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Only days before Don Fehrenbacher died, he wrote me of his
plans to finish his book, The Slaveholding Republic, a project he had been
working on for many years: “After nearly five years of concentrating on
other things, I am once again giving primary emphasis to work on my
book about the federal government and slavery.” This news came in the
form of a handwritten Christmas note. When I heard of his death, I left
the card with its message on my windowsill, in direct eyesight above my
computer, the place of my work hours. It remains there as of this writing.
Many months after his death, when the task of finishing the manuscript
was given to me by Virginia Fehrenbacher, the card took on new mean-
ing—a daily reminder to complete this last effort of a fondly
remembered former mentor and great historian.

The thesis that he had carefully developed in the uncompleted work
was straightforward: The framers of the Constitution had not intended to
make slavery a national institution supported by the Union’s fundamen-
tal law. Yet, over time, the antebellum federal government adopted the
position that slavery was a national institution fully protected by the
Constitution. Not all Americans acquiesced in this new understanding,
leading to a sectionalization of politics that produced a bloody conflagra-
tion that in turn destroyed the slaveholding republic.

Don Fehrenbacher’s account begins with two separate unsuccessful
claims for reimbursement of injured or lost slave property made to Con-
gress in 1828 and 1848 as a way of introducing the issue of whether or
not the Constitution was universally regarded in the antebellum period
as a proslavery instrument. These examples show that before the Civil
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War no unanimity existed in Congress on this matter. Systematically, Profes-
sor Fehrenbacher then analyzes key constitutional provisions relating to
slavery—the three-fifths clause, the slave importation clause, and the fugitive
slave clause—to show that they were not intended to make the Constitution
a proslavery compact. In the process, he challenges beliefs to the contrary pro-
mulgated by William Lloyd Garrison and his followers during the antebellum
period and continued by many leading scholars and constitutional authorities
after the Civil War, even up to our own time.

Professor Fehrenbacher argues that the Constitution was neither
proslavery nor antislavery in its intent. He portrays the founders as achieving
as neutral a position as they could on this subject, leaving its final resolution
to later generations. In this his last manuscript, he takes the perspective of
Abraham Lincoln, to whom this Pulitzer-Prize-winning historian dedicated a
lifetime of study. Lincoln did not see the Constitution as a Garrisonian
“agreement with hell,” but rather believed that the fundamental law had
been established upon a cultural assumption that slavery would remain only
temporarily in a land primarily dedicated to liberty. In seeking high office,
Lincoln sought to reverse a long habit that had formed after the adoption of
the Constitution—the federal government’s effective subservience to the
slaveholding interest. This practice, Lincoln saw, had not been mandated by
the Constitution itself. He and his Republican party sought to redeem for the
United States the original ideals upon which it had pledged its sacred honor in
the Declaration of Independence.

The part of the manuscript that Professor Fehrenbacher finished shows
that relative southern political unity regarding the slavery issue helped define
the national capital established in the District of Columbia as effectively
proslavery in purpose and tone. Racial anxieties, northern fears of disunion,
and American devotion to the principle of local self-determination con-
tributed to this identification of slavery with the nation’s symbolic center
throughout the antebellum period. Indeed, the entire process of the capital’s
selection clearly reveals the lack of any original intent to wed the nation’s
destiny to the institution of slavery.

In foreign affairs, the federal government’s attachment to slavery was
more immediate and, in this case, intentional. In the story of Washington,
D.C., federal acquiescence happened largely due to drift and inattention to the
enduring importance of the matter. By contrast, in its handling of foreign
relations, the federal government actively supported the institution of slavery
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from the very outset of the nation’s existence. In ongoing negotiations with
Great Britain, the United States government especially defined itself as an
agent for the slaveholding interest. Challenged by England’s growing com-
mitment to the antislavery cause, American governmental officials invariably
reacted as proslavery spokesmen. In domestic affairs, Americans openly dis-
agreed regarding the desirability of slavery’s expansion and perpetuation.
However, in foreign affairs, American diplomats, whether from the North or
the South, maintained a unanimity in favor of guarding slavery from foreign
harm, even to the extent of claiming it as a constitutionally recognized
national institution.

Don Fehrenbacher challenges W. E. B. Du Bois’s thesis that slave impor-
tations to the United States made a mockery of the federal ban of 1808. He
shows that DuBois blurred two distinctly different issues: (1) illegal slave
importations, and (2) American complicity in the international maritime
slave trade. In fact, the federal government was extraordinarily successful in
suppressing the first of these two matters and negligent concerning the latter.
Strident American nationalism and southern sensitivity over Great Britain’s
antislavery agenda were both instrumental in bringing about relative Amer-
ican inactivity in suppressing the international maritime slave trade. Racism
and a domestically produced surplus of slave labor were both key in winning
intersectional support for minimizing illegal slave importations. The activity
of some southern extremists to reopen the importation of slaves on the eve of
the Civil War was not a serious effort.

Although not authorized to do so by a strict constructionist reading of
the Constitution’s fugitive slave clause, Congress enacted the first Fugitive
Slave Act in 1793. Northern states blocked effective enforcement of the fed-
eral law, leading to a southern outcry for more stringent legislation. The
sectional crisis precipitated by California provided the opportunity for pas-
sage of a harsher Fugitive Slave Act, which became part of the Compromise of
1850. As northern civil disobedience obstructed the effectiveness of the new
law, southerners became convinced that the constitutional covenant holding
the Union together was broken, despite the fact that the federal government
had effectively become an agent of the slaveholding interest in addressing the
South’s concerns.

Don Fehrenbacher wrote beginnings to both the chapters “Slavery in the
Federal Territories” and “The Republican Revolution.” The very clear thesis
provided by him in the bulk of the manuscript that he had completed, and
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these direction finders to the final two chapters, enabled me to compose an
ending to his work that he might have written somewhat differently had he
lived, but which nonetheless is harmonious with his overall theme.

In the chapter on the territorial controversy, I emphasize the familiar
theme that during the Missouri Crisis of 1819–21, constitutional interpreta-
tions were introduced by antislavery northerners challenging the republic’s
proslavery course. Over time, both sides in the struggle sought to constitu-
tionalize their positions, with John C. Calhoun arguing that property rights
were constitutionally protected in the western territories and Justice John
McLean holding that the natural condition of the territories was free soil.
Lewis Cass’s theory of popular sovereignty, which was an attempt to cut a
middle path between these two extremes, was also cast as a constitutional
imperative. Northern antipathy to the Dred Scott decision left the issue to be
decided in the political arena and eventually on the battlefield. In writing the
bulk of this chapter, I was fortunately guided by a lifetime of Don Fehren-
bacher’s writings on this particular topic.

The Slaveholding Republic helps the modern reader see why Abraham
Lincoln’s election was such a shock to the South of his time. Modern Ameri-
cans have come to appreciate that Lincoln and his Republicans had no
immediate intent to destroy slavery in the states where it existed. From this
perspective, the southern decision to secede too easily appears as either most
premature or highly irrational. Indeed, it is this modern view that makes this
book necessary. The Slaveholding Republic emphasizes the striking novelty
of the Lincoln administration’s restrictive attitude toward slavery. It seeks to
reconstruct a sense of that novelty as it was appreciated at the time, especially
in the South. With the coming of the Civil War, Lincoln’s approach, which
seems exceedingly cautious by modern standards, quickly evolved into what
Professor Fehrenbacher termed the “Republican Revolution,” which ended
the anomaly of the United States as a “slaveholding republic.” Appreciation
of this emphasis can occur only after a careful review of the generations-long
antebellum context of the federal government actively serving the slavehold-
ing interest. This latter subject is therefore the primary focus of the book.

In the chapter “The Republican Revolution,” the behaviors of southern
seceders and Republicans are analyzed to explain why each side was resolute
in its march toward sectional confrontation. This account challenges the cur-
rently fashionable portrait of a passive, vacillating Abraham Lincoln. After
Lincoln’s death, the subsequent failure of the Republican Revolution
stemmed from the white majority’s deep-seated racism, which kept the caste
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spirit of the slaveholding republic alive even after its formal demise. While
the U.S. Supreme Court ultimately provided the necessary constitutional
rationale for stalling the advance of the Republican Revolution, general white
attitudes were more a determinant of the final result.

In closing the work, I attempt to follow the same format that Don
Fehrenbacher had used in his introductory chapter. By highlighting several
unrelated incidents, one in 1883 and others in 1890, I explore constitutional
understandings pertinent not only for the closing of this account but also for
our own time.

I thank Virginia Fehrenbacher for giving me the opportunity to complete
her husband’s last creative effort. I also credit both California State Univer-
sity, San Bernardino, colleagues Kent Schofield and Kathryn Green for their
helpful comments concerning the manuscript and the CSUSB history depart-
ment for temporarily releasing me from teaching duties in order to complete
this work. Charles Lofgren of Claremont McKenna College, also a former
student of Don Fehrenbacher, made helpful suggestions as well. Larry Glea-
son, Don Fehrenbacher’s son-in-law, working with Quyen Nguyen, helped
translate the manuscript from one computer system to another. Numerous
reference librarians provided invaluable assistance. Primary among these are
Chuck Eckman, Eric Heath, and Betty Lum at Stanford, and Jill Vassilakos-
Long and Lisa Bartle at CSU, San Bernardino. Both Esther Eastman of Los
Angeles Law Library and Arthur Buell of CSU, Stanislaus, were also of great
help in insuring the accuracy of several troublesome endnotes. Bernice
Lincoln and Lois McAfee provided invaluable assistance with proofreading.
Virginia Fehrenbacher herself contributed most of all, reading the manu-
script multiple times and overseeing all editorial changes. And, above all, I
wish to thank Don Fehrenbacher for almost four decades of kind acts and
assistance towards me. Carl Degler, a longtime colleague of Professor Fehren-
bacher, perhaps best summarized my own recollection of the man in
comments that he made in one of the many obituaries celebrating Don’s life:
“I knew Don as a person of strong convictions and gentle manner, a man of
integrity and honest expression even in the face of disagreement. His histor-
ical achievements reflected his character.”

San Bernardino, California Ward M. McAfee
April 2000
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During the spring of 1828, Congress passed the “tariff of
abominations,” thereby adding to the excitement and confusion of the
presidential contest between the incumbent John Quincy Adams and his
opponent, Andrew Jackson. Partisan and sectional feeling ran high on the
tariff question, but slavery did not become a prominent campaign issue. In
the history of the slavery controversy, 1828 is part of an ostensibly quiet
decade extending from the end of the Missouri controversy to Nat
Turner’s uprising and the emergence of Garrisonian abolitionism. Yet, as it
happened, the House of Representatives began the year 1828 with a pro-
tracted debate that raised disturbing questions about the nature of slavery
and its place in the design of the federal union.

The often heated discussion ran on through most of January and into
February. At least thirty-five congressmen took part, and many of them
spoke more than once. The specific matter at issue dated back thirteen
years to General Jackson’s famous defense of New Orleans against British
assault in January 1815. A slave named Warwick, who had been impressed
into military service, suffered two serious wounds from enemy fire. His
owner, Marigny D’Auterive, filed a claim against the United States for
$239 to cover medical expenses, loss of the slave’s time while recuperating,
and the depreciation of his value as property. D’Auterive also asked pay-
ment of $855 for ninety-five cords of wood and military use of a cart with
horse and driver. From its Committee on Claims, the House had previously
received an adverse report on the subject without taking any action. In
December 1827, the committee reversed itself to the extent of reporting a
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bill for payment of the $855, but it again recommended that there be no
reimbursement for the wounded Warwick. Citing earlier dispositions of sim-
ilar claims, the report declared that slaves were “not put on the footing of
property, and paid for, when lost to the owner in the public service.”1 That
statement was what provoked the debate.

“Slaves not property! What are they then?” demanded Edward Liv-
ingston, member of a distinguished New York family who had moved to
Louisiana and would in a few years become Jackson’s secretary of state. “If
not property,” he thundered, “they are free . . . , we have no right to their ser-
vice. If they are not property, the whole foundation on which the
Constitution of this Union rests is shaken.” Chairman Elisha Whittlesey of
Ohio hastened to explain. His committee had not denied that slaves were
property. Its report stated only that in circumstances such as those of the
D’Auterive claim, slaves had never been treated as property by the federal
government.2 William McCoy, a member of the committee from western
Virginia, joined Whittlesey in defending the report. They were dealing with a
“delicate subject,” he said, and it was not in the interest of the southern states
to press the theoretical issue raised by Livingston. Slaves under the laws of
certain states might be property “in the most complete sense of that term,”
but those were not the laws of the federal government, which, in dealing
with slaves, “considered them as something more than property.”3

Most southern congressmen were unhappy with such subtleties, how-
ever. Even those venturing to condemn “slavery in the abstract” nevertheless
insisted that American slaves had always been recognized as property “in its
full meaning, and without any qualification.”4 The laws of a southern state,
said one, “secure to her citizens as completely their right to their slaves as
they do to their carts and horses.”5 Another echoed him with the flat pro-
nouncement: “If the State of Louisiana declares that slaves are property, this
House must recognize them as such.”6 An Alabama member warned that
rejection of the D’Auterive claim would be widely interpreted as acquiescence
in the contention that slaves were not property under federal law. He called
for action that would fully confirm the property rights of southern slave-
holders and thus “settle the question forever.”7

On the other hand, James Hamilton of South Carolina objected even to
discussion of an issue that Congress, he said, had no power to settle.8 Vir-
ginia’s brilliant eccentric, John Randolph, emphatically agreed, declaring,
“This is a question the United States Government has nothing to do with. It
never had, and it never can have; for the moment it lays their unhallowed
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hands upon the ark of that question, it ceases to be a Government.”9 No less
vehement was William Drayton, a mild-mannered but eloquent South Car-
olinian who would later emerge as one of the state’s leading Unionists during
the Nullification crisis. “I never will enter into a formal discussion, in this
House, whether slaves are property,” he intoned.

I will not, in the most indirect manner, suffer an inference to be drawn from any

word, or deed of mine, which, by the most strained construction, could be tor-

tured into the semblance of an admission that the Congress of the United States

has the shadow of a right to sit in judgment upon this question. If it were to

assume this right, the Union would be no more. . . . Much as we love our country,

we would rather see our cities in flames, our plains drenched in blood—rather

endure all the calamities of civil war, than parley for an instant upon the right of

any power than our own to interfere with the regulation of our slaves.10

Edward Everett of Massachusetts, classical scholar and conservative
politician, adopted the southern point of view, maintaining that property in
slaves was protected beyond any question by the just compensation clause of
the Fifth Amendment.11 Joining him was a Pennsylvanian, George Kremer,
who exclaimed, “I, for one, am willing to declare, before the whole world, that
I believe a slave is as much the property of his master as any thing else that
he owns.”12 For the most part, however, northerners participating in the
debate were disposed to contest the absolute claims of southern spokesmen.
None among them espoused abolitionist principles, to be sure, and none
denied that slaves were property within the jurisdiction of a slaveholding
state. Instead, they sought to occupy middle ground by distinguishing state
law from federal law where slavery was concerned. That strategy enabled
them to reaffirm the security of slavery as a state institution, while at the
same time rejecting southern efforts to define the United States uncondition-
ally as a slaveholding republic.

The northern argument, though it varied from speaker to speaker, was
fairly well summed up in one sentence by John C. Clark of New York. “I am
led to the conclusion,” he declared, “that slaves, for certain purposes, are per-
sons; that their masters have in them only a qualified property; that
Government, in cases of high necessity, growing out of a state of war, has a
right to impress them into its military service, without the liability of being
justly called on for indemnification.”13 A few northerners pressed the argu-
ment to the point of denying that the Constitution contained any
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recognition of slaves as property. One of them was Tristram Burges of Rhode
Island, who said:

Before we can adopt the amendment, we must first enact that persons may be

property and then, that the man Warwick was the property of the claimant. In the

States, such persons may be property or not, just as State laws enact: for we have

no jurisdiction over the question. In this Legislature, gentlemen represent them

as persons: and he, who comes here, because they are persons, cannot . . . vote that

they are mere property. Our Constitution admits no representation of property;

persons alone are represented. He, therefore, who votes that his constituents are

property, votes to vacate his own seat on this floor.14

Such a reading of the Constitution could not fail to annoy and alarm the
many southerners who in 1828 were already deeply concerned about the con-
stitutional defenses of their section. One member asserted that slavery was
“as much a part of the Constitution as the great right of representation.” The
highest judicial authority in the land, he said, had already decided that a slave
was “legitimate chattel and nothing but a chattel.”15 Another speaker,
responding to northern emphasis on the humanness of slaves, declared: “In
the eye of the law and the Constitution, a slave is no more a ‘reasonable
being’ than a horse or the table which stands before me. The slave is unknown
to the law or the constitution, except as the property of the master.”16

Southerners were obviously at a disadvantage in arguing their case from
the text of the Constitution, which referred to slaves only as “persons” and
never as “property.” They occupied firmer ground when they cited the record
of government practice as an authoritative guide to the established meaning of
the Constitution. Among their prime exhibits were the treaties of peace with
Britain in 1783 and 1815, both of which contained clauses making provision
for certain slaves and “other property.”17 It was also pointed out that a direct
tax on property levied by Congress in 1813 had specifically included slaves.18

Perhaps most telling was the evidence set forth by Thomas R. Mitchell of
South Carolina showing that federal courts habitually treated slaves as noth-
ing other than “goods, wares, and merchandise” because, he said, they were
required to do so by the Judiciary Act of 1789.19 Northern congressmen could
mount only weak rebuttals to this general line of argument.20

As the debate continued, sectional antagonism bubbled up frequently
through the crust of formal courtesy. Burges, in the course of a long and
florid speech, demanded to know why southerners introduced the question of
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slavery and then threatened disunion if it were discussed.21 Hamilton
responded with personal animosity, deriding Burges’s grandiloquence and
reminding him of Rhode Island’s prominent part in the African slave trade.22

William S. Archer of Virginia had earlier acknowledged a southern sensitivity
“amounting, it might be, to ferocity,” on the subject of slavery. “There is a
belief . . . in all the slaveholding States,” he said, “that a fanatical spirit exists
in many of the nonslaveholding States, which would interfere, and interfere
fatally, in this matter.”23 Beyond the halls of Congress, the D’Auterive con-
troversy stirred up considerable excitement, especially in South Carolina,
where Judge William Harper gloomily remarked that no other recent sec-
tional quarrel had “done as much mischief, as . . . this trifling claim.”24

On January 23, after nearly three weeks of oratory, the House at last
began to move toward a decision. By a vote of 96 to 92, it approved an amend-
ment authorizing payment of D’Auterive for his slave.25 The roll call proved
to be a sectional confrontation, for the amendment was supported by 92 per-
cent of all southerners and opposed by 81 percent of all northerners. A total of
161 out of 188 congressmen voted with their respective sections. Of course
the alignment also reflected partisanship in an election year when party
strength was, to a considerable extent, sectionally concentrated. Supporters of
Jackson tended to favor the amendment and supporters of Adams tended to
oppose it. But the delegations from Pennsylvania, New York, and the three
states of the Old Northwest, all of which gave electoral majorities to Jackson
in 1828, nevertheless voted 55 to 12 against the amendment. Thus, in trans-
acting some trivial legislative business that had come to be invested with
symbolic importance, the House displayed a degree of sectional division usu-
ally associated with the 1850s.

Not until two weeks later did the D’Auterive bill come up for final action.
Then, just as the vote was about to be taken, Charles Miner of Pennsylvania
reopened the discussion. Miner, a weekly newspaper publisher and probably
the most outspoken critic of slavery in Congress, had remained silent
throughout the long debate but could restrain himself no longer. He held the
floor for at least an hour and recapitulated most of the arguments already
made against reimbursement. Declaring that the real question before the
House was one of vast importance, he stated it as follows: “In what relation do
slaves stand to this Government, and what obligations and duties spring from
that relation?” The answer, he said, had to be drawn from the Constitution,
and in that “manual and textbook” by which Congress must be guided, the
African was invariably dealt with as a person rather than as property.26
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With other speakers following Miner, the debate continued through the
day until the House at last gave up the struggle. John W. Taylor of New York,
who had been one of the antislavery leaders in the Missouri controversy of
1819–21, moved to recommit the bill. Again the vote was close, but the
motion carried, 82 to 79, and that proved to be the end of the contest.27 Two
years later, Congress did finally pass an act paying Marigny D’Auterive $855
for the firewood and the use of his cart, horse, and driver, but he never
received compensation for his wounded slave.28

The fundamental questions raised by the D’Auterive claim lost none of
their thorniness in the decades that followed. Twenty years later, for instance,
at the time of another presidential campaign, a slaveholder’s claim against the
United States once again set the House of Representatives to arguing
whether or not slaves were property under federal law. In this instance, the
petition for reimbursement was associated with a dramatic event of the sec-
ond Seminole War in Florida.

Shortly before Christmas in 1835, Major Francis L. Dade started out
from Fort Brooke (Tampa) with about 110 men to reinforce the garrison at
Fort King, located a hundred miles to the north. Accompanying the expedi-
tion was a slave named Lewis, who had been hired from his owner, the widow
of one Antonio Pacheco, to serve as guide and interpreter. By December 28,
the column had reached the vicinity of Wahoo Swamp, some thirty-five miles
from its destination. Then suddenly, the Seminoles launched an attack that
wiped out almost the entire command. Lewis survived the “Dade massacre”
and was carried off by the victors, either as a captive or as one who had been
their secret ally all along. Thereafter, he apparently took part in several Indian
raids on Florida settlements. In 1837, he fell into army hands and was claimed
by an agent of the Pacheco estate, but the commanding officer decided instead
to rid Florida of this dangerous troublemaker. He sent Lewis to join Semi-
noles being removed to the Indian country west of Arkansas. The Pacheco
heirs, thus deprived of a slave valued at $1,000, sought recompense from the
federal government.29

Although the Pacheco claim had already been presented unsuccessfully
to three previous Congresses, its supporters did not give up, and in February
1848, the House committee on military affairs reported a bill for payment.
The committee revealed itself, however, to be sharply divided along both
party and sectional lines. A report accompanying the bill, endorsed only by
the five southerners who composed the Democratic majority, was devoted
largely to an extensive argument against the “pernicious doctrine” that slaves
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were not recognized as property by the Constitution. The four Whigs on the
committee, all northerners, submitted a minority report in which they
rejected the argument and insisted that Congress had never, “upon examina-
tion or discussion of this subject, admitted slaves to be property.”30

The Pacheco debate, unlike the D’Auterive controversy, took place in the
midst of a major sectional crisis over slavery—more particularly, a crisis over
the status of the institution in the vast area recently conquered from Mexico.
With congressional attention centered on the issue of slavery extension in its
various aspects, the House did not get around to considering the Pacheco
claim until the second session of the Thirtieth Congress in December 1848.
Then the hall echoed with many of the arguments heard twenty years earlier.
Again the more militant northerners, relying heavily on the language of the
Constitution, maintained that there was no right of property in slaves under
federal law. Again southerners pointed to the record of government practice
as conclusive evidence to the contrary. Again debate extended over many
days, and a minor piece of legislative business became emblematically signif-
icant. Thus, Joshua R. Giddings of Ohio, maintaining that the people of the
free states were determined not to be involved in the guilt of slavery, warned
his northern colleagues: “If we pass this bill, we shall give our most solemn
sanction to that institution.” Whereas Richard K. Meade of Virginia declared,
“Reject it, and no slaveholder [can] longer look to Congress for protection, or
to the Constitution as the broad panoply under which all may rest in
safety.”31

Debate ended on January 6, and the House proceeded to a final vote. The
roll call proved to be defective, but after two days of doubt, the clerk
announced that the bill had been defeated, 90 to 89.32 At this point, the
Pacheco claim may have been favorably affected by new developments in the
larger sectional conflict. From the beginning of the session, antislavery forces
in the chamber had been on the offensive. Already the House had emphati-
cally reasserted the free-soil principle of the Wilmot Proviso, and on
December 21, by a 98 to 88 vote, it approved an aggressively worded resolu-
tion calling for abolition of the slave trade in the District of Columbia.33

Anger erupted throughout the slaveholding states, and a caucus of southern-
ers in Congress entrusted to John C. Calhoun the task of drafting a southern
manifesto.34 In this atmosphere of tension, the antislavery attack lost some of
its momentum. On January 10, the House voted to reconsider the slave-trade
resolution and then took no further action, thus in effect rescinding it.35 On
January 19, the House also reconsidered the Pacheco bill, then passed it by a
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vote of 101 to 95.36 Every southern vote was affirmative, and every negative
vote was northern, but twenty-six northerners voted with the South. The
sectional alignment resembled that in the D’Auterive roll call, except that
southern solidarity had increased from 92 percent to 100 percent, while
northern solidarity remained at about 80 percent. The bill then went to the
Senate, where, with only a few weeks left in the session, it got no further than
a favorable committee report.37 Mrs. Pacheco, like Marigny D’Auterive, never
obtained reimbursement for her slave.

The D’Auterive and Pacheco controversies are minor but illuminating
episodes in the great American struggle over slavery. Introduction of African
slavery into the British North American colonies had been essentially an
unmeditated action. By the time of the Revolution there was in each colony
an accumulated body of slave law that did not so much establish slavery as
acknowledge its presence, sanction it, and regulate its conduct. After the
achievement of independence, slavery remained what it had been before—an
institution historically antecedent to the laws governing it and legally the
creature of local authority. The framers of the Constitution, dealing with
slavery as an incidental but troublesome circumstance, ended by extending it
a kind of shamefaced recognition that included a measure of protection, but
they contributed little to defining its national status.

Yet that was to be the fundamental issue in the sectional conflict—the
persistent, unresolvable issue that arose in the first Congress under the Con-
stitution and disrupted the Union seventy years later. Charles Miner stated it
simply and clearly during the D’Auterive debate: “In what relation do slaves
stand to this Government?”

The traditional answer, which has been labeled the “federal consensus,”
dated from the earliest years of the Republic.38 That is, southerners were
accustomed to maintaining and northerners to agreeing that, with a few
exceptions specified in the Constitution, slavery was a state responsibility
wholly beyond the reach of federal power. “Slavery,” said William Drayton in
his D’Auterive speech, “is a municipal institution, as unconnected with any
control of the United States, as our corporations, our colleges, or our public
charities.”39 John Randolph told his fellow congressmen that the national
government had no more to do with slavery than “the Khan of Tartary.”40

Even discussion of slavery in Congress constituted intolerable intervention,
some southerners argued, for discussion implied a power to act, and in any
case it had a subversive effect on slaves, inspiring them with the hope of
emancipation.41 During the Pacheco debate, an angry Richard K. Meade
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warned northern congressmen that they must cease talking about slavery in
order to preserve “the bonds of fraternity” between North and South. Other-
wise, he said, the time would come “when no southern man could sleep in his
bed without a guard at his door.”42

As the D’Auterive and Pacheco controversies illustrated, however, the
federal consensus did not always suit the particular desires and purposes of
the slaveholding interest, which often required some kind of action by the
federal government, rather than its adherence to the principle of laissez-faire.
Consequently, southerners came to rely more and more upon a proslavery
modification of the federal consensus first enunciated in 1800 by Henry Lee
of Virginia and written into American constitutional law fifty-seven years
later by Chief Justice Roger B. Taney. Congress, according to this revised ver-
sion, had no authority over slavery except the authority to protect it.43 In
addition, the characterization of slavery as strictly a municipal institution
proved troublesome for the South because it lent support to the antislavery
argument that the institution existed legally only where it had been estab-
lished by positive law. Thus, during the D’Auterive debate, Samuel C. Allen of
Massachusetts maintained that slaves were not property outside those juris-
dictions defining them as such.44 The theoretical question became critically
important with respect to the territorial expansion of the 1840s, and south-
erners began to develop the counterargument that abolition was municipal
and slavery prescriptively universal, except where it was prohibited by the
law of a sovereign state.45 What this amounted to, as William Lowndes
Yancey intimated in 1845, was a redefinition of slavery converting it into a
national institution.46 These two southern revisions of the federal consensus
were combined and given classic expression by Robert Toombs of Georgia
when he wrote in 1856, “Congress has no power to limit, restrain, or in any
manner to impair slavery, but on the contrary, it is bound to protect and
maintain it in the States where it exists, and wherever else the flag floats and
its jurisdiction is paramount.”47

Most northerners meanwhile continued to acknowledge that southern
slavery was a state institution wholly immune from federal interference.
Even Free Soilers and Republicans did so in emphatic terms, while at the
same time asserting the constitutional authority and moral responsibility of
Congress to exclude slavery from the western territories. The federal consen-
sus thus remained operative, and in 1861 it even received the formal approval
of Congress as a constitutional amendment.48 But in the sectional struggle
this acknowledgment came to be more or less beside the point. The crisis of
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the Union arose over conflicting sectional revisions and extensions of the
federal consensus—all having to do with the relation of slavery to the central
government.

Argument about slavery and the federal government almost always
turned into argument about slavery and the intent of the Constitution. On
that question the antebellum South was virtually a unit. Few southerners
would have disagreed with the governor of Maryland who declared in a mes-
sage to the state legislature: “The Constitution of the United States
recognizes, without limitation, the institution of domestic slavery, guarantees
its existence, and vindicates the right of the owner to the possession and ser-
vice of the slave.”49 In the free states, on the other hand, there was much
diversity of opinion. One large group, for instance, held that the Constitution
was intrinsically a charter of freedom that made a few necessary concessions
to slavery but pointed toward ultimate elimination of the institution. Most
striking, however, was the position taken in the 1840s by William Lloyd Gar-
rison and his wing of the abolitionist movement. The Garrisonians had come
to agree completely with the southern view of the Constitution as a proslav-
ery document.50

The Garrisonian interpretation, although it was too extreme for most op-
ponents of slavery in the 1840s, retained a surprising vitality and had more ad-
herents in the late twentieth century than ever before. During observance of
the bicentennial of the Constitution in 1987, Justice Thurgood Marshall made
a public attack upon the celebration in which he disparaged the achievements
of the Constitutional Convention and said that he did not “find the wisdom,
foresight, and sense of justice exhibited by the framers particularly profound.”
According to Marshall, the original Constitution was defective because it ex-
cluded women and Negroes from the right of suffrage, and, most egregiously,
it perpetuated and reinforced the institution of slavery. The men of 1787 actu-
ally contributed little, he maintained, to the modern American constitutional
system, with its “respect for individual freedoms and human rights.”51

The only thing unusual about this neo-Garrisonian indictment was its
source. Many of Marshall’s contemporaries, white and black, shared his per-
ception of the Constitution as a proslavery document. According to a law pro-
fessor at Syracuse University, for instance, it was “permeated” with slavery,
containing no less than nine clauses that “directly protected or referred to
it.”52 A federal district judge in Detroit wrote to the New York Times that the
Founding Fathers, “to our everlasting shame,” expressly rejected the principle
that slavery was “incompatible with the common-law principles of justice.”53
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Several scholars declared that the framers “intentionally excluded” blacks
from constitutional guarantees and, indeed, placed them “outside the commu-
nity of human beings.”54 A professor at Ohio State University went so far as
to assert that the Constitution “directly promoted the Jim Crow codes subse-
quently passed by states and cities.”55 Some critics, Marshall included, even
suggested that the tragedy of the Civil War must be attributed in no small part
to the mistakes of the Constitutional Convention with respect to slavery.56

There were many dissenting responses to Marshall’s speech in 1987, and
similarly, there were many abolitionists in the 1840s (including Frederick
Douglass) who disagreed with Garrisonian constitutional doctrine. Some
went to the opposite extreme and maintained that the Constitution, if prop-
erly construed, made slavery unlawful or proscribable everywhere in the
nation. The Garrisonians brushed aside such doctrine as a flight from reality
and pointed to the record of the federal government as proof of the Constitu-
tion’s proslavery character. “If the unanimous, concurrent, unbroken practice
of every department of the Government, judicial, legislative, and executive,
and the acquiescence of the whole people for fifty years do not prove which is
the true construction,” wrote Wendell Phillips, “then how and where can
such a question be settled?”57 A black abolitionist pointed out, however, that
this line of reasoning treated implementation of the document as part of the
document itself.58 By equating the Constitution written in 1787 with the
Constitution operating in the 1840s, Phillips and other Garrisonians were, in
effect, holding the framers responsible not only for the original document but
for all the gloss that it had acquired over more than half a century.

Thus, while federal practice in regard to slavery was guided and limited
by the Constitution, conversely, the understood intent of the Constitution in
regard to slavery was shaped by federal practice, which thereby had a perma-
nent effect on the reputation of the Founding Fathers. In addition, the actual
conduct of the federal government with respect to slavery from 1789 to 1860
was the standard against which southerners measured the seriousness of the
threat posed by a victorious Republican party. And at the same time, the
question of how the federal government ought to act with respect to slavery
never ceased to be the essential issue in the sectional conflict. Yet the story of
the federal government’s involvement with slavery has been told only in bits
and pieces. Most of it lies below the surface of conventional textbook history,
like a submerged mountain range with just a few visible peaks rising above
the waves. The story begins with one revolution that secured national inde-
pendence and ends with another that heralded a “new birth of freedom.”

13 O introduction



This page intentionally left blank 



Of the two documents that formally established the United
States as a separate nation, one, the Declaration of Independence, made no
direct reference to African slavery but embraced principles plainly inimical
to the institution; whereas the other, the treaty of peace with Great Britain,
contained a clause dealing explicitly and perfunctorily with slaves as a
form of property. This inconsistency manifested at the founding was elo-
quently expressive of the degree to which the reach of American ideals
habitually extended beyond the grasp of day-to-day practice where slavery
was concerned.

Slavery at the time of the Revolution was firmly established in the
five southernmost states from Maryland to Georgia, and it was more than
a trivial presence in most of the others. Slaves numbered about half a mil-
lion in 1780, constituting a little more than one-sixth of the national
population. In the South, two persons out of every five were slaves. As a
racial caste system, slavery was the most distinctive element in the south-
ern social order. The slave production of staple crops dominated southern
agriculture and eminently suited the development of a national market
economy. Furthermore, slaveholders played such a vigorous part in the
expansion of the American frontier that their slaves already comprised
about one-sixth of the population living in Kentucky and the Southwest.
Even before the great stimulus resulting from the growth of the cotton
industry, slavery was by several standards a flourishing institution, inte-
gral to the prosperity of the nation. But at the same time, slavery was an
institution under severe scrutiny, both as a matter of conscience and as a
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matter of public interest. Many Americans found it difficult to square slave-
holding with the principles of Christianity, and many were troubled by the
contrast between the celebration of human freedom in the Declaration of
Independence and the presence of human servitude throughout so much of
the Republic. For a revolutionary people, the logic of circumstance was inex-
orable, as a Pennsylvanian confided to his journal while traveling through
Maryland in 1777. “It is astonishing,” he wrote, “that men who feel the value
and importance of liberty . . . should keep such numbers of the human species
in a state of so absolute vassalage. Every argument which can be urged in
favor of our own liberties will certainly operate with equal force in favor of
that of the Negroes; nor can we with any propriety contend for the one while
we withhold the other.”1

Formation of an American government preceded the Declaration of Inde-
pendence and may be said to have begun with the First Continental Congress,
which met in Philadelphia from September 5 to October 26, 1774. A major
achievement of the Congress was its adoption of the “Association,” a program
of economic sanctions aimed at suspending virtually all commercial inter-
course with Great Britain. One article of the agreement called for an end to the
importation of slaves after December 1 of the same year. “We will wholly dis-
continue the slave trade,” it declared, “and will neither be concerned in it our-
selves, nor will we hire our vessels, nor sell our commodities or manufactures
to those who are concerned with it.”2 This emphatic wording undoubtedly re-
flected a certain amount of moral revulsion against the slave trade, but the ar-
ticle won general approval primarily as part of a strategy of vigorous resistance
to British authority. The ban was reaffirmed (though in vaguer terms) by the
Second Continental Congress when it resolved on April 6, 1776, “that no
slaves be imported into any of the thirteen United Colonies.”3 Thus the first
American governmental body organized at the national level embraced a pol-
icy disfavoring slavery to the extent of restricting its growth.

The Articles of Association were essentially hortatory, with execution
depending upon local committees. It appears that the slave-trade provision
was enforced about as well as other parts of the program.4 Soon, however,
when the quarrel between Britain and her colonies erupted into armed con-
flict, the war itself served as an effective deterrent to the importation of
slaves, and enforcement ceased to be a matter of concern. Never again did the
Continental Congress make any effort to curb American participation in the
African slave trade. Once it came to have no direct bearing on the struggle
with Britain, the problem was left entirely in the hands of the states.
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It is well known that if Thomas Jefferson had had his way, the detailed
indictment of George III in the Declaration of Independence would have
included a paragraph blaming the British crown for the introduction of slav-
ery into the American colonies and for the continuation of the slave trade.
Jefferson’s draft read in part:

He has waged cruel war against human nature itself, violating its most sacred

rights of life and liberty in the persons of a distant people who never offended

him, captivating & carrying them into slavery in another hemisphere, or to incur

miserable death in their transportation thither. . . . Determined to keep open a

market where men should be bought & sold, he has prostituted his negative for

suppressing every legislative attempt to prohibit or to restrain this execrable

commerce.5

Congress struck out the entire passage, thus leaving a document that
exalted liberty and equality but said nothing about the presence of slavery in
the new nation. Jefferson later asserted that the deletion was made “in com-
plaisance to South Carolinia and Georgia,” who wanted the slave trade
continued, and also to oblige certain northerners who were sensitive about
their section’s participation in the trade.6 His statement seems open to ques-
tion in view of the fact that just three months earlier the same Congress had
voted for cessation of the slave trade. The explanation favored by some histo-
rians is that the delegates rejected the overwrought passage simply because
they found it too far removed from the truth.7 But one should also note that
Jefferson’s paragraph may have been especially disturbing to many south-
erners because, unlike the earlier resolutions of Congress on the subject, it
was written in a tone of moral denunciation that could easily extend beyond
the slave trade to the institution of slavery itself. In any case, despite the dele-
tion of this one explicit reference to slavery, the general principles enunciated
in the Declaration were such an obvious reproach to the institution that it
could only be met by denying that the words “all men are created equal”
really meant what they said.8

With the ending of the war there came a revival of American maritime
trade, including the slave trade. New England continued to provide most of
the nation’s slave-trading ships, while Georgia and the Carolinas continued to
receive most of the imported Africans. At the same time, however, an orga-
nized antislavery movement was emerging in both Britain and the United
States, concentrating its attention upon abolition of the transatlantic slave
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trade. The idea that Congress should lead the attack upon the trade was
pressed by certain Quaker groups without success. Petitioners in 1783 did
manage to inspire a favorable committee report recommending that the states
be called upon to pass laws prohibiting the slave trade in accordance with the
policy set forth in the old Articles of Association, but the proposal was
rejected.9 This action did not mean that Congress favored continuation of the
slave trade. It reflected instead the feeling of members that they had more
pressing matters to consider and ought not to spend time on a problem obvi-
ously beyond the reach of their vested legislative power.10 It was therefore
without exhortation from Congress that state after state passed prohibitory
or restrictive legislation until by the late 1780s only Georgia had failed to lay
any restraint upon the traffic.11

There can be little doubt that in the Continental Congress and elsewhere,
antislavery sentiment was often muffled in the interest of national unity.
During the summer of 1777, for example, two Massachusetts Revolutionary
leaders, James Warren and John Adams, exchanged letters about a legislative
proposal to abolish slavery in that state. Warren reported from Boston that
the measure had been ordered to lie on the table lest it should have “a bad
effect on the Union of the Colonies.” Adams, a member of Congress,
applauded the decision. “The Bill for freeing the Negroes, I hope will sleep for
a Time,” he declared. “We have Causes enough of Jealousy, Discord and Divi-
sion, and this Bill will certainly add to the Number.”12 For the same reason,
Adams had already taken a dim view of enlisting blacks in the armed forces.
To Jonathan Dickinson Sergeant of New Jersey, who had drafted a plan for
raising a black military unit to serve as a home guard, Adams wrote: “Your
Negro Battallion will never do. S. Carolina would run out of their Wits at the
least Hint of such a Measure.”13

Nevertheless, the military struggle with Britain, while it mooted the
slave-trade question, made Negro enlistment a recurring issue and one of
considerable importance to the American cause. There were slaves and free
blacks in the colonial forces that fought at Bunker Hill on June 17, 1775, and
George Washington arrived in Cambridge two weeks later to take command
of an army that had a sprinkling of color. On July 10, after a council of war, his
headquarters issued an order forbidding the recruitment of British deserters,
vagabonds, and Negroes.14 In Congress, a motion calling for the discharge of
all blacks serving in the Continental Army was defeated, but by mid-Novem-
ber, the policy of allowing no more black enlistments had congressional
approval and seemed firmly established.15 Meanwhile, however, Lord Dun-
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more, the royal governor of Virginia, had inaugurated a British policy of
offering freedom to slaves willing to bear arms for the king. News of Dun-
more’s proclamation alarmed Washington. He reversed himself to the extent
of authorizing the reenlistment of free black soldiers, who, he feared, might
otherwise go over to the British side.16 Congress approved, resolving on Jan-
uary 16, 1776, “That the free negroes who have served faithfully in the army
at Cambridge, may be re-enlisted therein, but no others.”17 Still officially
barred were new black recruits and all slaves, even those who had already
“served faithfully.”

Influenced, no doubt, by the action of Congress and the army command,
several northern states took steps to exclude blacks from their militia service,
but some recruiting officers went on signing them up anyhow, and eventually
the pressure for more troops inspired a change of attitude throughout most of
the country. By 1778, free blacks were entering service from Virginia north-
ward, slaves and servants were sometimes being accepted as military
substitutes for their masters, and Rhode Island, apparently with Washing-
ton’s approval, had taken the lead in legislation encouraging and
underwriting the enlistment of slaves to fill the state’s continental quota.18 In
such circumstances, the question of congressional policy on the subject was
bound to be reviewed.

In September of 1778, Benedict Arnold, then the commander at Philadel-
phia, proposed a joint expedition with French naval forces to take possession
of Barbados and Bermuda. One feature of his plan was: “To engage in the
marine service of the united states about 5 or 6 hundred black and Mulatto
Slaves who are employed as mariners in coasting vessels, by giving to them
the pay and privileges of American Seamen, and assuring them of the[ir]
freedom after the war, or three years Service.’’ Congress seems to have looked
favorably on the project, but the French minister to the United States did not,
and nothing further came of Arnold’s proposal.19 Another six months passed
before military recruitment of slaves received formal congressional approval.

During those six months, the British launched their southern strategy by
capturing Savannah and moving toward the Carolinas. The southern states
lacked sufficient manpower to resist the offensive, and no sizable force could
be sent to their aid from the North. The desperate circumstances lent credi-
bility to a plan for recruiting black troops developed by John Laurens, a young
South Carolinian serving on Washington’s staff, and sponsored in Congress
by his distinguished father, Henry Laurens. On March 29, 1779, after a favor-
able committee report, it was resolved that South Carolina and Georgia be
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urged to “take measures immediately for raising three thousand able-bodied
negroes.” Congress undertook to pay the owners of such enlisted slaves at a
rate not exceeding $1,000 per man, and the resolution also provided: “That
every negro who shall well and faithfully serve as a soldier to the end of the
present war, and shall then return his arms, be emancipated and receive the
sum of fifty dollars.”20

Thus, for the first time in American history, the central government pro-
posed military recruitment of slaves and offered to finance their
manumission. More than eighty years would pass before Congress embraced
any such policy again. Of course the Laurens plan required the cooperation of
South Carolina and Georgia, and that was not forthcoming. Few southerners
were willing to run the risk of placing guns in the hands of slaves. The Vir-
ginia government refused to do so, and it is not surprising that a similar
attitude prevailed farther south.21 “We are much disgusted here at the Con-
gress recommending us to arm our Slaves,” wrote one South Carolinian. “It
was received with great resentment, as a very dangerous and impolitic
Step.”22 Washington lent the proposal no open support and privately
expressed a fear that arming some slaves would produce “much discontent”
among those remaining in servitude.23 On the other hand, first General Ben-
jamin Lincoln and then General Nathaniel Greene, as American commanders
in the southern theater, strongly urged that the critical need for more soldiers
be met by enlisting slaves, but they were no more successful than Congress in
swaying the legislatures of South Carolina and Georgia.24

The Second Continental Congress, after more than a year of organizing
and directing American military resistance to Britain, acquired a second great
responsibility in July 1776—that of establishing a permanent frame of gov-
ernment for the new United States of America. Richard Henry Lee’s famous
resolution of June 7 declaring “That these United Colonies are, and of right
ought to be, free and independent States” was accompanied by another direct-
ing “That a plan of confederation be prepared and transmitted to the
respective Colonies for their consideration and approbation.”25 Formation of
an American union had been extensively discussed before Lee offered his
resolution, and the principal organizational problem had been obvious ever
since the opening session of the First Continental Congress, when Patrick
Henry rose to declare that “it would be great injustice if a little Colony should
have the same weight in the councils of America as a great one.”26 Virginia in
1774 had at least ten times the population of Delaware or Georgia. Yet conti-
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nental unity was plainly more imperative than equitable representation,
which, in any case, would have been difficult to define and administer. So this
first Congress, while disclaiming any intention of setting a precedent for
future congresses, decided that each colony should have one vote.27 Despite
much dissatisfaction in the more populous states, that simple solution lasted
fifteen years.

Fair or unfair, state equality in congressional voting was feasible; state
equality in the requisition of money and troops was not. In July of 1775, for
instance, the Second Continental Congress determined that the responsibility
for redeeming its bills of credit should be distributed among the states accord-
ing to “the number of Inhabitants, of all ages, including negroes and
mulattoes.”28 That provision, which of course displeased southerners, illus-
trated the fact that in any apportionment according to population, the
question of whether to include slaves was bound to arise.

The actions taken in 1774 and 1775 became precedents in the summer of
1776 when a committee headed by John Dickinson set to work framing arti-
cles of confederation. In its draft submitted on July 12, the committee
proposed to continue the rule of one vote per state in Congress and to appor-
tion the expenses of the central government among the states according to
their total populations.29 The first of these provisions survived repeated
attacks from representatives of the large states and was retained in the revised
document finally approved by Congress on November 15, 1777. Thus the
subject of slavery never entered into the decision on representation in the
framing of the Articles of Confederation. But it was a different story when
the delegates came to decide how the financial burden should be shared.

Americans generally agreed that taxes should be proportionate to wealth,
but the task of calculating the total wealth of each state seemed so formidable
that there was a strong disposition to settle for the simpler alternative of
counting the producers of wealth. The proposal of the Dickinson committee
reflected the judgment that population as a whole constituted the best avail-
able indicator of wealth. It was first challenged by Samuel Chase of
Maryland, who on July 30 moved an amendment apportioning the govern-
ment’s expenses among the states according to their white populations only.
He regarded the number of inhabitants as a “tolerably good criterion of prop-
erty” but insisted that slaves were property like cattle and ought not to be
counted as part of the population. John Adams responded that if the number
of people was to be taken as an index of wealth, slaves must be included in the
enumeration because all workers, whether freemen or slaves, were equally
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producers. Benjamin Harrison of Virginia denied that slave labor was as pro-
ductive as free labor and suggested that “two slaves should be counted as one
freeman.” There, one might say, was the origin of the notorious three-fifths
compromise.30

James Wilson of Pennsylvania also complained that Chase’s amendment
would stimulate the further importation of slaves, while at one point in the
discussion, Thomas Lynch of South Carolina gave vent to the same menacing
impatience that was expressed by some southerners during the D’Auterive
and Pacheco controversies many years later. According to notes taken by
Adams at the time, Lynch said: “If it is debated, whether [our] slaves are
[our] property, there is an end of the confederation.”31

The Chase amendment, which had obviously aroused strong sectional
feelings about slavery, was defeated on August 1, with the seven northern
states united against five southern states and only the Georgia delegation
divided.32 The issue remained unresolved until October of the following year,
when the original recommendation of the Dickinson committee was dis-
carded in favor of a somewhat less controversial but also less workable plan.
First, Congress rejected a proposal that would have made almost all private
property, including slaves, the basis for apportioning national expenses
among the states. Then the delegates, with only the four New England states
opposed, voted that such expenses should be allocated according to the esti-
mated value of land and improvements.33 The southern states had won their
battle to exclude slaves, whether considered as persons or as property, from
the calculation of how much a state must contribute to the support of the cen-
tral government. Furthermore, slaves were excluded from consideration in
another respect. One clause untouched by revision provided that state quotas
for the land forces should be set “in proportion to the number of white inhab-
itants.” By this rule, Massachusetts would be expected to furnish about the
same number of troops as Virginia.34 Thus the Articles of Confederation,
though free of any direct reference to the institution of slavery, contained two
significant concessions to the states with large slave populations.

Ratification of the Articles was largely achieved during the year 1778,
but a number of state legislatures instructed their delegates in Congress to
request amendments of the document before giving it formal approval.
Among the proposals offered, Connecticut moved that in Article 8, the basis
for allocation of common expenses be changed from lands and improvements
back to total population, as the Dickinson committee’s draft had provided; and
three northern states sought to have troop requisitions apportioned among
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the states according to their total populations, rather than their white popu-
lations.35 These and all other proposed changes were defeated because a
majority in Congress feared that opening the door to even one amendment,
however meritorious, would invite too much delay in the achievement of
confederation.36 Delay nevertheless ensued, as Maryland alone for more than
two years refused to ratify the Articles until states claiming western lands
agreed to cede them to the central government. Consequently, it was March
1, 1781, when this, the first constitution of the United States, finally went
into effect.

The Confederation Congress, functioning in about the same way as its
predecessor, the Second Continental Congress, presided over the achievement
of American independence by virtue of military success against British forces
and the treaty of peace signed in 1783. Among the many problems of the new
government during the period of transition from war to peace, none was
more pressing than that of revenue. Congress had no power to lay taxes or to
enforce its requisitions upon the states. Furthermore, it became increasingly
apparent that the apportionment of expenses according to land values, as pro-
vided for in Article 8, was never going to work. “The rule is good and plain
but the question is extremely difficult,” wrote the North Carolina delegates
to the governor of their state.

How shall the value be fixed? Let the appropriated Lands and their improvements

be valued by the Inhabitants of the respective States and we have great reason to

believe, from proofs before us, that the valuation would be unequal. . . . It is pre-

sumed that the valuation would be more uniform and just if it was made by a set

of Commissioners who should view all the lands and buildings in the United

States. But there is reason to believe that such process . . . would be perpetual and

it would be an even chance which would come first, the fixing the Quotas or the

Day of Judgment.37

In 1783, another attempt was made to base apportionment on population
rather than land value. Northerners desiring the change recognized that they
would have to make some kind of concession on slavery. A committee headed
by Nathaniel Gorham of Massachusetts recommended an amendment of
Article 8 whereby expenses would be apportioned among the states according
to their total populations, but excluding slaves of certain ages (left unspeci-
fied).38 There was general agreement, however, that it would be better to set a
fixed ratio of slave population to free population.39 On March 28, the
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committee accordingly reported a proposal that “two blacks be rated as equal
to one freeman.” That proportion, which had been suggested originally by
Benjamin Harrison back in 1776, was satisfactory to most southerners,
although a number of them still preferred the land-value basis, and some
argued that 3 to 1 or 4 to 1 would be a fairer representation of the slave’s pro-
ductive value. On the other side, several New England delegates spoke out in
favor of a four-to-three ratio. Then a move to equate three slaves with two
free persons was brought to a vote and defeated, Massachusetts joining the
southern states in opposition. After further discussion, James Madison,
offered “proof of the sincerity of his professions of liberality” by proposing
that slaves be rated at five to three. James Wilson said that he would “sacrifice
his opinion to this compromise,” and it passed by a vote of seven states to
two, with one delegation divided. Almost immediately that decision was
reversed as South Carolina deserted to the opposition, leaving only a minor-
ity of six states supporting the proposition.40 But four days later, enough
members changed their minds to produce an eight-state majority in its favor.
On April 18, when the final vote was taken on the amendment to Article 8 as
part of a broader revenue plan, the majority had increased to nine, with New
York divided and only Rhode Island opposed.41 “Those who voted differently
from their former votes,” Madison observed, “were influenced by the convic-
tion of the necessity of the change & despair on both sides of a more favorable
rate of the Slaves.”42

The “three-fifths compromise,” or “federal ratio,” as it came to be called,
had resulted from the determination of Congress that population instead of
land ought to be the basis for allocating the expenses of the Confederation. It
was the ultimate product of bargaining between northerners who wanted
slaves wholly included in the calculation and southerners who wanted them
wholly excluded. The proposal to split the difference evenly by counting two
slaves as one free person was acceptable to the South but not to the North. In
the final negotiations, accordingly, the three-fifths compromise emerged as an
accommodation between the one-half compromise favored by southerners
and the two-thirds compromise sought by northerners. Although racial pre-
conceptions were always a factor in any discussion of slavery, the fraction
“three-fifths” had no racial meaning. It did not represent a perception of
blacks as three-fifths human. It was not intended to denote the slave’s dual
legal status as both person and property. Instead, it reflected a double judg-
ment, together with a qualification insisted upon by southerners and
reluctantly acquiesced in by northerners, namely: that taxation should be
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proportionate to wealth, that population was the best available index of
wealth, and that slaves, because they were less productive than free persons,
ought to be counted only fractionally as indicators of wealth. The fraction
finally chosen, as Madison explained to a fellow Virginian, was simply “a
compromise between the wide opinions & demands of the Southern & other
States.”43

Despite strong urging from Congress, the proposed amendment of Arti-
cle 8 never went into effect because four states failed to ratify it.44 The
three-fifths compromise nevertheless remained in men’s minds as an exam-
ple of successful sectional accommodation on a difficult issue. Meanwhile, as
the new nation struggled with various postwar problems, slavery continued
to impinge now and then upon the shaping of public policy. For example,
Congress in 1784 asked to be vested with certain powers over foreign trade in
order to strengthen its hand in the negotiation of commercial treaties. The
Georgia legislature somewhat tardily approved the exercise of such power,
but with the proviso “that it do not extend to prohibit the importation of
negroes.”45 Here was a plain signal that the spirit of the Revolution had not
produced a consensus in favor of abolishing the African slave trade.

In addition, the Confederation Congress approved the treaty of peace
with Great Britain, one clause of which provided that British forces were to
withdraw from the United States without “carrying away any negroes or
other property of the American inhabitants.” The clause had been added
belatedly to the text of the treaty at the instance of Henry Laurens, the only
southern member of the American peace delegation.46 Thus, almost casually,
in the founding document that confirmed American independence, Negro
slaves were recognized as property by the United States government. From
1783 onward, Congress repeatedly instructed its diplomatic emissaries abroad
to seek satisfaction for the thousands of slaves carried off in disregard of the
treaty.47 When nothing came of these efforts, some southerners began to sus-
pect that their case suffered from a lack of enthusiasm on the part of the two
northerners most responsible for pressing it—John Jay, secretary of foreign
affairs, and John Adams, the first American minister to Britain.48 Jay, in a
report to Congress on October 13, 1786, revealed the ambivalence and dis-
comfort of a man whose heart was with the opponents of slavery but whose
official duties required him to act virtually as a slaveholders’ agent.

The report was perhaps the strongest official expression of antislavery
sentiment to be heard from any person holding high executive office in the
United States government down until the time of the Lincoln administration.

25 O slavery and the founding of the republic



“Whether men can be so degraded as under any circumstances to be with
propriety denominated Goods and Chattels . . . is a question,” Jay declared,
“on which opinions are unfortunately various, even in Countries professing
Christianity and respect for the rights of mankind.” Nevertheless, as the
treaty article confirmed, both American law and British practice recognized
that man might have property in man. Jay was most concerned about those
slaves who, responding to promises of freedom and protection, had fled from
their masters and found refuge within British lines. The mere flight of such
slaves, he maintained, did not extinguish their owners’ title, and they could
not be claimed by the British as booty of war because “they were received,
not taken by the enemy.” On the other hand, it would have been “cruelly per-
fidious,” in Jay’s view, if the slaves had been delivered up to their former
bondage and to the severe punishments probably awaiting them. The result
was a “painful dilemma.” By agreeing to the treaty, “Britain bound herself to
do great wrong to these Slaves; and yet by not executing it she would do great
wrong to their Masters.” The remedy was simple enough, however. Having
kept faith with the slaves by carrying them away, the British should do justice
to their masters by paying the full value for them. “In this way,” Jay
observed, “neither could have just cause to complain; for although no price
can compensate a Man for bondage for life, yet every Master may be com-
pensated for a runaway Slave.”49 The logic of his argument seemed
impeccable, but British officials remained unresponsive, and the problem of
the carried-away slaves continued to haunt Anglo-American relations for
many years.

At the same time that the Confederation Congress was addressing viola-
tions of the peace treaty, it confronted the problem of slavery in the territories.
The American territorial system came into existence in the 1780s as states
with claims to western lands began ceding them to the United States. When
the critical cession by Virginia was completed in 1784, Congress took steps to
provide a frame of government for the new national domain. A committee
headed by Jefferson submitted its plan for establishing at least fourteen new
states in the transappalachian region.The proposed ordinance included several
specific restrictions, one of which declared: “That after the year 1800 of the
Christian era, there shall be neither slavery nor involuntary servitude in any
of the said states, otherwise than in punishment of crimes, whereof the party
shall have been duly convicted to have been personally guilty.”50

Of course this attempt to ban slavery throughout the entire American
West, as it then existed, was unacceptable to most of the southern members.
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A North Carolinian moved to strike the clause, which meant that it would be
retained only if seven states gave it their support. A total of fourteen dele-
gates from the seven northern states voted unanimously for retention, but
New Jersey had only one man present and so, according to the rules of Con-
gress, its vote did not count. Nine delegates from four southern states voted
7 to 2 against retention. Jefferson’s two colleagues outvoted him in the Vir-
ginia delegation, and the two North Carolina members were divided. The
vote of six states to three in favor of the antislavery provision was not enough
to prevent its excision, and the Ordinance of 1784, as finally enacted, there-
fore contained no mention of slavery.51 In a letter written some two years
later, Jefferson lamented that the voice of a single additional supporter “would
have prevented this abominable crime from spreading itself across the coun-
try.”52 He was no doubt at least partly mistaken, however. Insofar as the
ordinance applied to the region south of the Ohio River, where slaveholders
were already well established and where no land had as yet been ceded to the
United States, southern opposition probably would have prevented effective
enforcement of the antislavery clause and perhaps even forced its repeal.53

In 1785, a congressional committee led by Rufus King of Massachusetts
renewed the proposal to prohibit slavery after 1800 in all the new states cre-
ated by the Ordinance of 1784, having added a provision for the recovery of
fugitive slaves escaping into that region.54 A preliminary vote indicated that
northerners once again were unanimously in favor of such action and that
they had the support of a few members from the upper South.55 The King res-
olution never came to a final vote, however, perhaps because of a growing re-
alization that the ordinance itself would have to be remodeled before it could
be put into operation. Congress assigned the task of revision to a committee
headed by Jefferson’s friend James Monroe, who presented its recommenda-
tion on May 10, 1786. This document, which was in a sense the first draft of
the famous Northwest Ordinance, laid out a two-stage plan of territorial gov-
ernment leading eventually to statehood. It said nothing about slavery. Dur-
ing the year that followed, the Monroe draft was debated, recommitted,
redrafted, and debated again, without restoration of the antislavery clause.
Congress still had the revised plan under consideration when the members of
the Constitutional Convention assembled at Philadelphia in May of 1787.56

From 1774 until 1787, the Continental Congress and the Confederation
Congress had periodically engaged in discussions and made decisions touch-
ing the institution of slavery, but never in the way of confronting it directly
as a national problem. Always the concern with slavery had been incidental or
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auxiliary to some matter or purpose generally considered to be of greater
immediate importance. Thus Congress took an interest in closing down the
African slave trade only as part of the prerevolutionary struggle with Britain;
it endorsed a plan for the enlistment and eventual manumission of several
thousand slaves only because of a desperate need for more troops; it fashioned
the three-fifths compromise only to facilitate the quest for a stable national
revenue. The fundamental question of the future of slavery in a nation for-
mally dedicated to universal freedom was simply not on the national agenda,
and only a few people wanted to have it put there.57 Of course Jefferson and
several other members of Congress had sought to define the future of slavery
at least with respect to its extension into new western states. But that effort
had failed and, in the spring of 1787, seemed unlikely to be renewed with any
hope of success.

In 1787, when Benjamin Franklin, at the age of eighty-one, served as a dele-
gate to the Constitutional Convention, he was also elected president of the
reorganized Pennsylvania Society for Promoting the Abolition of Slavery.
The society requested him to deliver a memorial to the Convention urging
that it devote some attention to the African slave trade, but Franklin refrained
from mixing his two roles. He did not present the memorial, and, in fact,
there is no record of his having said anything about slavery during the pro-
ceedings of the Convention.58 By this time, a number of antislavery societies
had been established in the United States, and their cause appeared to be
prospering. Most notably, abolition had begun in the northern states and was
expected to prevail eventually at least as far south as Delaware.59 In addition,
Virginia and Maryland had revised their laws to facilitate private manumis-
sion, and every state except Georgia had in some way proscribed, inhibited, or
suspended the importation of slaves. All of these antislavery gains resulted
from the action of state governments, dealing with what almost everyone
considered to be exclusively a state problem. Neither Franklin nor any of the
other delegates gathering in Philadelphia conceived of slavery as a problem
waiting to be addressed by national authority. Certainly they did not think of
themselves as having been empowered and charged to settle the destiny of
the institution. Yet slavery, though not on the Convention’s agenda, intruded
frequently on its deliberations and profoundly affected several of its most
important decisions. With at least half of the delegates owning slaves, the
Convention, viewed as an entity, was bound to have mixed feelings on the
subject. “Intent of the framers” in regard to slavery is an abstraction linking
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the multiplicity of individual attitudes with the unity of the Constitution.
Nevertheless, a good many delegates, including some of the slaveholders,
seem to have believed or hoped that somehow in the flow of time, slavery
would disappear. The imprint of that expectation is visible in the document
that they finally approved.

The Convention of 1787, although ostensibly called to find ways of
improving the Articles of Confederation, quickly displayed a strong disposi-
tion to draft a whole new constitution for the United States. Most of the
delegates were in general agreement that their primary purpose was to
strengthen the national government by adding to its list of specific powers
and by investing it with the power to govern effectively. But in addition, del-
egates from some of larger states were determined to bring about a more
equitable allocation of national power by substituting proportional represen-
tation for state equality in the national legislature. Thus the “Virginia plan,”
which launched the work of the Convention, called for a national legislature
of two houses, with representation in both apportioned among the states
according to free population or contributions to the national treasury.60 Del-
egates from several of the smaller states countered with the “New Jersey
plan,” proposing to retain the existing governmental structure of a unicam-
eral legislature in which each state had one vote.61 This, the most critical
issue before the Convention, was resolved after much debate by the “great
compromise” of July 16, which balanced state equality in one branch of Con-
gress with representation based on population in the other.62

Any discussion of proportional representation necessarily raised the
question of slavery and how it fitted into the emerging new design of the fed-
eral republic. In the apportionment of congressional seats among the states,
were slaves to be counted as part of the population represented? This was
plainly a sectional issue, but it proved to be one on which the sectional lines
were never very clearly drawn in the Convention because of various compli-
cations, such as the preference of some delegates for apportionment based on
wealth. If slaves were to be counted as free persons were, Virginia would have
about 17 percent of the seats in the House of Representatives; if not, her
share would be reduced to about 12 percent. But even 12 percent would be an
improvement over the state’s representation under the Articles of Confeder-
ation, which was less than 8 percent of the total. Thus, to Madison and other
Virginians, as the Virginia plan itself indicated, proportional representation
seemed more important than slave representation. Similarly, Pennsylvania
stood to gain so much from proportional representation that its delegation
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(except Gouverneur Morris) tended to be conciliatory on the question of
slave representation.

Since the question of counting or not counting slaves obviously had to be
settled if proportional representation was to be installed, the thoughts of
some delegates naturally turned to the formula approved by Congress in
1783 as a basis for distributing the expenses of the Confederation. It was
James Wilson of Pennsylvania, a man of antislavery principles, who on June
11 proposed that the federal ratio be applied to the problem of representation.
The Convention, sitting as a committee of the whole, promptly approved.63

Four days later, William Paterson counterattacked by presenting the New
Jersey plan, which, while clinging to the already rejected principle of complete
state equality, also contained a proposal to use the federal ratio for its original
purpose, that is, in the allocation of financial requisitions.64 With these moves,
the groundwork was laid for double employment of the three-fifths ratio in
the Constitution.

Wilson embraced the federal ratio as strategy calculated to help secure
proportional representation in both houses of Congress, which he, along with
Madison, ardently supported. For Wilson at this point, the ratio was not so
much a sectional compromise as it was a familiar, ready-at-hand means of
clearing away a troublesome obstacle. Madison at first likewise regarded the
slavery question as an impediment to the replacement of state equality with
proportional representation. But at the end of June, in his desire to minimize
the continuing rivalry between large states and small states, he ventured to ex-
ploit the slavery question by portraying the United States as a nation divided
primarily into slaveholding and nonslaveholding sections. He suggested in
place of the three-fifths compromise that legislative seats be apportioned in
one house according to free inhabitants and in the other according to total pop-
ulation. “By this arrangement,” he said, “the Southern scale would have the
advantage in one House, and the Northern in the other.”65

Hard though they tried, Madison, Wilson, and the other advocates of
proportional representation were unable to hold all the ground that they had
won on June 11. The opposition crystallized June 29 in a motion calling for
state equality in one house of Congress. At first, the motion failed by a vote of
5 to 5, but it was incorporated in the recommendation of a committee report-
ing on July 5 and tentatively approved by the Convention two days later.66

From then on, the central feature of the great compromise was substantially
in place, but there followed a bitter struggle over the manner of installing
proportional representation in the other house. The main issue was not the
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three-fifths ratio but rather the more general question of whether the Con-
stitution should contain any specific rule of apportionment. Gouverneur
Morris, who feared the potential power of new western states and thought
that representation should reflect property as well as population, wanted peri-
odic reapportionment left to the discretion of Congress. He won a temporary
victory on July 9 when the Convention, while still considering the initial
quota of seats that it proposed to specify in the Constitution, accepted a clause
authorizing Congress in certain circumstances to revise the quota “upon the
principles of . . . wealth and number of inhabitants.”67 That would have elim-
inated the need for the three-fifths compromise in the Constitution, leaving
the whole question of slave representation to legislative disposal. Many dele-
gates were unwilling to settle for such a vague arrangement, however, and
soon the Convention resumed its efforts to draft a constitutional rule of pro-
portional representation, which meant that it must either reaffirm its
approval of the three-fifths compromise or design an acceptable alternative.

At this point, there occurred some spirited exchanges concerning slavery,
set off on July 11 by a South Carolina effort to scrap the federal ratio and base
legislative apportionment on total population. Pierce Butler, in offering the
motion, reversed earlier assertions about the low productivity of slave labor
made by southerners when the subject had been allocation of national
expenses, rather than representation. He now argued that slaves were equal
to freemen as producers of wealth and consequently ought to be represented
equally in a government “instituted primarily for the protection of prop-
erty.” Delegates from Massachusetts, Virginia, and North Carolina responded
adversely, indicating their continued adherence to the three-fifths compro-
mise. Butler’s proposal was defeated, 7 to 3, and when renewed the next day
by Charles Pinckney, it failed again, receiving only the votes of South Car-
olina and Georgia.68

From the opposite extreme, Gouverneur Morris declared that any repre-
sentation of slaves at all would be unacceptable to the people of Pennsylvania.
He attacked the three-fifths ratio as an encouragement to the slave trade and
as having no basis in logic.69 Morris’s principal concern, however, was not
slavery but preservation of his July 9 victory. And, indeed, the argument over
slavery and the three-fifths clause, which ran intermittently for three days,
was never clear-cut, but always mixed with collateral questions: whether
wealth as well as people should be represented, whether population was the
best available index of wealth, whether apportionment should be defined in
the Constitution or left to the legislature.70
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Morris’s colleague James Wilson acknowledged that applying the three-
fifths ratio to representation was hard to justify because it rested on no
principle. If slaves were counted as persons, why not as whole persons? If they
were counted as property, why should not other property be included in the
computation? Yet these were difficulties, Wilson said, that “must be overruled
by the necessity of compromise.”71 And Wilson’s mood was the one that pre-
vailed. On July 11, to be sure, the Convention voted 6 to 4 against
incorporating the three-fifths ratio in a proposed national census, but the
issue was somewhat confused and the division was not sectional. The negative
votes came from Massachusetts, New Jersey, Pennsylvania, Delaware, Mary-
land, and South Carolina.72 The Convention reversed itself the next day and
endorsed the ratio by a vote of 6 to 2, with only New Jersey and Delaware
opposed, while Massachusetts and South Carolina were divided.73 In still
another vote on July 13, the ratio was implicitly approved, 9 to 0, and then the
Convention adopted it as part of the great compromise on July 16.74

By then, the three-fifths compromise had been carefully and somewhat
absurdly camouflaged in the hope of making it more palatable to certain del-
egates. For one thing, the approved text no longer specified the three-fifths
ratio but referred instead to the “ratio recommended by Congress in their
Resolution of April 18, 1783.” In addition, the only thing said about the
apportionment of legislative seats was that “representation ought to be pro-
portioned according to direct Taxation,” after which the ratio of 1783 was
applied explicitly just to direct taxation.75 This linkage and the accompanying
subterfuge, proposed by Morris and Wilson, respectively, on July 12,76 may
have had some effect on that day’s voting, but the odds were always heavily
in favor of the three-fifths compromise from the moment that the Conven-
tion began to move toward proportional representation in at least one branch
of the national legislature. Probably the only viable alternative was Morris’s
proposal to leave apportionment largely in the hands of Congress, but a
majority of delegates proved to be unwilling to do so. As early as June 11, the
federal ratio won overwhelming approval in the committee of the whole.
Opposition to it in the votes and speeches of July 11–13 sprang from mixed
purposes. Feelings about slavery mingled with economic considerations, with
rivalry over the geographic allocation of national power, and with a general
recognition of the urgent need for compromise. South Carolina’s aggressive
effort to secure full representation for slaves was emphatically rejected. As for
apportionment based solely on free population, no northerner at this time
even ventured to propose it, and when Morris did so several weeks later, his
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motion failed, 10 votes to 1.77 There was, moreover, no haggling over the frac-
tion itself. That battle had been fought out four years earlier. One can scarcely
overstate the importance of the fact that in the three-fifths ratio delegates had
available a packaged compromise already ratified by eleven of the thirteen
states. The ratio had become, as Rufus King later observed, “the language of
all America.”78

If the Convention’s first struggle over slavery pertained to the structur-
ing of Congress, the second such conflict grew out of the empowerment of
Congress. Delegates were generally agreed that substantial control of foreign
and interstate commerce must be delegated to the national government, and
the first proposal along those lines was made as early as June 15 in the New
Jersey plan. To no one’s surprise, then, the draft constitution submitted by the
Committee of Detail on August 6 contained a clause authorizing Congress to
“regulate commerce with foreign nations, and among the several States.” But
many southerners believed that such power in the hands of the central gov-
ernment, if unrestricted, would be used primarily to benefit northern
commerce at southern expense. Delegates from the lower South also feared
that the power would be used to outlaw the African slave trade. The Commit-
tee of Detail responded sympathetically to southern apprehensions. Made up
of three northerners and only two southerners, but apparently dominated in
this instance by its chairman, John Rutledge of South Carolina, the commit-
tee proposed a number of glaringly sectional limitations on the commerce
power and the taxing power. There was to be no tax on exports, nor any capi-
tation tax unless apportioned in accordance with the three-fifths compromise;
a two-thirds majority would be required for passage of navigation acts; and
Congress was never to prohibit the importation of slaves or lay any tax upon
such importation.79

This prosouthern package so angered Rufus King and Gouverneur Mor-
ris that on August 8 they renewed their attacks upon the three-fifths
compromise, an issue supposedly settled. Morris delivered one of the Con-
vention’s strongest denunciations of slavery, calling it “a nefarious
institution” and “the curse of heaven” on the states wherein it prevailed. In a
concluding gust of rhetoric, he declared that he would rather be taxed to pay
for all the slaves in the country than “saddle posterity with such a Constitu-
tion.”80 The prosouthern clauses did not come up for discussion until some
two weeks later, by which time the commerce clause itself had been approved
without opposition.81 First to be considered was the prohibition of taxes on
exports. That restriction passed, 7 to 4, with the five southern states united in
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its support.82 The South was sharply divided, however, on the subject of slave
importation. In the case of Maryland and Virginia, morality blended with
economic interest to produce a strong desire for cessation of the trade. George
Mason most eloquently condemned the “infernal traffic” and echoed the lan-
guage of Morris in warning that slavery brought “the judgment of Heaven
on a country.” But it was Maryland’s garrulous maverick Luther Martin who
proposed an amendment eliminating the exemption of the slave trade from
national control. Such a concession to slavery in the Constitution, he said,
would be “inconsistent with the principles of the Revolution and dishonor-
able to the American character.”83

The debate that followed Martin’s motion began late on August 21 and
extended over much of the following day. Madison, whose record is of course
incomplete, noted down remarks by seventeen men, five of whom spoke more
than once. Delegates from Georgia and the Carolinas insisted emphatically
that their states would not ratify a Constitution in which the importation of
slaves was made subject to congressional control. Charles C. Pinckney
charged that Virginia, with a surplus of slaves, stood to profit from an increase
in their value if importation were forbidden. A rejection of the slave-trade
clause, he warned, would be the equivalent of “an exclusion of South Carolina
from the Union.” The most striking feature of the debate was the staunch
support given the lower South by Connecticut delegates Oliver Ellsworth
and Roger Sherman. In their view, the Committee of Detail’s recommenda-
tions constituted a necessary compromise that ought to be accepted as
written. Predicting that slavery would eventually disappear without inter-
vention by the central government, they argued that it was better “to let the
Southern States import slaves than to part with them, if they made that a sine
qua non.” The South Carolinians nevertheless concluded that they must yield
some ground or risk total defeat. They accordingly proposed commitment of
the slave-trade clause, with a view to allowing taxation of imported slaves.
Some northerners wanted more than that, however, and in the end it was
decided that the slave-trade clause, together with the restriction on capitation
taxes and the section requiring a two-thirds vote for navigation acts, should
be submitted to a committee of eleven.84

The committee, headed by New Jersey’s vigorous and liberal-minded
governor, William Livingston, reported on August 24. It proposed to retain
the restriction on capitation taxes, a superfluous provision already covered in
the apportionment of representation and direct taxes. Otherwise, the com-
mittee recommended that the slave trade be shielded from congressional
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prohibition only until the year 1800, that the trade be taxable at an average
rate, and that the special requirement for navigation acts be eliminated.85

These changes amounted to a substantial departure from the prosouthern
proposals submitted by the Committee of Detail, but South Carolina sought
only the minor adjustment of changing 1800 to 1808. Despite Madison’s
protest that a twenty-year exemption would be “dishonorable to the National
character,” the amendment was agreed to and the slave-trade clause approved
by identical votes of 7 to 4. The three New England states combined with four
southern states to form the majority. Virginia joined New Jersey, Pennsylva-
nia, and Delaware in opposition.86 As adopted on August 25, the slave-trade
clause was in itself a compromise between the two extremes of a total, per-
manent ban and no restriction whatever on congressional power to prohibit
the importation of slaves. The Carolinians and Georgians seem to have
accepted the compromise because they believed that it was the best deal they
could get. The New Englanders voted for it, declaring that they were moti-
vated by a desire to hold the Union together, but their assertions have seldom
been taken at face value. Historians have been disposed rather to view the
slave-trade clause as part of a broader compromise in which the New Englan-
ders made concessions on slavery to secure southern concessions on
commerce.87 Yet the evidence only partly bears out this interpretation.

If New England and the lower South were indeed acting in concert, it is
curious that after securing approval of the slave-trade clause, they did not then
seek to complete the compromise by striking out the requirement of a two-
thirds vote for navigation acts. Instead, consideration of the subject was post-
poned until August 29, at which time four of the five southern states voted in
favor of a two-thirds requirement for all federal regulation of commerce, in-
terstate as well as foreign. Only the South Carolina delegation acted as though
it were participating in an intersectional bargain on commerce and the slave
trade. It joined the northern states in defeating the proposed restriction by a
vote of 7 to 4. After that setback, the four other southern states gave up the
struggle and assented to elimination of the section on navigation acts.88

The South Carolinians were all the more conciliatory at this juncture
because they had decided to seek another special benefit for slavery. On
August 28 and again in revised phrasing on August 29, they moved to add a
clause requiring the return of slaves who had fled across state lines. Wilson
and Sherman raised objections, but otherwise there was no argument, and the
motion passed without an opposing vote from any state.89 Thus, quickly and
almost casually, the framers burdened the Constitution with a passage that
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was to have corrosive effects on national unity. No doubt they were strongly
influenced by the knowledge that the Northwest Ordinance, which Congress
had enacted on July 13, contained a similar provision.90 There is, however,
only meager evidence to support the thesis that the fugitive-slave clause was
part of a grand compromise on slavery, secretly arranged between members
of Congress and members of the Convention.91 Moreover, in spite of the
remarkable myth that later developed, there is no contemporary evidence
that the sponsors of the clause labeled it a sine qua non or that the Conven-
tion regarded it as such. Ready acceptance of the clause was undoubtedly
fostered by the spirit of accommodation that had begun to prevail and also by
the weary desire of most delegates to finish their work and go home. What-
ever the mixture of reasons may have been, it is a striking fact that the
fugitive-slave clause became a part of the Constitution with virtually no dis-
cussion of its exact meaning or potential application.

As the Convention approached the end of its labors, one further conces-
sion to the slaveholding interest was extracted by South Carolina. On
September 10, delegates were discussing the article providing for amendment
of the Constitution when John Rutledge interposed, declaring emphatically
that he could not agree “to give a power by which the articles relating to
slaves might be altered by the States not interested in that property and prej-
udiced against it.” Accordingly, a proviso was added forbidding amendment of
the slave-trade clause or the capitation-tax clause before the year 1808.92

Seven days later, most of the members present signed the final version of
their historic document, which dealt with slavery in several places but never
once called the institution by name.

Slavery, as a brooding presence in the land, significantly influenced the
deliberations of the Constitutional Convention, but the Convention made no
calculated effort to affect the institution of slavery, and its members never
conceived of themselves as having any power or responsibility to do so. The
intrusions of slavery into the work of the Convention were largely side
effects of progress toward a new constitutional design. One such intrusion
became more or less inevitable with the introduction of proportional repre-
sentation at the national level; another resulted from the empowering of
Congress to regulate foreign commerce. Even the fugitive-slave clause was a
late-hour extension of the provision for interstate rendition of fugitives from
justice. In direct confrontation, the proslavery determination of certain dele-
gates, notably the South Carolinians, usually proved somewhat stronger than

36 O the slaveholding republic



the diffuse antislavery sentiment of many others. To what extent that advan-
tage colored the fundamental nature of the Constitution has been a matter of
dispute for more than two hundred years.

Evaluation of the Constitution in relation to slavery, which began as soon
as the document appeared in print, corresponded in ways one would expect
to the partisanship of the struggle over ratification. That is, advocates of rat-
ification were likely to stress its proslavery features in the South and its
antislavery potential in the North. Opponents of ratification tended to do
the reverse. This general pattern was complicated, to be sure, by the hostil-
ity to the African slave trade in the upper South. Madison defended the
twenty-year exemption of the trade from federal control as a temporary
evil that was necessary to prevent “dismemberment of the Union.”93 George
Mason, speaking against the Constitution, denounced the exemption as “a
most disgraceful thing to America.” Yet at the same time, he condemned the
lack of any clause protecting the existent system of slavery from northern
interference.94 Another of Virginia’s leading antifederalists, Patrick Henry,
went further and argued that Congress, in its possession of power to lay
taxes and provide for the common defense, would have the constitutional
means of abolishing slavery completely.95 Supporters of the Constitution in
Virginia thus found themselves prodded into defending its compatibility
with the institution of slavery. Madison, for instance, declared that slave-
holders would have “a better security than any that now exists,” and
Edmund Randolph assured members of the ratification convention that even
the South Carolina delegates had felt secure about their slave property
under the Constitution.96

Proponents of ratification in South Carolina had to answer the objection
that the slave-trade clause merely postponed the surrender of state control
over a resource that was vital to the state’s economy. Charles C. Pinckney’s
response was particularly revealing. He explained that whereas delegates
from the middle states and Virginia had favored immediate and total prohibi-
tion of the trade, New England delegates had been more accommodating.
They asked only for a time limit on the proposed exemption, and thus a com-
promise had been arranged. Pinckney then went on to say:

By this settlement we have secured an unlimited importation of negroes for

twenty years. Nor is it declared that the importation shall be then stopped; it may
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be continued. We have a security that the general government can never emanci-

pate them, for no such authority is granted. . . .We have obtained a right to recover

our slaves in whatever part of America they may take refuge, which is a right we

had not before. In short, considering all circumstances, we have made the best

terms for the security of this species of property it was in our power to make. We

would have made better if we could; but, on the whole, I do not think them bad.97

Since all the clauses directed specifically at slavery seemed to favor the
institution, northern advocates of ratification encountered a good deal of crit-
icism along antislavery lines. Part of the criticism, such as that of the Quakers,
sprang from strong antislavery convictions, but another part was mainly
antifederalist strategy, adopted by persons not prominently associated with
the antislavery movement.98 The slave-trade clause received the greatest
amount of attention. One side denounced it as an outrageous concession to
the most odious feature of the slaveholding system, while the other side
praised it as a major step forward in the battle against slavery. No one in the
latter group was more eloquent than James Wilson, who maintained that
suppression of the slave trade would lead to total abolition. “If there was no
other lovely feature in the Constitution but this one,” he said, “it would dif-
fuse a beauty over its whole countenance. Yet the lapse of a few years, and
Congress will have power to exterminate slavery from within our borders.”99

In the state ratifying conventions, slavery was a disturbing but more or
less marginal issue, discussion of which was usually tailored to the primary
purpose of promoting or discouraging ratification. Such discussion must be
read with caution, but it did clearly reveal strong disagreement about the
intent of the Constitution with respect to slavery and about the future of
slavery in the new political order. The constitutional dispute was never
resolved. It became especially intense in the decades preceding the Civil War,
and not always as part of the controversy between North and South, for
although antebellum southerners tended to see eye to eye on the subject,
northerners continued to be divided. In the Illinois senatorial campaign of
1858, for instance, Stephen A. Douglas and Abraham Lincoln spent consider-
able time arguing whether the founders of the Republic had dealt with
slavery as a permanent or an impermanent feature of American society.100

But the most remarkable debate on the constitutional status of slavery took
place within the ranks of the abolition crusade.

At one extreme of abolitionist constitutional theory were the Garrisoni-
ans, who saw in the work of the framers a document so unequivocally
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proslavery that it must be renounced, they said, by all friends of liberty.
William Lloyd Garrison himself declared that the Constitution was an “infa-
mous bargain” and more than that, “the most bloody and heaven-daring
arrangement ever made by men for the continuance and protection of a sys-
tem of the most atrocious villany ever exhibited on earth.” It was Garrison
too, of course, who coined the phrase, “a covenant with death, and an agree-
ment with hell.”101 At the other extreme, a small group of “constitutional
utopians” not only denied that the framers had extended any protection to
slavery but went on to insist that the Constitution, if properly interpreted,
made or could make slaveholding illegal everywhere in the nation.102 More
numerous and influential were those anti-Garrisonians who regarded the
Constitution as regrettably proslavery in certain details but antislavery in its
underlying purpose and ultimate potential. Gerrit Smith was speaking for
this group when he said that the few concessions to slavery did not “give
character to the instrument” any more than the current of a stream was
“determined by its eddies.”103

It was the Garrisonians who, in the long run, proved to be the more per-
suasive theorists. Their view of the Constitution as culpably proslavery,
although endorsed at the time by relatively few Americans, was perpetuated
by abolition-minded historians after the Civil War and has gained wide accep-
tance in modern historical scholarship.104 Indeed, much recent writing on the
subject is virtually an indictment of the members of the Constitutional
Convention. They are accused of passing up a golden opportunity to take
action against slavery and of drafting instead a frame of government that
legitimated and protected the institution.105 “So firmly etched [in the Consti-
tution] was the guarantee of black bondage,” says one writer, “that only a
grim and bloody war would begin to expunge it from the laws.”106

One might think from reading many of today’s neo-Garrisonians that
the members of the Constitutional Convention were free to do whatever they
liked about slavery. The Convention was severely limited, however, by its
own internal differences on the subject and by the very nature of its task,
which required the achievement of something approaching consensus on the
emerging new design of a federal republic. Along with the knowledge that
they must somehow reach substantial agreement among themselves, the del-
egates were limited by a constant awareness that every word they wrote
would have to pass the inspection of the state ratifying conventions. In the
circumstances, it is scarcely surprising that the framers entertained no
thought of trying to abolish slavery but left the institution unmolested as a
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creature of state law. Neither is it surprising that the existence of slavery
should have been acknowledged in several passages or that concessions
should have been made to an interest as powerful as the slaveholding class.
But what was the net effect on the overall character of the Constitution? Are
the neo-Garrisonians right or wrong in their insistence that the document
submitted to the American people in the fall of 1787 provided “enormous
protections for the peculiar institution” and was in fact “permeated” with
slavery?107

Wendell Phillips, a leading spokesman for the Garrisonians in the 1840s,
maintained that northerners in the Constitutional Convention had “bartered
honesty for gain” and thus become “partners with tyrants.” He named five
parts of the Constitution that sacrificed liberty for the protection of slavery:
(1) the apportionment of representation and direct taxes according to popula-
tion, with slaves counting three-fifths; (2) the twenty-year guarantee against
congressional prohibition of the foreign slave trade; (3) the provision for
recovery of fugitive slaves; (4) the clause authorizing the use of the militia for
suppression of insurrections; and (5) the clause promising the states federal
protection against domestic violence.108 This bill of particulars has been
expanded by the neo-Garrisonians, but it remains the place to begin in any
assessment of the relation between the Constitution and slavery.

According to Phillips, the three-fifths compromise was the “chief pro-
slavery clause in the Constitution.”109 Down through the years, it has been
denounced as a political bonus for slaveholders, as a degradation of the slave
to just three-fifths of a human being, and as a constitutional legitimation of
slavery. Neither of the first two complaints is well-founded, and together
they are incompatible; for one implies that slaves should have counted for
nothing (no-fifths) in the apportionment of representation, while the other
implies that they should have been counted in full (five-fifths). The standard
Garrisonian interpretation, which might be said to treat slaves as nonpersons,
assumes that free population was the only appropriate basis for allocating leg-
islative power among the states. Yet, as a matter of political theory, it made
just as much sense in 1787 to base such allocation on the whole population,
including slaves, women, children, and other elements of society that were
not part of the body politic.110 Thus characterization of the three-fifths clause
as a bonus for slaveholders, resting as it does on mere assumption, is not
intrinsically sounder than the view (held by Frederick Douglass, for instance)
that it was a penalty on slaveholding.111 One side sees a bottle three-fifths
full and the other, a bottle two-fifths empty.
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The five-to-three ratio, it will be remembered, had originated in earlier
congressional efforts to use population as a measure of wealth when making
financial requisitions on the states. More than anything else, it was an esti-
mate of the slave’s wealth-producing capacity compared with that of free
men. As adopted by the Convention in 1787 and applied to the apportionment
of legislative seats, the ratio was wholly arbitrary, chosen because it repre-
sented a compromise already approved by Congress and eleven of the
thirteen states. The ratio did not signify that slaves were only 60 percent
human or that they were partly persons and partly property. It had no sub-
stantive meaning with respect to representation.

As for the assertion of Garrisonians (in close harmony with most ante-
bellum southerners) that the three-fifths clause gave constitutional sanction
to slavery, the text of the clause lends little support to such an interpretation.
“Representatives and direct Taxes,” it declares, “shall be apportioned among
the several States . . . according to their respective Numbers, which shall be
determined by adding to the whole Number of free Persons . . . three fifths of
all other Persons.” Of course these words, by acknowledging the presence of
persons other than free in the United States, did obliquely recognize the exis-
tence of African slavery as part of the colonial heritage, but then a clause
basing apportionment solely on free population would have done the same. In
any case, the phrasing carefully chosen by the framers carried no implication
of national sanction or protection of the institution, and it lent no explicit
reinforcement to the idea of human property. The three-fifths clause, like
most compromises, can be perceived in different ways, but to label it simply
proslavery or antislavery is more an act of volition than of judgment.

For many Garrisonian critics, however, the most offensive passage in the
Constitution was the slave-trade clause, a single lengthy sentence weighted
with circumlocution and ambiguity as follows: “The migration or importa-
tion of such persons as any of the states now existing shall think proper to
admit, shall not be prohibited by the Congress prior to the year one thousand
eight hundred and eight, but a tax or duty may be imposed on such importa-
tion, not exceeding ten dollars for each person.”112 This clause, moreover,
was reinforced elsewhere in the Constitution by a special exemption from
amendment during the twenty-year period.113 At the time of the Constitu-
tional Convention, the prime target of the antislavery movement in Europe
and America was the foreign slave trade. To abolitionists then and later it
therefore seemed particularly outrageous that the framers should have
extended some measure of protection to the hated traffic.
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The outrage has ever since obscured the fact that the slave-trade clause
was not an independent provision of the Constitution but rather a temporary
restriction on a broad power over foreign commerce—a power newly dele-
gated to the national government and recognized at the time as having
significant antislavery potential.114 By way of elucidation, let us suppose that
at the Convention a delegate proposed giving Congress the power to regulate
or suppress the slave trade and that delegates from the three southernmost
states responded angrily, predicting disunion as the consequence of such
action. Suppose further that the Convention nevertheless adopted the
proposal but appeased the rebellious southerners with a twenty-year post-
ponement of the effective date. How would this cushioned move against the
slave trade have been regarded by the American public? Surely opponents of
slavery, while regretting the need for any compromise at all, would have per-
ceived it as a partial victory for their cause. The Constitution actually
approved and ratified had precisely the same effect as our imaginary anti-
slave-trade clause. Thomas McKeon put the matter clearly when he said in
the Pennsylvania ratifying convention: “Every man of candor will find more
reason to rejoice that the power should be given at all, than to regret that its
exercise should be postponed for twenty years.”115

The Constitution, viewed as a whole, represented a major step forward in
the crusade against further importation of slaves. This was true primarily
because of the broad power created and only temporarily restricted with
respect to such importation, but it was also true because of the restrictive pro-
vision itself. For, despite its proslavery purpose, the slave-trade clause is a fine
example of how documental intent can stray from authorial intention. Added
at the insistence of delegates from the Deep South, it turned out to be pri-
marily antislavery in its directional force. The crucial event was the change
from a permanent exemption for slave importation to one lasting just twenty
years. That transformed the meaning of the slave-trade clause by setting a
target date for federal prohibition of the traffic. The eminent physician Ben-
jamin Rush was just one of many persons who immediately perceived the
antislavery implications of the clause. Soon after the Philadelphia newspapers
published the text of the completed Constitution, he informed an English
friend that in the year 1808 there would be “an end of the African trade in
America.”116 Of course, most states had already outlawed or otherwise inhib-
ited the trade, and during the next decade it became illegal everywhere in the
country. State enforcement was less than adequate, however, and any state
was free to reopen the trade, as South Carolina elected to do in December
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1803. Federal intervention was obviously needed for total suppression, but
without the slave-trade clause, such intervention might have been hard to
justify and initiate. The clause did permit the importation of some Africans—
indeed, many thousands by South Carolina over a four-year period. But at
the same time it expressly confirmed the power of Congress to prohibit the
trade eventually, and more than that, it fostered a general expectation of fed-
eral legislation and federal enforcement at a designated time. When Congress
passed the slave-trade act of 1807, it did so on a schedule set by the Constitu-
tion, and the vote in the House of Representatives was 113 to 5.117

The slave-trade clause was placed in Article I, Section 9, among the enu-
merated limitations on congressional authority. It temporarily suspended,
and thereby plainly acknowledged, federal power to outlaw the foreign slave
trade. The power was actually conferred in the clause authorizing Congress to
“regulate commerce with foreign nations.” But the same clause invested Con-
gress with equivalent jurisdiction over commerce “among the several states,”
and if “commerce” included slave traffic in the one instance, it must have
done so in the other. That inference was sustained in the act of 1807, which
not only forbade the importation of slaves but also placed certain restrictions
on that part of the domestic slave trade carried on in coasting vessels. Fur-
thermore, if the power to “regulate” meant the power to prohibit in the one
instance, there is no sound basis for argument that it did not mean the same
thing in the other. Thus the slave-trade clause, whether or not the framers so
intended, recognized congressional power to regulate or even abolish the
interstate slave trade at any time after 1807.118

Although the clause did not mention slaves or slavery by name, the
words “importation” and “duty” came closer than anything else in the Con-
stitution to reflecting the property-holding aspect of the institution. Yet the
temporary nature of the clause made it a dubious basis for any defense of
slavery after 1807 and seemed to point instead toward restriction and ulti-
mate extinction. In addition, the operation of the clause was limited from the
beginning to the original states, and this, together with the Northwest Ordi-
nance, indicated a general disposition to view slavery as the exception rather
than the rule in an expanding nation. Finally, it should be noted that the
slave-trade clause suspended only federal power over the importation of
slaves, not federal power over all aspects of the African slave trade. As early as
1794, for example, Congress prohibited “carrying on the Slave Trade from the
United States to any foreign place or country,” and an act passed in 1800 out-
lawed all American participation in the traffic.119 These steps, which would
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have been impossible under the Articles of Confederation, were taken by
virtue of the commerce clause of the Constitution.

The one unambiguously proslavery provision of the Constitution was
the fugitive slave clause. Here again the framers chose not to name the thing
they were talking about: “No person held to service or labour in one state,
under the laws thereof, escaping into another, shall, in consequence of any law
or regulation therein, be discharged from such service or labour, but shall be
delivered up on claim of the party to whom such service or labour may be
due.” The clause was not placed in Article I with the enumerated powers of
Congress but appears instead in Article IV, Section 2. That whole article is
about states and statehood, and the second section is about interstate comity.
Of the other three sections in the article, two expressly confer power on
Congress, and the other vests power more generally in the “United States”—
meaning, presumably, all three branches of the federal government. There is
no such conferral of power in Section 2, which lends credence to the view of
the fugitive slave clause as nothing more than a declaratory limitation on
state authority.120 That view, if accurate, goes a long way toward explaining
the absence of controversy in the genesis of a clause that became the basis for
some of the most controversial legislation ever passed by Congress.

Without a doubt, the three-fifths clause, or some equivalent, was essen-
tial for the success of the Constitution as we know it. The slave-trade clause
was probably a necessary concession to the lower South—one that proved,
however, to be antislavery rather than proslavery in its ultimate effect. The
fugitive-slave clause was a more gratuitous addition to the Constitution, and
it alone provided slaveholders with some measure of protection, though only
in vague and passive terms. Each of the three clauses dealt with a marginal
feature of slavery that had some claim on national attention. None of the
three recognized slavery as having any legitimacy in federal law. On the con-
trary, the framers were doubly careful to treat it explicitly as a state
institution. Most revealing in this respect was a last-minute change in the
fugitive-clause whereby the phrase “legally held to service or labour in one
state” was changed to read “held to service or labour in one state, under the
laws thereof.” The revision made it impossible to infer from the passage that
the Constitution itself legally sanctioned slavery.121

The two other parts of the Constitution labeled “proslavery” by Wendell
Phillips were those providing for suppression of insurrections and for protec-
tion of the states against domestic violence.122 Both clauses obviously covered
various kinds of resistance to civil authority, including servile rebellion, but
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the 1780s were not a period of serious disturbances among the slave popula-
tion. What the framers did have very much in mind was the alarming series
of events in Massachusetts known as Shays’s Rebellion, which had come to
an end just a few months before the opening of the Convention.123 Wendell
Phillips, writing in the 1840s, conceded that the two clauses were “perfectly
innocent in themselves.” He nevertheless insisted that since they were poten-
tially usable for that purpose, the clauses implicated all Americans in “the
guilt of sustaining slavery.”124 Perhaps the best way to comment on such rea-
soning is to ask what alternatives were available to the framers. Should they
have excepted slave revolts from the insurrections to be suppressed and from
the domestic violence to be guarded against? Any such proposal would have
been dismissed as absurd and outrageous. But then the only other option, one
that likewise would have received little support in the Convention, was omis-
sion or deletion of the two clauses from the text of the Constitution. That
would have deprived the federal government of needed authority—authority
used as early as 1794 in the Whiskey Rebellion and invoked by Lincoln in
1861 to suppress an insurrection not of slaves, but of slaveholders.

Neo-Garrisonians of the late twentieth century have gone well beyond
the Phillips indictment in stamping “proslavery” on various provisions of the
Constitution. For instance, one historian maintains that the two clauses pro-
hibiting duties on exports were partly intended to prevent both the federal
government and the state governments “from taxing slavery indirectly by
taxing the exported products of slave labor.”125 Only part of this interpreta-
tion is compatible with the records of the Convention, and then only if one
accepts an expanded definition of “proslavery” that embraces everything con-
ceivably beneficial to the staple-crop economy of the South. The proposed
curb on federal power was not a strictly sectional issue; Madison spoke vig-
orously against the clause, while a number of northern members supported
it.126 Still, it is true that most southern delegates were, for economic reasons,
opposed to allowing federal taxation of exports, and one may, if so resolved,
classify such opposition as proslavery by virtue of its being prosouthern. By
no stretch of definition, however, can the restriction on state taxation of
exports be characterized as proslavery. Joined to a similar restraint on state
taxation of imports, it was part of a general plan to transfer control of foreign
and interstate commerce from the state governments to the federal govern-
ment. The restriction was proposed by Rufus King, an outspoken critic of
slavery. It was approved with the support of most northern states and despite
the opposition of most southern states.127 And there is not the slightest
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evidence that any southern delegate wanted the federal Constitution to pro-
tect slaveholders from possible antislavery action by their own state
legislatures.128

Another neo-Garrisonian scholar identifies no fewer than fifteen provi-
sions of the Constitution that together provided “enormous protections” for
slavery. Here are some of the items that he names in addition to those already
discussed: the creation of an electoral college (because it incorporated the
three-fifths compromise); the privileges and immunities clause (because it
applied only to citizens and therefore not to slaves); the full faith and credit
clause (because it obligated free states to recognize southern laws concerned
with slavery); the clause providing for the return of interstate fugitives from
justice (because it was a threat to persons accused of violating slave laws); and
the requirement of a three-fourths vote of the states for ratification and
amendment of the Constitution (because it gave the slaveholding states a
perpetual veto over any constitutional changes). Moreover, the very “struc-
ture of the Constitution” was proslavery, we are told, because it created a
government that “lacked the power to interfere in the domestic institutions
of the states.”129

To this list one might well add, in the spirit of reductio ad absurdum: the
invention of the presidency because the executive branch so often acted in
behalf of slavery, the creation of the Supreme Court (without which there
could have been no Dred Scott decision), and the retention of state equality in
the Senate because it proved to be a bulwark of southern power. Of course the
same sort of reasoning can be used for the opposite purpose of demonstrating
that the Constitution was essentially hostile to slavery and that many of its
provisions posed threats to the institution. The commerce clause, for instance,
was generally recognized as having an antislavery potential. The territory
clause presumably invested Congress with the authority to prevent the
expansion of slavery beyond the boundaries of the original states. The power
to lay taxes, to raise armies, to make treaties, to provide for the “general
Welfare of the United States”—each could conceivably be adapted to anti-
slavery designs. The war power of Congress represented another potential
weapon, for as slavery bred potential domestic enemies, its abolition promised
to strengthen national defenses in time of war. The time came when the mil-
itary power of the president as commander in chief was actually invoked to
proclaim emancipation. The case for an antislavery Constitution is just as
strong as the case for a proslavery Constitution, but both depend upon special
pleading that ignores part of the evidence.
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Unquestionably a central fact of American life in 1787, slavery must
have been much on the minds of the men at Philadelphia, but its presence in
the land had a stronger influence on the deliberations of the Convention than
on the text of the Constitution. The few concessions to slavery in the text
were, as Gerrit Smith maintained, more like eddies in a stream than part of
the current.130 Moreover, the concessions were offset by a stylistic tone of
repugnance for the institution and by indications that it could be regarded as
something less than permanent in American life. In short, the Constitution as
it came from the hands of the framers dealt only minimally and peripherally
with slavery and was essentially open-ended on the subject. Nevertheless,
because it substantially increased the power of the national government, the
Constitution had greater proslavery potential and greater antislavery poten-
tial than the Articles of Confederation. Its meaning with respect to slavery
would depend heavily upon how it was implemented.
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On Thursday, April 13, 1848, the schooner Pearl sailed up
the Potomac River to the Seventh Street wharf in Washington, carrying a
load of wood to camouflage the real purpose for which it had come. Aboard
was Daniel Drayton, a middle-aged veteran of the coasting trade, who had
hired the vessel and its captain, Edward Sayres. It was a year of revolutions
throughout much of Europe, and the two men found the city preparing to
celebrate the recent overthrow of Louis Philippe’s regime in France. A
torchlight procession that evening was preceded by some extravagant ora-
tory in one of the public squares. Speaking to an audience that probably
included some members of the black population, Senator Henry S. Foote of
Mississippi rejoiced that “the age of tyrants and of slavery” was drawing
to a close and would soon be followed by the “universal emancipation of
man from the fetters of civic oppression.” Two nights later, with the wood
having been sold, Drayton and Sayres were busy loading a different kind
of cargo. They set sail at dawn, passed slowly down the river to Chesapeake
Bay, and turned northward. But a stiff adverse wind forced them to anchor
in a cove and wait for a change. By then it was Sunday night. Meanwhile,
back in Washington and nearby Georgetown, about forty households had
awakened that morning to find one or more of their slaves missing.1

This mass escape of seventy-six slaves gave rise to much excitement
and a mood of vigilantism in the capital city.2 The first hasty searches
proved futile. But then a Negro drayman, vexed at not having been paid
for a trip to the waterfront, revealed that all the fugitives had been carried
away by the Pearl. Soon more than thirty armed men were embarked on a
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steamboat in eager pursuit. Finding the Pearl still at anchor near the mouth of
the Potomac, they captured everyone aboard and returned triumphantly to
Washington with their prisoners. A gathering mob greeted their arrival and
accompanied the march from the wharf to the city jail, shouting curses and
threats of summary punishment. Drayton and Sayres were nevertheless
safely committed to the custody of the federal marshal, and bail was set at the
excessive figure of $1,000 for each slave carried away.3

The cruise of the Pearl, although apparently arranged at the instance of a
free black on behalf of his family, had all the earmarks of an abolitionist plot.
The outburst of public anger in Washington was therefore directed not only
against the “slave stealers” themselves but also against abolitionists in gen-
eral and the local antislavery newspaper in particular. On two successive
nights, unruly crowds gathered outside the offices of the National Era,
throwing rocks at the windows and demanding that the proprietor, Gamaliel
Bailey, close down his enterprise or move it to some other community. One of
the leading agitators declared that the paper was “a nuisance which ought to
have been reported as such by the grand jury, and expelled as such by the cor-
poration.” But Bailey, denying any complicity in the Pearl affair, cited his
rights under the First Amendment and refused to be intimidated. President
James K. Polk issued a directive forbidding government clerks to participate in
the street demonstrations. The two branches of the city council met in joint
session and took action to prevent further disorder. Voices of reason and
authority eventually prevailed, and the mob spirit died away without having
produced any serious violence.4

The Drayton affair had immediate repercussions on Capitol Hill, where
Congress was already embroiled in a bitter dispute over the status of slavery
in the newly acquired provinces of New Mexico, California, and Oregon. For
three days the House of Representatives debated a resolution calling for the
appointment of a committee to investigate the “lawless mob” that had been
disturbing the city. Southerners were especially outraged that Joshua R. Gid-
dings, the vehement antislavery congressman from Ohio, had visited the jail
to show his sympathy for the prisoners. Accused of complicity in Drayton’s
venture, Giddings dissociated himself from the affair but asserted boldly that
slaves had a right to free themselves by any means available to them. By such
incendiary talk, said William T. Haskell of Tennessee, Giddings and other rad-
icals in Congress were deliberately stirring up slave resistence in Washington,
thereby committing felonies for which “they ought to swing as high as
Haman.” Abraham Venable of North Carolina, with his emotions scarcely
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under control, launched a sweeping attack upon Giddings and the entire anti-
slavery movement. He denied that slavery was a moral or social evil but at
the same time blamed Yankee slave traders for introducing the institution
into the South. Professing his love for the Union, he nevertheless welcomed
its dissolution with “pleasure and joy” if southerners were “continually to be
taunted by fanatics and hypocrites—if their wives and little ones were to be
assassinated and destroyed by intermeddling men with hearts black as hell.”
One speaker, Thomas H. Bayly of Virginia, undertook to demonstrate at
length that American abolitionism was part of a British plot aimed at crip-
pling the prosperity of the United States. Antislavery agitators like Giddings
were therefore instruments of a foreign government, and more than that,
they were advocates of servile rebellion who invited “the cutting of the throat
of every white man, woman, and child” in the South. The inevitable result of
their murderous designs, Bayly warned, would be bloody civil war and the
total destruction of the Negro race in America.5

In the Senate, John P. Hale of New Hampshire set off a day of acrimo-
nious oratory when he proposed that local governments within the District of
Columbia be made liable for property damage caused by “any riotous or
tumultuous assemblage of people.” Hale’s assertion that the bill resembled
laws already operative in many states, including nearby Maryland, did not
soften the fury of southern reaction. John C. Calhoun said that the measure
was designed to repress “the just indignation” of the people and prevent them
from “wreaking their vengeance” upon slave stealers like Drayton. He called
instead for legislation “containing the highest penalties known to the law
against pirates who are guilty of acts like these.” At one point in a heated
exchange, he exclaimed, “I would just as soon argue with a maniac from bed-
lam, as with the Senator from New Hampshire, on this subject.” Similarly
enraged, Henry Foote charged that Hale’s proposal amounted to a bill for the
protection of theft and that, as such, it was part of a plot to abolish slavery in
the District of Columbia by making slave property unsafe there. Foote invited
Hale to visit Mississippi, where, with Foote’s own help if need be, he would
soon “grace one of the tallest trees of the forest, with a rope around his neck.”
Under such fierce attack, Hale received little help or sympathy, even from his
northern colleagues. In the Senate of 1848, he stood alone as an antislavery
radical.6

Meanwhile, irate owners were claiming their runaway servants at the
city jail and, in most instances, selling them promptly to dealers in the New
Orleans slave market.7 Giddings described the scene at the railroad station

51 O slavery in the national capital



one day when some fifty of the Negroes were sent away “to drag out a
miserable existence in the rice fields and cotton fields” of the Deep South.
There were “wives bidding adieu to their husbands; mothers in an agony of
despair . . . , little boys and girls weeping amid the general distress, scarcely
knowing the cause of their grief.” Responsibility for the shameful spectacle
rested primarily with Congress, Giddings declared. “History will record the
fact . . . that we, the members of this House, at this age of light and knowl-
edge, and of civil liberty, maintain and keep in force a law for selling fathers
and children, mothers and tender babes.”8

Drayton and Sayres were brought to trial in July 1848. Conducting the
prosecution was the federal district attorney, Philip Barton Key, whose father
had written “The Star-Spangled Banner” and whose uncle, Roger B. Taney,
presided over the United States Supreme Court. Acting as counsel for Dray-
ton were the antislavery lawyer and writer, Richard Hildreth, and the noted
Massachusetts educator, Horace Mann, who had recently been elected to fill
the congressional seat made vacant by the death of John Quincy Adams. From
the grand jury, Key had obtained 115 indictments against each man—41 on
the charge of stealing slaves (one indictment for each owner) and 74 on the
lesser charge of transporting runaway slaves (one indictment for each slave).9

Tried first on one of the larceny charges, Drayton was found guilty and sen-
tenced to twenty years in prison. But another jury refused to convict Sayres
on the same charge, and Drayton’s conviction was set aside by the circuit
court. In the end, Key agreed to drop all the larceny charges if the two men
would consent to sentencing for transportation of runaways. The punish-
ments meted out to Drayton and Sayres were fines of $140 and $100,
respectively, for each of the seventy-four slaves. With court costs added, the
total for both men came to about $20,000.10 Unable to raise that much
money, Drayton and Sayres remained in the Washington jail for more than
four years. They were finally pardoned in 1852 by President Millard Fillmore
after consultation with his attorney general, but not until his failure to win
renomination had freed him from the pressures of sectional politics.11

The affair of Drayton and Sayres showed once again that slavery in the
national capital was an issue dangerously charged with emotion, partly
because of the symbolic importance attached to it. For abolitionists, the pres-
ence of slavery in “the very household” of the Republic placed a stamp of
infamy upon the entire country. “This District is the common property of the
nation,” Horace Mann told his fellow congressmen in 1849. “While slaves
exist in it, therefore, it can be charged upon the North that they uphold slav-
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ery.”12 To southerners, on the other hand, any successful attack upon slavery
in Washington would be an “entering wedge” for attacks on slavery through-
out the South. It was, said Calhoun, the equivalent of “firing a train to blow
up a magazine.”13

As the Drayton affair progressed, it engaged the official attention of sen-
ators, representatives, presidents, cabinet members, the district attorney,
grand and petty juries, trial and appellate judges, aldermen, councilmen, mar-
shals, jailers, and policemen—all of whom held their positions and performed
their duties by authority of the United States government. Thus it drama-
tized the completeness of federal involvement with slavery in the District of
Columbia. It also revealed the extent to which the District had been made
secure as a southern province, even though slaves and slaveholders together
constituted but a small fraction of the total population.14 Abolitionists looked
upon this predominance of the slaveholding interest in Washington as one of
the most egregious achievements of a conspiracy that dated back almost to
the birth of the Republic. They were not totally wrong in their perception of
a coherent, purposeful slave power, but the entrenchment of slavery in the
national capital seems to have resulted less from deliberate planning than
from chronic indifference, a few unthinking decisions, and the tacit assump-
tion of prescriptive rights.

Location of the national capital became a significant public issue at the close
of the Revolution. The Continental Congress had met in Philadelphia
throughout the war, except when the military situation prevented it. In the
summer of 1783, after being threatened by a mutiny of Pennsylvania troops,
Congress moved to Princeton and intensified its efforts to fix upon a perma-
nent seat of government or “residency.” The states from New York to
Virginia contested vigorously for a prize expected to confer both economic
advantage and political prestige. Sectional feeling was so intense that Con-
gress adopted a proposal to have two capitals. Then, shortly before Christmas
in 1784, members voted to locate the seat of government near the falls of the
Delaware River on either the New Jersey or the Pennsylvania side. An effort
by the Virginia delegation to substitute Georgetown on the Potomac received
no support from any other state. But the decision of 1784 was rendered inop-
erative in 1785, primarily as a result of southern opposition. For another five
years the residency question remained unresolved, while Congress, after hav-
ing moved from Princeton to Annapolis and then to Trenton, made New York
City its temporary home.15
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At Philadelphia in 1787, the framers of the Constitution provided for a
permanent national capital and did so virtually without controversy by avoid-
ing the question of location. Article I authorized Congress “to exercise
exclusive legislation in all cases whatsoever, over such district (not exceeding
ten miles square) as may, by cession of particular states, and the acceptance of
Congress, become the seat of the government of the United States.” The task
thus assigned did not receive official attention until late in the first session of
the first Congress under the Constitution, but for many weeks earlier, the
subject had inspired much discussion and intrigue.

Essentially, the contest was between a loose majority that preferred to
have the seat of government in Pennsylvania and a purposeful minority of
Virginians and their southern allies who still hoped to place it on the
Potomac. James Madison and other Virginia leaders employed the tactic of
delaying a final decision until the circumstances became more promising for
their cause. Although the Pennsylvanians seemed to have the upper hand,
they wasted much of their advantage in erratic political strategy and in dis-
agreement over precisely where the capital ought to be located within their
state. First they formed an alliance with the New England and New York del-
egations favoring some Pennsylvania location other than Philadelphia. When
that arrangement fell apart, they reached an understanding with the south-
erners whereby the capital would be moved temporarily back to Philadelphia
and then to the banks of the Potomac. The Pennsylvanians apparently
counted on blocking the latter move when the time for it arrived, thus keep-
ing the capital permanently in Philadelphia. But that was a dangerous game
to play, and having second thoughts about it, they proceeded to renew their
alliance with the northerners, leaving the Virginians deflated and furious.16

In the House of Representatives on September 3, 1789, Benjamin Good-
hue of Massachusetts offered a resolution declaring that “the permanent seat
of the General Government ought to be in some convenient place on the east
bank of the river Susquehannah, in the State of Pennsylvania.” The Susque-
hannah, according to one Pennsylvanian, was proposed as “the middle ground
between the two extremes” of the Delaware and Potomac rivers.17 But the
Virginia leaders were not interested in such a compromise. They made
speeches in praise of the Potomac and maneuvered frantically to postpone
final action. Richard Bland Lee declared that any choice other than the
Potomac would sacrifice southern interests and shake southern faith in the
new government. An angry Madison added that if the day’s proceedings
could have been foreseen in 1787, Virginia might not have ratified the Con-
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stitution. In response, Theodore Sedgwick of Massachusetts exclaimed, “Will
it be contended that the majority shall not govern?” And Jeremiah
Wadsworth of Connecticut said he feared that if the Virginians had their way,
“the whole of New England would consider the Union as destroyed.”18

On September 4, both Lee and Madison tried in vain to substitute the
Potomac for the Susquehannah in Goodhue’s resolution. When Lee renewed
the effort three days later, his motion was defeated, 29 to 21, with every affir-
mative vote coming from the South and every northerner opposing it.19 The
House then approved the Goodhue resolution and on a later day easily passed
a bill incorporating its provisions.20 Although the Pennsylvania delegation
unanimously supported the measure, some of its members actually preferred
a site on the Delaware and hoped that a change to that effect would be made
in the Senate. The two Pennsylvania senators were bitterly at odds on the
subject. William Maclay, who has been called the first Jeffersonian democrat,
lived in Harrisburg on the Susquehannah and heartily favored the bill
enacted by the House. Robert Morris, the Philadelphia banker renowned as
the “financier of the Revolution,” had promised to vote for the Susquehannah
but was in fact determined that the capital should be located on the
Delaware.21

When the bill came up for action in the Senate on September 24, there was
a motion to delete the phrase “in the State of Pennsylvania.” That would have
opened up the possibility of locating the capital south of the Pennsylvania-
Maryland line at or near the mouth of the Susquehannah. The amendment
failed, however, in another interesting display of sectional consciousness.
Except for a division of the Delaware senators, every southern vote was a
“yea” and every northern vote a “nay.”22

At this point, Morris offered an amendment simply striking out the
Susquehannah designation without naming a substitute. He hoped thereby to
unite the diverse anti-Susquehannah elements, but the Senate at first rejected
his strategem. Morris promptly called for another vote on the grounds that
his proposal had not been understood. Maclay protested that parliamentary
procedure did not permit a motion for reconsideration by a person who had
voted with the minority, but the presiding officer, Vice President John Adams,
ruled against his objection. Morris also threw in a promise that the state of
Pennsylvania would contribute $100,000 to the cost of locating the capital at
Germantown. Maclay challenged his authority to make such a pledge. Morris
replied that if necessary he would contribute the money himself. When the
roll was called the Senate reversed itself and accepted the Morris amendment.
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Then, after an effort in behalf of the Potomac had been defeated, Morris pro-
posed a site near Philadelphia, including the community of Germantown. The
Senate divided 9 to 9 on his motion, whereupon Vice President Adams broke
the tie with a vote for Germantown.23 Thus the Susquehannah had been dis-
carded in favor of the Delaware, but Maclay gloomily prophesied that
Morris’s “perfidy” would redound to the advantage of the Potomac.24

The amended bill returned to the House three days before the scheduled
adjournment of Congress. Southerners argued vehemently that this was vir-
tually a new measure, requiring more time for study, but a motion to
postpone it was defeated, 29 to 25. Two days later, as the members of the
House prepared for their final vote, it seemed almost certain that the capital of
the United States would be located permanently on the outskirts of Philadel-
phia. Madison had not yet given up, however. At the last moment, he
proposed to add a declaration that the laws of Pennsylvania would remain in
force on the chosen site until Congress provided otherwise. The obvious pur-
pose of this innocuous but unnecessary amendment was to toss the bill back
into the Senate. The House majority fell into the trap and accepted the Madi-
son proviso before approving the Senate amendment by a vote of 31 to 24.
Still, only senatorial concurrence in the minor change was needed to settle
the issue in favor of Germantown. But the Senate, with its two New York
members deserting the northern coalition, chose instead to postpone further
action until the next session.25 Thus, even though both houses had voted to
locate the capital at Germantown, the issue remained unresolved, and that
was a Fabian victory for the South.

Congress reconvened in January 1790, and it soon became clear that the
situation had changed. Both houses approved a committee recommendation
that they begin anew on all business left unfinished at the close of the pre-
ceding session. That wiped out the Germantown bill and made location of the
capital a wide-open question once more.26 Although Madison found little
reason to be hopeful about it, the advantage was actually shifting toward the
Potomac.27 For one thing, North Carolina’s ratification of the Constitution in
November meant the addition of two southerners to the Senate and five to
the House of Representatives.28 Also, George Washington’s strong preference
for the Potomac location, generally understood though never publicly
expressed, was no doubt having some effect. And Jefferson, a champion of the
Potomac site since 1783, had arrived home from France to take up his post as
Secretary of State.29 Furthermore, by February, some Pennsylvania congress-
men were coming to think that their best hope lay in a renewal of the bargain
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with the South whereby the capital would be moved temporarily to Philadel-
phia and then permanently to the Potomac at a later date.30

Again Congress waited until late in the session to take up the subject, but
behind the scenes there was continual caucusing and bargaining and shifting
of affiliation. Madison at one point likened the whole business to a “labyrinth
for which there is no clue.”31 As an added complication, the residency ques-
tion came to be linked in some degree with another major political
controversy. Congress at this time was engaged in a bitter struggle over
Alexander Hamilton’s proposal for federal assumption of state debts, to which
most southern states were strongly opposed. According to an account written
later by Jefferson, he and Madison met with Hamilton and worked out an
agreement whereby the assumption bill would receive the few additional
southern votes needed for its passage, and the permanent seat of government
would be located on the Potomac.32 This was the famous “Compromise of
1790” that supposedly resolved the two problems threatening the safety of
the Republic, but it seems to be largely a one-sided explanation. That is,
enactment of the residency bill in early July probably did win some votes for
assumption two weeks later, but a reverse influence is much harder to trace.
From the evidence, it seems unlikely that the mere prospect of a little south-
ern help on assumption significantly influenced the voting on the capital.33

What happened, essentially, in the residency struggle of 1790 was that
the contest between New York and Philadelphia for temporary possession of
the capital became the primary matter at issue, with both sides competing for
southern support by endorsing permanent location on the Potomac. The Sen-
ate acted first, and its decision on June 28 in favor of the Potomac site was not
even close, being 16 to 9. But the vote to make Philadelphia the capital for ten
years was 14 to 12, and the entire bill passed by the same narrow margin on
July 1. Eight days later the House gave its approval, 32 to 29.34 And so it hap-
pened that the southern minority in Congress, by acting more consistently as
a unit, won out over the North, which was divided during the first session by
rivalry between the Susquehannah and the Delaware, and during the second
session by the fierce competition between Philadelphia and New York for a
prize that in retrospect seems insignificant. Earlier, Madison had aptly
declared that the Potomac victory, if achieved, would be “the effect of a coin-
cidence of causes as fortuitous as it [was] propitious.”35

Of course Pennsylvanians continued to hope that the capital, once estab-
lished in Philadelphia, could be kept there indefinitely, and many southerners
were afraid that such might be the case. It appears that some of the opposition
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to creation of the Bank of the United States in 1791 reflected the fear that
having such a powerful institution in Philadelphia would make it all the more
difficult to move the capital to the Potomac in 1800.36 But the energy and dis-
patch with which Washington carried out the provisions of the residency act
gradually dispelled such apprehensions. Empowered by Congress to deter-
mine the exact site of the federal district along a seventy-mile stretch of the
Potomac, he set himself speedily to the task, and, with Jefferson’s help, was
ready to announce his decision when Congress reassembled in January 1791.
The location selected was farther downstream than most people had expected.
Indeed, it extended beyond the designated limit to include Alexandria, and
Washington had to ask Congress for supplementary legislation approving
the change.37 The laying out of the federal city and construction of public
buildings began soon thereafter, and by the time of Washington’s death in
December 1799, it had become almost certain that the removal of govern-
ment offices from Philadelphia to the new capital would take place on
schedule the following year.38

Although sectional rivalry and distrust pervaded the long controversy
over the national capital, the subject of slavery seems to have entered the dis-
cussion on only one occasion. A South Carolina congressman declared that
Pennsylvania was the last state in which he would consent to have the seat of
government located because a Quaker state was “a bad neighborhood for the
South Carolinians.”39 Otherwise, no one openly supported or opposed a Penn-
sylvania site because slavery had been abolished in that state, and no one ex-
pressly welcomed or criticized the final outcome as a slaveholders’ victory. Of
course the Mason-Dixon line had not acquired its full significance in 1790. The
census of that year reported about 4,000 slaves in Pennsylvania, where a pro-
gram of gradual abolition was under way, and more than 30,000 in neighbor-
ing New Jersey and New York, where abolition was still unachieved. At the
same time, there were grounds for hope that Virginia and Maryland would
move steadily toward emancipation. Thus the distinction between slave states
and free states was as yet neither clearly drawn nor permanently fixed.

To be sure, undercurrents of feeling about slavery probably had some
effect on the struggle, particularly at those times when the pattern of voting
became predominantly sectional. The image of the South was a slaveholding
image in both northern and southern eyes. One may reasonably suspect, for
instance, that there were some thoughts about slavery on the occasion when
virtually every southern member of the House voted for expanding the
Susquehannah bill to include Maryland, and every northerner voted against
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it. There, the issue seemed to be little else than whether selection of the capi-
tal site should be restricted to free territory.

No doubt every southern congressman realized that location of the capi-
tal in Pennsylvania might be of some inconvenience for slaveholding officials.
Washington began to find it so soon after he made the move from New York
to Philadelphia in the fall of 1790. Pennsylvania law permitted temporary
residents to keep slaves with them in the state, but for no more than six
months at a time. The president consequently found it advisable to shuttle his
black servants back and forth between Philadelphia and Mount Vernon, in
order to prevent them from claiming freedom. “I wish to have it accom-
plished,” he wrote, “under pretext that may deceive both them and the
Public.”40 Senator Pierce Butler of South Carolina, with less prudence, kept
one of his slaves with him in Philadelphia for a number of years, and the man
was eventually freed by the federal circuit court.41

A controversy precipitated in 1790 by several antislavery petitions of
Quaker origin had negatively affected southern attitudes toward Philadelphia
as the temporary capital. The raising of the issue, which Washington labeled
“very mal-apropos,”42 provoked more than a little southern anger at the
Quakers and Pennsylvania—anger that undoubtedly spilled over into the
struggle concerning the temporary capital’s location. Maclay noted in his jour-
nal that the senators from South Carolina had “a most settled antipathy to
Pennsylvania, owing to the doctrines patronized in that State on the subject of
slavery.”43 It is not at all surprising that the states of the lower South, which
were most vehement in the defense of slavery, should have aligned themselves
with New York against Philadelphia in the contest for the temporary capital.44

Whatever the amount of southern concern about slavery in relation to
the national capital, it was dispelled by the decision in favor of a site on the
Potomac. Surprisingly, there were no expressions of northern uneasiness at
the prospect of situating the capital between two slaveholding states. It is
possible that some lawmakers from New England repressed any such uneasi-
ness in order not to endanger passage of Hamilton’s funding program, but
that would not account for the indifference of later years. The Constitution
endowed Congress with the power “to exercise exclusive legislation in all
cases whatsoever, over such district . . . as may, by cession of particular States,
. . . become the seat of the Government.” Those emphatic words would cer-
tainly seem to have included the power either to establish or to prohibit
slavery. Without giving the matter much thought, Congress proceeded to
establish it by default.
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The hundred square miles forming the District of Columbia were ceded
by Maryland and Virginia with no conditions respecting slavery. Southerners
later insisted that slavery in the District was protected by a tacit understand-
ing without which the two states would not have given up their land, but the
argument had no foundation in historical evidence. Congress accepted the
donations in 1790 with the provision that the area should remain under state
jurisdiction until the actual transfer of federal offices to the District.45 That
arrangement proved to be an entering wedge. During the next ten years,
while Washington, D.C., was taking shape as a physical entity, federal officials
gave little thought to the political and legal structure of the city. Then, in
1801, with the transfer at last completed, Congress provided a system of gov-
ernment for the District, but took the easy way out with respect to its laws by
directing that those of Maryland and Virginia should continue in force. Thus,
casually and silently, slavery was legitimized in the national capital. The
statute doing so bore the signature of John Adams, the only nonslaveholding
president in the early decades of the Republic.46

in 1800, the District of Columbia contained about 14,000 people, of whom
more than 11,000 lived in the three towns of Alexandria, Georgetown, and
Washington. Slaves constituted 23 percent of the District’s population. That
percentage would decline in each decennial census thereafter, sinking to 15
percent by 1830 and 4 percent by 1860. A majority of the slaves in the District
and most of those in Washington were household servants. Washington in
1800 had a total population of 3,210 that included 623 slaves, many of whom
were undoubtedly the property of public officials.47 Thus, when Congress
took over control of the District in 1801, the institution of slavery was firmly
established but at the same time relatively unobtrusive and inoffensive in its
urban mode. Furthermore, the fact that leading public figures like Washing-
ton and Jefferson were slave owners lent moral prestige to the institution and
discouraged criticism of it.

Congress, in facing up to its duty with respect to the District of Colum-
bia, was primarily worried, not about slavery, but about how congressional
rule could be made compatible with the principle of self-government. That
proved to be an impossible task. The framers of the Constitution, it soon
became clear, had mandated an anomaly that simply did not fit into the design
of a federal republic. Most disturbing was the fact that transfer of the District
from state to national jurisdiction would deprive the inhabitants of suffrage
(except for local elections) and thus install “taxation without representation”
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at the very center of national affairs. In addition, the transfer would presum-
ably burden Congress with many petty details of local government. The most
drastic solution to the problem was the argument of some Jeffersonians that
Congress should interpret its constitutional authority as discretionary, rather
than imperative, and then make the deliberate choice to leave jurisdiction
permanently in the hands of the two states.48 Such abdication of power did
not receive much support in either house. Yet, even though a large majority
of members favored national jurisdiction, they could not produce a satisfac-
tory plan for carrying their purpose into effect. The proposal advanced most
often without success would have mediated between the claims of federal
authority and local rights by providing some kind of territorial government
for the District.49 What emerged instead from a series of acts passed in 1801
and 1802 was a jerry-built structure of troublesome complexity.

The legislation did terminate state jurisdiction in the District of Colum-
bia, but it retained the accumulated law of two states instead of providing a
single code of laws for the District. This division of the District according to its
Maryland and Virginia origins continued until the retrocession of the Virginia
portion in 1846. The division was further formalized by the creation of Wash-
ington and Alexandria counties on opposite sides of the Potomac. Congress
alone legislated for the District as a whole, and in time both houses created
standing committees to deal with District affairs. A certain amount of respon-
sibility devolved to the president, most notably in the appointment of District
officers. The early legislation established a comprehensive judicial system,
with local magistrates and a circuit court for the entire District. It also pro-
vided for a United States marshal and a United States attorney as chief law en-
forcement officers of the District. In the two counties, the various magistrates
(all appointed officials) acted collectively as boards of commissioners. After the
incorporation of Washington in 1802, there were three city governments in
the District, with authority extending over four-fifths of its population. Wash-
ington’s bicameral city council was elective like the councils of Alexandria and
Georgetown, but its mayor was until 1812 a presidental appointee who in turn
appointed all other officers of the corporation. Not until 1820 did the may-
oralty become an office filled by direct popular election.50

The law of the District of Columbia during the early decades of the nine-
teenth century therefore comprised the statutes and common law of Virginia
and Maryland operative in 1801, as revised and supplemented by later acts of
Congress, together with the ordinances of five local governing bodies. Since
Congress lagged behind Virginia and Maryland in modifying old law to fit
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new circumstances, the District became in some ways a legal backwater. This
was especially the case with the law of slavery. Still nominally in effect at the
beginning of the Civil War, for instance, were certain colonial statutes impos-
ing cruel punishments that had been generally abandoned in the southern
states. Thus, according to one Maryland law of 1729, a slave convicted of
murder or arson might be sentenced “to have the right hand cut off, to be
hanged in the usual manner, the head severed from the body, the body
divided into four quarters, the head and quarters set up in the most public
places of the country where such act was committed.”51 To be sure, no such
penalty was ever exacted in the District of Columbia. Obsolete but unre-
pealed laws of this kind served primarily as lurid illustrations in abolitionist
propaganda, but they were also reminders of persistent congressional failure
to provide the District with a modernized legal code purged of such barbaric
penalties.

There were several major efforts at comprehensive legal reform before
the Civil War, all of them unsuccessful. In 1816, Congress authorized prepa-
ration of a civil and criminal code for the District, but it failed to take any
action when the work was completed.52 In 1830, the House committee on the
District of Columbia called for a complete revision of the District’s laws,
declaring that many penalties for crime belonged to “the barbarous ages” and
that some parts of the District’s black code were “revolting to humanity.”53

Congress responded to a limited degree in 1831 with legislation making
imprisonment and/or a fine the punishment for most crimes. Thus whipping,
mutilation, and other such penalties were abolished, but not for all offenders.
In a spirited debate on the bill, it was argued that persons already unfree
would have little fear of the penitentiary and that imprisonment of a slave
punished the master more than the slave. Consequently, the law as finally
passed applied only to free persons, leaving the physical punishments of the
old slave code still formally in effect.54 What this meant in practice was that
whipping continued to be the common punishment of slaves for lesser
offenses, such as damaging federal property, setting off firecrackers, shooting
deer out of season, causing false alarms of fire, mistreating horses, and (in
Georgetown) flying kites.55 During the 1850s, Congress again authorized an
attempt at systematic legal reform. The resulting general code included a
more humane law of slavery, but when submitted to the voters of the District,
as required by Congress, it was rejected by a wide margin.56

Of course the letter of the law may be considerably modified in the
process of enforcement, and such appears to have been the case with the law
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of slavery in the national capital and its federal environs. The amelioration
that Congress failed to provide was partly achieved in the courts, and espe-
cially in the decisions of the United States Circuit Court for the District of
Columbia, over which William Cranch presided from 1805 until his death in
1855. For instance, the court interpreted the law in such a way as to limit the
flow of slaves into the District; it placed restrictions on the sale of slaves for
shipment to the lower South, and it tended to be indulgent toward petitioners
in suits for freedom.57 In criminal trials, punishment was generally more
lenient than the letter of the law suggests. The horror stories of the aboli-
tionists notwithstanding, only one slave was ever executed in the District.58

Yet, because the administration of justice is what converts the general
principles of the law into concrete and personal effects, it was in the court-
rooms and jails of the District that the United States government became
most intimately involved with slavery. There federal authority enforced the
right to own slaves, the right to buy and sell slaves, the right to bequeath and
inherit slaves, and the right to recover fugitive slaves. There slaveholders
were occasionally punished for mistreatment of their human property, and
slaves were frequently punished for a variety of offenses. There, by the
authority of the United States, a slave was sometimes set free. Only a reading
of the individual cases can give one some real sense of this federal involve-
ment with the peculiar institution.

In 1803, for example, a slave woman found guilty of stealing goods was
ordered to receive twenty lashes and pay a fine of one cent.59 In 1806, a
black man was held to be legally white for the purpose of testifying in court
because he had for many years acted as a person free under Maryland law
by reason of having been born to a white woman.60 In 1807, a slave was
convicted of robbing a man of his watch. The circuit court for the District of
Columbia sentenced him “to be burnt in the hand and whipped with one
hundred stripes,” an unusually severe penalty that might have been even
worse if the charge had not been changed from highway robbery to plain
robbery.61 In 1823, an owner accused of beating and slashing his own slave
was found not guilty by the jury, but with the added recommendation that
“the court should express their strong disapprobation of similar conduct.”62

In 1834, a slave brought into the District was awarded his freedom on the
technicality that his sex had not been designated on the list of imports.63

That same year, an owner charged with beating his slave and “exposing
him, so beaten, to public view” was convicted and fined a hundred dollars.64

In 1835, Henry Frye, a slave convicted of manslaughter was sentenced only
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to branding and twenty-five stripes because he had acted more or less in
self-defense.65 In 1836, a white man was sentenced to one year in prison for
attempting to sell a free mulatto boy into slavery.66 Also in 1836, a slave
was tried for the attempted murder of his mistress with an axe, pleading
that he had been drunk at the time. Convicted and sentenced to be hanged,
he was “reprieved from time to time and finally pardoned at the instance of
his mistress.”67 In 1856, the Court instructed the jury that assault and bat-
tery on a slave was not indictable unless it was done “in a cruel or inhuman
manner in such a place . . . as to be an annoyance or nuisance to the citizens,
whose pleasure or business carry them near the scene of the infliction.” The
jury convicted the defendant, and the verdict was affirmed by the circuit
court.68

The criminal law of slavery as actually enforced in the District was cer-
tainly mild in comparison with the formal law on the books to which
abolitionists so often pointed with outrage. Slaves in Washington seem to
have had considerable freedom. Often working on hire for persons other than
their owners, they tended to be more or less indistinguishable from free
blacks working for wages. Stated another way, free blacks were often treated
the same as slaves. In legislating for the District of Columbia, Congress habit-
ually treated free blacks as non-citizens, not only excluding them from
suffrage and officeholding but often lumping them together with slaves. As in
all slaveholding jurisdictions, the slave code merged into a black code. There
were some laws that applied to all African Americans and mulattoes, whether
enslaved or free, and many others that were aimed specifically at the control
of free blacks. For example, Congress passed a law in 1820 empowering the
city of Washington “to restrain and prohibit the nightly and other disorderly
meetings of slaves, free negroes and mulattoes,” and also “to prescribe the
terms and conditions upon which free negroes and mulattoes may reside in
the city.”69 Under this authority, a city ordinance of 1829 provided that “per-
sons of color frequenting the Capitol square, without necessary business, and
refusing to depart,” should be fined as much as twenty dollars or be “confined
to labor” for as many as thirty days.70 Free blacks could not go at large after
10 p.m. without a pass; their rights of assembly were restricted; they were for-
bidden to engage in the sale of liquor; and they could not testify in cases
involving white persons.71 Furthermore, under a Maryland law of 1796, a
“free negro or mulatto . . . found living idle, without any visible means of
maintenance” could end up sold into servitude for a period not exceeding six
months.72
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For a free black in Washington, the most fearful danger was that of being
claimed as a runaway slave. There, as in the slaveholding states generally,
blacks were assumed to be slaves unless they could prove otherwise, such as
by producing a certificate of freedom. Congress in 1801 applied the federal
fugitive-slave law of 1793 to the District of Columbia, but in addition, laws
inherited from Virginia and Maryland provided for the jailing of any person
suspected of being a fugitive. If the prisoner, after due advertisement, went
unclaimed as property and yet could not prove himself to be free, he might be
sold into servitude by the federal marshal to pay for the costs of his incarcer-
ation. The abolitionist William Jay questioned whether even Turkish
despotism was “disgraced by any enactment of equal atrocity.”73 Efforts to
change the law were unsuccessful, southerners insisting that such a change
would turn the District into a haven for runaways.74

At any time, the Washington jail was likely to contain a number of black
persons suspected of being fugitives, but often more numerous were slaves
placed there by their owners, sometimes for disciplinary reasons, sometimes
as part of the process of selling them. “From the settlement . . . of Maryland
to this day,” declared the federal marshal in 1829, “it has been the custom and
the law for masters to have the right to commit their slaves for safekeeping to
the public gaols.”75 The custom was still being honored as late as the year
1862 by Lincoln’s appointee, Marshal Ward H. Lamon, to the intense displea-
sure of many Republicans.76 Also, the marshal sometimes had the official task
of seizing and selling a slave to satisfy an adjudicated claim of the United
States. The Washington Union of July 3, 1847, for example, carried an adver-
tisement announcing the forthcoming sale to the highest bidder of “one
negro woman, named Elizabeth, about the age of sixty years; and one negro
girl, named Caroline, about the age of twenty years.”77 Upon such occasions,
the federal government became, temporarily, a veritable slave owner and
slave dealer.

Congress, in most of its slavery-related legislation for the District of
Columbia, seems to have been concerned primarily with accommodating
slaveholders. Thus, it extended the operation of the fugitive-slave law to the
District; it affirmed the right of owners to hire slaves within the District; it
legalized the transfer of slaves between the two counties; and it empowered
the cities of the District to take various actions for the protection and control
of the institution.78 The presence of slavery in the national capital and the
intimate involvement of the federal government with the slaveholding sys-
tem were dramatized from time to time by incidents such as the abortive
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cruise of the Pearl and two poignant illustrations of the agony that life as a
slave could entail: In 1815, a woman about to be taken away for sale in the
southern market aroused much public sympathy by throwing herself from
the third floor of a Washington building to the pavement below; and in 1837,
another woman facing the same prospect cut the throats of two of her chil-
dren and tried unsuccessfully to kill herself.79 Tragic personal histories of
this kind proved to be the best ammunition for the growing abolitionist
movement. Clearly, in the nineteenth century the government of the United
States became deeply enmeshed in supporting and protecting the institution
of slavery. All by itself, the history of Washington, D.C., proved that.

Not until four years after the casual action by which Congress legitimized
slavery in the District of Columbia did anyone try to revise or reverse it.
Early in 1805, an obscure representative from New Jersey named James Sloan
offered a resolution declaring that all District slaves born after July 4 of that
year should be free when they reached a certain age, which he left to be spec-
ified. The times were scarcely propitious, however, for any such tampering
with the institution of slavery in the Chesapeake region. Racial fears aroused
by the black revolution in Haiti had been reinforced nearer at hand by the
Gabriel conspiracy and a number of lesser slave disturbances in Virginia.
Also, the resumption of the Napoleonic wars in Europe posed a renewed
threat to the security of the United States and discouraged serious considera-
tion of domestic issues likely to be distractive and divisive. Under the
circumstances, it is perhaps less surprising that seventy-seven members of
the House voted to reject Sloan’s resolution than that thirty-one dared to
support it. Four-fifths of the latter were Republicans, although they received
no encouragement from the Jefferson administration. All but one of them
were from north of the Mason and Dixon line, and they constituted more
than half of all the northerners voting on the question.80 This early sectional
move against slavery in the District of Columbia, though utterly unsuccess-
ful, nevertheless proved to be a high-water mark. Not until after the outbreak
of the Civil War did another proposal for abolition in the District actually
come to a vote on the floor of Congress.

The slave population of the District doubled between 1800 and 1820,
remained almost stable for the next decade, and then began to decline. Slave-
trade activity within the District followed a similar curve, reaching its peak in
the mid-1830s, and for many residents and visitors, this was the most offen-
sive aspect of slavery in the national capital. As early as 1802, an Alexandria
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grand jury lodged a formal protest against “the practice of persons coming
from distant parts of the United States into this District, for the purpose of
purchasing slaves, where they exhibit to our view a scene of wretchedness
and human degradation, disgraceful to our characters as citizens of a free
government.”81 James Madison as president was brashly needled by his
young private secretary, Edward Coles, about the “gangs of Negroes, some in
irons, on their way to a southern market” and the likely effect of such sights
upon resident foreign diplomats.82 Later critics returned again and again to
the same theme, portraying slave coffles on Pennsylvania Avenue as shame-
ful symbols of oppression that soiled the image of the United States before
the rest of the world.

Actually, Washington was never a major slave market like Charleston or
New Orleans, but it did become an important depot in the interstate slave
trade. Residents of Washington County were legally free to sell their own
slaves locally or in other parts of the country, but only from Maryland could
they import slaves for themselves or for sale elsewhere. The law permitted
importation from other states only by owners coming to take up residence,
and such slaves could not be sold within three years of their arrival or they
became legally free. There were no legal barriers, however, to the temporary
housing of slaves in transit through the District, and what gave Washington
the appearance of a thriving slave market was primarily its convenience as a
station where slaves from the Chesapeake region were collected by traders for
shipment to states farther south.83

In 1816, as part of his charge to the grand jury, Judge James S. Morsell of
the District’s circuit court complained about the frequency with which man-
acled slaves were seen on the streets of Washington. At about the same time
Virginia’s unpredictable congressman, John Randolph, arose to denounce the
conversion of the District into “a depot for a systematic slave market—an
assemblage of prisons where the unfortunate beings, reluctant, no doubt, to
be torn from their connexions, and the affections of their lives, [are] incarcer-
ated and chained down, and thence driven in fetters like beasts, to be paid for
like cattle.” He proposed the appointment of a committee to investigate the
“inhuman and illegal traffic.” The House agreed, but nothing significant
resulted from the committee’s labors, and before long whatever stirring there
may have been about slavery in the District was swallowed up in the great
struggle over slavery in Missouri.84

The paramount constitutional question in the Missouri controversy of
1819–20 was whether or not Congress had the power to place antislavery
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restrictions on a state at the time of its entry into the Union. More than once
during the debate, a southerner denying that power drew a comparison with
congressional authority over slavery in the national capital. For instance, Sen-
ator Richard M. Johnson of Kentucky demanded sarcastically why there was
so much “heart-rending sympathy” for the slaves of Missouri and yet noth-
ing but “cold insensibility” toward the slaves of the District of Columbia,
where, he said, “emancipation rests with Congress alone.”85

The Missouri crisis frightened American political leaders and fortified a
general reluctance to touch the “delicate” subject of slavery. Furthermore,
when revelation of the Denmark Vesey conspiracy shocked South Carolina in
1822, many southerners persuaded themselves that Vesey and his confeder-
ates had been inspired in no small part by the antislavery rhetoric of the
Missouri debates.86 The uprising thus seemed to confirm them in the belief
that intersectional public discussion of slavery was inherently dangerous, and
some South Carolinians even took to arguing that Congress, since it had no
authority over the institution, had no constitutional right to discuss it. 87

Nevertheless, despite these resistant forces, a crusade against slavehold-
ing and slave trading in the District of Columbia got started during the
1820s. Its leading spirits at first were the Quaker journalist Benjamin Lundy
and a Federalist congressman, Charles Miner of Pennsylvania. When Lundy,
the most notable American abolitionist of the decade, moved from eastern
Tennessee to Baltimore in 1824 with his paper, The Genius of Universal
Emancipation, he had already begun issuing periodic demands that Con-
gress take steps to “eradicate” slavery in the District as speedily as “the
nature of things” would permit. The presence of the slave system in Wash-
ington contradicted American ideals and drew justifiable scorn from the
representatives of foreign powers, he declared. Even residents not participat-
ing in the system were becoming “contaminated by its deleterious and
heart-corrupting influence.”88

In 1826, Lundy’s newspaper singled out Miner and urged him to bring
the subject before Congress. Miner responded with a resolution looking
toward gradual abolition in the District, but the House quickly set it aside in
the face of southern displeasure.89 The next year, Maryland congressman
John Barney presented a memorial drafted by Lundy and signed by various
citizens of Baltimore. It called upon Congress to provide for the eventual
emancipation of all children thereafter born to slave parents in the District.
Three southerners spoke against Barney’s motion to print the document, each
giving a different reason. The grim-faced George McDuffie of South Car-
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olina, who suffered not only from dyspepsia but from a spinal wound
received in a duel, said that the attempt by residents of Maryland to interfere
in the affairs of the District was impertinent, insulting, and outrageous. “If
the People of the District of Columbia wish to abolish Slavery, and will pre-
sent a petition to this House to that effect,” he declaimed, “no man in this
House will be more ready than I will to grant to the People any measure
which they may deem necessary to free themselves from this deplorable
evil.” A member from Virginia protested that printing such a petition was not
customary and that its only effect so late in the session would be “to dissem-
inate a partial and intemperate view of the subject of slavery.” Then one of
Barney’s Maryland colleagues concluded the discussion by warning that the
ultimate purpose of the memorial went far beyond abolition in the District of
Columbia. It breathed, he said, “the spirit of general emancipation.” When it
came to a vote, the motion to print was defeated by a large majority. In this
brief but animated debate, early versions of two major southern arguments
against abolition in the national capital had been set forth. One, the assertion
that slavery in the District was a legitimate matter of concern only to the peo-
ple of the District, embodied the principle of popular sovereignty that would
later be associated with the territories. The other employed the concept of the
“entering wedge” by holding that any restriction on slavery in the District
would be the first step in an attack on slavery everywhere in the country.90

Early in 1828, as if to test McDuffie’s glib promise, Lundy and other
sponsors obtained more than a thousand signatures of District citizens on a
petition for gradual abolition and suppression of the slave trade in the Dis-
trict.91 Petitions and memorials to the same purpose were also coming to
Congress from other parts of the Union. The Pennsylvania House of Repre-
sentatives urged that slavery be abolished in the District, and this stimulus
from home undoubtedly encouraged Charles Miner to raise the issue again.92

On January 6, 1829, he moved a preamble and two resolutions instructing the
committee for the District of Columbia to investigate the local slave trade and
recommend appropriate legislation, and to “inquire into the expediency” of
providing for the gradual abolition of slavery within the District. Miner
expanded on his denunciatory preamble in a speech cataloguing the evils of
slavery and the slave trade in Washington. The principal southern reply came
from John C. Weems, a Maryland planter, who cast doubt on the accuracy of
Miner’s information, accused him of “improper meddling” in matters with
which he had no legitimate concern, and quoted the Bible extensively to
demonstrate that slavery was “justified by the Almighty.” At the close of his
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speech, Weems introduced another argument that was to become a standard
feature of southern resistance to abolition in the District. “Can anyone sup-
pose for one moment,” he demanded, “that either the State of Virginia or
Maryland would have consented to have ceded to the General Government
the ten miles square, if they had ever once supposed that Congress, here, in
the midst of their slave population, would ever have entertained such a dan-
gerous proposition for one moment?”93

By overwhelming majorities in each case, the House rejected Miner’s
controversial preamble, but adopted both of his resolutions. The division on
the resolutions was along sectional lines, with the North showing more soli-
darity than the South.94 Those southerners voting for the resolutions knew
that they posed no ultimate threat. The committee for the District of Colum-
bia was controlled by a Maryland-Virginia majority and included no
outspoken critic of slavery. Six of its seven members had voted on the south-
ern side in the D’Auterive controversy a year earlier.95 The report of the
committee, presented on January 29 by its chairman, Mark Alexander of
Virginia, was essentially proslavery in spirit and yet offered significant con-
cessions to antislavery feeling.

The report began by condemning the agitation against slavery in the
District as a threat to the peace and harmony of the Union. “By keeping this
subject constantly alive before the public,” it declared, “false hopes of liberty
are held out to the slave, exciting him to insubordination, and creating a
restlessness for emancipation, rendered incompatible with the existing state
of the country.” The report forthrightly defended the practice of transplant-
ing slaves southward to “a more genial and bountiful clime,” and it also
defended the use of public jails to accommodate the traffic. Then it went on to
argue that the movement for abolition could not be justified on either con-
stitutional or practical grounds. The power of Congress to legislate for the
District, though exclusive, was not unlimited and must conform to the gen-
eral principles of the Constitution. To abolish slavery in the District against
the will of its people would be a despotic and therefore an unconstitutional
act. Furthermore, abolition could not be constitutionally imposed without
just compensation, and yet Congress lacked authority to appropriate public
money for a local purpose that was not connected with the general legislation
of the Union. In any case, the report added, abolition was undesirable because
it would make the District a refuge for runaway negroes and manumitted
slaves, the “most vicious and degraded population that could exist in any
community.”96
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That particular kind of apprehension was already widespread in the Dis-
trict. On January 8, the Washington County grand jury, in response to the
Miner resolutions, declared that there should be no emancipation of slaves,
“however guarded or gradual,” unless it was connected with “a practicable
scheme for their removal.” In the view of the jurymen, who claimed to speak
for a large majority of local citizens, the central problem was not the presence
of slavery in the District and not even the offensibly visible slave trade
(which they condemned). It was rather the growing size of the free black
population, which had increased at more than twice the rate of the white
population during the 1820s. The jury wanted public policy to be directed
toward reducing the influx of blacks and ultimately replacing the District’s
black workforce with a white laboring class.97

The Alexander committee did respond to antislavery complaints and to
the recommendations of the grand jury by reporting a District bill of consid-
erable range and consequence. It prohibited the importation of slaves and the
immigration of free blacks, restricted the operation of slave depots, and for-
bade slave sales that broke up families. But with little more than a month of
the session remaining, the measure died quietly in the committee of the
whole. A year later, the same bill met a similar fate.98 Thus the official atti-
tude of Congress toward slavery in the national capital remained one of
abiding indifference occasionally interrupted by flickering attention. Yet var-
ious forces at work were intensifying the struggle and making the subject a
focus of legislative turmoil and sectional conflict.

American abolitionism was entering its radical phase in which even more
aggressive attention would be given to slavery in the District of Columbia.
Benjamin Lundy had already laid down the strategy of harassment by peti-
tion that was to cause so much disturbance in Congress. Urging a flood of
petitions for abolition in the District, he elaborated: “Teaze the members with
importunities, until they are provoked to deeds of justice. They will, no doubt,
refuse compliance for a time. But as the continual falling of water will wear
the hardest rock, so a continual repetition of this demand will, in process of
time, triumph over the most obstinant resistance.”99 Such strategy was
bound to infuriate more people than it persuaded, especially in the circum-
stances of the early 1830s. The new antislavery militancy personified by
William Lloyd Garrison emerged at a time when the great tariff controversy
was building to its climax of nullification in South Carolina and when south-
erners generally were becoming more worried and defensive about slavery,
federal power, and states’ rights. Then, in August 1831, the Nat Turner upris-
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ing in southeastern Virginia struck fear throughout the slaveholding states
and reinforced the widespread southern belief that abolitionist agitation was,
in its effect, a call for servile rebellion and wholesale murder. In the District of
Columbia, where racial considerations were already strengthening local resis-
tance to abolition sentiment, the Turner uprising caused considerable anxiety
and drew the populace closer to the rest of the South. Washington of the
1830s was therefore an increasingly hostile environment for critics of slavery,
who nevertheless continued to view it as, in Garrison’s words, “the first
citadel to be taken.”100

Charles Miner, Troubled by deafness, retired to private life in 1829 and for
a time had no obvious successor as the most prominent antislavery figure in
Congress. Then, in 1831, a number of possible candidates for that role arrived
on the scene, including several members of the new Antimasonic party who
were also strongly opposed to slavery. Notable among them were John Dick-
son, from Ontario County in western New York, and William Slade of
Vermont, who had been dismissed from his clerkship in the State Department
by the incoming Jackson administration and was now beginning the first of
six consecutive terms in the House of Representatives. At the same time,
sixty-four-year-old John Quincy Adams returned to Washington, as a mem-
ber of the House. Still mortified by his recent expulsion from the White
House, primarily at the hands of southern voters, Adams was nevertheless
determined, he later said, to be a “Man of the Whole Nation.”101 His record
did not give slaveholders much reason to fear him. In nearly four decades of
public service, this former diplomat, senator, cabinet member, and president
had never lent any open encouragement to the antislavery cause.

Adams took his seat on December 5 and a week later rose to address the
House for the first time, presenting fifteen petitions from Pennsylvania
Quakers for abolition of slavery and the slave trade in the District of Colum-
bia. He mildly expressed his belief that the slave trade “might be a proper
subject of legislation by Congress” and then went on to say that he did not
support abolition of slavery itself in the District. As explanation, he offered
only the sententious remark that “the most salutary medicines, unduly
administered, were the most deadly of poisons.”102 Privately, he told one
Quaker leader that he “abhorred” slavery but believed that discussion of the
subject in Congress would merely lead to ill will without accomplishing any-
thing. He also suggested that such petitions from persons outside the District
amounted to “meddling with what did not concern them.”103 In this diffident
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manner, John Quincy Adams entered the final phase of his career and took
the first step toward becoming “Old Man Eloquent.”

On Adams’s motion, the Pennsylvania petitions were referred to the
committee for the District of Columbia, which in the Twenty-second Con-
gress consisted of three members from Virginia, three from Maryland, and
one from Pennsylvania. The committee took only seven days to prepare a
report that declared: “Until the wisdom of State Governments shall have
devised some practicable means of eradicating or diminishing the evil of slav-
ery, . . . it would be unwise and impolitic, if not unjust, to the adjoining States,
for Congress to interfere in a subject of such delicacy and importance.”104

Adams, busy with responsibilities as chairman of the committee on manufac-
tures, did not even make note of the report in his diary, but it was precisely
the dampening response that he had expected and desired.

Thus, at the beginning of the 1830s, the question of slavery in the Dis-
trict of Columbia was a political irritant but not a serious national issue.
Abolition in the District had declining support from the local citizenry and no
more than a handful of advocates in Congress, a body that had not taken the
trouble to pass even the meliorative legislation proposed by southern com-
mittee chairmen. Petitions against slavery in the national capital were
routinely sent to that “tomb of the Capulets,” the committee for the District,
which either silently buried them or, at most, reported adversely. This was, as
Adams repeatedly pointed out, a modus operandi duly respectful of the peti-
tioners but at the same time favorable to the South and to the preservation of
sectional peace.105 The controversy continued to smolder for several years,
with both sides maneuvering for advantage. A congressman presenting a
petition might move that it be printed or that it be referred to a select com-
mittee rather than to the committee for the District. At the same time, there
was a growing disposition among southerners and some northerners to have
the petitions laid on the table without being read, discussed, or referred.
Adams and many other members believed that tabling a petition in this man-
ner would be disrespectful to its authors and a violation of their constitutional
rights. To that argument Henry Wise of Virginia replied: “It is respectful
enough . . . to receive them.” Soon even reception followed by tabling was
more than Wise and many other southerners were willing to allow.

The issue became more inflammatory in 1835 against a background of
unrelenting pressure from abolition societies and growing popular hostility,
in the North as well as the South, to antislavery agitation. Petitioning Con-
gress on the subject was developing into a well-organized campaign of
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impressive proportions, one that could no longer be dismissed as the work of
a few fanatics.106 Meanwhile, mob violence against abolitionists and free
blacks, which had been increasing in the United States, reached its peak dur-
ing the summer of 1835, and the city of Washington contributed dramatically
to the alarming trend.107 At the same time, a national controversy was raging
over the distribution of vast quantities of abolitionist literature through the
mails. In Charleston, an angry crowd had recently broken into the post office
and burned the objectionable documents found there.108 The same kind of
temper pervaded Washington and proved especially deadly for a newcomer to
the city, Dr. Reuben Crandall.

Crandall, whose sister Prudence had incurred imprisonment and gained
national notoriety by trying to establish a school for colored girls in Con-
necticut, made the mistake of letting it be known that he had some antislavery
pamphlets in his possession. Arrested, he was threatened with lynching by a
crowd that worked off its rage in destructive forays against various tene-
ments and churches of the free black population.109 Rioting continued for
several days, eliciting a mixture of disapproval and extenuation in the local
press. The Washington National Intelligencer, for example, condemned the
violence but attributed it to “the natural resentment inspired by the demoni-
acal design, on the part of a fanatical individual to stir up our negro population
to insurrection and murder.”110 Crandall was indicted by the Washington
grand jury for “publishing libels tending to excite sedition” among the slaves
and free blacks of the District. Unable to raise bail of $5,000, he remained in
jail for eight months before standing trial in April 1836. His prosecutor was
Francis Scott Key, author of “The Star-Spangled Banner” and United States
Attorney for the District of Columbia. Key seems to have pursued his task
with a determination bordering on malevolence, but the case against Crandall
was flimsy, defense attorneys were eloquent, and the jury took less than an
hour to arrive at a verdict of “not guilty.”111 Thus the attempt to use the
authority of the United States to punish mere possession of abolitionist liter-
ature ended in failure. Crandall’s health had suffered from the long
confinement, however, and he died of tuberculosis just two years later.112

The temper of the new Congress as it convened in December 1835 bore
some resemblance to the spirit of recent antiabolitionist mobs. Most southern
members were already fed up to the point of fury with the badgering of anti-
slavery petitioners, and their attitude reflected that already forcefully
expressed by a number of southern legislatures, as well as by much of the
southern press. With a presidential campaign under way, it was widely recog-
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nized among northern congressmen that neither the Jacksonians nor the
opposition could afford to antagonize the South. On December 16, along with
about four hundred petitions on other subjects, the House received the ses-
sion’s first two memorials against slavery and the slave trade in the District of
Columbia. Both were promptly laid on the table, one by a roll-call vote of 180
to 31, and a motion to print was also overwhelmingly defeated.113 Such
emphatic disposal did not satisfy the more militant southerners, however.
When a petition from Massachusetts citizens was submitted two days later,
James H. Hammond of South Carolina moved that it be rejected, saying that
he could not sit there and see “the rights of the Southern People assaulted day
after day, by . . . ignorant fanatics.” In the Senate, where the problem had been
less disturbing over the years, John C. Calhoun was ready to make the same
demand for a “prompt and stern rejection” of antislavery petitions. “We must
meet the enemy on the frontier, on the question of receiving,” he insisted.
“We must secure that important pass—it is our Thermopylae.”114

The proposal to refuse reception of antislavery petitions lacked full
southern support and failed in both houses.115 Clearly, a majority of con-
gressmen, including the Jacksonian leadership, wanted to steer a course
between the extremes of abolitionism and Calhounism. In the Senate, after
some experiment with the strategy of receiving a petition and then rejecting
its content, members settled into the practice of simply tabling all motions for
reception or nonreception. In the House, where the petitions continued to be
more intrusive, there was a stronger desire to install some kind of rule for
their control. The first attempt to do so was made by George W. Owens, a
Georgia Democrat. On December 21, he offered a resolution declaring that
the question of abolition in the District “ought not to be entertained by Con-
gress,” and that all petitions to that purpose “ought to be laid upon the table
without reading.” The Owens resolution did not come to a vote. In January, a
similar resolution was offered by Leonard Jarvis of Maine, another Jacksonian
Democrat, but it too got nowhere.116 Meanwhile, the House went on wran-
gling over individual petitions as they were presented. At one point, members
sustained a decision of the chair that the preliminary question of reception
was debatable, even though the substance of a petition was not. After this
action, as one congressman complained, discussion of slavery seemed likely to
monopolize all the time allotted for presentation of petitions.117

Surprisingly, it was a South Carolinian of the Calhoun school who led
the way toward something resembling compromise, damaging his own polit-
ical career as he did so. Henry L. Pinckney, former editor of the Charleston
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Mercury, proposed that all memorials and motions relating to slavery in the
District of Columbia be referred to a select committee with instructions to
report that Congress possessed no constitutional authority to interfere with
slavery in the states and “ought not” to interfere with slavery in the District
because it would be “a violation of the public faith, unwise, impolitic, and
dangerous to the Union.”118 Hammond and other southern extremists were
astonished and outraged. They regarded the Pinckney resolution as a virtual
surrender to antislavery forces on the question of whether Congress had the
constitutional power to abolish slavery in the District.119 The House never-
theless voted overwhelmingly to follow Pinckney’s lead, and he was named
chairman of the special committee to which the whole problem was con-
signed. Speaker James K. Polk of Tennessee, a loyal Jacksonian, loaded the
committee with men favorable to the resolution.120 Shortly thereafter, Vice
President Van Buren, in his role as Democratic presidential nominee, publicly
embraced the Pinckney formula of compromise—that is, he opposed any
interference with slavery in the District of Columbia but refused to endorse
the view that such interference would be unconstitutional.121

More than three months passed before Pinckney submitted the commit-
tee’s report, which was more general than the original instructions. It
resolved that all petitions and propositions relating to slavery be laid on the
table without being read or printed or acted on in any way further.122 Some
bitter debate followed, but the opposition of antislavery northerners and mil-
itant southerners was swept aside as the House on May 26, 1836, installed its
first “gag rule” by a vote of 117 to 68. John Quincy Adams, when the clerk
came to his name in the roll call, rose and declared: “I hold the resolution to
be a direct violation of the Constitution of the United States, the rules of this
House, and the rights of my constituents.”123

The Gag Rule of 1836 merely formalized what had already become the com-
mon practice of smothering antislavery resolutions by laying them
peremptorily on the table.124 It also may be said to have completed the tran-
sition whereby the struggle over slavery in the District of Columbia became
principally a struggle over the right of petition. Of course the gag did not
dampen controversy but aggravated it instead. For one thing, the abolitionists
promptly accelerated the flow of petitions to Congress, as they gave primary
emphasis after 1836 to opposing the annexation of Texas. Meanwhile, Adams
took the lead in finding ways to evade the rule, and each session began with a
battle over renewing the restriction.125 In 1840, the House made the gag a
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standing rule and at the same time revised it to provide that no antislavery
petition should be received by the House or “entertained in any way what-
ever.”126 Thus the southern extremists were at last able to rejoice at having
won their fight for the principle of nonreception. Soon, however, northern
support for the gag rule began to decline, and on December 3, 1844, with
scarcely any commotion, the House voted to repeal it. A week later, when
Adams presented a petition for abolition in the District of Columbia, it was
duly referred to the committee for the District.127

For antislavery forces, the overthrow of the gag rule was an exciting vic-
tory but a largely symbolic one. Southern disunity and eventual defeat in the
procedural struggle over reception of abolitionist petitions has tended to
obscure the solidarity and success with which southerners defended slavery
in the District of Columbia. Abolition in the District had the active support of
few congressmen during the 1830s and never came close to realization at any
time before the Civil War. Abraham Lincoln as president-elect said in Decem-
ber 1860 that he had “no thought” of recommending such a measure and that
Congress clearly would not follow his advice if he did.128 Perhaps most sur-
prising is the extent to which northerners accepted southern doctrine on the
subject.

In the debate that ran on for several decades, the abolitionist argument
remained eloquently simple: (1) the presence of slavery and slave trading in
the national capital was a national disgrace; (2) the Constitution authorized
Congress to “exercise exclusive legislation in all cases whatsoever” over the
federal district; and (3) that power should be used to eradicate the evil. The
southern argument was more complex and eventually took on some of the
qualities of fantasy.

Probably most effective in promoting southern unity on the subject was
the incessantly reiterated assertion that any congressional interference with
slavery in the District of Columbia would be the “entering wedge” for an
attack upon slavery everywhere in the country. This was Calhoun’s battle
cry, and even the moderate Henry Clay asserted that the petitions for aboli-
tion in the District were steps toward the “bloody goal” of universal
emancipation.129 Most persuasive for many northerners, on the other hand,
was the repeated warning that the vehement and persistent agitation of the
issue threatened to disrupt the Republic. Not only southerners issued the
warning. Senator Nathaniel Tallmadge of New York, even while defending
the right of petition, said that such agitation must cease, lest it produce “con-
sequences the most fatal to the peace and harmony of the Union.” And
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Senator Garrett D. Wall of New Jersey, in a speech opposing the outright
rejection of abolition petitions, declared nevertheless that their incendiary
purpose was “to dissolve our happy Union, and under a false and phrensied
notion of humanity, to involve our fellow citizens in the horrors of rapine,
murder and a servile war.”130

Likewise convincing to many northerners was the argument that Con-
gress, in its role as legislature for the District of Columbia, had no right to act
against the will of the local population. Abolitionists like William Slade might
respond that slavery in the nation’s capital was the business of the whole
nation, but the spirit of the age tended to resist anything that denied the pri-
macy of local consent.131 Thus, the legislatures of New Hampshire and Illinois
resolved in 1837 that abolition without the consent of the District’s citizens
would be a breach of public faith.132 Twelve years later, when Congressman
Abraham Lincoln presented a proposal for gradual abolition in the District, he
included a provision that it should go into effect only after being approved by
the local electorate.133 Throughout the following decade Lincoln continued to
favor what amounted to popular sovereignty for the District, even while
rejecting the same principle as applied to slavery in the territories.134

Southerners also had considerable northern support when they main-
tained, as did the Pinckney report of 1836, that abolition in the District would
violate the “faith reposed in Congress” by Virginia and Maryland, without
which there would have been no transfer of land.135 It became the strategy of
northern Democrats during the presidential campaign of 1836 to endorse this
dubious doctrine as a setoff against their unwillingness to pronounce such
abolition unconstitutional. Martin Van Buren, in his formal statement on the
subject, declared that if the people of Virginia and Maryland had foreseen the
agitation for abolition in the District, the cession “would not have been made
except on the express condition that Congress should exercise no such
power.” Given the state of public opinion at the time, he added, the condition
would have been “readily accepted.”136

From retrospective conjecture of this kind there developed the myth of a
compact, express or implied, between the two states and the federal govern-
ment—a compact that was no less binding than a clause of the Constitution.
As a matter of historical reality, it is doubtful that any concern about the
future of slavery within the ceded area could have induced the leaders of Vir-
ginia and Maryland in 1790 to jeopardize location of the capital on the
Potomac by demanding special protection for the institution; it is even less
likely that northern congressmen, most of whom opposed the Potomac loca-
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tion anyhow, would have yielded to such a demand. Certainly the acts of ces-
sion contained no reservations respecting slavery in particular or property
rights in general. The Maryland act of 1791, for instance, stipulated only that
the cession would not affect private land titles and that the laws of Maryland
would remain in operation until replaced by those of Congress. Nevertheless,
the Maryland senate in 1837 resolved that abolition of slavery by Congress
would be “a violation of the terms and conditions upon which the cession of
the District of Columbia was made to the Federal Government,” and further-
more, that “in the event of such violation, the territory included in said
District, ought, and of right will, revert respectively to the States of Virginia
and Maryland.”137

As for the constitutional argument against abolition in the District of
Columbia, it was essentially an expression of proslavery extremism that con-
vinced few northerners and received substantially less than universal support
among southerners. It contributed little to the successful defense of slavery in
the District but had considerable influence on the growing debate over slav-
ery in the federal territories. Constitutional attack on a proposed act of
Congress may proceed by asserting a general lack of power or by pointing to
a specific denial of power. The southern militants pursued both lines of argu-
ment, gaining momentum from their own frequent spasms of apprehension
and anger.

It was no easy task to demonstrate that the exercise of “exclusive Legis-
lation in all Cases whatsoever” did not include control over slavery. Some of
the efforts to do so were preposterous, such as the contention of South Car-
olina’s Francis W. Pickens that the authority of the federal government in the
District of Columbia amounted to “nothing more than the right to protect its
property.”138 As grounds for minimizing congressional power, Pickens and
other southerners pointed to the fact that the clause authorizing “exclusive
Legislation” in the District vested Congress with “like Authority” over places
purchased “for the Erection of Forts, Magazines, Arsenals, dock-Yards and
other needful Buildings.” Jefferson Davis was just one of those who warned
that if the federal government could restrict or abolish slavery in the District,
it could claim the right to do likewise on all federal property in the slavehold-
ing states.139 But despite the carelessness of the framers in blending the two
grants of authority, there was obviously a critical difference between control
over federal property remaining within the jurisdiction of a state and control
over an area of a hundred square miles to which the federal government had
been ceded jurisdiction.
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The main argument of Calhoun and the other southern militants
depended heavily on the presumption, reiterated until it seemed to become an
axiom, that slaveholding was a right anterior to the Constitution, which had
been confirmed and guaranteed by the Constitution but at the same time
remained wholly exempt from federal control.140 This combination of pro-
tection and immunity, according to militant theory, extended to slavery
wherever it existed in the Union. Therefore, congressional authority to abol-
ish slavery in the District could not be inferred from the Constitution’s
general grant of legislative power over the District. “Congress,” wrote a cor-
respondent of the Charleston Courier, “has no more power to legislate on the
subject for the District of Columbia, than it has for South Carolina.”141 And,
the militants added, neither could such congressional authority be claimed as
having been received from Virginia and Maryland, for the cessions of land
had been made by the legislatures of the two states, which did not possess,
and so could not transfer, the constitutional power to abolish slavery.142

The case for an absence of congressional power over slavery in the Dis-
trict thus amounted to little more than a tissue of flat assertions investing the
institution with a special sanctity that exempted it from the plain wording of
the Constitution. More plausibly, southern militants also argued that con-
gressional authority in the District, though exclusive, was limited by various
constitutional restraints on federal power, particularly those specified in the
Bill of Rights. As early as 1836, Calhoun and several other southerners were
contending that abolition in the District would violate the Fifth Amendment
by depriving slaveholders of their property without due process of law.143

This argument rested upon two assumptions, both open to question: (1) that
slaves, though referred to only as persons in the text of the Constitution,
were to be treated strictly as property under the Fifth Amendment; and (2)
that abolition—even compensated, post nati abolition—would be legally
equivalent to confiscation.144 Calhoun himself acknowledged that his inter-
pretation of the due process clause as a bulwark of slavery lacked broad
support in the Senate.145 He did not live to see it judicially confirmed two
decades later in the Dred Scott decision.

The lack of southern unity on the subject testified to the inherent weak-
ness of the constitutional argument against abolition in the District of
Columbia. There had never been much question that state sovereignty
encompassed the power to abolish slavery, and within the District, the federal
government presumably had the authority and responsibilities of a state gov-
ernment. Thus logic as well as the language of the Constitution indicated that
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the power to abolish slavery had been lodged with Congress. Otherwise, said
Daniel Webster, “though slavery in every other part of the world should be
abolished, yet in the metropolis of this great Republic, it is established in per-
petuity.”146 As a political movement, the crusade to drive slavery out of the
national capital was perennially a failure, but for other than constitutional
reasons. The continuing presence of the institution right up to the time of the
Civil War reflected southern determination and much northern indifference,
as well as racial fears, hostility to abolitionism, concern for the safety of the
Union, and devotion to the principle of local self-government.

The District of Columbia became smaller in 1846 when Congress voted to
retrocede the Virginia portion, which constituted about 30 percent of the
whole and had little to do with the operation of the federal government.147

Proposals for similar legislation returning the rest of the District to Maryland,
which would have resolved the controversy over slavery, had no chance against
northern opposition. Concern about slavery in Washington tended in any case
to wane during the years of territorial expansion and war, but it was renewed
by the dramatics of the Pearl affair in April 1848 and by the rising excitement
over the Wilmot Proviso. In constitutional debate, some antislavery spokes-
men were now taking a leaf from the southern book of strict construction.That
is, besides asserting congressional power to abolish slavery in the District, they
denied congressional power to establish slavery there. The logic of this strat-
egy led to the introduction of a bill repealing that part of the District act of
1801 whereby the laws of Virginia and Maryland had been continued in force.
Repeal, said the bill’s sponsor, Representative John Crowell of Ohio, would re-
move the legal basis for slaveholding that Congress had unconstitutionally
supplied. The authority to transform human beings into property and reduce
them to the level of brutes, he declared, could not be sought “in doubtful con-
struction” but must instead be given “in plain unequivocal terms.” Since no
such authority was expressly conferred by the Constitution, it did not exist.
Therefore, all legislation of Congress that upheld slavery was “wholly unau-
thorized, and a palpable usurpation of power.”148 Crowell’s bill neatly bypassed
the southern constitutional argument and was cleverly aimed at undermining
slavery in the District without formally abolishing it. Predictably, however, the
measure received no consideration from the House and served only as a plat-
form for launching one more antislavery speech.

The hopelessness of trying to get rid of slavery as a whole in the District
of Columbia was demonstrated in 1848 when the Senate voted 36 to 7 against
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a resolution instructing the District committee to report an abolition bill.149

To many antislavery congressmen, prohibition of the domestic slave trade in
the District was a much more attainable goal. Despite a decline in the traffic,
it remained the most visible and objectionable aspect of the presence of slav-
ery in the nation’s capital. Slaveholders themselves frequently acknowledged
the repulsiveness of slave trading, and some southern states imposed restric-
tions on it. The trouble was that, in southern eyes, suppression of the
District’s slave trade by the federal government qualified perfectly as an
“entering wedge”—one that would surely open the way to total abolition in
the District and might also serve as a precedent for congressional interference
with the interstate slave trade. By midcentury, it had become conventional
wisdom in the South that no concession to the antislavery movement, how-
ever slight, could be anything but an invitation to further demands.

During the first session of the Thirtieth Congress, several attempts to
initiate anti-slave-trade legislation proved unsuccessful.150 But shortly after
the second session began in December 1848, the House, by a vote of 98 to 88,
suddenly approved the resolution of New York’s Daniel Gott instructing the
committee for the District of Columbia “to report a bill, as soon as practicable,
prohibiting the slave trade in the said District.” The action infuriated south-
erners already up in arms because of the continuing effort to prohibit slavery
in the great expanse of territory recently conquered from Mexico. They espe-
cially resented Gott’s denunciatory preamble, which by implication
condemned slavery in general as “a reproach to our country throughout
Christendom.”151 The immediate result was a bipartisan caucus of southern
senators and representatives on December 23. Out of it emerged a committee
that detailed Calhoun to draft an “address” setting forth the grievances of the
South with respect to the antislavery movement. This manifesto proved sat-
isfactory to only a minority of southern congressmen, but the furor dismayed
enough northern members to produce a striking reversal. On January 10, by
a vote of 119 to 81, the House reconsidered its passage of the Gott resolu-
tion.152 Just nine days later, the same body reversed itself on another
sectionally controversial issue by approving the Pacheco claim for loss of a
slave during the second Seminole War.

It was during debate on January 10, 1849, that Abraham Lincoln read his
bill for gradual abolition of slavery in the District of Columbia, saying that he
intended to introduce it if the Gott resolution should be reconsidered. The
measure, however, was not only hopeless but extraneous, containing no men-
tion of the slave trade in the District. Nothing further came of it.153 Caleb B.
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Smith of Indiana, who would later serve in Lincoln’s cabinet, was ready with
a more appropriate substitute for the Gott resolution. Presented as soon as
reconsideration had been voted, it instructed the committee on the District of
Columbia to report a bill that would prevent the introduction of slaves into
the District for sale there or elsewhere. Richard K. Meade of Virginia
promptly offered an amendment calling for more effective fugitive-slave leg-
islation.154 Although the Speaker ruled him out of order, the idea of such a
quid pro quo had thus been broached and was to prove viable in the next Con-
gress. At the end of January, the District committee did report a bill along the
lines of the Smith resolution, but it made no headway before adjournment on
March 3.155

When the Thirty-first Congress met in December 1849, the sectional
controversy over slavery in the new American Southwest had become a crisis
of such intensity that it threatened to tear the nation apart. Talk of secession
was common throughout the South, and even a man as seldom disposed to
extremism as Alexander H. Stephens thought that the southern states should
be “making the necessary preparations of men and money, arms and muni-
tions, etc., to meet the emergency.”156 It was at this point that Henry Clay
assumed the historical role for which he is probably best remembered. The
legislation that became known as the Compromise of 1850 originated in a set
of eight resolutions that he presented to the Senate on January 29. One of
those resolutions declared that abolition of slavery in the District of Colum-
bia would be “inexpedient” without the consent of Maryland, the consent of
the people of the District, and just compensation to slave owners. Another
declared that it was “expedient” to prohibit trade in slaves brought into the
District “either to be sold therein as merchandise, or to be transported to
other markets.”157 More than three months passed before the Clay resolu-
tions and various other proposals were shaped by committee action into a
legislative program. The compromise package reported by Clay on May 8
consisted primarily of a five-part “omnibus” bill dealing with the admission
of California, territorial organization for Utah and New Mexico, the bound-
aries of Texas, and the public debt of Texas. In addition, the committee
recommended meliorative amendments to a fugitive slave measure already
under consideration by the Senate, and as the seventh and last compromise
item, it reported a separate bill for suppression of the professional slave trade
in the District of Columbia.158

Because the fugitive-slave and District bills were not included in the om-
nibus, they are commonly viewed as two measures that offset each other and
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supplemented the main body of the compromise, which was wholly concerned
with problems arising from acquisition of the new American Southwest. It
should be remembered, however, that the slave-trade bill was in itself a com-
promise balancing suppression of the slave trade with rejection of outright
abolition in the District of Columbia. Furthermore, the bill merely prohibited
the importation of slaves for sale within the District or in preparation for their
sale elsewhere. It did not forbid local residents to import slaves for their own
use, and local owners could still sell their slaves within the District or any-
where else in the country. The effect was to restore restrictions that had pre-
sumably existed under Maryland law before Congress set them aside in 1802.
The bill, in short, was just a minor concession to antislavery sentiment and un-
doubtedly the least consequential feature of the Compromise of 1850.

Despite its mildness, a majority of southern senators were determined to
oppose the District bill, which received scarcely any mention throughout
most of the legislative struggle and came up for consideration very late in the
session. At that time, its progress toward enactment was strongly affected by
a recent slave-escape incident that inevitably revived memories of the flight
of the Pearl two years earlier. On July 27, when debate on the omnibus bill
was coming to its climax, two servants ran away from their masters, Georgia
congressmen Robert Toombs and Alexander H. Stephens. There was reason
to believe they had not left the city, and the police received information that
led them to watch the movements of William L. Chaplin, a prominent New
York abolitionist who had moved to Washington.159 Eventually their vigi-
lance was rewarded.

Some days later, Chaplin set out northward with the two slaves inside his
carriage. At a point just beyond the District boundary, the vehicle was stopped
by a body of five policemen and several civilians. One officer used a fence rail
to immobilize the rear wheels, but Chaplin and the slaves were armed and
defiant. When another man tried to seize the reins, he was greeted with a bul-
let that passed through his hat. The ensuing gun battle in the darkness lasted
five or six minutes, and according to one report, at least twenty-seven shots
were fired. Surprisingly, only a few minor wounds were sustained. One of the
fugitives escaped in the confusion but surrendered two days later. The police
arrested Chaplin and the other slave, taking them back to Washington. Chap-
lin was subsequently indicted in Maryland, as well as in the District of
Columbia, on charges of assault with intent to kill and larceny of slaves. He
spent more than four months in jail but escaped longer imprisonment by
jumping bail of $6,000 in one jurisdiction and $19,000 in the other.160
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The incident could not have been better timed for sensational effect, with
the great sectional struggle in Congress approaching its climax. Again, as in
1848, there were threats of mob action in Washington, directed especially at
Gamaliel Bailey and the National Era. Although Bailey hastened to dissociate
himself from Chaplin’s adventurism, the outburst of southern anger about
the event itself was prolonged and aggravated by the praise that radical abo-
litionists heaped on Chaplin as a hero and martyr.161 “This stealing of slaves,”
wrote a North Carolina congressman to his wife, “produces more irritation,
more heart-burning among slaveholders, than all other causes combined.”162

By the end of August, the Senate had passed all other parts of the com-
promise and was ready at last to consider the District slave-trade bill. On
September 3, James A. Pearce of Maryland, with the Chaplin affair obviously
in mind, offered an amendment prescribing heavier punishment for persons
who encouraged or assisted runaways and requiring any such offender to
reimburse the owner if an escape proved successful. The amendment, which
also gave local authorities the power to exclude free blacks from the District,
was readily approved, in spite of Clay’s objection that it would endanger pas-
sage of the bill. Upon his motion the next day, further consideration was
postponed to September 10.163 At that time, the Senate engaged in one last
burst of angry debate on the Compromise of 1850.

Robert M. T. Hunter of Virginia had led off debate on September 3
with a set speech attacking the District bill as unconstitutional and taking a
step toward suppression of the interstate slave trade.164 When discussion of
the measure resumed a week later, his colleague James Mason moved to
strike the first two sections, which would have eliminated Clay’s bill
entirely, leaving only the Pearce amendment. Prohibition of slave trading
in the District, said Mason, would amount to moral condemnation of a
commerce carried on in all southern states because it “was necessarily inci-
dent to the institution of slavery.” For Jefferson Davis, the most egregious
feature of the bill was its discriminatory interference with transit across
what ought to be neutral ground. Neither Congress nor any state govern-
ment, he sweepingly declared, had the right to prevent an American citizen
from passing through any part of the United States with any “species of
property” recognized by the Constitution. Davis nevertheless admitted
that the bill had the support of an “anti-slavery majority around which
sycophants, deserters, and ambitious demagogues gather.” Sure enough,
Mason’s motion was soundly defeated, as about one-third of the southern-
ers present voted against it.165 But with the Pearce amendment still
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attached, the bill now displeased many northerners and seemed likely to
fail in the House even if it should pass the Senate.

At this point, William H. Seward launched a counterattack by moving to
substitute a bill for the virtually immediate abolition of slavery and emanci-
pation of all slaves in the District. The New York senator made it plain that
his provocative gesture was an expression of dissatisfaction with the Pearce
amendment, which, he said, had converted the original bill “from a law melio-
rating slavery within the District into a law to fortify slavery and proscribe
free men.” Some antislavery moderates hastened to dissociate themselves
from Seward, and southerners were furious that he should “throw a fire-
brand” into the progress toward sectional adjustment. “I consider this a
proposition to dissolve the Union,” declared Henry S. Foote of Mississippi,
one of the architects of the compromise. Willie P. Mangum, a North Carolin-
ian who had voted against Mason’s proposal to jettison the original bill,
announced that he was changing his course and would no longer support
slave-trade legislation for the District. “I am satisfied,” he said, “that it is
impossible to satisfy certain gentlemen. To attain their objects they would
wade through the blood knee-deep of the whole South. . . .The further dis-
cussion of such subjects as this, in my judgment, only tends to operate as an
entering wedge . . . hazarding the existence of the Union and the safety and
liberties of the South.”166

On September 12, after discursive debate extending over three days,
Seward’s motion was rejected by a vote of 45 to 5, and the bill was reported
from the committee of the whole to the Senate floor.167 By that time, the
House had passed all the other compromise measures, including the fugitive-
slave bill. The final discussion on September 14 revealed that the Pearce
amendment had lost some support from senators who feared that it would
block passage of the bill. The old Missourian Thomas Hart Benton, for one,
announced that he would reverse himself and vote against the amendment,
however desirable it might be as a separate piece of legislation. John Bell of
Tennessee disagreed, pleading in moderate tones that it was needed to make
the bill less offensive to the South. Some tinkering to reduce the severity of
the amendment brought an embittered Jefferson Davis to his feet with the
protest that there seemed to be “a great sympathy getting up in the Senate
for negro thieves.” It was useless, he exclaimed, “to struggle against those
who are determined to oppress us, aided as they are by those who desert us
and go over to the enemy.” When the decisive vote came, it proved to be fairly
close, but ultimately the Pearce amendment was rejected.168 Thus returned to
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its original form, the bill passed the Senate on September 16 by a vote of 33 to
19 and passed the House one day later, 124 to 59.169 With the signature of the
president on September 20, the Compromise of 1850 was completed and slave
trading had been restricted in the District of Columbia.

Of the 157 votes cast for the District bill in both houses, only ten came
from southerners, and six of those were from the border states of Delaware,
Kentucky, and Missouri.170 Southern hostility to the measure had been
strong from the beginning and was intensified by the Chaplin incident and
the defeat of the Pearce amendment. The objection was not so much to what
the bill did as to what it signified. “It is the principle,” said Foote, “the most
unpardonable injustice towards the South—which must inflame the public
mind, and must inevitably awaken apprehension that this is but the entering
wedge to other and more aggressive measures which are afterwards to fol-
low.” Antislavery radicals were not at all disposed to quiet such fears. For
instance, Salmon P. Chase acknowledged that the slave-trade bill was “a step
towards the abolition of slavery itself.” Members deceived themselves, he
added, if they thought nothing more would follow.171 Expectations of this
kind proved to be mistaken, however. Slavery not only continued to exist in
the District but came under no serious attack for more than a decade.
Although the professional slave-trader disappeared from the scene, local
slaves could still be sold within or outside the District, and a slave might still
occasionally be auctioned off as part of some legal process.172 The dismal city
jail still housed slaves for the convenience of their masters, and of course the
District slave code continued in force, with whipping still prescribed as the
most common punishment.

The idea of a federal city had taken shape at the close of the American Revo-
lution and may be said to have crystallized as a reaction to the humiliation
that Congress suffered in the summer of 1783, when the menace of a few
hundred dissatisfied soldiers caused it to flee from Philadelphia. The Consti-
tutional Convention adopted the idea but did so without much discussion and
without making any attempt to resolve the question of location. No one at the
time seems to have thought through the implications of creating such a dis-
trict in a country where local government was wholly under state control.
Neither did anyone in the First Congress openly question the wisdom or pro-
priety of situating the national capital within the slaveholding South. The
sectional struggle in 1789–90 over location of the “residency” was largely a
contest for prestige and expected commercial advantage, with slavery at most
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an unexpressed secondary consideration at the back of men’s minds. Later
Congresses almost absentmindedly legitimized slavery in the District of
Columbia and put the federal government into the business of providing the
kind of protection for the institution that had become standard in slavehold-
ing states. This series of unthinking decisions had national consequences as
well as concrete local effects, for it tended to characterize the United States
more or less officially as a slaveholding nation. Slave-trading activities within
sight and sound of the Capitol were just the most conspicuous evidence of
what Congress had undeliberately wrought. Even southerners now and then
expressed concern about the resulting contradiction in the image of America.
John Randolph, for instance, confessed his mortification at being told by a for-
eigner of high rank: “You call this the land of liberty, and every day that
passes things are done in it at which the despotisms of Europe would be hor-
rorstruck and disgusted.”173

Except for occasional protests of little significance, however, the presence
of slavery in the national capital remained a matter of congressional indiffer-
ence until antislavery sentiment crystallized into a reform movement of
considerable force in the 1820s. Then, for about a decade, the District of
Columbia became the primary focus of abolitionist attack in an increasingly
bitter controversy over the federal government’s relation to slavery. A major
consequence of this struggle was the flowering of the concept of the “entering
wedge” and the consolidation of southern resistance to any kind of restriction
on slaveholding in the District. In addition, local opinion turned increasingly
hostile to antislavery appeals at the very time when government, in the age of
Andrew Jackson, was presumably drawing closer to the will of the people.
Southern resistance to abolition in the District could thus be aligned with the
democratic principle of popular consent.

Beginning in the late 1830s, the issue of slavery in the District of Colum-
bia was first swallowed up in the battle over the right of petition and then
pushed aside by the problem of the status of slavery in an expanding nation.
Only the legislation of 1850 suppressing the professional slave trade in the
District deviated from a general pattern of southern success that prevailed
from 1789 until the outbreak of civil war. The ten-mile-square clause was
itself no proslavery feature of the Constitution (not even in the jaundiced
view of Garrisonians and neo-Garrisonians), but by 1861 the clause had been
made proslavery by construction. Lincoln took the oath of office in a capital
city that remained what it had long since become through both accident and
design—a symbolic stronghold of the slave power in America.
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Chattel slavery in a nation explicitly dedicated to human
freedom was a heritage both paradoxical and dangerous for the new
United States of 1776. The domestic consequences of that heritage became
the central theme of nineteenth-century American history, as increasing
sectional conflict led eventually to disunion, civil war, and the aftermath
called reconstruction. Less familiar are the effects of the heritage upon
American foreign relations and upon the image of itself that the United
States presented to the rest of the world.

American victory in the Revolutionary War meant that the abstract
principles of the Declaration of Independence had been successfully con-
verted into an actual experiment in nation building. It made the new
United States an international symbol, not only of revolutionary escape
from external rule, but of republican self-government and personal
freedom. “The example of political wisdom and felicity here to be dis-
played will excite emulation through the kingdoms of the earth, and
meliorate the condition of the human race.”1 So spoke Joel Barlow in
1787, and the same kind of gleam was in George Bancroft’s eye many
years later when he declared: “Our country is bound to allure the world
to freedom by the beauty of its example.”2 Freedom was the keynote.
Liberty personified as a young woman soon emerged as one of the ear-
liest symbols of American nationhood. At the beginning of the
Revolution, Tom Paine had pictured freedom as “hunted round the
globe” and finding her last refuge on the American shore.3 For many a
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European liberal, the struggle quickly took on similar meaning. “America”
and “liberty” tended to become interchangeable terms.4

Proud of their own Revolution, Americans of the early national period
were deeply interested in other revolutionary movements that seemed to pay
them the flattery of imitation. First, of course, came the great upheaval in
France, which inspired passionate renewals of the commitment to freedom in
the United States. Throughout the country, local societies sprang up in sup-
port of the French revolutionary cause, issuing public appeals such as the
following: “Shall we Americans, who have kindled the spark of liberty, stand
aloof and see it extinguished, when burning a bright flame, in France, which
hath caught it from us?”5

Certain conservatives like John Adams were skeptical from the begin-
ning, and by 1793, the excesses of violence in France had alienated many
more. The wars of the French Revolution divided Americans into bitterly
hostile factions that soon took more definite form as the Federalist and
Republican parties. Considerations of national interest and commercial wel-
fare predominated in the shaping of public policy, but ideology was also a
factor. For the better part of a decade, American foreign relations and domes-
tic politics were strongly affected by the disposition of the emerging
Jeffersonian Republicans to look upon embattled France as the old world’s
champion of political liberty in the tradition of the American Revolution.

That view fell out of fashion, of course, with the rise of Napoleon Bona-
parte to supreme power in France, but soon there were revolutions in Latin
America to celebrate, and then the revolt of the Greeks against their Turkish
oppressors. Most thrilling of all, and most disappointing, were the revolu-
tionary movements that swept across much of Europe in 1848 but eventually
yielded, in one way or another, to the forces of reaction. Disturbed by the out-
come, Senator Isaac P. Walker of Wisconsin questioned whether American
isolationism continued to be appropriate. “What was our policy in our
infancy and weakness, has ceased to be our true policy now that we have
reached to manhood and strength,” he declared. “I am for the cause of liberty
and free Government, against slavery and despotism, throughout the globe.”
In support of that cause he was prepared to have the United States “interpose
both her moral and physical power.”6 Such extravagant talk did not make
much headway, however, against the traditional conception of the nation’s
appointed role in world history. A Tennessee congressman spoke for most
Americans when he dismissed all thought of intervention in Europe. It was
the American achievement, he declared, that had animated the European rev-
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olutionaries. “We will keep that light of our example burning and shining
upon the pathway of nations . . . to guide them from the darkness of tyranny
and despotism to the sunlight of liberty.”7

Senator Walker’s aggressive tone reflected the self-confidence of a nation
that had recently expanded to the shores of the Pacific, adding more than a
million square miles to its domain and reinforcing its conviction of having
been born to a special destiny. Thus, when the revolutions of 1848 burst forth
just a few weeks after the war between the United States and Mexico came to
an end at Guadalupe Hidalgo, the New York Herald boasted that American
military energy and genius had astonished all Europe. “We are,” it declared,
“a great, a growing, a rich, and a powerful people. We ought to take a proper
position in the world, at this important crisis in European affairs.”8 Not sur-
prisingly, some of the rhetoric of the time linked territorial expansion with
the American ideal of liberty. Particularly in discussions of the annexation of
Texas, expansion was often justified as a means of “extending the area of
freedom.” But this phrase, repeated until it became a cliché, was invested
with a terrible irony, for, as an Indiana congressman bitterly complained, this
“nation boasting itself to be the freest upon the earth” was being asked “to
extend the area of freedom by enlarging the boundaries of slavery.”9

The United States at midcentury was still viewed throughout much of
the world as a symbol of personal liberty and self-government. Yet it had also
come to be conspicuous as one of the last strongholds of slavery in Western
civilization. At home, the American nation was a house divided by the slavery
question, but in the conduct of foreign affairs it appeared consistently as a
slaveholding republic. Meanwhile, that old enemy Britain, the very epitome
of oppression in American Revolutionary rhetoric, had assumed the role of an
international champion of human freedom. It was a British foreign minister
who in 1843 portrayed his country as “constantly exerting herself to procure
the general abolition of slavery throughout the world,” and it was an Ameri-
can secretary of state who responded with a vehement defense of slavery,
ending in the assertion that for his country, abolition would be a great
“calamity.”10

Inversion of the standard revolutionary roles had actually begun during the
Revolution itself, when slaves in large numbers sought freedom within
British lines. George Washington was among those slaveholders who suffered
financial losses in this manner.11 At American insistence, the treaty of peace
included a provision that the British forces must withdraw from the United
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States without “carrying away any Negroes or other Property of the Ameri-
can Inhabitants.”12 By that wording, the treaty explicitly recognized slaves as
property, something the framers of the Constitution would studiously avoid.
But the clause proved ineffective. Washington himself was unable to prevent
the departure of some four thousand blacks with the British evacuation of
New York City, and there were similar losses elsewhere.13 What remained to
disturb Anglo-American diplomacy for many years was the question of
compensation.

After the Revolution, the United States energetically pressed the claims
of American slaveholders against Great Britain. The principal government
spokesmen were John Adams, Gouverneur Morris, John Jay, and Thomas
Jefferson—all men of antislavery convictions. But antislavery was then just a
moral sentiment, while slavery was an economic interest, and in the day-to-
day conduct of public business, an interest will usually have the advantage.
Besides, the issue of the appropriated slaves involved other principles impor-
tant to Americans, including property rights of individuals and treaty rights
of the nation.

Both Great Britain and the United States failed to meet all their obliga-
tions under the treaty of peace, and reproaches on the subject were duly
exchanged for more than a decade. Americans protested especially against the
British refusal to evacuate certain military posts situated on American soil
along the boundary between the United States and Canada. The British
replied that the posts were being held in reprisal for American delinquencies
with respect to treatment of Loyalists and payment of British creditors, to
which Jefferson, Jay, and others responded that the British had been the first
to violate the treaty by carrying off the American slaves. Jefferson even
argued that the loss of their slaves was what prevented many Americans
from paying their British debts.14

Anglo-American relations deteriorated further when Britain went to war
against revolutionary France in 1793 and began to interfere with American
maritime commerce. The situation soon became critical, and in 1794, Presi-
dent Washington sent Chief Justice John Jay to London as a special envoy
seeking to resolve the differences between the two countries. Some southern-
ers thought that Jay, a confirmed Anglophile and a friend of abolition, would
not be very resolute in protecting their interests, and the results of his diplo-
macy seemed to bear them out. Jay, in fact, found it useless to press the slave
question. British officials remained adamant, insisting, as they had before,
that the provision in the peace treaty was prospective only. It did not apply,
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they said, to slaves that had come under British protection before the war
ended. Consequently, the treaty that Jay signed contained no reference to the
carried-off slaves. “We could not agree about the negroes,” he wrote. “Was
that a good reason for breaking up the negotiation?”15

The omission drew criticism even from some northern members of
Congress, and it was a major reason for the bitter southern opposition that
almost defeated Jay’s Treaty in the Senate.16 After senatorial approval by a
bare two-thirds majority, James Madison led an attempt in the House of Rep-
resentatives to withhold the appropriation necessary for carrying the treaty
into effect. The slave issue was prominent in a debate that ran on for two
months before the effort ended in failure. At one point in the discussion,
John Heath of Virginia declared that the failure to secure payment for the
slaves was the “great objection against the Treaty.” When the House finally
voted to support the treaty, it did so by the narrow margin of 51 to 48.17

Thereafter, the United States government gave up its efforts to obtain satis-
faction from Britain for the slaves carried off during the period of the
Revolution, and the slave owners were never indemnified.18

There was, to be sure, a smaller group of slaveholders that did eventually
win compensation for slaves taken away during and immediately after the
Revolution. Beginning in 1783, the Creek Indians, who had been allies of the
British, were forced to sign a series of treaties in which they agreed to return
all American prisoners, including slaves, being held by them. Although only
a few owners actually recovered their slaves as a consequence, others became
claimants against the Creek nation. Their reimbursement was finally pro-
vided for by treaty in 1821, when the federal government, as part of the
payment for a cession of land, agreed to satisfy the various claims outstand-
ing against the Creeks.19

By that time, the United States had fought another war with Great
Britain and was wrestling again with a postwar problem of absconded slaves.
British fleets had taken away several thousand blacks from the Chesapeake
region and certain other places, seemingly in direct violation of a provision in
the treaty of peace. Again the British government read its own meaning into
the treaty language and refused either to return the slaves or to indemnify
the owners. This time, as it happened, there was to be a different outcome, but
not until after many years of negotiation and labored proceedings.

As soon as diplomatic relations were reestablished in 1815, Secretary of
State James Monroe raised the issue with the British chargé d’affaires in
Washington and directed the new American minister in London, John Quincy
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Adams, to do the same with the foreign secretary. The British officials on both
sides of the Atlantic responded with a terminological argument. The first arti-
cle of the Treaty of Ghent stipulated: “All territory, places, and possessions
whatsoever, taken by either party from the other during the war, or which may
be taken after the signing of this treaty . . . shall be be restored without delay,
and without causing any destruction, or carrying away any of the artillery or
other public property originally captured in the said forts or places, and which
shall remain therein upon the exchange of the ratification of this treaty; or any
slaves or other private property.”20 The British contended that the restrictive
words “and which shall remain therein upon the exchange of the ratification
of this treaty” applied to all the property mentioned, private as well as public.
Since most of the slaves in question had been taken aboard British naval ves-
sels after having run away from their masters, this interpretation would have
rendered the slave clause largely meaningless. The American spokesmen in-
sisted that the treaty, while it limited the return of public property to material
still in place at the time of ratification, required the return of all private prop-
erty (including slaves) held by the British on American soil or within Ameri-
can territorial waters when ratifications were exchanged.21

The grammatical structure of the disputed passage lent strong support to
the American interpretation, and Adams, as one of the men who had drafted
and signed the treaty, readily demonstrated that the passage in its final form
was a compromise intended to establish different rules for the return of pub-
lic and of private property.22 The New Englander must have been somewhat
uneasy, however, when the argument shifted toward moral ground. On one
occasion, Lord Liverpool, the prime minister, took exception to his flat asser-
tion that slaves were private property. Not exactly, said Liverpool. A table or
chair, for instance, might be taken away and restored without changing its
condition, but a human being was entitled to other considerations. The prime
minister in his mild way was thus reasserting the British contention that men
who had been promised their freedom could not in good conscience be handed
back into slavery. Adams, while acknowledging the humanity of the slave,
found himself duty bound to reply that the treaty recognized slaves only as
property and made no distinction between them and other private property.
Besides, he pointed out, the British could honor both their treaty obligations
and their promises of freedom simply by reimbursing the owners of the
slaves that had been taken away.23

Adams pursued the matter vigorously and in 1816 suggested submitting
it to the arbitration of a “friendly sovereign.”24 When it came to choosing the
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arbiter, Britain acquiesced in the American nomination of Alexander I of Rus-
sia. Adams, who by this time had become secretary of state in the Monroe
administration, found “something whimsical in the idea that the United
States and Great Britain, both speaking English, should go to the Slavonian
Czar of Muscovy to find out their own meaning, in a sentence written by
themselves.”25

The imperial decision, not announced until the spring of 1822, declared
that the “literal and grammatical sense” of the treaty supported the American
claim and that the United States was therefore entitled to “a just indemnifica-
tion” for the slaves carried away.26 The czar, as requested by the two powers,
then shifted from the role of arbitrator to that of mediator in the negotiations
that necessarily followed his award. The result was a convention, signed at
Petersburg in July 1822, which set up a complicated procedure for ascertaining
the amount to be paid. First, an Anglo-American board of two commissioners
and two arbitrators were to examine the evidence and agree upon “an average
value” for each slave.Then the two commissioners were to examine each claim
individually, deciding upon its validity, and thus calculate the total indemnity.
If the commissioners should disagree on any specific case before them or on
the meaning of any stipulation in the convention, one of the arbitrators, cho-
sen by lot, was to join in the rendering of a majority decision.27

On August 25, 1823, the board convened in Washington and set about
the performance of its duties with the aid of a secretary, a clerk, a doorkeeper,
and two messengers. The importance attached to the proceedings by the fed-
eral government is indicated in the appointment of a distinguished public
figure, Langdon Cheves of South Carolina, as the American commissioner.
Cheves was joined by Henry Seawell of North Carolina as the American
arbitrator. In addition, the prominent Virginia lawyer George Hay, a close
friend of President Monroe, attended the sessions as agent of the United
States government and guardian of the claimants’ interests.28 It was approx-
imately one year later that the four members of the board completed their
first assignment by fixing the average value of the slaves at $580 for
Louisiana, $390 for Alabama, Georgia, and South Carolina, and $280 for all
other states.29 In the second stage of its deliberations, however, the board ran
into serious difficulties. Not unexpectedly, there was frequent disagreement
between Cheves and the British commissioner, George Jackson. They differed
sharply, for instance, over whether the claimants were entitled to interest on
the value of their slaves. Another dispute arose over the blacks taken away
from Dauphin Island in Mobile Bay, it being the British contention that the
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island was still under Spanish sovereignty in 1814. But what brought the
board’s work virtually to a standstill was Jackson’s adamant refusal to submit
such issues to one of the arbitrators, as provided for in the convention.30

Thus John Quincy Adams, who had already been officially involved in
the controversy for more than ten years, found the troublesome problem still
very much on his hands when he became president in 1825. With his
approval, Secretary of State Henry Clay sought to bypass the cumbersome
machinery of the Petersburg Convention and negotiate a new settlement fix-
ing a definite amount of money as indemnity. The British at first responded
unfavorably to Clay’s overtures, and another year of seemingly fruitless
diplomatic exchange ensued. It was Albert Gallatin, arriving in London as the
new American minister, who managed to break the deadlock. In a convention
signed November 13, 1826, Britain finally agreed to pay the American slave-
holders a total of $1,204,960.31

Gallatin’s successful diplomacy concluded the story of the carried-away
slaves as a chapter in American foreign relations, but it did not mark the end
of the whole affair. There remained the problem of distributing the money to
more than a thousand claimants. For that task, Congress authorized the es-
tablishment of a three-man commission, limiting its term of existence to ap-
proximately one year, and directing it to use the list of claimants and the table
of slave values that had been assembled by the Anglo-American board.32 Pres-
ident Adams, in appointing the members of the commission, chose to enlist
the further services of Langdon Cheves and Henry Seawell. His third selec-
tion was a former governor of Virginia, James Pleasants. The three commis-
sioners, all southerners, set to work in July 1827 and soon found themselves
embroiled in a bitter controversy between two groups of slaveholders.

In order to stay within the limit of $1,204,960, Congress had directed the
commission to pay 75 percent of each claim when it was approved and to
remit the balance, or whatever proportion of the balance remained available,
after all the claims were judged. By March of 1828, awards totaling about
$600,000 had been made, principally to citizens of Louisiana and Georgia.33

Acceptable proof of a claim was easier to produce in those states than in the
Chesapeake region, where British depredations had extended over a longer
period. Indeed, most of the Virginia and Maryland slaves in question had
probably been taken out of the country before ratification of the Treaty of
Ghent and thus were not covered by the terms of the treaty.34 The Chesa-
peake slaveholders nevertheless pressed their claims, believing that they had
suffered more from the war than any other claimants. Some of them con-
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trived to offer evidence of postwar removal, but it was largely hearsay or oth-
erwise of dubious quality. Especially notable was their presentation of a good
many depositions from slaves, a recourse that ran contrary to the whole legal
tradition of the South. Cheves, the South Carolinian, found the anomaly
deeply disturbing and warned that the introduction of such testimony would
set an example sustaining the principles of abolitionism. “Ought we not to
beware lest we be stirring a volcanic fire?” he asked.35

The Chesapeake claimants relied primarily, however, upon a broader
legal strategy, pursued before the commission by no less an advocate than the
attorney general of the United States, William Wirt.36 With respect to the
critical question of when the slaves had left the country, Wirt argued that in
the absence of satisfactory evidence, postwar removal must be universally
presumed and that the burden of proof rested with anyone who disputed the
presumption. This bold effort to finesse the problem of inadequate verifica-
tion met strong opposition from the Louisiana and Georgia claimants. They
were, of course, still waiting for the 25 percent balance due them and hoped to
receive payments of interest as well if the total number of awards could be
restricted. Their agents consequently set about gathering evidence to prove
that most of the Chesapeake slaves had been removed before the end of the
war. The Chesapeake claimants, who had made no attempts to interfere with
the Louisiana-Georgia awards, protested that their generous forbearance was
being repaid in a most “ungracious and selfish” manner.37

It soon became clear that the commissioners were divided on the issue,
with Seawell and Pleasants favoring the Virginia-Maryland group and
Cheves on the other side. By votes of 2 to 1, the commission accepted the
slave testimony, accepted Wirt’s argument of presumption, and disqualified
the opposing evidence on technical grounds. The Louisiana-Georgia
claimants, in an effort to stave off defeat, then requested that Congress extend
the life of the commission so that they might retake the suppressed testi-
mony and seek other evidence to support their case. A bill for that purpose
provoked some vehement argument in both chambers, with Virginians and
Georgians doing most of the talking. In the end, Congress approved an exten-
sion only until September 1, not enough for the needs of the Louisianans and
Georgians, who had wanted three months more. The commissioners managed
to allocate all the money and finish their work on time, with the Chesapeake
claimants remaining on the list of beneficiaries.38

Thus, forty-five years of controversy over British wartime removal of
American slaves came to a satisfactory conclusion for the United States and
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for a substantial number of its slaveholders. An indemnity of $1,204,960 was
for those days a sizable payment, equaling about 5 percent of the federal gov-
ernment’s income in 1828. The result had been achieved, however, at
considerable public expense and only after an inordinate expenditure of time
and energy by a long line of high-ranking national officials from George
Washington to Henry Clay and Albert Gallatin.39 In the House of Represen-
tatives, the final discussion of the indemnity and its allocation took place just
a few months after the memorable debate on the D’Auterive claim, in which
the central issue had been whether slaves were essentially persons or prop-
erty in the eyes of the federal government. Yet no congressman at that time
raised the same question with respect to the slaves liberated by British forces,
and no elected or appointed federal officeholder had ever raised it.40 When it
came to extracting money from Great Britain, northerners like John Quincy
Adams seem to have agreed implicitly with southerners like James Monroe
that those slaves were property, pure and simple, under federal law.

It was one thing for the United States government to seek restitution for the
financial losses of slaveholders resulting from enemy operations in wartime,
but federal officials were no less solicitous about the peacetime problem of
slaves escaping across international boundaries. For instance, slaveholders in
Georgia complained repeatedly after the Revolution that Spanish Florida had
become a haven for runaways. The labors of John Jay as secretary for foreign
affairs under the Articles of Confederation bore fruit in 1790 when the King
of Spain ordered the governor of East Florida to cooperate in closing the bor-
der to fugitives.41 At the urging of Georgia leaders, President Washington and
Secretary of State Jefferson then tried to arrange an agreement with the
Spanish governor, Juan Nepomuceno de Quesada, for retroactive enforce-
ment of the royal directive and the consequent return of all American slaves
living as fugitives in Florida. Their ambitious effort failed, however, and the
Georgians had to be satisfied with Quesada’s promise to detain and return
runaways entering Florida after the promulgation of the King’s order in that
province.42

Soon the circumstances were reversed when Jefferson received a Spanish
complaint that several Georgians had crossed the border and kidnapped a
number of slaves belonging to a Florida resident. At about the same time,
French West Indian officials accused an American sea captain of carrying off
some blacks from Martinique and selling them as slaves in Georgia. Jefferson
sought the advice of Attorney General Edmund Randolph, who informed
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him that there was no federal law authorizing the punishment of such activ-
ities. The president did not ask Congress for appropriate legislation. Instead,
Jefferson contented himself with vainly requesting the governor of Georgia
to see that justice was done in the interest of international amity.43

With Spanish control chronically weak, Florida was the scene of much
turmoil during the first two decades of the nineteenth century. When the
wars in Europe and America came to an end in 1815, Spain retained posses-
sion of the colony, except that the United States had seized the area west of
the Perdido River, claiming it as part of the Louisiana Purchase. Complaints
again arose over the problem of slaves fleeing across the border into Florida,
where they often mingled with the Seminole Indians. Slaveholders in Geor-
gia and Alabama became especially apprehensive when they learned that
several hundred blacks, together with a number of Seminoles, had occupied a
fort within Spanish jurisdiction on the lower Apalachicola River. Some of
these blacks were recently arrived fugitives, but many others were descen-
dants of slaves who had sought refuge in Florida during the eighteenth
century. All of them were militantly determined to retain their freedom. The
fort was one built and recently evacuated by British troops, who had left a
large supply of weapons and ammunition behind them. The commander of
American forces in the area received emphatic instructions on the subject
from his superior officer, General Andrew Jackson. “If the fort harbours the
Negroes of our citizens . . . or hold[s] out inducements to the slaves of our cit-
izens to desert from their owners’ service,” Jackson wrote, “this fort must be
destroyed.”44

And destroyed it was. An army regiment with two cannon and a large
number of Creek allies marched southward across the border and reached the
vicinity of the fort late in July of 1816. Meanwhile, two American gunboats
made their way up the river and began to exchange fire with the defenders of
the fort. A hot shot from one of the vessels struck the powder magazine, and
in the resulting explosion, most of the fort’s occupants (men, women, and
children) were killed outright or mortally wounded.45 The officer reporting
the event to the secretary of the navy expressed satisfaction at this elimina-
tion of a “rendezvous for runaway slaves” that would have been “highly
injurious to the neighboring states.”46 Some twenty-three years later, Con-
gress appropriated $5,465 as prize money for the officers and men of the two
gunboats. Not even Joshua R. Giddings of Ohio, then just beginning his con-
gressional career, spoke out against this reward for what he later called “one
of the darkest crimes which stains the history of any civilized nation.”47
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So began the first Seminole War, largely as a consequence of the use of
federal troops in the service of Georgia and Alabama slaveholders. Indians
and Florida blacks retaliated for the destruction of Negro Fort with raids on
American border settlements. Late in 1817, they ambushed a supply boat on
its way up the Apalachicola, killing most of the forty-man escort and all but
one of the women and children on board.48 President Monroe, in reporting
these hostilities to an outraged public, described them as “unprovoked”
Indian attacks.49 He and other American officials said as little as possible
about the role of escaped slaves in the border warfare. Taking personal com-
mand of a punitive campaign, General Jackson pursued the offenders into
Florida and managed to crush their organized resistance after some hard
fighting in which the blacks played a prominent part. This provocative con-
duct elicited angry protests from Spain while at the same time helping to
convince the Spanish government that the province might as well be relin-
quished before it was taken by force. Jackson’s actions sprang from mixed
personal motives and national purposes, one of which, certainly, was to
destroy the refuge for American fugitive slaves furnished by the black settle-
ments of Spanish Florida.50

Spain’s cession of Florida to the United States in 1821 simplified mat-
ters considerably but did not resolve the basic problem. Hundreds of blacks
went on living in loose association with the Seminoles, often ostensibly as
their slaves. White inhabitants of the region continued to charge that their
runaway slaves were finding refuge among those Seminole Negroes, and the
Indians in turn protested that white raiding parties made a habit of seizing
blacks indiscriminately and carrying them off as fugitives. In 1823, three
commissioners for the federal government, all of them southerners,
arranged a treaty confining the Seminoles to a reservation in the interior of
Florida. One of its provisions required the Indians to be “active and vigilant”
in excluding fugitive slaves from their domain and promised a bounty for
every runaway turned over to the federal Indian agent.51 Thus the United
States government entered more directly than ever before into the business
of slave hunting. Throughout the territorial period in Florida, the continu-
ing affiliation of blacks with Seminoles and the everlasting complaints about
it by slaveholders had a disturbing effect on federal Indian diplomacy. In
particular, the problem complicated and hindered the translocation of the
southern tribes beyond the Mississippi when that melancholy project was
undertaken in the 1830s. And although the second Seminole War, fought
from 1835 to 1842, must be viewed primarily as a conflict over Indian
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removal, it too, like the earlier war, was in some respects about African
Americans and slavery.52

American acquisition of Florida erased an international boundary that
had long been attractive to fugitives, but in Louisiana, slaves could still flee
across the Sabine River into Mexico. During the administration of John
Quincy Adams, the federal government moved to close that line of escape.
The American minister to Mexico, Joel R. Poinsett, negotiated a commercial
treaty, and, under instructions from Secretary of State Henry Clay, he
secured the inclusion of an article providing for the mutual return of fugitive
slaves. Since Mexico had scarcely any slaves except those that Americans
were beginning to bring into Texas, this would have been an arrangement
beneficial only to American slaveholders on both sides of the border. Some
Mexican officials raised objections to the article but acquiesced when Poinsett
insisted in “very strong language” that it was indispensable.53 In May of
1828, the United States Senate approved the treaty without a dissenting vote
and without any discussion of the fugitive slave provision.54 But in Mexico,
both houses of the national legislature rejected the article. “It would be most
extraordinary,” ran one statement, “that in a treaty between two free
republics slavery should be encouraged by obliging ours to deliver up fugitive
slaves to their merciless and barbarous masters.”55 Not until several years
later was a redrafted commercial treaty ratified by both nations. It contained
no mention of fugitive slaves.56

After the annexation of Texas and its admission to the Union as a slave-
holding state, followed by the American victory in the war with Mexico, the
problem of international escapes from slavery shifted southwestward to the
new international border at the Rio Grande. In 1855, an Austin editor
asserted that about four thousand runaway slaves had found sanctuary in
northern Mexico.57 Senator Sam Houston and other Texan leaders repeatedly
called the problem to the attention of federal authorities, urging a diplomatic
solution before Texans took matters into their own hands. The United States
government was responsive. First, Secretary of State John M. Clayton, then
the American minister to Mexico, James Gadsden, and then Gadsden’s suc-
cessor, John Forsyth, sought an extradition treaty with Mexico that would
include the return of runaway slaves, but all their negotiations failed. Forsyth
reported that he could make no headway against “the British borrowed cant
of philanthropy about slavery.”58

Of course the great majority of slaves fleeing the United States headed
northward to Canada. By 1860, according to the careful estimate of one
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historian, there were as many as thirty thousand fugitives, or children of
fugitives, living in Canada West (formerly Upper Canada and later
Ontario).59 One of the first American officials to take formal notice of the
problem had been John Quincy Adams. In 1819, as secretary of state, he
exchanged communications on the subject with Gibbs C. Antrobus, the
British chargé d’affaires in Washington. “Representations have been received
at this Department,” Adams wrote, “that several Negro slaves ran off last fall
from their owners in the State of Tennessee and have taken refuge at Malden
in Upper Canada. The owners are anxious to know if any arrangement can be
made by which permission could be obtained for them to go to Canada and
reobtain possession of their property.”60 Thus Adams, following precedents
set by the national leaders of his father’s generation, continued the practice of
viewing slaves as property in international relations.

Antrobus replied: “The legislature of His Majesty’s Province of Upper
Canada having adopted the Law of England as the Rule of decision in all
questions relative to property and civil rights, the Negroes have, by their res-
idence in Canada, become free, whatever may have been their former
condition in this country, and should any attempt be made to infringe upon
this right of freedom, these Negroes would have it in their power to compel
the interference of the courts of law for their protection, and the executive
government could in no manner restrain or direct the judges in the exercise
of their duty.”61 This pronouncement, which breathed the spirit of the
famous Somerset decision of 1772, had been formulated by the attorney gen-
eral of Upper Canada, and it proved to be virtually the British text in all
subsequent discussions of the subject.62

After Adams became president, his secretary of state, Henry Clay, tried
hard to secure an agreement with Great Britain for rendition of fugitive
slaves. Clay was acting under heavy pressure from his home state; the Ken-
tucky legislature had repeatedly invoked the aid of the federal government in
the recovery of blacks fleeing to Canada. In 1826, he instructed the American
minister, Albert Gallatin, to broach the subject in London. Gallatin was to
suggest that a British proposal for mutual exchange of criminals be expanded
to include deserters from military, naval, and merchant service, as well as
“persons held to service or labour” who escaped one country into the other.
What this amounted to was an offer to exchange British sailors who jumped
ship in American ports for runaway slaves who managed to reach Canada. If
the British government balked at incorporating such provisions in a treaty, it
might be willing, Clay thought, to make informal arrangements along the
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same lines. If it refused to return any slaves already in Canada, it should be
pressed for a promise not to receive any more.

Clay made it clear in these instructions to Gallatin that the importance of
the fugitive slaves transcended their monetary value. “They are generally the
most worthless of their class,” he wrote, “and far, therefore, from being an
acquisition which the British Government can be anxious to make, the
sooner, we should think, they are gotten rid of, the better for Canada. It may
be asked why, if they are so worthless, are we desirous of getting them back?
The motive is to be found in the particular interest which those have who are
entitled to their service, and the desire which is generally felt to prevent the
example of the fugitives becoming contagious.”63

Gallatin’s efforts were wholly unsuccessful. British officials, even while
administering a slaveholding empire in the West Indies, persisted in extend-
ing to Canada the principle that every person who reached British soil was
free.64 Clay, with the added stimulus of a resolution from the House of Rep-
resentatives, nevertheless directed Gallatin’s successor, James Barbour of
Virginia, to renew negotiations on the subject.65 In discussions with a new
foreign secretary, Lord Aberdeen, Barbour carefully explained that when
slaves succeeded in escaping, their example “impaired the value” of all those
who remained at home. Aberdeen listened sympathetically, but said that nei-
ther English law nor English public opinion would permit the granting of any
substantial remedy.66

Although the flight of slaves to Canada not only continued but substan-
tially increased after 1830, the United States government made no further
attempts to solve the problem by diplomatic means. As a last resort, some
slaveholders began trying to recover fugitives through criminal extradition
proceedings, relying on an Upper Canada law enacted in 1833. One such
effort proved successful in 1842. A slave indicted in Arkansas for larceny
(including theft of the horse with which he had made his escape) was
returned to Arkansas by authority of the Canadian governor-general.67 This
incident provoked an outcry from abolitionists on both sides of the Atlantic.
Their apprehensions increased later that same year when they learned that
the Webster-Ashburton Treaty contained an article providing for mutual
extradition. But in the few cases that came before them, British officials usu-
ally managed to find technical reasons for refusing to extradite runaway
slaves. The most notable incident took place on the very eve of the Civil War,
when a fugitive known as John Anderson reached Upper Canada after having
fatally wounded a Missouri farmer who tried to capture him. Arrested and
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held for possible extradition as an accused murderer, Anderson was eventu-
ally released on a technicality, but not until his case had caused much public
furor and inspired rival judicial proceedings in England and Canada.68

Thus Canada, like Mexico, successfully resisted the strenuous efforts
of the United States to extend the operation of its fugitive-slave laws
across international boundaries. But during the presidency of Andrew Jack-
son, another kind of escape from slavery began to trouble Anglo-American
relations.

In December 1830, the brig Comet set sail down the Potomac from Alexan-
dria, which was then part of the District of Columbia. Bound for New Orleans
with a cargo of 164 slaves, it ran into foul weather and struck a reef in
Bahamian waters off the coast of Florida. Those aboard were rescued and
taken to Nassau, where British authorities freed the slaves. Two years later,
the Encomium, carrying 46 slaves, had virtually the same experience. The
American consul at Nassau protested vigorously and was told with equal
force by the lieutenant governor’s secretary that anyone trying to carry the
Negroes away from the island would be liable to hanging.69

Of course the owners of the freed slaves were soon calling upon the
federal government to secure either the return of their property or adequate
compensation for it. Beyond such personal interest, the Comet and
Encomium affairs evoked strong protest from the South in general. Coming
at a time of deepening southern fear over the security of the slaveholding
system, the two incidents seemed to be part of an ominous international pat-
tern that included the Nat Turner uprising, the Garrisonian escalation of
antislavery vehemence, and the triumph of abolition in the British colonies.
Secretary of State Edward Livingston, in his instructions on the subject, made
it plain that more was at stake than the property rights of a few slaveholders.
“The doctrine that would justify the liberation of our slaves,” he said, “is too
dangerous to a large section of our country to be tolerated by us.”70 For the
better part of a decade, beginning with Martin Van Buren in 1831, American
diplomatic representatives spent an enormous amount of time arguing the
slave owners’ cause at the Court of St. James.

While British officials were pondering their response to these claims, a
third incident further intensified the controversy. Early in 1835, the brig
Enterprise, sailing from Alexandria to Charleston with 78 slaves, was forced
by bad weather to seek shelter in Port Hamilton, Bermuda. Local customs
officers seized the slaves and set them free, thereby provoking another out-

104 O the slaveholding republic



burst of southern complaint.71 The next year, when Andrew Stevenson of
Virginia became minister to England, he was instructed by the secretary
of state, John Forsyth of Georgia, that the Comet-Encomium-Enterprise
claims were “the most immediately pressing of the matters with which the
United States Legation at London is now charged.” It was the president’s
anxious wish, Forsyth continued, “that no time should be lost, and no exer-
tion spared on your part to effect an early adjustment of this long pending
claim.”72

Stevenson, a former speaker of the House of Representatives, was a stal-
wart defender of the slaveholding interest. He set to work carrying out
Forsyth’s instructions soon after his arrival in London. On July 29, 1836, he
dispatched a fifty-nine-page letter to Lord Palmerston, lecturing the foreign
secretary on every aspect of the matter at issue. The essence of his argument
was that the slaves in question were property under American law, that slav-
ery and the domestic slave trade were not contrary to the law of nations, and
that slaves on board an American ship remained within the jurisdiction of the
United States even when the ship entered the waters of another nation, if it
had been driven there by forces of nature. From Stevenson’s emphatic lan-
guage, one would never have suspected that there was any difference of
opinion in the United States about the status of slavery under federal law.
Slaves were recognized as property by the Constitution, he asserted in
response to one of Palmerston’s arguments. There was, in fact, “no distinction
in principle between property in persons and property in things.” Slavery as
property formed “a basis of representation” in the federal government; it
was “infused” into federal law and mixed itself with “all the sources” of fed-
eral authority.73

Nearly six months passed before Stevenson received an answer. In early
January 1837, Palmerston informed him that the British government would
assume financial responsibility for the slaves on the Comet and Encomium,
but not for those on the Enterprise. The difference was that the Enterprise
had arrived in Bermuda with its cargo of slaves after Parliament’s enactment
of emancipation in 1833. As a consequence, said Palmerston, the owners were
“never lawfully in possession of those slaves within the British Territory.”
Stevenson had thus gained a partial victory, but a bitter one. Palmerston went
on to declare that in the future, His Majesty’s government would entertain
no claim for slaves entering the British dominions, whatever the circum-
stances might be.74

After consultation with Forsyth, the American minister accepted the

105 O slavery in american foreign relations



British offer respecting the slaves of the Comet and Encomium, but he con-
tinued to argue vehemently the case of the Enterprise. His strongest language
was reserved for Palmerston’s statement of future British policy. That pro-
nouncement, Stevenson said, would encourage the flight or abduction of
slaves from their masters and, if adhered to, could not fail to be viewed as evi-
dence of “a spirit hostile to the United States.”75 In this manner, he
persistently identified the slaveholding interest with the American national
interest. When Palmerston again ventured to differentiate slaves from other
forms of property Stevenson replied at great length. “The question of prop-
erty in slaves,” he wrote, “is one, certainly, which the United States will never
consider even open for discussion, much less the decision of a foreign gov-
ernment.” To Forsyth, the minister wrote, “I have . . . been influenced alone
by a desire to fulfil the wishes of our Government on the subject, and vindi-
cate in a proper manner the rights of my country.”76

Back in the United States, John C. Calhoun led the congressional attack
on British conduct, calling the liberation of American slaves “one of the
greatest outrages ever committed on the rights of individuals by a civilized
nation.”77 After British officials had several times reaffirmed their decision
respecting the Enterprise, Calhoun in 1840 introduced a series of resolutions
in the Senate asserting the slave owners’ rights under international law. He
supported them in a speech that began as a strong logical argument and
became an excoriation of Britain’s antislavery posture, which he contrasted
with that nation’s repressive treatment of Ireland, India, and China. When
the time came for voting on the resolutions, an obscure northern senator
moved to lay them on the table, arguing that the United States should not
claim the right to recover slaves from within a foreign jurisdiction. But every
one of his senatorial colleagues voted against him and in support of Cal-
houn.78 Six months later, as if in answer to the Senate’s action, British
authorities freed 38 more American slaves when another vessel, the Her-
mosa, was wrecked on one of the Bahamas.79

The southern element that controlled American foreign policy wanted
security for the future even more than indemnity for the losses already suf-
fered by slaveholders. Consequently, in the spring of 1838 Stevenson was
instructed to cease arguing the issue on its merits and try instead to negotiate
a convention providing for the disposition of all slaves that might thereafter
“be carried by force, or be driven by stress of weather within the British
colonies.” What the United States government desired, Stevenson informed
Palmerston, apparently in all seriousness, was that British authorities “refrain
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from forcing liberty” on such slaves. They should be either left aboard their
ship or confined within a military installation until reclaimed by their own-
ers. The foreign secretary, in his reply, did not pass up the opportunity to
indulge in a little sarcasm. “It is difficult to suppose,” he wrote, “that any
slave who is brought into a situation in which the choice of freedom is placed
within his reach can require the employment of force to induce him to avail
himself of that choice.” As for the proposed convention, he rejected the idea in
such emphatic terms that Stevenson thought it useless to pursue the matter
further.80 The American government had thus failed again in its efforts to
protect slaveholding rights beyond the limits of its jurisdiction.

Meanwhile, Palmerston and Stevenson had begun to discuss details of
settling the Comet and Encomium claims, disagreeing over the number of
slaves involved, the method of evaluation, and the amount of interest to be
paid. The claims were referred to the Lords of the Treasury for investigation,
and the settlement did not reach its final stages until 1839. On May 2 of that
year, Palmerston announced that Britain would pay approximately $115,000,
including interest and certain expenses, for 179 slaves liberated. The per
capita value, set at close to $500, was relatively generous, considering the fact
that, as Stevenson noted, “a large portion of the slaves were women and chil-
dren, some of them under five years of age.”81 The American government
was then left with the task of distributing the money among the claimants.
About four-fifths of it actually went to insurance companies that had already
reimbursed most of the slave owners.82 The work was not finished until 1843,
when Congress passed a law for the proportional distribution of $7,695
remaining in the indemnity fund. Joshua R. Giddings, who had recently been
censured by the House for his antislavery vehemence, seized the opportunity
to make a long speech denouncing the federal government’s involvement in
the protection of slavery.83

The subject of slavery dominated Stevenson’s five years of service as
American minister in London. Besides his devoted attention to the Comet-
Encomium-Enterprise claims, he spent much time protesting the conduct of
the British navy in its efforts to suppress the international slave trade. Fur-
thermore, his own slaveholding background drew him into an unseemly
public quarrel with a famous member of Parliament. At an abolitionist meet-
ing in 1838, the Irish leader Daniel O’Connell reportedly pilloried Stevenson
as “a slave-breeder, one of those beings who rear up slaves for the traffic.”
Stevenson took steps toward challenging O’Connell to a duel but in the end
let the matter drop.84
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Meanwhile, other events and controversies, dealt with primarily in Wash-
ington, were disturbing Anglo-American relations. For one thing, a major cri-
sis resulted from the burning of the American steamer Caroline during the
Canadian rebellion of 1837. It was soon followed by the renewal of a danger-
ous quarrel over the boundary between Maine and New Brunswick. A new
British ministry headed by Sir Robert Peel decided to send a special mission to
the United States to seek resolution of the accumulated differences between
the two countries. The well-known British banker, Alexander Baring, now
Lord Ashburton, accordingly set out for Washington early in 1842. Upon his
arrival, he found himself in the midst of a new public uproar over the libera-
tion of still another shipload of American slaves in the British West Indies.

In the autumn of 1841, the brig Creole was en route from Virginia to
Louisiana with a cargo of tobacco and 135 slaves when a revolt broke out on
board. Nineteen of the blacks, led by a man named Madison Washington,
seized control of the vessel, killing one passenger during the struggle and
wounding several officers and members of the crew. They then sailed to
Nassau, where officials set all of the slaves free. Even the mutineers were
released after being held in custody for a number of months. Orders from
London forbade their return to the United States for trial, there being no
Anglo-American extradition agreement in force at the time, and the local
admiralty court dismissed charges against them in Nassau on grounds of
insufficient evidence.85 Thus ended the most successful slave rebellion in
American history, achieved with British collaboration.86

Southerners were furious, and all the more so because antislavery radi-
cals took the British side in the diplomatic controversy that followed. Release
of the slaves, said Calhoun, was “the most atrocious outrage ever perpetrated
on the American people,”87 and similar expressions of anger came from the
Virginian in the White House, John Tyler. Although Secretary of State Daniel
Webster tried to exercise a restraining influence, Ashburton found the presi-
dent “very sore and testy” about the Creole and “not a little disposed to be
obstinate on the subject.”88 Webster condemned the British action as a viola-
tion of the law of nations and instructed the American minister in London,
Edward Everett, to demand indemnification of the slave owners.89 Tyler
insisted that in addition some kind of guarantee for the future should be
written into the treaty under discussion, but public opinion in England
blocked any such result. “Touching on the Creole affair,” Foreign Secretary
Lord Aberdeen wrote to Ashburton, “I very much fear it will be impossible to
give any positive security against a repetition of the same kind of proceed-
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ing.” Aberdeen also refused to allow the inclusion of mutiny on the list of
crimes to be made extraditable.90

As it finally emerged, the Webster-Ashburton Treaty settled the North-
east boundary dispute and established a policy of cooperative action against
the African slave trade, but the text contained no mention of the Creole or of
the issues associated with it. The best that Ashburton could offer was an
informal promise, made without authorization from London, that British
officials would avoid “officious interference” with American ships driven by
necessity into West Indian ports. That meager concession nevertheless satis-
fied Calhoun as a temporary disposition of the problem, and it was
grudgingly accepted by Tyler.91

Thus the claims resulting from the liberation of slaves on the Enterprise,
Hermosa, and Creole slipped into abeyance, while the promise of British
restraint in the future did nothing to resolve the important issues that had
been raised. The basic question was whether the slaves, once they arrived in a
West Indian port, continued to be under American jurisdiction or became
subject to British municipal law. The answer depended partly upon whether
slaves under international law were distinguishable or indistinguishable from
ordinary property such as animals and commodities. British spokesmen
maintained that their nation, having abolished slavery, was under no obliga-
tion to acknowledge within its own jurisdiction the force of any foreign law
treating persons as property. American officials replied that the slave system
of the British West Indies remained partly intact after 1833 because of the
transitional apprenticeship system that was established, and that in any case,
British domestic legislation could not unilaterally change the law of nations;
that slaves aboard an American ship on the high seas were property under
American law and therefore under the law of nations, and that their status
remained the same if the ship was forced by distress into a foreign port.
Always underlying the American argument was the assumption, still much
disputed in Congress but unreservedly embraced by northerners as well as
southerners in the Department of State, that according to the laws and Con-
stitution of the United States, slaves were property and nothing else.

After a decade of further diplomatic exchanges on the subject of the
freed slaves, Britain and the United States in 1853 signed a convention
establishing a joint commission to deal with the extensive list of private
claims outstanding against both governments. It included the customary
provision that cases disagreed upon by the commission were to be submit-
ted to an umpire. The man chosen for that post was Joshua Bates, a native
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New Englander who had long been resident in London as a banking associ-
ate of the Baring family.92 Predictably, the commissioners failed to reach
agreement on the Enterprise, Hermosa, and Creole claims. Bates accord-
ingly studied the evidence and in the winter of 1854–55 rendered decisions
that turned out to be uniformly in favor of the American claimants.93

Speaking of the Enterprise case, he declared: “At the time of the transaction
on which this claim is founded, slavery existed by law in several countries,
and was not wholly abolished in the British dominions; it could not then be
contrary to the law of nations, and the Enterprise was as much entitled to
protection as though her cargo consisted of any other description of prop-
erty.” And with respect to the Creole he said: “The municipal law of
England can not authorize a magistrate to violate the law of nations by
invading with an armed force the vessel of a friendly nation that has com-
mitted no offense, and forcibly dissolving the relations which by the laws of
his country the captain is bound to preserve and enforce on board.”94 Bates
awarded $49,000 to insurance companies for the slaves on the Enterprise,
$16,000 to insurance companies for the slaves on the Hermosa, and
$110,330, mostly to individuals, for the slaves on the Creole.95

The Creole affair had an explosive effect on American politics as well as
on American diplomacy. It took place during the later stages of the long
struggle over antislavery petitions sent to Congress—a struggle that had
begun in 1836 and reached a dramatic climax on the floor of the House of
Representatives in January 1842 with an attempt to censure John Quincy
Adams. While Adams elaborately defended himself to the eventual frustra-
tion of his adversaries, American abolitionists were cheering the liberation of
the Creole slaves and urging the British government to reject all demands for
reimbursement of the slave owners. The abolitionist point of view was incor-
porated in a series of nine resolutions that Joshua Giddings laid provocatively
before the House on March 21. Slavery, their argument ran, existed only by
virtue of state law, which did not extend to the high seas. The constitutional
authority of the federal government did extend to the high seas but not to the
protection of slavery. Therefore, when the Negroes on board the Creole
asserted their natural right to freedom, they “violated no law of the United
States” and were “liable to no punishment.”96

The deadly anger with which the majority received the reading of the
resolutions seems to have intimidated Giddings, for he soon rose to withdraw
them from consideration. But it was too late. A motion of censure, which
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accused him of justifying mutiny and murder, was introduced immediately,
and his request for adequate time to prepare a defense was brushed aside. The
motion passed the next day by a vote of 125 to 69. Giddings promptly
resigned and returned home to Ohio. There, in a special election, he won the
overwhelming approval of his constituents, receiving 95 percent of the votes
cast. By May, he had returned to his seat in Congress.97

Although Giddings did not stand alone in the House of Representatives,
there were at this time no such voices of antislavery radicalism in the Senate
and certainly none in the executive branch of the federal government. A
striking feature of the long-running controversy over slaves liberated in
British West Indian ports was the consistency with which the Department of
State followed proslavery theory in all diplomatic correspondence and nego-
tiation on the subject. It made little difference whether Democrats or Whigs,
southerners or northerners were in charge. Webster was just as emphatic as
Forsyth, for instance, in giving American slavery the character of a national
institution fully protected by the Constitution.98

The United States government, by its habitual willingness to act as an agent
of slaveholders, made slavery an explicit and troublesome issue in American
diplomacy, especially in relations with Great Britain. But there were also
other ways in which the peculiar institution significantly influenced Ameri-
can foreign policy. One example deserving close attention is the attitude of
the government toward Saint Domingue, the French colony that came to be
known as Haiti. It was an attitude fixed during the presidency of George
Washington and sustained for approximately seventy years.

The black people of Saint Domingue, most of them slaves, rose in bloody
revolt during the French Revolution. Part of the dominant planter class was
killed off, and the rest fled the island, many taking refuge in the United
States. The blacks defeated British as well as French attempts to reestablish
European control of the island and then in 1804 declared themselves to be an
independent nation.99 Americans had good reason to be grateful to the
Haitians, whose successful defense of their country against Napoleonic
efforts to reconquer it cleared the way for the Louisiana Purchase in 1803.
Besides, the war in Europe had opened the island to American trade, and the
Haitians, in breaking away from colonial rule, were paying Americans the
tribute of imitation. Yet the Haitian Revolution inspired much more alarm
than sympathy in the United States for it provided American slaves with a
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model of violent resistance and thereby embodied the worst nightmares of a
slaveholding society. In southern consciousness long afterward, the very
name of the place remained a synonym for their ultimate danger. “I am old
enough to remember the horrors of St. Domingo,” wrote Chief Justice Roger
B. Taney on the eve of Lincoln’s election in 1860, “and a few days will deter-
mine whether anything like it is to be visited upon any portion of our own
Southern countrymen.”100

Beginning in 1791, the Washington administration advanced over
$700,000 to help the French planters of Haiti in their resistance to the revolt.
Charged against the Revolutionary War debt owed to France, the money was
used to buy arms and other supplies in the United States.101 This experiment
in aiding the suppression of a servile rebellion on foreign soil came to an end
when the National Convention assumed power in France and decreed eman-
cipation for the slaves of Saint Domingue. Later, as a strategic move in the
undeclared naval war with France, President John Adams entered into tempo-
rary collaboration with Haitian leader Toussaint L’Ouverture, but that policy
was not continued by his successor. President Jefferson favored the restora-
tion of French control in Saint Domingue and lent some encouragement to
Napoleon’s plans for reconquest of the colony.102 By 1803, the French mili-
tary effort there had become a disaster, and Napoleon, giving up his dream of
a new French empire in America, sold Louisiana to the United States. The
Haitian declaration of independence, following soon thereafter, was not a wel-
come event for Jefferson. On the contrary, despite considerable opposition
from commercial interests, he decided that all trade with the black revolu-
tionaries should be suspended. Congress enacted legislation to that effect
early in 1806 and renewed it the following year.103

The situation was complex and so were Jefferson’s motives. For one
thing, he feared that an independent Haiti would soon come under British
domination. In addition, he probably hoped to get Napoleon’s help in prying
the Floridas loose from Spain. Consequently, there were elements of truth in
the complaint of some Federalist critics that the embargo on trade with Saint
Domingue had been dictated from Paris. But underlying such immediate
strategic considerations was the visceral apprehension with which most
southerners viewed this self-proclaimed nation of rebellious slaves, whose
very existence cast a menacing shadow over the slaveholding states of the
Union. Jefferson’s own son-in-law, John Eppes, issued a warning on the floor
of Congress that independence for Haiti would bring “immediate and horri-
ble destruction on the fairest portion of America.”104
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As early as 1792, Jefferson and other Virginians had been disturbed by
reports of slave plots that seemed linked to the revolt in Saint Domingue.
Then, in the summer of 1800, fear became reality. A large number of armed
slaves, led by a tall young black named Gabriel began to assemble near Rich-
mond with the intention of marching on the city. But a heavy rainstorm
forced them to disperse, and the conspiracy collapsed as troops called out by
Governor James Monroe began arresting the ringleaders. Although no white
person had been harmed, at least twenty-six slaves were hanged.105 Many
Virginians had qualms about such wholesale executions, and the General
Assembly passed a resolution requesting the governor “to correspond with
the President of the United States on the subject of purchasing lands without
the limits of this State, whither persons obnoxious to the laws or dangerous
to the peace of society may be removed.”106

Accordingly, Monroe addressed a letter to Jefferson on the subject and in
due course received a reply. The president invited the Virginians to make
their request more specific, and he canvassed all the places to which “danger-
ous characters” like Gabriel might conceivably be exiled. For various reasons,
no part of the North American continent seemed suitable. South America
was a possibility. The West Indies were more promising, and Jefferson even
toyed with the idea of sending rebellious blacks to Saint Domingue, where
their behavior would no doubt be regarded as “meritorious” instead of “crim-
inal.” As a last resort, he concluded, there was always Africa. The Virginia
legislature responded with a resolution proposing the purchase of land in
Africa or South America as a place of exile for slaves guilty of conspiracy and
insurrection.107

Jefferson, who seems to have had no doubt that this was legitimate busi-
ness of the federal government, wrote to Rufus King, the American minister
in London, asking him to find out if such slaves might be received in the
colony of Sierra Leone. That social experiment on the west coast of Africa had
been established by a private company of British abolitionists as a haven for
freed slaves. Sierra Leone was already troubled by unruly elements in its
population, however, and the proposal to make the colony a dumping ground
for American malcontents understandably found little favor among British
officials or the company’s directors. King could only report that his efforts
were getting nowhere. Jefferson continued to assure the Virginians that he
had the matter “sincerely at heart” and would keep it under his “constant
attention,” but nothing further was done.108

The suspension of commerce with Haiti, though in effect for only two
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years, was continued by more general legislation affecting American foreign
trade: first, the famous Jeffersonian Embargo of 1807, and then, the Non-
intercourse Act of 1809. When a Massachusetts congressman proposed to
exempt Haiti from the operation of the latter measure, John Randolph
denounced his amendment as a threat to southern security, and it was
defeated by a vote of 97 to 1.109 In 1810, the measure known as “Macon’s Bill
No. 2” reopened the possibility of trade with Haiti, which at that time was
divided by warfare between rival native leaders. Some of the first American
vessels sent to the island ran afoul of Henri Christophe, the black ruler of
northern Haiti. He seized a number of cargoes, declaring that they would
serve as reimbursement for money that had been taken from him by fraud in
Baltimore. The inevitable result was a list of claims that the United States
government was expected to press against a nation whose existence it refused
to recognize. Forty years later, those claims were still unfinished business for
the Department of State.110

The chronic disorder in Haiti may have been sufficient reason for with-
holding recognition, but not after 1820. In that year, Jean Pierre Boyer re-
united the country and began a long period of relatively stable rule. One
immediate result was an increase in the commerce between the United States
and Haiti. It amounted to more than $4 million in 1820–21, or about 4 percent
of all American foreign trade that year.111 Furthermore, in 1822, the Monroe
administration, with almost unanimous support from Congress, began recog-
nizing various Latin American republics that had secured their independence
more recently than Haiti. Yet when the Boyer government requested recogni-
tion that same year, it was refused without the courtesy of a direct reply.112 In
a special message to Congress dated February 25, 1823, Monroe justified non-
recognition partly on the grounds that France had not yet acknowledged the
independence of her former colony.113 This explanation coolly ignored the fact
that Spain likewise had not acknowledged the independence of those Latin
American nations with which the United States was in the process of estab-
lishing diplomatic relations. Significantly, when France did recognize Haitian
independence two years later, the action had no effect on American policy.

Everyone knew that the rejection of Haiti was dictated primarily by
southern sensitivities, which were painfully tender in the early 1820s. The
South had been shocked by the amount of antislavery feeling manifested in
the great Missouri controversy of 1819–21. Then exposure of the Denmark
Vesey conspiracy in South Carolina sent a wave of alarm through all the
slaveholding states during the summer of 1822—that is, just as Boyer was
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preparing to ask for recognition. To anxious southerners, the request seemed
absurd because of Haiti’s racial character and menacing because of Haiti’s
revolutionary tradition. An article in Niles’ Register, a Baltimore publication,
put it plainly enough. The author first praised Haiti’s “enlightened govern-
ment,” which, he said, was more liberal than most of those functioning in
Europe, but then he concluded: “The time has not yet come for a surrender of
our feelings about color, nor is it fitting at any time that the public safety
should be endangered.”114 Monroe, in his special message, preferred to be
delicate rather than clear: “Regarding the high interest of our happy Union
and looking to every circumstance which may by any possibility affect the
tranquillity of any part, however remotely, and guarding against such injury
by suitable precautions, it is the duty of this Government to promote by all
the means in its power and by a fair and honorable policy the best interest of
every other part and thereby of the whole.”115

The official American attitude did not change when John Quincy Adams
succeeded Monroe in the presidency. At one of the first Adams cabinet
meetings, Secretary of State Henry Clay ventured to suggest that the inde-
pendence of Haiti would probably have to be recognized before very long.
Adams stated his objections to such a departure from the policy of his prede-
cessor, and Clay apparently never raised the question again.116 Both Monroe
and Adams did send agents to look after American commercial interests in
Haiti, but the Haitian government refused to take any formal notice of their
presence until it had been accorded recognition.117

Southern concern about Haiti intruded upon one of the major proposals
of the Adams administration in the realm of foreign policy—that is, upon the
question of whether the United States should participate in a conference of
independent American nations to be held at Panama in 1826. When Adams
and Clay sought congressional approval for sending a delegation, they ran
into strong opposition that was both partisan and sectional. Southerners
objected especially to several items on the agenda that promised to involve
the United States in international discussions of slavery. One was the possi-
bility of cooperation for suppression of the African slave trade. Another was
the question of relations with Haiti.118

The federal government, said Senator Robert Y. Hayne of South Car-
olina, had no power to interfere with the institution of slavery and must not
enter into any discussion of the subject with other nations. That rule of
silence extended to the problem of Haiti. “We never can acknowledge her
independence,” Hayne asserted. “Other States will do as they please—but let
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us take the high ground, that these questions belong to a class, which the
peace and safety of a large portion of our Union forbids us even to discuss.”
His words were echoed in the House of Representatives by another South
Carolinian, James Hamilton, who declared: “Haytien [sic] independence is
not to be tolerated in any form. Our opinions are derived from a solemn con-
viction that the consequences of this recognition would be fatal to our
repose. . . . The municipal laws of many of the Southern States would conflict
with the provisions of a treaty containing such a recognition, and produce a
concussion which must end either in the annihilation of these States, or the
destruction of the power of the General Government.”119

The emotional level of the debate was often extraordinary. John M.
Berrien of Georgia, confessing that he could scarcely control his feelings on
the subject, demanded: “Can the people of the South permit the intercourse
which would result from establishing relations of any sort with Haiti? Is the
emancipated slave, his hands yet reeking in the blood of his murdered master,
to be admitted into their ports, to spread the doctrines of insurrection, and to
strengthen and invigorate them, by exhibiting in his own person an example
of successful revolt?” Thomas Hart Benton of Missouri spoke in the same
vein. The safety of the slaveholding states, he declared, would not permit
“black Consuls and Ambassadors to establish themselves in our cities, and to
parade through our country, and give their fellow blacks in the United States,
proof in hand of the honors which await them, for a like successful effort on
their part.”120

Both the Senate and the House did finally vote their approval of the
Panama mission, but the United States, as it turned out, did not participate in
the Pan-American congress of 1826 because one of its delegates died on the
way and the other arrived after adjournment. The conference took no action
regarding Haiti, which remained a diplomatic outcast among the independent
nations of the western hemisphere.121

Meanwhile, the United States continued its policy of refusing recogni-
tion while promoting trade with the black republic. By 1844, the State
Department was maintaining three commercial agents in Haiti, and yet
recognition seemed further away than ever. In earlier decades, pressure for
more formal relations with Haiti had come primarily from maritime inter-
ests, but in the late 1830s the cause was taken up by the abolitionists as a
means of circumventing the gag rule against antislavery petitions. During the
winter of 1838–39, Congress received more than two hundred petitions for
recognition of Haiti.122 Even a moderate southerner like Hugh Swinton
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Legaré of South Carolina was provoked to violent anger. In the House of
Representatives, Legaré declared that such memorials were abolitionist in
purpose and amounted to declarations of war on the South. “They are 
treason,” he declared. “Yes, sir, I pronounce the authors of such things
traitors—traitors not to their country only, but to the whole human race.”123

In 1843, Congressman John Quincy Adams proposed that the House Com-
mittee on Foreign Affairs recommend establishment of a consulate in Haiti.
Every other member of the committee voted against him, including three
northerners whom he criticized in his diary for their “submission to the
South.” Adams apparently forgot that in his twelve years as secretary of state
and president he had consistently opposed recognition of any kind.124

In 1844, after two decades of relative stability, Haiti entered another
period of turmoil. The Spanish-speaking population on the eastern side of the
island, which had been unwillingly annexed to Haiti in 1822, declared its
independence as the Dominican Republic. The Haitian government failed in
repeated efforts at reconquest but stubbornly refused to acknowledge the
separation. American interest in the new republic centered on preventing
Britain and France from obtaining too much influence there and on the
strategic value of Samana Bay as a naval coaling station. The Dominican lead-
ership, in seeking recognition and help from the United States, shrewdly
emphasized the blackness of the Haitian population while exaggerating the
number and influence of white persons in Dominican society. Actually, many
if not most of the Dominicans calling themselves white were of a mixed blood
that would have meant classification as Negroes in the United States. Never-
theless, even John C. Calhoun and John Tyler allowed themselves to be
persuaded that the racial differences between the two parts of the island were
enough to justify recognizing the Dominican government instead of treating
it as a pariah like Haiti. But for a number of reasons, including the compli-
cated international politics of the Caribbean, no such recognition was
forthcoming during the antebellum years.125 When President Millard Fill-
more in 1852 ventured the suggestion that it might be time to consider
establishing normal relations, not only with the Dominican Republic and
Haiti, but with Liberia as well, he was tacitly pointing up the fact that the
standard and much reiterated American policy of recognizing de facto gov-
ernments did not extend to black nations.126

Of course some commercial interests went on urging recognition of Haiti
as a matter of good business, and some antislavery voices went on protesting
that the United States, in its treatment of Haiti, was betraying the principles
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of the American Revolution.127 But the southern view prevailed as American
policy continued to deny Haiti “the consideration to which her actual inde-
pendence and generally acknowledged sovereignty entitled her.”128 That
policy did not change until slaveholders ceased to be a major force in Ameri-
can politics.

Much more difficult to assess is the influence of slavery on American ex-
pansion and expansionism in the antebellum era. The presence of such influ-
ence can scarcely be doubted, but the difficulty lies in determining its weight
at each juncture and whether or not it was ever predominant. No one any
longer accepts at face value the abolitionist view that the acquisition of Florida,
the Texan Revolution, the annexation of Texas, the war with Mexico, and the
persistent efforts to acquire Cuba were components of a slaveholders’ master
plan for enlarging the domain of their peculiar institution.129 Yet the “slave-
power conspiracy” thesis did not miss the mark entirely. Expansionism had
many sources and was as much a national as a sectional phenomenon, but in
several manifestations it clearly reflected the dynamics of the slaveholding
interest. Politically, moreover, expansionism was stronger in the party with the
stronger southern accent—first the Jeffersonian Republicans and then the
Jacksonian Democrats. The connection became more pronounced after 1840,
when the Democratic party embraced expansionism with growing fervor and
at the same time displayed increasing subservience to the South. Northern
Democrats like James Buchanan who voted for the annexation of Texas and
advocated the acquisition of Cuba were obviously doing so in part to gratify
southern wishes and court southern favor. The effect of this warp in the pat-
tern of political power was sometimes little different from what a carefully
wrought conspiracy might have been expected to produce.

Concern about Florida as a haven for fugitive slaves had been one of the
reasons for the aggressive American policy that led to acquisition of the
province from Spain. The transfer was made by treaty, signed in 1819 but not
ratified until 1821. Those, of course, were the very years of the Missouri con-
troversy, the nation’s first major crisis over slavery. Secretary of State John
Quincy Adams seems to have negotiated the treaty without any qualms
about enlarging the slaveholding portion of the nation. A thoroughgoing
expansionist, he regarded the entire North American continent as the “proper
dominion” of the United States.130 By 1820, Adams was having some second
thoughts, saying privately that the treaty perhaps ought to contain an article
prohibiting slavery in the ceded territory, but he made no official proposal to
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that effect.131 The scattered antislavery objections to the acquisition of Florida
were offset by southern complaints about the treaty’s relinquishment of
American claims to Texas. President James Monroe did not regret that con-
cession, however. Troubled by the intensity of sectional feeling displayed in
the Missouri struggle, he feared that any efforts at further expansion to the
southwest would cause difficulties menacing to the Union. Southerners, he
concluded, should be “content with Florida for the present.”132

No such concern inhibited the two succeeding presidents. Adams had
scarcely settled into the White House in 1825 before his secretary of state,
Henry Clay, was instructing the minister to Mexico, Joel R. Poinsett, to seek a
boundary adjustment transferring some part of Texas to the United States.
The Mexicans, Clay suggested, might find the transfer desirable because it
would place their capital city nearer the center of their country.133 For the next
eleven years, the Adams and Jackson administrations, in negotiations directed
and conducted almost entirely by southerners, tried repeatedly to pressure
Mexico into selling all or part of Texas. Their efforts not only failed every time
but made Mexican leaders increasingly suspicious and unreceptive.134

Then, in 1836, there came the Texan revolution. Suddenly an indepen-
dent Texas appeared to be available for the taking, but Jackson proceeded with
uncharacteristic restraint, waiting a full year before even extending formal
recognition to the new republic. He and his handpicked successor, Martin
Van Buren, knew that annexation would probably mean war with Mexico,
and they also feared that it would be dangerously divisive for the Democratic
party and the nation.135 Sectional discord over slavery had already reached
such an alarming level that Van Buren in his inaugural address devoted more
attention to it than to any other national problem. The Texas question burst
into national politics just as the House of Representatives was imposing its
notorious restriction on abolitionist petitions. Throughout the North, denun-
ciation of the gag rule merged with opposition to the annexation of Texas in
a display of antislavery sentiment much broader than the abolitionist move-
ment. It was at this time, and with Texas primarily in mind, that certain
antislavery leaders began to cry out warnings against a “slave-power con-
spiracy” seeking to dictate national policy in its own selfish interest.136 The
atmosphere of rising tension encouraged Van Buren, a cautious man who
probably had little appetite for expansion anyhow, to avoid action likely to
precipitate a crisis. In the summer of 1837, his secretary of state, John Forsyth
of Georgia, rejected a formal Texan request for annexation. The following
year, resolutions favoring annexation failed in both houses of Congress.137
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Clearly, antislavery feeling, together with a widespread disinclination to
aggravate the slavery controversy, was impeding the extension of American
sovereignty over Texas, and it continued for a time to do so. With anti-Texas
sentiment heavily concentrated in the Whig party, the election of William
Henry Harrison and a Whig Congress in 1840 gave annexationists no reason
to hope for anything better than the four frustrating years under Van Buren.
The appointment of Daniel Webster as secretary of state tended to reinforce
such negative expectations. Perhaps nothing other than an extraordinary his-
torical accident could have opened a passage through the barriers of
circumstance that blocked the road to annexation. Harrison’s death soon after
he took office brought John Tyler, an ardent expansionist, into the White
House. This crucial change did not begin to affect the government’s Texas pol-
icy, however, until Tyler had broken with his party and freed himself from its
restraints. The group of men who gathered about him in his political isolation
included some of the leading Texas enthusiasts, such as Thomas W. Gilmer
and Abel P. Upshur of Virginia, Robert J. Walker of Mississippi, and the Ken-
tucky-born journalist, Duff Green. By the spring of 1843, when he at last
eased Webster out of the cabinet, Tyler and his “Texas junto” were ready to
launch a new annexation movement.138 They faced the huge task of mobiliz-
ing American public opinion so compellingly as to extract from the Senate,
with its hostile Whig majority, a two-thirds vote in favor of a treaty of annex-
ation. This meant, more specifically, that they needed to gain the united
support of southerners in both parties and the united support of Democrats in
both sections. But the kind of appeal likely to promote southern solidarity
would tend to aggravate sectional tensions and bring northern Democrats
under increased antislavery pressure. Fortunately for the junto, national
interest and southern interest in annexation could both be stimulated by
exploiting certain international implications of the Texas question.

The remarkable territorial expansion of the United States in the 1840s
took place against a background of intense Anglo-American rivalry and
friction in various parts of the world from African waters to the Pacific
Northwest. Most notably, the festering dispute over the Oregon boundary
lent credence to American suspicion of British intentions in several other
parts of North America. Expansionism fortified with resurgent Anglopho-
bia became arguably a strategy of defense against the potential
encroachments of a traditional enemy. Moreover, according to some influ-
ential southerners, British foreign policy posed a serious threat, not only to
the national and commercial interests of the United States but also to the
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institution of slavery. The historic parliamentary legislation of 1833 eman-
cipating slaves in the British West Indies had been a shocking turn of
events for southern slaveholders, and all the more so because of the
encouragement that it gave to American abolitionists.139 British hostility
to American slavery had been forcefully demonstrated in the series of inci-
dents from 1831 to 1841 involving slave ships driven by circumstance into
West Indian ports. Increasingly, the British government seemed to be
acting virtually as international sponsor of the antislavery movement. The
secretary for foreign affairs, Lord Aberdeen, acknowledged in 1843 that his
country was “constantly exerting herself to procure the general abolition
of slavery throughout the world.”140

By that time, southern apprehensions centered especially on Britain’s
intentions with regard to Texas. British officials, it was said, were scheming to
bring about the abolition of slavery in that republic as a first step toward
undermining the institution in the United States. Duff Green wrote from
London, where he was serving as Tyler’s executive agent, that annexation was
“the only means of preventing Texas falling into the hands of English fanat-
ics and thus becoming a depot for smugglers and runaway slaves.”141 Andrew
Jackson became convinced of the danger and described it this way: “Great
Britain is trying to obtain the liberation of the slaves in Texas for the avowed
purpose of coercing the South and West into this measure by destroying the
value of this property and opening the way for our slaves to run away to
Texas.” Abel P. Upshur, who succeeded Webster as secretary of state, confided
to Calhoun his belief that Britain was “determined to abolish slavery
throughout the American continent” and had formulated her Texas policy
with that purpose in mind.142 Upshur and Calhoun agreed that British spon-
sorship of abolitionism masked a grand scheme to build a monopoly of world
commerce on the ruination of the American economy. The editor of the
Washington Madisonian, Tyler’s political organ, hammered away at the same
theme in a number of editorials.143 These and other southerners undoubtedly
exaggerated and perhaps even largely imagined the British threat to Ameri-
can slavery, but that they exaggerated their own fears is by no means so
clear.144 Southern expansionism, like national expansionism, contained ele-
ments of defensive imperialism—that is, the disposition to forestall a
perceived threat of encroachment by making a preemptive advance. In the
southern case, this defensive mode was probably dominant, although it
blended imperceptibly with more aggressive aspirations to extend the geo-
graphic limits and political power of the slaveholding culture.
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Whatever may have been the effect on southern opinion, it is unlikely
that the outcry about British plans to abolitionize Texas did much good for
the annexation cause in the North. There, advocates appealed to the general
spirit of expansionism that would soon be epitomized in the phrase “manifest
destiny.” They stressed the commercial advantages of annexation and the
threat that British control of Texas would pose to national security.145 Oppo-
sition on antislavery grounds constituted a formidable obstacle, however, and
had to be met more directly. One way of doing so was to attack abolitionists as
subversives lending aid to the British in their plotting against the United
States.146 Another was to maintain that balancing the annexation of Texas
with the acquisition of Oregon would promote sectional harmony by reaf-
firming and extending the tradition of the Missouri Compromise.147 But the
most unusual attempt to disarm antislavery opposition came from Robert J.
Walker in a widely circulated public letter arguing that the presence of Texas
in the Union would actually facilitate the extinction of slavery in the United
States by gradually drawing the institution southward into Mexico, Central
America, and South America.148

In October of 1843, as its propaganda campaign gathered momentum,
the Tyler administration secretly initiated discussions of annexation with the
government of Texas. Although impediments thrown up by the Texan presi-
dent, Sam Houston, prolonged the negotiations for several months, the
preparation of a treaty had nearly been completed when another historical
accident intervened. On February 28, 1844, the explosion of a gun aboard the
warship Princeton during a presidential excursion killed eight persons, one of
whom was Secretary of State Upshur.149 Tyler waited only a week before
nominating Calhoun as Upshur’s successor, and the Senate promptly voted its
unanimous approval.150 Reluctantly accepting the appointment, Calhoun
arrived in Washington near the end of March and immediately set to work
with the Texan representatives. The treaty of annexation was formally signed
on April 12 and transmitted to the Senate ten days later. Tyler accompanied it
with a message (his first official statement on the subject) in which he argued
that union with Texas would benefit all parts of the United States. His only
reference to slavery and the Anglo-abolitionist threat was very delicately
phrased. For the southern states, he said, annexation would mean “protection
and security to their peace and tranquillity, as well against all domestic and
foreign efforts to disturb them.”151

Tyler’s appointment of Calhoun, the most noted defender of slavery in
the country, had been announced at about the time that word of the annexa-
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tion treaty was leaking out to the general public. Abolitionists were not alone
in their mounting wrath at the revelations. In a lead editorial on March 16,
for instance, the Washington National Intelligencer denounced the “unau-
thorized and clandestine manner” in which the administration had reversed
previously established policy and “gone a-wooing” to the government of
Texas. Although the treaty went before the Senate in executive session, the
veil of official secrecy was soon swept aside. Benjamin Tappan of Ohio, the
older brother of abolitionists Arthur and Lewis Tappan, sent his confidential
copy of the treaty and accompanying papers to the New York Evening Post,
which quickly published them. Tappan’s colleagues formally reprimanded
him for his “flagrant violation of the rules of the Senate and disregard of its
authority,” but they subsequently removed the injunction of secrecy and
ordered the printing of twenty thousand copies of the documents for their
own use.152

Exposure of the Texas documents to public view provoked a furor
because they gave the impression that the primary purpose of annexation
was to protect American slavery from the abolitionist plotting of Great
Britain. Exposed to public view, for example, were Upshur dispatches to the
American minister in London containing extravagant descriptions of the
British threat, together with pronouncements on the ineradicability of slav-
ery in the United States.153 The most sensational item, however, was
Calhoun’s letter of April 18 to Richard Pakenham, the British minister in
Washington. After taking perfunctory note of assurances from Lord
Aberdeen that the British government had no intention of interfering with
slavery in the southern states, the new secretary of state responded at length
to Aberdeen’s acknowledgment that Britain favored abolition everywhere in
the world. He began by explaining and justifying the annexation of Texas as
a response to British antislavery designs. “This step,” he wrote, “has been
taken as the most effectual, if not the only, means of guarding against the
threatened danger.” He went on to declare that every nation must determine
its own racial policy and that in the United States the decision rested entirely
with the individual members of the Union. The federal government had no
right to interfere but only the duty to protect each state in whatever policy it
might adopt with respect to the African race. After this enunciation of
proslavery constitutional theory, there followed some familiar proslavery dis-
course on the consequences of abolition. Calhoun cited census figures to
demonstrate that free blacks were the most wretched element of the Ameri-
can population, in contrast, he said, with southern slaves, who enjoyed a
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degree of health and comfort equal to that of any laboring class in Christen-
dom and who represented the African race’s highest attainment in morals,
intelligence, and civilization. Abolition of slavery in the United States, he
concluded, would be a “calamity” for the whole country, but especially for the
slaves themselves.154

Historians disagree about Calhoun’s motivation in sending off such an
inflammatory communication at such a critical time.155 The letter may have
been intended to rally and unite the South on behalf of annexation. It may
have been a political maneuver against Van Buren. But most obviously it was
a move to install proslavery doctrine as official national doctrine in the con-
duct of foreign relations. For a man returning to appointive federal office
after an interval of nineteen years during which he had swung from nation-
alism to extreme sectionalism, the letter served as a kind of inaugural address
breathing defiance to the North.

Before his death, Upshur had sounded out members of the Senate and
arrived at a conviction “little short of absolute certainty” that the treaty of
annexation would be approved.156 Whether or not this prediction was accu-
rate at the time, Calhoun’s appointment in March and publication of the
Texas documents in April dimmed the prospects of success by centering
attention more than ever on the connection between annexation and slavery.
Then in May, annexation politics were affected by a dramatic development in
presidential politics. Van Buren and Clay, by far the leading candidates in
their respective parties, had both issued anti-Texas statements. The Whigs
nominated Clay by acclamation, but at the Democratic convention, with nine
out of every ten southern delegates voting against him, Van Buren failed to
get the required two-thirds majority. Instead, after a number of ballots, the
convention nominated James K. Polk of Tennessee on an expansionist plat-
form that called for “the reoccupation of Oregon and the re-annexation of
Texas.”157 Suddenly, Texas had become a clear-cut partisan issue in a presi-
dential election year. Van Buren’s defeat was at first detrimental to the
annexation movement, but it proved crucially beneficial in the end.

After several weeks of debate, the treaty came to a final vote on June 8
and was overwhelmingly defeated, receiving only sixteen votes when thirty-
four were needed. Eight Democrats, including some resentful friends of Van
Buren, joined twenty-seven Whigs in opposition.158 The decision seemed
devastatingly conclusive, but a number of negative votes reflected more hos-
tility to the president and his annexation strategy than to annexation itself,
and the Senate was in any case a dubious mirror of public sentiment on the
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subject. Tyler turned immediately to the House of Representatives, control of
which had been recaptured by the Democrats in the midterm elections.
Together with the treaty and all documents already provided to the Senate, he
sent a message proposing ratification “by some other form of proceeding.”159

He meant a joint resolution, which would require simple majorities in both
houses instead of a two-thirds majority in the Senate. The first session of the
Twenty-eighth Congress came to an end before any action could be
attempted. When members reconvened in December 1844, Tyler’s hand had
been strengthened by the outcome of the presidential election.

Polk’s victory over Clay, although momentous in its consequences, was
by such a narrow margin that it had little meaning as a referendum on Texas
or anything else. Tyler and other annexationists nevertheless hailed it as a
popular mandate. “The decision of the people and the States on this great and
interesting subject has been decisively manifested,” the president declared in
his annual message to Congress on December 3.160 Soon a variety of annex-
ation proposals were being introduced in each chamber. The House, with its
strong Democratic majority, acted first. On January 25, it voted 120 to 98 for
a joint resolution that amounted to an enabling act for the admission of Texas
as a full-fledged state. The contest was much closer in the Senate, where an
amended version of the resolution finally carried on February 27 by a two-
vote margin. On the following afternoon, the House brushed aside
last-minute antislavery efforts and concurred in the Senate’s amendment
with more than fifty votes to spare.161 “The heaviest calamity that ever befell
myself and my country was this day consummated,” John Quincy Adams
wrote in his diary.162 Tyler promptly signed the resolution, and on March 3,
1845, his last full day in office, he sent a messenger to Texas with the offer of
statehood.163 Texas accepted and in December of that same year was formally
admitted to the Union. Presidential determination had triumphed. So had
the Democratic party with its expansionist agenda, and so had the southern
slavocracy.

Tyler always insisted that his Texas policy was national rather than sec-
tional in character. “I saw nothing but . . . the good, the strength, the
happiness, the glory of the whole country in the measure,” he declared. He
blamed Calhoun for the widespread impression that annexation had been
undertaken primarily in the interest of slavery.164 Surely it is true that Tyler
and Polk, in embracing expansionism with so much enthusiasm, tapped into a
powerful motive force that overran sectional boundaries. Annexation was
supported as a matter of national pride and national purpose by a good many
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Americans, including Illinois congressman John Wentworth. An antislavery
Democrat who would soon be voting for the Wilmot Proviso, Wentworth
told his colleagues that he hoped Oregon, Canada, Cuba, Mexico, and even
Patagonia would eventually follow Texas into the Union. God had designed
the original thirteen states, he said, “as the center from which civilization,
religion, and liberty should radiate and radiate until the whole continent shall
bask in their blessing.”165 At the same time, annexation was opposed by
many Americans as a matter of national honor and prudence, the argument
being that it amounted to an underhanded form of territorial conquest and
that it would lead inevitably to war with Mexico.

After all such considerations are duly noted, however, slavery remains
the heart of the matter. It was largely the slavery issue that made annexa-
tion so dangerously controversial for political leaders and caused the earlier
rejection of Texan requests for admission to the Union. Hatred of slavery
predominated in the opposition to annexation, and solicitude for slavery,
particularly the fear of a British plot to make Texas an entering wedge 
for abolitionism, was primarily what inspired the aggressive annexation
movement launched by the Tyler administration. Tyler, who as a young
congressman had bitterly opposed the Missouri Compromise, was arguably
the most resolute defender of slavery ever to occupy the presidency, and
both of his appointees as secretary of state were proslavery zealots of the
first rank.166 Together, these men brought the slaveholding influence on
American foreign policy to its apogee in their successful campaign to
expand the federal Union by adding a fifteenth slave state that covered
more than a quarter of a million square miles.

Writing to Upshur in August 1843 about British designs on Texas, Calhoun
added: “Connected with this subject, Cuba deserves attention. Great Britain is
at work there, as well as in Texas; and both are equally important to our
safety.”167 During the next several years, a campaign for the annexation of
Cuba got under way in various parts of the United States, overshadowed
though it was by other ventures in expansionism.168 To the South, Cuba like
Texas signified both danger and opportunity. The danger was that slavery
might somehow be abolished or overthrown on the island, which, said a
South Carolina congressman, would then become “a second Hayti to cast the
shadow of its ominous gloom over our shores.”169 As for opportunity, that
presented itself in the prospect of annexation, which would not only elimi-
nate the danger of emancipation but also strengthen southern political power
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within the Union and perhaps inspire further American expansion into the
Caribbean and Central America. Senator Albert G. Brown of Mississippi with
startling candor proclaimed in 1858: “I want Cuba, and I know that sooner or
later we must have it. . . . I want Tamaulipas, Potosi, and one or two other
Mexican States; and I want them all for the same reason—for the planting or
spreading of slavery.”170

In the early part of the century, however, it was the strategic importance
of Cuba that most concerned American leaders, who feared British and French
designs on this remnant jewel of the disintegrating Spanish empire. Presi-
dents Jefferson and Madison both explored the possibility of acquiring the
island, and Jefferson later wrote to President James Monroe: “I have ever
looked on Cuba as the most interesting addition which could ever be made to
our system of States. The control which, with Florida Point, this island would
give us over the Gulf of Mexico, and the countries and isthmus bordering on
it, . . . would fill up the measure of our political well-being.”171 At about the
same time, Secretary of State John Quincy Adams was predicting that within
half a century the possession of Cuba would have become “indispensable to
the continuance and integrity of the Union.” The laws of political gravitation,
he said, made eventual annexation virtually certain, and in the meantime, the
United States preferred that the island remain a Spanish colony.172 Later pro-
nouncements from the State Department repeatedly threatened armed
intervention to keep it so. Edward Livingston (Democrat) stated in 1832, for
example, that the American purpose respecting Cuba was “to preserve it in
the hands of Spain, even at the expense of a war.” Similarly, James Buchanan
(Democrat) declared in 1848 that the United States would “resist to the last
extremity” its transfer to any other European nation, and John M. Clayton
(Whig) added his concurrence a year later, saying that “news of the cession of
Cuba to any foreign power would, in the United States, be the instant signal
for war.”173

One other possibility was that the Cubans would declare themselves to
be an independent nation. Latin American revolts against Spanish rule had
already received the hearty approval of the United States, but sectional influ-
ence shaped a different national policy where Cuba was concerned.
Southerners feared that a struggle for independence would disrupt Cuban
society and lead to the overthrow of slavery. The result, according to Henry
Clay, might be “a renewal of those shocking scenes of which a neighboring
island was the afflicting theatre.” With the shadow of Haiti cast over Ameri-
can thought on the subject, Clay sent assurances to Spain that the United
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States would lend no countenance to Cuban independence movements. At the
same time, he set about discouraging plans for a joint Colombian-Mexican
expedition to liberate the island. During his four-year tenure as secretary of
state, it became the established American policy to support maintenance of
the status quo in Cuba, and that meant the continuation not only of Spanish
rule, but of slavery as well.174

Emancipation in the British West Indies heightened American concern
about Cuba, which seemed a prime target for British abolitionism allied with
British imperialism. In 1843, for example, Daniel Webster directed the Amer-
ican consul at Havana to investigate a report of a plot to erect “a black
Military Republic under British protection.”175 Such apprehensions were fed
by several abortive slave uprisings on the island, including one in which a
British consul was almost certainly involved. A good many Cuban Creoles
favored annexation to the United States as the best way of protecting their
slave system.176 Spanish pride and British opposition made a peaceable trans-
fer unlikely, however, and a revolutionary transfer in the Texas fashion was
bound to be difficult and dangerous, as Narcisco Lopez discovered when he
tried it in the years 1848–51.177 Meanwhile, the Mexican War stimulated
American expansionism but at the same time impeded it by reviving the bit-
ter controversy over the extension of slavery. The antislavery principle of the
Wilmot Proviso, although aimed specifically at land conquered from Mexico,
obviously applied also to Cuba and its three hundred thousand slaves. With
one sectional crisis following another after 1846, and with Spain still fiercely
resistant, the times were not auspicious for acquisition of the island. What
seems most remarkable, in view of the overwhelming odds against success, is
the dedication with which three Democratic administrations nevertheless
pursued the dream of annexation.

James K. Polk, who had already presided over a vast expansion of Amer-
ican sovereignty, opened the bidding in 1848 by authorizing an offer of up to
$100 million for Cuba. The Spanish minister of foreign affairs replied that no
government official dared entertain such a proposition and that the Spanish
people would rather see the island “sunk in the ocean” than have it trans-
ferred to a foreign power.178 Negotiations for the purchase of Cuba thus
seemed hopeless and were suspended for approximately five years, only to be
renewed in the spring of 1854 by authority of Franklin Pierce. This was a time
of crisis with Spain over the seizure of an American ship, the Black Warrior,
in Havana harbor. It was also a time of increased alarm over the future of
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Cuban slavery, for British pressure and the reform program of a new captain
general seemed to be pushing matters rapidly toward emancipation. The
dread prospect of an “Africanized” Cuba had induced a good many southern-
ers to support plans for a filibustering expedition to seize control of the island.
Its leader, John A. Quitman of Mississippi, expected benevolent noninterfer-
ence from the Pierce administration, which at first was not entirely hostile to
the venture. In the circumstances, then, a renewal of efforts to buy Cuba
became the moderate alternative to more aggressive action.179

On April 3, Pierce’s secretary of state, William L. Marcy, instructed the
American minister to Spain, a hyperthyroid annexationist named Pierre
Soulé, to offer as much as $130 million for Cuba. If Spain refused, Soulé was
to concern himself with the problem of how to “detach that island from the
Spanish dominion and from all dependence on any European power.”180 Pre-
sumably the word “detach” meant lending assistance to the achievement of
Cuban independence. Marcy’s militant tones were echoed and amplified six
months later in the so-called Ostend Manifesto, which was actually a joint
dispatch from Soulé and two other American diplomats, James Buchanan,
minister to Britain, and John Y. Mason, minister to France. Written after the
three men had held a conference, the document recommended seizure of
Cuba if it could not be purchased and if its possession by Spain continued to
threaten the security of the United States.181 The authors justified such action
“upon the very same principle that would justify an individual in tearing
down the burning house of his neighbor if there were no other means of pre-
venting the flames from destroying his own home.” They went on to
particularize their analogy as a reference to the danger that Cuba would “be
Africanized and become a second St. Domingo, with all its attendant horrors
to the white race.”182

The ensuing public furor over the Ostend Manifesto followed soon after
the political upheaval resulting from passage of the Kansas-Nebraska Act. In
antislavery circles, the manifesto was received as an expression of the same
malign influence that had brought about the repeal of the Missouri Compro-
mise. “How happens it,” demanded Gamaliel Bailey’s National Era, “that the
Chief Executive Officer of the People has dared to venture upon a measure of
such magnitude, and involving consequences so momentous? But one answer
can be given—the Slave Power willed it, and its will is the law of this Admin-
istration.”183 Notwithstanding Bailey’s obvious bias, there was more truth
than error in his pronouncement. The antebellum campaign to acquire Cuba,
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although it had the devoted support of northern expansionists and dough-
faces, was chiefly a southern project aimed at removing a threat to southern
security and extending the reach of southern power. Even more emphatically
than in the case of Texas, the campaign injected antiabolitionism into Ameri-
can foreign policy, reflecting, as it did, southern insistence that the United
States must somehow prevent emancipation on the island.

After the Ostend fiasco, the Pierce administration slackened its effort to
purchase Cuba and at the same time forced abandonment of the Quitman
expedition. Southern expansionists were angry at the failure of their hopes,
but the return to a conservative proslavery regime in Cuba dispelled the fear
of impending Africanization and thus reduced the urgency of American
acquisition.184 With the Kansas Territory embroiled in fierce political and
sectional conflict over slavery, further questing after the “Pearl of the
Antilles” seemed a most dubious enterprise. James Buchanan nevertheless
entered the White House in 1857 with the fond hope of making annexation
one of the triumphs of his presidency.185 Prudently, he waited until the
Kansas struggle had ended in a semblance of compromise. Then, in his second
annual message to Congress, dated December 6, 1858, he announced his
intention to resume negotiations for purchase of the island, asking first to be
entrusted “with the means of making an advance to the Spanish Govern-
ment,” payable immediately after the signing of a treaty.186

Responses came from both houses, but the only significant action took
place in the Senate, which had a large Democratic majority. Late in January,
the Committee on Foreign Relations submitted a bill drafted by John Slidell
of Louisiana appropriating $30 million for the president’s use in securing the
cession of Cuba. Anticipating objections to the propriety and constitutionality
of such a measure, the committee, in its accompanying report, cited similar
legislation passed in 1803, 1806, and 1847 to facilitate the acquisition of terri-
tory. Among the many benefits to flow from the transfer of Cuba to the
United States, the committee listed effective suppression of the flourishing
slave trade to the island and the “better treatment and increased happiness”
that Cuban slaves would enjoy under American rule.187

Debate on the Slidell bill took up much of the Senate’s time during Feb-
ruary. The Republican opposition, joined by one northern Democrat and a
few southern Whig-Americans, resorted to tactics of delay in the hope of
preventing final action before the end of the short session. Late at night on
February 25, a frustrated Albert G. Brown proposed a test vote in the form of
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a motion to table. The result was an emphatic 30–18 endorsement of the mea-
sure, but with the Republicans prepared to talk it to death and other
legislation demanding attention, Democratic leaders decided to press no fur-
ther for its passage.188 Subsequent efforts of Slidell and Buchanan to revive
the project were unsuccessful.189

The hope of the Buchanan administration had been that the instability of
Spanish politics might produce a government momentarily willing to sign a
treaty of cession, which could then be quickly sealed with a substantial down
payment. Every report from Spain indicated, however, that the scheme was
unrealistic and congressional debate on the subject a waste of time. Thus, in
January 1859, just as Slidell was preparing to introduce his $30 million bill,
the Spanish minister of foreign affairs responded to Buchanan’s annual mes-
sage by reiterating that “no amount of gold could ever buy Cuba,” and the
Spanish Senate voted its unanimous concurrence in that stand.190 Militant
annexationists tended to regard the Slidell bill as, at best, the first stage of a
more aggressive program. “I am for the acquisition of Cuba,” said Brown,
“and I want to advertise to all the world that we mean to have it—peaceably
if we can, forcibly if we must. I am willing to pay for it, or I am willing to fight
for it.”191 The militants were unable to stamp their adventurous purpose on
national policy, however. Although the dynamic appeal of expansionism
might have overridden antislavery resistance to a treaty of purchase, it was
not strong enough to mobilize public support for seizure of the island.

The failure to acquire Cuba, which is well labeled “one of the major non-
events of the antebellum period,”192 left its bitterest aftertaste in those parts
of the South that were already the most disaffected. To Jefferson Davis,
among others, the defeat of the Slidell bill constituted further evidence that
the Union was no longer a safe place for slaveholders. Addressing a state con-
vention of Mississippi Democrats in the summer of 1859, Davis spent more
time on Cuba than on the issue of slavery in the territories. Acknowledging
that “the presence of slaves in the island made it more desirable” and that he
wanted to “increase the number of slaveholding constituencies in the United
States,” he nevertheless insisted that annexation would be as beneficial to the
North as to the South and thus a truly national achievement.193 The fact that
Buchanan and Pierce had officially adopted the same line of argument must
be attributed primarily to the kinetic energy of expansionism in the 1850s,
but it also reveals the extent to which national interest had become identified
with southern interest in the shaping of American foreign policy.
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Neither the Garrisonians nor any of their latter-day disciples have argued
that the clauses of the Constitution pertaining to foreign relations were
tainted with a proslavery bias. Yet in the actual conduct of diplomacy from
1789 to 1861, the federal government habitually assumed the role of a pro-
tector, and sometimes spoke even as a vindicator, of slavery. Although slave
owners and their families amounted to only about 7 percent of the total pop-
ulation, the antebellum United States consistently presented to the rest of the
world the countenance of a slaveholding republic. “The whole of their domes-
tic policy is governed, more or less, by slavery,” wrote a British reformer, the
Earl of Shaftsbury. “It is the beginning and end of their movements.”194 Such
an impression had become fairly common in Europe, reinforced as it was by a
long train of utterances and incidents on the diplomatic scene. The Steven-
son-O’Connell quarrel of 1838 and Calhoun’s Pakenham letter of 1844 come
to mind at once as examples, and here is one more: When the British govern-
ment, after several years’ occupancy of the so-called Bay Islands, agreed in
1856 to restore them to Honduras, it stipulated that slavery should never be
permitted to exist therein. Endorsement of the proposed treaty between
Britain and Honduras was included in a simultaneously proposed agreement
between Britain and the United States (the Dallas-Clarendon Convention). A
number of southerners in Congress regarded the antislavery proviso as
highly offensive, however, and President Buchanan concluded that “it would
be quite impossible for the Government of the United States to sanction and
endorse a Treaty between Great Britain and another Power for the exclusion
of Domestic Slavery from its limits.” In Britain’s final disposition of the Bay
Islands problem, the objectionable stipulation did not appear.195

To abolitionists, there was no mystery about the proslavery bias in the
conduct of American foreign relations. The slaveholding class, they said, had
dominated the federal government from its inception and had systematically
installed policies aimed at fortifying slavery. Statistics and the historical
record lend considerable credence to their explanation, but the fact that the
foreign policy of John Quincy Adams, both as secretary of state and as presi-
dent, was more proslavery than antislavery illustrates the need to take other
influences into account. The proslavery cause generally prospered in Ameri-
can foreign relations because it could so often be assimilated to the national
interest. It coincided again and again with the dynamic force of expansionism,
and it drew much strength from the traditional American hostility to Britain.
It appealed to the revered principle of property rights and to racial fears that
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were by no means confined to the South. Furthermore, the proslavery cause
benefited from the structure of American politics, which required that any
northerner serving in, or aspiring to, high federal office make some kind of
peace with the nation’s peculiar institution. It benefited also from the inertial
tendencies of government and more specifically from a good deal of incre-
mental decision making that was perfunctory, unreflective, and more often
than not in southern hands.
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In the spring of 1800, by a vote of 67 to 5, the House of Rep-
resentatives approved a Senate bill strengthening federal restrictions on
American participation in the foreign slave trade. One of the five negative
votes came from John Rutledge, Jr., of South Carolina, a lawyer and planter
whose father had been perhaps the most influential spokesman for the
slaveholding interest at the Constitutional Convention. Another dissenter
was John Brown of Rhode Island, member of a leading mercantile family
who had himself engaged in the slave traffic. Both men argued that the re-
moval of slaves from Africa would continue in any case and that American
citizens ought not to be excluded from a lucrative trade “which all other na-
tions enjoyed.” Brown, a huge figure of a man cut to the mold of an Eliza-
bethan merchant adventurer, also denounced the influence of Quaker
abolitionists and added as a moral argument that slaves transported from
Africa to America “much bettered their condition.”1 For Rutledge, the
whole issue was somewhat academic because the proposed law did not af-
fect the importation of slaves, which South Carolina had suspended but
could renew if she chose and which the Constitution still protected from
federal proscription. To Brown, on the other hand, such legislation seemed
oppressive because it interfered with an ongoing commerce of considerable
importance to his state. Rhode Island, even though it had forbidden its cit-
izens to participate in the foreign slave trade, remained the one state with a
significant economic stake in the increasingly disreputable enterprise.2

These two principal modes of American involvement in the African
slave trade—as a maritime carrier and as an import market—are sometimes
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inadequately differentiated. They were not only functionally distinctive and
sectionally concentrated but often unconnected in practice. That is, a majority
of the slaves brought to British North America and the United States during
the seventeenth and eighteenth centuries were transported in European ships;
and many, perhaps a majority, of the slaves carried away from Africa in Amer-
ican ships over that same period were taken to places other than the North
American continent.3 Only the importation mode was dealt with in the Con-
stitution, which implicitly confirmed federal regulatory power while explicitly
suspending it until 1808. But in an early resort to broad construction, the first
federal House of Representatives took aim at the maritime mode with an as-
sertion that Congress had the authority to restrain Americans from partici-
pating in the foreign slave trade.4 The assertion was implemented by statute
in 1794 and again in the supplementary act of 1800. Meanwhile, Congress had
already forbidden the introduction of slaves from abroad into Mississippi Ter-
ritory, and in 1804 it extended the ban to Orleans Territory and the rest of the
Louisiana Purchase. So the famous act of 1807, which fulfilled the promise of
the Constitution by prohibiting the importation of slaves into any part of the
United States, was not a new departure but rather the climax of a sustained
congressional attack on the slave trade that had begun in 1790 with what
amounted to a declaration of intent.

The lopsidedness of the House vote in 1800 was surpassed in 1807 when
members voted 113 to 5 for the historic prohibitory act.5 Only three of the
“nays” came from southerners and only one from the South Carolina dele-
gation, even though that state had removed its own ban and resumed the
importation of slaves in 1803. This appears to have been the closest approach
to unanimity ever recorded in a congressional roll-call vote on a significant
slavery issue. It expressed an aversion to the slave trade that varied in inten-
sity but was prevalent across most of the nation. It also preceded by just ten
days a similarly overwhelming vote in the British House of Commons.
Almost simultaneous legislative actions in London and Washington prohib-
ited the international slave traffic throughout the English-speaking world.6

In another law passed thirteen years later, the United States went still further
and declared slave trading to be piracy, punishable by death.

Early federal legislation concerning the African slave trade may there-
fore be said to have been vigorously abolitionist. Its enactment, moreover, did
not cause severe sectional strain within the country but instead reflected
something approaching a national consensus that seemed to promise a high
level of compliance. Yet, during the next half century, violation of the slave-
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trade laws was common enough to raise doubts about the government’s sin-
cerity and enhance the impression of the United States as a slaveholding
nation at heart. The discrepancy between law and enforcement continually
incensed antislavery militants like William Jay, who called it “one of the
foulest stains attached to our national administration.” W. E. B. Du Bois, in his
classic work on the suppression of the slave trade, described federal enforce-
ment as apathetic and criminally lax, though not quite a total nullity. He
estimated that 250,000 slaves were smuggled into the country between 1807
and 1862. Du Bois’s influence is visible in much of the subsequent writing on
the subject, including the statement of a British historian that down until
1861, “no serious attempt had ever been made by any American Government
to enforce the laws of 1807 and 1820 declaring slave trading to be illegal.” The
most systematic study of the subject, published in 1963, concluded that the
federal effort at enforcement expended a great deal of human energy but was
nevertheless a “debacle.”7

Thus, the history of the federal government’s relation to the African
slave trade begins with impressive legislation but is primarily a study of
faulty enforcement. Often it is also a study of American diplomacy, since
enforcement necessarily extended beyond the boundaries of the United
States and became part of the international movement to suppress the traffic.
The nineteenth-century American effort to enforce the slave-trade laws has
obvious twentieth-century parallels that lend perspective to one’s judgment
of the results achieved. Commonly though somewhat inaccurately regarded
as an ignoble failure, the effort may also be viewed as an early, premonitory
test of the limits of criminal sanction.

One of the figures in John Trumbull’s painting Capture of the Hessians at
Trenton is Colonel Josiah Parker, a Virginian from Isle of Wight County. It
was this former Revolutionary officer, described as having an “impulsive”
temper, who set off the first argument about slavery in the United States
House of Representatives. On May 13, 1789, just thirteen days after the inau-
guration of George Washington, he moved to amend a tariff bill by laying a
duty of ten dollars on each imported slave. It would, he hoped, reduce “an
irrational and inhuman traffic” that was contrary to the principles of the
Revolution.8

The motion provoked a chorus of protest from northern as well as south-
ern representatives, the chief objection being that such an issue ought not to
be injected into a revenue bill. Most vehement in opposition was James Jack-
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son of Georgia, a thirty-one-year-old lawyer, planter, and combative politi-
cian, who as little more than a youth had killed the lieutenant-governor of his
state in a duel. Jackson complained that Virginia, which already had enough
slaves, ought to be more considerate of the states that did not. The proposed
duty would oppress Georgia, he said. It would be discriminatory and there-
fore “the most odious tax Congress could impose.” In the course of his
wide-ranging remarks, Jackson denounced the fashionable tendency to favor
emancipation, declaring that freed slaves would not work for a living and
usually turned into “petty larceny villains.” James Madison staunchly
defended the propriety and wisdom of his colleague’s proposal but concluded
after further debate that it would be better to deal with the matter in separate
legislation. Parker accordingly withdrew his amendment. When it came
before the House as an independent bill some four months later, members
voted to postpone consideration until the next session.9 The initiative, mean-
while, was passing to certain elements outside Congress.

American Quakers, after purging their own ranks of slaveholding, had
led the formation of abolition societies from New England to Virginia. Prac-
ticed hands at lobbying state legislatures and the Continental Congress on
the subject, they were ready to press antislavery policies upon the new federal
government almost as soon as it was organized. Early in 1790, Quakers from
Pennsylvania and New York petitioned Congress to take action against the
“licentious wickedness” of the slave trade. A number of southerners in the
House reacted so hostilely that the petitions were laid on the table instead of
being referred to a committee.10 But the very next day an even more contro-
versial memorial arrived, sent by the Pennsylvania Abolition Society and
bearing the signature of its president, Benjamin Franklin. This document
asked not only that Congress “step to the very verge” of its power to curb the
slave trade, but also that it “countenance the restoration of liberty” to those
unhappy persons, who, in a land of freedom, were “degraded into perpetual
bondage.”11

Such words could not fail to provoke a heated discussion. The tone was
set by representatives from South Carolina and Georgia, who issued repeated
warnings that considerate treatment of the petition would, as one man put it,
“sound an alarm and blow the trumpet of sedition in the Southern States.”
On the question immediately at issue, these militant defenders of slavery
were nevertheless overwhelmed, as the House voted 43 to 14 for commit-
ment of the Franklin petition and the Quaker petitions as well.12

Furthermore, the select committee appointed by the speaker, a Pennsylvan-
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ian, included no one from the Deep South. The irate South Carolinians and
Georgians were consequently ready for battle when the committee presented
its report three weeks later. During the extensive debate that followed, they
mixed proslavery argument with so much abuse of the Quakers that Madison
described their conduct as “intemperate beyond all example and even all
decorum.”13

The report of the select committee was an effort to define and delimit
federal power over slavery. In the revised form eventually accepted by the
committee of the whole, it reaffirmed the constitutional ban on congressional
prohibition of the slave trade before 1808, and it declared that Congress had
no authority “to interfere in the emancipation of slaves, or in the treatment
of them within any of the States.” Those two disclaimers were accompanied,
however, by three assertions of federal power, namely, the power to restrain
American citizens from “carrying on the African trade, for the purpose of
supplying foreigners with slaves”; the power to prohibit foreigners from fit-
ting out slave-trade vessels in American ports; and the power to regulate the
shipboard treatment of any slaves imported into the United States.14

The House itself took up the report on March 23 and, despite increased
southern resistance, gave it virtual approval by voting to print it in the Jour-
nal.15 Of course this action had no binding effect, especially since the Senate
had refused to expend any time in serious consideration of the antislavery
petitions.16 Yet, with respect to the slave trade, the House report of 1790
obviously constituted a significant declaratory step. Quakers and other aboli-
tionists, though disappointed at its constrictive interpretation of federal
power over domestic slavery, nevertheless felt that they had been given an
agenda to work with. In the years immediately following, antislavery soci-
eties concentrated much of their effort on persuading Congress to make full
use of the powers claimed in the report.17

American slave trading had been sharply reduced during the Revolution
but was well recovered by the 1790s, when American ships in some years car-
ried perhaps as many as ten thousand slaves away from Africa.18 Some blacks
were imported legally into Georgia until 1798 and into North Carolina from
1790 to 1794. Some were introduced illegally into states where importation
had been prohibited. Large numbers were also taken to Cuba and other
islands in the West Indies, and this was the traffic that the federal govern-
ment presumably possessed the power to regulate. Rhode Island,
Connecticut, Massachusetts, and Pennsylvania had already enacted legisla-
tion forbidding their citizens to participate in the foreign slave trade.
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Enforcement was something else again, however, and some traders cynically
justified their noncompliance by arguing that state laws of this kind were
intrusions on authority belonging to the national government under the new
Constitution.19 Adding to the pressure for curtailment of slave trading and
slave importation was the black revolution in Haiti, which shocked Americans
north and south into greater awareness of the perils of a slaveholding soci-
ety.20 In 1794, after having ignored the problem for several years, Congress
responded to abolitionist petitions with its first slave-trade law, one that pro-
hibited citizens and other residents of the United States from carrying on
such trade to any foreign country.21 Ready acceptance of the measure in both
houses was facilitated by the prudent language of the petitions, which dis-
claimed any intention of asking for general abolition.22

The act of 1794 prescribed relatively heavy financial penalties, including
forfeiture of slave ships, but it provided no specific policing mechanism and
left enforcement largely to the initiative of individuals willing to bring
charges against alleged offenders. Historians who dismiss the legislation as
wholly ineffectual are nevertheless mistaken.23 In Providence, for example,
the town’s leading African trader, Cyprian Sterry, withdrew permanently
from the traffic under threat of prosecution. At about the same time, John
Brown was brought to trial and ended by forfeiting the one ship that he had
dispatched to the Guinea coast in defiance of the law.24 Federal executive offi-
cers at first did nothing to promote enforcement, but by 1799, a number of
prosecutions were under way with the backing of the Adams administration.
Then Congress added the supplementary act of 1800, which broadened the
range of prohibition, increased the penalties, and authorized United States
naval vessels to seize slave ships as prizes. With several captures in West
Indian waters shortly thereafter, the newly created American navy began its
long and frustrating struggle to suppress the slave trade.25

The deterrent effect of this early legislation was only briefly visible. Fol-
lowing the passage of each law, Rhode Island’s African trade fell off for just a
year or so and then began to recover. Twenty-two cases against slavers were
prosecuted in the state from 1794 to 1804, but Rhode Island ships made at
least two hundred slaving voyages to Africa during that same period. Indeed,
all estimates indicate that American participation in the foreign slave trade,
far from declining, increased sharply after it became illegal under federal
law.26 Enforcement, it is said, was too timid, and slave traders often escaped
penalties through legal strategems and outright intimidation. Condemned
vessels were sometimes repurchased at public auction for a fraction of their
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value, and juries proved reluctant to convict well-known local figures. Fur-
thermore, the slave-trade interest exercised considerable political influence,
persuading Thomas Jefferson in 1804, for example, to appoint one of Rhode
Island’s leading slave merchants as customs collector at Bristol, a major cen-
ter of the trade. Not surprisingly, the number of African clearances from that
port immediately shot upward.27

Defective enforcement is only part of the story, however. The slave-trade
legislation of 1794 and 1800 ran counter to certain currents of economic
change that were bound to impair its effectiveness. The wars of the French
Revolution and Napoleon greatly stimulated American maritime commerce,
including American participation in the Atlantic slave trade. Spain had
already opened her sugar colonies to slave traders of all nations in 1789, and
thereafter more than half of the Rhode Island slavers marketed their cargoes
in Cuba.28 The federal legal restraints, though they might be enough to deter
some former “blackbirders,” were among the lesser risks attending wartime
ventures that offered tempting possibilities of extraordinary profits. The
American share of slave exports from Africa consequently increased, accord-
ing to one estimate, from 2 percent in the 1780s to 9 percent in the 1790s, and
then to 16 percent during Jefferson’s first presidential term.29

Meanwhile, certain influences at home were encouraging the importa-
tion of slaves into the United States, despite state embargoes that became
unanimous with Georgia’s action in 1798. The rapid growth of cotton pro-
duction after the invention of the cotton gin, the westward advance of
plantation agriculture, and the acquisition of Louisiana all tended to expand
the market for slave labor. South Carolina in particular needed more field
hands for its own economy at a time when it was supplying many to frontier
planters. In these circumstances, slave smuggling into the Deep South seems
to have flourished at the turn of the century. Captain Charles Clark of Rhode
Island, after landing a black cargo at Charleston in December 1801, reported
that he had seen fourteen other American ships on the African coast, most of
them likewise loading slaves for Charleston.30

Clark’s voyage was a breach of South Carolina law and Rhode Island law,
but it did not violate any law of the United States. The situation changed
early in 1803 when an act of Congress for the first time brought federal
authority to bear on the problem of illegal slave importations. Inspired by
southern fear of an influx of free blacks and troublesome slaves from the
French West Indies, the new statute was drafted by southerners and passed
with solid southern support. It forbade the importing of “any negro, mulatto,
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or other person of colour” into any state that had prohibited such entry.31

Although the text of the law said nothing directly about slaves, its wording
plainly included them. The United States collector of the customs at
Charleston, a holdover Federalist appointee, promptly launched a vigorous
campaign of enforcement by seizing a brig that had recently landed slaves
from Africa.32

It seems to have been this sudden intrusion of federal power, together
with the likelihood of total federal prohibition at an early date, that precipi-
tated a change in South Carolina’s slave-trade policy. Late in 1803, the legisla-
ture repealed the state’s sixteen-year ban on importation. The vote of 55 to 46
in the lower house reflected the fact that South Carolinians in general, many
of them sensitive to the moral vulnerability of the slave trade, were sharply di-
vided in their feelings about reopening it. Farmers newly settled in the back
country wanted more field hands at lower prices, whereas established tidewa-
ter planters feared that an influx of Africans would depress the value of their
slaves and the price of cotton. Proponents of repeal justified it primarily on the
grounds that the ban had proved unenforcible, but this argument, coming at a
time when enforcement was actually improving as a result of federal inter-
vention, did not carry much conviction.33 The action of the legislature set off
a slave-trading boom in Charleston. During the next four years, more than
two hundred ships landed more than forty thousand Africans, many of whom
were then sent on to other markets as far away as New Orleans.34 Charles
Pinckney, who became governor in 1806, declared that the trade was “mis-
chievous” in its effect upon the local economy and “wrong” for many other
reasons. He urged an immediate return to prohibition.35

South Carolina’s decision to resume the importation of slaves was almost
universally condemned throughout the rest of the country. The legislatures
of North Carolina, Tennessee, and Maryland were among those passing reso-
lutions in which they urged a constitutional amendment empowering the
federal government to shut down importation immediately, instead of having
to wait until 1808 to do so.36 In Congress, the first expression of outrage
came from Pennsylvanian David Bard, a former clergyman and frontier mis-
sionary. Arguing that the government should do as much to check the “horrid
traffic” as the Constitution would allow, Bard renewed the proposal made fif-
teen years earlier by Josiah Parker—that is, he offered a resolution calling for
a tax of ten dollars on every imported slave.37

The ensuing debate in February 1804 pointed up the complexity and
eccentricity of the slave trade issue. It was asserted without contradiction that
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every man in the South Carolina delegation disapproved of his state’s reopen-
ing the trade, and, indeed, no member of the House defended the action per
se. Yet all eight South Carolinians, together with about half the other south-
erners and a good many northerners, opposed the ten-dollar tax. They
presented a curious medley of reasons for doing so: The tax would have no
effect on the volume of slave imports. It would be discriminatory against one
kind of agriculture. It would amount to the censure of a sovereign state for
exercising a right guaranteed by the Constitution. Its offensiveness to South
Carolinians would blight expectations of their early return to a policy of pro-
hibition. It would give federal sanction to the slave trade by drawing federal
revenue from it.38

The strong opposition did not prevent House approval of Bard’s resolu-
tion, but the implementing bill, although it apparently had majority support,
was postponed and never taken up again.39 Subsequent efforts to impose a
ten-dollar tax were likewise unsuccessful. The final attempt began in Decem-
ber 1805 and extended over most of the session. Debate on the question had
a familiar ring, as the same old arguments were met with the same old replies.
Again the House passed a resolution endorsing the tax in principle, but again
delay after delay ended in legislative futility. A bill was reported, debated,
recommitted, rereported, postponed, and then forgotten in the final weeks of
the session, when congressional attention centered on a growing maritime
crisis with Britain. The last roll call vote actually favored the bill by rejecting,
69 to 42, a motion for indefinite postponement.40

Supporters of the ten-dollar tax consistently outnumbered the opposi-
tion, but many of them were apparently limited in their commitment. Some
must have been troubled by the moral ambiguity of the tax, which in penal-
izing the slave trade seemed at the same time to lend it respectability; and
some no doubt had misgivings about a bill that stirred up so much animosity
without promising much in the way of effect. What may in fact be most sur-
prising is not the failure of Congress to impose the tax, but rather the degree
of persistence with which the matter was pressed at a time when the Consti-
tution would soon allow total federal control. Such diligence sprang primarily
from anger at South Carolina, which continued to allow the importation of
slaves despite repeated assurances from its representatives that the state leg-
islature was about to restore the policy of prohibition.41 The volume of
imports increased each year and in 1807 was triple what it had been in 1804.42

With this perverse behavior and the widespread repugnance that it aroused,
South Carolina began the long process of isolating herself psychologically
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from the rest of the nation. More to the immediate point, her late-hour indul-
gence in slave trading made it virtually certain that Congress would act
decisively at the earliest possible moment.

As early as December 1805, Senator Stephen R. Bradley of Vermont pro-
posed the enactment of a law prohibiting slave importations, to become
effective on January 1, 1808. A Massachusetts congressman made the same
proposal in the House some two months later. Both efforts failed because
they were considered premature.43 Then, in December 1806, Thomas Jeffer-
son lent presidential support to the idea of prospective legislation, declaring in
his annual message to Congress that it was at last possible “to withdraw the
citizens of the United States from all further participation in those violations
of human rights which have so long continued on the unoffending inhabi-
tants of Africa.” Timely notice, Jefferson declared, would prevent expeditions
that could not be completed before January 1808. There were immediate
responses in both houses, but it was the Senate bill, introduced by Bradley,
that eventually became law.44 In the broadest view, consensus prevailed
throughout the proceedings, which is to say that no one in Congress dis-
sented from the general purpose of terminating slave importations. On that
subject, said Speaker Nathaniel Macon of North Carolina, there was “but one
opinion.”45 When the House began to consider certain details, however, con-
sensus dissolved in bitter disagreement, predominantly along sectional lines.

The House bill was reported on December 15 from a committee headed by
Peter Early, a grim-faced young Virginian who had migrated to Georgia in the
preceding decade. One section prescribed forfeiture of those slaves imported in
violation of the law, which meant that they would be sold at auction by federal
authority. James Sloan of New Jersey promptly moved to add a clause declar-
ing that any slave so forfeited should be “entitled to his freedom,” and the bat-
tle was on. Endorsing the object of Sloan’s amendment, a Pennsylvania
member demanded: “Shall we, while we are attempting to put a stop to this
traffic, take upon ourselves the odium of becoming slave traders?”46 Early and
other southerners replied with considerable heat that forfeiture was absolutely
necessary for effective enforcement and that no disposition of contraband
slaves other than their sale would be feasible, least of all the proposal to set
them free. The federal government, they argued, had no constitutional power
to liberate slaves within the boundaries of a slaveholding state. Furthermore,
a law ordering such liberation would pose an implied threat to all slave prop-
erty. The entire southern population would rise up against it, said Early, and if
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any Africans should nevertheless be turned loose on the southern countryside,
“not one of them would be left alive in a year.”47

Between the extremes of freeing contraband Africans and selling them
into slavery, various other dispositions were suggested.48 Several times, for ex-
ample, the idea of returning them to Africa was introduced and brushed aside
as impractical.The alternative solution that ultimately proved most important
came from Barnabas Bidwell, a Massachusetts Republican, who proposed to
strike out the provision for forfeiture of the Africans, thereby leaving their dis-
posal to state authority.This would mean enslavement, but not by action of the
federal government. When the House emphatically rejected Bidwell’s amend-
ment on January 7, he re-allied himself with Sloan and moved to add a pro-
viso: “That no person shall be sold as a slave by virtue of this act.” The motion
produced another flurry of debate, and there was a conspicuously sectional
alignment in the roll call that followed, with northerners voting 54 to 13 in
favor and southerners 47 to 6 against. Speaker Macon then broke the 60-to-60
tie with a negative vote, thus defeating the maximum antislavery effort of the
session.49

Interwoven with the House debate on the disposal of contraband Africans
was another about the punishment of offenders.The original bill prescribed no
penalties except fines and forfeiture of property, but an amended version de-
clared that any person transporting slaves into the United States was guilty of
a felony and should suffer death. Northern congressmen were divided in their
responses to this change, many of them regarding it as too severe. Southern-
ers opposed it by a wide margin, which seemed surprising in view of the fact
that the brunt of punishment would fall on northern mariners. But capital
punishment for slave trading cut too close to the bone of slave owning. As
James Holland of North Carolina explained, a slave trader on trial for his life
might well compare himself with his southern accusers in the following man-
ner: “It is true that I have [brought] these slaves from Africa; but I have trans-
ported them from one master to another. I am not guilty of holding human
beings in bondage. But you are. You have hundreds on your plantations in this
miserable condition. By your purchases you tempt traders to increase the evil.”
When the question came to a vote, the House rejected the death-penalty clause
in favor of a compromise amendment that changed the crime to a high misde-
meanor and changed the penalty to imprisonment.50

The day after the failure of Bidwell’s anti-enslavement proviso, a
dissatisfied House majority that included most northerners and some
southerners voted to recommit the slave-trade bill.51 From the newly
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appointed committee came a revised bill on January 20, but just one week
later the Senate passed its own slave-trade bill, and the House chose there-
after to concentrate its attention on that measure.

Unfortunately, we know little about the proceedings in the Senate, where
no debates or votes were recorded. Bradley’s bill, amended in committee, had
been approved after only brief consideration and without any reported dis-
sent. It contained two features that seemed sure to reignite sectional
controversy in the House, namely, prohibition of domestic slave trading in
coastal vessels and forfeiture of contraband slaves, to be followed by their
indenture for a term of years in some free state or territory.52 Peter Early led
the fight against both. Of the provision for indenture and eventual liberation
of forfeited slaves he said that the southern people would resist it “with their
lives.” Military force, he warned, would be necessary to carry such a law into
execution. He moved an amendment substituting the previously rejected Bid-
well scheme of turning contraband slaves over to state authority. The House
records are sketchy at this point, but it appears that antislavery sentiment
wilted before southern determination that the federal government should
not be involved in any program of emancipation. Early’s amendment was
accepted without a division. After that victory, he offered another amendment
canceling the proposed ban on coastal traffic in slaves, and it too won quiet
approval. The bill as a whole, having thus been well tuned to southern sensi-
bilities, was then quickly passed with only five dissenting votes.53

The Senate responded favorably to most of the House’s amendments, but
it refused to accept the one deleting the ban on coastal slave trading. Back in
the House, a South Carolinian’s motion to insist on the amendment received
only eleven affirmative votes, whereupon Andrew Gregg of Pennsylvania
offered a motion to recede. But at this point John Randolph delivered a fiery
speech. If the bill passed without the amendment, he declared, the southern
people would “set the law at defiance,” and he himself would lead the resis-
tance. After Early and several others had spoken to the same effect, Gregg
complaisantly withdrew his motion, and the House, reversing itself, voted to
insist on the amendment.54

The bill accordingly went to a conference committee, which modified it
so as to prohibit coastal slave trading only in vessels “of less burthen than
forty tons.” This compromise the Senate readily accepted, but in the House
there was further resistance from Early and Randolph. The impulsive Virgin-
ian warned that the prohibition touched the right of private property and
might at some future time be made “the pretext of universal emancipation.”
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It had the capacity, he said, “to blow up the Constitution in ruins.” Neverthe-
less, after extensive debate, the House voted 63 to 49 to accept the
recommendation of the conference committee. More than four-fifths of the
northern members supported acceptance; more than three-fourths of the
southerners opposed it.55 The long struggle was over at last, and Jefferson’s
signature converted the bill into law on March 2, 1807. Ten months must
pass, however, before it would become effective.

The prospective nature of the law encouraged a final burst of slave
importations into South Carolina. At least forty Rhode Island slavers brought
their cargoes into Charleston during 1807. That was a much larger number
than in any previous year.56 British arrivals were likewise numerous, and
South Carolinians had steadily increased their own participation in the trade.
Charleston clearances to Africa rose from nine in 1804 to a high of forty-
three in 1807.57 A bit of grim testimony to the volume of the traffic was
offered by the bodies of three Africans found floating near three different
docks within a two-week period in April—all presumably cast overboard in
the harbor to avoid the expense of burial.58

One of the locally financed ships that set sail from Charleston after
enactment of the prohibitory law was the Venus, which had one seasoned
slave trader as captain and another as commercial agent. Its outbound cargo
consisted primarily of rum and textiles but included a variety of other trading
items, such as knives, candles, tobacco, gunpowder, bar iron, lumber, looking
glasses, and snuff boxes. The Venus arrived off the coast of Africa in early
May, but the captain’s illness caused some delay, and trading at the Gambia
River proved unsuccessful. Farther south in Sierra Leone, the agent took
aboard eighty-two slaves for his employer, eight for himself in payment of a
debt, and thirty-one to be transported for other proprietors at thirty dollars a
head. These transactions consumed much time, and the Venus did not arrive
back in Charleston until mid-December, thus completing one of the last legal
slave trading ventures in American history. Two slaves had died on the voy-
age, and nine more died after their arrival in America. Nineteen, being rather
sickly, were shipped off to be sold in Havana. Sale in Charleston of the
remaining men, women, and children took several months, during which
time the proprietor had to provide food, shelter, clothing, blankets, and med-
ical attention. The average price received was about $350. Gross proceeds
from the voyage were in the neighborhood of $26,000, most of which sum
appears to have been offset by expenses. It is impossible to be precise about
the net profit, if any was realized, because the proprietor and his agent were
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in sharp disagreement about the financial accounting. They ended by suing
one other, each claiming that he had been cheated out of more than $4,000.59

Slave trading could be highly profitable, but it was a complex and haz-
ardous enterprise, even when carried on within the law. The act of 1807
heightened the risk by making importation of slaves a federal offense every-
where in the country. As punishment for engaging in the slave trade, it
prescribed forfeiture of ships, fines of up to $20,000, and imprisonment for
five to ten years. In addition, persons buying or selling illegally imported
slaves were subject to fines of $800 per slave.60 Apparently, the mere enact-
ment of the law induced more than a few men to get out of the business. The
number of ships advertised for sale in Charleston as the deadline approached
is one indication of its salutary effect. Also, clearances to Africa from Rhode
Island ports, which had been little affected by earlier state and federal legisla-
tion, fell off sharply after 1807.61 And with respect to execution, the law was
not virtually a dead letter from the start, as some historians have maintained.
On the contrary, there is considerable evidence of effective enforcement in
the years immediately following its passage, and the amount of illegal impor-
tation thereafter has often been greatly exaggerated, partly because of
confusion with American participation in the slave trade to other countries.62

The readiest American market for imported slaves continued to be the
southwestern frontier, which had illicitly received many of the Africans
brought into Charleston from 1804 to 1807. Louisiana planters were espe-
cially resentful of congressional insensitivity to their peculiar and pressing
need for more slave labor. They protested vigorously against the legislation of
1804 excluding foreign slaves from Orleans Territory, and they were openly
hostile to the general prohibitory act of 1807, insisting that it would be very
harmful to the economy of their region. “I defy all the vigilance of man to
prevent the introduction of slaves by some means or other,” declared the
mayor of New Orleans.63 Some Negroes were smuggled across the border
from West Florida, still a colony of Spain. Others were filtered into Louisiana
from privateers and pirates that preyed on Spanish ships during the Latin
American revolutions. One of the leading spirits was Jean Laffite, who briefly
interrupted his freebooting career to lend support to Andrew Jackson at the
battle of New Orleans. After the war, Laffite returned to his old piratical ways
and began operating from Galveston Island. There, captured Spanish slaves
could be bought for a dollar a pound. They were then taken overland into
Louisiana and sold at much higher prices by dealers like Jim Bowie and his
brothers, one of whom later reported that their total profit came to $65,000.64
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Another center of privateering and smuggling was Amelia Island at the
mouth of the St. Mary’s River in East Florida. From there, slaves and other
contraband were introduced into Georgia so openly and in such volume as to
provoke eventually a military response from Washington. Late in 1817, army
troops and a naval force together seized Amelia Island and held it long
enough to disperse the band of adventurers that had taken control there. Four
years later, an American warship forced Laffite and his followers to abandon
their Galveston establishment.65 Laffite’s departure into obscurity marked
the end of an era. American acquisition of Florida, together with the general
decline of privateering as the Latin American nations established their inde-
pendence, greatly reduced the piratical sources of slaves along the southern
coast of the United States.

Smuggling of slaves into the United States did not cease entirely, of
course, but the volume after 1807 and especially after 1820 was very small
compared with that of earlier years.66 Modern scholarship has greatly
reduced the Du Bois estimate of 250,000 slaves brought illegally into the
country between 1807 and 1862.67 The respected authority Philip D. Curtin
suggested in 1969 that an average of about 1,000 per year would be a more
reasonable “shot in the dark.” According to one recent time-series study, the
number imported directly from Africa averaged only 1,000 per year in the
second decade of the century, 200 per year in the third decade, and almost
none thereafter. To this figure of only about 12,000 for the half century from
1810 to 1860, one would have to add slaves smuggled in at certain periods
from Spanish Florida, Cuba, and preannexation Texas—an unknown number,
but not enough to bring the total up to the Curtin estimate. Even some con-
spicuous southern gestures of defiance toward the slave-trade laws during the
late 1850s seem to have resulted in relatively few imports.68 It is probably
safe to say that illegal importation of foreign slaves into the South after 1807
was, on average, lower in volume than the flight of fugitive slaves out of the
South to the northern states and Canada. Both movements were politically
inflammatory but demographically insignificant.

The exclusion of foreign slaves from the United States was made easier by
the development of an interregional trade that supplied the newer agricultural
areas of the Southwest with needed slave labor. In the decade of the 1850s, for
instance, more than a quarter of a million slaves were transferred from the
South Atlantic states, plus Kentucky and Tennessee, to the Gulf states and
Arkansas.69 But plainly, the sharp reduction in the importation of Africans
after 1807 was also in no small part a consequence of federal intervention.
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Compared with twentieth-century efforts to prevent the introduction of alco-
holic beverages, drugs, and illegal aliens into the United States, the legislation
banning importation of slaves must be regarded as relatively successful. Less
effective, on the other hand, were the federal laws prohibiting American par-
ticipation in the Atlantic slave trade as a whole, which continued to flourish
elsewhere, even as it dwindled to insignificance with relation to American im-
portation. During the half century from 1810 to 1860, when probably fewer
than 50,000 Africans were being smuggled into the United States, about 2 mil-
lion were being carried to Cuba and Brazil, more than half of them illegally.70

In the perpetuation of that traffic certain Americans played a major role, and
so did the American government.

The slave-trade act of 1807 had been in effect for only a short time when
it was partially and temporarily suspended to meet a special problem that
arose unexpectedly. In 1809, several thousand French refugees and their
household slaves arrived in New Orleans and certain other American ports
after having been expelled from Cuba. Legally, the ships and slaves were sub-
ject to forfeiture, and their owners faced other penalties, but Congress hastily
passed legislation granting relief to everyone involved in the emigration.
Eventually, more than seventy vessels were exempted from the operation of
a statute which, it seems clear, was being diligently enforced.71

In his annual message of December 5, 1810, President James Madison
notified Congress that the nation’s slave-trade laws were being violated, but
he spoke only of American involvement in the maritime traffic, not of slave
importation into the United States. Six years later, however, he reported vio-
lations of both kinds and called for remedial legislation.72 By then, the influx
of contraband slaves from Florida and Texas had become flagrant enough to
command attention. It was during this relatively brief period of renewed con-
cern about importations that Congress enacted a set of three supplementary
slave-trade laws.

First, in 1818, came a revision of the act of 1807, directed primarily, but
not entirely, at the problem of illegal importation. The record of the proceed-
ings is minimal and gives no indication of the rationale for changes
introduced.73 Twice the phrasing of the act of 1807 was altered in such a way
as to reinforce the laws of 1796 and 1800 by making the section applicable to
all slave trading and not merely to that associated with importation into the
United States. Penalties for participation in the slave trade, such as fitting out
a slave ship or taking aboard Africans for disposal as slaves, were substantially
reduced, perhaps in the hope that they would be more readily imposed.74 On
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the other hand, penalties for buying and selling illegally imported slaves were
increased, and the burden was placed upon the defendant to prove that a
Negro in question had not been brought into the country contrary to the law
within the preceding five years.75 In addition, the rule for equal division of
fines between the government and the informer who brought charges was
extended to include the proceeds of forfeitures.76

These revisions may have strengthened the hand of the government in
policing illegal importations, but they did not satisfy dedicated enemies of the
African slave trade. Antislavery agitation for a more vigorous federal pro-
gram stimulated further action in the next session of Congress.77 Leadership
in the framing of the new legislation came primarily from southerners,
including Henry Middleton, a South Carolina planter; Charles F. Mercer, a
Virginia Federalist; and young John H. Eaton of Tennessee, who had recently
completed a biography of Andrew Jackson. Furthermore, it was another Vir-
ginian, James Pindall, who proposed the death penalty for illegal importation
of a slave or for the sale or purchase of such a slave. His amendment received
the approval of the House but was rejected by the Senate.78 The act of 1819,
passed in the midst of the initial furor over the admission of Missouri to
statehood, introduced several important changes. It authorized American war
vessels to cruise on the African coast and established a system of awarding
prize money and bounties to naval personnel for the capture of slave ships. It
directed that federal district attorneys commence prosecution by information
(rather than grand jury indictment) against persons accused of holding ille-
gally imported slaves. And most importantly, it satisfied one of the principal
antislavery demands by changing the disposition of confiscated slaves. Instead
of being turned over to state authority (which in southern states meant their
sale and commitment to a lifetime of servitude), they were to be placed in the
hands of the local federal marshal, and the president was authorized to make
arrangements for their return to Africa. With this feature particularly in
mind, the drafters of the measure included a special appropriation of $100,000
to carry the law into effect.79

The deletion of Pindall’s death-penalty amendment left many members
of the House dissatisfied with the slave-trade act of 1819, and they conse-
quently seized the first good opportunity to try again. In the spring of 1820,
soon after completion of the historic Missouri Compromise, the Senate judi-
ciary committee routinely reported a bill to continue in force for three more
years an existing temporary law for the protection of American commerce
against piracy, one that prescribed death as the punishment. When the

151 O the african slave trade, 1789 to 1842



measure passed the Senate and arrived in the House, it was calculatedly re-
ferred to the committee on the slave trade. In due course, Henry Mercer as
chairman reported the bill with two additional sections that defined slave trad-
ing as piracy and imposed the death penalty. An accompanying report justified
the amendments in these terms:“Your committee cannot perceive wherein the
offence of kidnapping an unoffending inhabitant of a foreign country; of
chaining him down for a series of days, weeks, and months, amidst the dying
and the dead, to the pestilential hold of a slaveship; of consigning him, if he
chance to live out the voyage, to perpetual slavery, in a remote and unknown
land, differs in malignity from piracy, or why a milder punishment should fol-
low the one, than the other crime.” The House promptly approved the amend-
ments and passed the bill. Back in the Senate, the revised version won
acceptance without recorded opposition. This act of 1820, made permanent
three years later, virtually completed the substantive legislation of Congress
for suppression of the African slave trade.80

Execution of the slave-trade laws enacted by Congress between 1794 and
1820 depended upon customs officers, federal marshals, federal district attor-
neys, federal judges and juries, territorial governors, the United States Navy,
the cooperation of state authorities, and the initiative of private citizens.
Except for the ultimate responsibility of the president, there was no one per-
son in charge and consequently little coordination of effort. The attorney
general, for example, exercised no control over the district attorneys, who
received instructions from several departments but were responsible to
none.81 Enforcement tended to be episodic, rather than systematic, and the
engagement of federal officials in the battle against the slave trade ranged all
the way from diligence to nonfeasance, with some instances of corrupt
involvement in the traffic. Thus, the collector of customs at New Orleans who
in 1817 urgently requested a naval force to suppress the smuggling of slaves
into his district may be contrasted with the Maryland judge who in 1803
imposed penalties of one day in jail and a ten-dollar fine upon a man con-
victed of engaging in the foreign slave trade.82 The most notable scandal
involved David B. Mitchell, a former governor of Georgia serving as a federal
Indian agent, who was accused of complicity in the illegal importation of
about a hundred Africans from Amelia Island in 1817. Attorney General
William Wirt, after investigating the charges, concluded that Mitchell had
“prostituted his power . . . from mercenary motives.” President James Mon-
roe removed him from office.83
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As American importation of slaves declined while American participation
in the international slave trade continued, the responsibility for initiating
enforcement of the prohibitory laws rested more and more with naval com-
manders. By 1800, when Congress first authorized the seizure of slavers by
commissioned vessels of the United States, the navy had achieved separate
departmental status and something approaching parity with the army in
number of personnel and money appropriated for it.84 Several seizures were
made soon after passage of the act of 1800, but otherwise naval restraint on
the slave trade did not attain much more than token significance until after
the War of 1812. For one thing, it appears that many American slave traders
protected themselves by switching registry to one of the nations that had not
yet outlawed the traffic. Then the war itself and the accompanying British
blockade effectively restricted American slave trading along with other mar-
itime commerce. But after 1815, the international traffic in slaves quickly
revived, and enforcement of the laws against it became one of the main
assignments of the peacetime navy.

Beginning with the seizure of Amelia Island in 1817, the Navy’s efforts
to suppress the slave trade in Gulf and Caribbean waters often blended with
its task of protecting American commerce against piracy in those regions. The
connection is illustrated in the case of the Fenix, an American-built Spanish
vessel that was pursued and captured near Haiti in 1830 by the U.S. schooner
Grampus after having repeatedly menaced an American merchantman.
Eighty-two blacks were found aboard the Fenix, which apparently alternated
between slave trading and piracy as opportunity presented itself.85 The range
of naval action was greatly extended in 1819, when Congress authorized
cruising along the African coast. As a result of the same piece of legislation,
naval operations against the slave trade came to be intimately associated with
a unique American experiment in “informal colonialism.”

The day after passage of the act of 1819, a committee of the American
Colonization Society headed by Supreme Court Justice Bushrod Washington
called upon President Monroe. Organized some thirty months earlier to pro-
mote the return of free blacks to Africa, the society hoped to enlist the federal
government as a partner in its endeavors. More specifically, the committee
urged that the $100,000 appropriated in the act be used to establish an African
colony that would serve doubly as the return destination of captured contra-
band slaves and as a home for voluntary black emigrants from the United
States. The society’s model was the British colony of Sierra Leone on the
Guinea coast. Founded by abolitionists but taken over by the Crown in 1808,
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it had a population made up almost entirely of liberated slaves, about half of
them captured from slavers.86

Monroe consulted his cabinet and found it divided. Secretary of the Trea-
sury William H. Crawford, a leading figure in the Colonization Society,
strongly supported its proposal; Secretary of State John Quincy Adams was
no less emphatic in his assertion that it would be unconstitutional to use
government funds for such an enterprise. Attorney General William Wirt at
first agreed with Adams but eventually modified his opinion under pressure
from Crawford and other society members.87 Monroe, who, like many Vir-
ginians, had been a friend of colonization ever since Gabriel’s rebellion in
1800, readily put aside his strict-constructionist scruples and announced in
December 1819 that he was sending a warship to Africa with two agents com-
missioned to make the preliminary arrangements for establishment of a
station to which Africans rescued from slave ships could be sent.88

The resulting voyage, although officially associated only with suppres-
sion of the slave trade, was in fact “a thinly veiled colonization venture.” In
February 1820, the U.S. sloop-of-war Cyane set sail from New York harbor,
along with the Elizabeth, a merchantman carrying tools, supplies, and eighty-
six free black emigrants masquerading as hired laborers.89 For the colonists,
this first expedition proved disastrous, as did a second one the following year.
Efforts to acquire a satisfactory site were unsuccessful, and disease swept
away many of the blacks and all but one of the white agents accompanying
them. Then, in 1821, Lieutenant Robert F. Stockton arrived on the scene in
command of the U.S. schooner Alligator. Already a ten-year veteran of naval
service at the age of twenty-six, Stockton displayed the same impetuous
energy that he would bring to the conquest of California a quarter of a cen-
tury later. Together with a newly appointed agent, Dr. Eli Ayres, he used
threats as well as persuasion in extracting from reluctant native rulers their
conveyance of title to Cape Mesurado, the region at the mouth of the St. Paul
River some two hundred miles south of Sierra Leone. The price paid by the
Colonization Society was approximately $300 in guns, ammunition, rum,
tobacco, and other goods. Thus, in a few days of aggressive diplomacy border-
ing on extortion, Stockton laid the foundation for the republic of Liberia and
its capital, Monrovia.90

Meanwhile, the navy had begun its operations against the slave trade on
the African coast. In the spring of 1820, soon after her arrival with the first
boatload of colonists, the Cyane captured seven ships, destroying three of
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them and sending the other four back to New York as prizes.91 Later in the
year, the Cyane was replaced by two other ships, which also made captures.92

By 1821, when the Alligator arrived, along with another schooner, the Shark,
commanded by Matthew G. Perry, American slave ships had largely disap-
peared from the coast. The flag of France now predominated in the trade.
Perry pursued and boarded two slavers but released them when they proved
to have French papers in good order. His fellow officers were especially
unhappy about the freeing of the Caroline, a malodorous schooner found to
have 133 slaves crammed between-deck in a space about fifteen-by-forty feet
and four feet high. The bodies of these naked creatures were so emaciated,
wrote one of the Shark’s midshipmen, that they resembled “Egyptian mum-
mies half-awakened into life.”93 Perry took no prizes throughout his cruise,
but the more adventurous Stockton seized four French slavers in 1821 and
dispatched them to the United States. On the way, three of them escaped
from the control of their prize crews, and the arrival of the fourth (the Jeune
Eugenie) in Boston harbor set off such a diplomatic disturbance that it was
released to its French owners.94

The flurry of congressional legislation and naval action had obviously
produced some salutary effects. By 1822, the smuggling of slaves into the
Gulf states was no longer a serious matter, according to the secretary of the
navy. A House committee announced the same year that the flag of the
United States, once so prominent in the slave trade, had “wholly disappeared
from the coasts of Africa.” Lieutenant Perry confirmed that report after
returning from a second African cruise in the fall of 1822. “During my stay
upon the coast,” he wrote, “I could not even hear of an American slaving ves-
sel; and I am fully impressed with the belief that there is not one at present
afloat.”95 Presidents Monroe and Adams, in making similar pronouncements,
acknowledged that some Americans might be involved in the trade under the
banners of other nations, but the resolution of that problem, they indicated,
was not the responsibility of the American government.96

With the United States thus seeming to be no longer seriously affected
by the foreign slave trade, enforcement of the laws against the traffic not sur-
prisingly tended to become a matter of subordinate concern among federal
officials. The navy, which had other urgent responsibilities in the 1820s, such
as establishing a Pacific station and suppressing piracy in the West Indies, did
not undertake to maintain a continuous presence on the African coast. One
visit per year of several weeks’ duration was the average for two decades

155 O the african slave trade, 1789 to 1842



after 1822, and some of those visits were little more than perfunctory calls on
the naval agency in Liberia. American war vessels captured only three slavers
during that twenty-year period, only one of them in African waters.97

The problem of suppressing the trade went unmentioned for thirteen
straight years (1826–38) in the annual messages of Presidents John Quincy
Adams, Andrew Jackson, and Martin Van Buren.98 Yet the African slave trade
continued to flourish as an international criminal enterprise of vast propor-
tions. Indeed, the numerical peak of more than four centuries of transatlantic
slave trading may have been reached at this time, after it had become illegal
throughout most of the Western world.99 From 1820 to 1840, importation
into the Americas (principally Cuba and Brazil) averaged about 60,000 annu-
ally, and according to one leading authority, it is possible that “in 1829, more
slaves crossed the Atlantic than in any other year before and after.”100 That
happened to be one of the years in which no United States warship visited the
coast of Africa. American involvement in this voluminous slave trade of the
1820s and 1830s was, of course, surreptitious and therefore difficult to iden-
tify. It appears to have been relatively insignificant until about 1835, but
thereafter it contributed substantially to the prospering of the traffic.

The Americans most directly implicated in the contraband slave trade of
the nineteenth century were, of course, those officers and crewmen who actu-
ally manned slavers and other vessels auxiliary to the traffic. Their number is
unknown, but it probably never amounted to more than a few hundred at any
one time, and they were scattered among the ports and ships of several nations.
More significant, no doubt, was the contribution of those entrepreneurial ele-
ments in the United States that provided vessels, outfitted them, financed voy-
ages, and furnished goods to be exchanged for slaves on the African coast.
Baltimore, for example, became a major center of slave-ship construction. The
light, fast brigs and schooners known as “Baltimore clippers” proved to be ad-
mirably suited for an outlawed marine commerce. To an increasing extent
from the 1820s to the 1850s, slavers were American in origin.101

The fact of American involvement in all aspects of the foreign slave trade
does not mean that it was common practice for an American captain with an
American crew to sail an American ship from an American port to the African
coast, load it with slaves, and carry them back across the Atlantic. The opera-
tion of what amounted to a loosely knitted international conspiracy was
much more complicated than that. For one thing, after passage of the Piracy
Act of 1820, citizens of the United States were reluctant to risk being caught
with slaves aboard. Americans therefore generally played a much more
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prominent part in the outward voyage, providing ships, equipment, and trad-
ing supplies, but making real or fictitious transfers to foreign ownership
somewhere along the way to Africa. A slave ship commonly carried more
than one set of papers and was prepared to run up any one of several national
flags in order to evade capture. The paucity of American enforcement in the
1830s, together with a tightening British-led program of international
enforcement, which the United States refused to join, made the American flag
an increasingly good cover for slavers. As a consequence, American involve-
ment in the slave trade extended beyond the direct and indirect participation
of certain persons to virtual complicity, however involuntary, on the part of
the government and the whole nation. British vexation with this complicity
seriously affected Anglo-American relations over a period of several decades.

Great Britain, having abolished the African slave trade in 1807, began the
work of enforcement even while continuing its desperate struggle against
Napoleonic France and fighting a second war with the United States. The
return of peace in 1814–15 brought a revival of maritime commerce, includ-
ing commerce in slaves, and at the same time, it terminated the wartime naval
right of visit and search. Accordingly, British leaders set about promoting
international action for suppression of the traffic. Declarations endorsing
suppression were included, for instance, in the Treaty of Ghent and in the
Final Act of the Congress of Vienna. By that time all of the principal maritime
nations had either prohibited the trade or committed themselves to doing so
in the near future.102 But establishing a workable system of enforcement
proved bafflingly difficult.

The central problem was that on the high seas in time of peace, interna-
tional law allowed a nation only to enforce its own laws upon its own ships
and citizens.103 This meant that the dominating power of the British navy
could not legally be brought to bear against the bulk of the slave trade with-
out diplomatic arrangements sanctioning its use. British Foreign Secretary
Lord Castlereagh tried several times in vain to secure the creation of an inter-
national maritime police for suppression of the trade. With more success, he
also began to negotiate bilateral agreements in which the critical element was
a mutual right to search suspected ships of the other nation and take them
before a mixed commission for condemnation if the evidence warranted.
What this mutuality would mean in practice, more often than not, was
British inspection of non-British vessels. Treaties embracing some right of
search were extracted from Portugal and Spain in 1817, both facilitated by
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subsidies of considerable size. The Netherlands signed a similar treaty in 1818
without any financial inducement. France, on the other hand, stubbornly
refused to cooperate, and so did the United States.104

In the spring of 1818, Castlereagh broached the subject of a slave-trade
agreement to Richard Rush, the newly arrived American minister. Rush
sought instructions from home, and Secretary of State John Quincy Adams,
with the unanimous approval of the Monroe cabinet, directed him to reply
that the British treaties with Spain, Portugal, and the Netherlands were “of a
character not adaptable to the institutions or to the circumstances of the
United States.” Castlereagh nevertheless persisted, shifting the negotiations
to Washington in 1820. Again his efforts met polite but emphatic refusal.105

Besides the already traditional American wariness of any formal connection
with the European power structure, the Monroe administration had several
specific objections to the British treaty design. There was considerable doubt,
for instance, that the Constitution would allow participation in the proposed
system of mixed commissions for trial of captured slavers.106 Problems of this
sort were obviously resolvable, however. The one real sticking point was right
of search.

Having just finished fighting a war with Britain over freedom of the seas,
Americans were understandably reluctant, even in a good cause, to endorse a
major infringement of that freedom. “The admission of a right in the officers
of foreign ships-of-war to enter and search the vessels of the United States in
time of peace, under any circumstances whatever, would meet with universal
repugnance in the public opinion of this country,” Adams declared.107 The
British government’s reiterant pleas for a mutual right of search seemed all
the more presumptuous in view of its continuing refusal to make any con-
cessions regarding impressment, the wartime practice of forcibly removing
alleged British subjects from American merchant vessels. Rush expressed
some of the intensity of his countrymen’s feelings on the subject when he
characterized impressment not only as insulting to the rights and dignity of
an independent nation but as “more afflicting to humanity” than the African
slave trade.108

In a nation still retaining much of its enmity for Britain, the administra-
tion’s resolute stand on right of search was bound to be popular. Nevertheless,
among members of Congress, there was a strong current of opinion running
the other way. The British strategy for suppression of the slave trade rested,
after all, upon compelling logic. Only an international effort could dismantle
a furtive international enterprise, and as Castlereagh argued, if even one
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major maritime power refused to cooperate, the trade would surely con-
tinue.109 Furthermore, it should be remembered that Castlereagh made his
overtures to the United States at a time of great public concern about the
influx of Africans from Florida and Texas, a concern that led to the passage of
three additional laws on the subject. As early as 1817, the House committee
on the slave trade recommended negotiation of agreements with other pow-
ers for suppression of the traffic. One year later, the Senate took a
preliminary step in the same direction.110 A resolution calling for such nego-
tiations without explicitly mentioning right of search won the approval of the
whole House in 1820, but it failed to get through the Senate.111

Each year thereafter, the issue came before Congress. A House committee
report in 1821, reaffirmed in 1822, stated that a mutual right of search
appeared to be “indispensable to the great object of abolition.”112 The con-
temporaneous dispute with France over the captured slaver Jeune Eugenie
seemed to illustrate the wisdom of this judgment.113 Yet the administration
remained adamant. Adams, when asked by the British minister whether he
could conceive of a “greater and more atrocious evil” than the slave trade, res-
olutely replied: “Yes, admitting the right of search by foreign officers of our
vessels upon the seas in time of peace; for that would be making slaves of our-
selves.”114 But this son of the Revolution, for all his nationalistic fervor, was
also a New Englander made more sensitive to the slavery issue by the recent
controversy over the admission of Missouri; and in addition, he was a con-
tender for the presidential succession, needing to keep a watchful eye on the
trend of public opinion. As much as any member of the executive branch he
felt the impact of a House resolution passed in February 1823, requesting ini-
tiation of negotiations “for the effectual abolition of the African slave trade,
and its ultimate denunciation, as piracy, under the law of nations.” This time,
the vote was a thunderous 131 to 9.115

The wording of the resolution suggested to Adams a route of graceful
retreat from his and the administration’s previously held position. If the mar-
itime nations would all agree to treat the slave trade as piracy in international
law, then a belligerent’s right of search in wartime could be invoked, even in
peacetime, against slave traders as common enemies of mankind.116 With
Monroe’s approval, Adams instituted negotiations along those lines and
drafted a proposed Anglo-American convention dependent upon British leg-
islation declaring the slave trade to be piracy. He also took initial steps toward
securing similar agreements with other powers. British officials were not
entirely satisfied, but after extensive discussions with Rush, they accepted the
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convention substantially as Adams had written it. The document was signed
in London on March 13, 1824, after which Parliament promptly enacted the
required piracy law.117 As its central feature, the convention authorized the
naval officers of each nation “to detain, examine, capture, and deliver over for
trial and adjudication . . . any ship or vessel concerned in the illicit traffic of
slaves, and carrying the flag of the other, or owned by any subjects or citizens
of either of the two contracting parties, except when in the presence of a ship-
of-war of its own nation.” The primary concession to the United States was a
clause that set aside the principle of joint adjudication by providing that ves-
sels seized as slavers should be adjudged “by the tribunals of the captured
party, and not by those of the captor.”

It was still necessary, of course, to secure the approval of the Senate,
where support for such an undertaking had never been as strong as that
mobilized in the House. The task proved more difficult than anyone expected,
even though Monroe pleaded eloquently that rejection of the convention
would be embarrassing to the administration and injurious to its foreign pol-
icy.118 Some senators, Adams noted in his diary, had become alarmed “lest
this concert between the United States and Great Britain for suppressing the
slave-trade should turn to a concert for the abolition of slavery.”119 And there
was indeed growing dismay in the South about abolitionist influence on the
British government, which had only recently taken some dramatic steps
toward the amelioration and presumably the eventual extinction of slavery
throughout the British Empire.120

More immediately detrimental, however, were the vagaries of domestic
politics in a presidential election year. Senatorial supporters of William H.
Crawford, still a candidate despite having suffered a paralyzing stroke, sought
to diminish Adams’s stature by defeating the treaty that he had drafted. They
managed to burden it with several amendments, one of which turned out to
be fatal.121 The British ministry, although willing to accept the other modifi-
cations, refused to exclude the North American coast from the stipulated
right of search. Such an exemption, its spokesmen declared, would destroy
the very principle of mutuality upon which the agreement was founded.
Whatever may be said for the logic and justice of this response, it closed a
door that could have been more than half opened. Efforts to resolve the dif-
ference failed, and the uselessness of further negotiations became obvious a
year later when the Senate overwhelmingly rejected a similar convention
with Colombia that incorporated all of the Senate amendments.122
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British leaders continued to hope that an accord so nearly concluded
could somehow be revived, but the minister to the United States reported in
1831 that he had “not perceived the slightest inclination in two successive
administrations to renew the negotiation.” Three years later, Lord Palmerston
as foreign secretary offered to yield on the one point previously at issue by
exempting the American coast from a mutual search treaty. Secretary of State
John Forsyth replied that it had been resolved “not to make the United States
a party to any convention on the subject.” His predecessor, Louis McLane, had
already explained that such a policy was necessary to avoid aggravating
southern excitement recently aroused by the growth of the abolitionist
movement.123 Thus domestic influences discouraged vigorous American
action against the slave trade at a time when American complicity in that
trade was rising to a scandalous level.

There is conflicting testimony about the extent of American involve-
ment in the international slave trade of the 1820s, but it does not appear to
have been a very substantial part of the whole. More than two-thirds of the
Africans carried across the Atlantic during the decade were taken to Brazil,
almost exclusively in Portuguese and Brazilian ships.124 Only later did Amer-
icans come to play a significant role in that traffic. Similarly, Spanish and
French traders dominated the transport of slaves to the Spanish and French
West Indies, although there, much closer to home, some Americans were
always involved. What happened in the 1830s was that Palmerston’s aggres-
sive diplomacy tightened the screws on the other maritime nations and drove
slavers increasingly to the protection of the American flag.

Soon after Louis Philippe replaced the last of the Bourbon rulers on the
throne of France in 1830, his government entered into a treaty with Britain
accepting the principle of mutual search. French participation in the slave
trade swiftly declined as a consequence.125 By then, Britain had already prod-
ded newly independent Brazil into signing a slave-trade convention that took
effect in 1830. Brazil’s legislation prohibiting the importation of slaves proved
only briefly effective however, and the now illicit traffic revived dramatically
in the later 1830s, for the most part under protection of the Portuguese flag.
Not until 1836 did Portugal outlaw slave trading in the South Atlantic, and
even then it continued to resist British pressure for a mutual-search agree-
ment. Palmerston, at the end of his patience, accordingly secured passage in
1839 of a parliamentary act authorizing British warships to search Por-
tuguese vessels and, if they proved to be slavers, take them before British
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admiralty courts for condemnation. This high-handed policy soon brought an
outraged but helpless Portugal to the acceptance of a treaty. It also stimulated
American entry into the Brazilian slave trade on a sizable scale.126

Most important of all as a stimulus to American involvement was an
Anglo-Spanish treaty concluded in 1835 authorizing the seizure of vessels
patently equipped for slave trading even if they had no Africans aboard. This
development greatly enhanced the value of American cover in the Cuban
slave trade. For example, the Baltimore owners of a 95-ton schooner, the
Ontario, dispatched it to Havana in 1838. There, with the cooperation of the
American consul, it was sold and resold, ending up nominally as the property
of Eleazer Huntington, an American sea captain, but owned in fact by a Span-
ish slave trader named José Maria Mendez. The Ontario cleared for Africa
under Huntington’s command and flying the American flag, but with an all-
Spanish crew. At the Niger River, just before 220 slaves were taken aboard,
Huntington executed a sale to Mendez, who took command and ran up the
Spanish flag. Until that moment, the Ontario had enjoyed immunity from
British inspection because of its American colors and virtual immunity from
American seizure because of the inadequacy of American enforcement.
Fraudulent use of the flag of the United States thus served to nullify the
effect of the Anglo-Spanish equipment treaty.127 Once the Ontario assumed
a Spanish character, it of course became subject to British capture, but only
the vessel and its cargo were at risk. The Anglo-Spanish mixed commission
had no power to punish the officers and crew of a condemned slave ship.
They were free to find other employment in the trade.

By all accounts, the use of the American flag in the Cuban slave trade,
which had not previously been very extensive, increased sharply after 1835.128

Britain responded not only with renewed diplomatic pressure on the United
States but also with more aggressive enforcement procedures. Suspected
slavers flying American colors were stopped and boarded for examination of
their papers. Many turned out to be actually of Spanish nationality and thus
liable to search, seizure, and trial before a mixed commission, as provided by
treaty. British naval commanders caught the attention of the American public
when they dispatched several questionable vessels to New York for determi-
nation of their status and possible prosecution.129 Ships proving to be bona fide
American were usually allowed to continue on their way, but each instance of
stoppage constituted an interference with maritime commerce and thus an
“outrage” in the eyes of American officials. Andrew Stevenson, the United
States minister in London, was kept busy protesting one ship seizure after an-
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other while receiving in return the Foreign Office’s vigorous complaints about
American complicity in the slave trade. With customary boldness, Palmerston
now asserted a right to board any vessel solely for the purpose of examining
its papers to determine its true nationality. Stevenson, speaking for the ad-
ministration of Martin Van Buren, emphatically rejected this proposed dis-
tinction between right of search and right of visit.130

The confrontation over the slave trade came at a time when Anglo-
American relations were strained by other difficulties, including rival claims
to Oregon and the disputed Maine-New Brunswick boundary. Hostility to
Britain was especially strong in the South by the late 1830s. There, the shock
of West Indian emancipation had been aggravated by the Comet, Encomium,
and Enterprise controversies, along with other indications of a growing abo-
litionist influence on British foreign policy. One specific southern fear was
that Britain would pressure Spain into ceding Cuba and then use the island as
a base for undermining slavery in the United States.131 British officials in
turn, whether dealing with Stevenson in London or Forsyth in Washington,
saw little reason to doubt that slaveholding influence accounted in no small
part for the indifference with which the State Department seemed to view all
evidence of American complicity in a universally condemned but still flour-
ishing traffic.

A case in point was the Prova, a Portuguese slave ship out of Havana that
put into Charleston in distress and remained there three months for refitting
without any interference from port authorities. It then sailed for the African
coast and took on a load of slaves, only to be captured by a British warship and
condemned by the joint commission at Sierra Leone in 1839. When Forsyth
received full information on the incident from the British minister, he replied:
“With Spanish, Portuguese, or Brazilian vessels, forced into our ports by mis-
fortune, although engaged in the slave trade, the officers of the customs have
no right to interfere.” Such matters, he said, must be dealt with by the appro-
priate foreign consuls. (Actually, the sheltering of the Prova violated the first
clause of the very first federal anti-slave-trade law—the one enacted in 1794.)
With respect to foreign slave ships posing as American, Forsyth declared:
“The United States have no authority to punish the subjects or citizens of
other nations for offences committed against the laws of their own country
on the high seas. . . .”132 Yet, at the same time, Forsyth and Stevenson contin-
ued to insist that the American flag was inviolable and that British naval
officers had no right to board any vessel flying it. How, then, was wrongful
use of the flag to be stopped? 
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Especially galling to Palmerston were reports from Havana, where Span-
ish officials commonly connived at slave trading, that the United States
consul was lending aid to the traffic. The man in question was Nicholas P.
Trist, a Virginian who had married the granddaughter of Thomas Jefferson
and served as Andrew Jackson’s private secretary before receiving the Cuban
appointment in 1833. Lukewarm in his opposition to the slave trade, which he
thought beneficial to the Africans themselves, Trist seems to have believed
that active intervention against the traffic was beyond the authority of his
office and likely in any case to be a useless exercise. Along with that apathetic
view of his responsibilities, he nursed a deep resentment of British power in
general and British abolitionism in particular.133 According to Her Majesty’s
slave-trade commissioners in Havana, Trist habitually signed papers for sus-
pected slavers enabling them to sail for Africa under the protection of the
American flag. In addition, for more than a year he voluntarily performed the
duties of the absent Portuguese consul and in that capacity, it was said, cleared
many slave ships for the African coast.134

When the charges against him began to appear in published British doc-
uments, Trist found himself a target of reprobation on both sides of the
Atlantic. James Gordon Bennett’s New York Herald, for example, said that
there appeared to be cause for his “instant removal.” John Quincy Adams
expressed the common antislavery view when he concluded that the docu-
ments revealed “either the vilest treachery or the most culpable indifference
to his duties.”135 Trist, who may have been the wordiest government func-
tionary in all American history, responded vehemently and at length in
official dispatches and private correspondence, as well as in a pamphlet signed:
“A Calm Observer.” The climax of his caustic exchange with the British com-
missioners was a letter of some 275 handwritten pages in which he mixed a
defense of his own conduct with personal abuse of his critics and an attack on
Britain’s motives in her war against the slave trade.136

Trist had powerful friends in Washington, including the president him-
self, but Van Buren, facing a difficult campaign for reelection, recognized that
an investigation was necessary. The special agent appointed for the task was
Alexander H. Everett of Massachusetts, a Whig turned Democrat who had
served as minister to Spain. Forsyth made it plain to him that the administra-
tion expected Trist to be exonerated. After spending several months in Cuba,
however, Everett submitted a report severely critical of the consul’s perfor-
mance. Trist promptly set to work on a point-by-point reply, which he did not
finish because of an “affection of the head.” Even so, the completed portion
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(dutifully printed by order of Congress, along with hundreds of other rele-
vant documents) ran to 262 pages, or ten times the length of Everett’s report.
With the extent of his culpability obscured by so much verbiage, Trist held on
to his post until he was removed, ostensibly for partisan reasons, by the
incoming Whig administration in 1841.137 That did not mark the end of his
public service, however. Four years later, this American original would be
back in harness, exasperating his superiors as he negotiated the Treaty of
Guadelupe Hidalgo.

In December 1839, at the height of the furor over Trist, the president
announced that a “competent” naval force would be stationed on the African
coast. Clearly, the primary purpose of this action was to remove what Forsyth
called the “pretext” for British boarding of American merchant vessels.138

Actually, only two warships, the brigantine Dolphin and the schooner Gram-
pus, were sent to Africa in 1840. The senior officer, Lieutenant John L. Paine,
carried orders that included “friendly co-operation” with the British navy. He
interpreted them broadly, to say the least, entering into an agreement with
the senior British commander that went so far as to establish a mutual right
of search. News of the agreement caused no less dismay in Washington than
delight in London. The secretary of the navy hastened to reprimand Paine and
repudiate his naive venture into diplomacy.139

Dolphin and Grampus made just one capture between them (the first in
nearly twenty years by an American warship in African waters). To be sure,
their very presence seems to have discouraged illegal use of the American
flag, thereby enabling the British fleet to take more prizes in 1840 than ever
before.140 Palmerston was far from satisfied, however, and did not slacken his
aggressive policy. British naval commanders went on stopping American
ships to examine their papers, and American officials went on lodging stern
protests with the Foreign Office. Daniel Webster succeeded Forsyth as secre-
tary of state, and Palmerston, his party having fallen from power, gave way to
the Earl of Aberdeen, but the controversy continued. The political change in
both governments nevertheless cleared the way for an extraordinary effort to
resolve their various differences, and in February 1842, a special British min-
ister, Lord Ashburton, departed for the United States with full power to
negotiate a general settlement.

Ashburton arrived in Washington at a time of highly inflamed feelings
concerning slavery. Abolitionist petitions were still having a disruptive effect
on the deliberations of Congress, and in early February, after two weeks of
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furious debate, John Quincy Adams had barely escaped formal censure by the
House of Representatives. Moreover, Ashburton’s mission was threatened
from the start by the uproar over the recent Creole affair, in which the British
government had displayed an apparent readiness to condone servile rebellion
at sea and give asylum to its principals. For southerners, the sinister connec-
tion between British power and American abolitionism seemed well
illustrated in the inflammatory Giddings resolutions of March 21, which vin-
dicated the Creole uprising as a resumption of natural rights and earned the
author a vote of censure such as Adams had just avoided.

It was also at the time of Ashburton’s departure for the United States
that Anglo-American differences over the slave trade were producing a curi-
ous turn of events in Paris. In December 1841, the five major European
powers (Britain, France, Austria, Prussia, and Russia) signed a treaty embrac-
ing mutual right of search and declaring the slave trade to be piracy.141 Now,
since France and Britain were already bound by their own slave-trade con-
vention and the other three nations had little practical concern with the
problem, this new treaty seemed to serve only an emblematic purpose—
except, perhaps, as the first step in a larger project. By inviting other Western
countries to sign the pact, Britain might at last fulfill Castlereagh’s vision of
an international concert for suppression of the slave trade, with the British
navy as its chief enforcing agent. That achievement would, at the very least,
increase the moral pressure on laggard governments, particularly the United
States. The London Times declared menacingly that the European states
would not “brook to be thwarted” by American recalcitrance.142 Further-
more, definition of the slave trade as piracy by a concert of nations could well
mean incorporation of the principle into international law, something that
courts in Europe and America had generally resisted.143 Such a change, as
John Quincy Adams had suggested back in 1824, might furnish some legal
basis for peacetime visit and search without treaty authorization.

One man disturbed by these possibilities was Lewis Cass, the portly and
somewhat pompous American minister to France. A Jacksonian Democrat
from Michigan who had fought in the War of 1812 and retained all of his old
enmity toward Britain, Cass persuaded himself that the Quintuple Treaty,
taken together with the British government’s persistent assertion of a right of
visit, constituted a grave threat to the United States. Without any instructions
from home, he launched a personal campaign to turn the French government
against the treaty. In addition to lobbying among legislators, he sent an offi-
cial letter of protest to Foreign Minister Francois Guizot, and he published a
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pamphlet setting forth emphatically the American position on right of visit
and search.144 Whatever effect Cass’s intervention may have had, the Cham-
ber of Deputies did refuse to approve the treaty, its vote coming soon after the
Webster-Ashburton discussions got under way in Washington. Webster and
President John Tyler, after some hesitation, endorsed his extraordinary course
of action, while vexed British officials accepted the incident as one more
example of American obstructionism in the war against the slave trade.145

Cass, an ardent nationalist more or less indifferent to the problem of
slavery at home and abroad, warned that Britain’s slave-trade policy, as
embodied in the Quintuple Treaty, had the ulterior purpose of advancing her
maritime power and securing commercial advantage. “Who can doubt,” he
wrote, “but that English cruisers, stationed upon that distant coast, with an
unlimited right of search, and discretionary authority to take possession of all
vessels frequenting those seas, will seriously interrupt the trade of other
nations. . . . A trade carried on under such unfavorable circumstances cannot
contend with the trade of a favored nation, who herself exercises the police of
the seas, and who may be harsh or lenient, as her prejudices or interest may
dictate.”146

Besides Cass, there were other Americans, principally southerners, who
responded to British criticism of the United States by impugning the motives
and methods of Britain’s crusade against the slave trade. Nicholas Trist, for
example, maintained that British policy was inspired by selfish economic con-
siderations and that Britain itself supplied most of the goods used in the
trade. The zealous talk of his British accusers from Palmerston on down, he
said, was merely the “empty cant” of men who actually wanted the traffic to
continue because their political popularity or their very jobs depended on
it.147 Similarly, Charles H. Bell, commander of one of the American warships
sent to Africa in 1840, reported that the cruising strategy of British naval offi-
cers seemed ill-chosen for suppression of the slave trade and was, by their
own admission, aimed primarily at earning prize money. Bell also charged
that at Sierra Leone, articles from condemned vessels were commonly
acquired at auction by British agents, who passed them on to slave dealers.
“Under these circumstances,” he wrote, “I say the British Government is not
sincere in its attempts to put down the slave-trade.”148

Especially effective as a voice of Anglophobia was the well-known editor,
promoter, and behind-the-scenes politician, Duff Green. This self-important
Kentuckian, long associated with the political fortunes of Calhoun, went to
Europe in 1841 with informal credentials as Tyler’s personal agent and there
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lent encouragement to Cass in his attack on the Quintuple Treaty. Eight years
earlier, Green had developed an economic interpretation of British emancipa-
tion in the West Indies, arguing that the reform was really the work of British
capitalists, particularly East Indian interests, who used abolitionist fanatics to
achieve their own purposes.149 As Ashburton was crossing the Atlantic in
March 1842, Green returned to the same theme with an article on “England
and America,” published first by a Paris newspaper and then by an English
magazine. In it, he declared that the volume of the African slave trade had
been greatly exaggerated to suit British strategy. “England,” he wrote, “has
laboured to render the slave-trade more odious, because her purpose is to
abolish slavery; not that England has any sympathy for the slave; but because
England believes that, but for slave-labour in the United States, in Cuba, and
Brazil she could produce cotton, rice, coffee, and sugar cheaper in India than it
can be produced in the United States, Cuba, or Brazil. Her war upon the slave-
trade . . . is a movement to compel the whole world to pay her tribute.”150

Green’s words were important because of the weight they carried with the
president and certain other American political leaders. Calhoun, for one, was
soon echoing the idea that British abolitionism served primarily to facilitate
the British pursuit of “dominion and commercial monopoly.”151

In portraying British antislavery policy as driven by economic rather
than humanitarian purposes, Green and others like him anticipated certain
aspects of the thesis set forth a century later by the Marxist historian Eric
Williams.152 Unlike Williams, however, they mixed economic determinism
with a good deal of conspiracy theory, summoning up the specter of a British
grand design aimed at maritime supremacy, commercial monopoly, and uni-
versal emancipation. Southern apprehensions were heightened in the early
1840s by loose talk on both sides of the Atlantic about a possibly impending
war in which Britain’s most likely strategy would be to strike at American
slavery, using West Indian troops to stir up black revolution throughout the
South. Green was not alone in believing that such a war, if it came, would
probably result from continued British harassment of American ships in the
name of suppressing the African slave trade.153

The slave trade is commonly regarded as one of the secondary matters
dealt with in the Webster-Ashburton negotiations.154 Both men knew, how-
ever, that the issue was little less than crucial.There appears to have been some
hope at first that American concessions respecting right of search might be ex-
changed for a British renunciation of impressment. Edward Everett, who had
succeeded Stevenson as minister to England, favored just such a compromise,
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but neither government was willing to give any ground.155 The Webster-
Ashburton discussions accordingly turned to the only suitable alternative—
a system of joint patrol. Webster sought advice from Lieutenants Paine and
Bell, commanders of the two ships sent to Africa in 1840. Their reply recom-
mended that a squadron of about fifteen ships, mainly schooners, be kept on
the African coast and that arrangements be made for them to “cruise in cou-
ples” with British vessels. In a clause stricken by Webster before the letter was
printed, the two officers also ventured to suggest a mutual right of visit for the
sole purpose of determining a vessel’s national character.156

The Paine-Bell report became the basis for the slave-trade agreement in
the Webster-Ashburton Treaty (or Treaty of Washington), signed in its final
form on August 10, 1842, and approved by the Senate ten days later. Article
VIII stipulated that each nation should “maintain in service, on the coast of
Africa, a sufficient and adequate squadron, or naval force of vessels, of suit-
able numbers and descriptions, to carry in all not less than eighty guns.” The
two squadrons would be “independent of each other,” but were to “act in con-
cert and cooperation.”157 Both negotiators were well satisfied with the
solution, Ashburton, indeed, calling it “the very best fruit” of his mission.158

The article nevertheless proved faulty in a number of ways. It was a mistake,
for instance, to specify a minimum number of guns, without also fixing the
minimum number of ships to be deployed. And, of course, the right-of-visit
issue, though presumably rendered less urgent by the provision for joint
cruising, remained unsettled.

When Lewis Cass learned the contents of the treaty, he protested vehe-
mently because it did not include an explicit British renunciation of the
asserted right to board American vessels. That, he told Webster, should have
been a prior condition to any negotiation. Democratic senators Thomas Hart
Benton and James Buchanan had argued along similar lines in their efforts to
defeat the treaty. Cass resigned and returned home, but pursued his quarrel
with Webster in a correspondence that became increasingly acrimonious. The
treaty, he insisted, left untouched the “monstrous pretension” with which
Britain sought to “introduce an entire change in the maritime police of the
world.”159

Troubled by such criticism, the president reviewed the controversy in his
annual message to Congress on December 6, 1842. Again rejecting the British
distinction between visit and search, he took the position that Article VIII put
the whole issue to rest. “All pretense is removed,” he declared, “for interfer-
ence with our commerce for any purpose whatever by a foreign

169 O the african slave trade, 1789 to 1842



government.”160 That statement caused a stir in London, where Aberdeen
and the prime minister, Sir Robert Peel, were under attack from the political
opposition, charged with yielding too much in the treaty. They labeled Tyler’s
interpretation inaccurate and emphatically denied having retreated from the
principle of visitation. Aberdeen wrote in January: “We still maintain, and
will exercise, when necessary, our right to ascertain the genuineness of any
flag which a suspected vessel may bear.” England, said the London Times, had
not abandoned “one tittle of her claim.”161 Webster labored with some suc-
cess to smooth over the dispute, and Tyler helped by acknowledging in a
subsequent message that neither side had made any concession of principle
on the subject.162

The Anglo-American controversy over right of visit, though not for-
mally resolved in 1842, was for several reasons muted in the years that
followed. As expected, the presence of an American squadron on the African
coast reduced the occasions for British investigation of ostensibly American
ships believed to be slavers. More important, the two governments, while
continuing to disagree in principle, had gradually talked their way into an
accommodation. Britain claimed a right to board merchant ships suspected of
illegally flying the American flag. The United States acknowledged that it had
no grounds for protest when such suspicion proved to be accurate. Thus the
quarrel was over instances of mistaken suspicion—that is, of British interfer-
ence with bona fide American vessels. In December 1841, Aberdeen took the
important step of virtually conceding that such mistakes constituted tres-
pass. “If, in spite of the utmost caution,” he wrote, “an error should be
committed, and any American vessel should suffer loss and injury, it would
be followed by prompt and ample reparation.” A few months later, he made
this promise more concrete when he told Everett that the government had
decided to indemnify the owner of the Tigris, one of the ships seized in
1840.163

Everett was thereafter busier presenting claims for past British “out-
rages” than with lodging protests against new ones. He sometimes found his
task embarrassing. For example, the Douglas, an American ship sailing under
American colors, had been boarded, searched, and detained for several days
before being allowed to go on its way. Everett confided to Webster that he
thought the evidence strongly implicated the Douglas in slave trading, but he
maintained in his correspondence with Aberdeen that the owner had a strong
legal case for redress. Aberdeen’s reply, though politely phrased, said in effect
that Britain would pay damages if the United States had the indecency to ask
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for them. The American government, for once shamed into submission,
ceased to sponsor the malodorous claim.164

Britain’s stated willingness to make restitution for any unwarranted
detention of American ships markedly reduced the tension between the two
countries, but it did not put an end to controversy. There was continuing
argument over which incidents called for reparation and how much should be
paid in each instance. In August 1843, after more than a year of delay,
Aberdeen offered an indemnity of approximately $6,000 for the Tigris, much
less than the owner had sought. Everett replied that he had no authority to
compromise the amount of a claim. The matter accordingly remained unset-
tled until 1854, when a mixed commission (the one that disposed of the
Creole claims) fixed damages at about double what Aberdeen had proposed.
From the same arbitrational body, the owner of the Douglas received a more
or less nominal award of $600.165

Meanwhile, British naval commanders on the African coast continued to
operate under virtually the same instructions that had been in effect before
the Webster-Ashburton Treaty. That is, they were authorized to board any
suspicious vessel flying the American flag, but solely for the purpose of deter-
mining its true nationality. If it proved to be bona fide American, the boarding
officer was to leave immediately, no matter what evidence of slave trading he
might see.166 But a ship flying false colors was likely also to carry false papers,
and suspicion along those lines sometimes led an officer to turn his “visit”
into a search. In 1850, for example, several vessels claiming to be American
were boarded and seized as prizes, their American papers having been arbi-
trarily labeled false. More often, British officers boarded American ships and,
finding their papers in order, released them, only to learn later that they had
loaded slaves and fled westward.167

A leading authority on the subject is therefore mistaken in his assertion
that the right of visit was not exercised for fifteen years after ratification of
the Webster-Ashburton Treaty.168 In fact, British visitation of suspected ships
remained an established policy, practiced infrequently but becoming some-
what more common after Palmerston returned to the Foreign Office in 1846.
One vessel alone, the Lucy Ann, received several visits early in 1850, even
though her American papers were each time found to be in order. As the
boarding officer on the last visit was about to leave, he heard from below the
deck “a low, indistinct murmur, wrung from the accumulated sufferings of
her human cargo.” The captain, when confronted, promptly announced that
he was not the master. He threw the ship’s papers overboard, and ordered the
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American flag to be replaced with Brazilian colors. More than 500 slaves were
found aboard.169

During those fifteen years, to be sure, complaints about British conduct
were generally lodged and parried by naval commanders on station, rather
than by diplomats in London and Washington. An exchange in 1850, for
instance, between Levin M. Powell of the U.S.S. John Adams and George F.
Hastings of H.M.S. Cyclops embraced many of the same arguments that
Palmerston and Stevenson had directed at each other a decade earlier.170 Not
until the late 1850s, when the conduct of American foreign policy was in the
hands of Lewis Cass, did the right-of-visit controversy escalate again to the
crisis level of 1840.
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The man responsible for implementing Article VIII of the
Webster-Ashburton Treaty was Tyler’s secretary of the navy, Abel P.
Upshur, a social conservative and proslavery radical of the Calhoun stamp
who would soon replace Webster in the State Department. Like the presi-
dent, Upshur at this time had his eyes fixed on Texas. There is no evidence
of his giving anything beyond perfunctory attention to the problem of the
slave trade. Only after months of delay did he appoint Matthew C. Perry
to command the African squadron, and it was August of 1843 when Perry
arrived off Cape Mesurado, where he had cruised with the Shark twenty-
two years earlier.1

Upshur’s instructions made it plain that the squadron’s primary
assignment was the protection of American commerce. “It is to be borne in
mind,” he wrote, “that while the U[nited] States sincerely desire the sup-
pression of the Slave Trade, and design to exert their power, in good faith,
for the accomplishment of that object, they do not regard the success of
their efforts as their paramount interest nor as their paramount duty.
They are not prepared to sacrifice to it any of their rights as an indepen-
dent Nation, nor will the object in view justify the exposure of their own
people to injurious and vexatious interruptions in the prosecution of their
lawful pursuits. Great caution is to be observed, upon this point.”2

Instead of the fifteen vessels, principally small schooners, recom-
mended in the Paine-Bell report, Upshur put together an African squadron
consisting of one frigate, two sloops-of-war, and one brigantine, only the
last of which measured less than 500 tons. The squadron mounted a total
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of eighty-two guns and thus met the terms of the Webster-Ashburton Treaty,
but scarcely in a way calculated to maximize the American effort against the
slave trade. Aside from the 1,341-ton frigate Macedonian, these ships were
not unsuited for their task, as some historians have maintained. They were
simply too few for effective patrol of several thousand miles of coast.3 Perry
made matters worse by keeping the squadron together as often as not, rather
than systematically dispersing it in the interest of broader surveillance. Con-
trary to his instructions from Upshur, he did not enter into an arrangement
for joint cruising with British warships. Neither did he venture into the busy
slave-trading areas south of the equator, although the instructions permitted
him to do so. He spent much of his time in a variety of other activities, such
as lending aid to Liberia and other colonization settlements, palavering with
native rulers, and punishing earlier offenses against American citizens. Dur-
ing Perry’s year and a half of command, the squadron took only one
suspected slaver as a prize, and that primarily because the mate had been
murdered.4 Under his successor, Commodore Charles W. Skinner, six slavers
were captured in about the same amount of time. The biggest catch was the
Pons, taken off Cabinda, south of the equator, with 913 Africans aboard.5

Even with the flurry of activity under Skinner’s command, the secretary
of the navy in 1850 reported only 7 slave ships captured by the African
squadron since its creation. That was an average of one a year, at an annual
cost of $384,500.6 During the same period, the British navy made over 500
captures and liberated approximately 38,000 Africans.7 This striking contrast,
though misleading in certain respects, undoubtedly reflected a differential in
national commitment. British slave-trade policy, heavily influenced by British
abolitionism, was designed to produce results. American policy, on the other
hand, was essentially gestural, aimed primarily at screening American com-
merce from British interference. Successive administrations were
unresponsive to advice from the squadron’s commanders on how to improve
its operations. They did not discontinue the assignment of frigates in favor of
smaller warships, for instance, or furnish the steamers repeatedly requested,
or remedy the inefficiencies of the supply system.8 Frequently, they even
allowed the strength of the squadron to fall below the treaty minimum of
eighty guns. For a time during the Mexican War it consisted of three ships
with a total of forty-two guns. In October 1852, Commodore Isaac Mayo
reported an effective strength of seventy-one guns, fifty-one of them
mounted on the frigate Constitution, which he labeled “entirely unfit” for
slave-trade duty.9
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Despite these and other handicaps, including the difficulty of maintain-
ing health and morale on the African coast, the squadron’s performance over
the years was arguably better than the statistics would seem to indicate. Al-
ways much smaller than the British African fleet, it also had fewer opportu-
nities for captures, being limited to the seizure of American ships. When those
differences are taken into account, the American record compares less unfa-
vorably with that of the Royal Navy.10 Furthermore, it should be remembered
that slave traders, who commonly carried more than one flag and set of pa-
pers, were readier to risk capture as non-Americans by British warships than
as Americans by American warships, because they would not then face crim-
inal prosecution and a possible death sentence. That is why slavers seldom
flew the American flag after they had loaded their human cargoes.

As an additional explanation of the relatively small number of captures, it
has been said that the American navy was authorized to seize only those ships
that actually had slaves aboard. This curiously durable misinformation may
have originated in 1840 with a statement by Palmerston that went uncor-
rected. “There is no law of the United States,” he complained to the American
minister, “which renders it penal for a vessel to be equipped simply for the
slave trade.”11 The same mistaken notion appears to have been held by some
American officials who should have known better, such as the consul at Rio de
Janeiro.12 It has certainly had a long life among historians.13 Yet, at the very
time that Palmerston made his pronouncement, Lieutenant Paine, command-
ing the Grampus, was on his way to Africa with orders to seize any American
vessel equipped for slave trading even if it did not have “a single slave
aboard.”14 The laws of 1800, 1818, and 1819 were repeatedly interpreted in
naval instructions and in court decisions as embracing ships intended for slav-
ing at any stage of their operations. On the federal circuit in 1823, for exam-
ple, Justice Joseph Story rejected the contention that the act of 1800 applied
only to the actual transportation of slaves. “Every vessel fitted out for the pur-
pose of the slave trade,” he declared, “may be truly and accurately said to be
employed in that business . . . as soon as she has sailed on the voyage.” Chief
Justice Roger B. Taney, speaking for a unanimous Supreme Court, said virtu-
ally the same thing in a decision handed down in 1840.15 And, in actual prac-
tice, the slave-trade prizes taken by the American navy, like those of the British
navy, were more often than not ships that had no slaves aboard.

To be sure, American slave-trade law would have been stronger if, like
the Anglo-Spanish treaty of 1835, it had specified what constituted slave-
trading equipment. British leaders repeatedly pointed out the need for such
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legislation, but Congress never responded. The statutory vagueness provided
loopholes for slave traders to explore in the courtroom, and it also led to cir-
cumstances that made some naval commanders overly cautious in proceeding
against suspected ships. A chill of fear settled on the African squadron in
1847 when two of its officers were sued for damages by the owners of ships
that had been captured as slavers and then released by federal courts. For two
years thereafter, the squadron commanders deliberately shirked their duties
and avoided taking any prizes.16 The fear subsided when the suits failed, but
it did not pass away entirely. A commander making a capture in 1860 wrote to
the United States district attorney in New York City saying that the evidence
plainly seemed to warrant condemnation of the vessel. “But should my
expectations not be realized,” he added, “I most earnestly hope the Court will
find the cause of suspicion sufficiently strong to relieve me from all claims for
damage, &c., that terror of all our naval officers who strive for conscientious
discharge of their duties on this station.”17 The same year, Senator Henry
Wilson of Massachusetts proposed a slave-trade bill that included a ban on
suits against naval officers, but Congress took no action.18

To some extent, of course, the U.S. Navy’s performance varied with the
abilities and attitudes of the officers in charge. Among the eleven comman-
ders of the African squadron from 1843 to 1861, some, like Skinner, launched
vigorous efforts against the slave trade. Others, including Perry, followed
their instructions literally and gave higher priority to the promotion of
American commerce. And then there were those like Thomas J. Conover who
preferred the pleasures of Madeira to cruising the Congo coast. It has been
calculated that in twenty-six months of African duty, Conover’s flagship, the
Cumberland spent only twenty-six days on active patrol.19 This laggard offi-
cer, it should be noted, was from New Jersey, whereas the man who captured
the notorious Echo in 1858 and three other slavers in 1860 was John N. Maf-
fit, later one of the bright lights in the Confederate navy. The record, in fact,
does not lend support to the view that southern naval officers as a class were
less energetic than their northern colleagues in operations against the slave
trade. An analysis of 71 ship commanders from 1843 to 1861 revealed that 15
of the 32 northerners made 24 captures, and 14 of the 39 southerners made 27
captures. In sectional terms, the honors were close to even.20

During the eighteen-year life of the African squadron, the international
slave trade and American involvement in it went through several major
changes. The half million slaves carried across the Atlantic in the 1830s had
been delivered to Brazil and Cuba in a ratio of approximately 2–1, but with
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the Brazil trade monopolized by Portuguese and Brazilians, the American
connection had been concentrated in Cuba. By the time of the Webster-
Ashburton Treaty, however, Cuban imports were in sharp decline, owing to
conditions on the island, as well as British enforcement procedures. The total
for the 1840s amounted to less than a third of what it had been in the pre-
vious decade.21 Meanwhile, certain developments on the international scene
were stimulating a surge of American participation in the slave trade
to Brazil.

The British government, by coercive legislation in 1839 and a coerced
treaty in 1842, had brought Portuguese slave traders fully within the police
power of the Royal Navy. Another act of Parliament in 1845 unilaterally
extended British naval authority over Brazilian slave traders.22 Yet, despite
these aggressive actions, the importation of Africans into Brazil, after slack-
ening somewhat in the early 1840s, returned to a near-record level of more
than 50,000 per year during the second half of the decade.23 The continuing
influx, a response to the undiminished need for additional slave labor in an
expanding plantation economy, was facilitated by Brazil’s egregious failure to
enforce its own slave-trade laws. But it also became increasingly obvious that
American enterprise was contributing heavily to the success of the traffic
and, indeed, far outweighed the American naval effort to suppress it. “The
slave trade is almost entirely carried on under our flag and in American built
vessels,” wrote George H. Proffitt, the United States minister to Brazil in
1844.24 The traders, he added, laughed openly at the weakness of the new
African squadron and declared that they never met anything but British
cruisers, which could be escaped merely by displaying American colors.25

As early as 1841, the American consul at Rio de Janeiro, George W.
Slacum, had alerted his government to the growing American participation in
the Brazilian slave trade. He cited the case of the brig Sophia, which, in the
usual pattern, sailed to Africa as an American ship and was transferred to Por-
tuguese control at the moment when some 500 slaves were taken aboard. The
American captain then became a passenger, but six American seamen were
simply abandoned on the African coast, and five of them failed to survive the
ordeal. The Sophia returned successfully to Brazil, where, after the landing of
the Africans, it was promptly burned, being a telltale liability worth only a
small fraction of its recent cargo.26

Slacum’s warnings were repeated by other consuls and by one American
minister after another in the 1840s. None was more eloquent than Henry A.
Wise, the staunchly proslavery Virginian who succeeded Proffitt in 1844.
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Although he had no instructions on the subject, Wise, according to his biog-
rapher, spent at least two-thirds of his time and ultimately ruined his mission
trying to suppress American involvement in the Brazilian slave trade.27 He
wrote long dispatches to the secretary of state detailing the offenses commit-
ted under cover of the American flag and pleading for corrective action from
both Congress and the executive branch. Vigorously pursuing his own inves-
tigations, he caused several ships and a number of American citizens to be
sent home for trial. His officious conduct antagonized the Brazilian govern-
ment, as well as the American business community in Rio, neither of which
had clean hands where the slave trade was concerned. Wise reserved his
strongest denunciations for the capitalists rather than the laborers of the traf-
fic. He protested “the crying injustice of punishing the poor ignorant officers
and crews of merchant ships for high misdemeanors and felonies, when the
ship-owners in the United States, and their American consignees, factors,
and agents abroad, are left entirely untouched.”28 Equally guilty, he main-
tained, were the British manufacturers and merchants who supplied most of
the goods used in the slave trade.29

Wise’s successor, David Tod of Ohio, was likewise appalled at the volume
of slave importations into Brazil and the extent to which the traffic depended
upon the use of American ships and the American flag. His stream of reports
and recommendations went unanswered for three years before a secretary of
state took any notice of the subject in official correspondence.30 Tod and Wise,
together with more than one consul, emphasized the need to strike at the
whole economic apparatus of the slave trade and not merely at the slavers
themselves. They repeatedly urged legislation abolishing or severely limiting
the issuance of sea letters, temporary registers for American merchant vessels
whose ownership was to be transferred abroad.31 More drastically, they also
proposed that trade in American ships between Brazil and Africa be totally
prohibited, since virtually all of it was directly or indirectly a part of the slave
trade.32 At home, their words fell on deaf ears. No president or cabinet mem-
ber showed any signs of being infected with their zeal. Zachary Taylor’s first
annual message in 1849 did include a halfhearted recommendation concern-
ing sea letters, but it made no impression on Congress.33

Americans of the 1840s, preoccupied with other matters, such as conti-
nental expansion and the ulcerating problem of domestic slavery, gave no
more than passing thought to the African slave trade, a remote and exotically
repulsive criminal enterprise that they nevertheless patronized daily with
their consumption of sugar and coffee.34 Even the most grisly accounts of
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slave-ship atrocities aroused only limited interest and little sense of national
responsibility. Barely noticed and soon forgotten, for instance, were events
aboard the Kentucky and the Senator, American brigs that cleared Rio for
Africa in the mid-1840s and returned to Brazil loaded with slaves. The blacks
on the Kentucky rose in revolt soon after departure and were quickly subdued
with gunfire. After summary trials, forty-seven of the mutineers were
hanged at the yardarm, shot, and cast overboard. In about a dozen instances,
a man’s leg was first chopped off to save the irons and separate him from his
unconvicted companion. The one woman executed was still alive when
thrown into the water and could be seen struggling briefly before she sank
beneath the waves.35 As for the Senator, after having been stopped and then
released by a United States cruiser, it loaded more than 900 Africans,
crammed together so tightly that perhaps as many as 74 died the first night
from suffocation and dehydration. Only about 600 were still alive when the
vessel reached Brazil. For a time thereafter, the American mate of the Senator
remained in Rio de Janeiro, talking openly of his immunity from arrest since
the United States had no extradition treaty with Brazil.36

Slave traders landed more than 350,000 Africans in Brazil during the
1840s, and according to most contemporary estimates, at least half of those
importations were achieved with American help of some kind. Yet the navy’s
Brazil squadron, established in the 1830s, only belatedly received special
instructions on the subject and did not take a ship into custody until 1845.
Even then, the initiative came from Henry Wise. The vessel in question was
the Porpoise, which had served on the African coast as a tender to slavers,
most recently to the infamous Kentucky. Wise engineered its seizure within
the harbor of Rio de Janeiro, causing a furious diplomatic controversy that
compromised his further usefulness as minister. In the end, however, Brazil-
ian authorities did allow the Porpoise to be returned to the United States for
trial.37 The Brazil squadron made only five more captures during the decade,
three of them by a single warship, the brig Perry, within a two-month period
in 1848–49.38 For the most part, the squadron remained a minor factor in the
suppression of the slave trade.

The end of the slave trade into Brazil came with an abruptness that sur-
prised everyone. Estimated annual importations declined from nearly 60,000
in 1849 to fewer than 5,000 in 1851, and by 1853, known landings had ceased
entirely.39 This remarkable change undoubtedly resulted in part from British
naval pressure, which was further increased in 1850 when Palmerston openly
endorsed and encouraged the seizure of slavers within Brazil’s territorial
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waters. Primarily, however, suppression was achieved because of a shift in
Brazilian policy from connivance to vigorous enforcement—a shift made eas-
ier by changing public attitudes and by the fact that the great influx of the
late 1840s had largely satisfied the need for additional slave labor.40 With the
biggest market for slaves thus suddenly closed, the only other one of any
importance remaining open in the western hemisphere was Cuba. Many sea-
soned participants in the Brazilian traffic accordingly transferred their
activities northward.

The slave trade to Cuba, after having declined in the late 1840s, revived
markedly during the 1850s. Importations totaled more than twice those of the
preceding decade and reached a crescendo of 25,000 in 1859.41 Spain, which in
1845 had finally passed its first penal law against slave trading, nevertheless
continued to wink at the traffic in deference to the wishes of the Cuban
planter class. The work of suppression was also hindered by the cross-
purposes of Britain and the United States with respect to the future of Cuba.
British policy had long been directed not only toward forcible extinction of
the Cuban slave trade but toward encouraging the abolition of slavery itself
on the island. In contrast, American policy, heavily influenced by fears about
British intentions, looked toward annexation of Cuba and the consequent
perpetuation of Cuban slavery, though presumably not of the Cuban slave
trade.42 Still another complication was the rise of a movement among certain
proslavery extremists to secure the repeal of federal slave-trade laws or put
them at defiance.

The campaign to reopen the African slave trade into the United States
was launched in 1853–54 by a few South Carolinian extremists who wanted
to dramatize southern distinctiveness and hasten the disruption of the Union.
Gathering strength from the apprehension and anger aroused in the slave-
holding states by the rise of the Republican party, the movement became a
major subject of discussion at the southern commercial conventions held
annually in the 1850s. It received the enthusiastic support of De Bow’s
Review and a number of influential southern newspapers, including the
Charleston Mercury, and the New Orleans Delta. South Carolina’s governor,
James H. Adams, drew national attention to the issue in 1856 when he
devoted much of his annual legislative message to calling for repeal of the
federal anti-slave-trade laws.43

Public reaction to Adams’s message indicated that the movement had
only minority support even in its areas of strength and was decidedly unpop-
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ular throughout much of the South. In Washington, Whig congressman
Emerson Etheridge of Tennessee offered a resolution condemning proposals
for revival of the slave trade as “shocking to the moral sentiment.” Any such
action by the United States, it declared, would invite “the reproach and exe-
cration of all civilized and Christian people.” What happened next is highly
revealing. The House, after some heated argument, passed the resolution,
152 to 57, but three-quarters of the southerners present voted against it,
chiefly on the grounds that Etheridge’s wording was unacceptable and had a
partisan purpose. Immediately, Democrat James L. Orr of South Carolina
offered another resolution declaring that repeal of the slave-trade laws would
be “inexpedient, unwise, and contrary to the settled policy of the United
States.” This formulation the House approved, 183 to 8, echoing its historic,
nearly unanimous vote in 1807 for abolition of the slave trade.44

One southern congressman who voted against the Etheridge resolution
voiced the sentiment of many others when he said that it would be “offen-
sive” to the South. The offensiveness consisted in the resolution’s tone of
moral reproach, which, although directed at the slave trade, was too easily
deflectable to slavery itself. Middle ground is seldom the most logical ground,
and southerners responding to abolitionist attacks had never found it easy to
explain how the owning of slaves differed ethically from the importation of
slaves. Now, proslavery extremists were posing their own versions of the
same question. If slave trading was piracy, were not all slaves plunder? If the
institution of slavery was beneficial to the black race as well as the white, why
should the first step in its establishment be treated as an offense against
humanity?45 The standard southern answer was one that associated slave
trading with the criminal violence of abduction and slave owning with the
maintenance of an inherited social order.46 But the distinction had never been
very convincing, and most southerners were understandably reluctant to face
the troubling moral dilemma that was embedded in Etheridge’s resolution
and absent from Orr’s.

The largely unfavorable public response to the pro-slave-trade crusade
did not dampen the enthusiasm of its spokesmen. They knew that, in the
Lower South especially, their theoretical arguments carried much more
weight than their calls for action. Jefferson Davis was just one leading south-
erner who, although outside their circle, agreed with them publicly in
rejecting moral condemnation of the slave trade, in questioning the constitu-
tionality of federal slave-trade laws, and in maintaining that control of the
traffic should be returned to the states.47 Repeal of the federal laws might be
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in itself a hopeless quest, but continued agitation of the issue suited the
adventuresome spirit of disunionism, even though many secessionists
regarded the movement as hazardous to their cause.48 For a few extremists,
moreover, the slave-trade question offered a fine opportunity to flout federal
authority and thus retaliate for northern defiance of the fugitive-slave laws.
What ensued was an apparent revival of slave importations into the United
States—one that proves on close examination, however, to have been largely
rumor rather than fact.

Thirty-three-year-old Charles Augustus Lafayette Lamar of Savannah, a
mixture of shrewd businessman and southern romantic, decided to vindicate
the morality of slaveholding society while turning a good profit in the
process. Federal slave-trade law was a “brand of reprobation” that he had
resolved to violate, this Georgia fire-eater informed his kinsman, Secretary of
the Treasury Howell Cobb. “I will re-open the trade in slaves to foreign coun-
tries,” he declared, “let your cruisers catch me if they can.”49 Lamar and a
group of financial associates bought a luxury yacht, the Wanderer, and sent
her off to Africa equipped as a slaver. Extremely fast, the schooner eluded
naval patrols and in late November 1858 landed about 400 slaves on one of
the Georgia sea islands. From there they were distributed clandestinely to
various purchasers on the mainland. The buzz of local talk about the landing
led federal officials in Georgia to seize the Wanderer and proceed against it
under admiralty law. Judge John C. Nicoll, although he happened to be
Lamar’s father-in-law, upheld the libel and declared the vessel forfeited to the
United States. Criminal prosecution of Lamar, the ship’s captain, and several
members of the crew failed in each instance, however.50

There were reports, some possibly true, of other slave landings in the late
1850s, but the Wanderer remains the only documented case. The spate of
rumors, many of which appear to have been mere hoaxes or expressions of
southern bravado, gained credence in an atmosphere of political turmoil and
national crisis. During the summer of 1859, for example, a correspondent in
the New York Tribune quoted Stephen A. Douglas as saying that importation
of Africans had been carried on extensively for some time and was currently
at its highest level in history, amounting to more than 15,000 a year.51 This
alleged assertion, reported by an anonymous source in a politically hostile
newspaper, has been offered by some historians as evidence of the “revival” of
the African slave trade on the eve of the Civil War.52 If Douglas actually
made such an extravagant statement, he may simply have been echoing
reports published several weeks earlier in the New York Herald. They came
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from an anonymous Washington correspondent who cited an unnamed sen-
ator as his source for the well-known secret that some sixty or seventy
cargoes of African “savages” had been landed on the southern coast within
the past eighteen months and that depots for their reception had been estab-
lished in over twenty cities and towns.53 During the fall of 1859, the
Buchanan administration sent a secret agent into the Lower South to investi-
gate the rumors. In more than a month of travel and inquiry from North
Carolina to Texas, he was unable to find any credible evidence of slave land-
ings aside from that of the Wanderer.54 Modern authorities generally agree
that there was no significant influx of Africans into the United States during
the 1850s.55

State action looking toward a reopening of the African slave trade
reached its high point not in South Carolina, but in Louisiana, which had a
greater need for additional slave labor. There, in 1858, the legislature very
nearly enacted a bill authorizing the importation of 2,500 Africans to be
“indentured as apprentices” for terms of “not less than fifteen years.”56 A
slave-trade movement also developed in Texas and seemed to be prospering
until it met virtual repudiation in the election of 1859, which returned the
stalwart Unionist Sam Houston to the governorship.57 The extent to which
the white population of the Lower South really favored resumption of the
slave trade is difficult to estimate because of the cross-currents always pres-
ent. Thus, the ranks of apparent supporters were swelled by persons eager to
express defiance of federal authority and vindicate the morality of slavery,
while the ranks of opponents were reinforced by persons otherwise friendly
to the cause who recognized that it posed a dangerous threat to southern
unity. Eventually, to be sure, the seven states of the Lower South, organized
in convention as the Confederate States of America, placed a constitutional
ban on the importation of slaves. That emphatic action undoubtedly reflected
a widespread repugnance for the slave trade, but it was, at the same time, too
much influenced by considerations of policy to be viewed as an accurate mea-
sure of public sentiment. Most of the convention’s members understood that
reopening the trade, a policy bound to antagonize Virginia and the border
states, as well as Britain and most of Europe, was simply not a viable option
for the new nation.58

If the reported flood of African slaves into the United States during the late
1850s was almost entirely myth, the resurgence of slave trading into Cuba
certainly was not. Nor can there be any doubt that much of the Cuban traffic
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originated in American ports and utilized American ships under protection of
the American flag. British enforcement activities, which had been substan-
tially reduced during the Crimean War, returned to a higher level in 1857,
just when James Buchanan was entering the presidency and installing that
inveterate anglophobe Lewis Cass as his secretary of state. With Palmerston
now prime minister, the British navy once again began to display the kind of
aggressiveness associated with his name, and the Foreign Office intensified its
diplomatic pressure on the United States government. As boardings of Amer-
ican vessels along the African coast became more frequent, the British
minister in Washington, Lord Napier, confronted Cass with a detailed sum-
mary of American involvement. In a note written December 24, 1857, he
named more than twenty ships recently proved or strongly suspected to be
slavers. Under cover of the American flag, the slave trade was still thriving, he
said, but it was now restricted to the Cuban market and could be wiped out
entirely if the United States would only meet its obligations under the treaty
of 1842 and join Britain in a vigorous naval effort at suppression.59

The reply from Cass some three and a half months later was unrespon-
sive. Together with making the usual complaints about British naval excesses
and reiterating the American stand on visit and search, he declared that the
“joint blockade” of the African coast had proved ineffective and suggested
other remedies that might be employed instead. One was a shift of emphasis
across the Atlantic. Instead of trying to prevent the export of slaves from
Africa, he advised, let Britain induce Spain to “shut the ports of Cuba to their
entrance.”60 As it happened, such a change of strategy had been under dis-
cussion in London for some time and was just then being put into effect,
though by more militant means than Cass had in mind.61 The American pub-
lic soon became aware that British naval forces had imposed a virtual blockade
of Cuba, detaining and searching vessels of all nations for evidence of slave
trading and often firing shots at those that sought to escape inspection. The
New York Times of May 27 listed twenty-eight acts of aggression against
American ships, including harassment within Cuban ports as well as at sea.
Even some domestic coasting vessels were caught in the British net.62

Amidst the storm of protest that erupted throughout the country,
Buchanan dispatched warships to the Gulf of Mexico with orders to “protect
all vessels of the United States on the high seas from search or detention by
the vessels of war of any other nation.”63 In Congress, which had just con-
cluded a long and rancorous struggle over the Lecompton constitution for
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Kansas, there was a remarkable display of national unity, as Republicans com-
peted with Democrats and northerners with southerners in denunciation of
British “outrages.” If authorized, said Anson Burlingame of Massachusetts,
those offenses were acts of war; if not, they amounted to robbery at sea and
should be dealt with accordingly. Stephen A. Douglas of Illinois and Robert
Toombs of Georgia urged the seizure of British warships in retaliation.64

Even Gamaliel Bailey’s vehemently antislavery National Era rallied to the
support of the Buchanan administration, declaring that the United States
must “resist to the death the insolent assumption of any foreign power to
subject our ships to detention and examination.”65

Dangerous though it seemed at the time, this now forgotten crisis of 1858
lasted only a few weeks and was already subsiding when Congress adjourned
on June 14. Leaders of Britain’s new Conservative government headed by Lord
Derby, which had supplanted the Palmerston regime in February, were clearly
perplexed by a furor not of their making. They hastened to rein in the West
Indian fleet and disavow its aggressive conduct, but not without stumbling
into another round of argument on the subject of visit and search.

Napier, in his Christmas Eve note, made the mistake of declaring that dis-
play of the American flag, although it exempted a slaver from search, did not
protect it from visit. The foreign secretary, Lord Malmesbury, later spoke in
similar terms, thus apparently reasserting a right that Aberdeen had ostensi-
bly renounced in the early 1840s—that is, the right to board any vessel for
the limited purpose of verifying its nationality.66 Cass’s reply to Napier
restated the American position cogently and firmly, but in terms that
reflected the moderating influence of Buchanan, a president determined to
conduct his own foreign policy. After insisting once again that there was no
right of visit or search in peacetime under international law, Cass acknowl-
edged that a vessel falsely assuming an American character had no claim to
American protection. Whoever investigated such a vessel, however, did so
upon his own responsibility.

As the identity of a person must be determined by the officer bearing a process

for his arrest, and determined at the risk of such officer, so must the national

identity of a vessel be determined, at a like hazard to him who, doubting the flag

she displays, searches her to ascertain her true character. There, no doubt, may be

circumstances which would go far to modify the complaints a nation would have

a right to make for such a violation of its sovereignty. If the boarding officer had
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just grounds for suspicion, and deported himself with propriety in the perfor-

mance of his task, doing no injury, and peaceably retiring when satisfied of his

error, no nation would make such an act the subject of serious reclamation.67

As late as June 8, Malmesbury appeared unwilling to give up right of
visit, but then, after having consulted the law officers of the Crown, he sud-
denly reversed himself and declared: “Her Majesty’s government recognize
the principles of international law as laid down by General Cass in his note of
the 10th of April.”68 This statement, together with the curbing of Britain’s
Cuban squadron, resolved the crisis in a way that left Americans feeling vic-
torious. At a banquet in London on the Fourth of July, the 150 celebrants all
rose to their feet and cheered lustily when the American minister, George M.
Dallas, announced that the long controversy was “finally ended.” The Times
of London, addressing an editorial to the American nation a few days later,
grudgingly acknowledged: “You have now, it appears, got finally rid of that
remnant of your tutelage, the right of visit.”69 Buchanan reported in his next
annual message that Britain had abandoned its longstanding claims, leaving
American vessels secure from visit or search in peacetime “under any cir-
cumstances whatever.”70 Historians have likewise been disposed to portray
the outcome of the affair as a British capitulation. According to a Cass biog-
rapher, for instance, it was “one of the most just and most brilliant triumphs
of which to this day our diplomacy can boast.”71

Yet, as Aberdeen pointed out in the House of Lords, Malmesbury’s accep-
tance of the Cass formulation was little more than a return to the pre-1858
status quo.72 If anything, the American government made the more substan-
tial concession by acknowledging not only that visitation might sometimes be
appropriate, at the visitor’s risk, but also that the circumstances and the man-
ner of boarding might minimize the justification for damages.73 Moreover,
Malmesbury clearly indicated that the strict new restraints placed on the
British fleet were conditional, pending further negotiations. “Vexatious and
irritating controversies” would surely recur, he warned, unless the two
nations could agree upon a procedure for verifying the nationality of sus-
pected vessels.74

Thus, neither the theoretical issue nor the practical problem was resolved
in 1858.75 The transatlantic wrangling continued. Forcible boarding of Amer-
ican ships, though substantially reduced, did not cease altogether, and some
British naval officers continued the practice of using threats to induce dis-
avowal of a slaver’s American character, thereby making it an eligible prize.76
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In London, Dallas busied himself presenting numerous complaints and claims
to the Foreign Office, while British officials at the same time were pleading
for American action to suppress the flagrant use of the American flag in the
Cuban traffic.77

The return of Palmerston as prime minister in 1859 did not tend to
reduce Anglo-American friction, and neither did the fact that the flow of
slaves into Cuba rose that same year to its highest level since the 1830s. Cass
responded to the continual British pressure with increasing vexation. He
declared that American involvement in the slave trade was exaggerated and
that the United States government was tired of Britain’s moralizing repre-
sentations on the subject. English benevolence might be more credibly
exported, he suggested, if it first dealt successfully with English miseries at
home.78 When the British foreign secretary, Lord John Russell, proposed a
conference of interested nations on the slave trade, Cass replied with a refusal
to participate. When Russell then proposed a system of joint cruising in
Cuban waters, he received a similar answer.79 Traditional American doctrine,
having gained additional strength in the recent crisis, still prevailed. The
United States would enforce its own slave-trade laws and would submit to no
system of international police abridging freedom of the seas.80

The Buchanan government recognized, however, that with such reasser-
tion of independence there must go some acceptance of responsibility.
Resolved to vindicate American motives in the face of British criticism, and
perhaps also seeking to distance himself from proslavery extremism in
domestic politics, the president authorized a naval effort that proved to be the
strongest attack on the slave trade ever launched by any administration. In
1859, Secretary of the Navy Isaac Toucey took two steps that some naval offi-
cers had been advocating for years. He added four steamers to the African
squadron and moved its supply base from the Cape Verde Islands to a point
on the African mainland much nearer the center of slave-trade activity. At the
same time, naval forces in the Gulf of Mexico were reinforced with four
steamers for guarding the approaches to Cuba.81 These measures had striking
results. American warships, which had averaged only one prize per year from
1851 through 1858, seized five slavers in 1859 and fifteen in 1860. Of those
twenty captures, twelve were made on the African coast and eight in Cuban
waters.82

Beginning with the Echo (also known as the Putnam), nine of the
twenty-eight vessels captured between August 1858 and April 1861 had
slaves aboard, the total coming to more than 5,500.83 For the first time, fed-
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eral officials had to deal with the disposition of rescued Africans in large
numbers under the slave-trade act of 1819. That law committed such persons
to the care of a United States marshal until the president had arranged for
their return to Africa.

The Echo was taken into Charleston and there condemned in federal
court, although the subsequent criminal trial of its crew ended, as everyone
expected, in acquittal. Some 300 Africans, many of them needing medical
attention, were turned over to Marshal Daniel H. Hamilton and lodged at
Fort Sumter in an atmosphere of considerable local excitement about their
presence. The federal establishment was poorly prepared for this responsibil-
ity suddenly thrust upon it. Congress had not provided funding for such a
contingency, and there were no set procedures or administrative guidelines.
Hamilton telegraphed the president himself, for example, to find out whether
he was authorized to hire a physician.84 His own expenditure of several thou-
sands of dollars went unreimbursed for more than a year in spite of an
extraordinary amount of correspondence between Charleston and Washing-
ton on the subject.85 The administration, after consulting the example set by
Monroe in 1819, hurriedly negotiated an agreement with the American Col-
onization Society whereby the freed slaves were to be received in Liberia and
maintained for one year at a total cost of $45,000 (this money was not avail-
able for actual payment until Congress appropriated it the following year).86

On September 19, after about three weeks in Hamilton’s charge, the Echo
Africans were put aboard the steam warship Niagara for the voyage back
across the Atlantic. Disease had already taken a heavy toll and continued to do
so. The approximately 300 slaves brought into Charleston, themselves the
wretched remainder of perhaps 450 originally shipped from Africa, were
reduced to 270 at boarding and to 200 at the end of their journey.87

In April and May of 1860, 1,432 blacks from three slavers captured near
Cuba were landed at Key West, and the marshal for southern Florida had to
wrestle with the same problem of caring for them until their return to Africa.
This time, Congress was in session and responded to a special message from
Buchanan with its first legislation in thirty-seven years significantly touching
the slave trade. Introduced by Senator Judah P. Benjamin of Louisiana, the
measure authorized a general agreement with the Colonization Society and
appropriated $250,000 specifically for the care and repatriation of the Africans
then in Florida. It also approved a future policy of carrying liberated slaves
directly to Africa, if practicable, before taking the captured slaver and its crew
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to the United States for trial.88 The bill passed easily in both houses, but not
without vehement opposition from many southerners, who denounced it as
extravagant and unconstitutional. Jefferson Davis objected especially to pro-
viding maintenance for the returnees after their arrival in Liberia. “That,” he
said, “is carrying sympathy, humanity, or whatever it may be called, to an
extreme. Charity begins at home. I have no right to tax our people in order
that we may support and educate the barbarians of Africa.”89 As it happened,
the total cost of resettling the Florida Africans in Liberia proved to be some-
what lower than estimated because of the frightful mortality rate. The
secretary of the interior later reported that 294 died at Key West and another
245 failed to survive the transatlantic voyage.90

Despite the navy’s record number of captures in 1860, the volume of
slave importations into Cuba declined only slightly that year.91 Furthermore,
in the secession crisis erupting after the election of Abraham Lincoln, it
became increasingly obvious that the navy might soon have other things to
do besides hunt slavers. Following the attack on Fort Sumter in April 1861,
the African squadron was called home, except for one ship that remained an
additional six months on the Congo coast. Thus, ironically, the first antislav-
ery administration in American history found it necessary to discontinue the
vigorous offensive against the slave trade that had been launched by its gen-
erally proslavery predecessor.

Plainly, the work of suppressing the slave trade was once again largely in
British hands. Although Lincoln’s secretary of state, William H. Seward, had
been one of those denouncing British naval conduct during the visit-and-
search crisis of 1858, he and the president realized that the new circumstances
made it advisable to seek a new understanding with the Palmerston govern-
ment. The outbreak of the Civil War had in any case reversed the historic
roles of the two nations with respect to maritime rights. Now it was Britain
that experienced the tribulations of a neutral as the United States exercised a
belligerent’s right of search in order to enforce the blockade of Confederate
ports. Americans therefore had good reason to soft-pedal their traditional
concern about freedom of the seas. As early as May of 1861, Seward indicated
a readiness to be more flexible on the subject. He told the British minister,
Lord Lyons, that the Lincoln administration would have “none of the squea-
mishness about allowing American vessels to be boarded and searched which
had characterized their predecessors.” Later in the year, he went further and
signed a secret memorandum to that effect.92
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Russell and other British leaders, though pleased by this historic change
of attitude, expressed dissatisfaction with the flimsy informality of the
arrangement. Further negotiations were delayed because of the Trent affair,
which brought the two countries to the brink of war in November and
December of 1861. When that crisis had been resolved on British terms, the
foreign secretary renewed his pressure for a slave-trade convention embrac-
ing mutual right of search. By March, Seward was studying a draft of a treaty
presented to him by Lyons and ready for his signature. Fearing, however, that
the American public would see it as another capitulation to England, he stip-
ulated that the proposal must “have the air of coming originally from the
United States.” That, he said, would help assure acceptance by the Senate.93

Lyons agreed, and the two men immediately proceeded to act out an
elaborate charade. Seward began the formalities on March 22 with a letter to
Lyons proposing negotiations on the subject, and a few days later he submit-
ted a draft of a slave-trade convention that was virtually a copy of the one
prepared in London. Resembling the Anglo-Spanish treaty of 1835, it
included mutual right of search, an equipment clause, and mixed courts of
adjudication. The secretary of state introduced one change as a matter of
political strategy. He added a clause permitting abrogation after ten years.
Lyons obligingly went through the motions of opposing this limitation and
then yielding in the face of Seward’s insistence. The treaty could thus be laid
before the Senate as a document ostensibly made in America and not wholly
pleasing to the British government. In executive session on April 24, it was
approved without a dissenting vote.94

The treaty, Seward wrote on the day after he signed it, would “bring the
African slave trade to an end immediately and forever.”95 His optimism,
though extravagant, proved to be essentially sound. The traffic was in fact
already declining when the Anglo-American treaty finally closed the biggest
gap in Britain’s program of suppression. No longer would the stars and stripes
protect a slaver from the Royal Navy, which at last had the search warrant
that it needed. Suddenly, New York ceased to be the financial and staging cen-
ter for the international slave trade. According to a British report, there were
170 slaving voyages organized out of that city in the years 1860–62 and none
thereafter.96 Not surprisingly, importation of Africans into Cuba fell from
approximately 14,000 in 1861 to 10,000 in 1862 and to fewer than 4,000 in
1863. Within another three years, the influx had been shut off entirely.97 In
his annual message to Congress of December 8, 1863, Lincoln announced: “It
is believed that, so far as American ports and American citizens are concerned,
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that inhuman and odious traffic has been brought to an end.”98 Legislation
dating back to the presidency of George Washington was for the first time
totally effective.

After 1820, Congress for nearly four decades ceased to legislate concern-
ing the slave trade. It made no response, for instance, to President Martin Van
Buren’s recommendation in 1839 that the statutes governing sale of Ameri-
can vessels abroad be revised to prevent acquisition by foreign slave traders.99

It took no action to remedy the lack of an equipment clause or to restrict
American trade between Brazil and Africa, as ministers Henry A. Wise and
David Tod advised. The executive and judicial branches thus carried on the
work of enforcement with virtually no legislative guidance or assistance.
Indeed, on at least one occasion Congress inadvertently made things easier
for slave traders. In 1847, with economy in mind, it approved a modification
of admiralty law that allowed the owner of a libeled ship, pending disposal of
the case, to retain possession by posting a bond.100 The result was more than
one travesty such as that of the bark Orion, captured in 1859 and already
headed back to Africa on another slaving venture when the court got around
to condemning it.101 As a matter of cold finance, the potential profit from a
single voyage far exceeded the amount of the bond and justified the risk.102

The processes of slave-trade law were intricate to such a degree that con-
fusing results often occurred. Enforcement always began with action by an
agent of the executive branch, such as a naval commander or a federal district
attorney, but it was ultimately a judicial responsibility. The act of 1794 and
subsequent legislation vested jurisdiction in the federal district and circuit
courts, functioning both as courts of admiralty (without juries) and as courts
of criminal justice (with trial by jury). Seizure of a slaver could result in two
kinds of legal action. One was proceedings in rem against the ship and its
cargo; the other was indictment and trial of one or more of the malefactors.
The outcomes were often incongruent. Thus, Captain Cyrus Libby of the
Porpoise was acquitted in 1846 by a Maine jury, although the ship itself was
later confiscated. Similarly, a federal judge in New York condemned the
Nightingale, captured in 1861 with 961 Africans aboard, but juries failed to
convict the two ship’s officers brought to trial.103

Slave trading in the early decades of the nineteenth century was an old
practice but a new crime, with little grounding in legal precedent. The body of
American legislation against the trade, though specific enough in setting
penalties, defined offenses in such general language that it left many loop-
holes for defense attorneys and lodged much discretionary power in the
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federal judiciary. And since the Supreme Court over the years spoke author-
itatively on only a few key questions, the attitudes of individual justices on
circuit and of lower-court judges played an important part in shaping national
slave-trade policy. Their task was a complicated one, involving the application
of federal criminal and admiralty law to cases that often also came within the
purview of international maritime law and sometimes raised questions of
state-federal relations.

The first major issue to be judicially determined was the question
whether slave trading could be punished as an international crime. What
proved to be the seminal decision came from an English high court in 1817
when the distinguished jurist Sir William Scott (later Lord Stowell) overruled
the capture and confiscation of a French slave ship, the Louis. Scott held that
there was no maritime right of search in peacetime, except against pirates, and
that the slave trade was not piratical or in any other way a breach of interna-
tional law. It violated, he said, only the domestic laws of certain nations, each
of which had the sole power to enforce its own enactments.104 Lieutenant
Robert F. Stockton’s venturous seizure of a French slaver, the Jeune Eugenie,
brought the same question before an American court in 1822. Justice Joseph
Story, sitting as circuit judge for Massachusetts, rejected the Louis doctrine in
a lofty invocation of natural law. The slave trade, he declared, was “repugnant
to the general principles of justice and humanity” and therefore contrary to
the law of nations, as well as the law of France. Refusing to restore the vessel
to its French owners, he nevertheless stopped short of the confiscation that his
argument seemed to justify. Instead, under pressure from the State Depart-
ment, he ordered that it be delivered over to the French consul.105

Story’s compliant disposal of the Jeune Eugenie obviated appellate review
of the bold opinion with which he had prefaced it. Already, however, another
case raising the same fundamental questions was before the federal judiciary.
In 1820, the Antelope, a Spanish slaver that had fallen prey to a Latin Amer-
ican privateer captained by a citizen of the United States, was taken into
custody near the coast of Florida with 281 Africans aboard.106 The federal dis-
trict court in Georgia and then the federal circuit court both ruled that the
ship and a proportion of the slaves must be restored to the Spanish claimants.
In each instance, the judge reasoned his way to an emphatic denial that the
slave trade violated international law.107 The case did not reach the Supreme
Court until 1825, shortly after senatorial amendment had wrecked the
Anglo-American convention designed by John Quincy Adams—a convention
that equated the slave trade with piracy and would have established a mutual
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right of search. Chief Justice John Marshall, speaking for an obviously divided
court, paid his respects to the moralistic views of Story but aligned American
law with the hardheaded realism of the Louis decision. The slave trade, he
said, was contrary to the law of nature but consistent with the law of nations.
Therefore, it did not “in itself” constitute piracy and could be made piratical
only by statute, which had no force beyond the authority of the legislature
enacting it. The lower-court ruling that American seizure of the Antelope had
been illegal was accordingly allowed to stand.108

Marshall thus smothered the idea of achieving by judicial fiat the crimi-
nalization of the slave trade in international law. There remained only the
hope inscribed in the abortive Convention of 1824 that all the other “mar-
itime and civilized powers” might be persuaded to follow individually the
example of Britain and the United States in declaring the trade to be piracy,
thereby making it so in international law.109 Progress toward that goal proved
to be slow, however. Brazil, for example, did not pass such legislation until
1850, and Spain was still refusing to do so in the 1860s.110 Consequently, one
finds a federal judge instructing a Pennsylvania jury in 1855 that the slave
trade, however horrible it might be, did not constitute piracy—not in the
sense of making the trader legally an enemy of the human race who could be
brought to trial before any court in any country.111 The American definition
of slave trading as piracy therefore had little or no effect on the law of
nations. It served primarily to justify the domestic policy of prescribing the
death penalty as punishment.

The most famous of all American slave-trade cases likewise involved
Spain and the shadowy reaches of international law. In the summer of 1839,
the schooner Amistad left Havana for another part of Cuba carrying fifty-
three recently imported Africans. En route, the blacks revolted and seized
control of the ship, killing the captain and one or more members of the crew.
They resolved to set course for a return to Africa, but their two owners,
whom they had spared, tricked them into heading toward the coast of the
United States. After nearly two months at sea, the Amistad wandered into
Long Island Sound, where it was seized by a revenue cutter and taken into the
port of New London, Connecticut. Amidst much local excitement that soon
spread across the country, the Africans were lodged in jail, charged with
piracy and murder. Abolitionists rallied to their defense, while the Spanish
minister in Washington demanded the return of the ship to its owners and
the surrender of the blacks to his government.112

The Van Buren administration, which at this very time was protesting

193 O the african slave trade, 1842 to 1862



Britain’s high-handed tactics of search and seizure, emphatically supported
the Spanish claim. In addition to treaty obligations and considerations of
international law, the president, facing a difficult campaign for reelection in
1840, could not afford to antagonize the South by lending any semblance of
approval to a slave rebellion. Secretary of State John Forsyth and Attorney
General Felix Grundy, both southerners, were confident that the whole affair
could be handled expeditiously through diplomatic channels, but they reck-
oned without the independence of the federal judiciary.

The Supreme Court justice on circuit in Connecticut was Smith Thomp-
son, an old enemy of Van Buren in New York politics. He settled one impor-
tant question when he advised a federal grand jury that the Amistad Africans,
having staged their mutiny on the high seas, were not indictable under Amer-
ican law.113 Soon thereafter, in admiralty proceedings before the district court,
Judge Andrew T. Judson ruled that the schooner and its contents were Spanish
property which must be turned over to the Spanish government—except for
the Africans. They had been imported illegally into Cuba, he said, and were
therefore not property but free persons under Spanish law. He ordered that
they be delivered to the president for transportation back to Africa.114

Administration leaders were unwilling to acquiesce in this abolitionist vic-
tory, however. So the United States government, acting on behalf of Spain, ap-
pealed Judson’s decision to the circuit court (consisting of Thompson and
Judson) and then to the Supreme Court presided over by Roger B. Taney. The
case became all the more a national spectacle when John Quincy Adams agreed
to serve as a defense counsel and, in an eight-hour argument extending over
two days, vehemently chastised the Van Buren administration for its inter-
vention on the side of slavery.115 The verdict of the Court, with only one jus-
tice dissenting, was delivered by Justice Story on March 9, 1841, nearly two
decades after his ambivalent handling of the Jeune Eugenie case. This time, he
spoke in restrained language calculated to avoid stirring up sectional animosi-
ties, but his decision confirmed those of the lower courts in finding the
Africans to be neither slaves nor pirates but free persons who had been kid-
napped from their homeland and held illegally on the Amistad.116 Later that
same year, as a consequence, the thirty-five blacks surviving out of the origi-
nal fifty-three boarded ship in New York harbor for their return to Africa.117

After the judicial disposition of the Amistad affair in 1841, it continued
for many years to be an irritant in American diplomacy and domestic politics.
The Spanish government repeatedly demanded an indemnity, and one
administration after another acknowledged the justice of its claim. James
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Buchanan, both as secretary of state under Polk and during his own presi-
dency, was especially energetic in seeking the necessary appropriation.
Congressional debate on the issue ran along sectional lines, partly because
reimbursement was viewed as a vindication of slaveholders’ rights and partly
because the claim came to be regarded as an impediment to American acqui-
sition of Cuba. As late as 1860, a treaty with Spain was defeated in the Senate
because it included indemnification for the Amistad. Spanish officials finally
gave up the struggle after the Lincoln administration repudiated the policy of
its predecessors and brushed aside the Amistad claim as having no “obliga-
tion in law or conscience.”118

The Amistad decision dramatized the principle of checks and balances in
the federal government by imposing judicial restraint on the president’s
authority to conduct foreign relations. Frustrating to executive policy, it was
also embarrassing in the context of international law because Story’s opinion
went behind the ship’s documents to enforce Spanish law against Spanish
subjects. That was precisely what the British navy had been doing and the
American government had been protesting in the controversy over visit and
search. More important, perhaps, the decision disturbed many southerners,
who read in it judicial endorsement of a slave’s right to rebel against his mas-
ter. Actually, however, Story had implicitly confirmed that right only in the
special circumstance of a person’s being held as a slave in violation of positive
law, and such was not the condition of American slaves. In spite of all the
notoriety and emotionalism surrounding it, the Amistad case proved to be
something less than a legal landmark. It settled no major issue and con-
tributed little to the development of American slave-trade law.

Enforcement of slave-trade legislation depended in no small part on the
latitude with which it was judicially construed and on the standards of proof
employed. Both varied, of course, from court to court and according to the
nature of the cause. In admiralty cases, where confiscation of a ship and its
cargo was commonly the matter at issue, federal judges generally followed
the less stringent rules of civil procedure, discountenancing, for example, the
efforts of slave-trade lawyers to exploit legal loopholes and rely on legal
niceties. Thus, Justice Thompson, speaking for the Supreme Court in 1824,
upheld confiscation of two vessels by the district court in South Carolina,
declaring that in admiralty proceedings, a libel did not require “all the for-
mality and technical precision of an indictment at common law.”119 There
were exceptions, of course, such as a circuit court decision of John Marshall in
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1819, which reversed a judgment of forfeiture by virtue of an exceedingly
strict reading of the act in question.120

The federal judiciary for the most part proved no more willing than Jus-
tice Story to accept the argument that only vessels captured with slaves
aboard were liable to confiscation. Despite the lack of a detailed equipment
clause in any of the acts of Congress, American courts tended to follow the
British example of viewing strong circumstantial evidence as conclusive in
the absence of satisfactory refutation. Thus the burden of proof in libel pro-
ceedings often came to rest on the owner of the captured ship or whoever
claimed it as his property. As early as 1820, Justice Henry B. Livingston made
the emphatic pronouncement that “restitution ought never to be made, but in
cases which are purged of every intentional violation, by proofs the most
clear, the most explicit and unequivocal.”121 Twenty years later, Justice
Thompson on circuit in New York, reviewing the case of the schooner
Catharine, declared: “If the outward voyage of this vessel to the coast of
Africa was unconnected with the subsequent employment of the vessel in the
transportation of slaves, it certainly requires explanation why she was so
peculiarly fitted, in every respect, for the transportation of slaves.” Unper-
suaded by the explanation offered, he reversed the district court’s decision
and ordered confiscation of the ship.122

A few judges, to be sure, interpreted federal law so strictly as to provide
a protective screen for some of its violators. Conspicuous in this respect
was Samuel R. Betts of New York, a judicial appointee of John Quincy
Adams whose concern for property rights outweighed his pallid interest in
suppressing the African slave trade. Among other things, Judge Betts was
disposed to regard a vessel’s cargo, however well adapted to the slave trade,
as not in itself incriminating; and, contrary to several earlier court deci-
sions, including Story’s in the case of the Alexander, he took the view that
a ship did not become engaged in the transportation of slaves until it actu-
ally received slaves aboard.123 His general outlook was well revealed in the
case of the Mary Ann, a schooner taken over by its crew on the coast of
Africa when they became convinced that their captain intended to use it as
a slaver. Dismissing the libel, he denounced the action of the crew as “a
naked aggression upon the rights of the owner” and denied their claim for
wages.124 Along with Justice Samuel Nelson, who served with him on the
circuit court from 1845 onward and tended to share his views, Betts
undoubtedly lent some measure of encouragement to slave traders operat-
ing out of the port of New York.125
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Betts’s predilections were to some extent curbed by the Supreme Court,
which in 1840, for example, explicitly rejected his narrow definition of
employment in the transportation of slaves.126 Consequently, even he
appears to have condemned about as many vessels as he released. In the coun-
try as a whole during the years 1837 to 1861, over 60 percent of the in rem
cases carried to a court decision ended in forfeiture.127 That was well below
the British percentage of confiscations, but the circumstances were different.
Slavers captured by the Royal Navy were non-British vessels subject to
British authority under international arrangements extracted by the British
government with heavy-handed diplomacy. Their cases were adjudicated far
from England in a short-shrift manner by mixed commissions and British
vice admiralty courts that specialized in slave-trade enforcement. Pre-
sumption of guilt was so strong that few ships escaped condemnation or
destruction—only 42 out of 646 in the period 1821 to 1843.128 Slavers cap-
tured by the U.S. Navy were U.S. ships, often claimed by influential owners
having the advantage of expert legal counsel. Their cases were adjudicated at
home in various United States district courts by general-purpose judges
accustomed to applying common law rules of evidence. The complexity of
ownership transfers and lease contracts, together with the tendency of Amer-
ican involvement to be concentrated in the outbound voyages preceding the
actual embarkation of slaves, sometimes made confiscation difficult to justify.
In these circumstances, a higher average of releases was no doubt inevitable.

In the international effort to suppress the slave trade, confiscation of the
offending vessel became the principal sanction and proved over the years to
be a far from effective one. The critical factor, as in the case of bonding a cap-
tured ship, was the ratio of estimated risk to expected profit. A shipload of
Africans was likely to be worth ten or fifteen times the value of the vessel
itself. One successful Atlantic crossing could recoup the losses from several
captures, and the odds much of the time favored success. Criminal sanction
would have been a stronger deterrent if it had been more extensively
employed, but the British, as chief enforcers, had no authority to punish for-
eign nationals with imprisonment or death. They confiscated and destroyed
slave ships by the hundreds, but the crews, though sometimes turned over to
their own national authorities, usually went free to sail again on subsequent
slaving voyages. It was the United States, more than any other nation, that
struggled with the problem of using criminal sanction against the slave trade.
The frantic efforts of many slaver crews to avoid being arrested as Americans
suggest that the penal laws enacted by Congress did have some restraining
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effect, but the attention of historians has usually been centered on the small
number of offenders who actually suffered punishment.

Criminal procedure against alleged slave traders was subject to all the
constitutional restraints and common law rules associated with Anglo-Amer-
ican justice, including presumption of innocence, the right to trial by jury, and
the requirement of proof beyond reasonable doubt.129 Particularly important,
given the far-flung nature of the slave trade, was the fact that depositions suf-
ficient to justify confiscation of a vessel in a court of admiralty would not
serve in a criminal trial, where the accused person had a constitutional right
to be confronted with the witnesses against him. Therefore, district attorneys
usually had a difficult task assembling the evidence needed for conviction,
especially in the face of well-organized resistance from an illicit but
entrenched economic interest. Their key witnesses were often out of reach,
while the defendant could usually count on exculpatory testimony cut to
order. “That perjury will be committed by witnesses of the defence is cer-
tain,” said one prosecutor. “Pre-arrangements are made for perjury in all
slave voyages.”130 Proof of American ownership or American citizenship was
almost routinely a stumbling block. Thus, Justice Robert C. Grier on circuit in
Pennsylvania refused to accept a ship’s registry or “common reputation” as
sufficient evidence of ownership. He accordingly instructed the jury in favor
of the defendant. The jurymen somewhat rebelliously returned a verdict of
“Not guilty under the charge of the court; but guilty in point of fact.” Grier
made them change it to a simple “Not guilty.”131

Frequently, however, the jurors proved stubbornly unwilling to convict.
This was conspicuously true of several southern juries in the late antebellum
period. Sixteen crew members of the notorious Echo stood trial in Charleston
after Justice James M. Wayne had extracted indictments from a reluctant
grand jury. With defense counsel ringing the changes of proslavery argu-
ment, they were all found not guilty.132 Soon thereafter, a Florida jury
acquitted the Echo’s owner-captain, having been directed to do so on technical
grounds.133 Some thirteen men connected with the equally notorious Wan-
derer were indicted in Georgia, but fewer than half of the cases actually came
to trial and no one was convicted.134 The captain of the Wanderer, a South
Carolinian, sought refuge in Charleston and was there protected from prose-
cution by the federal district judge.135 Attempts to punish persons who
knowingly purchased Wanderer slaves likewise failed.136 It appears that after
the year 1846, not a single person was convicted on slave-trade charges in a
southern federal court.
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The great majority of prosecutions were initiated in northern states,
most of them in New York. There, about one-sixth of the persons indicted
from 1837 to 1861 were ultimately convicted. More than twice as many were
acquitted, and the rest likewise gained their freedom, whether via nolle pros-
equi, because of divided juries, by forfeiting bail, or in a few instances, by
simply escaping from custody. During that period, according to the records
compiled by historian Warren S. Howard, twenty men received prison sen-
tences averaging two years in length, but they served only about one year, on
average, because of ten presidential pardons.137 Fifteen of the convictions
were under the law of 1800 and five under the law of 1818, which provided
maximum penalties of two years and seven years, respectively. Three men
indicted under the Piracy Act of 1820 were allowed to plead guilty to the act
of 1800. One was not so lucky.

Captain Nathaniel Gordon, thirty-three-year-old member of a Maine
seafaring family, had become involved in slave-trading at a young age, per-
haps as early as 1848.138 His ship, the Erie, was seized off the Congo Coast in
August 1860 with 897 slaves aboard, and ten months later he went on trial in
the circuit court for the southern district of New York, charged with the cap-
ital crime of piracy. The jury could not agree on a verdict, primarily because
Gordon’s two mates swore to his innocence, but the district attorney, a newly
installed Republican, determinedly sought more witnesses and instituted a
second trial in November 1861. Four members of the Erie’s crew were now on
hand to testify against their captain. Along with other arguments, defense
counsel maintained that the ship, at the time of its capture, was owned and
commanded by Spaniards; that Gordon was just a passenger when the slaves
were taken aboard; that the crime had been committed in Portuguese rather
than international waters; and, most desperately, that Gordon was perhaps
not an American citizen because he might have been born abroad during one
of his parents’ voyages. The court brushed aside all technical objections, and
the jury pondered for only twenty minutes before returning a verdict of
guilty. Gordon was sentenced to death.139 The Supreme Court refused to
intervene, and so did President Lincoln, except for granting a short
reprieve.140 Gordon, after attempting to poison himself in his cell, died on the
gallows on February 21, 1862.141

The punishment seemed all the more extreme because of its uniqueness.
No other American suffered death as a slave trader or even served a long
prison term for the crime. The two mates on the Erie, though scarcely less
culpable than their captain, were allowed to plead guilty under the act of
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1800 and escaped with sentences of eight and nine months.142 Gordon’s con-
viction has with some justice been labeled a “fluke” that resulted from “the
chance conjunction of all the circumstances necessary to hang a pirate.” Cer-
tainly the Piracy Act of 1820, because of its very harshness, proved almost
impossible to enforce in American courts. Yet it is less than accurate to char-
acterize the law as a “dead letter” for forty-two years preceding the execution
of Gordon.143 There is no telling how many Americans were dissuaded from
entering the slave trade by the very existence of the law. We do know that the
fear of hanging sometimes led culprits to conceal or forswear all connection
with the United States and surrender to the British navy as persons subject to
its police authority.144 It was because of the same fear, moreover, that prior to
the late 1850s, Americans involved in the slave trade generally avoided asso-
ciation with the actual shipping of slaves. Thus, for most of its life, the Piracy
Act seems to have had a deterrent effect that greatly reduced the occasions
for its punitive use. Indictments under it were, in any case, very few before
1858.145

Most of the American slavers seized with Africans aboard and therefore
qualifying as pirates under the act of 1820 were taken during the brief period
from April 1860 to April 1861, a time of national crisis culminating in the
outbreak of civil war.146 They were eight ships in all, carrying a total of more
than five thousand slaves. Federal courts of admiralty confiscated seven of
them: three in New York, one in Virginia, and three in Florida.147 Criminal
prosecution proved much less effective, however, particularly in the South. A
Florida grand jury refused to indict one captain; a trial jury acquitted another;
and apparently no action at all was taken against the third. Indictment of the
slaver captain in Virginia seems likewise to have led nowhere. In New York,
where two captains, seven mates, and an owner were indicted, prosecutors did
manage to secure five convictions, only one of which, however, was on a
capital charge. Their efforts were frustrated in two instances by divided juries
and in two others by escapes from custody.148 Considering the political tur-
bulence of the time and the increased difficulty of assembling the witnesses
needed to provide proof beyond reasonable doubt, and considering also the
widespread reluctance to impose the death penalty for carrying slaves from
Africa to Cuba, it is scarcely surprising that federal attorneys failed to do bet-
ter.149 The conviction rate had always been low and for a variety of reasons,
not the least of which was the consistent adherence of federal courts
to Anglo-American legal rules and principles guarding the rights of accused
persons.
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At the beginning of the nineteenth century, the American nation was
importing more slaves than ever before and supplying a good many of the
ships and men engaged in the Atlantic slave trade.150 The famous act of
March 2, 1807, for which the ground had been prepared twenty years earlier
by the framers of the Constitution, spelled termination of the American role
as a market for African slaves. It is true that after the War of 1812, conditions
in the Gulf and Caribbean region growing out of the Spanish American rev-
olutions stimulated a burst of slave smuggling into Georgia and Louisiana,
but the volume never approached that of the preceding decade, and from
about 1820 onward, importation of Africans into the United States was neg-
ligible if not nonexistent. The myth to the contrary remains surprisingly
durable, owing largely to the influence of W. E. B. Du Bois, who concluded
that the act of 1807 “came very near being a dead letter.”151 Repeatedly con-
fusing importation of slaves with the continued flourishing of the
international slave trade to Cuba and Brazil, he declared that the influx
“noticeably increased about 1835, and reached large proportions by 1860,” so
large, in fact, as to constitute a virtual “reopening of the slave-trade.” The Du
Bois estimate of illicit importations totaling at least a quarter of a million over
the period 1807–62 would mean the equivalent of more than six hundred
Wanderers, each landing its cargo of some four hundred Africans on an
American shore and doing so with such incredible secrecy that only one of
them became the object of public attention.152

The act of 1807 was in fact a success, emphatically so if one compares it
with analogous efforts in the twentieth century, such as the exclusion of ille-
gal immigrants. Enforcement and the threat of enforcement played a part, but
the primary reason for the effectiveness of the legislation was voluntary
compliance. Having passed Congress with little opposition, it evoked no pop-
ular protest or open talk of defiance. Americans seem to have been near
consensus in their readiness to close the gates against further importation of
slaves. Although motivated, many of them, by a humanitarian repugnance
for the trade, they were plainly most concerned about the racial future of the
nation. With Haiti very much in mind, they feared that the African element
in the population already exceeded the bounds of safety. Jefferson, in recom-
mending passage of the law, had appropriately justified it as required by “the
morality, the reputation, and the best interests of our country.”153 The two
groups most adverse to the ban on importations were, in a sense, neutralized
by the alternatives available. Because of the natural increase in the American
slave population (something that was unique in the western hemisphere), the
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labor needed by planters in newly settled areas could be supplied largely from
slave surpluses in the older South. As for the slave traders themselves, those
determined not to abandon their calling could join in the expanding interna-
tional traffic and do so at a lower risk than if they were to try smuggling
Africans into the United States.

It was American participation in the transatlantic slave trade, not impor-
tation of Africans into the United States, that persisted until the Civil War in
defiance of federal law. Such participation, though substantial at the begin-
ning of the century, had become relatively insignificant by the 1820s,
consisting largely of American service on foreign slavers. According to an
official British survey, less than one percent of the vessels then engaged in the
slave trade were of United States registry.154 But a great change began to take
place in the late 1830s, largely as a result of more vigorous British suppres-
sion policies. The increased pressure on Spanish, Portuguese, and Brazilian
slave-trading interests led them to seek allies beyond the reach of British
authority and spelled tempting opportunity (at a time of financial depression
in the United States) for Americans willing to take part, one way or another,
in the illegal enterprise. Thereafter, for almost a quarter of a century, Ameri-
can involvement in the transatlantic slave trade lent credence to the image of
a republic governed by its slaveholding class.

Besides the seafaring men who actually served on slaving vessels, the
taint of American complicity extended to shipowners, commercial agents, and
other mercantile elements operating in seaports from New England to
Louisiana, as well as in Cuba and Brazil. By the 1850s, New York in particu-
lar had become notorious as the place where more slave-trade voyages were
being organized, financed, and fitted out than anywhere else in the world. The
taint extended also to the United States government, both for failing to exer-
cise adequate control over its own citizens and for allowing foreign slavers to
shield themselves behind American registry and the American flag. Accord-
ing to many a contemporary critic and more than one historian, federal
officials were chronically negligent in their execution of the slave-trade laws,
owing in large part to a systemic proslavery bias.

It is scarcely surprising that Palmerston and other English leaders, for
example, should have regarded the seemingly perverse conduct of the United
States with respect to the slave trade as a manifestation of southern ascen-
dancy in national affairs. Of course, abolitionists on both sides of the Atlantic
shared this conviction, well expressed by the American Anti-Slavery Society
when it declared: “That so little should be done by the United States Govern-
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ment to execute its own . . . laws against the foreign Slave-trade, is the most
natural consequence conceivable of its complicity with Slaveholding and
Slavery-extension, and its servility to the Slave-Power.”155

Such views were not entirely erroneous. The South did have its own
peculiar emotional stake in all the controversy, domestic and foreign, asso-
ciated with the African slave trade, and the resulting patterns of southern
concern were bound to impinge in some ways on government policy. As the
vote on the Etheridge resolution graphically revealed, antebellum south-
erners found it increasingly difficult to reconcile condemnation of the slave
trade with a defense of slavery itself. There was a disturbing logic in the
argument of George Fitzhugh, among others, that condemnation of the
traffic and the very existence of the African squadron cast moral reproach
on the slaveholding system.156 Throughout the antebellum period, the
South’s hypersensitivity to anything touching slavery plainly affected the
administration of federal slave-trade laws, just as it undoubtedly discour-
aged congressional action needed to improve the effectiveness of those laws.
Most important of all, perhaps, was the way in which the mounting south-
ern fear of British antislavery designs served to intensify traditional
Anglophobia in the United States and thus impede American cooperation
with the international effort against the slave trade.157

Yet the relation between southern imperatives and national policy was in
this instance more tenuous, as well as more complex and discrepant, than has
commonly been supposed. Indeed, the African slave trade is something of an
anomaly in American history, for it does not fit well into the familiar pattern
of sectional conflict over slavery. Throughout that conflict, a majority of
southerners, for reasons ranging from moral repugnance to the most selfish
economic considerations, remained opposed to any further introduction of
African slaves into the United States. Even the proimportation movement of
the late 1850s was for many of its supporters primarily an expression of
southern defiance, rather than a program of action. And the Confederate Con-
stitution, created in 1861 by men exclusively from the Deep South, went far
beyond the United States Constitution in forbidding the importation of
Africans and requiring congressional legislation to enforce the ban.158

As for the international slave trade to Cuba and Brazil, a few southerners
were involved, but the South as a whole had no strong interest in its continu-
ation. The federal laws prohibiting the traffic passed Congress with little
southern opposition, and certain influential southerners, such as Charles F.
Mercer and Henry A. Wise, were among the most eloquent advocates of a vig-
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orous enforcement policy. Southern naval commanders did not hunt slavers
with any less dedication than that of northern officers. Southern Supreme
Court justices Roger B. Taney, John A. Campbell, and James M. Wayne dis-
played sterner disapproval of the slave trade than their northern colleagues,
Robert C. Grier and Samuel C. Nelson; and it was not until the eve of the Civil
War that certain federal courts in the South became conspicuously reluctant
to enforce the slave-trade laws.159 In short, there is little evidence confirming
the view that southern men in positions of power made it a practice down
through the years to undermine the enforcement program.160

For all its sectional overtones, then, the African slave trade never became
a major sectional issue in nineteenth-century American politics. The subject
did not arise in any of the historic confrontations between North and South.
Strikingly, for example, the slave-trade law of 1819 passed Congress with
strong bisectional support at the very time that the Missouri controversy was
erupting in the House of Representatives. Thereafter, except during the crises
with Britain over right of search, American policy makers, both northern and
southern, generally tended to view the international slave trade as a problem
of marginal relevance to the national interest. The inadequacies of the Amer-
ican suppression program did bear some marks of southern influence, though
not of deliberate southern intent. They resulted, however, from a complex of
factors that also included preoccupation with other matters of higher priority,
considerations of economy in government, ingrained suspicion of British
motives, and extremely difficult conditions of enforcement.
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On April 19, 1775, the day of the memorable clashes at Lex-
ington and Concord, two British-born indentured servants launched their
own personal rebellion in Fairfax County, Virginia. Thomas Spears (car-
penter, pock-marked and freckled, with a drawling voice) and William
Webster (brickmaker, well-built, with a roundish face and a broad Scots
accent) slipped away from their master’s plantation under the cover of
night and headed down the Potomac in a small boat. George Washington
described them carefully in an advertisement that he placed in the Virginia
Gazette at Williamsburg. He offered twenty dollars apiece for their cap-
ture.1 The men may have been still at large in June, when Washington
accepted appointment as commander in chief of the Continental Army
and set out for Massachusetts. By autumn, however, both had returned, or
been returned, to Mount Vernon.2

Runaways were a common feature of late colonial society, and from
Virginia northward, especially, they included white persons as well as
black. Washington, who had a relatively small number of white servants
on his plantation, was more often bothered by the flight or truancy of a
slave. On August 2, 1771, for example, he made this entry in his diary: “At
home all day a writing letters and advertisements of Harry who run away
the 29th.”3 As president a quarter of a century later, he found the problem
as troublesome as ever, and fearing public embarrassment, he was no
longer willing to advertise in his own name for the return of a fugitive. In
1796, Mrs. Washington was distressed when her personal servant girl ran
off from their house in Philadelphia. A year later, the household regime at
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Mount Vernon was disrupted by the disappearance of Hercules the cook.
Such “elopements,” Washington wrote, were likely to become more frequent
in Virginia. “I wish from my soul,” he added, “that the legislature of this
State could see the policy of a gradual abolition of slavery. It would prevent
much future mischief.”4

Colonial laws dealing with runaway servants and slaves dated back to the
seventeenth century. Some responsibility for enforcement rested with sher-
iffs, magistrates, and other public officers, but more often than not, recovery
depended largely on the initiative of the owner. Men like Washington, acting
for themselves or through intermediaries, usually took their own steps to
locate a fugitive and compel his return to servitude. In doing so, they were
presumably exercising a common-law right of “recaption,” which, as defined
by Sir William Blackstone, permitted private action to recover property
wrongfully taken, or a wife, child, or servant wrongfully detained, so long as
the exertion did not cause “strife and bodily contention, or endanger the
peace of society.”5 Except for a clause in the articles of the New England Con-
federation (which ceased to exist in 1684), there were no formal intercolonial
arrangements for rendition of fugitives. In law and custom, however, the
right of recaption was generally assumed to be extrajurisdictional. Thus,
Thomas Jefferson in 1769 offered a reward for the return of his mulatto slave
Sandy: £2 if captured within Albemarle County, £4 if captured elsewhere in
Virginia, and £10 if brought back from another colony. Eight years later,
Samuel Chase of Maryland sought the help of Caesar Rodney concerning two
escaped slaves recently seen in Sussex County, Delaware. “As I am entirely
unacquainted with any one in that County,” he wrote, “I beg the favor of You
to employ some Person to make Search after them. A Reward of £10 is adver-
tised for each.”6

The Continental Congress, during most of its fifteen-year existence, took
action concerning fugitive slaves only with respect to a special problem grow-
ing out of the Revolutionary War. That is, in the treaty of peace with Great
Britain and in a series of treaties with Indian tribes, it sought to bring about
the return of slaves who had fallen into enemy hands, whether as a result of
flight or of capture.7 Meanwhile, the beginnings of abolition in the North
were awakening some slaveholders to the need for express confirmation of
their assumed right to pursue runaways across state boundaries. Pennsylva-
nia, in legislation inaugurating a program of gradual emancipation, agreeably
provided such reassurance. The state’s historic law of 1780 stipulated that the
right of an out-of-state owner to recover a fugitive remained unimpaired.8 In

206 O the slaveholding republic



Congress five years later, when Rufus King of New York renewed Jefferson’s
proposal to exclude slavery from the western territories, the resolution that
he subsequently reported from committee included a clause concerning fugi-
tive slaves—the first one ever to come before the national legislature.9 This
resolution in modified form, but with the fugitive slave clause intact, was
adopted in 1787 as the sixth article of the Northwest Ordinance. The wording
of the clause, like its context, is extremely important: “There shall be neither
slavery nor involuntary servitude in the said territory otherwise than in the
punishment of crimes, whereof the party shall have been duly convicted; pro-
vided always that any person escaping into the same, from whom labor or
service is lawfully claimed in any one of the original States, such fugitive may
be lawfully reclaimed and conveyed to the person claiming his or her labor or
service as aforesaid.”10

Note particularly the words “may be lawfully reclaimed.” In the Ordi-
nance of 1787, as in the Pennsylvania act of 1780, the fugitive slave clause was
essentially a recognition of the right of recaption. The provision appeared in
both documents, moreover, as a concession to slavery within a larger package
of freedom. It was a response to a new situation in which certain slaveholding
states were now bordered by jurisdictions where slavery had been abolished.

As a practical matter, flight of slaves across state boundaries was still far
from being a significant national problem in 1787. The subject did not even
arise in the Constitutional Convention until two weeks before adjournment.
It might not have arisen at all without the example of the Northwest Ordi-
nance and the stimulus of a companion item in the emerging draft of the
Constitution. Congress, sitting in New York, passed the ordinance on July 13,
and the men in Philadelphia were soon familiar with its text. Then, on August
28, the delegates arrived at discussion of the clause dealing with interstate
fugitives from justice. Any such person must be “delivered up,” it declared,
“upon demand of the executive power of the State from which he fled.”11 At
this opportune moment, Pierce Butler and Charles C. Pinckney of South Car-
olina moved to expand the clause by requiring that fugitive servants and
slaves “be delivered up like criminals.” The proposal, if adopted, would have
assimilated the recovery of runaway slaves to the formal process of extradi-
tion. There were objections, however, from James Wilson of Pennsylvania
and Roger Sherman of Connecticut, both primarily worried about the cost of
such a procedure for the state governments involved. Sherman saw “no more
propriety in the public seizing and surrendering a slave or servant, than a
horse.”12
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Butler and Pinckney, perhaps having second thoughts themselves from
the slaveholders’ point of view, promptly withdrew their proposition. The
next day, Butler submitted a new version that retained no hint of extradi-
tion but did echo one phrase in the flight-from-justice clause. Approved
without dissent and apparently without discussion by delegates weary
after three months of labor, this revised proposal went through two further
revisions before emerging as the third and final paragraph of Article IV,
Section 2, of the Constitution: “No person held to service or labour in one
State, under the laws thereof, escaping into another, shall, in consequence
of any law or regulation therein, be discharged from such service or labour,
but shall be delivered up on claim of the party to whom such service or
labour may be due.”13

The crucial phrase derived from the flight-from-justice clause is “shall be
delivered up,” which contrasts sharply with the “may be lawfully reclaimed”
of the Northwest Ordinance. Lacking these words, the fugitive slave clause
would have been little more than an injunction against state interference
with the right of recaption. But the Butler-Pinckney attempt to merge fugi-
tives from service with fugitives from justice, though speedily abandoned,
had affected the text of the Constitution. Now, according to the highest law of
the land, a slave must be “delivered up” to the party legitimately claiming his
service. But delivered up by whom? Presumably, by anyone holding or har-
boring him, and presumably also, by agents of the state into which he had
fled, if that should prove necessary. The effect of the phrase, though far from
clear, appeared to be something more than, or something other than, mere
validation of the right of recaption.14

There was a second and more fundamental difference between the two
fugitive slave clauses approved during the summer of 1787. In the case of the
Northwest Ordinance, which Congress enacted not for the United States as a
whole, but for a dependent area under its exclusive control, the clause was
neither national in scope nor compulsive in its effect. Merely a grant of priv-
ilege to extrajurisdictional slaveholders, it did not intrude on the sovereignty
of any existing state. In contrast, the clause written into the Constitution
made interstate rendition of slaves part of the national purpose and did so in
the language of legal command. Plainly, it imposed a restriction on state
authority, though without specifying the means of enforcing that restriction.
At the same time, there is nothing in the text or context to indicate that it was
also intended as a mandate to the legislative branch of the new government.
The wording of the clause, together with its placement in a section on inter-
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state comity (rather than among the enumerated powers of Congress), seems
fairly conclusive on that point. 15

Discussion of the fugitive slave clause in the state ratifying conventions
likewise did not reveal any expectation of its being reinforced by federal
statute.16 Furthermore, the First Congress, in three sessions of hard work
putting the Constitution into practice, made no move to implement this or
any of the other restrictions on state power contained in Article I, Section 10,
and Article IV, Section 2. Constitutional restraints tend, after all, to be self-
operative. Slaveholders now had a guaranteed right to reclaim fugitives across
state lines without any interference stemming from state authority. If that
right should be violated, they could no doubt seek remedy in a court of law,
state or federal, for the judges of both were bound by oath to treat the Con-
stitution as the supreme law of the land. Up to this point, therefore, the
federal government’s involvement with the problem of fugitive slaves was
limited to the vague imperative in the Constitution and the likelihood that
the federal judiciary would eventually play some part in defining its meaning.
By the time the Second Congress assembled in October 1791, however, a run-
ning quarrel between Virginia and Pennsylvania had set the stage for
congressional intervention.

In southwestern Pennsylvania, a certain slave named John became legally
free in 1783 because his owner had failed to register him in compliance with
the state’s gradual emancipation law. He was nonetheless retained as a slave
and hired out in Virginia. With abolitionist help, he escaped in 1788 and
returned to Pennsylvania. Soon thereafter, three Virginians acting on behalf
of the lessee entered Pennsylvania, seized John, and hustled him back into
slavery. From their point of view, they were exercising a right recognized by
Pennsylvania law and guaranteed by the Constitution. But recaption wrong-
fully practiced amounted to kidnapping, and the three men were indicted in
absentia under a new Pennsylvania statute that specifically protected free
blacks from being carried out of the state for the purpose of enslavement.17

More than two years passed without further developments. Then, in
1791, Governor Thomas Mifflin of Pennsylvania, acting under pressure from
the Pennsylvania Society for Promoting the Abolition of Slavery, wrote to
Governor Beverley Randolph of Virginia, requesting extradition of the three
kidnappers and restoration of the slave John to freedom. Randolph, on advice
from the Virginia attorney general, refused to comply. Mifflin thereupon
sought the help of Washington, with whom he had served and quarreled dur-
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ing the Revolution. He suggested that the president might ask the federal leg-
islature to provide such regulations as would, in the future, “obviate all doubt
and embarrassment upon a constitutional question so delicate and impor-
tant.” Washington, after obtaining a somewhat muddled opinion from the
United States attorney general, Edmund Randolph, chose to lay the whole
matter before the newly convened Second Congress.18

The problem at hand, it must be emphasized, was extradition of fugitives
from justice, not rendition of fugitive slaves. John, at the time of his seizure
by the three Virginians, had been a free man under Pennsylvania law, and
Virginia authorities never denied it, although of course his captors did.19 The
question formally at issue between the two states was whether those men
should be returned to Pennsylvania for trial. Still, John’s interstate flight with
the aid of abolitionists and his interstate recaption by bounty hunters seemed
to be the very stuff of black fugitivism. That made it easy for members of
Congress to conclude that both of the fugitive clauses in the Constitution
required legislative elaboration. Furthermore, other rescue incidents along
the Virginia-Pennsylvania border were at that time alerting southerners to
the need for more precise definition of their constitutional right to recover
runaway slaves anywhere in the country.20

As soon as the House of Representatives received Washington’s commu-
nication, Theodore Sedgwick of Massachusetts moved to create a committee
to prepare legislation “making a general provision in cases of persons charged
with felony, treason, or other crimes, who may flee from a State having cog-
nizance thereof.” The House promptly appointed such a committee, with
Sedgwick as chairman, but enlarged the instruction to include legislation
respecting fugitive slaves as well. Who proposed this significant change does
not appear in the record. As it happened, the bill that Sedgwick reported in
November 1791 made no progress on the House floor, and thereafter the ini-
tiative passed to the Senate. A precedent had been set, however, for linking
the two subjects in a single statute.21

The Senate, after appointing one committee without result, appointed
another in November 1792, authorizing it to draft a bill “respecting fugitives
from justice, and persons escaping from the service of their masters.” Four
weeks later, William Johnston of North Carolina presented the committee’s
handiwork, which, after several days of apparently heated discussion, was
recommitted. Johnston reported back in early January with amendments
amounting virtually to a new bill. During the debate that followed, this draft
too was extensively modified before the Senate finally passed it on January
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18. The House then discussed the bill briefly and approved it by a vote of 48
to 7, having made only one minor verbal change that the Senate readily
accepted. On February 12, President Washington signed the measure com-
monly referred to as the “Fugitive Slave Act of 1793,” although only half of
its text was devoted to that subject.22

The double irony in the whole story would be hard to miss. Just as the
fugitive slave clause of the Constitution had been inspired by a seemingly
minor concession to slavery in a charter of freedom (Article VI of the North-
west Ordinance), so the legislation of 1793 originated in efforts to secure the
freedom of a man wrongfully held as a slave. In both instances, moreover, the
problem of fugitive slaves entered the national purview as a mere addendum
to the problem of fugitives from justice. But that emphasis changed during
the Second Congress, as the fugitive slave portion of the bill became the cen-
ter of attention and controversy. Consequently, whereas the first Senate
committee, like the House committee before it, consisted of two New Eng-
landers and one southerner, the committee elected by the Senate in
November 1792 had a southern majority and a southern chairman. The slave-
holding interest, having become more keenly aware of what was at stake,
closed ranks to a degree that gave it a pronounced advantage in the shaping of
the legislation that eventually emerged.

Much of the Senate’s difficulty in framing an acceptable fugitive slave
law sprang from the fact that the federal government did not itself have the
personnel and other means necessary for effective enforcement. Essentially,
there were only two solutions available. One was to require that state and
local officials do the work of capturing runaway slaves and turning them over
to claimants. The other was to confirm the right of recaption and put teeth
into it by providing federal penalties for interference with its exercise. Suc-
cessive changes in the original Senate bill moved it from the first solution
toward the second, leaving only judicial officers—federal, state, and local—
involved in the rendition process. The requirement of minimal judicial
proceedings before removal of an alleged fugitive proved to be the one posi-
tive concession to antislavery sentiment in the shaping of the bill. Another
proposed modification, amounting to a kind of statute of limitations, would
have given more legal protection to blacks who were longtime residents of a
state and claimed to be free. This provision had senatorial approval for a time,
but it was struck out in the final hours of debate.23

The law signed by Washington contained four sections, the first two of
which laid down rules for extradition of fugitives from justice by demand of
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one governor upon another. Section 3 authorized an owner or his agent to
seize an interstate “fugitive from labor” and take him before a federal judge
or local magistrate, who, if satisfied of the validity of the claim, was to issue a
certificate that would be sufficient warrant for removing the fugitive to the
state from which he had fled. The fourth section prescribed a fine of $500 for
anyone knowingly concealing such a fugitive or obstructing his arrest or res-
cuing him from custody. Both halves of the statute constituted intervention
by Congress in matters that might have been left to the operation of inter-
state comity; and both virtually requisitioned the participation of state
officials in the execution of federal law.24

Congress thus implemented the fugitive slave clause of the Constitution
by affirming more explicitly the right of recaption across state lines and rein-
forcing it with a measure of federal sanction. Recovery of fugitives remained
essentially a private undertaking, but one now modestly facilitated and mar-
ginally restrained by judicial supervision. Certification amounted to the
retroactive licensing of any slave hunter who could satisfy a magistrate (by
oral testimony or affidavit) that the person in his custody was indeed a run-
away. At the same time, the certification process lent some protection to
blacks wrongfully seized, but in this respect it was woefully inadequate. Tes-
timony at the summary hearing was ex parte, and the role of the judge or
magistrate was limited to a single ministerial function, beyond which he had
no authority to intervene.25 The statute conferred upon an alleged fugitive no
right to speak in his own behalf or to be represented by legal counsel or to
have his fate decided by a jury. If his status before flight was in question, the
issue could be resolved only in the jurisdiction from which he had fled—that
is, according to slave-state law, wherein all blacks were regarded as slaves
unless they could prove otherwise.

Still, an alleged fugitive seized in a free state and claiming to be a free
person was not wholly at the mercy of national law on the subject—not in a
federal republic. In a state such as Pennsylvania, where slavery was in the
course of extinction and where blacks were legally presumed to be free in the
absence of proof to the contrary, the state government had not only a right
but an obligation to protect its citizens and other residents against wrongful
treatment amounting to abduction. Under the Constitution alone, the fugi-
tive slave problem might have remained, like the fugitive-from-justice
problem, largely a matter of interstate comity, but congressional intervention
converted it into a matter of federal relationship, with the national govern-
ment becoming in the end virtually an agent of the slaveholding interest
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within free-state jurisdictions.26 Clashes between state and federal authority
were an inevitable consequence of the intervention for the simple reason that
effective recovery of fugitive slaves was incompatible with effective protec-
tion of free blacks against wrongful seizure.

What turned a difficult problem into an explosive national issue was the
developing pattern of outlawry on both sides. On the one hand, some south-
erners continued the practice of interstate recaption without obtaining the
certification specified by the federal law. That is, exercising a common-law
right presumably guaranteed by the Constitution, they simply seized alleged
fugitives and took them back across state lines to the persons claiming them
as slaves. Identification was primitive, however, depending largely on descrip-
tions, and not only were honest mistakes sometimes made, but too often,
wrongful seizure was a deliberate act of kidnapping for profit. On the other
hand, antislavery resistance to the act of 1793 appeared in a variety of forms,
including the reluctance of many free-state magistrates to participate in the
recovery process and the active promotion of slave escapes by aggressive abo-
litionists.

The law signed by George Washington in 1793 continued for fifty-seven
years to be the only federal legislation concerning fugitive slaves. During all
that time, attempts to revise or supplement the statute were surprisingly few,
considering the widespread dissatisfaction with the way it worked in practice.
Most notably, Congress remained completely unresponsive to complaints
that the law placed free blacks at risk of enslavement and served as cover for
a good deal of outright kidnapping. No bill aimed at ameliorating the racial
injustice of the measure was ever introduced or reported in either house,
whereas southerners seeking tougher enforcement came close to success on
two occasions.

In December 1801, Representative Joseph Nicholson of Maryland
reported a bill of remarkable breadth and severity. Designed as an amend-
ment to the act of 1793, it imposed a heavy fine on anyone hiring a black
person who did not have a certificate of freedom, and, under threat of the
same penalty, it required the employer of a black stranger to advertise a
description of that person in two newspapers. Here was a measure that plainly
“sought to extend the principles and precautions of a slave regime through-
out the nation.”27 Northerners united quickly and defeated it on the third
reading by a vote of 46 to 43. Their principal objection, as stated in the mea-
ger record, was that “they did not wish to compel every free person of color in
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the Middle and Eastern States to procure and carry about with them such a
certificate.”28

Sixteen years went by before southern members of Congress mounted
another serious effort to amend the act. This time it was a Virginian named
James Pindall who reported a bill designed to put more teeth in the recovery
process by making northern governors and judicial officers virtually the min-
isterial agents of southern state officials. Somewhat modified under northern
attack, but still invasive of state sovereignty and menacing to the liberties of
free blacks, the measure passed the House and was approved by the Senate in
amended form. The two houses did not resolve their differences before
adjournment, however, and it never became law.29

Except as an occasional sounding board for discontent with the act of
1793, Congress played no part in the handling of the fugitive slave problem
during the first half of the nineteenth century. The executive department was
more active, but mainly in peripheral ways. Federal officials enforced the law
in the territories and in the District of Columbia; army troops on the frontier
were sometimes used to help owners recover runaway slaves; certain treaties
with Indian tribes stipulated the return of fugitives; and the State Depart-
ment made persistent efforts to secure international agreements for the
recovery of fugitives from Spanish Florida, Mexico, and Canada. Among the
three branches of the national government, only the judiciary was function-
ally involved in the interstate rendition process before 1850, and even its role
might be regarded as secondary if it were not for one Supreme Court decision
of crucial importance.

Interstate recovery of fugitive slaves was essentially a private enterprise
conducted under the authority of federal law within an often uncongenial
jurisdiction. Certain northern legislatures figure prominently in this, the
most melodramatic chapter in the history of American slavery, but the story
is primarily an episodic one of pursuers and pursued, of confrontations that
occasionally turned violent, and of court cases by the hundreds. In the early
decades of the nineteenth century, Pennsylvania and New York were the
major centers of controversy, both states being then engaged in the gradual
emancipation of their own slave populations. Although a few citizens of those
states undoubtedly lent assistance now and then to runaway slaves, there
was no extensive desire to interfere with the operation of the law or to
encourage an influx of fugitives from the Chesapeake region. At the same
time, two persistent problems drove state governments toward intervention.
One was the question of how to handle an alleged fugitive’s claim that he or
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she was in fact free. The other was the evidence that free blacks in consider-
able numbers were being seized and sold into slavery.

Southerners in Congress, by thwarting all efforts to secure federal
antikidnapping legislation, put added pressure on the free states to provide
some kind of protection for their black residents. Pennsylvania had led the
way in 1788 with an amendment to its abolition statute that included a rela-
tively mild penalty for the kidnapping of a black person with the intention of
selling him into slavery.30 In 1808, the New York legislature became the first
to pass a law specifically labeled “An Act to prevent the kidnapping of free
people of color.” It prescribed very severe penalties that were somewhat mod-
erated in later legislation but continued to include the possibility of as much
as fourteen years’ imprisonment.31 An Ohio antikidnapping law enacted in
1819 is of special interest because it forbade the removal of any alleged fugi-
tive from the state without conformance to the procedure set forth in the
federal law of 1793. In effect, this provision abrogated the slaveholder’s right
of direct recaption under common law, a right widely believed to have been
recognized in the Constitution.32

In March 1820, shortly after a fierce and protracted controversy in Con-
gress had ended with passage of the Missouri Compromise, the Pennsylvania
General Assembly rather belatedly provided the state with an antikidnapping
law of some force. In addition to its severe punitive provisions, the statute for-
bade justices of the peace and aldermen to play any part in administration of
the federal fugitive slave law, and it required other state judicial officers to
make and file records of all cases in which they issued certificates of removal
by virtue of that law. 33 Clearly, these restrictions, whatever effect they might
have on the kidnapping of free blacks, were bound to make the legitimate
recovery of fugitives more difficult.

Meanwhile, complaints from the state of Maryland about the escape of
slaves across the Mason-Dixon line were becoming more vehement. Penn-
sylvania responded in 1826 with a law seemingly designed to strike a balance
between the rights of slaveholders and the protection of free blacks. While
retaining the antikidnapping features of the earlier statute, it authorized the
participation of judges, sheriffs, and local magistrates in the recovery process,
but made that process more complex and difficult than what was required by
federal law. In addition, it repealed the section of the abolition act of 1780 that
had recognized a right of do-it-yourself recaption under common law. As in
Ohio, strictly private capture and removal of a fugitive slave now became the
legal equivalent of kidnapping.34
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Two years later, as part of a general revision of its statutes, New York
likewise prohibited private recaption and established a recovery procedure
that involved state officials in the apprehension of runaways, as well as in the
judicial disposal of their cases. The New York codifiers went further than
Pennsylvania in one respect by permitting an arrested fugitive to sue out a
writ de homine replegiando and thus have his claim to freedom tried before a
jury.35 Indiana in 1816 and 1824 had already made provision for jury trial in
disputed fugitive cases, and the de homine writ had long been statutorily
available to alleged fugitives in Massachusetts.36

In this selective summary of state laws passed before 1830, the principal
trend is obvious enough. A desire to prevent kidnapping of free blacks, and
especially quasi-kidnapping under the color of law, led a number of state gov-
ernments to supplement the sketchy, one-sided federal statute of 1793 by
imposing their own rules on the rendition process. Such legislation made
recovery of fugitives generally more difficult, and it often had the effect of
suppressing entirely the common-law right of recaption. The interference
with slaveholders’ rights was at first a more or less unintended consequence
of extending protection to free blacks, but increasingly with the growth of
antislavery influence, it became a calculated purpose. The turning point, if
there was one, may be said to have come during the 1820s in the aftermath of
the Missouri crisis and at a time when militant abolitionism was beginning to
emerge as a national movement. Of course, attitudes and policies with respect
to fugitives varied considerably from Maine to Illinois. Nevertheless, by
1830, with nullification of federal law about to become forever identified with
South Carolina, the fugitive slave legislation of some northern states was
tending in the same direction.

Competing federal and state legislation was only one of the legal com-
plexities of the fugitive slave problem, which also involved the application of
common law and constitutional imperative, as well as the extrajurisdictional
reach of slave-state law into free-state communities, the dual status of slaves
as persons and property, and a racial order that almost everywhere limited
and complicated the freedom of free blacks. Out of hundreds of separate inci-
dents over the years, each laden with personal drama and each in its own way
a dark vignette of American slavery, there arose a variety of issues requiring
judicial settlement.

As early as 1795, for instance, the supreme court of New Jersey dealt
with the key question of where the burden of proof lay in a contest between
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a claimant and an alleged fugitive.37 At about the same time, in a case involv-
ing the famous frontier politician John Sevier, the supreme court of
Pennsylvania indicated that physical force could be used in recaption if nec-
essary, “without recurring to any constituted authority.” A Pennsylvania
decision in 1816 held that a child born to a slave after she had fled to Philadel-
phia could not be claimed as a fugitive. Another in 1819 quashed a writ de
homine replegiando on constitutional grounds, thereby closing a common-
law back door to jury trial for fugitives.38 In New York, where use of the de
homine writ had been provided for by statute, the state supreme court ruled
it unconstitutional just six years later.39 Meanwhile, various challenges to the
constitutionality of the federal law were being turned aside. In 1816, a federal
court in Indiana rejected the argument that Congress lacked the power to
enact such legislation.40 The supreme court of Massachusetts in 1823 rejected
the contention that it violated the Fourth Amendment’s protection against
unreasonable searches and seizures.41 And in the mid-1830s, a federal court in
New York rejected the argument that it violated the Seventh Amendment’s
guarantee of jury trial.42

In the Massachusetts decision, Chief Justice Isaac Parker held that the
protection of the Bill of Rights did not extend to slaves because they were not
“parties to the Constitution.” Whatever may be said about its validity, such a
pronouncement begged the central question commonly at issue in fugitive
slave cases, namely, whether the alleged fugitive was in fact a slave. It
amounted to juridical acceptance of the southern rule that blacks were slaves
unless they could prove themselves free. Parker also declared that the Consti-
tution, in spite of its delicate reference to slaves as persons, actually embodied
an agreement to treat them as property.43 Both doctrines—presumption of
slavery and slaves as property—had been implicitly embraced by Congress in
the act of 1793, and northern judges were more disposed than northern legis-
latures to follow its example. The leading northern court decisions of the
time consequently tended to counteract legislative trends by reaffirming the
right of recaption, overturning provisions for jury trial, and upholding the
supremacy of federal law over that of the states.

In these decisions, one commonly finds the mixture of judicial formal-
ism and moral regret expressed by a Pittsburgh recorder when he returned
a fugitive to his master in 1835: “Whilst, as a man, all my prejudices are
strong against the curse of slavery, and all its concomitant evils, I am bound
by my oath of office to support the constitution of the United States and
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the constitution of Pennsylvania, not to let my feelings as a man interfere
with my duties as a judge.”44

Such decisions also undoubtedly reflected a social conservatism made
more resolute by anxiety about the future of the American Union. The omi-
nous Missouri crisis was still a fresh memory when Andrew Jackson entered
the White House in 1829, and during the eight years of his presidency, sec-
tional strains were intensified by the Nat Turner rebellion in Virginia, the
nullification movement in South Carolina, the emergence of a more radical
abolitionism personified by William Lloyd Garrison, the crusade for abolition
of slavery in the District of Columbia, the bitter struggle in Congress over
antislavery petitions, the emancipation of slaves in the British West Indies,
the beginning of the controversy over annexation of Texas, and an outburst of
antiabolitionist riots across the North.

It was in that context that Justice Henry Baldwin of the United States
Supreme Court, while charging a circuit court jury in 1833, denounced the
“false philanthropy which prostrates the law and the Constitution in its zeal
against slavery.” Baldwin, a native of Connecticut and a graduate of Yale Col-
lege, told the Pennsylvania jury that the foundations of the national
government were laid on the rights of property in slaves. “The whole struc-
ture must fall,” he warned, “by disturbing the cornerstones.” He reinforced
his own reasoning with a quotation from William Tilghman, late chief justice
of the Pennsylvania supreme court, who in 1819 had declared: “Whatever
may be our private opinions on the subject of slavery, it is well known that
our southern brethren would not have consented to become parties to a Con-
stitution . . . unless their property in slaves had been secured.”45 This was the
“historical-necessity” doctrine, a proslavery constitutional myth originating
in northern ambivalence rather than southern conviction. The idea that the
fugitive slave clause had been regarded as indispensable in 1787 and was
therefore an especially sacrosanct part of the Constitution did not have much
basis in fact, but it fortified the self-justification of more than one northern
judge caught between the obligations of duty and the appeals of conscience.
Conceived at a time when little was yet known about the proceedings of the
Constitutional Convention, the idea survived publication of Madison’s Notes
of the Debates and came to be embraced by a majority of the United States
Supreme Court. Of course, southern political leaders gladly appropriated it.
“Without this provision of the Constitution,” said a Virginia senator in 1850,
“it is admitted on all hands, the Union could never have been formed.”46

President James Buchanan made the same assertion during the secession cri-
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sis of December 1860, declaring it to be “a well-known historical fact.”47 Ten
years later, Alexander H. Stephens was still honoring the myth with solemn
reiteration.48

In a good many of the significant fugitive slave cases, no one’s freedom was
actually at stake. Instead, the central figures were persons being prosecuted or
sued for aiding the escape of fugitives or for kidnapping free blacks. One such
case proved to be especially historic. In 1837, Edward Prigg, acting as the
agent of a Maryland claimant, set out to recover Margaret Morgan—not a
recent runaway but rather one who for five years had been living in Pennsyl-
vania with her husband and a growing number of children. At first, Prigg
tried to act in accordance with the Pennsylvania law of 1826, but after meet-
ing resistance from the local justice of the peace, he and three associates
simply carried the woman and her children off to Maryland. There followed
an indictment for kidnapping and an unsuccessful effort to secure his extra-
dition. In some respects, the whole affair resembled the dispute between
Pennsylvania and Virginia that had led to passage of the federal law of 1793.
Now, Pennsylvania and Maryland, after decades of complaining back and
forth across the Mason-Dixon line, agreed to an arrangement whereby their
conflicting interests in the fugitive slave problem would be submitted to the
highest judicial authority. Prigg was extradited, tried, and convicted; the ver-
dict was upheld pro forma by the supreme court of Pennsylvania; and the case
was then taken on appeal to the United States Supreme Court.49 Prigg v.
Pennsylvania, argued and decided during the early months of 1842, might
with more accuracy have been titled “Maryland versus Pennsylvania,” or
even “Slave States versus Free States.”

For nearly half a century there had been no congressional legislation
respecting fugitive slaves. The subject had never been discussed in a presi-
dential message or dealt with in a decision of the Supreme Court. This long
period of detachment was now about to end. Prigg v. Pennsylvania amounted
to a resumption of the early movement toward nationalization of the fugitive
slave problem that had begun in the Constitutional Convention and culmi-
nated in the act of 1793. As a case about the federal relationship, it presented
the anomaly of southerners arguing for national supremacy and against state
power, doing so before a tribunal that in recent years had been shifting
emphasis to the latter. As a case predominantly about slavery, its outcome was
largely predetermined by the makeup of the Court, which had a southern
majority steadfast in its proslavery allegiance and a northern minority firm in
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its conviction that moral repugnance to the institution, however commend-
able, must not be allowed to impair the rule of law or the constitutional
cement of Union. The confusion wrought by the multiplicity of opinions has
obscured the extent to which members reached agreement in the Prigg case.

Displaying a fine strategic sense, Chief Justice Roger B. Taney turned the
writing of the official opinion over to Justice Joseph Story, the country’s fore-
most legal scholar, who combined his judicial career with the role of luminary
in the Harvard Law School. On the bench, Story was most notably a devoted
supporter of federal authority in the tradition of John Marshall. His antislav-
ery sentiments, though sometimes given forceful expression (as in the case of
the Jeune Eugenie), were generally subordinated to his professionalism and
conservative nationalism.

Story set the tone of his opinion with an endorsement of the historical-
necessity doctrine, placing the fugitive slave clause in a special constitutional
category as a “fundamental article, without the adoption of which the Union
could never have been formed.” He then proceeded to interpret the first part
of the clause as a self-executing guarantee of the slaveholder’s “positive,
unqualified right” to recapture a fugitive slave by private effort alone in any
state of the Union and to do so without interference or restraint of any kind,
provided that no breach of the peace were committed. Such had been Prigg’s
course of action precisely, and Story concluded by overturning his conviction
after ruling that the Pennsylvania law of 1826 was “unconstitutional and
void” because it purported to punish “the very act of seizing and removing a
slave, by his master, which the Constitution of the United States was designed
to justify and uphold.”50

Story’s sweeping confirmation of the right of recaption and his invalida-
tion of the Pennsylvania statute were the essential parts of his opinion, but by
no means the whole of it. To the argument of Pennsylvania counsel that the
framers of the Constitution had left enforcement of the fugitive slave clause
to the states, he responded by interpreting the latter part of the clause as a
conferral of power and responsibility on Congress. Thus he held the federal
law of 1793 to be “clearly constitutional in all its leading provisions.”51 Up to
this point, it should be said, Story had carried most of the justices with him,
but not so when he turned his attention to the state-federal relationship.
There, his opinion proved to be the least authoritative and yet the most
important in its historical consequences.

Having already declared that an owner’s constitutional right to recover
his slave was one that no state law could “in any way qualify, regulate, con-
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trol, or restrain,” Story went further to deny that state governments, even in
the absence of federal legislation, had any power to legislate on the subject.
The power, he said, was “exclusive in Congress.” What, then, of the provision
in the federal act of 1793 authorizing local magistrates to administer it? Story
hinted that the constitutionality of the provision might be in doubt. He left
undecided the question whether magistrates were bound to act under the law
but had no doubt that they could choose to do so, “unless prohibited by state
legislation.”52 Thus he plainly implied that state governments had the option
of barring state and local officials from participation in the recovery process.
On these two points—the exclusivity of federal power and the obligation of
state officials—Story had little support from the other justices. Taney, for
one, entered a vehement dissent in which he argued that state governments
were constitutionally restrained only from actions interfering with a slave-
holder’s right to recover his property. They had the power and even the duty,
he maintained, to assist in the protection of that right.53

Taney, to be sure, agreed with most of what Story had written, and well
he might, for it was emphatically proslavery in tone and substance. At a time
when the status of slaves under federal law remained a debatable question in
Congress, Story labeled them a “species of property” and held that the right
to recover a fugitive was “a right of property” that all departments of the
national government were constitutionally bound to protect.54 His ruling on
recaption meant that a slaveholder virtually carried the law of his own state
with him when he pursued a fugitive into a free state. That included the pre-
sumption that blacks were slaves unless they could prove otherwise. In the
course of upholding the federal law and striking down the Pennsylvania law,
Story completely ignored the central question of how disputed cases were to
be decided. He also ignored the problem of how state governments were to
protect free blacks from mistaken or felonious seizure without impinging on
the slaveholder’s “positive, unqualified” right of recovery.

This proslavery decision nevertheless proved to be of dubious proslavery
value. It did ostensibly free owners in pursuit of runaway slaves from all
restrictive procedures and other obstructions imposed by state law. But at the
same time, it cast shadows of doubt across those features of state law that
facilitated rendition, such as the use of local police officers to arrest alleged
fugitives.55 Furthermore, the proslavery thrust of the decision soon provoked
resistance of several kinds, including a more determined opposition to the
fugitive slave law itself.

One line of resistance was to minimize the scope of judicial review and
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reassert the power of a state government to intervene in the recovery process,
at least to the extent of protecting its own free black population. For example,
Governor William H. Seward declared in a message to the New York legisla-
ture: “The authority of the decision cannot be extended to cases presenting
facts materially varying from those which marked the case thus adjudicated.
It is, therefore, believed that the privilege of habeas corpus and the right of
trial by jury [for alleged fugitives] as yet remain unimpaired in this state.”56

Seward, a Whig, was soon succeeded by a Democratic governor, who
promptly called for repeal of the state’s current personal liberty law on the
ground that it was incompatible with the Prigg decision. Legislative efforts at
repeal never succeeded, however. The statute in question, which had been
passed in 1840 to replace the act of 1828, remained on the books with its con-
stitutional status uncertain.57

A different kind of counterattack, seemingly in accord with Story’s Prigg
opinion, was to divorce state facilities entirely from the rendition of fugitive
slaves. Massachusetts adopted this alternative in 1843, and similar laws were
soon passed in four other New England states. Essentially, they prohibited
judges and local magistrates from accepting jurisdiction in fugitive cases, and
they forbade the arrest or detention of alleged fugitives by any state offi-
cers.58 Slaveholders, as a consequence, were left without any official aid in the
recovery of slaves, except for what little could be supplied by a few federal
judges and marshals.

Surprisingly, Pennsylvania did not respond to the Prigg decision until
1847, at a time when, with American armies penetrating deep into Mexico,
the question of slavery in an expanding nation was intensifying the sectional
conflict. The legislature suddenly enacted a broad statute that combined the
Massachusetts strategy of disengagement with Seward’s strategy of reassert-
ing state power. Thus, while one section of the law prohibited state officials
from participation in the rendition process, another provided punishment for
any claimant who exercised the right of recaption in a violent manner, and
still another defiantly declared that state judges had the authority at all times
“to issue the writ of habeas corpus, and to inquire into the causes and legality
of the arrest or imprisonment of any human being within this common-
wealth.” The law provoked outbursts of rage in the South and especially in
the neighboring states of Maryland and Virginia.59

Such response by northern state governments to the proslavery impact of
Prigg v. Pennsylvania reflected a widespread mood of resistance that also man-
ifested itself in increasing private aid to runaways and in occasional outbursts
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of mass protest. The first major public uproar occurred in Boston and led to
passage of the aforementioned Massachusetts law installing a policy of nonco-
operation. In October 1842, James B. Gray of Virginia ventured to seize George
Latimer in Boston, the heartland of abolitionism, claiming him as a runaway
slave. Legal maneuvers, first before the state’s chief justice, Lemuel B. Shaw,
and then before Justice Story, ended favorably for Gray, but final action was
postponed several weeks to allow time for the obtaining of testimony from
Virginia. In the interval, with the alleged fugitive locked up in the city jail at
the request of his alleged owner, militant blacks and abolitionist leaders mobi-
lized a passionate, sometimes riotous public outcry. Intimidated by the threat
of a forcible rescue, Gray agreed to sell Latimer at a relatively low price.60

The Latimer affair and other confrontations had the effect on many
northerners of personalizing a social system that was otherwise a remote
generality. Pursuit of fugitives into free states converted vague black images
into flesh-and-blood individuals seeking freedom. Furthermore, every such
incident dramatized the fact that slavery was, in some respects, a national
institution. Thus the fugitive slave issue undoubtedly helped broaden the
front of the antislavery crusade, and yet, as a classic problem in the conflict of
law and conscience, it also tended to be divisive, both for abolitionists of the
1840s and Republicans of the 1850s. Most notably, it was the Prigg and
Latimer excitement of 1842 that drove Garrisonians to the extreme of cursing
the Constitution and demanding dissolution of the Union—a course of action
that completed their divergence from the mainstream of the antislavery
movement.61

In a nation born of revolution, there were heroic precedents for resis-
tance to unjust laws, but when the revolution gave way to a constitutional
order established by popular consent, obedience to law became, in the words
of the greatest American revolutionist, “sacredly obligatory upon all.”62 The
relative strength of these two traditions as they affected the fugitive slave
problem was tested in courts and other public forums throughout the North.
The argument for compliance as a matter of constitutional obligation and
sound public policy had great logical force. No one put it more emphatically
than Justice John McLean, a moderately antislavery Ohioan, who declared
again and again from the circuit bench that judges must apply the law as it
was written, that objectionable laws should be “respected and obeyed” until
they were changed in the prescribed manner, and that substitution of the
rule of individual conscience for the rule of law would “overturn the basis of
society.”63 At the same time, the moral argument for resistance, drawn from
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both religious and secular sources, had an emotional appeal that extended
well beyond the circles of organized abolitionism and was enhanced by the
other sectional antagonisms of the decade. But moral argument carried more
weight in mass meetings than it did in courtroom proceedings.

Perhaps the most eloquent effort to blend moral principle with legal
argument in a formal attack on the Fugitive Slave Act (and on much of the
Prigg decision as well) was that of Salmon P. Chase in Jones v. Van Zandt, a
penalty suit brought against an Ohio farmer for aiding a group of slaves who
had escaped from Kentucky. Both in the federal circuit court where he first
argued the case and before the United States Supreme Court in 1847, Chase
appealed to the law of nature as the appropriate basis for interpreting the con-
stitutional relation of the federal government to slavery. As an institution
universally acknowledged to be contrary to natural law, slavery had no exis-
tence, he declared, beyond the jurisdiction that gave it legal sanction. The
government of the United States therefore had “nothing whatever to do,
directly, with slavery” because no part of the Constitution recognized a right
of property in human beings. Even the clause dealing with fugitives from ser-
vice spoke only of “persons,” and it made no rule concerning black persons
held to labor that did not apply equally to white persons held to labor. Conse-
quently, all immunities secured by the Constitution to persons in general
belonged as a matter of right to persons who had escaped from service.64

Chase then went on to argue that the act of 1793 was unconstitutional,
not only because Congress had lacked the authority to pass it, but also
because it violated the protection against unreasonable searches and seizures
in the Fourth Amendment, the due process clause of the Fifth Amendment,
and the right of trial by jury guaranteed in the Seventh Amendment. These
and other provisions of the Bill of Rights, he declared, “were mainly designed
to establish as written law, certain great principles of natural right and jus-
tice.” They did not create restrictions on legislative power but rather affirmed
restrictions that were imposed by “the very nature of society and of govern-
ment.” No legislature, Chase intoned, could turn wrong into right or darkness
into light or human beings into things. And, he added with what can only be
called forlorn hope, “No court is bound to enforce unjust law.”65

With or without such moral pleading, the antislavery attack on the con-
stitutionality of the fugitive slave law made a good deal of sense as exposition
of the pristine Constitution written in 1787 and amended in 1791. After six
decades of proslavery gloss, however, it was difficult for any tribunal to take
Chase’s argument seriously. Speaking for a united Supreme Court, Justice
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Levi Woodbury (like Story, a New Englander) brushed aside the defense case
in a few sentences. Referring to fugitives simply as “property” and to the
fugitive slave clause as one of the “sacred compromises” of the Constitution,
he declared that the validity of the act of 1793 “must be considered as among
the settled adjudications of this court.”66 Thus the slaveholding interest had
again won the legal battle at the highest judicial level, knowing full well that
in the world of day-to-day reality it was another empty victory.

Repeated confirmation of their constitutional right to reclaim fugitive
slaves anywhere in the Union made it all the more frustrating for southern-
ers to be continually prevented from doing so on northern ground.
Runaways, they complained, were often induced to flee by abolitionist influ-
ence and illegally aided in their escapes by a network of conspirators, black
and white (the “underground railroad” of history and legend).67 Then, when
a slave owner entered a free state to recover his property in accordance with
federal law, he was likely to be impeded by unfriendly state legislation, unco-
operative or feckless local officials, and a hostile, sometimes violent populace.
If he exercised the right of recaption, he ran the risk of arrest for kidnapping
or breach of the peace. If he sought damages for the loss of a slave, the litiga-
tion was frequently protracted, the jury was seldom sympathetic, and
collection could be difficult even if he won.68

Southerners, who, like abolitionists, used a great deal of anecdotal evi-
dence to enrich their argument, apparently found it as infuriating to have a
fugitive set free by legal artifice as to have one rescued by physical force. They
fiercely resented the antislavery strategy of enmeshing claimants in court-
room technicalities and generally making recovery so vexatious and costly as
to discourage other slaveholders from pursuing their runaways into free ter-
ritory. In one instance, a fugitive discovered aboard a ship was released by a
New York judge because the captain holding him did not qualify as an
“agent” of the owner. Then, after being reapprehended and brought before a
court of sessions in strict accordance with a state law, he was again released on
the ground that the said law was unconstitutional because it conflicted with
the federal exclusivity doctrine set forth by Justice Story in his Prigg deci-
sion.69 As another prime example of northern legal chicanery, the story was
told of a fugitive set free in New York City because his owner could not fur-
nish satisfactory proof that Maryland was a slave state.70

But of course the most spectacular confrontations were the riotous ones.
Early in 1847, at about the time that the Supreme Court was deciding the 
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Van Zandt case, a group of Kentuckians arrived in Marshall, Michigan, and
located the six slaves they were pursuing. Enlisting the aid of a deputy sher-
iff, they tried to take the fugitives before a magistrate but were prevented
from doing so by an angry crowd of several hundred people. They eventually
gave up and left town under threats of violence, but not before being charged
with trespass and paying a fine of $100. The incident prompted the Kentucky
legislature to pass a resolution calling on Congress for new fugitive slave leg-
islation that would inflict on violators “the severest penalty . . . that the
Constitution of the United States will tolerate.”71

Such requests had come periodically from the border states without
achieving any effect, but in the spring of 1848, as Pennsylvania’s new per-
sonal liberty law set a tone of increased northern militancy and as the
sectional struggle over slavery in the Far West approached its dangerous cli-
max, the Senate judiciary committee responded with a bill cut to southern
demands. Presented by the committee chairman, Senator Andrew P. Butler of
South Carolina, the bill was aimed primarily at lengthening the list of federal
officials from whom certificates of removal could be obtained. Most notably,
postmasters and collectors of customs were to be included. The Senate took no
action on the measure during that session, but James M. Mason of Virginia
reintroduced it in early January of 1850. It was committed and quickly
reported with some changes, then debated for several days toward the end of
the month.72 Mason, acting under instructions from the Virginia legislature,
was now assuming the leadership of a determined southern effort to obtain
more effective fugitive slave legislation.73

Not really satisfied with the committee’s bill, Mason offered an amend-
ment constituting virtually a whole new measure, which, at his request, was
ordered printed and laid on the table to await later action. Its most conspicuous
feature was a provision for the appointment of an army of “commissioners,”
each with the authority to hire subordinate officials, issue warrants, hear
fugitive cases, and grant certificates of removal.74 Thus Mason and Butler as
representatives of southern leadership had plainly opted for the creation of an
elaborate bureaucracy to facilitate the recovery of fugitive slaves. They did so
reluctantly, of course, knowing that any such extension of federal power would
be not only a violation of southern principles but perhaps also, in the long run,
a threat to southern security. Their strategy amounted to an acknowledgment
that Story’s dictum undermining state responsibility for the return of fugi-
tives, though unacceptable to them as a reading of law, was all too accurate as
a reading of circumstances.
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Meanwhile, on January 29, Henry Clay presented the set of resolutions
with which he launched his effort to resolve the sectional crisis now threat-
ening the life of the nation. Elaborating on his seventh resolution, which
called for a more effectual fugitive slave law, he declared in a speech delivered
a week later that he was willing to vote for “the most stringent measures”
and impose “the heaviest sanctions” to secure the slaveholder’s right to
recover his property.75 Thus the Great Compromiser sought no compromise
on this issue—no balancing of sectional claims, no concession to northern
sensibilities. Instead, a severely proslavery law was to serve as one of the
counterweights to legislation desired by the North. This linkage with other
sectional problems in a general scheme of compromise had an effect on the
fugitive slave controversy that can scarcely be overstated; for the bill passed
in 1850 would surely have failed if it had been considered as an independent
measure at any other time.

No less crucial was the fact that the compromise was conceived and
designed in the Senate, where the members who could reasonably be called
antislavery were outnumbered at least two to one and consequently had little
influence on the legislation being drafted. An early move by Seward, for
example, to guarantee jury trial in disputed fugitive cases was plainly a hope-
less gesture not worth the Senate’s time. It succeeded only in provoking one
southerner to an outburst of contumely.76 For abolitionists gloomily watch-
ing the trend of events in Congress, the heaviest blow fell when Daniel
Webster in his famous Seventh of March speech took the southern side on
the fugitive slave issue and announced that he would support the Butler-
Mason bill as part of a general settlement.77

The ensuing excoriation of Webster in abolitionist circles merged with a
broader antislavery protest against the whole compromise movement—a
protest in which the harshest language was used to characterize the proposed
fugitive slave law. The outcry apparently had some effect on Clay and the spe-
cial Committee of Thirteen that he headed, since the set of compromise
measures reported by him on May 8 included a placatory addition to the
Butler-Mason bill. It provided assurance (through the requirement of a bond
from the claimant) that a person seized as a fugitive who insisted that he was
free would have an opportunity to prove his case before a jury in the state to
which he was being returned.78 This was at best a minor concession to anti-
slavery opinion, being essentially an extension of the southern argument
that summary process was appropriate in the rendition of a fugitive slave
because it did not constitute a final disposition of the fugitive’s status. The
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proposal satisfied few northern critics and at the same time displeased most
southerners, who wanted no mention of jury trial in federal legislation on the
subject of slavery.

Webster, shaken by the ferocity of abolitionist attacks upon him, likewise
beat a retreat from his earlier position. On June 3, he presented a bill provid-
ing that if a person seized as a fugitive denied under oath that he owed service
to the claimant, the issue must be tried before a local jury. This remarkable
change of heart evoked no recorded senatorial comment.79 Seven weeks later,
after Zachary Taylor’s death and the elevation of Millard Fillmore to the pres-
idency, Webster resigned his seat in order to become secretary of state. He
thus played no further part in the achievement of compromise.

The Senate all this while continued to leave the fugitive slave question in
abeyance while working away on other aspects of the sectional crisis. By mid-
August, having passed legislation dealing with California, New Mexico, Utah,
and Texas, members were ready to resume the consideration of the Butler-
Mason bill that they had begun and suspended in January. On Monday,
August 19, Mason started things off by offering, as an amendment, a substi-
tute bill that included the main features of the old one, together with a
provision, originally suggested by Clay, for indemnification of owners whose
recaptured slaves were forcibly rescued from custody. This new bill also
incorporated one rather inconsequential recommendation of the Committee
of Thirteen, but conspicuously absent was that body’s compromise proposal
regarding jury trial.80 Debate extending over five days centered less on the
text of Mason’s substitute than on a series of proposed revisions and alterna-
tive measures. The discussion and voting revealed the weakness of the
antislavery opposition, which had only one militant voice in Salmon P. Chase
and consisted otherwise of about a dozen northern senators, principally
Whigs.81 At the same time, certain parts of the debate exposed some cracks in
southern unity on the subject of federal protection of slavery.

The Senate rejected an effort to revive Webster’s bill providing for a jury
trial in the state where a fugitive was captured if he should deny under oath
that he owed service to the claimant. The vote of 27 to 11 constituted an
emphatic validation of the southern argument that such a provision would
make the rest of the bill useless and amount to an abdication of federal
responsibility for the return of fugitive slaves.82 But perhaps the most
remarkable feature of the debate at this point was the flat denial by two
southern senators that kidnapping of free blacks into slavery had ever been
practiced. Claiming to have investigated the matter all the way back to the
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1790s, Butler declared: “Not a single case has occurred where a person has
pursued and taken a fugitive . . . who was not his property, or the property of
one for whom he was acting as an agent.” Jefferson Davis issued a similar
denial.83

Other attempts at affording some legal protection to persons seized as
fugitives were likewise brushed aside. Among them, an amendment proposed
by Webster’s successor, Robert C. Winthrop, which would have reduced the
one-sidedness of the certification process and rendered it subject in some
measure to state court review, attracted only eleven favorable votes.84 Later in
the week, a substitute bill offered by Henry Clay’s Kentucky colleague,
Joseph R. Underwood, which included the Committee of Thirteen’s proposal
to guarantee jury trial in the slave state of origin, was defeated, 22 to 14, with
southerners almost solidly opposed.85 Mason spoke vehemently against both
proposals and carried his point that the certificate issued by a commissioner
must be conclusive in all respects and unencumbered by any conditions. With
that legal force, it would constitute a sufficient return to a writ of habeas cor-
pus or any other court process resorted to in behalf of a fugitive.

For southerners, the one divisive feature of Mason’s bill proved to be the
indemnity clause, especially so after Thomas G. Pratt of Maryland offered an
amendment expanding its coverage to include any slave not delivered up in
response to a commissioner’s warrant. The division in some degree reflected
the difference between the border states, where slave escapes added up to sig-
nificant financial losses, and the lower South, where the problem, though
emotionally charged, was more or less academic. But in addition, reimburse-
ment for fugitive slaves out of the national treasury could not easily be
accommodated to southern constitutional theory or to southern concern
about the impingement of federal power on the slaveholding system. It was,
exclaimed a Tennessee senator, a “monstrous” proposition—one that had no
basis in the Constitution, would result in many abuses, and might even
become a vehicle of compensated manumission. After some heated argument,
the Pratt amendment went down to defeat, 27 to 10, with the slave-state vote
evenly divided. Then, on the motion of Jefferson Davis, Mason’s more limited
provision for indemnification was eliminated.86 That change left a bill that
every southern member could support. The last roll-call vote took place on
Friday, August 23. Only fifteen of the thirty northern senators were present,
and three of them joined twenty-four southerners in ordering engrossment
for a third reading. On the following Monday, the bill was passed by a voice
vote and sent on to the other chamber.87
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As it happened, this Thirty-first House of Representatives had fewer
experienced members and somewhat less antislavery energy than its recent
predecessors. Furthermore, after nine months of fierce legislative debate and
public discussion in an atmosphere of national crisis, the pressure for enact-
ment of the compromise fashioned in the Senate was tremendous. When the
Mason bill came up for consideration on September 12, a Pennsylvania
Democrat named James Thompson took the lead in railroading it through the
various stages of passage in a single afternoon. No debate was allowed before
the final vote of 109 to 76. Thirty-one northerners joined 78 southerners to
form the majority, while another 27 northerners (chiefly Whigs) failed to
vote.88 The measure passed Congress because southerners in both houses
supported it unanimously, while only 54 percent of the total northern mem-
bership voted against it.89 Thus the South had once again profited from its
greater unity on the subject of slavery, but that customary advantage was
decisively reinforced in this instance by a widespread northern recognition of
fugitive slave legislation as an indispensable element in any formula for sec-
tional peace.
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The bill signed by President Millard Fillmore on September
18, 1850, was designated an amendment supplementary to the act of 1793.
Essentially, it expanded federal power over the interstate rendition of fugi-
tive slaves at the expense of state power to intervene in the process. The
central figure in the new system was to be the commissioner, an officer
appointed by a United States circuit judge and having “concurrent juris-
diction” with federal judges in the administration of the statute.1 A
commissioner could in turn appoint “one or more suitable persons” to
execute his warrants, and he or any such subordinate had the authority to
summon the aid of bystanders as a posse comitatus. In addition, federal
marshals and their deputies were drawn explicitly into the work of
enforcement and made financially liable for nonexecution of warrants and
the escape of fugitives from their custody.

A pursuing slave owner or his agent could himself seize an alleged
fugitive or else obtain a warrant for his arrest by a federal officer. In either
case, the captive was to be brought before a commissioner or federal judge,
who would conduct a summary hearing and, if the claimant’s ex parte evi-
dence proved satisfactory, issue a certificate of removal. Testimony from the
prisoner was expressly barred, and the certificate was declared to be “con-
clusive,” making its holder immune to “molestation” by court processes of
any kind. Thus anyone taken into custody as a fugitive slave was cut off
from the traditional legal resorts of an accused person.2 As for extralegal ac-
tion in his behalf, the new law made it more hazardous by increasing fi-
nancial penalties and adding the threat of imprisonment.3 Furthermore, if

8
The Fugitive Slave Problem, 
1850 to 1864



there was reason to fear an effort at forcible rescue, the claimant could have
the fugitive delivered to him in his own state at government expense—the
task to be performed by the marshal or other arresting officer and as many
specially hired subordinates as the situation seemed to require.4

Here, then, was the ultimate legislative elaboration of the vague fifty-
two-word sentence that in August 1787 had been added almost as an
afterthought to the Constitution of the United States. Framed by southerners
for enforcement among northerners, the law of 1850 never could have been
passed except as part of a grand design of compromise at a time of national
crisis.5 It was utterly one-sided, lending categorical federal protection to slav-
ery while making no concession to the humanity of African Americans or to
the humanitarian sensibilities of many white Americans. Some of its lan-
guage and substance seemed gratuitously provocative, as though antislavery
noses were being rubbed in the legitimacy of the peculiar institution. Notable
in this respect were the reference to free-state legal process as “molestation”
and the clause making private citizens liable to impressment as slave catchers.
No less offensive was the provision setting a commissioner’s fee at ten dollars
if he issued a certificate of removal and only five dollars if he refused to do so.
The explanation that it required more paper work to remand an alleged fugi-
tive than to release him did not silence antislavery charges that the
differential amounted to petty bribery.

The unrelieved abrasiveness of the Fugitive Slave Act raises a question
about the motives of its framers. If they really wanted the law to work, why
not try to make it a little easier for northerners to live with? The fact is that
James M. Mason himself had little faith in its success and said so when he as-
sumed the role of principal author. “I fear,” he declared, “that the disease is
seated too deeply to be reached by ordinary legislation. . . . I fear it will be
found that even this law will be of little worth in securing the rights of those
for whose benefit it is intended.” Andrew Butler and Jefferson Davis, both of
whom contributed to the shaping of the measure, expressed the same pes-
simism.6 Yet for these men, southern militants who were uncertain whether
the future of the South lay inside or outside the Union, the legislation had
symbolic and strategic value transcending its doubtful utility. Passage of the
act lent weight to the southern definition of what the federal government owed
to slavery, while at the same time setting up an acid test of northern fidelity to
the Constitution. Enforcement, if effective, would be a significant victory over
the abolitionist enemy; if ineffective, as the three men expected, it would
arouse southern indignation and hasten the achievement of southern unity.
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Despite secessionist movements in several states, acceptance of the Com-
promise of 1850 eventually prevailed throughout the South, but it was
accompanied by many grim warnings that the North must abide by the terms
of the settlement. Everyone knew where the greatest danger now lay. “The
continued existence of the United States as one nation,” declared the South-
ern Literary Messenger,” depends upon the full and faithful execution of the
Fugitive Slave Bill.” The same belief was expressed in that famous credo of
conditional Unionism, the “Georgia platform,” which also threatened seces-
sion if the law should be repealed or “materially” modified by Congress.7

These caveats were taken seriously in the North, where Daniel Webster prob-
ably spoke for a majority of the population when he insisted over and over
that the legislation had been “essential to the peace of the country” and must
be enforced.8 Yet the fury of abolitionist protest made it all too plain that the
Fugitive Slave Act would be resisted in such ways as to put the peace of the
country at further risk. Ralph Waldo Emerson set the tone for thousands
when he declared: “As long as men have bowels, they will disobey.”9

To nobody’s surprise, one of the first confrontations took place in Boston,
where a newly organized vigilance committee shielded fugitives William and
Ellen Craft from arrest and frightened their pursuers out of town. An even
earlier display of resistance in Pennsylvania had raised the question of
whether federal troops should be used to enforce the law. President Fillmore,
in consultation with his cabinet, resolved to do so when necessary and issued
directions to that effect. “God knows that I detest slavery,” he declared, “but
it is an existing evil for which we are not responsible, and we must endure it
and give it such protection as is guaranteed by the Constitution, till we can
get rid of it without destroying the last hope of free government in the
world.”10

Several months passed before federal authority was put to a significant
test. Then, in mid-February 1851, a coffee-house waiter in Boston was
arrested as a fugitive on a warrant issued by the local United States commis-
sioner, George T. Curtis. Before the case had been disposed of, a crowd of
blacks broke into the courtroom and carried off Shadrach, the prisoner, who
was soon put on his way to safety in Canada.11 This first forcible slave rescue
of the 1850s provoked angry outcries throughout the South and caused a
flurry of activity in Washington. At the instance of Henry Clay, the Senate
passed a resolution asking the president for information about the affair. Fill-
more responded immediately with a message in which he requested
clarifying legislation that would make it easier for him to use army, navy, and
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militia forces in the execution of federal law. With the collaboration of his
Secretary of State Daniel Webster, he issued a proclamation calling on citizens
to “rally to the support of the laws of their country” and ordering prosecution
of all persons who had contributed to Shadrach’s escape.12 Webster, who
equated such resistance with treason, supervised the preparations for trial of
the eight men eventually indicted.13 Never before had a president and his
administration become so directly and wholeheartedly involved in the work
of recovering fugitive slaves.

Another test of strength came soon enough in Boston. Thomas Sims,
who had escaped from Georgia by stowing away on a ship, was arrested in
early April and brought before Commissioner Curtis for a hearing that con-
tinued off and on through the following week. This time, the hand of
authority held firm against an astonishing series of efforts on the prisoner’s
behalf. Twice, the state supreme court refused to grant a writ of habeas corpus,
as the venerable chief justice, Lemuel Shaw, turned aside arguments against
the constitutionality of the 1850 law. Similar applications to a federal district
court judge and to a justice of the United States Supreme Court were likewise
unsuccessful. A petition to the state legislature also failed. So did a plan to
have Sims charged with a crime and sent to prison in Massachusetts. Mean-
while, despite abolitionist mass meetings and a good deal of violent oratory,
all rescue schemes came to nothing because Sims was too well guarded by the
marshal’s staff, Boston police, and armed volunteers. On Friday, April 11,
Curtis at last awarded a certificate of removal to the claimant. Early the next
morning, a force of some three hundred men in military array escorted the
young slave to the ship that would carry him under heavy guard back to
Georgia. The total cost of restoring him to his owner was credibly estimated
at $20,000.14

The rendition of Sims enraged abolitionists and convinced many south-
erners that public officials in the North were making a serious effort to
enforce the Fugitive Slave Law. But other dramatic episodes that same year
changed the picture again. In September, at Christiana, Pennsylvania, a party
of men from Maryland, together with a deputy federal marshal, tried to take
two fugitives into custody and set off a violent encounter in which the slave
owner himself was killed and his son grievously wounded. Several weeks
later, a well-organized mob invaded the police station in Syracuse, New York,
and forcibly liberated a fugitive known as Jerry, who was then hurried off to
Canada.15 What disturbed southerners and northern conservatives all the
more was the fact that punishment of resisters and rescuers proved to be
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almost impossible. Of the seventy-five persons indicted for their roles in the
Boston (Shadrach), Christiana, and Syracuse affairs, only one was con-
victed.16 Those three events had revealed not only the intensity of opposition
to the new law, but also the federal government’s limited capacity for enforce-
ment, given its lack of prison facilities, the often mediocre quality of its local
officers, and the loose structure of its criminal prosecution system.

Nevertheless, Fillmore in his annual message of December 2, 1851,
offered assurance that the number of active resistants was comparatively
small and “believed to be daily diminishing.” He congratulated Congress and
the country on the “general acquiescence” in the compromise measures and
the “spirit of conciliation” that they had produced. This rosy outlook was not
entirely illusory. Public excitement declined over the next two years, during
which time there was only one slave rescue. At their national conventions in
June 1852, the Whig and Democratic parties both endorsed the Fugitive Slave
Act and deprecated any attempt to renew the sectional controversy. Accord-
ingly, when Senator Charles Sumner introduced a motion for its repeal a few
weeks later, he received support from only three of his colleagues.17

The law, in fact, was working—after a fashion. From the date of its pas-
sage to the end of 1853, about seventy fugitives were returned to their
owners by federal tribunals, whereas only about one-fifth of that number
were released or rescued from custody.18 This record amounted, of course, to
little more than a token achievement, but it seems to have taken some of the
edge off southern discontent while antagonizing only a minority in the free
states. At the same time, the fiery rhetoric and occasional violence of the
opposition, together with the prominence of blacks in every rescue incident,
undoubtedly drove some northerners toward a conservative, law-and-order
point of view. Plainly, the fugitive-slave issue, however inflammatory it
might be in an episodic way, was not enough by itself to bring on a national
crisis. Dedicated abolitionists could nevertheless take comfort in the expecta-
tion that something more would soon turn up. The Massachusetts
Anti-Slavery Society, in its annual report for 1853, declared: “The lull which
now broods over the land cannot prevail long. Under the surface which looks
so stagnant and moveless, mighty passions lurk.”19

Franklin Pierce took the oath of office on March 4, 1853, by which time
Uncle Tom’s Cabin, the most famous of all responses to the Fugitive Slave
Act, had already sold hundreds of thousands of copies. The new president
concluded his inaugural address that day with high praise for the Compro-
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mise of 1850, and, in an obvious reference to its most controversial feature,
declared that the legislation was “strictly constitutional and to be unhesitat-
ingly carried into effect.” Pierce and his attorney general, Caleb Cushing, two
New Englanders who shared a hatred of abolitionism, were determined to
bolster federal enforcement. Cushing did so repeatedly in his official opinions
and rulings. To help protect federal marshals from legal harassment, he
approved government payment of their attorneys’ fees whenever they were
sued or prosecuted for actions related to execution of the Fugitive Slave Law.
He defined in exceedingly broad terms a marshal’s authority to call members
of any police force or military organization into a posse comitatus. He spelled
out the incapacity of any state court to discharge a fugitive on a writ of habeas
corpus. And he recognized the right of a slave owner to recover a fugitive, not
only within states and federal territories, but also within the unorganized ter-
ritory of the United States.20

That unorganized territory, most of which had been closed to slavery by
the Missouri Compromise, was just then becoming the focus of a major polit-
ical controversy. Earlier efforts to provide territorial government for the
region having been frustrated by southern opposition, the Kansas-Nebraska
bill that made its way through Congress between January and May 1854 car-
ried a concession to the South in the form of an explicit repeal of the federal
ban on slavery in the area north of 36˚ 30'. The resulting explosion of north-
ern anger, which transformed the national party system and renewed the
sectional conflict in all its bitterness, had a telling effect on the fugitive-slave
struggle. Antislavery militancy gained new adherents, many of them sup-
porters of the recent compromise who now felt betrayed and wanted to strike
back at the South in some way. Enactment of the Kansas-Nebraska bill, said
one conservative Whig, would mean “the complete nullification of the Fugi-
tive Slave Law.”21

On March 10, 1854, one week after the bill passed the Senate, a fugitive
named Joshua Glover was overpowered and taken into federal custody near
Racine, Wisconsin. Legal ramifications of the capture would extend into the
next decade, but the first result was a huge mass meeting that expressed its
outrage in a series of resolutions, one of which read: “Inasmuch as the Senate
of the United States has repealed all compromises heretofore adopted by the
Congress of the United States, we, as citizens of Wisconsin, are justified in
declaring and do hereby declare the slave-catching law of 1850 disgraceful
and also repealed.” The next day, a mob battered down the door of the Mil-
waukee jail where Glover was being held and set him free. In addition, the
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claimant and the deputies who seized Glover were arrested by the county
sheriff on charges of kidnapping and assault and battery, the warrant having
been issued by the mayor of Racine. The federal district judge intervened to
order their release. But efforts to punish two ringleaders of the rescue were
frustrated, their convictions in federal court being virtually set aside by the
state supreme court, which in an earlier proceeding had already declared the
Fugitive Slave Act to be unconstitutional. This bold judicial pronouncement
echoed popular sentiment already expressed in the resolutions of a two-day
state convention that revived the doctrine of state interposition as a shield
against undue expansion of federal power. Thus, once again in American his-
tory, the local unpopularity of an act of Congress had raised the specter of
nullification.22

Another sensational confrontation occurred in late May, coinciding with
final passage of the Kansas-Nebraska bill. Several Boston policemen, acting as
deputies of the federal marshal and carrying a commissioner’s warrant,
arrested Anthony Burns, who had recently fled from Richmond, Virginia.
Ensuing events followed a familiar pattern. There were legal maneuvers on
Burns’s behalf, and the claimant was harassed with a countersuit for damages.
Antislavery forces called a public meeting at Faneuil Hall, where Wendell
Phillips, Theodore Parker, and other impassioned orators linked events in
Boston with those in Washington. “Nebraska I call knocking a man down,”
Phillips exclaimed, “and this is spitting in his face after he is down.” Before
the night was over a bungled attempt to storm the courthouse and liberate
Burns had resulted in the fatal shooting of one of the guards. With the
emphatic approval of President Pierce, the Marshal then summoned the aid of
nearby marines and army troops, including a company of artillery. On June 2,
after Commissioner Edward G. Loring had issued a certificate of removal,
Burns, like Thomas Sims before him, was marched to the city wharf amidst a
military presence that restrained but did not silence the crowd of angry
onlookers.23

This second display of federal power in Boston was more formidable and
costly than the first. Yet enforcement triumphed only in part. Efforts to pros-
ecute the courthouse rioters got nowhere, and the murder of the guard went
unpunished. In addition, federal officials involved in the case were made to
feel the heat of public outrage. When Asa Butman, the man who arrested
Burns, ventured into Worcester seeking another fugitive slave, a mob abused
him with insults, threats, expectorations of tobacco juice, and blows to the
head, until he was escorted safely out of town.24 As for Loring, the central fig-
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ure in the rendition proceedings, abolitionist pressure cost him his law lec-
tureship at Harvard and eventually brought about his removal from the
office of probate judge for Suffolk County.25 Recovery of fugitives in such a
hostile environment was proving too expensive for everyone concerned, and
slaveholders soon gave up trying. After Burns, no person was remanded to
slavery from Massachusetts or any other part of New England.

Elsewhere, the pattern of dutiful enforcement with intervals of violent
resistance continued throughout the decade. Early in 1856, for example, seven
fugitives taken into custody near Cincinnati were restored to their Kentucky
owners at federal expense, but not before a deputy had been wounded by
gunfire and one of the captives, Margaret Garner, had begun cutting the
throats of her children rather than see them returned to slavery. From the
Garner episode until the end of 1860, forty-four persons in Ohio were deliv-
ered to claimants and five persons forcibly liberated, one of them in the
memorable Oberlin-Wellington rescue of September 1858.26 But more
important than the rescues and other physical acts of defiance was the grow-
ing resistance of state and local governments to execution of the Fugitive
Slave Law.

The Massachusetts legislature, as one might expect, responded emphati-
cally to the Burns rendition and the repeal of the Missouri Compromise. In
1855, it approved an elaborate “Act to protect the Rights and Liberties of the
People” that in several ways encroached on federal authority. Vetoed as
unconstitutional by a governor not unsympathetic to its purpose, the mea-
sure was promptly enacted with an overriding vote. Between 1854 and 1858,
the six New England states, as well as Michigan and Wisconsin, enacted per-
sonal liberty laws of one kind or another.27 Ostensibly aimed at protecting
only free blacks, the laws were in fact usually designed to obstruct rendition
of any person claimed as a fugitive slave. Such was most plainly the case with
provisions guaranteeing access to the writ of habeas corpus and jury trial.
This personal liberty legislation of the 1850s flouted federal authority, infuri-
ated southerners, and contributed heavily to the progress of sectional
alienation. Confined as it was, however, to states where geography and popu-
lar feeling made slave hunting a poor risk anyhow, it probably did not have a
significant effect on recovery of fugitive slaves.

State and federal authority came into conflict most abrasively in certain
episodes of enforcement like the Margaret Garner case. There, a state probate
judge fined the United States marshal and ordered him to jail for contempt of
court because he had not responded to a writ of habeas corpus issued on
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behalf of the fugitives. The marshal was then freed with a writ of habeas cor-
pus by the area’s federal district judge, who in doing so rejected the state
judge’s argument that the Fugitive Slave Act was unconstitutional.28 Another
jurisdictional clash took place in 1857 at Mechanicsburg, Ohio, after the
arrest of a fugitive had been prevented by a crowd of armed men. The affair
produced the spectacle of a sheriff struck down in a fight with deputy mar-
shals; the marshals jailed on charges of assault and battery but freed by the
federal district judge; and then an assortment of state officials facing trial in
federal court for obstructing a federal officer in the performance of his duty.
Governor Salmon P. Chase stepped in to arrange a compromise that involved
reimbursement of the claimant by popular subscription and discontinuance of
the prosecutions.29

The Oberlin-Wellington rescue of the following year likewise resulted in
cross-indictments, namely of thirty-seven persons by a federal grand jury on
charges of violating the Fugitive Slave Act and of a deputy marshal and three
other persons by a county grand jury on charges of kidnapping. This standoff
ended in a compromise whereby all prosecutions were abandoned, but not
before two of the rescuers had been convicted and another kind of state-fed-
eral confrontation had been narrowly avoided. Writs of habeas corpus
brought the two men before the Ohio supreme court, which heard the state’s
attorney general argue that they should be discharged because the law
allegedly violated was unconstitutional. By a bare majority of 3 to 2, the
court rejected that heady argument and remanded the prisoners.30

The supreme court of Wisconsin, on the other hand, continued to chal-
lenge the Fugitive Slave Act. Its repeated interference with federal authority
in the aftermath of the Glover rescue brought it eventually into direct con-
frontation with the United States Supreme Court. The latter took no action
until 1859, when, in Ableman v. Booth, it unanimously upheld southern
rights with respect to fugitive slaves and issued a ringing affirmation of
national judicial supremacy. That was not the end of the story, however, for
the state supreme court refused to take notice of the accompanying mandate,
and the Wisconsin legislature adopted resolutions declaring the decision to be
“void and of no force.” The controversy dragged on until the firing on Fort
Sumter had made it obsolete.31

Before signing the fugitive slave bill in 1850, President Fillmore consulted
his attorney general, John J. Crittenden, and received the Kentuckian’s official
assurance that it was constitutional.32 Nine years later in Ableman v. Booth,
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Chief Justice Roger B. Taney had the concurrence of all his colleagues when
he made the same pronouncement as an authoritative judicial ruling.33 But
then, no federal jurist or attorney general ever expressed a contrary opinion
about either of the fugitive slave acts. Nor did any state supreme court, except
that of Wisconsin, ever rule against their validity, whereas such state tri-
bunals upheld the legislation on a dozen or more occasions.34 The United
States Supreme Court, in three decisions on the subject over a seventeen-
year period, treated it each time as a matter already settled and not open to
reconsideration. At this highest judicial level, the whole body of argument
challenging the constitutionality of the legislation was simply disregarded.

The argument nevertheless seems strong enough in substance to have
deserved a more respectful hearing. It suffered, of course, from being associ-
ated with the excesses of abolitionism, but among its most notable expositors
were men of moderate views on slavery, such as Chief Justice Joseph C. Horn-
blower of New Jersey and Chancellor Reuben H. Walworth of New York. In
opinions written at about the same time in the mid-1830s, both jurists main-
tained that the fugitive-slave clause of the Constitution vested no
responsibility or authority in Congress. Instead, it imposed “a restriction and
a duty” upon state governments and their citizenry (Walworth). Its fulfill-
ment therefore depended “upon the enlightened patriotism and good faith of
the several States” (Hornblower). Even Daniel Webster acknowledged in
1850 that such had been his understanding of the clause until Justice Story
ruled otherwise in the Prigg case.

Later, Abram D. Smith of the Wisconsin Supreme Court rejected Story’s
reasoning and followed the Walworth-Hornblower line of exegesis when he
declared: “The Constitution expresses a simple inhibition on the one hand,
and enjoins a simple duty on the other. The inhibition on the states is, not to
discharge the fugitive by any state law or regulation; the duty enjoined upon
the state is, to deliver him up on claim, etc. An inhibition upon the states is
not a grant of power to the United States. A duty enjoined upon the states
cannot be construed into a grant of power to the United States to do the same
thing in case the states do not.”35

This was strict constructionism of the sort employed by opponents of a
national bank and federally sponsored internal improvements. It rested on
the literal truth that the fugitive-slave clause contained no express grant of
power to Congress and, indeed, made no reference to federal enforcement of
any kind. Moreover, contextual evidence strongly reinforces the impression
that the framers of the Constitution had no congressional implementation in
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mind. The clause appears not in Article I with the enumerated powers of
Congress, but rather in Article IV, which is about states and statehood, and
more specifically in the second section of that article, which is about interstate
comity, consisting as it does of the privileges-and-immunities clause, the
flight-from-justice clause, and the fugitive slave clause. Of the three other
sections in the article, two expressly confer power on Congress, and the other
vests power in the “United States”—presumably meaning all three branches
of the federal government. In contrast, Section 2 contains no grant of power
in any of its three subsections. All this suggests that in Article IV, at least,
when the framers intended to confer power, they did so explicitly. Congress
itself seems to have come to that conclusion with respect to the other two
subsections of Section 2, for neither of them was implemented with federal
enforcement legislation.36 Thus Article IV as context lends no credence and
much doubt to the view of the fugitive slave clause as an empowerment of
Congress.

Yet all such evidence and argument counted for little in American courts.
There, whenever the question of constitutionality arose, the principles of
broad construction, reinforced by the weight of precedent, nearly always pre-
vailed. As Justice Story phrased it in the Prigg case: “No one has ever
supposed that Congress could . . . enact laws beyond the powers delegated to
it by the Constitution. But it has on various occasions exercised powers which
were necessary and proper as means to carry into effect rights expressly given
and duties expressly enjoined thereby. The end being required, it has been
deemed a just and necessary implication that the means to accomplish it are
given also.”37 It was a strange circumstance that this doctrine of implied
power should have been employed in the interest of the region traditionally
associated with strict construction of the Constitution. The fugitive slave
issue had produced mirror images in which slaveholding southerners invoked
national authority, while antislavery northerners pressed the doctrine of
state’s rights to the verge of nullification.38

But even if it were accepted that the fugitive slave clause by implication
vested power in Congress, there would remain the question of whether the
resulting legislation did not violate rights guaranteed elsewhere in the Con-
stitution. The argument to that effect, presented so forcefully by Chase in the
Van Zandt case, gained additional strength from the severity of the enact-
ment of 1850. Its prime illustration might well have been the case of Adam
Gibson, one of the first persons returned to slavery under the new law. Seized
and brought before a United States commissioner in Philadelphia, he was
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identified, remanded, and hurried off to Maryland, where, however, his sup-
posed owner honestly acknowledged that he was not the man sought.39

The United States Supreme Court persistently ignored the violation-of-
rights issue and the threat posed to the free black population. Individually,
however, most of its northern members paid some attention to the subject on
circuit, and so did a number of district judges as well. The diverse back-
grounds and circumstances of this corps of federal jurists did not prevent
them from closing ranks against the complaint that the fugitive slave legisla-
tion of 1793 and 1850 inflicted deprivation of liberty without jury trial or
without any of the other protections implied in the phrase “due process of
law.” Their response in all its verbal variations followed essentially the dual
strategy of citing the substantial body of precedent while defining the rendi-
tion process in such narrow terms as to shield it from every constitutional
objection.

In late antebellum years, the weight of precedent was all the more com-
pelling because any judicial resistance to it was sure to aggravate the
increasingly dangerous sectional conflict. Even Justice McLean, whose anti-
slavery credentials were strong enough to make him the runner-up for the
Republican presidential nomination in 1856, showed no inclination to disturb
the judicial consensus rejecting all arguments based on the Bill of Rights. The
fact that the constitutionality of the act of 1793 had never been denied by any
federal or high state court on account of its lack of provision for jury trial
seemed to him “no unsatisfactory evidence” of the correct construction for
both fugitive slave laws. To be sure, he still had some qualms. “If the decision
on such an inquiry as this should finally fix the seal of slavery on the fugi-
tive,” he acknowledged, “I should hesitate long, notwithstanding the weight
of precedent, without the aid of a jury, to pronounce his fate.” Then he added:
“But the inquiry is preliminary, and not final.”40

In those last words, as he shifted his attention from precedent to sub-
stance, McLean was relying on what had long been the core of rebuttal to the
violation-of-rights argument: the rendition of a fugitive slave was not a judi-
cial process but rather a ministerial act analogous to the extradition of a
fugitive from justice;41 the presiding magistrate or commissioner made no
final determination of status but instead merely ascertained whether or not
the person in custody was the person claimed in accordance with the law; any
dispute about the rightfulness of that claim must be resolved in the state
from which the person had fled; there his case for freedom, if he had one,
would be decided in a trial before a judge and jury. This line of reasoning,
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which dated back at least to 1819, became common parlance not only in judi-
cial decisions but in editorials and speeches defending the constitutionality of
fugitive-slave legislation. It was especially useful to northern conservatives
under abolitionist attack for their support of the act of 1850.42

Antislavery leaders viewed the whole formulation as a tissue of fallacies
and deceit. Horace Mann compared it to the impious blandishments of Satan
in the Garden of Eden.43 As he pointed out, the analogy between extradition
and rendition had little basis in reality. An alleged fugitive from justice was
delivered into public custody, having been charged with a crime for which he
could be punished only if tried and convicted by due process of law. In con-
trast, an alleged fugitive from service was delivered as property into the
private possession of a claimant. Subject immediately to punishment without
trial, he had no assurance and little hope of a day in court. Regarded as a con-
taminating influence, he was likely instead to be whipped for the edification
of other slaves and sold off to a distant buyer. Clearly, there was nothing “pre-
liminary” about the process that relegated him to slavery. “The decision of
the commissioner is final,” Mann declared, disputing assertions to the con-
trary by Commissioner Curtis in the Sims case. “He might as well doom a
man to be hurled from the Tarpeian rock and say that the act is not final
because he only commits the victim to the laws of gravitation, as he has com-
mitted Sims to the laws of Georgia.”44

McLean himself, after insisting that rendition was not a final determina-
tion of status, went on to concede that the power of a master on his home
grounds might well defeat a returned fugitive’s suit for freedom. “This must
be admitted,” he said, “but the hardship and injustice supposed arise out of
the institution of slavery, over which we have no control.”45 Similarly, the
complaint that a free person might be condemned to slavery was sometimes
brushed aside with the observation that defects in a law did not make it
unconstitutional or that mistakes could occur in the enforcement of any leg-
islation.46 In this way, the threat to free blacks inherent in the fugitive slave
laws was scaled down from a systemic injustice to one of the casual hazards
that are a part of life.

The violation-of-rights argument elicited other judicial refutations as
well, some of them narrowly technical. Thus, according to McLean, the Sev-
enth Amendment’s guarantee of jury trial “in suits at common law” was not
applicable because the rendition of a fugitive slave proceeded under statutory
law.47 Somewhat more plausibly, the due process clause of the Fifth Amend-
ment was held to be irrelevant because it applied only to criminal
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prosecutions. As for the Fourth Amendment’s protection against unreason-
able searches and seizures, Justice Story silently disposed of that issue in his
Prigg decision when he interpreted the fugitive slave clause as a self-enacting,
unconditional confirmation of the right of recaption. It thereafter seemed
obvious that if a claimant had the constitutional right to seize a fugitive with-
out a warrant, Congress had the power to incorporate that right in
legislation.48 Neither Story nor any other federal judge ever came to grips,
however, with the fact that the clause antedated the amendments to the Con-
stitution and was presumably limited by each of them.

Instead, the constitutional status of the fugitive slave laws reflected judi-
cial acceptance of the historical necessity doctrine giving the fugitive slave
clause a special priority among the various parts of the Constitution. The doc-
trine was historically erroneous, but by the 1850s it had acquired a certain
prescriptive credibility that was all the more impressive in the context of
worsening sectional conflict. Justice Robert C. Grier, instructing the jury in
one of the trials following the Christiana riot, declared: “It is well known that,
without this clause, the assent of the southern states could never have been
obtained to this compact of union.” Then he went on to warn that if north-
erners prevented execution of the clause, they would have no just complaint
if southerners resorted to secession.49 With apprehension thus reinforcing
historical error in antebellum judicial reasoning, the right to recover a fugi-
tive outranked competing constitutional rights. A pursuing slaveholder took
with him the relevant slave law of his own state, including the definition of
slaves as property and the presumption of slavery attaching to all people of
color. Better than anything else, the history of the fugitive slave clause and its
implementation illustrates the evolution from the unglossed Constitution of
1787 to the functionally proslavery Constitution of 1860.

In 1855, with the Burns rendition bitterly in mind, the Massachusetts legis-
lature approved a resolution calling for repeal of the Fugitive Slave Act on the
ground that it violated, not the Fourth, Fifth, or Seventh, but the Tenth
Amendment, which reserves to the states and the people “all powers not del-
egated to the United States by the Constitution, nor prohibited by it to the
States.”50 There we have a documentary reminder that the fugitive slave con-
troversy was a conflict of jurisdictions as well as personal rights and part of a
larger struggle over the place of slavery in the structure of the republic.

For abolitionists, of course, slavery had no rightful place whatever in that
structure. The Liberty party platform of 1844 boldly affirmed an intention to
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promote overthrow of the institution. It also denounced the fugitive slave
clause as robbery of a natural right and therefore “absolutely void.” Such was
the radical temper of the American antislavery movement in its classic middle
period. The abolitionists, though highly effective as social agitators, were too
few to play much of a role in politics except as a pressure group that occa-
sionally held the balance of power in a local or state election. At its peak in the
presidential contest of 1844, the Liberty party drew only 62,300 votes or 2.3
percent of the total cast.51 Already at work, however, were forces that would
produce a political movement of narrower purpose and broader appeal, one
that opposed slavery but conceded its legitimacy in part of the nation. The
transcontinental expansion of the 1840s revived the struggle over the exten-
sion of slavery that had been dormant since the Missouri Compromise. As a
consequence, the slave-centered program of abolitionism was increasingly
overshadowed by the Free-Soil and Republican program of restrictionism,
which had more to do with white rights than with black wrongs. Abraham
Lincoln gave expression to the change in racial emphasis when, speaking of
the newly created Kansas and Nebraska territories, he declared: “We want
them for homes of free white people.”52

The emergence of an antislavery movement dedicated to free-soilism
rather than abolitionism tended to marginalize the fugitive slave issue, which
was closely associated in the public mind with abolitionist sympathies and
leadership. The Republican platforms of 1856 and 1860, like the Free-Soil
platform of 1848, made no mention of the issue.53 For a new major party
striving to unify and enlarge its conglomerate membership, the whole subject
was dangerously divisive. Lincoln warned Chase in June 1859: “The intro-
duction of a proposition for repeal of the Fugitive Slave Law into the next
Republican national convention will explode the convention and the party.”54

It is a striking fact that during the first five years of the Republican presence
in Congress, there was no bill or resolution introduced, no debate attempted,
on the subject of fugitive slaves.55 The silence prevailed, moreover, at a time
when both houses were almost continuously preoccupied with the slavery
question in other ways.

At the state level, to be sure, Republican legislators were instrumental in
the passage of some new personal liberty laws and a number of resolutions
urging repeal of the Fugitive Slave Act, but these actions appear to have been
taken largely in retaliation for proslavery gains on the territorial front. The
Dred Scott decision in 1857 lent stimulus to an even more radical campaign in
Massachusetts and New York aimed at outright repudiation of the fugitive

245 O the fugitive slave problem, 1850 to 1864



slave laws. Legislation that would have freed every slave coming into the
state received strong Republican support, though not enough in either
instance to secure enactment.56 In the North as a whole, however, Republican
alignment with abolitionists on the fugitive slave issue was by no means as
wholehearted and universal as southerners believed it to be.

The intensity of southern feeling on the subject is something of a histor-
ical puzzle. For one thing, slave escapes to the North apparently did not
increase in the decade preceding the Civil War. However, recent scholarship,
founded upon southern sources, sheds new light upon the matter. By focusing
on runaways who stayed within the South and thus never challenged the
Fugitive Slave Act, John Hope Franklin and Loren Schweninger reveal that
slavery was an institution with serious problems on the eve of the Civil War.
They estimate that in 1860 alone, 50,000 slaves took unauthorized leaves, the
overwhelming majority of them consisting of fugitives who never left their
familiar environs. By contrast, the U. S. Census reported only 803 escapes for
that year, a statistic that possibly revealed the proslavery interest’s desire to
keep hidden the extent of the South’s failure to maintain effective control in
master-slave relationships close to home. In any case, far fewer fugitives
escaped to the northern states or Canada than those runaways who never left
the South.57

The border states, to be sure, sustained the heaviest losses of slaves escap-
ing north of the Ohio River. According to the census reports, 46 percent of the
fugitives in 1850 and 43 percent in 1860 were from Delaware, Maryland,
Kentucky, and Missouri, although they contained only 12 percent and 11
percent, respectively, of the total slave population. This was an escape rate six
times that for the rest of the South.58 But therein lies another aspect of the
puzzle, for the complaints from the border states were much less menacing
than those from farther south, where the threat of secession commonly
accompanied insistence on the retention and enforcement of the Fugitive
Slave Act. One remark of Senator Jeremiah Clemens of Alabama, a Unionist
by disposition, may be taken as typical. After acknowledging that his state did
not lose “on average, one Negro in five years,” he went on to say: “Convince
me that this law cannot be executed, and you convince me that this govern-
ment is and ought to be at end.”59

Such depth of feeling about a matter ostensibly of little practical conse-
quence can be explained in some part by the southern tendency, especially
strong in the Lower South, to associate the fugitive slave issue with the prob-
lem of security. Flight, after all, was a form of resistance in a society haunted
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by the fear of servile rebellion, and northern violence on behalf of runaways
further stimulated the apprehension of incendiary forces at work. The public
excitement surrounding many escapes and rescues could scarcely fail to have
a subversive effect even in remoter slaveholding regions. News of the
Shadrach affair as it spread southward was, said Andrew P. Butler, like “a
spark over a powder magazine.”60 Concern for security increased as the
decade wore on, but, like the financial losses suffered, it was just one factor in
the boiling up of southern anger with respect to fugitive slaves. There was
also the sense of being cheated of a right accorded by the Constitution and
repeatedly confirmed by every branch of the federal government. And with it
went the sense of being personally defiled and humiliated by the constant
flow of abolitionist invective on the subject. Most offensive of all were the
northern personal liberty laws; each of them, being the work of a legislative
majority, seemed to constitute a sovereign expression of hostility to the
southern people, as well as a deliberate violation of the federal compact. There
is no little significance in the fact that the declaration of the causes of seces-
sion issued by South Carolina’s secession convention on December 24, 1860,
devoted more space to the personal liberty laws than to any other single
grievance.61

Southern complaints, it should be emphasized, were directed against
northern states and the Republican party, not against the federal govern-
ment, which continued to be the stalwart patron and agent of slaveholders in
pursuit of runaway slaves. “There has been no time since its establishment,”
said Senator Robert Toombs of Georgia in January 1860, “when it has been
truer to its obligations, more faithful to the Constitution than within the last
seven years.”62 President James Buchanan was as determined as his predeces-
sors to enforce the Fugitive Slave Act, and in his annual message of December
3, 1860, he asserted that the law had been “carried into execution in every
contested case since the commencement of the present Administration.” With
the Lower South now moving toward secession as a result of Lincoln’s elec-
tion, the frantic Buchanan urged that northern states promptly repeal their
“unconstitutional and obnoxious enactments.” Otherwise, he warned, it
would be “impossible for any human power to save the Union” and the slave-
holding states “would be justified in revolutionary resistance to the
Government.” Later in the same message, he proposed an “explanatory
amendment” to the Constitution, one section of which would have affirmed
the validity of the Fugitive Slave Act and nullified every state law impairing
its effectiveness.63
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In the reconvening Thirty-Sixth Congress, Democrats from the Upper
South and Lower North responded to the president’s appeal with a variety of
proposals, such as federal reimbursement for unreturned fugitives and, in a
more retaliatory vein, the denial of representation to states that interfered
with the recovery process.64 Clearly, any program for saving the Union by
compromise had to deal with the fugitive slave problem as well as the more
critical issue of slavery in the territories. Both the House Committee of
Thirty-Three and the Senate Committee of Thirteen sought to do so. Even
Abraham Lincoln, who was generally opposed to compromise, privately fur-
nished the Senate some conciliatory resolutions on the subject. One of them,
however, aptly revealed the intractability of the whole problem. It declared
that the fugitive slave clause ought to be enforced by federal law “with effi-
cient provisions for that object” but also “with the usual safeguards to liberty,
securing free men against being surrendered as slaves.”65 Decades of experi-
ence had shown that these two purposes were incompatible.

There followed three months of congressional effort that ended in fail-
ure, producing no salvational compromise and, indeed, very little legislation
of a reconciliatory nature.66 A bill granting fugitive slaves limited access to
jury trial passed the House late in the session, but it foundered in the Senate.
So did a joint resolution from the House urging repeal of those personal lib-
erty laws that conflicted with the Constitution and federal law.67 In one state
legislature after another, late-hour attempts to repeal or modify such laws
were proving unsuccessful.68 When Congress arrived at its hour of adjourn-
ment on March 3, 1861, the fugitive slave issue remained one of the
irreducible elements in the crisis of the Union.

One might expect the Fugitive Slave Act to have been an early casualty of
the Civil War. Secession, after all, removed most of its southern defenders
from Congress and also canceled out the principal reason for what northern
support it had received, namely, preservation of the Union. Within twelve
months after the opening battle at Bull Run, Congress abolished slavery in
the territories and in the District of Columbia and moved a long way toward
general emancipation with the Confiscation Act of 1862. Yet the fugitive slave
laws remained in place for two more years. Lincoln entered office committed
to their enforcement, although he reiterated his preference for a new statute
with more “safeguards of liberty.” Attorney General Edward Bates clearly
enunciated administration policy in the summer of 1861 when he instructed
a federal marshal that all laws must be faithfully executed and that any
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refusal to do so with respect to fugitive slaves would constitute an official
misdemeanor.69 The controlling influence at this time was undoubtedly the
need to retain the loyalty of the border states, where the fugitive problem had
always been heavily concentrated. But in addition, after the war began, Con-
gress had other, more urgent matters to consider, and there was less pressure
for change because the emphasis of abolitionist agitation shifted to demands
for universal emancipation. Furthermore, as the months passed, it seemed
increasingly likely that the very nature of the conflict would turn the Fugitive
Slave Law into a dead letter.

Enforcement by civil authority appears to have been sporadic and rela-
tively inconsequential, reflecting the attitudes of local federal officials more
than administration policy.70 At the time of the Fort Sumter crisis, for exam-
ple, there was a brief flurry of activity in Chicago when the Democratic
marshal still holding office began arresting known fugitives, causing panic in
the black community.71 The greatest amount of excitement occurred right in
Washington, where the Virginia-born federal marshal, Lincoln’s intimate
friend Ward H. Lamon, pursued a program of vigorous enforcement that lent
aid to kidnappers as well as legal owners. His deputies even entered army
camps to arrest fugitives for return to their owners.72 Such conduct angered
Republican members of Congress and eventually brought Lamon into direct
conflict with the military commander of the district, General James S.
Wadsworth. At one point in the spring of 1862, soldiers acting under orders
from Wadsworth seized the city jail, arrested the jailer, and released all the
alleged fugitives confined within its walls. Lamon and his deputies, with the
help of local police, promptly recaptured the jail and arrested the two soldiers
that had been left to guard it. The confrontation ended peacefully with an
exchange of prisoners, but there were additional clashes in the months that
followed.73

Far more important than civil enforcement was the military response to
the flight of slaves from the control of their masters to the protection of
Union armies. Northerners were generally disposed to welcome this flurry of
self-liberation as a drain on Confederate strength. But some army comman-
ders viewed the growing number of “contrabands” as a nuisance distracting
them from their main duties, and some were more sympathetic than others to
the rights of loyal slaveholders under the fugitive slave laws.74 In the absence
of a comprehensive military policy, a number of army officers elected to
return fugitives to their owners, thus in effect doing the work of federal mar-
shals. When these practices became known in Washington, antislavery
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leaders were outraged and hastened to press for countermeasures. After sev-
eral preliminary efforts and the usual legislative delays, Congress in March
1862 approved an addition to the Articles of War prohibiting the return of
fugitives by members of the armed forces.75 By that time, in any case, the
contraband problem was being absorbed into the movement toward general
emancipation.

Yet the laws of 1793 and 1850 remained on the federal statute books,
retaining theoretically all their quondam force. Antislavery efforts to remove
these eyesores were blocked by border-state congressmen and northern
Democrats with the help of conservative Republicans. Thus, a Senate bill to
repeal the act of 1850, having been introduced in December 1861, was bottled
up in committee until February 1863 and then reported unfavorably by the
chairman, a New Jersey Republican. Similar efforts in the House in June 1862
and December 1863 were tabled by votes of 66 to 51 and 81 to 73, respectively.
As late as April 1864, when the Senate took up a bill for repeal of the fugitive
slave laws, it accepted an amendment leaving the act of 1793 in force. Eleven
Republicans voted for the amendment, apparently agreeing with its author,
John Sherman of Ohio, that certain southerners were still entitled to at least
minimal protection of a right guaranteed by the Constitution. Radical Repub-
licans would not support such a compromise, however, and the measure made
no further headway. Finally, in June 1864, a bill to repeal both fugitive slave
laws was passed by the two houses and signed by the president.76 Said the
New York Tribune: The blood-red stain that has blotted the statute-book of
the Republic for seventy years is wiped out forever.”77 Few Americans took
much notice, however, of what amounted to little more than a pro forma
action. The federal government laid down quietly the burdensome responsi-
bility that it had quietly and unnecessarily accepted in 1793.78

War inevitably disrupted the security of the slaveholding system and
neutralized the federal contribution to that security. The flight of slaves to the
Union army, which began not long after the firing on Fort Sumter, may
rightly be regarded as the first phase of a process that culminated in the
Emancipation Proclamation and the Thirteenth Amendment. In short,
wartime fugitives had a discernibly significant effect on the nature and out-
come of the conflict. Much more difficult to assess is the influence of the
fugitive slave controversy on the coming of the Civil War.

Fugitive slaves and their pursuers caused friction between northern and
southern states from the earliest years of the American government, but the
problem did not pose a major threat to the nation until it became linked with
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the radical abolitionism that emerged in the 1830s. The fugitive slave issue
lent emotional force and dramatic episode to the crusade against slavery, and
it provided abolitionists their most popular cause—one that sometimes
invited bold action as well as fiery words. At the same time, the fugitive issue,
together with the territorial issue, so broadened the antislavery movement
that it achieved imposing political power in one northern state after another.

Viewed from the South, the fugitive slave controversy was the clearest
manifestation of a bond between radical abolitionism and the supposedly
more moderate antislavery element that organized eventually as the Repub-
lican party. Here southerners found the strongest evidence that the North
was becoming abolitionized and that their constitutional rights were under
deadly attack as a consequence. Albert Taylor Bledsoe, a professor of mathe-
matics at the University of Virginia, wrote in the mid-1850s: “It may be
supposed, perhaps, by those who have reflected little on the subject, that the
controversy respecting the Fugitive Slave Law is merely about the value of a
few slaves. It is, in our opinion, far otherwise; it is a great constitutional ques-
tion. . . . It is a question, as it appears to us, whether the Constitution or the
abolitionists shall rule the country.”79 This perception of a menace to be faced,
of a world to be defended or lost, was at the core of southern motivation in
the secession winter of 1860–61.

In the free states, where the issue inspired division rather than consen-
sus, it no doubt had a less critical influence on the shaping of public attitudes.
Still, the Fugitive Slave Law of 1850 was the most intrusive action ever taken
by the federal government on behalf of slavery, and it did harden many
northern hearts against further concessions to the slave power. Viewed from
any direction, the fugitive slave problem contributed significantly to the
mutual sectional hostility that eventuated in civil war.
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Before he departed for France as a minister plenipotentiary
in the summer of 1784, Thomas Jefferson served six months in Congress
and managed, even during that brief interval, to leave several more indeli-
ble marks on American history. In a masterly paper he laid the foundation
for the system of decimal coinage that was subsequently adopted by Con-
gress. He coauthored a plan for the disposal of western lands featuring a
grid system of survey that Congress soon incorporated in the Land Ordi-
nance of 1785. Most notably, he drafted and secured passage of a plan of
government for the West that became known as the Ordinance of 1784.1

In the process, moreover, he raised for virtually the first time the question
of whether slavery should be restricted geographically or allowed to
expand with the expanding nation.

Creation of the national territorial system may be said to have begun
in earnest on January 2, 1781, when the Virginia legislature passed an act
ceding to the United States its vast land claims north of the Ohio River.
Certain conditions attached to the cession proved unacceptable to the Con-
federation Congress, however, and not until March 1, 1784, did a modified
offer from Virginia win congressional approval. On that same day, a com-
mittee headed by Jefferson, submitted its “plan for the temporary
government of the Western territory.”2 The plan called for division of the
entire West into as many as sixteen rectilinear states, each to be largely
self-governing from the start and to achieve equal status in the Confeder-
ation when its population reached that of the least populous of the original
thirteen states.

9
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To this liberal design for state making, the committee added five restric-
tions, including the provision that “after the year 1800 of the Christian era,
there shall be neither slavery nor involuntary servitude in any of the said
states, otherwise than in punishment of crimes.” During consideration of the
measure on the floor of Congress, the antislavery provision was deleted
because only six of the required seven state votes could be mustered in its
favor.3 Thus the Ordinance of 1784 as enacted on April 23, like the final ver-
sion of the Declaration of Independence, was stripped of its Jeffersonian
stroke against slavery. At the same time, an amendment added before passage
declared that until a temporary government was actually organized, Congress
might take measures “for the preservation of peace and good order among the
settlers.” Here, though limited in scope, was the first assertion of congres-
sional power to govern the West directly.4

Forty days later, the North Carolina legislature followed Virginia’s lead
with a similar act of cession. The offer itself proved abortive and was not
renewed for five years, but one of the attached conditions (no doubt inspired
by Jefferson’s recent antislavery proposal in Congress) required that Con-
gress should make no law tending to emancipate slaves in the ceded area.5

In 1785, Rufus King of Massachusetts renewed Jefferson’s proposal to
exclude slavery from the entire transappalachian West, making it effective
immediately, however, rather than after 1800. This, the last effort to enact
such a comprehensive ban, had the preliminary approval of all northern del-
egates and a majority of the Maryland delegation as well. But it never came to
a final vote, perhaps because its supporters recognized that such an extreme
measure had no chance of success.6 In 1786, a committee headed by Jeffer-
son’s friend James Monroe submitted a new plan for government of the West,
but one that applied only to the region already ceded by Virginia—that is, to
the Northwest. The plan amounted to a partial first draft of the famous ordi-
nance enacted the next year, which established a centralized territorial system
that in many ways resembled the old British colonial system, except for the
promise of eventual statehood.7

The ordinance as originally drafted and in the revised form that came
before Congress on July 11, 1787, contained no mention of slavery. But just
before its passage two days later, Nathan Dane of Massachusetts moved an
addition to the document’s five “articles of compact” between the original
states and the people and states of the territory. The proposed article began by
declaring: “There shall be neither slavery nor involuntary servitude in the
said territory otherwise than in the punishment of crimes, whereof the party
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shall have been duly convicted.” To this emphatic ordainment of freedom
there was attached, however, a significant concession to slavery in the form of
a proviso legalizing recapture of fugitive slaves that escaped into the territory
from any of the original states.8

Dane’s amendment was accepted without demur, and the entire ordi-
nance then won unanimous approval from the five southern and three
northern states participating in the vote. Just why southerners in Congress
put aside their earlier opposition to antislavery legislation for the West has
been the subject of much speculation and dispute. No doubt the fugitive slave
provision made the article more palatable for the South, and it must be
remembered that in 1787 the people of the slaveholding states did not yet
regard themselves as a minority section in mortal danger from antislavery
aggression. Prohibiting slavery north of the Ohio, where it might take root
but seemed unlikely to flourish, was no great concession and offered little or
no threat to the ongoing expansion of slavery farther south. There, southern-
ers could confidently assume that, as North Carolina had already insisted,
territorial law must reflect the realities of southwestern settlement.9

The Northwest Ordinance was to remain for seventy-five years the
premier antislavery document in American history. Later Congresses incor-
porated its memorable restriction in the organic act for each territory carved
out of the Old Northwest and in the organization of other territories as far
west as Oregon. With passing years, the ordinance, as viewed in the northern
part of the Union, acquired a celebrative, almost mythic status that placed it
alongside the Declaration of Independence and the Constitution as “one of
the three title-deeds of American constitutional liberty.”10 The antislavery
clause is indeed historically important as the initiation of a national policy on
the extension of slavery. Yet the operative effect of the clause has often been
questioned, and it soon became clear that the policy was just a half policy with
an essentially proslavery counterpart.11

Some five weeks after Congress, under the authority of the Articles of
Confederation, enacted the Northwest Ordinance in New York, the Constitu-
tional Convention in Philadelphia began to consider the same problem of
providing a system of government for the West. Two clear-cut proposals of
James Madison were revised into one clause streaked with ambiguity. “The
Congress,” it declared, “shall have Power to dispose of and make all needful
Rules and Regulations respecting the Territory or other Property belonging
to the United States.” All the contemporary evidence indicates that the rule-
making authority was meant to extend to the establishment of territorial
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government as well as to the disposal of public land, but the obscure phrasing
left room for later controversy.12

The territory clause was approved by the Convention, probably without
dissent,13 and it appears to have attracted no criticism during the process of
ratification. Madison in Federalist 43 called it “a power of very great impor-
tance” and emphasized its governmental aspect by associating it with the
clause providing for the admission of new states. In August of 1789, the first
Congress under the Constitution reenacted the Northwest Ordinance with
the antislavery provision intact.14 No member of either house questioned its
authority to do so. George Washington, who had presided over the Constitu-
tional Convention, readily signed the measure into law. Later that same year,
the same Congress accepted North Carolina’s cession of its western land, to
which was attached the condition that “no regulation made or to be made
shall tend to emancipate slaves.” Accordingly, when Southwest Territory was
created in 1790, its organic act, though similar in most respects to the North-
west Ordinance, omitted the ban on slavery.15 In the circumstances, Congress
could scarcely have done otherwise. Especially with slaveholding Kentucky
nearly ready for statehood, any effort to impose the ban farther south would
have been futile.

By 1790, then, Congress had activated a power and inaugurated a policy
concerning the expansion of slavery. Without challenge, it had asserted and
exercised its constitutional power to prohibit slavery in federal territory, but
at the same time, it had renounced any intention of employing that power
south of the Ohio River. The result, pregnant with meaning for the future,
was a national policy of having two policies, with the Ohio as the dividing line
between them. North of the river slavery was forbidden by federal law; south
of the river it was silently permitted though not mandated by federal law. The
practical effect, soon accentuated by the admission of Kentucky and Ten-
nessee as slaveholding states, was to extend the Mason and Dixon line
westward to the Mississippi.

Arthur St. Clair, a Scotsman of uncertain parentage who had risen to the
rank of major general during the Revolution, was a delegate to Congress
from Pennsylvania and that body’s president in 1787 when he received and
accepted its appointment as the first governor of Northwest Territory. Reap-
pointed by President Washington in 1789, he served until a quarrel with the
Jefferson administration led to his removal in 1802. A man little troubled by
diffidence in his exercise of authority, St. Clair took it upon himself to assure
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French residents of the Illinois country that the antislavery clause of the
Northwest Ordinance did not apply to slaves already held in the region at the
time of its enactment. He casually informed the president of his ruling in the
postscript of a letter on another subject. Washington and his secretary of
state, Thomas Jefferson, silently acquiesced in this high-handed action, which
had the effect of reducing the clause from an absolute prohibition to a ban
merely on the further importation of slaves.16

Support for the St. Clair interpretation, which amounted virtually to an
amendment, could be drawn from the language of the Virginia cession and
the ordinance itself; both contained special references to the rights and liber-
ties of the French inhabitants. Essentially, however, St. Clair’s argument was
the simple one that legislation ought not to be retroactive and that uncom-
pensated emancipation of slaves already resident in 1787 would be “an act of
the Government arbitrarily depriving a part of the people of a part of their
property.”17 Here was an early manifestation of the tendency of federal offi-
cials to recognize the property-holding aspect of slavery—something not
expressly warranted by the Constitution.

St. Clair’s dispensation for a few hundred inhabitants did not in itself
seriously impair the antislavery character of the Northwest Ordinance, but it
led the way to more flagrant intrusions on the integrity of the document. For
one thing, children of slave mothers were also held to be unaffected by the
ban, so that, according to the federal census of 1820, for instance, over half the
slaves still held in Indiana had been born after 1787. More significant were
movements to establish virtual slavery in the form of long-term indentures.
Nothing of the kind got beyond the talking stage in Ohio, but in 1803 the ter-
ritorial governor and judges of Indiana Territory arbitrarily installed such a
system, and the territorial legislature, when it came into existence, even pro-
vided a rudimentary slave code. The officers of Illinois Territory, created in
1809, followed suit by adopting wholesale the laws of Indiana, with the
indenture system included.18

The system proved to be most tenacious in Illinois with its largely south-
ern population. Although the state constitution of 1818 prohibited slavery, it
authorized some continuation of the use of indentures, and strong objection
from a number of northern congressmen did not prevent admission to state-
hood. In 1823–24, a vigorous movement to revise the Illinois constitution in
favor of slavery received the support of the legislature but was defeated at the
polls. Thus it was the voters of Illinois who ultimately excluded slavery from
its boundaries. Not even the antislavery forces in the struggle viewed the
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Northwest Ordinance as legally and conclusively binding on the sovereign
power of their state. Indeed, the whole episode could be regarded as the cli-
max of the ordinance’s transformation “from a constitutional text into a
higher law.”19

The presence of slavery in early Indiana and Illinois affected only a small
number of people and may now be viewed as one of those minor eddies that
add complexity to the flow of history without changing its direction. For the
people affected, however, it was not a statistical trifle but rather the essence of
reality. One is forcibly reminded of that fact when he reads the text of an
Indiana indenture binding a boy named Jacob to one Eli Hawkins for a term
of ninety years, after which (at the age of 106) he was to be “free to all intents
and purposes.”20 The various modifications, evasions, and outright violations
of the antislavery article of the Northwest Ordinance originated, of course, in
the complaints of certain actual settlers, usually of southern background. But
they also reflected the proslavery bias of many territorial officials and a gen-
eral indifference among higher executive officers in the national capital.

In the Southwest, it was different because federal policy allowing slavery
to exist suited the wishes of the population. The only resistance to that policy
came from outsiders—that is, from a few antislavery spirits in Congress.
There was little left of Southwest Territory after the admission of Tennessee
as a slaveholding state in 1796. By that time, however, Spain had relinquished
its claim to the “Yazoo Strip” extending across what is now southern
Alabama and Mississippi. In 1798, Congress accordingly proceeded to orga-
nize Mississippi Territory. Again, as in 1790, the legislation was modeled after
the Northwest Ordinance, with the antislavery restriction deleted. In the
House of Representatives, George Thacher of Massachusetts moved to strike
out the deletion and thereby precipitated the first significant congressional
debate on the subject of slavery in the territories. Perhaps the most notable
feature of the whole discussion was the absence of any argument that Con-
gress lacked the constitutional authority to impose such a restriction.
Thacher’s motion had no chance of success. Only eleven congressmen joined
him in this last effort to circumscribe slavery in transappalachian America.
This defeat was followed, to be sure, by a lesser antislavery victory, for an
amendment prohibiting the foreign slave trade into the territory did win
acceptance, to the displeasure of many inhabitants.21

It was in the territorial governments of the Gulf region (as well as in the
government of the District of Columbia) that federal authority became most
extensively and intimately involved with the slaveholding system. For
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instance, the first governor and judges of Mississippi Territory (two of them
New Englanders and all of them appointed by President John Adams) pro-
mulgated a legal code that included a “Law for the regulation of Slaves.”
Detailed enough to constitute an elementary slave code, the measure
extended to such matters as forbidding any slave to carry a weapon of any
kind, own a dog or a horse, keep hogs running at large, engage in trade, or hire
himself out, even with his owner’s consent.22 The readiness with which fed-
eral officials often sacrificed abstract scruples to concrete circumstances is
exemplified in the advice that the secretary of state received from a boundary
commissioner in the Yazoo Strip shortly before the creation of Mississippi
Territory. “Slavery,” the man wrote, “though disagreeable to us northern
people, it would certainly be expedient to let it continue in this district; . . .
otherwise, emigrants possessed of that kind of property would be induced to
settle in the Spanish territory.”23

On the March day in 1801 when Thomas Jefferson walked from his
boarding house to the Capitol and took the prescribed oath as third president
of the United States, national policy respecting the expansion of slavery had
been set for the whole American West as it then existed—set in terms that
only partly realized the liberal purpose of the ordinance he had drafted sev-
enteen years earlier. The capstone of the policy fell into place the following
year when the administration accepted Georgia’s tardy cession of its western
land claims, complete with the same kind of antislavery provision that North
Carolina had insisted on in 1790.24 The West, like the East, was to be divided
between freedom and slavery. Jefferson as president probably could not have
rescinded or significantly modified that arrangement. Soon, however, the
nation would acquire an even larger West, and there would be another oppor-
tunity for him to pursue his antislavery ideal, if he chose to do so.

With the purchase of Louisiana from Napoleonic France in 1803, the history
of slavery in the territories enters the second of its three major phases. One
might have expected the author of the Ordinance of 1784 to view the acqui-
sition as a tabula rasa and make some effort to inhibit the spread of the
institution into a vast domain still largely free of white settlement, but Jef-
ferson as president never lifted his hand against slavery, except in the matter
of terminating the importation of slaves. Events such as the black revolution
in Haiti and the Gabriel conspiracy in Virginia had contributed to an erosion
of his antislavery convictions that left him passively pessimistic about the
racial future of America. Reinforcing these private tendencies of mind were
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the exigencies of his role as head of a political party that drew the greater part
of its electoral strength from the South. It is therefore not at all astonishing
that Jefferson’s administration should have been functionally proslavery. His
attitude became clear soon enough when he sent to Congress, for use in orga-
nizing the new territory, a “Description of Louisiana” that included a digest of
laws with a rigorous slave code.25

It had already become the accepted rule that slavery was legal in any fed-
eral territory from which it had not been excluded by federal law. This was
presumably all the more true in the case of Louisiana, where the institution
had existed under previous regimes and the inhabitants in the treaty of acqui-
sition had been guaranteed the “free enjoyment” of their property. The
Jeffersonian leadership in Congress accordingly drafted an organic act that
omitted all reference to slavery. Opposition on antislavery grounds came
principally from certain northern Federalists motivated, no doubt, by partisan
as well as humanitarian considerations. Their leader, Senator James Hillhouse
of Connecticut, offered a series of amendments that aroused extensive and
often vehement debate. The boldest among them provided that no slave
brought into Louisiana after a date to be specified should be required to serve
more than one year beyond his twenty-first (or her eighteenth) birthday.
The Senate rejected this semiabolitionist proposal by the fairly close vote of
17 to 11. A similar motion subsequently passed the House, only to be turned
down again by the Senate. Both houses did approve amendments that banned
the foreign slave trade and severely limited the domestic slave trade into the
territory. The latter restriction was the strongest ever imposed on any part of
the South before the Civil War. Highly unpopular among local residents, it
lasted only a year and was probably never enforced.26

The bill enacted in 1804 created Orleans Territory, with boundaries
approximating those of the later state of Louisiana. Additional legislation in
1805 assimilated the territory to the Northwest Ordinance, attaching the now
familiar southern exemption from the antislavery article of that document.
Territorial officials promptly interpreted this change as repealing the Hill-
house restriction on domestic slave trading. At the same time, Congress
organized the rest of the Louisiana Purchase as Louisiana Territory without
any mention of the ordinance or of slavery, thus employing in its purest form
the hands-off strategy later called “nonintervention.” The effect, especially in
view of slavery’s previous existence there, was a tacit federal sanction of the
institution everywhere west of the Mississippi.27

All of this was done without any resistance from those members like
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Hillhouse who had stirred up so much controversy a year earlier. Both mea-
sures were rushed through passage during the pressure period near the end of
the session, but in light of the precedent already set east of the Mississippi, it
seems incredible that no one made an attempt to exclude slavery from the
northern part of the Louisiana Purchase as an offset to allowing it in the
southern part. The oversight may be said to illustrate the random, spasmodic
nature of antislavery sentiment in Congress at this time. The result, in any
case, was that slavery established itself ever more firmly along the west bank
of the Mississippi as far north as St. Louis, so that by 1810 the slave popula-
tion of Louisiana Territory had reached 3,000. In 1812, along with admitting
Orleans Territory to the Union as the state of Louisiana, Congress reorga-
nized Louisiana Territory and changed its name to Missouri Territory. A
motion in the House to prohibit the admission of slaves was quickly defeated.
The act in its final form made no mention of slavery, thus continuing the pol-
icy of silent sanction.28

Federal authority in Orleans Territory during the eight years of its exis-
tence served largely to satisfy the needs and desires of the dominant planter
class. In 1805, for instance, the presidentially appointed legislative council
reaffirmed Spanish laws for the punishment of slaves. Two years later, the
new territorial legislature, having already enacted a black code, passed a law
severely restricting manumission and ending the slave’s right to purchase his
own freedom. These measures were approved by the presidentially appointed
governor, William C. C. Claiborne. Slaveholders also expected the governor to
help them recover their runaway slaves, many of whom fled to Spanish set-
tlements in east Texas. Claiborne, using the threat of possible action by an
impatient American citizenry, eventually negotiated an agreement with Mex-
ico for mutual cooperation in the return of fugitives.29

One of the most pressing concerns of Claiborne and federal military
commanders stationed in the Southwest was the fear of slave revolts, whether
locally inspired or encouraged by subversive foreign influences. With blacks
constituting nearly half the population of the territory, with memories of the
Haitian rebellion enhanced by the presence of many refugees from that
bloody upheaval, and with the spirit of revolution sweeping across much of
Latin America, frequent rumors of slave conspiracies kept Louisianians in a
state of apprehension that sometimes became outright panic. Claiborne was
particularly busy in 1804 and 1805 responding to reports, strengthening
patrols, dispatching troops to troubled communities, and otherwise seeking to
increase security while calming the citizenry.
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No open revolt materialized until January 1811, just at the time when
the United States was in the process of seizing the western part of Spanish
West Florida, having claimed it as part of the Louisiana Purchase. Violence
broke out on a plantation north of New Orleans and swept several hundred
blacks into the largest slave uprising in American history. The rebels began an
organized march southward toward the city but were soon overwhelmed by a
swiftly mobilized body of militia, naval troops, and regular army soldiers
under the command of General Wade Hampton. The engagement turned into
a massacre that left sixty-six black bodies for the counting. In addition,
twenty-one of the insurrectionists taken alive were executed after speedy
trial and conviction. Their heads were then placed on poles in the vicinity of
the uprising as a warning to all who might be tempted to follow their exam-
ple. In the aftermath of the affair, Claiborne busied himself with securing
reimbursement for owners whose slaves had been killed and urging mea-
sures for the further improvement of public safety, including tighter curbs on
the slave traffic. A Virginian of moderate temper and honest intentions, he
was a very model of federal authority operating as proslavery authority in
southern territories.30

The revolt of 1811 intensified racial apprehensions not only in the
nascent state of Louisiana but also in neighboring Mississippi Territory.
There, even after the declaration of war on Great Britain, Governor David
Holmes regarded the large population of slaves as the greatest threat to secu-
rity that he faced. “Scarcely a day passes,” he wrote to General James
Wilkinson, “without my receiving some information relative to the designs
of those people to insurrect.”31 The war years passed, however, without any
outbreak of the kind feared, and in fact, blacks both free and enslaved played
a not insignificant role in Andrew Jackson’s historic defense of New Orleans.
The admission to statehood of Mississippi in 1817 and Alabama two years
later closed the territorial history of the Old Southwest, leaving only the
Louisiana Purchase, minus the state of Louisiana, as slaveholding federal
territory.

For the most part, national discord over slavery was muted during the
years of maritime contention and then outright warfare with England. Even
after peace returned, the subject did not for a time cause much disturbance in
the deliberations of Congress. As late as April 1818, a motion to prohibit the
institution in all states thereafter admitted met swift rejection in the House of
Representatives. Yet, within a year, the whole atmosphere had changed, as
northern members of Congress precipitated the first major sectional con-
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frontation over the westward expansion of slavery. This abrupt change had
complex origins, reflecting, for instance, the last-ditch strategies of a dying
Federalist party and the rising social influence of evangelical Protestantism.
Whatever the background forces at work, northerners seem to have awakened
quite suddenly to a realization that under the “Virginia dynasty” of Jefferson,
Madison, and Monroe, the national prospect had been weighted heavily in
favor of slavery.

The Missouri crisis may be viewed as having actually begun in November
1818, with a resolution for the admission of Illinois, and to have ended in
March 1821 with final approval of statehood for Missouri. During that
period, Congress admitted two other states (Alabama and Maine) but orga-
nized just one new territory (Arkansas). The crisis was indeed over the
expansion of slavery, but it centered primarily on the process of making new
states rather than on the process of creating and governing federal territories.
This feature of the struggle put antislavery elements at a serious disadvan-
tage because any effort to introduce a prohibition or restriction at the
state-making stage was likely to be, in practical terms, too late, and in consti-
tutional terms, highly questionable.

The first indication of the approaching sectional quarrel came when
thirty-three northern House members voted against the admission of Illinois
after a New York congressman had denounced its constitution as insuffi-
ciently antislavery. Then, in mid-February of 1819, this same congressman,
James Tallmadge, Jr., succeeded in adding a provocative amendment to a new
bill for the admission of Missouri. It prohibited the further introduction of
slavery into Missouri and provided that slave children born after the date of
admission should be free at the age of twenty-five.32 The ten thousand slaves
already resident in Missouri would not have been touched by the amend-
ment, which nevertheless constituted a long-term plan of gradual abolition.
In order to justify federal supremacy within the boundaries of a sovereign
state, Tallmadge appealed to the Constitution’s guarantee clause (Article IV,
Section 4), wherein the United States guarantees to every state a “republican
form of government.” This line of reasoning enraged southerners as it
implied that all slave states, even those that participated in the framing of the
nation’s fundamental law, were not truly republican in form.33 Tallmadge’s
argument was a direct challenge to the very notion of a slaveholding republic,
and southerners at the time appreciated the historic potential of the guaran-
tee clause for enormous trouble.34
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In the House, northern members, mostly Republicans, voted almost
9 to 1 for the Tallmadge amendment.35 In the Senate, southerners were con-
fident that they had the votes to kill the measure. Yet even in that chamber,
the constitutional assault against the slaveholding republic continued. Sena-
tor Rufus King, a surviving framer of the Constitution, attested that the
territories clause (Article IV, Section 3) empowered Congress to establish
special conditions for admission of new states into the Union. In 1812, he
said, Congress had demanded that Louisiana accept both trial by jury and
English as the official language. Holding Missouri to special conditions relat-
ing to slavery was of no different order.36 Outside of Congress, John Jay, also
a northern Founding Father of renown, offered an ingenious constitutional
argument. Focusing on Article I, Section 9, paragraph 1, relating to Con-
gress’s power to restrict the importation of slaves after 1808, he claimed that
Congress could ban the importation of slaves into the state of Missouri
specifically.37 In the House, John W. Taylor, also of New York, extended this
logic to claim congressional power over any and all interstate traffic in
slaves.38 Justice Joseph Story and Senator Benjamin Ruggles of Ohio both
added that the commerce power, located in Article I, Section 8, by itself was
sufficient to this end.39

Seeing their section under attack, surviving southern Founding Fathers
could not long remain silent. James Madison and Charles Pinckney stressed
that the Constitutional Convention had not authorized any extraordinary
congressional control over slavery.40 Thomas Jefferson, although not a par-
ticipant in the Convention of 1787, likewise recoiled against all of the
northern constitutional innovations spawned by the Missouri crisis. As for
the expansion of slavery that he had once opposed, Jefferson adopted the
argument that “diffusion” of the institution in the West would not increase
the total number of slaves and “would make them individually happier and
facilitate their eventual emancipation.” New York’s John W. Taylor
responded to this weak line of southern defense by branding the rationale a
“counterfeit” method of seeking “to palliate disease by the applications of
nostrums . . . which saves a finger today, but amputates the arm tomorrow.”41

Despite such individual resistance to southern perceptions, the true character
of the northern position became obvious when Tallmadge and his allies made
no attempt to block the admission of Alabama as a slave state late in 1819. The
creation of Arkansas Territory earlier in the year with no restriction placed on
slavery had provided an indication that northern animus toward the institu-
tion weakened when more southern regions were under discussion.42 The
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distinction between Alabama and Missouri made sense from a practical stand-
point, given that Alabama was surrounded by slave states and already held a
slave population four times greater than that of Missouri; but if a new slave-
holding state in the Deep South did not violate the guarantee clause, then
how could one from more northern latitudes?

The collapse of northern resistance concerning Alabama served to signal
a return to moderation, a precondition for any eventual compromise.43 A set-
tlement was attempted by linking Missouri and Maine’s dual admission,
which balanced the addition of one slave state with one that was free. The bill
had solid southern support and enough northern acquiescence to give it a
chance, but in the end this attempt by itself failed to resolve the matter. Even-
tually, threats from southern disunionists drove enough wavering
northerners toward a final solution. An amendment offered by Representa-
tive Jesse B. Thomas of Illinois to divide the rest of the Louisiana Purchase at
36˚ 30' latitude, with slavery prohibited north of that line, ultimately com-
pleted the settlement. In the end, Maine served as a counterweight to
Missouri, and the future course of slavery in what was then the American
West was determined.44

A second Missouri Compromise, this one occurring in 1821 over the
issue of whether Missouri had the authority to bar the entry of free blacks
into the new state, basically obfuscated the question at hand simply to restore
peace.45 By that point, antislavery fervor in Congress was spent, and the rel-
ative calm that earlier had characterized congressional discourse on slavery
returned. Nevertheless, the constitutional logic of the antislavery position
permanently affected the collective memory, especially that of southerners.
Thereafter, southerners periodically questioned whether the Union itself
could long endure.46 Increasingly, they looked at any congressional power
over slavery, even in the federal territories where that authority was well
founded, with great suspicion.47 This supersensitivity on the topic of slavery
persuaded a number of northerners to shelve their antislavery views. While
extreme constitutional arguments continued in abolitionist pamphlets, such
expressions largely disappeared from the speeches of northern congressmen.
Occasionally, sporadic flare-ups in Congress were forced by antislavery radi-
cals exercising the right of petition. But generally, the North seemed satisfied
that slavery’s trans-Mississippi northward advance had been halted and cared
little to revisit the subject.

Concurrently, the nation’s fundamental creed underwent a subtle trans-
formation. During the Missouri debates, the presumed national purpose of

265 O slavery in the federal territories



spreading the blessings of liberty had been frequently raised by northerners,
engendering a southern response that the founding national vision embedded
in the Declaration of Independence was a mere “fanfaronade of metaphysical
abstractions.”48 Following the Missouri Compromise, Americans in general,
other than those of a firm antislavery persuasion, seemed to subscribe to a
new southern understanding that the Declaration of Independence did not in
fact proclaim universal human rights, but rather applied to whites alone.
Indeed, during the decade following the crisis, the Jacksonian movement cel-
ebrated an equality reserved for white men only. Gradually, the slaveholding
republic came to acquire a revised national ideology suitable for maintaining
sectional peace.49

The redevelopment of a two-party system in the decades that followed the
Missouri crisis served to calm political passions on the slavery issue, at least
temporarily. By heightening conflict over issues having nothing to do with
slavery directly—such as the Bank of the United States, Henry Clay’s “Amer-
ican System” of protective tariffs and federally sponsored internal
improvements, together with the controversial leadership style of Andrew
Jackson—the emergence of the Whig and Democratic parties effectively redi-
rected the course of American politics. The Democratic party’s two-thirds
rule, adopted in 1832, that nominees for president and vice president have an
extraordinary majority support, subtly restricted any new outburst of anti-
slavery agitation, as aspiring northern Democratic leaders knew that they
needed southern backing to win the ultimate prize. Party restraints also
worked upon southern leaders. For example, President Andrew Jackson reluc-
tantly delayed slaveholding Texas, which had declared its independence from
Mexico in 1836, from immediately entering the Union, as he could not risk
disrupting his intersectional party in a presidential election year. The new
Whig party exercised similar restraining influences, at least up until John
Tyler became the first vice president to assume the presidency upon the death
of a sitting president. Labeled “His Accidency,” Tyler soon alienated his own
Whig party and for the rest of his term operated independently of any con-
cern to maintain intraparty unity. A proslavery extremist, Tyler actively
sought the annexation of Texas irrespective of the consequences.50 After two
decades of relative intersectional calm, the issue of slavery’s expansion into
the West reawakened.

Stretching from California to Russian Alaska, the Oregon Country con-
currently captured the imaginations of northern free-soil expansionists.
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Exploiting Oregon’s potential to balance Texas, James K. Polk won the Demo-
cratic nomination for the presidency in 1844 upon a dual promise to add both
areas to the United States. Seizing upon Polk’s narrow victory over an anti-
expansionist Henry Clay, annexationists declared a public mandate to admit
Texas immediately, which was done by a joint resolution of Congress.51 Sup-
posedly, clear title to the Oregon half of Polk’s platform could follow in due
course.

Texas, Oregon, and California were all linked in the westward-looking
agenda of the Democratic party. As Mexicans viewed Texas as legitimately
part of their nation, American annexation of Texas necessarily meant war, or
at the very least very serious negotiations with Mexico in order to prevent
hostilities.52 Whether by war or negotiations, Polk was intent upon acquiring
at least part of Alta California. He went to the brink with Great Britain over
Oregon as well, despite the fact that this European power could not be bullied
as a weak Mexico might.53 In the contest with Great Britain, California was
also key, given both the latter’s proximity to Oregon and its extremely vul-
nerable condition. Several weeks before Polk’s inauguration, the Mexican
residents of California themselves had expelled their Mexican-appointed gov-
ernor, effectively ending Mexico’s control of that province.54 From then on,
California was more independent than not and fair game for any power seek-
ing to control the Pacific coast.55

In order to avoid the possibility of a two-front war, Polk divided the Ore-
gon Country with Great Britain in 1846, at the same time, he went to war
with Mexico over Texas to defend an extreme proslavery boundary claim.56 In
retaliation for the president’s compromise of free soil, northern congressmen,
led by Pennsylvania Democrat David Wilmot, vowed to bar slavery from any
territory taken from Mexico. For the first time in American history, a serious
attempt was made to use the Constitution’s territories clause to ban slavery
from the West without any conciliatory gesture toward southern interests.
Wilmot’s proposal, made in the form of an amendment to a military appro-
priations bill, read: “Provided, That, as an express and fundamental condition
to the acquisition of any territory from the Republic of Mexico by the United
States, by virtue of any treaty which may be negotiated between them, and to
the use by the Executive of the moneys herein appropriated, neither slavery
nor involuntary servitude shall ever exist in any part of said territory, except
for crime, whereof the party shall first be duly convicted.”57 In the Missouri
crisis, northern antislavery forces had not held firm on Arkansas and
Alabama, a weakness that eventually led to compromise. No such moderation
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characterized the Wilmot Proviso, which repeatedly passed the House only to
fail in a pro-southern Senate. There, John C. Calhoun countered by proclaim-
ing that slavery followed the flag into any and all acquired provinces. As
western territories belonged to all of the states collectively, the property
rights of citizens of all the states had to be honored—slaveholders not
excluded. His so-called Calhoun Resolutions failed to pass either house but
succeeded in inspiring increasing southern support.58

The inability of the Wilmot Proviso to pass the senate possibly motivated
Supreme Court Justice John McLean to suggest that the proviso’s principle
was inherent in the Constitution itself. A rare antislavery presence on a
proslavery Court, McLean argued that under the Constitution, freedom was
national, while slavery was only local, which logically suggested that terri-
tory acquired by the nation itself was automatically free soil.59 Other
antislavery activists suggested that the Fifth Amendment’s guarantee of indi-
vidual liberty supported McLean’s case. By contrast, slavery’s defenders
claimed that the Fifth Amendment protected slaveholders’ property rights
from any federal meddling, such as the Wilmot Proviso.60 In an environment
that was rapidly reducing all political questions to matters of constitutional
imperative, President Polk himself tentatively favored a more political
approach, that of extending the Missouri Compromise line of 36˚ 30' into any
lands taken from Mexico.61 Yet none of these positions succeeded in winning
sufficient congressional backing. Inexorably, the nation moved toward a new
sectional crisis over slavery.

Lewis Cass, who was nominated by the Democrats to succeed Polk, held
that the Constitution’s territories clause, properly interpreted, did not
empower Congress to pass either the Wilmot Proviso or extend the line of
36˚ 30' into the Far West, as that language provided only the authority to
make rules and regulations regarding the disposition of public lands.62 By his
lights, allowing the people of each federal territory to decide the issue of slav-
ery for themselves was in the tradition of the nation’s founders, who fought
Great Britain supposedly to establish the principle of local self-government.63

According to this logic, nonintervention, as made operational in 1787 south of
the Ohio River, was in the tradition of local self-government, whereas Con-
gress’s imposed Northwest Ordinance of that same year was not. Stephen A.
Douglas, who soon became the leading spokesman for “popular sovereignty,”
stopped short of claiming that the Constitution gave Congress no authority
over the issue. Rather, he urged that Congress should be guided by “the great
principle” of local self-government.64
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One practical problem with popular sovereignty concerned exactly when
the principle of local self-government should become operational during the
territorial process. Historically, nonintervention, or noninterference by the
federal government, had led to the effective establishment of slavery. Slavery,
with other vices, could only be kept out of a territory by means of govern-
mental proscription, which Cass hinted was still possible under his plan. In
advocating local self-determination, Cass’s rhetoric seemed to allow that ter-
ritorial governments themselves might outlaw slavery well before applying
for statehood. Indeed, before northern groups he suggested this option. Yet,
when speaking before southern audiences, Cass tightly defined popular sov-
ereignty as operating only at the moment when a territory petitioned
Congress for entry into the Union as a sovereign state. Up until that time,
laissez faire would allow slavery to become firmly established.65 Of course, by
that late date, the issue would have already been determined by drift. For
southern voters, popular sovereignty and nonintervention became synony-
mous. In the North, popular sovereignty meant something else altogether.
With this clever stratagem, Cass succeeded in shaping the national discourse,
despite the fact of losing the presidential election to his Whig opponent,
Zachary Taylor, hero of the Mexican War.

Although nonintervention and drift had heretofore aided slavery’s
extension, the Mexican Cession provided unique circumstances that possibly
favored freedom, as Mexico had banned slavery by positive enactment prior
to American acquisition. Until superceded by new congressional statutes, this
Mexican law officially continued into the new American era. If federal offi-
cials on the scene had an intent to maintain the legal status quo, Congress’s
failure to resolve the dispute regarding slavery’s extension in this instance
clearly favored antislavery.66 However, the California gold rush prevented
this scenario. As soldiers in the American occupying force deserted to the gold
fields, California rapidly moved toward anarchy. In the wake of this historical
event, drift became intolerable. Upon assuming the presidency in March
1849, Zachary Taylor was forced to act.67

In April, Taylor dispatched a special agent to California to work with the
American military governor in encouraging the burgeoning new population
there to petition Congress for immediate statehood. Without knowledge of
this presidential intention, California’s military authorities had already
begun to move in this direction. Three weeks before Taylor’s inauguration,
citizens met in San Francisco and called for the creation of a provisional civil-
ian government. Well before Taylor’s plan was known, the military governor
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decided to lead this popular groundswell rather than oppose it.68 When Tay-
lor’s agent arrived on June 4, the process for convening a state constitutional
convention in Monterey in September was underway. Of course, the presence
of a presidential emissary approving of the course already taken helped move
matters forward. Taylor’s agent, T. Butler King, was a Georgia slave owner.
One-third of the delegates sent to the Monterey convention were slave own-
ers, as was President Taylor himself. Yet all involved recognized that
California’s young population insisted upon free-state status.69

President Taylor saw the entire Mexican Cession as unsuited to slavery.
Indeed, had the gold rush not roughly intervened, a slaveholding southern
president, intent upon carrying out an antislavery policy in the West through
a quiet enforcement of Mexican law by American military administrators in
territory left unorganized by Congress, might have effectively calmed the
volatile sectional confrontation initiated by the Wilmot Proviso. But, of
course, this is not what occurred. Rather, in attempting to resolve the issue of
California anarchy, a politically inexperienced Taylor succeeded only in
generating a strident opposition from his native South. Surrounded by
northern antislavery advisors, Taylor naively convinced himself that by
jumping over the normal territorial process and instead pushing for new
states in both California and New Mexico he could avoid the issue of slavery
in the territories.70

North Carolina’s Thomas L. Clingman expressed rising southern senti-
ment by noting that under Taylor’s leadership California, Oregon, New
Mexico, Deseret (Utah), and Minnesota all seemed likely to join the Union as
free states, giving the North practical control of the Senate as well as the
House. Once thus empowered, Clingman predicted, the North would soon
move to destroy slavery in the southern states themselves. He imagined how
a Congress with northern majorities in both houses might find the constitu-
tional power to destroy slavery everywhere in the nation: “Would not this
majority find the power, as easily as they have done in their State Legisla-
tures, where they have complete sway, to nullify the provision of the
Constitution for the protection of fugitive slaves? Have not prominent north-
ern politicians . . . already declared that there is nothing in the Constitution of
the United States which obstructs or ought to obstruct the abolition of slav-
ery, by Congress, in the States?” He and others threatened that before the
South would bow before this specter of northern domination, the Union itself
would be torn asunder.71 The rage, present in the earlier Missouri crisis,
emerged fully resurrected by the end of 1849. Constitutionalization of the
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issue of slavery in the West, and an emotional hardening of positions that
accompanied this process, made an easy resolution virtually impossible.72

The Monterey convention finished its work on October 13, 1849, adopting
a constitution prohibiting slavery. The voters of California ratified it on
November 13. These actions, culminating on December 4 in President Tay-
lor’s recommendation that the new state be quickly admitted, precipitated the
nation’s greatest crisis over slavery in a generation.73 Refusing to follow Tay-
lor’s presidential leadership, Henry Clay offered his own plan for a sweeping
compromise, only one part of which involved California’s admission as a free
state.74 The facts that Taylor (the titular head of the Whig party) had no
political experience and that Clay (the historic leader of the Whig party) had
failed five times to win the prize so easily acquired by Taylor, heightened the
drama of this personal confrontation.75

By encouraging both California and later New Mexico to become free
states by their own initiative, Taylor created the appearance of validating the
Wilmot Proviso without having Congress actually enact the measure. By
contrast, Clay’s plan called for California to become a free state but also
divided the remainder of the Mexican Cession into two territories—New
Mexico and Utah (the northern half of Taylor’s “New Mexico”)—“without
the adoption of any restriction or condition on the subject of slavery.” If and
when the House passed Clay’s plan, it would thereby formally reject the
Wilmot Proviso, thus appeasing southern sensibilities. Clay was enough of a
politician to know that symbolic acts are often as significant as material con-
cessions. Few southerners had expectations of slavery actually flourishing in
these regions; Daniel Webster reminded his own northern constituents of
this fact and urged them to detach themselves from what he regarded as
Wilmot’s needless taunting of the South.76

Despite proslavery elements in Clay’s package, some southerners were
unwilling to surrender all hope of getting any portion of California. Jefferson
Davis, for one, thought that southern California, combined with part of west-
ern New Mexico, might make a fine slave state.77 Loyal to the concept of
state sovereignty, southerners could not deny the clear preferences of Cali-
fornians themselves. On the other hand, southern California had been poorly
represented at the Monterey convention, due to the fact of its light popula-
tion relative to that of the gold-mining regions of northern California.
Southern expansionists focused upon the injustice of a regionally concen-
trated group of young gold-seeking adventurers determining the destiny of
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southern California. Those attuned to southern interests foresaw that some-
day California had to divide into several states given its unusual size, which
if replicated on the east coast would incorporate Pennsylvania, South Car-
olina, and everything in between into a single state.78 One month after Clay
offered his compromise plan, a mass meeting held in Los Angeles petitioned
Congress to divide California, so as to leave the southern part of the proposed
state as an organized territory. The protest was forwarded to Senator Henry
S. Foote of Mississippi, who presented it before the United States Senate on
May 9, 1850. Given such expressions emanating from California itself,
southerners were encouraged to demand their fair share of the Pacific coast.79

Likewise, President Taylor, deeply offended by Clay’s refusal to follow his
lead, stood ready to kill his rival’s plan. In the early summer of 1850, both the
South and those antislavery Whigs supporting Taylor’s plan blocked Clay’s
progress.80

Then, Taylor died on July 9, following a very brief illness. Millard Fill-
more, the new president, quickly swore allegiance to Clay as party leader. Yet,
even with the elimination of presidential opposition, Clay’s proposal stalled.
Years of identifying the issue of slavery in the territories with constitutional
imperatives seemingly prevented any resolution.81 Thereupon, an exhausted,
aged Clay transferred the congressional management of his compromise plan
to Stephen A. Douglas, a younger, more energetic man from the other major
party.82 Concluding that true compromisers were in a minority, Douglas
adopted a new strategy, alternatively coupling extreme factions with an unwa-
vering procompromise minority to get each facet of the settlement through
Congress in a piecemeal manner. In the months of August and September,
Douglas trained the Senate and the House to do his bidding. Voting on each
specific measure was largely along sectional lines. In the end, President Fill-
more signed all parts of the so-called Compromise of 1850. Because of the
extraordinary way in which each part of it was maneuvered through Congress,
historian David M. Potter aptly termed the Compromise of 1850 as “a truce
perhaps, an armistice, certainly a settlement, but not a true compromise.”83

California thus became a free state. New Mexico and Utah’s situation was
more ambiguous. The enigma of Cass’s popular sovereignty—which confus-
ingly translated into either Calhoun’s constitutional position effectively
protecting slavery in the territories up until statehood or a possible instru-
ment to kill slavery during the territorial stage well before any application for
statehood—was built into the very structure of the settlement. Revealing
just how far the issue of slavery in the territories had become constitutional-
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ized, the law provided for any decisions made effecting slavery in either Utah
or New Mexico during their territorial stages to be appealed to the United
States Supreme Court.84 Ten years after the settlement, no slaves were
reported to reside in New Mexico Territory and only twenty-nine slaves were
in Utah Territory. In the end, Webster’s judgment that climate and geography
effectively banned slavery in the area appeared to be validated by census data.
Nevertheless, both territorial legislatures provided legal sanction to slavery.
Utah’s act was passed in 1852 and New Mexico’s in 1859.85 As neither terri-
tory ever enacted a law challenging the property rights of slaveholders, no
appeals were ever made to the Supreme Court.

Some parts of the Compromise of 1850 had nothing to do directly with
the issue of slavery in the territories. Of these, the Fugitive Slave Act of 1850
is the principal example. Arrangement of Texas’s boundary with New Mexico,
U.S. absorption of the state’s debt, and restriction of the slave trade in Wash-
ington, D.C., made up the remaining pieces of the settlement. However, the
significance of the package rested primarily in the fact that the issue of slav-
ery in the territories, which had first threatened the Union with the entry of
Missouri and later with California, had seemingly been permanently laid to
rest. Both Douglas and President Fillmore emphasized this point.86 However,
the matter was far from dead. Four years later, Douglas himself reopened it
by devising the Kansas-Nebraska Act, a measure that invited American set-
tlement into the undeveloped part of the Louisiana Purchase above 36˚ 30'. In
the process, the Missouri Compromise line barring slavery’s northward
advance was repealed. Born in northern reaction to Douglas’s symbolic
reawakening of an old issue, the Republican party thus came into being,
devoted to halting the spread of slavery into new territories. In hindsight,
Douglas’s behavior seems almost inconceivable, given his earlier central role
in supposedly settling the problem for all time.

To explain this course of events, the historian must recreate concerns and
expectations of the times. First, one must consider the ambitions of Stephen
A. Douglas himself. As a Democrat, he knew that he needed strong southern
support if he ever hoped to become president of the United States. The role
that he played in shaping the Kansas-Nebraska Act clearly enhanced his rep-
utation in the South, where restriction of slavery north of the line of 36˚ 30'
rankled as a continuing symbol of congressional interference with that sec-
tion’s most significant domestic institution. But Douglas’s southward-looking
political motivations did not primarily determine his course. More important
was his desire to develop economic opportunities for his Illinois constituents.
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The nation was then experiencing dynamic technological growth. Rail-
roads especially captured the public imagination. Every town, certainly every
city, dreamed of becoming a commercial emporium. The westward migration
of the American people continued unabated. Railroad construction promised
to direct the course of empire. Yet, prior to the Kansas-Nebraska Act, a swath
of wilderness ranging northward from 36˚ 30' to the Canadian border
remained closed to American settlement. Over the years, the federal govern-
ment had made various treaties with Indian tribes promising them
permanent guarantees against future encroachment if they would relocate far
from areas of white settlement, beyond the western borders of Arkansas,
Missouri, and Iowa. “This policy,” wrote Douglas in late 1853, “evidently
contemplated the creation of a perpetual and savage barrier to the further
progress of emigration, settlement and civilization in that direction.”87 This
situation had become the practical negative result of the Missouri Compro-
mise of over a generation before, as southerners stood ready to block any
attempt to organize the region above 36˚ 30' into free territories. Every year
that the South succeeded in maintaining the status quo, the potential growth
of Chicago and St. Louis remained unrealized, leaving commercial interests in
both northern and southern Illinois frustrated.88 The dynamism of the age
augured against any such permanent obstruction. Douglas came to see the
Kansas-Nebraska Act as the only practical way to bring about both national
development and the growth of his state and region. With California rapidly
growing in population, the need for a transcontinental railroad was apparent.
If northern and central routes remained blocked by the presence of an Indian
wilderness, New Orleans would become by default the great city of the Mis-
sissippi River basin. Douglas intended that Chicago and St. Louis remain
front runners in this contest for urban supremacy.89

In 1853, Jefferson Davis became the secretary of war and directed the
Army Corps of Engineers to find the most feasible railroad route across the
continent. Its subsequent report was predictable: The extreme southern route,
which would best serve the interests of both New Orleans and Davis’s Mis-
sissippi, was the best of all possible routes. It bypassed the rugged Rockies and
the almost impassable Sierra Nevada that burdened more northerly routes. It
had only one geographic handicap. A strip of land in Mexico, immediately
south of western New Mexico Territory’s southern boundary on the Gila
River, was needed so that the railroad route would never have to leave the
United States on its way to San Diego. As Douglas moved to organize the
wilderness north of 36˚ 30', the U.S. ambassador to Mexico was finalizing the
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terms of the Gadsden Purchase which would put the extreme southern route
entirely on American soil.90

Typical of American politicians of all seasons, Douglas explained his pur-
poses in idealistic, democratic rhetoric. Jacksonian Democrats, of whom Dou-
glas was a prime example, saw westward expansion as essential for the
perpetuation of both individual freedom and republican government. Antici-
pating Frederick Jackson Turner, Democrats then typically believed that eco-
nomic opportunity for the masses could only be kept alive by means of a
continuously expanding agricultural frontier. The replanting of democratic
institutions, characterized by local self-government, became Douglas’s “great
principle” underlying popular sovereignty. In his own mind, the Kansas-
Nebraska Act was synonymous with American freedom, economic opportu-
nity, and local self-determination, upon which the American democratic
experiment rested.91 Most importantly, he believed in his own powers of
political persuasion to communicate this vision to the American people.

Douglas’s original bill had proposed to organize the entire area north of
36˚ 30' as “Nebraska Territory.” Dividing it subsequently into both Kansas
and Nebraska made it more attractive to southerners, who could see in Kansas
a possible future slave state, immediately to the west of slaveholding Mis-
souri. Given the fact that Douglas himself had no strong personal moral
revulsion concerning slavery, the change was seen by him as one that merely
helped move western development forward. Earlier, in shepherding the Com-
promise of 1850 through Congress, he had helped eliminate the negative
symbolic force of the Wilmot Proviso. Surrendering the moral sense of
national prohibition that the Missouri-Compromise line of 36˚ 30' had come
to represent was of no different order. For him, such moral condemnation was
only abolitionist posturing over an abstraction, lacking in practical definition
and deserving little serious consideration.

Douglas saw the Compromise of 1850 as having made the Missouri
Compromise’s earlier line of prohibition politically irrelevant. He portrayed
the modern method of resolving the issue of slavery in the territories as pres-
ent in the rules organizing Utah and New Mexico territories.92 Southerners
could readily agree with Douglas, as the Illinois senator did not overempha-
size the probable outcome of any meaningful popular sovereignty in Kansas
Territory. Most westward-moving Americans were northerners, loyal to
northern institutions and northern culture, and likely to restrict the intro-
duction of slave agriculture. As a realist, Douglas knew what popular
sovereignty, exercised during the territorial stage, was likely to produce in
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Kansas.93 But, as he prided himself a realist, it is interesting that he did not
foresee the southern rage that inevitably resulted when these facts ultimately
materialized. Focusing upon the immediate challenge of getting his bill
enacted over vociferous antislavery opposition, Douglas chose to let the
future take care of itself.

In the session of Congress that immediately followed the passage of the
Kansas-Nebraska Act, Douglas gave his primary attention to passing a Pacific
Railroad bill, but he did not succeed.94 For that matter, neither did any of the
other aspirants in this transcontinental contest. In fact, nothing happened on
this score until the Civil War, when southern desertion of Congress finally
allowed the selection of a central route across the continent, partially through
territory organized by Douglas in 1854.95

Seventy percent of northern Democratic congressmen and senators who
voted for the Kansas-Nebraska Act lost their seats in the midterm elections of
1854.96 Despite their harsh rejection at the polls, northern Democrats gener-
ally continued to opt for a harmonious relationship with southern
Democrats. As for Douglas himself, he realized that the midterm election
results virtually killed his own presidential ambitions for 1856.97 Neverthe-
less, he continued to nurture hopes of one day heading a national ticket with
the help of southern votes. While the Kansas-Nebraska Act hurt the Democ-
rats, the party at least remained afloat as a national political organization.

Whig losses in the midterm elections were more serious. The deaths of
Clay and Webster several years before contributed to the party’s unraveling.
With its traditional leadership disappearing, the party entered a steep descent.
More fundamental problems further encouraged the Whig decline. Whigs
had never shown the cleverness in managing the constitutionalization of the
issue of slavery in the territories, which had characterized the party of Cass
and Douglas. During and after the crisis of 1850, many northern Whigs had
revealed themselves as essentially antislavery people, while southern Whigs
at times occupied more strident proslavery positions than even southern
Democrats. By 1852, the national Whig party appeared to have a sectionalized
split personality so far as the slavery issue was concerned.98

Webster had provided a model of a sectional Whig leader moderating his
message to meet the needs of his national party, but few northern Whigs fol-
lowed his example. Indeed, Senator William H. Seward’s remarks during the
debates leading to the Compromise of 1850 especially hurt the cause of
southern Whiggery. An advisor to President Taylor, New York’s Seward had
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addressed the emotional needs of his section by preaching against the
immorality of slavery rather than effectively representing his president’s
plan to end the immediate sectional crisis.99 Accordingly, southerners fell
away from the Whig party in droves following the Compromise of 1850. The
witness of the Louisiana-slaveholding soldier-hero Taylor being manipulated
by the likes of “higher law” Seward produced a southern alienation that con-
tributed to a Democratic landslide in the elections of 1852.100 Rather than
hold onto an increasingly marginalized national Whig party, northern Whigs
also exited their party in 1854, further relegating the party of Clay and Web-
ster to a political grave. Two new parties—the national American (or
Know-Nothing) party and a sectional, northern Republican party—quickly
emerged.101

It is important not to overemphasize the role that the slavery issue
played in the death of the Whig party. Economic and personal issues had
called the party into being in the 1830s, yet they were passé by the early
1850s. Clay’s themes of protective tariffs, federally sponsored internal
improvements, and the Bank of the United States no longer effectively
divided the parties. With the passing of Andrew Jackson in 1845, continuing
animosity toward “King Andrew” no longer had any relevance. A growing
degree of interparty consensus on economic issues heightened intraparty
sensitivities over slavery, especially within the Whig party.102

Those northern Whigs gravitating toward the Know-Nothings did not
jettison their antislavery views; rather they preferred, temporarily at least, to
accentuate a presumably greater concern with cultural issues surrounding the
changing demographics of European immigration. German Catholics came to
the United States during this time, but it was particularly the increasing
numbers of impoverished Irish Roman Catholic immigrants that sparked a
nativist reaction among northern Know-Nothings, who experienced the
shock of this invasion more directly and immediately than southern Know-
Nothings. In the North, Roman Catholic prelates made increasing demands
that the Protestant practices of Bible reading and hymn singing be removed
from schools supported by public taxation. As there was no public school sys-
tem in the South, a similar clash did not occur there. Nevertheless, a number
of southern Whigs chose to experiment with this new national coalition,
framed around a shared, intersectional Protestant distrust of Roman Catholi-
cism. Interestingly, while northern Know-Nothings tried to persuade voters
that Irish Catholic newcomers tended to support slavery, southern Know-
Nothings argued that immigrants in the North were the natural enemies of
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slavery and that their demographic growth was the greatest long-term threat
that the South faced.103

Some northern members of this new nativist party worked to mute their
antislavery differences with their southern evangelical brethren, but such
efforts were generally unsuccessful. These differences gradually undermined
a national organization devoted to preserving Protestant practices and cul-
tural understandings in American life and government.104 Republicans, made
up mostly of former northern Whigs but containing antislavery Democrats
as well, were not similarly restrained, given the lack of any southern branch
in their party. This fact gave them a long-term advantage over the Know-
Nothing party in the North. Republicans proudly resurrected the Wilmot
Proviso, broadening it to apply to all federal territories, not just the Mexican
Cession.105 Free-soil parties had existed in the past, but they had never rep-
resented more than a small minority of the American electorate.106 The
Republican party posed a different threat to the South, for as a contender for
major-party status in the most populous section of the Union, it had the abil-
ity to win the presidency without garnering a single southern vote.

The Republican party represented many shades of antislavery opinion.
Some members were motivated by their hatred of the slave-system’s injus-
tices done to African Americans, whereas others were motivated by a racist
contempt for blacks themselves and wished the nation to be rid of both slav-
ery and blacks altogether.107 Republicans also trumpeted negative stereotypes
of the arrogant and barbarous slaveholder.108 In general, Republicans were
characterized by their cultural distance from both southern slavery and black
people, rather than outright compassion for the slave or hatred for either
slaveholders or African Americans. They spoke for many northerners who
were tired of perpetually genuflecting before southern sensibilities, as they
commonly saw all things southern as corrupting republican virtue and hold-
ing back national economic progress. By restricting the spread of slavery,
they wanted the West to become culturally northern and entrepreneurial in
spirit. In Europe, a little-known social revolutionary by the name of Karl
Marx suggested that concepts such as “freedom” and “equality” would be
especially exalted by the emerging spokesmen of industrial capitalism, as
these ideas best justified depersonalized labor relationships essential for rapid
economic development. Such words certainly characterized the rhetoric of the
new Republican party, yet usually within a context of expanding economic
opportunities in western territories kept free of slavery.109 Republicans typi-
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cally did not call for the destruction of slavery in the states where it already
existed. Rather, they wished to restrict and slowly undermine slavery, with-
out destroying the nation in the pursuit of immediate abolition.

Republicans wanted to end what they regarded as the unnatural hold of
the slaveholding interest upon the government of the United States. They
recalled the Declaration of Independence as having founded the nation upon
an ideology unfriendly to the very concept of slavery. Spokesmen such as
William H. Seward recalled that the Constitutional Convention had revealed
its hostility to a perpetual slaveholding republic “by authorizing Congress to
prohibit the importation of ‘persons’ who were Slaves after 1808, and to tax it
severely in the meantime.” The New Yorker emphasized that the framers
intended for the Constitution to provide no meaningful federal support to the
slaveholding interest, and yet the exact opposite had occurred piecemeal over
the intervening decades. Seward recalled all of the innovative constitutional
theories hostile to slavery that had first surfaced on a national stage during
the Missouri crisis. He identified the ruling Democratic party as the key to
the slave-power’s hold over the federal government. Going hand-in-hand
with the Republican emphasis on keeping slavery out of the western territo-
ries, Seward emphasized that the Republican party first needed to break the
grip of the Democratic party upon the reins of national power.110

The Republican party wanted a nation guided by one cultural standard
rather than remain a “house divided against itself.” The focus of this ori-
entation initially was the Republican resolve to put slavery on the course of
national extinction. Cultural homogeneity was the watchword of the
Know-Nothing party as well. While Republicans generally shunned Know-
Nothingism as too extreme, northern nativists sensed that (unlike the
Democratic party) Republicans would never be actively antinativist as an
organization. Flattering new citizens at election time, individual Republican
office seekers at times celebrated the increasing cultural diversity that was
coming to characterize the North. As a matter of emphasis, antinativism
never became a Republican priority, and Republican antinativists such as
William H. Seward were a rare commodity. Typically, Republicans were of
Protestant backgrounds, distrusted Roman Catholicism, and were prone
toward moralistic crusading, a trait most evident in their evangelical anti-
slavery campaign. When the Know-Nothing party finally died after only
several years of operation, most northern Know-Nothings found a welcome
home in the Republican party.111
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Republicans and northern Know-Nothings joined in the fight against
slavery in the territories, realizing that in Kansas the national destiny was
unfolding. Specifically, the struggle over Kansas challenged whether popular
sovereignty could ever serve as a practical solution to the issue of slavery in
the territories.112 At first, fraudulent voting on the part of Missourians mas-
querading as Kansas settlers carried elections for proslavery.113 Antislavery
forces then erected their own illegal territorial legislature to countermand a
legal legislature elected by fraud.114 Springing up at the grassroots of this
western struggle, eventual guerrilla warfare in Kansas sent shock waves
across the nation.115 As small-scale violence in Kansas reached a crescendo in
1856, Republicans and Know-Nothings tested their relative strength in the
political arena. The year before, the Know-Nothing party carried many state
contests, and it then looked as if it would emerge as the premier rival of the
Democrats.116 But this early assessment was premature, for in the presiden-
tial contest of 1856 the Know-Nothings effectively disintegrated over a
national-convention plank regarding slavery in the territories. In that elec-
tion, the Republicans emerged as the only real challenger to continuing
Democratic control. Pennsylvania’s James Buchanan, the Democratic nomi-
nee, went on to win that contest, but he and the rest of his party found the
outcome uncomfortably close. The loss of several northern states from
Buchanan’s column—Pennsylvania and Illinois or Indiana, to be specific—
would have given the victory to John C. Frémont, the Republican party’s first
presidential nominee.117

For years, there had been talk of the Supreme Court providing a defini-
tive statement on the issue of slavery in the territories. In 1848, a Senate
committee headed by John M. Clayton had first proposed the idea of a judicial
solution, which was included as a possibility in the New Mexico and Utah
provisions of the Compromise of 1850.118 In a speech delivered in the Senate
on May 2, 1856, Louisiana’s Judah P. Benjamin suggested that the Court
needed to resolve differences between northern and southern Democrats in
interpreting the practical operations of popular sovereignty under the
Kansas-Nebraska Act. Both Cass and Douglas immediately praised this sug-
gestion.119 Finally, President Buchanan noted in his inaugural address on
March 4, 1857, that soon the Supreme Court would hand down the long-
awaited decision resolving the true meaning of popular sovereignty.120 Yet
when the decision came days later, it was not primarily addressed to the issue
of popular sovereignty but rather to the inability of Congress to ban slavery
from the territories. Only indirectly did the Court’s decision effect popular
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sovereignty. As creatures of Congress, territorial governments certainly could
not exercise powers forbidden to Congress itself. Taney himself gave only a
few lines to this lesser issue.121

Three years before, shortly after the repeal of the Missouri Compromise
line of 36˚ 30', President Pierce’s attorney general had reported his opinion
that Congress had exceeded its constitutional authority in 1820.122 Indeed,
even before that, John C. Calhoun had thoroughly developed the constitu-
tional reasoning that was ultimately employed in the Dred Scott decision.
This logic held that the Constitution prevented congressional meddling with
southern property rights in the commonly held federal territories. By fully
exploiting the concept of state police powers in defining slave property, the
Court transformed a state sovereignty protected by the Tenth Amendment
into a doctrine of national proslavery power to determine the future course of
the western territories.123

Effectively, the Court told the rapidly rising Republican party that it
should disband, that it could not carry out its principal raison d’être. In this
case, the weakest branch of the federal government informed Congress, the
strongest branch, that it lacked the power to accomplish the will of an emerg-
ing sectionalized national majority. The Court instructed the nation that the
Constitution was indeed a proslavery compact.124 The result was a political
explosion in the North. The Dred Scott decision, only the second instance in
U.S. history of the Court invalidating a federal statute, was built upon both a
weak legal argument and a misrepresentation of history.125 Republican
refusal to accept the judgment followed, as party propagandists spread the
notion of a conspiratorial “slave-power” that corrupted not only the govern-
ment of the United States (including the Court), but even the Constitution
itself. Republicans were not undone by the decision but instead were handed
a new weapon—that being the well-grounded speculation that Chief Justice
Roger Taney’s court intended eventually to nationalize slavery by legalizing
it within the northern states themselves.126 The constitutionalization of the
issue of slavery in the territories had been developing for at least a decade. It
is understandable that rational people might have expected this ideological
theorizing to continue until slavery became in fact a national institution.

Typical of Republican newspapers, the Chicago Tribune warned that
slaves might soon be bought and sold on the streets of Chicago.127 Fear of
the decision’s gross exultation of the slaveholder’s property rights led the
Indianapolis State Journal to ask: “Can a slaveholder, defying our State
Constitution, bring his slaves here in Indiana and hold them?”128 Such

281 O slavery in the federal territories



concerns were not outlandish. A review of the course of American history
up to that point demonstrated that the federal government had gradually
become a tool of the proslavery interest. The Dred Scott decision especially
evidenced this, and by 1858 the Buchanan administration itself would be
revealed as uncritically proslavery. These facts encouraged speculation that
subsequent court actions, enforced by federal officials, might guarantee
slaveholders sojourning rights in free states or invalidate northern state
laws freeing slaves illegally held there. The Dred Scott decision, having
flirted with the concept of substantive due process of law in Taney’s own
opinion, could readily be expanded to uphold a broadening principle of
vested property rights, so far as slavery’s existence in the northern states
themselves was concerned.129 President Buchanan himself encouraged
northern paranoia by suggesting that the Dred Scott decision informed him
that even if Kansas eventually abolished slavery, any slaves already there
would remain in perpetual servitude even after Kansas became a free
state.130 Historian Kenneth Stampp has written: “His novel doctrine denied
the right of any territory where slaveholders had chosen to settle to become
entirely a free state regardless of the wishes of the majority.”131

New York became one of several northern states to address the broadest
proslavery implications of the Dred Scott case. Since 1850, all of the northern
states had experienced the new Fugitive Slave law’s intrusion within their
borders. In this light, the Dred Scott decision warned of possible additional
federal interference. “The decision,” reported a special joint committee of the
New York legislature, “will bring slavery within our borders against our will,
with all its unhallowed, demoralizing, and blighting influences.” As New York
allowed African American men to vote under certain property restrictions,
the Dred Scott decision’s ruling that free blacks were incapable of state citi-
zenship was direct proof of federal interference with state prerogatives. The
joint committee’s report closed with a reference to the Virginia and Kentucky
Resolutions of 1798, suggesting that state nullification remained as the
northern states’ ultimate constitutional remedy against proslavery federal
oppression.132

For more cautious Republicans, who were unwilling to advocate open re-
sistance to federal judicial authority, two dissenting justices in the Dred Scott
case offered a convenient escape hatch. Justices John McLean and Benjamin R.
Curtis held that as soon as Justice Taney and others ruled that Scott could not
be a citizen of state or nation the case effectively ended and that all subsequent
argument was merely obiter dicta. Modern students of the decision do not give
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much credence to the position that the court did not effectively decide on the
issue of slavery in the territories. Nonetheless, some Republicans claimed so at
the time for practical political effect. In this way, Republican office seekers
could assert that they were still law-abiding while advocating the election of a
Congress intent on outlawing slavery in the territories.133

As northerners absorbed the meaning of the court decision, more threat-
ening news arrived. The proslavery territorial legislature of Kansas chose to
press the issue of immediate statehood. With each passing month, the real but
officially unrecognized antislavery majority in the territory grew larger, which
convinced the legislature to act while there was still a slim chance for victory.
In an act of nonviolent resistance, antislavery settlers boycotted the election
for a state constitutional convention, many of them fearing that their partici-
pation would only be overcome by proslavery fraud in any case. Robert J.
Walker, Buchanan’s handpicked territorial governor, valiantly tried to persuade
antislavery voters that he was intent upon conducting a fair election, but his
efforts were unsuccessful in getting them to vote.As a result, a proslavery con-
stitutional convention was elected. Convening at Lecompton in the fall of
1857, the convention quickly drafted a proslavery state constitution.134

In referring the document back to the people of Kansas for ratification,
the convention refused to allow a simple “yes” or “no” vote. Instead it came
up with a scheme that made a mockery of popular sovereignty itself. Kansas’s
voters were given a choice of the Lecompton constitution with slavery unre-
stricted or with slavery restricted to the current slaves then residing in the
territory. If the latter option passed, roughly two hundred slaves already in
Kansas would remain slaves for life, as would their descendents.135 Governor
Walker renounced this method of referral as a sham and eventually resigned
over the issue. Under extreme pressure from the proslavery wing of the
Democratic party, Buchanan himself came out in favor of the unseemly
process.136 Lewis Cass, who was then Buchanan’s secretary of state and Gov-
ernor Walker’s supervisor within the cabinet, supported Buchanan. Although
himself the father of popular sovereignty, Cass was willing to sacrifice his ide-
ological creation in hopes of keeping intersectional peace.137 Since 1789, the
“slaveholding republic” had been nurtured by this brand of “doughface”
accommodation.

Kenneth Stampp has described Buchanan’s choice as ripe with historical
consequences. Unlike some other scholars, Professor Stampp does not regard
Buchanan to have been weak willed and easily manipulated by the proslavery
interest. Rather, he portrays Buchanan as regarding the whole affair as over a
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meaningless symbolism created by noisy abolitionist extremists. In
Buchanan’s eyes, the will of Kansas’s antislavery majority could have been
quietly implemented once the territory became a slave state. Then, the
proslavery articles of the state constitution could have been repealed. Stub-
bornly, Buchanan chose to stand his ground against all those who could not
see the logic of his position.138 Professor Stampp credits the president’s obsti-
nate resolve to his hatred of abolitionism and a personal indifference to the
moral issue of slavery. Stampp speculates that had Buchanan heeded the
straightforward advice of Governor Walker and come out against the
Lecompton fraud, the southern march toward secession could have been
diverted. Buchanan was in a position to lead his southern allies toward realis-
tic outcomes. Instead, he allowed southern passions to fester into predictable
political defeat, which in turn drove the South closer to secession. Had
Buchanan exercised proper leadership, Stampp emphasizes, the Democratic
party would have remained intact and the subsequent Civil War might have
been at least postponed. Accordingly, Professor Stampp sees Buchanan as
bearing major individual responsibility for the rapid descent toward the
national political disintegration that followed.139

Stephen Douglas, the principal politician then associated with popular
sovereignty, refused to support Buchanan, thus triggering the disruption of the
Democratic party. Unlike Buchanan, Douglas had little real choice in deter-
mining his course. His senate seat was up for election in 1858. If he followed
Cass in backing Buchanan, he knew that his career as an elected official would
be over, such was the popular animus in Illinois against the Lecompton fraud.
Douglas was forced to come out against this sham if he had any hope of ap-
pearing as a man of integrity. Given that he knew that Republican opposition
against him would be intense in the senatorial race, Douglas chose not only to
oppose the Lecompton constitution but fight it with a dramatic flair that would
both confuse his opponents and rally his supporters for the coming cam-
paign.140 In early December, Douglas inaugurated his anti-Lecompton crusade
with these words: “If this constitution is to be forced down our throats, in vi-
olation of the fundamental principle of free government, under a mode of sub-
mission that is a mockery and insult, I will resist to the last. I have no fear of
any party associations being severed. . . . I will stand on the great principle of
popular sovereignty, which declares the right of all people to be left perfectly
free to form and regulate their domestic institutions in their own way. I will
follow that principle wherever its logical consequences may take me.”141

Over the next several months, he forged a temporary practical alliance
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with Republicans in Congress. Buchanan, armed with the power of federal
patronage to reward and punish, opposed them. In the end, neither side
achieved outright victory. Instead, Congress passed the so-called English
Compromise, which sent the Lecompton constitution back to the voters of
Kansas to be voted up or down as a complete package. By the terms of this
“compromise,” if the voters voted against Lecompton and slavery, they would
be forced to wait several years until the territorial population reached some-
thing more than 90,000, the number then used to justify one member of the
House of Representatives. On August 2, 1858, with antislavery voters partic-
ipating in the election, the Kansas electorate killed the Lecompton
constitution by a majority of 11,300 to 1788.142

Horace Greeley, the widely read Republican editor of the New York Tri-
bune, praised Douglas’s gallant fight against the Lecompton constitution and
urged the Illinois branch of the Republican party not to contest his seat in the
November election—advice that was firmly rejected.143 Illinois Republican
leader Abraham Lincoln realized that Douglas was planning a trap even
before the Little Giant’s formal break with Buchanan. He wrote former
Democrat Lyman Trumbull, who had become Illinois’ first Republican sena-
tor in the previous election, that Douglas was scheming “to draw off some
Republicans” in the upcoming campaign. He warned Trumbull that true
Republicans should not encourage this trend.144 When Greeley began to
praise Douglas publicly, Lincoln privately exploded, accusing the New York
editor of “sacraficing [sic] us here in Illinois.”145 Six months later, and a week
before his own nomination to run against Douglas, Lincoln calmed down and
wrote calculatingly that he would have to be “patient” regarding the unfor-
tunate “inclination of some Republicans to favor Douglas.”146

Lincoln knew his challenge in this unique historical context. First, he
had to demonstrate to the voters that Douglas was not the quasi-Republican
that he often appeared to be during the Lecompton fight. Likewise, he had to
portray Douglas as intellectually and emotionally incapable of effectively
protecting northern interests. Given that Douglas had effectively stolen the
political center with his anti-Lecompton heroics, Lincoln knew that unchar-
acteristically he himself would have to take advanced antislavery positions to
create any significant difference for the voters. Lincoln, who had never come
close to achieving his unrelenting political ambitions, knew this as his defin-
ing moment. Douglas was a national political force. A contender who could
match him blow for blow might become a national leader himself. Such was
the test facing this prior one-term Whig congressman (1845–47).
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Lincoln successfully pressured Douglas to a series of joint debates, to
occur between August 21 and October 15,147 during which he intended to
demonstrate that Douglas was still an integral part of the slave-power con-
spiracy, as much as when he led Congress to pass the Kansas-Nebraska Act.
He meant to portray Douglas’s role as that of a political salesman to the
North, peddling the concept that popular sovereignty was the only rational
solution to the problem of slavery in the territories. Once northerners
accepted that position, Lincoln’s conspiratorial theory concluded, they would
be well along toward moral indifference, which was a necessary precondition
to nationalizing slavery.

Lincoln’s purpose was to expose the difference between true Republican
ideology and Douglas’s values—a difference that the Little Giant had tem-
porarily successfully blurred during the Lecompton fight. In achieving this,
Lincoln had to stray considerably from his party’s preferred focus on the
practical issue of slavery in the territories and instead emphasize abstract
moral values. Nonetheless, this was a modification of tactics only. The basic
strategy of convincing the public that slavery should be placed on the course
of ultimate extinction through its elimination in the federal territories
remained constant. Lincoln knew that Douglas did not share this Republican
goal, despite appearances in the anti-Lecompton fight.

Lincoln summarized his campaign focus in this way: “The real issue in
this controversy—the one pressing upon every mind—is the sentiment on
the part of one class that looks upon the institution of slavery as a wrong, and
of another class that does not look upon it as a wrong.”148 Throughout the
debates, Lincoln repeated this moral theme.149 He emphasized that the best
thinking of the Founding Fathers supported the current Republican position.
He insisted that African Americans had to be included in the meaning of “all
men” if the Declaration of Independence was to make any sense. He also
claimed that the Constitution itself had been framed so as not to allow slavery
any privileged constitutional position. The founders, he said, realized that the
nation at the outset did not live up to the ideals of the Declaration. In stating
that all persons have human rights, they had not intended to describe human
relationships as they existed then or at any time in the recorded past. All that
they intended, he emphasized, was to point the new nation in a progressive
direction: “They meant to set up a standard maxim for a free society which
should be familiar to all: constantly looked to, constantly labored for, and
though never perfectly attained, constantly approximated and thereby deep-
ening its influence and augmenting the happiness and value of life to all
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people of all colors, everywhere.”150 The framers, he asserted, had meant to
put slavery on the course of ultimate extinction. But instead, during the
interim, the federal government itself had become a tool of the slaveholding
interest.151

Douglas disagreed that the founders had intended to include black people
in the phrase “all men are created equal.” Here he sided with Chief Justice
Taney’s opinion in the Dred Scott decision. The framers, Douglas empha-
sized, did not intend to proscribe slavery in any way; neither had they
intended to promote the institution. Earlier, in a speech at Chicago, Douglas
had stated: “The framers of our government never contemplated uniformity
in its internal concerns. . . . They well understood that the great varieties of
soil, of production and of interests, in a republic as large as this, required dif-
ferent local and domestic regulations in each locality. . . . Diversity,
dissimilarity, variety in all our liberties, is the great safeguard of our liber-
ties.”152 Subtly, Douglas contrasted his political party’s tolerance of diversity
with Republican preference for moral uniformity and cultural homogeneity.
Douglas prided himself as being a practical man of the world in contrast to
rigid idealists such as Lincoln, and so he readily let Lincoln define him as a
person not guided by moral considerations. That which Lincoln intended as a
criticism, Douglas accepted as an unintended compliment.

Lincoln warned that if the voting public validated Douglas’s amoral
stance by returning him to the Senate, the proslavery plan to divert the
nation from its original purpose would be furthered. In both his “House
Divided” speech at the outset of the campaign and also in the debate held at
Ottawa, Illinois, Lincoln fantasized about a possible second Dred Scott case in
which Taney would rule that even supposedly free states could not keep slav-
ery outside their borders.153 He tied this nightmarish projection to Douglas’s
flexible morality and implied that if the voters wanted slavery in the free
states themselves, they should vote for Douglas.154 At Galesburg, Lincoln
went so far as to supply Taney’s imagined constitutional logic for forcing
slavery upon the northern states: The Dred Scott decision had already
affirmed that the Constitution recognized “the right of property in a slave,”
something that Lincoln denied was good constitutional law. Nonetheless, the
Court had decided it. This new Court doctrine, when combined with the Fifth
Amendment’s property-protecting due process clause and the privileges and
immunities clause of Article IV, Section 2, could produce a ruling protecting
slavery within the northern states as well as in the western territories.155

Before racist crowds, especially in southern Illinois, Douglas emphasized
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that Lincoln’s egalitarian logic led straight toward unthinkable racial amalga-
mation. Lincoln replied that he did not favor integrating African Americans
into American life as social and political equals. In fact, he wished that Ameri-
can blacks could be returned to Africa.156 He advocated no change in northern
society, where free blacks were oppressed at every turn.157 Lincoln had earlier
proclaimed that a house divided against itself could not stand. Yet he saw no
inconsistency in continuing the northern methods of maintaining a racially di-
vided national community. While this political position was opportune if Re-
publicans hoped to achieve majority status, here was an obvious ideological
weak spot that eventually would stall their party’s progressive advance.

In the Freeport debate, Douglas offered that which would come to be
called the “Freeport Doctrine.” Lincoln had first challenged him by asking
how the senator could continue to support both popular sovereignty and
Chief Justice Taney’s opinion in the Dred Scott decision, as the two were in
seeming contradiction.158 Douglas offered an answer that was not new. He
had stated it before. Others, including Jefferson Davis, also suggested it. But
in the context of this particular campaign, the answer took on an ominous
character for southerners.159 Practically, Douglas said, slavery could not exist
in the territories unless supported by slave codes that could be provided only
by territorial legislatures. Hence, in order to keep slavery effectively out of a
territory, that territory’s legislature did not have to outlaw slavery directly,
which in the Dred Scott decision Taney had suggested that it could not do
anyway. All that it had to do was not pass any slave codes, the multifaceted,
tyrannical police regulations that every slave society needed to keep its
human property well behaved and orderly. By inactivity or indefinite pro-
crastination, a territorial legislature could effectively outlaw slavery without
ever conducting a frontal assault. Unlike Lincoln, Douglas saw no need to
oppose Taney’s opinion. He could support essentially meaningless judicial
abstractions, while continuing to rely on his “great principle”—the meaning-
ful democratic processes of popular sovereignty and local self-determination.

Douglas’s reputation in the Democratic party was not negatively affected
by the Freeport Doctrine. In the North, his supporters were somewhat
inspired by the bold proclamation. In the South and among northern
Buchanan Democrats, his reputation had already been severely damaged in
the congressional debates over the Lecompton constitution. Publicity of the
Freeport Doctrine did have an effect, however, as the South began to demand
that Congress enact a slave code for all the territories and thereby overcome
the limitations of judicial power which Douglas apparently celebrated.160
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Eventually, Douglas had to deal with the aftermath of his Freeport Doc-
trine, but more immediately his challenge was to defeat Lincoln. Little was
spared by either side in a campaign that at times was waged on a low level, in
stark contrast to the classic character of the debates themselves. The Republi-
can press accused Douglas of promoting the interests of the Roman Catholic
church, in that his wife was a Catholic and his children were enrolled in Jesuit
schools.161 In the end, this mean-spirited attack did not help. Following the
election, state legislators that were pledged to Douglas reelected their cham-
pion in the manner then prescribed by the Constitution.162 Writing to a
friend that he would “now sink out of view, and . . . be forgotten,” Lincoln
added, “I believe I have made some marks which will tell for the cause of civil
liberty long after I am gone.” He was clearly disappointed at the result and
thought that his political career might be at an end.163 In reality, it had only
barely begun. His keen mind and ability to reduce abstract principles to eas-
ily remembered fundamental maxims impressed newspaper readers of the
debates across the North.164 For example, his explanation of the Declaration
of Independence’s meaning was timeless in its persuasive simplicity. In the
concluding debate at Alton, he had returned to this theme:

The authors of that notable instrument intended to include all men, but they did

not mean to declare all men equal in all respects. They did not mean to say all

men were equal in color, size, intellect, moral development or social capacity.

They defined with tolerable distinctness in what they did consider all men created

equal—equal in certain inalienable rights, among which are life, liberty and the

pursuit of happiness. This they said, and this they meant. They did not mean to

assert the obvious untruth, that all were then actually enjoying that equality, nor

yet, that they were about to confer it immediately upon them. In fact, they had

no power to convey such a boon. They meant simply to declare the right so that

the enforcement of it might follow as fast as circumstances should permit.165

By comparison, both Douglas and Chief Justice Taney publicly exhibited a
poor understanding of the Declaration’s political philosophy. Indeed, a conve-
nient forgetfulness regarding the nation’s original ideals had facilitated the
federal government’s gradual seduction by the slaveholding interest.166 Lin-
coln’s forceful protest demonstrated that the best way to end this pattern of
drift was to recall and clearly reexpress first principles.

A decade earlier, John C. Calhoun had argued that the South needed to do
more than drift so far as the Declaration of Independence was concerned.
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Preferring to begin the hard work of converting the South to a theory that
could support both hierarchy and oligarchy, Calhoun wanted to reject Jeffer-
son’s old ideology outright, for, as he acknowledged publicly, it clearly
included African Americans within its scope. The South Carolinian proslav-
ery thinker/politician found this inclusion completely unacceptable and not
correctable by bastardizing its original meaning.167 Few southerners followed
his advice, preferring the easier course, advanced by Taney and Douglas, of
merely restricting the Declaration for whites only. Lincoln identified and
exploited the weakness of this restrictionist approach. A month before the
debates, in a speech at Chicago, he said: “Where will it stop? If one man says
it does not mean a Negro, why may not another say it does not mean some
other man?”168 Thereby, Lincoln revealed the problem that had earlier con-
cerned Calhoun, who had known that a restricted Declaration logically
eventually had to unravel.

By not allowing Douglas to rest upon his anti-Lecompton accomplish-
ments during the campaign, Lincoln pushed the Republican party to a more
advanced position than that advocated by those eastern Republicans who had
wanted to allow Douglas to run uncontested in 1858. By his hounding of
Douglas during the debates, Lincoln also insured that the clever Illinois sen-
ator could never repair his relations with the South. At Jonesboro, he asked
Douglas if he would vote for a congressional slave code, if such an opportu-
nity arose. Douglas’s quick and negative response, fully in harmony with the
principle of popular sovereignty, served notice to southerners that he would
always be their enemy.169 Indeed, it was this very issue of a federal slave code
for the territories that drove the generations-long sectional conflict toward its
ultimate conclusion.

The Dred Scott decision had proclaimed abstract property rights for
slaveholders in the territories, but these were empty promises unless sup-
ported by local police regulations, commonly known as slave codes.
Southerners keenly felt that such regulations were their due, for without
them the practical effect of the Dred Scott decision was undone. The Lecomp-
ton constitution’s failure demonstrated how the earlier southern hope of the
Kansas-Nebraska Act to produce one more slave state had been misplaced.
Without a federal slave code for the territories, the Dred Scott decision also
was worthless. In the midst of all of these dashed southern expectations was
the figure of Stephen A. Douglas. On December 9, 1858, the Democratic sen-
atorial caucus, controlled by the proslavery element in the party, announced
that Douglas had been removed from his chairmanship of the committee on
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territories, a position that he had held for eleven years.170 The following year,
President Buchanan called for Congress to protect slaveholders’ property in
the territories.171 On February 2, 1860, Jefferson Davis introduced a set of
resolutions calling for a federal slave code for the territories.172 Knowing that
his resolutions lacked the votes to be enacted, Davis focused upon getting the
Democratic caucus to approve them as a litmus test of doctrinal acceptabil-
ity.173 Meanwhile, Douglas tried vainly to explain the multiple nuances of his
popular sovereignty doctrine to a national audience in an article in Harper’s
Magazine that appeared in September 1859. The ironic consensus of both
Republicans and southern Democrats that congressional action was needed to
resolve the issue of slavery in the territories once and for all revealed the
weak position of Douglas entering into a presidential campaign.174

On the eve of the Civil War, the South demanded national power to set-
tle the issue of slavery in the territories. In 1859, the proslavery U.S. Supreme
Court also promoted a nationalist interpretation of the Constitution in the
case of Ableman v. Booth, which denied a Wisconsin constitutional challenge
to the Fugitive Slave Act of 1850. Ironically, the slaveholding interest, which
had long kept a potentially dangerous federal government in check by means
of a strict states-rights interpretation of the Constitution, came to rely on a
nationalist understanding in its hour of greatest challenge.175 Over the
decades, the federal government had effectively become a proslavery instru-
ment by means of multiple little decisions and unconscious drift. But with a
northern majoritarian impulse threatening to overwhelm past practices, the
South demanded that the federal government enforce what it had come to
regard as binding constitutional guarantees. Of course, this declaration of
national supremacy was not without an all-important caveat: If the federal
government failed to fulfill its constitutional duty, as southerners perceived
it, the dismemberment of the Union itself would necessarily follow.

In April 1860, the Democratic National Convention met at Charleston,
South Carolina. The meeting lasted for only ten days, breaking up over Dou-
glas’s refusal to support a federal slave code for the territories.176 On June 18,
Democrats met again at Baltimore, with the same result. This time, the con-
vention disintegrated after only six days.177 Following this second debacle,
sectional branches of the party met separately in that city. In this way, two
separate Democratic platforms and sets of nominees for the presidency and
vice presidency were finalized.178 Going into the presidential election of 1860,
Democrats could find no common ground, thereby virtually assuring the
election of Abraham Lincoln, who was nominated as the Republican presi-
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dential candidate in May. Lincoln’s subsequent election set up the secession
crisis and the bloody war that followed. This, and the fight over a federal slave
code for the territories that preceded it, are familiar ground. Less known is the
fact that the struggle over control of the western territories (beyond the
southern symbolic demand for a federal slave code) did not end with Kansas’s
rejection of the Lecompton constitution. On the very eve of civil war, the final
episode began. At issue was the future of southern California.

Except for Cuba, which perennially remained high on the southern agenda,
California had no effective rival for irritating the issue of slavery’s expansion
over an extended period.179 Missouri had become the centerpiece of a great
intersectional compromise in 1820, but after that, except to supply “border
ruffians” to foul territorial elections in Kansas, Missouri ceased to affect the
issue. By contrast, California seemed to be in the mounting sectional contro-
versy from the time of the Mexican War right up to the Civil War itself.
Many saw it as the underlying cause spurring Polk’s aggressive policy toward
Mexico. Then came the California gold rush, which forced the Compromise of
1850, of which California statehood became the central part. In the years that
followed, maneuvering over transcontinental railroad routes to California
helped spawn the Kansas-Nebraska Act. Even after that, the presence of Cal-
ifornia in the American Union remained a disruptive influence, as it served as
both a recruiting ground and a base camp for proslavery filibuster expeditions
into Central America, led by the likes of William Walker and “General”
Henry A. Crabb.180

Many a southerner grieved that even though Los Angeles and San Diego
existed at approximately the same latitudes as the major cities of South Car-
olina, southern California was part of a free state. A number of transplanted
southerners comprised the most influential citizens in both Los Angeles and
San Diego. Indeed, months before the completion of the Compromise of
1850, a mass meeting in Los Angeles had petitioned Congress, protesting the
pending admission of California as a free state. This petition called for south-
ern California to become a federal territory, which would have left northern
California alone to become a new free state.181

The idea of having southern California become a federal territory revived
immediately following the passage of the Kansas-Nebraska Act. At that time,
a New Orleans newspaper speculated: “The Nebraska principle of popular
sovereignty and non-intervention smooths the way for the establishment of
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a slave State in Southern California. For if the people of California choose to
divide their domain, and to set up another State with Southern institutions,
of course Congress will not presume to interpose any objection.”182 As for
the southern Californians themselves, they kept pushing for their section of
the state to be converted into a federal territory.183 Even some northern Cal-
ifornians welcomed the idea of southern California eventually becoming a
separate state, for only by the proliferation of western senators and congress-
men could western issues rise on the national political agenda.184

Early in 1859, a measure to divide California was presented before the
California state legislature. San Luis Obispo and all counties southward were
to form the new “Territory of Colorado.”185 This event did not go unnoticed
in the East. In Lincoln’s Illinois, California’s movement in such a direction
appeared as more evidence of the slave-power conspiracy.186 Southern Cali-
fornia, combined with an area along the Gila River in present-day Arizona,
was promoted in DeBow’s Review as having potential to support cotton agri-
culture.187 In 1859, the New Mexico Territorial legislature enacted a slave
code, despite the fact that no slaves then lived in the territory. All of this
appeared as preparatory for some larger southern vision. Federal patronage
from the Buchanan administration, together with threats not to defend the
region adequately against Indian attacks unless the slave code were passed,
reportedly persuaded the legislature to take this action.188 Even after the dis-
appointment following the failure of the Lecompton constitution, some
southerners continued to hope for slavery’s expansion into the West.189

Patronage from the Buchanan administration shaped local politics in
California as much as in New Mexico. In the Golden State, “Chiv” (Chivalry)
Democrats, backed by the promise of federal favors, arranged for Andrés Pico
to front the split-the-state movement. Ostensibly, the proposal for southern
California to become a federal territory was to provide relief for Latino land
owners, whom the state legislature had heavily taxed.190 The argument was
unconvincing. Why should the state legislature act in this manner, when
simply lowering property taxes would have been far easier to achieve? In
addition, why did the California legislature suddenly take such a keen inter-
est in helping Latinos? Just a few years earlier, the state legislature had passed
measures designed to drive them from the gold fields.191 Rumors circulated
that Pico, who had led “Californio” military resistance during the Mexican
War, had been promised the new territorial governor’s post.192 These esti-
mates of Pico’s motivations were accurate, for when Abraham Lincoln won
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the presidency in 1860, Pico did an abrupt political about-face, switching to
the Republican party in order to feed (in the words of one of his former
southern allies) at “the flesh pots of Abraham.”193

The state legislature passed the bill to split the state with an interesting
twist. Reminiscent of the Lecompton constitution, which had been referred
to the voters only in a most restricted sense, the split-the-state referendum
was only offered to the voters of southern California, where the outcome
was predictable.194 Such an arrangement revealed the slave-power’s work-
ings in California, a matter that had concerned Lincoln himself.195 In the
fall of 1859, Mississippi’s governor Henry S. Foote, who had been promot-
ing the division of California for almost a decade, announced: “I believe that
in less than two years from this time, if we are wise, we will have a slave
State in Southern California. The State has been divided within the last six
months for that purpose.”196

Under the Dred Scott decision, slavery could not be politically barred
from any federal territory. Yet, by 1859, southerners realized that abstract
principle was meaningless without accompanying territorial slave codes.
The recent memory of dashed hopes in Kansas cautioned against any south-
ern enthusiasm about the proposed Territory of Colorado, for the
superiority of northern numbers could ultimately dictate an antislavery
result.197 Looking toward secession, most southerners held in abeyance the
hope of splitting California. If and when a new southern confederacy
became established, then the proslavery interest could reasonably demand
its due in California. For northerners, the dizzying events of 1859 to 1860
likewise postponed any consideration of the California proposal. Of course,
had anything come of Senator John J. Crittenden’s peace plan of December
1860 to divide the West between slavery and freedom, the California request
of 1859 would have become a necessary part of implementing the so-called
Crittenden Compromise.

With the beginning of the war, the South once again considered southern
California, as demonstrated by the westward advance of Confederate troops
that ended at the Battle of Glorieta Pass in New Mexico Territory on March
28, 1862.198 Southern defeat at that place concluded this last effort to extend
slavery into the western territories.
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Two weeks before the inauguration of Abraham Lincoln on
March 4, 1861, Jefferson Davis was sworn in as president of a new repub-
lic, erected in less than a hundred days and extending from South Carolina
to Texas. Nothing in the history of the Civil War is more remarkable than
the speed with which secession proceeded and the Confederacy took shape,
once the outcome of the presidential election was known. The rush to
action reflected a passion also expressed in much southern rhetoric. A New
Orleans editor called Lincoln’s election a “deliberate, cold-blooded insult
and outrage upon the people of the slaveholding states.”1 The Richmond
Enquirer declared that it amounted to “an act of war.”2 Private feeling was
often as intense as public sentiment. The wife of a Georgia planter
exclaimed in a letter to her son: “We have no alternative; and necessity
demands that we now protect ourselves from entire destruction at the
hands of those who have rent and torn and obliterated every national bond
of union.”3

When it came to choosing a specific course of action, southerners
were, as usual, unable to agree, but what proved to be decisive in the win-
ter of 1860–61 was the critical number among them who viewed the
election of Lincoln as adequate reason for immediate dissolution of the
Union. At the heart of the matter was southern perception of the Republi-
can party not as a mere political opposition, but as a hostile, revolutionary
force bent on total destruction of the slaveholding system. “Our enemies
are about to take possession of the Government,” wrote a South Carolin-
ian. “We must expect just that sort of leniency which is shown by the
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conqueror over a subjugated and craven people.”4 Such apprehensions were
widespread, and the list of dangers allegedly activated by Lincoln’s victory
was a long one. The new party in power was expected to repeal the fugitive
slave laws, prohibit interstate trade in slaves, reverse the Dred Scott decision
through a reorganization of the Supreme Court, and abolish slavery in the
territories, in the District of Columbia, and in the forts and arsenals of the
United States. More than that, empowered Republicans would break down
southern defenses against abolitionist propaganda and subject slaveholding
society to a mounting threat of internal disorder.5 The platform of the Repub-
lican party, according to Senator Clement C. Clay of Alabama, was “as strong
an incitement and invocation to servile insurrection, to murder, arson, and
other crimes, as any to be found in abolition literature.”6 Republicans must be
dealt with as enemies, said a North Carolina editor; their policies would “put
the torch to our dwellings and the knife to our throats.”7

Of course southerners exaggerated the radical tendencies of Republican-
ism, and they probably overestimated its potential menace. The Republican
free-soil principle was actually a political and moral compromise with the
institution of slavery, and Republican leaders were something less than will-
ful agents of violent social revolution. Yet southerners made no mistake in
perceiving the election of Lincoln as a sharp break with the past. To under-
stand its revolutionary implications for southerners, one must take into
account not only the malign countenance of Republicanism in the South, but
also the character and conduct of the national government from 1789 to 1861.

Although the nation had been termed “a house divided against itself”
and “half slave and half free,” in one respect, unity had tended to prevail over
duality. The policy of the federal government down through the years, despite
several conspicuous exceptions, had been predominantly supportive of slav-
ery. Whatever it might be as a federal union of sovereign states, the
antebellum United States, as a sovereignty itself, was a slaveholding republic.
That was the impression given by the national capital. That was the image
presented in diplomacy to the rest of the world. And that had become the law
of the land by edict of the Supreme Court. “The right of property in a slave is
distinctly and expressly affirmed in the Constitution,” Chief Justice Taney
had declared in 1857. The federal government therefore had no power over
the institution except “the power coupled with the duty of guarding and pro-
tecting the owner in his rights.”8

But with Lincoln’s election, all was suddenly changed. The old republic—
which had protected the slaveholding interest on the high seas, in relations
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with foreign governments, in the District of Columbia, in the federal territo-
ries, and to some extent even in the free states—was at an end. Many
southerners accordingly came to the conclusion that their only recourse was
to erect another federal republic, with its constitution more securely bound to
slavery but otherwise modeled closely after the republic they had lost.

For southerners, John Brown’s raid on Harpers Ferry, Virginia, in mid-
October 1859 revealed the true intent of the Republican party. Whereas
southerners had viewed the new party as a hostile force before Harpers Ferry,
after that event this perception became more visceral than thoughtful,
thereby preparing the ground for southern secession and eventual civil war.
Coming a mere year before the election of the first Republican president, the
impact of John Brown’s raid upon the collective southern psyche can scarcely
be overemphasized.

Before taking this bold action, Brown had earlier gained notoriety at Pot-
tawatomie, Kansas, in 1856. His subsequent planning of an attack on the fed-
eral armory at Harpers Ferry, a bold stroke that he hoped would become the
long-awaited Armageddon of American slavery, was faulty to say the least, but
his resolve was unstoppable. In his seizure of the federal arsenal there, he
hoped to supply escaping slaves with arms in mountain hideouts stretching
deep into the southern states.9 Following the taking of the armory itself, slaves
from the surrounding countryside were to gravitate to Brown and his men. In
execution, the plan fell apart. Brown’s band was overwhelmed by U.S. Horse
Marines under the command of Army Colonel Robert E. Lee. Brought to trial
in Charlestown, (West) Virginia, Brown was tried, convicted, and executed for
murder and treason. The entire process took a month and a half.

Had Brown been killed in his final battle, the impact of this event upon
the course of history would certainly have been less. As it was, John Brown
alive became a force that perhaps only he had foreseen. Allowed to plead for
his life, he instead chose to deliver discourses against the sinful nation that
allowed slavery’s continuance. As he awaited his execution, every word he
uttered or wrote found its way into print. The fact that many northerners,
Republican leaders included, dismissed his actions as insane or criminal had
little impact upon southerners, who were far more impressed by the multiple
expressions of northern public mourning at the news of Brown’s hanging.10

For many southerners, this aspect of the affair made secession virtually
inevitable as soon as northerners elected a “Black Republican” president,
thereby confirming the North’s undying hatred for the South.11
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From the moment of Brown’s capture, evidence revealed a wider conspir-
acy. Franklin Sanborn, Gerrit Smith, Samuel Gridley Howe, Martin Delany,
Augustus Wattles, and Frederick Douglass were implicated. Authorities were
particularly interested in Douglass, the premier African American abolition-
ist.12 Although Douglass had unsuccessfully tried to talk Brown out of his
high-risk sortie, he had known about Brown’s plans in advance and under-
standably did nothing to alert authorities. With Brown captured, this most
famous former runaway slave fled again to Great Britain, where earlier in his
career he had gone to escape the reach of American slave catchers. There, safe
from Virginia justice, Douglass distanced himself from Brown, a strategy that
helped ease his eventual return to the United States. Douglass emphasized
that under the American constitutional system slavery could be destroyed
without violent revolution. Simultaneously, Abraham Lincoln adopted a sim-
ilar theme as Democratic party prints sought to tie Brown’s violence to
William H. Seward, the front-runner for the Republican presidential nomi-
nation in 1860.13 Seward’s radical image had been earned by his penchant to
engage in rash rhetorical flourishes, which made him appear more extreme
than he really was. As Seward already commanded the radical flank of the
Republican forces, Lincoln took more moderate positions. This move espe-
cially made good political sense, as Republicans had to attract former
Know-Nothings and Millard Fillmore supporters if they hoped to win in
1860.14 Beginning to believe that he had a chance of capturing the presidential
nomination, Lincoln traveled to Seward’s New York to make himself better
known among both friends and enemies of the powerful Republican senator.

On February 27, at the Cooper Institute in New York City, looking his
best in a new suit of clothes, Lincoln emphasized that the Republican party
wanted only to continue the conservative course initiated in the Northwest
Ordinance, which had first restricted the spread of slavery into the Ameri-
can West. Unable to ignore the event at Harpers Ferry, Lincoln railed
against the “slander” of those who sought to confuse John Brown’s mur-
derous course with the Republican party’s peaceful, gradualist approach to
the problem.15 At the same time, responding to the taunts of British Gar-
risonians, Frederick Douglass made a major address in Glasgow. In his
message that the Constitution could be used to destroy slavery in the states
where it already existed, Douglass was more radical than Lincoln. Nonethe-
less, he gloried in his relatively moderate stance within the abolitionist
movement itself. Later that year, he would publish his Glasgow speech in
pamphlet form for wider distribution.16
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Douglass’s constitutional argument was not original. Lysander Spooner
and William Goodell had framed it years before.17 Nevertheless, the effect of
a former slave conducting a public seminar on the antislavery powers inherent
in the American governmental system could not help but inspire hope that
meaningful political change was a real possibility. Douglass urged his hearers
not to confuse the long proslavery history of the United States government
with the Constitution itself. “They are as distinct from each other,” he said,
“as the chart is from the course which a vessel may be sometimes steering.”18

By their flawed past management of the federal government, Douglass said,
the American people had “trampled upon their own constitution, stepped
beyond the limits set for themselves, and in their ever-abounding iniquity,
established a constitution of action outside of the fundamental law of the
land.”19 Here, similar to Lincoln, he called for his countrymen to reject the
heritage of bad political habits, a product of generations, and return instead to
the intentions of the Founding Fathers.

Douglass prophesied that under an antislavery administration and an
antislavery Congress, the Constitution could become something quite differ-
ent than it had been up to that time. Taking one constitutional provision after
another, he showed how specific sections and paragraphs could be given mus-
cular antislavery interpretations, quite unlike the proslavery views too
readily conceded by the Garrisonians. Douglass transformed the famous
three-fifths clause, which in the hands of Garrisonians became a key piece of
evidence tying the Constitution indelibly to slavery, into a veritable engine
for liberty “by holding out to every slaveholding State the inducement of an
increase of two-fifths of political power by becoming a free State.”20 Likewise,
Article IV, Section 4, which Garrisonians portrayed as requiring the federal
government to crush slave insurrections, was reworked by Douglass into a
potential mechanism to destroy slavery itself. When faced with a slave insur-
rection, he said, an antislavery president could end the threat most
expeditiously by issuing an emancipation proclamation. The constitutional
language simply called upon the authority of the United States to protect the
states “against domestic violence.” It did not prescribe which means to use in
carrying out that charge. As the Constitution’s Preamble exalted the desir-
ability of domestic tranquility, Douglass found additional constitutional
authorization for his ingenious interpretation.21

“The slaveholders have ruled the American government for the last fifty
years,” he told his Glasgow audience. “Let the anti-slavery party rule the
nation for the next fifty years.” Then he added, almost in passing: “And, by
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the way, that thing is on the verge of being accomplished.” In the new day
that he saw coming, the Constitution would be cleansed of its proslavery
interpretations and instead become an antislavery foundation of a new kind
of republic.22

Heretofore, the Constitution’s territories clause (Article IV, Section 3,
paragraph 2) had channeled the Republican moderate program. In his
remarks at Alton during the debates with Stephen Douglas, Lincoln had jus-
tified the cautious Republican approach of focusing upon the territories alone
by using the analogy of a cancer patient who chooses to contain and restrict
the fatal disease, in preference to dying at the hands of a surgeon attempting
to cut the malady out, root and branch, all at once.23 The unspoken implica-
tion remained that after the disease came under proper national control,
complete removal might ultimately be attempted. On the eve of Lincoln’s
nomination for the presidency, Frederick Douglass held up for public view the
constitutional surgical tools that could be used at the proper moment. To
southerners, the diverse antislavery methods advocated by Lincoln, Douglass,
and even Brown were all part of one ideological continuum.

Talk of using constitutional language against slavery was not new. In
1808, Congress had used Article I, Section 9, paragraph 1, to prohibit an inter-
national commerce in slaves. This action suggested a possible later use of the
commerce clause located in Article I, Section 8, to prohibit the movement of
slaves across state lines. When this possibility had been raised during the
Missouri crisis, southerners had reacted with vehemence, winning a general
deference to their opinion for a generation.24 Indeed, failure with this radical
constitutional interpretation had helped disillusion Garrisonians with the
entire political process.25 But on the eve of the election of the first Republican
president, activist uses of old antislavery constitutional interpretations
became a distinct possibility.

Historian Arthur Bestor has suggested that use of the commerce power
to destroy the domestic slave trade was premature in the middle of the nine-
teenth century, as the concept of federal police powers did not begin to be
employed until several generations later.26 Yet, as Bestor himself concedes,
his argument is essentially ahistorical. We do not know what an antislavery
federal government might have done to destroy slavery over time—if civil
war had not erupted and if general emancipation had not been applied based
on presidential war powers. We do know that at the time of Lincoln’s election,
political abolitionists had not forgotten the constitutional ways to attack the
interstate slave trade.27 Encouraged by the emergence of a new antislavery
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majority, their threat was real, for after Lincoln’s election, John J. Crittenden
and other constitutional compromisers demanded Republican renunciation of
this potential use of the commerce clause. 28 Lincoln himself indicated that he
cared “but little” about preserving this particular constitutional argument,
but his overall rejection of the compromise proposals made that caveat imma-
terial.29 John C. Breckinridge, the proslavery Democrat who came in second
to Lincoln in electoral votes in the presidential race of 1860, saw the unwill-
ingness of other Republican leaders to renounce this particular constitutional
argument as greatly contributing to the ultimate success of the southern
secession movement.30

Throughout the course of the slaveholding republic, southerners had felt
generally secure under the Constitution. This ceased with Lincoln’s election,
and their mounting discomfort led to secession. South Carolina became the
first southern state to enact a formal break on December 20, 1860. The state
convention taking this action explained itself by highlighting the Lincoln
administration’s presumed intent “that a war must be waged against slavery
until it shall cease throughout all the United States.”31 In the winter of
1860–61, constitutional perceptions became virtual reality. President-elect
Lincoln sent a letter to Alexander Hamilton Stephens, a southerner with
whom he had served in Congress over a decade before. “Do the people of the
South,” Lincoln wrote, “really entertain fears that a Republican administra-
tion would directly, or indirectly, interfere with their slaves, or with them,
about their slaves? If they do, I wish to assure you, as once a friend, and still,
I hope, not an enemy, that there is no cause for such fears.”32 Less than two
months later, Stephens became vice president of the Confederate States of
America. In the highly charged political environment deriving both from
John Brown’s raid and the revived antislavery constitutional speculation sur-
rounding Lincoln’s election, the president-elect’s promises simply were not
believed.

Southerners did believe that, once installed, an antislavery government
would move in subtle ways to undermine the tight internal unity that char-
acterized their unique social order. Critical inquiry, which flourished in
northern culture, was restricted and restrained in the South. Genuine free
speech was a value that a slave society could not tolerate and long survive,
especially within a western European civilization that was becoming increas-
ingly hostile to slavery.33

Southern intolerance to dangerous ideas had become apparent a genera-
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tion before, in 1835, when abolitionists inundated the South with literature
designed to offend southern sensibilities.34 In the unsteady years following
Nat Turner’s rebellion, the U.S. Mail temporarily became an unwitting
instrument of abolitionist agitation, as antislavery tracts and newspapers
began to arrive in southern post offices for local delivery. Southern com-
plaints pushed President Andrew Jackson to call for a federal ban on such
mailings.35 Interestingly, John C. Calhoun opposed this, sensing a dangerous
principle lurking within a seemingly proslavery presidential proposal. The
South Carolinian did not oppose censorship. He simply wanted it brought
about in a manner harmonious with the constitutional theory that he was
then developing for the maintenance of a slaveholding republic. He did not
want a federally imposed censorship that might indirectly encourage those
advocating a federal prohibition of the interstate slave trade. Calhoun wanted
nothing that might suggest a federal police power. He preferred to have the
federal government solely supplement enforcement of state police powers in
the banning of incendiary literature. In this way, the federal government
would become only an agent of state sovereignty and not its master.36 Even
more than Calhoun’s opposition, First Amendment guarantees against federal
censorship torpedoed Jackson’s idea, but a proslavery administrative under-
standing was implemented that ultimately satisfied Calhoun. In 1836,
Congress passed a law requiring that mail be delivered to its destination. But,
under the direction of Amos Kendall, Jackson’s postmaster general, local post-
masters interpreted this to mean that when the mail arrived in their offices,
the letter of the law had been obeyed. In those states where local feeling ran
against delivery of such mail, it never left the post office.37

Southerners feared that Lincoln might terminate this understanding and
that new Republican postmasters would flood the South with unwanted rad-
ical mail.38 In justifying the practice of not delivering abolitionist literature,
Kendall had written that federal postmasters were obligated to do nothing
that might undermine the institution of slavery, which he claimed was “rec-
ognized and guaranteed by the Constitution itself.”39 But Lincoln did not
hold this view. Therefore, how logical was it to presume that Lincoln would
continue this practice that was seen as essential for maintaining good order in
the southern states? In addition to the issue of the mail itself was the fact that
antislavery postmasters and other federal officers might be assigned to the
South. The Buchanan administration had demonstrated how federal patron-
age could build up a strong proslavery interest even in free states such as
California. Clearly, a Republican administration could operate similarly to
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produce an antislavery force even within slave states.40 Lincoln himself
promised that he would not use federal patronage in this way,41 but intersec-
tional trust was so low that few, if any, southerners believed him. And why
should they have? Did not the spoils belong to the victor in American politics
at that time? 

Stephen Douglas attempted to persuade the South that such fears were
unwarranted. Election day found him in New Orleans, where he issued a
statement that the election of Lincoln, by itself, did not warrant secession.
While acknowledging the South’s minority position, he enumerated indis-
putable facts: The Democratic party controlled both the new House and the
Senate. Northern Democrats remained firmly opposed to the Republican
agenda. The proslavery Supreme Court was unchanged by the election. “Even
in the distribution of his patronage,” Douglas wrote on an especially delicate
issue, Lincoln “would be dependent upon the Senate for the confirmation of
his nominees to office.” If events later proved Douglas wrong and somehow
Lincoln did real harm despite his isolated position, the Illinois Democrat
emphasized that then would be time to consider stern measures. “Such an
outrage would not only make the southern people a unit, but would arouse
and consolidate all the conservative elements of the North in firm and deter-
mined resistance, by overwhelming majorities.” He reminded the South that
the only way in which Lincoln could possibly gain the upper hand was by
means of southern secession itself, which, if successful, would abandon Con-
gress to unelected Republican dominance and thereby encourage the
Republican revolution that they feared.42

To southerners, Douglas’s analysis was superficial. Occasional senatorial
rejection of the most extreme Lincoln appointees could not possibly impede
the full impact of Republican federal patronage upon the South. Douglas’s ar-
gument also ignored that much of his own northern constituency was hostile
to slavery and simply preferred a popular sovereignty method of restricting
the South. Georgia’s Howell Cobb, President Buchanan’s secretary of the trea-
sury, a secessionist and soon to be president of the Confederate Constitutional
Convention, dismissed “over-anxious friends of the Union at the North,” such
as Douglas, whom he saw as vainly coming up with only weak arguments.
Similar to the style of Douglas’s New Orleans statement, Cobb identified ir-
refutable points: “It is true that without a majority in Congress Lincoln will
not be able to carry out at present all the aggressive measures of his party. But
let me ask if that feeble and constantly decreasing majority in Congress
against him can arrest that tide of popular sentiment at the North against slav-
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ery which, sweeping down all barriers of truth, justice and Constitutional duty,
has borne Mr. Lincoln into the Presidential chair?…Can that majority in Con-
gress control the power and patronage of President Lincoln?”43 Even if Lincoln
did hold true to his pledge and did not use federal patronage in the South to
build up an antislavery party there, he certainly would feel no such restraint
in the northern states, where Republican favors could be expected to woo away
Douglas’s constituency.A solid North, emerging from this experience, could in
time simply overwhelm the South.

President Buchanan took a position in between that of the secessionist
Cobb and the unionist Douglas. In his annual message of December 3, he
stated that while secession was unconstitutional, the federal government
had neither the moral nor the legal authority to crush it.44 The nation’s
chief executive offered no resistance to the South’s departure from the old
Union, which seemingly could no longer adequately serve the needs of that
section. Buchanan’s confession of national impotence in the face of this his-
toric crisis thus became the last major act of the federal government truly
serving the slaveholding interest. Meanwhile, Lincoln was forced to abide
the interminable wait until March 4, 1861, when he was scheduled to take
the oath of office.

Buchanan’s weak stance made it obvious that serious northern conces-
sions in the form of constitutional amendments alone could prevent eventual
civil war. Kentucky’s John J. Crittenden assumed a central role in trying to
negotiate a settlement, and Douglas supported his efforts even though any
centralized package would likely violate his “great principle” of local self-
determination. Unity among both secessionists and Republicans against their
efforts brought war ever closer. 45 By February 4, exactly one month before
Lincoln’s inauguration, seven southern states from the Deep South, including
South Carolina, Mississippi, Florida, Alabama, Georgia, Louisiana, and Texas,
had already enacted ordinances of secession. On that day, a southern conven-
tion met in Montgomery to create both a new federal government and a new
proslavery constitution to guide it.46 On the same day, a “Peace Convention,”
representing the remaining states of the old union, including eight slave
states, began one last desperate attempt to negotiate constitutional amend-
ments.47 Also on that day, Thomas L. Clingman of North Carolina delivered
an address in the U.S. Senate “on the State of the Union.” Above all, he
emphasized the specter of Lincoln administering federal patronage. Together,
with a “free post-office distribution of abolitionist pamphlets,” he predicted
that without secession “you would see a powerful division in portions of the
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South.”48 Clingman thus offered the proslavery counterpart of Lincoln’s
“House-Divided” Speech.

That same month, Virginia’s secession convention convened and
expressions similar to Clingman’s predominated. Many there feared that
slavery was too weak in the Upper South to survive the influence of Repub-
lican federal patronage. Missouri, Kentucky, Delaware, Maryland, and even
Virginia itself were all at risk. A southern Republican party, appealing to
nonslaveholding whites and fed by federal favors, a federally encouraged
freedom of expression, and especially unrestricted delivery of the mails
threatened to awaken an internal debate in the Upper South leading toward
abolition.49 A generation before, immediately following Nat Turner’s rebel-
lion, the last real debate over slavery had occurred in Virginia. In the
convention of 1861, George Randolph reminded his fellow delegates of this
history and warned that proslavery ideology was too recent in origin and
too little appreciated by the masses to survive a reopening of such an argu-
ment.50 Secessionists feared that in the uncertainty of slave property during
a campaign of this nature, slaveholders would remove their human property
to the Deep South for protection, an act that would virtually surrender the
Upper South to free soil. The secessionist scenario concluded with slavery
restricted to the eight cotton states alone. Then, the prediction went, slavery
“like a scorpion girdled with fire,” would “sting itself to death.”51 The fact
that Lincoln vowed that he would not oppose a constitutional amendment
permanently guaranteeing federal noninterference with slavery in the
states where it already existed did not reduce the anxiety produced by this
secessionist nightmare.52

Senator Clingman spoke for many of his fellow southerners when he
evaluated the intent of the incoming Lincoln administration as being “to
foment revolution.” He fantasized that if secession did not precede Lincoln’s
inauguration, the new president would immediately strip southern armories
of all weapons to discourage any further thought of proslavery resistance.53

Step-by-step, abolition would follow, bringing with it “a large free negro pop-
ulation” and the “destruction of society.”54 Several months before, Henry L.
Benning of Georgia had elaborated on the racial reasons to support secession.
This associate justice of the Georgia Supreme Court projected that if seces-
sion did not occur, and the Lincoln administration succeeded in killing slavery
in the states where it existed, then a war between the races would inevitably
erupt, followed by northern intervention on behalf of the blacks and a forced
exile of the whites. Eventually, he predicted, the Yankees themselves would
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move in and take the land from the blacks, resulting in the ultimate and
inevitable extermination of the latter.55

Delegates to the Confederate Constitutional Convention held similar
attitudes, for they created a new fundamental law designed to ensure that
African Americans would always remain slaves. In contrast to the Constitu-
tion of 1787, which approximated a neutral position concerning the
institution of slavery, the new Confederate constitution was clearly proslav-
ery. Southern myth holds that a love of states rights, not slavery, led to the
establishment of the Confederate States of America and the “war between the
states” that followed. Actually, the essential causal ingredient was neither a
love of states rights nor of slavery. In the end, the southern refusal to submit
to Lincoln’s election was over race, an interpretation promoted at the time by
the secessionists themselves.56

Had race not been a factor in American slavery, the Confederate consti-
tution would not have had to treat the peculiar institution with the amount of
protective care that it in fact did. First, it specifically called for a federal pro-
tection of slavery in the territories, an issue of recent contention under the
Constitution of 1787. Under the Confederate constitution, slaveholders
would never have to beg either territorial legislatures or Congress to pass
slave codes for the territories. It was mandated in the new fundamental law
itself. 57 Likewise, this constitutional protection of slavery applied not only to
the territories but within the states themselves. Should any Confederate state
ever abolish slavery, that act would be essentially null and void, because
under the new constitution slavery was guaranteed “in any of the States or
Territories.”58 The Confederate constitution guaranteed the slaveholder’s
“right of transit and sojourn in any State.”59 As a witness of slavery’s domi-
nance over the new constitutional order created in Montgomery, the term
“negro slavery” was used repeatedly,60 in stark contrast to the Constitution
of 1787 that had embarrassingly used euphemistic language to mask the exis-
tence of the tyrannical institution in a land presumably dedicated to liberty.

As historian Arthur Bestor emphasized a generation ago, in the Confed-
erate constitution “slavery was no longer a local institution.” Rather it
became a national one.61 Revealing the ridiculous lengths to which the Con-
federate founding fathers went to protect slavery, the new constitution even
guarded against a national antislavery movement arising in the South by
prohibiting the Confederate Congress from ever passing legislation “denying
or impairing the right of property in negro slaves,” assuming that this could
be possible in a constitutional order that hedged against even individual states
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abolishing slavery.62 Professor Bestor rightly concluded that the new Con-
federacy was hardly dedicated to states rights. Instead, at least as far as the
institution of slavery was concerned, “the Confederacy was a unitary, consol-
idated, national state, denying to each one of its allegedly sovereign members
any sort of local autonomy with respect to this particular one among its
domestic institutions.”63

Considering the new republic being completely dedicated to slavery,
Confederate President Jefferson Davis celebrated the new “grand homoge-
neous Union.”64 Howell Cobb, wrote to James Buchanan, who unwittingly
had served as midwife to the new slaveholding republic by his policy of inac-
tion: “I think you will agree with me in pronouncing our [Confederate]
constitution a great improvement upon the constitution of the U.S.”65 Con-
federate Vice President Alexander Hamilton Stephens praised the new
fundamental law as forever clarifying “the proper status of the negro in our
form of civilization.” Referring to the Declaration of Independence of 1776
that had guided the United States from its outset, Stephens commented: “Our
new government is founded upon exactly the opposite idea; its foundations
are laid, its corner-stone rests upon the great truth, that the negro is not
equal to the white man; that slavery—subordination to the superior race—is
his natural and normal condition.”66

The new constitution allowed that federal judicial officers, “acting solely
within the limits of any State,” could be “impeached by a vote of two-thirds
of both branches of the Legislature thereof.”67 This provision, which was
never enforced during the brief history of the Confederacy, was more a reflec-
tion of past complaints than constituting a “significant embodiment of the
theory of states rights,” as claimed by one historian.68 In fact, the provision
was created because a federal judge residing in South Carolina four decades
before had fought the constitutionality of a state law that required free black
seamen to be locked up while on liberty in the state’s ports.69

The Confederate constitution reconfirmed the United States 1808 prohi-
bition against importing slaves from Africa or foreign countries, albeit
exempting the United States itself.70 Continuing this historic ban served as
an inducement to the Upper South to join the Confederacy. States such as
Virginia had vehemently opposed any consideration of reopening the impor-
tation of Africans. The source of opposition was twofold: (1) given strong
racial feelings, many southerners did not want any more blacks living among
them; (2) a reopening of the international slave trade threatened to diminish
greatly the economic value of slave property already in place.71
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While technically allowing the importation of slaves from the United
States, the new constitution also encouraged the Confederate Congress to
“prohibit the introduction of slaves from any State not a member of, or Ter-
ritory not belonging to, this Confederacy.”72 This provision was designed to
pressure the states of the Upper South to join the Confederacy, for if they did
not they were forewarned that their surplus slaves might never again be
allowed to be sold off to the Deep South. Virginia, Arkansas, Tennessee, and
North Carolina subsequently did join the Confederacy but not because of this
threat. Lincoln’s call for volunteers to suppress the rebellion following the fir-
ing on Fort Sumter was a more immediate determining factor.73

The new constitution continued the “three-fifths” enumeration of slaves
for purposes of representation and direct taxes, with the only protest coming
from South Carolina, a state with an African American majority. Some whites
there argued that slaves should be counted in full so as to increase that state’s
representation within the Confederacy.74 In any case, South Carolina over-
whelmingly approved of the document as presented to it, as did all of the
other participating states.75 Overall, the amount of consensus in the Deep
South in establishing a new government so quickly was remarkable. The
cause of this haste lay in the widely popular secessionist scenario of the fate
that would befall the South should it make the fatal mistake of trying to live,
even temporarily, under an antislavery federal administration.

Meanwhile, Stephen Douglas internalized what he regarded as a most
negative course of events. Southern secession called a rude halt to his lifelong
vision of an expanding democratic American empire. Three months after Lin-
coln’s inauguration, the Little Giant was dead, supposedly the victim of a
sudden onslaught of acute rheumatism.76 At the end, unable to move his
arms, he transcribed one last letter to a secretary. In it, he blamed the South
for the impasse. Southerners, he claimed, would not consent to any compro-
mise, “not even if we would furnish them with a blank sheet of paper and
permit them to inscribe their own terms.”77 At Montgomery, southerners
had inscribed their own terms for a new slaveholding republic. Nothing
offered by Crittenden, Douglas, or the Peace Convention that met in Wash-
ington, D.C., in February could compete with that alternative.78

LINCOLN’S ASSURANCES failed to divert the Deep South from initiating seces-
sion. As military operations got under way with the fall of Fort Sumter,
driving still more states to secede, the new president faced another test of his
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ability to communicate effectively. Specifically, he needed to lead the remain-
ing states, some of which were of split loyalties, not only to crush southern
secession but also preserve the best qualities of the old republic while building
a new one not dedicated to slavery. Awkward and gangly, with a high voice
and a backwoods accent, Lincoln did not fit the beau ideal of a president. Yet,
he was president, a fact that he effectively communicated to his initially way-
ward secretary of state, William H. Seward.79 Amidst the chaos of organizing
his administration for the nation’s severest crisis, those closest to him came to
respect his unique interpersonal skills and leadership qualities.

His foremost challenge was to articulate a vision for the new antislavery
republic being born. He had to do this in such a way that would inspire not
only his Republican supporters, but also those who had heretofore opposed
him. As Lincoln was versed in the Bible, he was probably familiar with the
prediction from the book of Proverbs that a people without a vision perish.80

In any case, he set to work instructing the northern people about American
nationalism’s foremost ideals, as he understood them. Others might handle
the details of raising, training, provisioning and equipping armies, but he
alone could supply a national vision. While waiting for his inauguration, he
seemed to pay especial attention to this duty, which could easily get side-
tracked after his inauguration on March 4. On February 11, at the time of his
departure for Washington, D.C., he began this preinaugural campaign of test-
ing the effect of his vision before audiences in a farewell address to his
Springfield neighbors. Without God’s direction and assistance, he said, he
could not succeed as president.81 Intellectually attracted to a philosophy that
held that “the human mind is impelled to action, or held in rest by some
power, over which the mind itself has no control,” Lincoln had also been
marked by the predestinarian beliefs of his upbringing. 82 Not the kind of
politician to indulge mindlessly in religious sentiment, Lincoln injected mat-
ters of faith into his public discourse to steel the nation for a cataclysmic
struggle that he sensed was coming.83 He closed his Springfield farewell by
commenting that if Providence were behind him, he could not fail. Including
both himself and the nation as controlled by mysterious forces, his vision for
the nation was constructed upon this publicly proclaimed spiritual founda-
tion.84 Julia Ward Howe later supplemented Lincoln’s own rhetoric with her
inspiring lyric to the melody of “John Brown’s Body,” renamed “The Battle
Hymn of the Republic.” Men and women, believing that they were holy
instruments of “the coming of the Lord,” were led to make great sacrifices.
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Moving east by rail toward the burdens of office, Lincoln continued to
flesh out his national vision. If Divine will was of primary significance,
Lincoln saw popular will as a close second. “When the people rise in masses in
behalf of the Union and the liberties of their country,” Lincoln said at a stop
in Indiana, “truly may it be said, ‘The gates of hell shall not prevail against
them.’”85 “This is essentially a People’s contest,” he would say five months
later.86 Lincoln emphasized that ultimately the nation’s destiny would be
determined by popular resolve, without which the superiority in northern
population figures and material wealth could not become significant factors.
“I…look to the American people and to that God who has never forsaken
them,” Lincoln reported to the Ohio state legislature on February 13.87

Similar to his reliance upon Divine authority, Lincoln’s deference to the peo-
ple was not empty propaganda. A month later, in his Inaugural Address, in
recalling the Dred Scott decision that had been delivered by the nation’s pre-
mier legal experts, he emphasized that the people themselves, not the
Supreme Court or any other public officials, are the ultimate constitutional
authority in American government. The people, he emphasized, are “their
own rulers.”88

Speaking before an audience of German immigrants in Cincinnati, Lin-
coln inserted the next essential component of this developing creed. Indeed,
this last piece became the most important of all the set, for relying merely
upon Divine and popular will begged an essential question: What necessarily
is the will of a people that is in harmony with God? “I hold that while man
exists,” Lincoln proclaimed, “it is his duty to improve not only his own con-
dition, but to assist in ameliorating mankind.”89 The people’s contest, which
he saw developing, was a matter of foundational communal purpose. Ten days
later in Philadelphia, he explored this theme more fully. The United States, he
said, provides “hope to the world for all future time.” A corollary of this
axiom was that Americans did not exist for their own individual pursuits of
happiness. Individual liberty alone could not provide the necessary binding
material for an enduring national existence. At the birthplace of American
freedom, he talked about a common purpose of lifting weights “from the
shoulders of all men” and providing “that all should have an equal chance.”90

Lincoln seemed aware of the symbolism accompanying speeches made at
certain national places or on specific national dates. In his first July Fourth
address as president, he later returned to the theme that he raised at Philadel-
phia in February. The United States, he said, should not survive merely to
provide a political framework to protect individual desire, which, among other
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things, had fed the selfish purposes of secession. Subtly, Lincoln intended that
the new antislavery republic not only fulfill the ideals of the Declaration of
Independence, but improve upon them as well. The Declaration had provided
a tight focus upon individual rights. Lincoln sought to highlight a more com-
munal purpose for national existence. Collectively, he noted, all Americans
were involved in a noble “experiment” to uplift humankind, beginning with
the people making up the United States but not ending there. A society
wholly dedicated to individualism, Lincoln warned, would eventually fall
because of that value’s inherent disintegrating principle, upon which “no gov-
ernment can possibly endure.” He reached beyond a national purpose limited
only to mid-nineteenth-century America. On July 4, 1861, he proclaimed:
“This issue embraces more than the fate of these United States. It presents to
the whole family of man the question whether a constitutional republic or
democracy—a government of the people by the same people—can or cannot
maintain its territorial integrity against its own domestic foes.”91

Lincoln emphasized that at the heart of the crisis facing that generation
was the question whether human beings are capable of governing themselves,
or whether their selfish nature ultimately requires masters, kings, and dicta-
tors to direct their destiny. While not ignoring the importance of individual
rights, he called upon something more profound that could inspire many to
sacrifice their individual lives so that self-government itself might survive
them. Seven months into the war, Lincoln tersely explained his administra-
tion’s guiding purpose in a note to Sweden’s new ambassador: “This country,
Sir, maintains, and means to maintain, the rights of human nature and the
capacity of man for self government.”92 In scattered fashion, within the first
year following his election, Lincoln offered all of the ideas later to appear in
finished form in the Gettysburg Address.

Unavoidably, Congress soon joined Lincoln in drafting a national mission
statement. In contrast to Lincoln’s own soaring views, the Crittenden-Johnson
Resolutions of July 1861 were tightly earthbound, stating that the nation was
going to war not to liberate slaves but rather to preserve the Union as it had
been under the old order.93 The virtue of this statement was that it encouraged
those who had not contributed to Lincoln’s election victory to follow his lead-
ership. As he had won only 39 percent of the popular vote, and was commonly
cast as a “Black Republican” by his political enemies, it was essential for him
to win the support of non-Republicans. During the next year, in the interest
of maintaining a semblance of harmony within the North, Lincoln basically
deferred to the narrow Crittenden-Johnson statement of war aims.
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In recent years, some historians have exaggerated a portrait of an overly
conservative Abraham Lincoln, waging war solely to restore a disintegrating
empire, ordering generals in the field to halt their unilateral liberation of
slaves, and vainly pursuing an antiquated policy of compensated emancipa-
tion for owners and colonization for any slaves thus liberated.94 To a degree,
this portrait is a legitimate corrective of Lincoln’s long-standing mythological
image as the “Great Emancipator” that is even more overblown. In addition,
it cannot be denied that much of the interpretation made by Lincoln’s critics
is founded upon solid evidence.95 But it is as false to portray Lincoln as one
caring nothing about the slavery issue as it is to make him into the premier
humanitarian of his age. In fact, Lincoln was a politician first and foremost.
He was devoted to certain long-range principles that consistently guided his
course, but concurrently he obeyed the necessity of balancing diverse and
often conflicting political interests.

It is important to understand what “saving the Union” meant to Lincoln.
It did not mean mere preservation of national empire, which might have been
the case if, for example, Stephen A. Douglas had been president during the
Civil War. For Lincoln, saving the Union was not separate from the eventual
elimination of slavery from American life. For him, any Union worth pre-
serving had as a prerequisite that slavery should first be restricted and
ultimately be eliminated. Even before the war, secessionists had accurately
sensed this about the meaning of this first Republican national administra-
tion. And William Lloyd Garrison agreed. A month before the election,
Garrison wrote to a friend that Lincoln’s victory would signify a sharp shift in
national policy, “which, in process of time, must ripen into . . . decisive
action.”96 Eventually, all who lived through the conflagration became equally
appreciative of this fact.

“Communication and inspiration,” James M. McPherson has aptly writ-
ten, “are two of the most important functions of a president in times of
crisis.”97 More than any other person who has ever occupied the presidency,
Lincoln had both an ability to define and articulate the meaning of the Amer-
ican national experiment and politically negotiate a deeply divided people
toward progressive change. Out of a deep respect for Lincoln’s leadership
abilities, a distinguished southern historian once speculated that the Union
would have lost the war if Jefferson Davis had been president of the United
States and Lincoln had led the Confederacy.98 Of course, such counterfactual
musings are ultimately meaningless. Jefferson Davis would never have led
the nation in an antislavery direction. Also, Lincoln would never have
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defended a permanent maintenance of slavery as called for in the Confederate
constitution. In the final analysis, neither man can be divorced from the dis-
tinct ideological position that each represented.

In recent decades, historians have argued that less adulation should be
given to Lincoln’s leadership abilities and more to the thousands of anony-
mous slaves, who by escaping southern captivity during the war, eventually
forced Lincoln to support a formal emancipation policy. “Slaves set others in
motion. Slaves were the prime movers in the emancipation drama,” Ira Berlin
has written. “It does no disservice to Lincoln—or to anyone else—to say that
his claim to greatness rests upon his willingness to act when the moment was
right.”99 A close review of the movement of Lincoln toward an emancipation
policy reveals that the antislavery president was often passive, tardy, and at
times discouraging of moving in this direction on his own accord. That which
pressed him to act ultimately was indeed a de facto emancipation being initi-
ated by the slaves themselves.

It was General Benjamin Butler, not Lincoln, who in May 1861 began the
policy of treating runaway slaves as “contraband” of war.100 In this action,
involving both risk-taking African Americans and a politically entrepreneur-
ial general, the president remained essentially passive.101 Likewise, the
important role played by slaves in building Confederate military fortifica-
tions, pushed Congress to take a first step beyond the tight focus of the
Crittenden-Johnson Resolutions. The result became the Confiscation Act of
August 6, 1861, which Republicans supported overwhelmingly and Demo-
crats opposed. The bill, which Lincoln signed reluctantly, emancipated any
slaves serving the needs of the Confederate military.102

Fear of alienating loyal border-state slaveholders explained Lincoln’s cau-
tious attitude, as he believed that the secession of Kentucky might lose the
war for the North. Indeed, the president seemed to take the initiative in mat-
ters concerning slavery only to protect the institution in the border states,
such as when he countermanded General Frémont’s military emancipation in
Missouri.103 Lincoln also expressed concern when Republicans began to
renounce the Crittenden-Johnson Resolutions, for fear that more radical war
aims might lose essential border-state support.104 At one point, for the same
reason, he also chastised his secretary of war for endorsing the idea of arming
runaway slaves.105

In April 1862, when Congress emancipated slaves in the District of
Columbia, the most that Lincoln said in support was that it met his criteria
of “expediency.” He also praised the bill for including both provisions for
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compensating owners and colonizing the freedmen.106 Three weeks earlier,
he had written Horace Greeley that he was “a little uneasy” about liberat-
ing the District’s slaves.107 Meanwhile, Lincoln continued countermanding
generals who issued unauthorized emancipation policies and pleaded with
border-state slaveholders to accept a compensated emancipation plan.108

While modern Lincoln critics have argued that justice would have been
“better served by compensating slaves for their long years in bondage,”
some of these scholars grudgingly acknowledge that his persistence with
the compensation idea subtly helped advance the concept of a governmen-
tally administered emancipation.109

In the summer of 1862, the political momentum for emancipation began
to outstrip Lincoln’s political management of the issue. In June, Congress
abolished slavery in all U.S. territories without any provision for either com-
pensation or colonization.110 In July, Congress enacted a Second Confiscation
Act, emancipating the slaves of all rebels. Lincoln accepted this only after he
had exacted concessions from Congress to provide funds to finance a volun-
tary colonization of the freedmen involved. He also let it be known that he
did not like Congress contradicting his earlier emphasis that the Constitution
did not allow congressional interference with slavery within the states.111

This step-by-step history of Lincoln’s behavior during his first year in
office shows him seemingly being led by events. But, from another perspec-
tive, it also shows him keeping diverse elements working together as the
circumstances emphasized by Professor Berlin made increasing headway. Lin-
coln negotiated with abolitionist generals who thought that he was going too
slowly and with proslavery generals who threatened to resign if abolition
ever became an official war aim. Some states were eager to destroy slavery,
whereas others pursued a bitter-end policy to preserve slavery. Most impor-
tantly, Lincoln sought to keep both abolitionist and proslavery voters backing
the war effort. But in the summer of 1862, the president concluded that to
maximize his effectiveness in leading this chaotic mix of conflicting interests
he had to move closer to the abolitionist position. Two years later, he
explained this shift to a Kentucky newspaper editor. He recalled that during
his first year, he had kept Kentucky uppermost on his mind. Then, as the pace
of events began to indicate that some form of emancipation was coming, he
vainly tried to persuade border-state slaveholders to adjust to the emerging
reality with the idea of compensated emancipation. Eventually, because of
their rejection of this generous solution, he was forced to shift his strategy
and move out in front of emancipation’s advancing columns.112
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Congress’s Second Confiscation Act was inadequate as a practical mech-
anism for a general emancipation, as individual legal determinations of
whether or not owners were loyal would have to occur in each instance of de
jure liberation.113 In any case, the act’s real significance was in forcing Lin-
coln’s decision to lead the political emancipation struggle. On July 22, he
presented his cabinet members with a draft of a presidential emancipation
proclamation. He also discussed with them the enlisting of African Americans
in the army. Postmaster General Montgomery Blair predicted a harsh politi-
cal backlash, which Lincoln was willing to absorb. The president was
influenced more by Secretary of State Seward, who warned that both at home
and abroad an emancipation proclamation at that moment would probably be
interpreted as an act of desperation. Given a string of Union military defeats
resulting from General George B. McClellan’s ineffectual campaign in Vir-
ginia, Great Britain and France might even intervene to stop the mass
butchery in America. Fearing that Seward was right, Lincoln decided to keep
his new policy under wraps until a victory in the field occurred. Then, he
determined, would be the proper moment to act.114 As ever, the art of politi-
cal timing dictated Lincoln’s course.

While waiting, Lincoln put on his best poker face. No good could come
from rumors of a dramatic shift in policy before the proper moment of pub-
lic announcement. On August 4, he told a group of Indiana visitors that
nothing had changed. They asked him to reconsider his opposition to enlist-
ing African Americans in the army, and he dutifully repeated his old saw
about how changing that policy might result in the loss of Kentucky.115 Not
only did Lincoln make public statements as conservative as any that he had
given; while waiting for a significant military victory he also portrayed him-
self as more conservative than ever before. On August 14, he met with a
faction of African Americans about a federal colonization of their race outside
of the United States. He told them that he had determined that colonization
in Liberia was impractical, given the costs of transporting America’s black
population back to Africa, and deemed a mass migration to Central America
more feasible.116 Reports of this meeting drove abolitionists into a collective
rage.117 Perhaps this effect was intended by Lincoln. In the weeks preceding
issuance of his emancipation policy, Lincoln deliberately widened the dis-
tance between himself and the humanitarian reformers who had long fought
for black liberation. Abraham Lincoln was preparing the political ground.

There is a slim possibility that Lincoln was informed in advance that
Horace Greeley of the New York Tribune was going to blast his policy in his
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editorial columns.118 In any case, when the blow came, in two blistering edi-
torials on August 19 and 22, Lincoln took full advantage of the situation. He
replied to Greeley in language that modern Lincoln critics are fond of quoting
out of context: “My paramount object in this struggle is to save the Union,
and is not either to save or destroy slavery. If I could save the Union without
freeing any slave, I would do it. . . . What I do about slavery and the colored
race, I do because I believe it helps to save this Union.”119 With that, conser-
vatives were assured that Lincoln would never adopt any war aim other than
saving the Union. Cleverly concealing his future emancipation policy within
a package of unalloyed nationalism, he sought to guarantee its ultimate
acceptance by a white racist nation.

What can be made of Lincoln’s apparent fixation with the idea of colo-
nization? It was an idea that attracted more than just Lincoln. Harriet Beecher
Stowe’s Uncle Tom’s Cabin (1852), a novel that worked to convert the North
to antislavery, closed with a white racist fantasy that America’s blacks would
eventually return to their “homeland” in Africa.120 The colonization idea
certainly revealed a blind spot in the vision of both white America in general
and Abraham Lincoln in particular. Yet, given Lincoln’s analytical mind, it is
hard to believe that he ever thought that such an idea could ever be carried
out, given the overwhelming logistical problems involved even in settling
former slaves in the nearby Caribbean area. He knew that African Americans
overwhelmingly had no desire to leave their true homeland, the place of their
birth and collective heritage. Likewise, as he never proposed anything other
than voluntary colonization, one can wonder why he expended so much pub-
lic energy on the subject. The obvious answer lies in remembering that this
man was a consummate politician. He knew what corollaries were necessary
to prepare his white countrymen to tolerate a policy of emancipation.121

The tone of his reply to Greeley also made excellent political propaganda.
Certainly, if “Honest Abe” does not deserve the appellation “The Great
Emancipator,” he should be appreciated as a most skillful dissimulator.
Charles Sumner, the abolitionist senator from Massachusetts, practiced a far
more open, honest, and transparent form of politics. Throughout the Civil
War, he regularly butted heads with the president over the latter’s apparent
insensitivity and slowness of movement. Yet in 1868, when later reflecting
upon the political style that regularly bears the best results, Sumner wrote:
“Every man must have certain theories, principles by which governments
should be conducted. But where we undertake to apply them to practical

316 O the slaveholding republic



problems, there are many difficulties to be overcome, many concessions
which must be made in order to accomplish the desired result. The old
proverb has it ‘the shortest way across is often the longest way round,’ and
nowhere is this truer than in legislation. It is not every Gordian knot that can
be cut: some must be patiently untied.”122 Interestingly, while Lincoln lived,
Sumner regularly chastised him for not simply cutting Gordian knots.

In Lincoln’s annual address for 1862, made several months after finally
revealing his emancipation policy but still on the eve of actually initiating it,
the president again returned to the idea of colonization. In his remarks, again
one can see him placating white racism, which he knew would show itself
more viciously once the walls of slavery were broken. Then, abruptly, he
turned from the colonization idea to urge white America to greet black eman-
cipation with as much grace as it could muster. “In times like the present,” he
reported, “men should utter nothing for which they would not willingly be
responsible through time and in eternity.” His following commentary
revealed that he did not believe that a mass black migration out of the coun-
try would ever really occur. Turning toward advocating a more practical racial
accommodation at home, he never mentioned colonization publicly again.123

Searching for a “prime mover” in the historical drama of emancipation is
ultimately a futile enterprise. The prime mover certainly was not Lincoln. But
was it the runaway slaves collectively, as Professor Berlin has suggested? His-
torian Mark Voss-Hubbard has challenged that position by emphasizing that
generations of abolitionists “furnished the conceptual legacies necessary for
justifying emancipation during and after the war.”124 Does this fact make
them the prime movers? In fact, many contributed to general emancipation.
Of all the participants, Lincoln regularly played an often distasteful, but
nonetheless essential, political role.125 On September 13, which unknown to
him at that time was only a week before his own unveiling of presidential
emancipation, Lincoln met with a two-man religious delegation from
Chicago. Similar to so many other well-meaning people, they told him that
they knew that God wanted immediate emancipation. Frustrated at the long
wait for news of a victorious battle, the president shot back that it would help
if God revealed himself “directly” “on a point so connected with my duty.”126

The men then tried to persuade him that a presidential emancipation policy
would energize the people of the North: “No one,” one of them said, “can tell
the power of the right word from the right man to develop the latent fire and
enthusiasm of the masses.” All that Lincoln could reply was, “I know it.”127 In
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this one brief conversation were all of the elements of the national vision that
Lincoln had framed at the outset of his presidency—a people inspired by God
to lift burdens from the shoulders of oppressed humanity.

Four days later, near Sharpsburg, Maryland, along a creek called Antie-
tam, God’s “terrible swift sword” created the war’s bloodiest day. Decimated,
Lee’s army retreated back into Virginia. McClellan’s Army of the Potomac had
also been wounded, but seeing the hand of Divine Providence at work, Lincoln
politically proclaimed the victory for which he had been waiting for two
months. Five days after the battle, he issued the Preliminary Emancipation
Proclamation.128 In the eyes of some, it did not constitute the inspiring decla-
ration of freedom for which they had hoped.129 Indeed, Lincoln the politician
deliberately crafted the statement to be as boring as possible. There would be
time enough later for thrilling words, after his new policy was securely estab-
lished. Frederick Douglass commented at that historic moment that the
president’s political style had at least one virtue: “Abraham Lincoln … , in his
own peculiar, cautious, forebearing and hesitating way, slow, but we hope sure,
has, while the loyal heart was near breaking with despair, proclaimed [eman-
cipation]. . . . The careful, and we think, the slothful deliberation which he has
observed in reaching this obvious policy, is a guarantee against retraction.”130

Lincoln had taken the old proverb’s “longest way round.”

Accounts of Lincoln’s political vacillation on the issue of emancipation
often leaves a false impression. James M. McPherson has played a leading role
in trying to set the record straight. He rightly claims that for all of the presi-
dent’s temporary and tactical stalling on the matter, Lincoln resolutely and
skillfully navigated by a “lodestar that never moved.” McPherson emphasizes
that before the war, Lincoln was easily characterized as a “one-issue man”
tightly focused on restricting the spread of slavery. At the outset of his pres-
idency, Lincoln remained steadily on course, defining a national vision, which
on an abstract level included putting slavery on the course of ultimate extinc-
tion. Importantly, in 1861 he refused to compromise either on the expansion
of slavery or on holding Fort Sumter, when others in his party wavered. In
the final analysis, Lincoln preferred war to compromising the slavery issue.
McPherson reminds us that “without the war, the door to freedom would
have remained closed for an indeterminate length of time.”131 Steadily, over
the course of his four years in office, Lincoln fulfilled his vision, transforming
noble, abstract principles into an emancipation policy that eventually took
root. Working within a context of conflicting passions on fundamental ques-
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tions, Lincoln needed all of the patience and skill inherent within him to
bring about ultimate success.

Ironically, McPherson’s portrayal of Lincoln as an active, purposeful
leader appears to be undermined by Lincoln’s own words. In a letter to Albert
G. Hodges of Kentucky, written in 1864, Lincoln stated: “I aver that, to this
day, I have done no official act in mere deference to my abstract judgment and
feeling on slavery. . . . I claim not to have controlled events, but confess
plainly that events have controlled me.”132 Yet when one places this fre-
quently quoted comment in the context of the complete letter, the impression
of an essentially passive leader is dispelled. Lincoln concluded the letter with
remarks that suggested that God, not he, was in control and that he as presi-
dent was operating as the Almighty’s principal negotiator in the American
political arena: “Now, at the end of three years struggle the nation’s condition
is not what either party, or any man devised or expected. God alone can claim
it. Whither it is tending seems plain. If God now wills the removal of a great
wrong, and wills also that we of the North as well as you of the South, shall
pay fairly for our complicity in that wrong, impartial history will find therein
new cause to attest and revere the justice and goodness of God.”133

Lincoln was not a conventional Christian believer.134 He belonged to no
church. At times, he was regarded by some as a skeptic. Indeed, his unsenti-
mental habit of plumbing issues to bedrock depths did not encourage any
simplistic acceptance of biblical teachings. Yet both the personal tragedies of
his household and the collective festering wound of civil war, which he knew
his own decisions had helped bring about, drove him to discover a mysterious
God directing not only bloody events on numerous American battlefields but
his own will as well. As such, Lincoln’s admission to Hodges of not being in
control was essentially a religious confession. The deepening personal con-
viction that it represented proved to be “the only adequate counterweight for
a burden of responsibility too heavy to carry alone.”135

The America of Lincoln’s day was more attuned to the notion of God con-
trolling the nation’s destiny than is so today.136 The philosophies of history
that most attracted thinkers throughout all of western civilization at that
time agreed that history followed an inevitable progressive course. Many of
them held that history was directed by a Divine purpose. In accepting these
views, Lincoln was simply accepting the leading philosophical assumptions of
his age. Similar to portrayals of Providence appearing in the philosophies of
Kant and Hegel, Lincoln’s God was not a traditional Christian deity paying
scant attention to a material pursuit of happiness. Bearing a close resemblance
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to the deity of ancient Hebrew belief, Lincoln’s image of God was very much
focused upon this world. As it took shape during his presidency, Lincoln’s
belief, while modern in some ways, was not the rather impersonal godhead
that was typical of Enlightenment thinkers. Rather, it was a most personal
God of Wrath. In his Second Inaugural Address, Lincoln elaborated upon this
theme, which had appeared earlier in the Hodges letter:

The Almighty has His own purposes. . . . He now wills to remove [slavery], and . . .

He gives to both North and South, this terrible war, as the woe due to those by

whom the offense came. . . . Fondly do we hope—fervently do we pray—that this

mighty scourge of war may speedily pass away. Yet, if God wills that it continue,

until all the wealth piled by the bond-man’s two hundred and fifty years of unre-

quited toil shall be sunk, and until every drop of blood drawn with the lash, shall be

paid by another drawn with the sword, as was said three thousand years ago, so still

it must be said “the judgments of the Lord, are true and righteous altogether.”137

Lincoln was most proud of this speech and regarded it as possibly his best
rhetorical work, outshining even the Gettysburg Address.138 In the Second In-
augural, he revealed his most deeply held convictions to a national audience in
a way that no other president has done throughout all of American history. In
this religious belief, Lincoln had found strength to persevere, and at the time
of his Second Inaugural when it was apparent that the Union cause would
eventually be won, he publicly acknowledged its tenet that the final outcome
had been foreordained all along. It must be emphasized that this view had not
bred within Lincoln any passivity or Hamlet-like indecisiveness; rather, just
the opposite.The Marxist historical philosopher Georgi Plekhanov has written
that a belief in the inevitability of ultimate historical results, instead of en-
couraging noncommitment in the face of events presumably beyond human
control, steels the will and encourages historical actors to “display the most
indomitable energy . . . [and] perform the most astonishing feats.” This, wrote
Plekhanov, was the shared psychology of Muhammad and Oliver Cromwell,
as well as Martin Luther, when he proclaimed, “Here I stand, I can do no
other.”139 Lincoln exhibited a similar resolve throughout the Civil War.

While Lincoln often described God’s purposes as mysterious, he appears
to have had little doubt that he as president discerned the mind and will of the
Almighty. In his 1863 Proclamation of Thanksgiving, which officially inau-
gurated the national holiday, Lincoln interpreted the war as “the most high
God . . . dealing with us in anger for our sins.” While slavery was nowhere
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specifically mentioned in the proclamation, there can be little doubt how Lin-
coln himself regarded what he termed “our national perverseness and
disobedience.”140 Years before, he had initially gained fame preaching to
political rallies that the nation’s founders had intended to put slavery on the
course of ultimate extinction. In the midst of the Civil War, he emphasized
that God as well intended that result. In a letter to Eliza P. Gurney, written
immediately after his darkest days of doubt during the entire war, Lincoln
emphasized that God intended “some great good to follow this mighty con-
vulsion, which no mortal could make, and no mortal could stay.”141 Likewise,
in his Second Inaugural, he revealed his own belief that God intended to keep
the nation at war until emancipation was a guaranteed result, something that
was not completed even at that late date.142 Days later, in writing to Thurlow
Weed, Lincoln commented: “Men are not flattered by being shown that there
has been a difference of purpose between the Almighty and them. To deny it,
however, in this case, is to deny that there is a God governing the world.”143

Lincoln reportedly once said that his mind was like a piece of steel, “very
hard to scratch anything on it and almost impossible after you get it there to
rub it out.”144 Once that he determined that he knew the truth about any-
thing, he typically repeated it over and over again in speeches and letters
until it achieved its highest statement in some piece of polished rhetoric. This
habit of mind bred within him an ultimate certainty that God had forced the
nation to go through an unavoidable bloodbath for the sole purpose of
redeeming the Union from its generations-long experiment as a slaveholding
republic. For Lincoln, American history up to that point had mocked the
nation’s Providential role as a beacon for liberty and material progress avail-
able to all. While he often played the role of a humble public servant, who
never let his private antislavery views affect public policy, he occasionally
revealed that the truth was otherwise. In his own mind, he was God’s holy
instrument carrying out a Divine mandate of liberty and justice for all. On
March 4, 1865, in his Second Inaugural, he shared this view with his coun-
trymen. A month later, this interpretation was exalted by his own martyred
death on Good Friday. In crafting the inexorable logic of his Second Inau-
gural, Lincoln ironically played a part in the subsequent development of his
own mythological persona that almost immediately proved irresistible.145

Lincoln’s transfiguration into an American statesman of Christ-like propor-
tions was also encouraged by a whole genre of contemporary popular
literature, epitomized in Julia Ward Howe’s widely popular poem, “The Bat-
tle Hymn of the Republic.”146
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It is not clear exactly when Lincoln determined that the war would con-
tinue until slavery was completely destroyed. Immediately before the war, he
had done no more than hold firm against any compromise that might allow
its extension into the territories. During the first year of the war, Lincoln
apparently had hoped that the conflict might end without the social revolu-
tion that immediate emancipation was likely to bring in its wake. Even
following the Battle of Antietam, at the time of issuing the Preliminary
Emancipation Proclamation, Lincoln appreciated the tentativeness of his new
policy. Exercising untested presidential war powers,147 Lincoln threatened
states and districts in active rebellion that unless they ceased all resistance
before the beginning of the new year, slaves residing therein would be
regarded by the national authority as free. In the preliminary proclamation,
Lincoln also promised to begin the constitutional amending processes to end
slavery throughout the nation at large, a reform that he eventually revealed
two and a half months later in his Annual Message.148 The first and the last of
three constitutional amendments that he then proposed called for a gradual
emancipation that would compensate former owners and colonize liberated
slaves outside the nation. These indications of presidential purpose appar-
ently were primarily intended only to demonstrate that Lincoln was not
going to employ merely a temporary wartime policy that could be reversed
once the war was over. Indeed, the second proposed amendment addressed
this issue directly. “All slaves who shall have enjoyed actual freedom by the
chances of war,” the proposal read, “shall be forever free.”149

On January 1, 1863, Lincoln delivered the real Emancipation Proclama-
tion, declaring free “all persons held as slaves” within the Confederacy. The
military was ordered to “recognize and maintain the freedom of said persons”
as the Confederacy gradually fell before the progress of Union arms.150 In
this decree, the death knell of the slaveholding republic was broadcast
throughout the land. “Thus ended one of the strangest paradoxes in human
history,” Dwight L. Dummond noted one hundred years later at a ceremony
commemorating the event. “The President of the United States pronounced
the death sentence upon slavery in a country which had been dedicated to
freedom eighty-seven years before.”151

The proclamation also called for the active recruitment of African Amer-
icans into the armed services.152 The employment of black soldiers had
actually been inaugurated by Congress as early as July 17, 1862, but Lincoln
had delayed implementation. In the late summer and fall of 1862, the presi-
dent made a first step by authorizing the organization of several black
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regiments in South Carolina’s captured sea islands.153 Following the Emanci-
pation Proclamation, black recruitment for military service was vastly
expanded, with much publicity given to the organization of Robert Gould
Shaw’s Fifty-fourth Massachusetts Volunteers.154 In the months that fol-
lowed, Lincoln placed a great emphasis upon African American recruitment,
which he viewed as significant not only for its potential to fill the army’s insa-
tiable manpower needs but also as a means whereby his emancipation policy
could gain a greater acceptance among whites.155 The president wrote elo-
quently of “black men . . . with clenched teeth, and steady eye, and well poised
bayonet” fighting to preserve a Union dedicated to the principle that all men
are created equal.156 Nonetheless, Lincoln condoned a policy of racial dis-
crimination within the military. Blacks were required to be led by whites.
African American troops were not paid at the same rates as white soldiers.
Lincoln the politician knew that real equality had to come piecemeal if at all.
He was fond of using the comparison of an egg not being a chicken but on the
way to becoming one. He used this same metaphor differently in describing
his freeing of some blacks, while leaving others within loyal districts tem-
porarily enslaved. “Broken eggs cannot be mended,” he wrote concerning his
emancipation policy.157 He knew that some Democrats viewed even his
incomplete emancipation program as grounds for impeachment.158 Accord-
ingly, he moved cautiously to bring northern Democrats gradually to accept
the inevitability of emancipation and its consequences. Some of his contem-
poraries and many modern observers have found Lincoln’s penchant to adopt
half measures most frustrating. In this case, he approved and encouraged
black enlistment while allowing racial discrimination within the ranks. In
Lincoln’s mind, he wanted whites to accept black enlistment before pressing
for equal treatment. In the words of LaWanda Cox, this was simply “his way
of placing first things first.”159

Simultaneous with pursuing an emancipation program, Lincoln began to
think about returning captured Confederate states to their normal place in
the Union. In 1862, he began trying to convince whites in portions of such
areas to begin the process of forming loyal state governments.160 In the fol-
lowing year, these initial efforts evolved and by the end of the year Lincoln
revealed his presidential Reconstruction policy. Utilizing his constitutional
pardoning power, he decreed that whenever 10 percent of the white voters in
any Confederate state swore to be loyal in the future, they could create a
loyal state government. He suggested a specific loyalty oath that included
acceptance of his emancipation policy, but tactfully added that he was open to

323 O the republican revolution



discuss possible alternate oaths.161 Essentially, he was trying to engage those
who had opposed his presidency by force of arms to begin a conversation with
him that would lead to their renunciation of the Confederacy. While firmly
wedded to his emancipation policy, he nonetheless knew that chickens must
be hatched from delicately formed eggs. Balancing one desire to further black
freedom with another to wean southern whites from secessionism, he merely
suggested to Michael Hahn, the governor of the presidentially reconstructed
state of Louisiana, that some blacks be allowed to vote under the new order.162

Lincoln believed that a gradual local white acceptance of black civil rights,
beginning with a small minority operating under his Ten Percent Plan, would
be more effective than having both emancipation and black suffrage forced
upon a defeated enemy. As long as the war raged, his approach had to appear
somewhat reasonable to southern whites, whom he wanted to convince to
quit the fight.163 Accordingly, he pursued a policy designed to maximize what
he regarded as latent white unionist sentiment in the South rather than ful-
filling African American desires for immediate and full equality.

At the outset, Charles Sumner and other Radicals in Congress accepted
Lincoln’s Ten Percent Plan, as they liked its apparent prerequisite that eman-
cipation be supported as part of the pledge of future loyalty.164 But soon they
were complaining about General Nathaniel Banks’s policy of working with
conservative Unionists in Louisiana rather than with local Radicals who were
calling for black suffrage as part of any meaningful Reconstruction.165 Ulti-
mately, Lincoln clarified his conservative Louisiana policy with language that
had come to characterize his approach to virtually all problems: “Concede
that the new government of Louisiana is only to what it should be as the egg
is to the fowl, we shall sooner have the fowl by hatching the egg than by
smashing it.”166

Republicans in Congress feared that if opportunities for reform were not
grasped boldly, they might be lost forever. Land reform was one of their
major concerns, which they knew that a conservative regime in Louisiana
would never allow. Banks and Lincoln, at least for the time being, seemed
willing to settle for African American labor contracts, which left freedmen
landless and stuck in a “halfway house between slavery and freedom.”167 In
early July 1864, Congress enacted the Wade-Davis bill, in a bold move to
direct Reconstruction policy. The measure did not require black voting but
insured that the entire Reconstruction process would be put on hold until 50
percent of a state’s white voters pledged their future loyalty. In fact, this was
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not likely to occur until the war was over and the Confederacy was no more.
However, as soon as that condition was met, and as soon as 10 percent of
white voters could swear to past as well as future loyalty, then the latter
cohort would be allowed to create a loyal state government, one more likely
to be dominated by persons willing to enact radical reforms than the presi-
dent’s model, which was actively welcoming the inclusion of former rebels.168

Lincoln pocket vetoed the measure on the grounds that he had had no time to
study the issue closely and that he was as yet unprepared to commit to a fixed
Reconstruction policy.169 In point of fact, the president never did commit
himself to any Reconstruction concept not closely tied to his short-term goal
of persuading rebels to quit the fight.

Radicals in Congress temporarily exploded in anger over the president’s
refusal to accept congressional direction, but soon the politics of the presiden-
tial reelection campaign dampened their rage. While Lincoln had radical chal-
lengers to his office, none could muster sufficient support to prevent the
president’s renomination. With the alternatives of Lincoln or the Democratic
candidate, Radicals swung into line behind their president, especially as the
people at large were expressing dissatisfaction with high casualty rates and few
victories to show for the profligate expenditure of Union lives and treasure.

By late August, a dejected Lincoln was convinced that George McClellan,
his likely Democratic challenger, would be elected in November.170 Believing
that the Union cause, which included emancipation, was supported by Provi-
dence, Lincoln nonetheless was tempted to consider a ploy whereby he would
portray himself to wavering voters as willing to abandon emancipation in
exchange for a simple restoration of the Union. The plan was this: Lincoln
would propose to Jefferson Davis a restoration of the Union without emanci-
pation being a prerequisite, the assumption being that Davis would
immediately reject the offer, as it called for an abandonment of southern
independence. The idea was proposed as political propaganda to sway Demo-
crats friendly to the war effort to back Lincoln rather than the Democratic
candidate, who would be running on a peace platform calling for a negotiated
settlement that would likely result in the survival of the Confederacy.171 In
the end, Lincoln rejected the idea, probably because it would have involved
the appearance of betraying African Americans on a massive scale, which cer-
tainly would have impacted negatively upon both black enlistments and
fighting spirit. Putting the plan into operation would also have probably led
to a complete break between Lincoln and the Radicals, who were already in a
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sour mood over the demise of the Wade-Davis bill. Meanwhile, McClellan’s
backers exulted that Lincoln’s political life was almost over and that “Old
Abra’m” was “gliding over the dam.”172

In tight moments before, Lincoln had left important decisions to Provi-
dence. Gideon Welles, Lincoln’s secretary of the navy, wrote in his diary that
following the Battle of Antietam, Lincoln had confessed to the entire cabinet
that before the battle he had “made a vow, a covenant, that if God gave us the
victory in the approaching battle, he would consider it an indication of Divine
will, and that it was his duty to move forward in the cause of emancipation.”
Welles added that in the past the president “had in this way submitted the
disposal of matters when the way was not clear to his mind what he should
do.”173 Apparently, before the Battle of Gettysburg, a little over nine months
later, Lincoln again left the war in God’s hands, vowing to be emancipation’s
faithful instrument if a victory was granted.174 As his letter to Albert G.
Hodges amply revealed, Lincoln saw God pushing the war for a Divine pur-
pose of emancipation.175 Accordingly, Lincoln left the outcome of the
presidential election, which all knew would determine the outcome of the war
itself, in God’s hands. In this moment of ultimate testing, he refused to com-
promise his emancipation policy for temporary political advantage.
Deliverance quickly came in William T. Sherman’s capture of Atlanta and in
Phil Sheridan’s successes in the Shenandoah Valley. With victories in the
field, Lincoln’s confidence returned, together with an even deeper certainty
that he was God’s holy instrument to complete a Providential design of
African American emancipation, a conviction that was underwritten by a
landslide victory at the polls in November.

Sherman’s unobstructed march from Atlanta to the sea in late November
put the Confederacy on notice that Lee’s army was eventually to be crushed
in a vice between Sherman’s force moving northward from Savannah and
Grant’s Army of the Potomac holding Lee in place for a final engagement in
Virginia. With the advantage of time completely on Lincoln’s side, he lobbied
House Democrats to join Republicans in completing the congressional role in
the ratification of the Thirteenth Amendment, which called for the end of
slavery nationwide. On January 31, 1865, with the help of presidential favors
and promises of patronage, Lincoln’s effort succeeded, and the antislavery
amendment was sent on to the states for final approval.176 Days later, Lincoln
and Secretary of State Seward met with Confederate delegates to discuss con-
ditions for peace. Attempting to engage these representatives in a discussion
about the possibilities for a Confederate surrender, Lincoln made appearances
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of being willing to talk about a restoration of the Union without emancipa-
tion as a necessary prerequisite. Lincoln biographer David Donald concludes
that this only revealed Lincoln playing a politics of misinformation with the
enemy in preliminary discussions and not indicating any presidential change
of policy. Even this ploy, however, did not succeed in getting these high-
ranking officials to consider the possibility of renouncing southern
independence.177

After nearly four years of war, Lincoln was desperate to break the Con-
federate will to resist by almost any means necessary. A week after his failed
negotiations with Confederate leaders, Lincoln proposed to his cabinet that
possibly an offer of compensated emancipation might end the southern
resolve to continue the fighting.178 He also schemed to manipulate the Con-
federate Virginia legislature to surrender independently, but that too came to
naught.179 On the eve of Lee’s surrender at Appomattox, Lincoln was con-
cerned lest the war conclude formally only to devolve rapidly into an ugly
unending guerrilla struggle combining rebel obstinacy with simple ban-
ditry.180 Accordingly, in the weeks leading to his Second Inaugural Address,
which would define the nation as in the grasp of Divine purposes, Lincoln
talked of the heightened need for “Christian Charity.”181 In this time of war’s
end, the clearest implication that Lincoln made about the shape of his future
Reconstruction policy was that his administration would not engage in a
peace of vengeance and retribution.182

During the last months of his life, Abraham Lincoln seemed overeager to
win over his defeated foe by means of generous treatment. Nevertheless, he
never forgot that justice for the freedmen was equally a necessary part of
“charity for all.” His overtures to the Confederates had never seriously con-
sidered abandoning African Americans on an altar of sectional reunification.
At the time of his assassination on April 14, 1865, the requisite number of
states had not yet ratified the Thirteenth Amendment, an event that would
not occur until eight months later. In early 1865, emancipation as part of the
Constitution was a probability but not yet a certainty. Given this ambiguity,
Lincoln emphasized that he personally would never abandon the cause of
emancipation. He conceded that the Thirteenth Amendment might yet be
defeated. He acknowledged that even his wartime emancipation policy might
someday be overturned. But he stated in unambiguous language that he per-
sonally would never collaborate with any such ignominious conclusion to the
Civil War and would resign his office if necessary: “If the people should, by
whatever mode or means, make it an Executive duty to re-enslave such per-
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sons,” he told the nation in his last Annual Message of December 1864,
“another, and not I, must be their instrument to perform it.”183

While Lincoln often waxed eloquently about the sovereign will of the
majority and a government of, by, and for the people, ultimately, in his own
mind, he was not the people’s agent. Instead, he was a determined but pre-
sumably humble instrument of a Divine will driving the United States to
fulfill its original promise of being a harbinger of universal human rights.
Lincoln’s portrait painter, who observed the president frequently in 1864,
later wrote of a visiting clergyman who told Lincoln that he hoped that God
was on the Union side. Lincoln reportedly replied: “I know that the Lord is
always on the side of right. But,” he added, “it is my constant anxiety and
prayer that I and this nation should be on the Lord’s side.”184 This is what
Lincoln possibly intended when he spontaneously injected into his delivery
of the Gettysburg Address that the nation’s “new birth of freedom” would
necessarily have to be “under God.”185 Conformity to Divine purposes was
Lincoln’s lodestar. This understanding provided greater power to his own
purposes than would have been possible without it, revealing a style of lead-
ership that inspired millions and eventually led to his canonization in a
national civil religion tightly connected to an emancipation struggle that con-
tinues to this day.186

Some may disagree with Dwight L. Dumond’s estimate that the slaveholding
republic ended with Lincoln’s Emancipation Proclamation of January 1,
1863.187 Even at the end of Lincoln’s life a little over two years later, it was
not yet a certainty that slavery would be permanently outlawed in the United
States. Ratification of the Thirteenth Amendment at the end of 1865 might be
a more appropriate ending date of the slaveholding republic. But who can
legitimately claim that full emancipation occurred even then? Indeed, for
some African Americans trapped in the ruts of intergenerational poverty, real
emancipation has yet to occur, despite over a century of changing both the
Constitution and federal and state statutes.

In writing about Reconstruction, many scholars have sought to find some
central clue why that effort fell short of full emancipation. Some have focused
upon the lack of any meaningful land reform in the southern states. Others
have found in the flawed leadership of Andrew Johnson the key to lost oppor-
tunity. Still others fault the failure of most Republicans to persist in the quest
of radical change. A few have blamed Republican leaders for pushing too
quickly for radical change and, as a consequence, producing a popular reaction
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that stopped all progress. Yet, for all of these modern desires for a different
outcome, there is another theme in the historical literature on Reconstruction
that suggests that any effort to bring about a quick and significant improve-
ment for the mass of freedmen was doomed from the outset, due to a deep
and abiding white racial consciousness combined with a strong American
preference for localized governmental decision making.

Disillusionment followed the first Reconstruction. By the end of the
century, most white Americans concluded that the North had been right in
insisting upon the death of formal slavery, but that subsequently the South
was correct in refusing to accept African American equal citizenship.188 An
enduring racial prejudice ensured that the caste spirit of the slaveholding
republic lived on into the new age. Yet the strength of the national vision
that Lincoln had both articulated and partially implemented also remained
intact, eventually to be employed again by reformers such as Martin Luther
King, Jr. In the twentieth century, the modern civil rights movement
marked a second American Reconstruction, but again partial successes bred
a renewed disillusionment.

At the end of the Civil War, government leaders recognized an immedi-
ate need to secure the freedmen’s new free status, but did not foresee that
making African Americans special wards of the nation would be anything but
a short-term commitment. One day before Lincoln’s second inauguration, the
Freedmen’s Bureau was established for one year’s duration.189 The new
agency, born of wartime experiments conducted under both the War and
Treasury Departments, met the immediate needs of dislocated persons, both
black and white. In addition to providing food, the Freedmen’s Bureau set up
schools and also promised land reform, but in the end this last-mentioned
hope did not materialize, for land confiscated from rebels could only be with-
held during the lifetime of the former owner. This meant that “loyal” heirs
would eventually get it back.190 Because of this fundamental weakness in the
Confiscation Acts enacted during the war, creating any meaningful black
ownership of farms was an unlikely prospect. Over time, Freedmen’s Bureau
agents concentrated more on working out labor contracts between freedmen
and former slave owners than upon land reform.191 As President Johnson’s
pardons relieved former rebels of even the temporary effects of the Confisca-
tion Acts, all hope for land reform died. Congressional refusal to bring about
any other result guaranteed inaction, despite the cry of Thaddeus Stevens for
“40 acres and a mule.”192

At first perceived as one who would be harsher on wealthy rebels than
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Lincoln had been, Andrew Johnson indiscriminately granted presidential par-
dons, working toward a restoration of the South’s old economic order.193

Leading former Confederates quickly returned to their old roles in the South
and assumed control over the presidentially reconstructed governments
being erected by Johnson. Elected to state legislatures, they enacted Black
Codes, modeled on the defunct Slave Codes that had long served to control
the South’s African American population. These laws amounted to gun-
control laws for blacks only, alcohol prohibition for blacks only, and vagrancy
laws for blacks only. African Americans were forbidden either to insult whites
or to marry them. They were excluded from testifying in court or from
bringing suits. Demeaning and severe punishments were reserved for them
regarding crimes that were treated far more leniently when whites were the
perpetrators. Overall, the Black Codes were designed to insure that black
workers remained a powerless source of reliable plantation labor.194 Observ-
ing the rapid restoration of their former enemies to economic and political
supremacy, Republicans saw the need for corrective action.

Unreconstructed former rebels were elected to Congress but were not
seated. Indeed, earlier Congresses had refused to let representatives of Lin-
coln’s few reconstructed state governments take their chairs.195 The reason
for this was clear. With the end of slavery, freedmen suddenly counted fully
for purposes of representation, whereas under slavery their numbers had
been factored at three-fifths of their full strength. With this change, the
defeated southern states increased in political power while they denied any
political voice to the source of that increased representation.196 Republicans,
who had saved the Union, risked losing political control of it to a Democratic
coalition in which those who had attempted to destroy the nation would have
a leading voice. As southern state governments revealed their postwar atti-
tudes in the Black Codes, Republicans resolved that they had to act to make
meaningful both the saving of the Union and the destruction of slavery for
which so many had died.

Coming back into session after an eight-month absence, the Republican
Congress enacted both an extension of the Freedmen’s Bureau’s life and the
nation’s first civil rights bill, which was designed to nullify the state-based
Black Codes.197 The civil rights bill involved a new experience for the federal
government—that of protecting individual civil liberties against the actions of
state governments.198 The Civil Rights Act of 1866 was based on the Thir-
teenth Amendment, which had become officially part of the Constitution at
the end of 1865, yet some doubted that this was proper. The bill reversed the
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Dred Scott decision, declaring that the freedmen were citizens and entitled to
such rights as suing and testifying in court as well as exercising the property
rights associated with citizenship. It demanded an end to racially discrimina-
tory state laws, such as the Black Codes.To some, this inappropriately went be-
yond the narrow boundaries of the Thirteenth Amendment, which they
claimed had been designed only to destroy the formal institution of slavery.199

When the Thirteenth Amendment was being drafted in 1864, Charles
Sumner had advocated that its wording clearly authorize an assault on the
effects of slavery that were sure to linger after the declaration of formal
emancipation. Sumner’s version would have read: “Everywhere within the
limits of the United States, and of each State or Territory thereof, all persons
are equal before the law, so that no person can hold another as a slave.”200 This
language suggested that any status below a full equality before the law con-
stituted a form of partial slavery. In the end, Congress approved a more
ambiguous instrument. The Thirteenth Amendment as passed focused only
on obliterating slavery, saying nothing about equality before the law, but
allowing Congress to enforce the ban against slavery by means of “appropri-
ate legislation.” The new Freedmen’s Bureau Act and the Civil Rights Act of
1866, both passed over President Johnson’s veto, became law, but the lingering
doubts surrounding the ability of one or both of them to survive a constitu-
tional challenge motivated Congress to draft a new constitutional amendment
that would clearly cover such legislation.201 This effort, which eventually
became the Fourteenth Amendment, was to have far-reaching consequences.

On its face, the new amendment, which was proposed in 1866 and
became part of the Constitution two years later, provided the federal govern-
ment with an unambiguous power to protect individuals’ civil rights from
inappropriate state authority.202 But eventually this new language would be
used by Reconstruction’s enemies to find much subsequent congressional
Reconstruction legislation unconstitutional. Under the Fourteenth Amend-
ment’s authority, Congress would later pass acts forbidding private
individuals from engaging in racially discriminatory behavior. The federal
courts later struck these down as beyond the limits of the Fourteenth Amend-
ment. Additionally, as soon as the Fourteenth Amendment was added to the
Constitution, the most restrictive interpretation of the Thirteenth Amend-
ment possible was informally validated.203

One cannot deny that the Fourteenth Amendment is a most powerful
constitutional instrument. Indeed, it has worked a constitutional revolution
in this century. It has been used to void multiple expressions of state police
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power attempting to curb sexual and reproductive behaviors. The application
of the first nine amendments to the states through an expansive interpreta-
tion of the due process clause of the Fourteenth Amendment covers a gamut
of additional issues in law enforcement procedures, church and state con-
cerns, and state regulation of speech and public assembly, among other
matters. It has made the Bill of Rights a living reality for the people as never
before. However, as a weapon against the residual habits of a slaveholding
culture, it is not as unlimited as the latent power of the Thirteenth Amend-
ment that was effectively erased by the adoption of the Fourteenth
Amendment.204

Reconstruction Republicans used the Thirteenth and Fourteenth Amend-
ments to undo wrongs initiated at state and local levels. As such, they were
primarily reactive tools. Leaders such as Frederick Douglass called for black
manhood suffrage, a reform that could prevent the enactment of discrimina-
tory state laws in the first place.205 With the Black Codes under seige by
Freedmen’s Bureau agents, the bulk of Reconstruction Republicans became
convinced that African American voting power was needed to preserve the
principles for which the war had been fought. This realization was slow in
coming. Lincoln had toyed with the idea of black veterans and educated blacks
enjoying the suffrage, but he had never insisted on it. In the language of the
Fourteenth Amendment’s second section, the South had been warned that, if
African American men were not allowed to vote, southern political represen-
tation in the House of Representatives and electoral power in presidential
contests would be trimmed—a threat that has never been enforced.206 The
first definite move to insist upon African American voting occurred in the
First Reconstruction Act of March 2, 1867, in which Congress formally took
the direction of Reconstruction away from the president.207

Throughout American history, a heritage of local control over most mat-
ters has bred a deep suspicion of federal power. In the slaveholding republic,
southerners viewed any hint of federal interference with their peculiar insti-
tution with a most watchful eye. At the same time, northerners opposed
federal intrusions to protect slavery, such as those authorized by the Fugitive
Slave Act of 1850. This preference for local decision making had not wholly
been formed by concerns surrounding slavery, but it was not separate from
slavery’s political influence either. In any case, most northern Republicans
wanted this tradition of local control to survive the centralizing forces
spawned by the Civil War. African American voting held the promise that this
might be achieved while at the same time safeguarding the civil liberties of
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the freedmen. If the bulk of southern blacks and at least a minority of south-
ern whites formed political coalitions that resulted in state governments
pledged to equality under the law, then the federal government’s involvement
as a guarantor of black civil rights could be minimized.208 Even Robert J. Kac-
zorowski, who has emphasized that the new constitutional amendments
provided for the creation of a unitary national government and the virtual
obliteration of state sovereignty, admits that during Reconstruction, the fed-
eral government had neither the tradition, the resources, nor the will to take
on the new function of serving as the national guarantor of civil rights.209 For
this reason, Radicals hoped that black voting might enable social justice to be
accomplished at the local level.

Following a brief period of Congressional Reconstruction, during which
ten southern state conventions were created to draft new state constitutions
providing for African American voting on an equal par with whites, Congress
approved of the new constitutions and then seated the representatives elected
to Congress from these states. By 1870, the process was complete and direct
federal control of Reconstruction was ostensibly over. After that time, Con-
gress expected the southern states to manage their own affairs, hopefully
with only minimal federal interference. At the outset, every reconstructed
state except for Virginia elected a Republican government backed by a coali-
tion of African Americans and whites.210 In 1870, the Fifteenth Amendment
was added to the Constitution, insuring that the suffrage that had been
granted African Americans during the state-reforming processes of Congres-
sional Reconstruction would never be denied on racial grounds. However,
obvious loopholes in the amendment did provide for a later disfranchisement
upon nonracial grounds, such as illiteracy, a fact that urged these new south-
ern state governments to adopt new public education systems as a high
priority.211 These new educational systems took over where the Freedmen’s
Bureau schools left off, as that agency went out of existence at about the same
moment.212

Unfortunately, the experiment in a locally based Reconstruction did not
go well. First, southerners priding themselves as “unreconstructed rebels”
formed the secretive and infamous Ku Klux Klan that intimidated Republican
voters and disrupted the new public schools with acts of terrorism.213 Within
the Republican interracial coalitions, additional trouble festered. African
Americans complained that they typically provided the voting strength of the
party but received only a minority of the nominations for office. Over time,
as black politicians became more assertive for what they regarded as their fair
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share of the offices, southern whites participating in the coalition fell away,
being unwilling to continue bearing the wrath of their fellow whites under
the new circumstances.214 Political corruption, often surrounding the new
expensive public school systems, also worked to give these struggling Repub-
lican coalitions a bad reputation not only in the South but in northern
Republican circles as well. The new Republican-run federal Bureau of Educa-
tion systematically reported news regarding these southern school systems
that revealed that often school administrators could not account for funds put
in their trust, that illiterate teachers were valued more for their skill in get-
ting out the black vote than as teachers, and that more southern school
systems collapsed from internal malfeasance than through Klan violence.215

Congress stepped in to battle Klan terrorism, passing three Enforcement
Acts in 1870–71.216 These efforts superficially succeeded, breaking up the
Klan as a formal organization. However, the “unreconstructed-rebel” spirit
lived on, appearing in new white-supremacist organizations that were not
specifically outlawed by congressional statute. With white southern hostility
unabated, a split in northern Republican ranks indicated future trouble. In
1872, those Republicans who could not justify the mounting evidence of
southern Republican corruption, nor tolerate that associated with the
national administration of President Ulysses S. Grant, openly disapproved of
federal intervention in southern local affairs. These complainers joined the
Liberal Republican movement. While failing to topple Grant, the Liberal
Republicans did reveal a crack in the armor of Reconstruction Republicans
that Democrats eagerly exploited.217

In 1873, the onslaught of the nation’s worst depression up to that time
worked to deprive the federal government of needed revenue just at the time
that it was expanding its operations to enforce national civil-rights legislation
in the southern states.218 Running out of funds, the Reconstruction Republi-
cans backed off of both federal expansion into the judicial affairs of the South
and plans to institute federal aid to southern public education.219 Charles
Sumner, however, refused to retreat. He insisted that Reconstruction not end
until federally mandated racial integration made full equality before the law
a reality. Public accommodations reserved solely for whites, together with
racially segregated public schools, represented to the Republican senator the
lingering effects of slavery. On his deathbed in 1874, he pleaded with old
friends to see this culminating reform through to completion. For years,
Sumner had been trying to persuade his colleagues to enact his Supplemen-
tary Civil Rights Bill to fulfill these purposes, but they had sensed political
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danger and denied him the votes needed for passage. An outpouring of senti-
ment immediately following his death succeeded where he had failed in life.
On May 23, 1874, the Republican Senate passed the bill and sent it to the
Republican House, which refused to enact the measure as every Republican
House seat was at risk in the upcoming congressional elections, then just a
few months away. Only one-third of the Senate seats were on the line,
accounting for the greater courage in that body. Democrats were overjoyed at
this Republican identification with “racial amalgamation” and looked for-
ward to victory in the fall.220

Historians disagree about the impact that this political association of racial
integration with the Republican party had in determining the Democratic
party landslide.221 In any case, the Republican loss of the House in the fall
elections determined the end of Reconstruction. At the midnight hour of the
lame-duck Reconstruction Congress, just before it passed from existence, it en-
acted the Civil Rights Act of 1875, which was Sumner’s Supplementary Civil
Rights Act with the requirement for racially integrated schools removed to
make it less offensive to whites.222 From then on, because of a divided Con-
gress, the Republicans could pass no new civil rights legislation. However, the
Senate and the president were still in Republican hands. With white terrorism
rampant in Louisiana threatening to topple the Republican state government
there, President Grant initiated his last bold Reconstruction stand immediately
before the enactment of the new Civil Rights Act. Grant ordered the U.S.
Army to act as a federal police force in Louisiana to restore public order and
preserve, at least temporarily, one southern Republican state government.223

One by one, throughout the mid-1870s, southern Republican govern-
ments were defeated at the polls. Several factors were involved. One was the
demoralizing guerrilla warfare of white supremacists who moderated their
tactics to fit each situation; sometimes outright violence on a mass scale was
used, as in the Colfax Massacre in Louisiana in 1873, when a white posse
killed approximately 100 African Americans, mutilating their bodies after-
ward to terrorize blacks in the vicinity.224 Mississippi whites refined the arts
of intimidation, which they touted as the “Mississippi Plan,” which, together
with applications of outright violence, succeeded in “redeeming” that state to
white supremacy and Democratic party rule in 1875.225 However, “redemp-
tion” succeeded for more reasons than white threats and guerrilla attacks. The
southern-white minority that had voted Republican left the party not only
because of the increasing African American insistence on more offices, but
also because of the indelible Republican identification with integrated public
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education following the Senate’s passage of the Sumner bill in 1874. In east-
ern Tennessee, where Unionist sentiment ran strong throughout the Civil
War and where white Republicans abounded during the early days of Recon-
struction, the “mixed-schools” proposal created a white exodus from the
Republican party that could not be reversed.226 By 1876, only three Republi-
can state governments remained in the South, and everyone sensed that they
could not long be maintained.

Rutherford B. Hayes has received much blame for abandoning southern
blacks in the so-called Compromise of 1877 that followed the contested elec-
tion results in the presidential election of 1876. But far more than one man’s
opinion determined this result. In the presidential campaign of 1876, even a
blatant anti-Catholic Republican strategy designed to appeal to the strong
prejudices of the national Protestant majority proved unable to counterbal-
ance the public’s disinclination to continue the cause of black liberation.227 By
1877, Reconstruction was all but dead. Democrats still controlled the house
and in addition claimed to deserve the presidency. Hayes did well to insist
upon promises from “redemption” leaders such as South Carolina’s Wade
Hampton that state public education programs for blacks would be main-
tained. Thereupon, Hayes ordered the U.S. Army to cease protecting the few
remaining Republican regimes, which in any case could not even collect local
taxes to survive in any self-sustaining way.228 The true determining agents in
this tragedy were the northern voters themselves. They simply tired of the
commitment to bring about a meaningful emancipation, and by 1877 they
refused to sustain any government dedicated to that end.

Many historians sympathetically explain the northern attitude that
eventually led to Reconstruction’s end. “The amount of intervention that
was needed to sustain [the collapsing Reconstruction governments] did
appear to be boundless,” Michael Perman has written. “Nothing ever was
enough; more action, it seemed, was always needed.”229 Unwilling to create a
permanent national police force and court system capable of handling the
problem, Reconstruction Republicans had put their faith in state govern-
ments elected by means of African American voting strength. And that
foundation was not sufficient to last. Both Professors Perman and Richard H.
Abbott emphasize the difficulties involved in maintaining a biracial party in
the South at that time.230 Jeffrey Rogers Hummel emphasizes that weak
African American community organization and economic dependence on
whites undermined any sustained Reconstruction effort based in the south-
ern states themselves.231 Similarly, James M. McPherson notes the justifiable
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distrust of the kind of military intervention that President Grant attempted
in Louisiana in 1875.232 Carl Schurz, who had started the postwar experiment
as a Radical, became a Liberal Republican by 1872, and openly expressed his
fear of the kind of autocratic centralism under the name of “Reconstruction”
that he had known in the Germany of his youth.233

During the existence of the slaveholding republic, a proslavery gloss had
reconstituted the original Constitution into William Lloyd Garrison’s
“covenant with death.” In the North’s retreat from Reconstruction, a similar
process began to interpret the Reconstruction amendments so that they sig-
nificantly minimized Lincoln’s foretold “new birth of freedom.” The United
States Supreme Court, which in the Dred Scott decision two decades before
had failed to finalize the constitutionalization of the slaveholding republic,
succeeded in a “constitutional counterrevolution” dismantling Reconstruc-
tion.234 While some scholars, led by Michael Les Benedict, have claimed that
the Court decisions involved were true to the intent of the Reconstruction
amendments’ framers, most have agreed with Robert J. Kaczorowski that the
Supreme Court opportunistically exploited white racism and the popular dis-
illusionment with Reconstruction to restrict the meaning of the amendments
in ways not intended by the framers.235 Specifically, the Court ruled that the
Fourteenth Amendment could not be used to justify federal legislation aimed
at private acts of racial discrimination and that the Thirteenth Amendment
was scarcely more than an historical artifact tied to the death of formal slav-
ery in 1865.236 The Court emphasized the loopholes in the Fifteenth
Amendment and defined the accompanying clauses of each of the three
Reconstruction amendments authorizing Congress to pass “appropriate leg-
islation” as restrictive rather than opportunities for expanded meanings.237

By the end of the century, the Fourteenth Amendment had been transformed
by judicial interpretation into more of a protector of the property rights of
railroad corporations than the civil rights of African Americans.238

In the Civil Rights Cases (1883) decision, which voided the Civil Rights
Act of 1875, the Court spelled out the distinct limits of the antislavery repub-
lic. Justice Joseph P. Bradley’s majority opinion stated it was foolish for
African Americans to expect federal legislation “abolishing all badges and
incidents of slavery in the United States.” The Reconstruction Amendments
as interpreted in 1883 gave Congress only the authority to “vindicate those
fundamental rights which appertain to the essence of citizenship, and the
enjoyment or deprivation of which constitutes the essential distinction
between freedom and slavery.”239 Ten years before, in a case ostensibly hav-
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ing nothing to do with African Americans, the Court had severely limited the
rights of national citizenship, thereby potentially minimizing “the essential
distinction between freedom and slavery” for a hated minority whose civil
liberties were left unprotected by state and local decisions.240 Private acts of
racial discrimination, stated Bradley’s opinion in 1883, had “nothing to do
with slavery or involuntary servitude.”241 Only under the aegis of state police
powers, he suggested, could such acts be punished, but that was up to each
state to decide and not a matter of concern for the federal government.
Bradley continued: “When a man has emerged from slavery, . . . there must
be some stage in the progress of his elevation when he takes the rank of a
mere citizen, and ceases to be the special favorite of the laws.”242

The antislavery republic had eliminated private ownership in human
beings. Slaves could no longer be found in the nation’s capital. American for-
eign relations were no longer strained to protect that particular past economic
interest. Interstate relations were no longer kept in tension by quarreling
over fugitive slaves. And the worry of slavery expanding into new federal ter-
ritories had become only a fading memory. The Republican Revolution had
succeeded in eliminating all of these past concerns. But after an experiment
with reconstructing America’s racial relationships, it was decided, first by the
voters and later by their leaders, that it would be foolish to advance the con-
dition of the freedmen beyond what the absolute minimum definitions of
freedom required.
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Shortly after the Supreme Court handed down the Civil
Rights Cases in 1883, a mass meeting was called for Lincoln Hall in the
nation’s capital. Two prominent Republican orators—one black and one
white—were the featured speakers. Frederick Douglass—the runaway
slave who had become an avid student of the Constitution in the course of
his career as an abolitionist—spoke first. Robert G. Ingersoll—highly val-
ued as a Republican orator despite his outspoken atheist views—closed the
program. In some ways, the event was a political rally, similar to others
that had characterized both the long battle against slavery and the heady
early days of Reconstruction. But this day was different, for everyone
present in the hall named for the nation’s “Great Emancipator” knew that
it marked the end of an era—and not a satisfying conclusion at that. It was
a wake without any happy accompanying festivities.

Douglass sensed that new life would not quickly follow that being
mourned. Resigned that a renewal of racial progress would occur only
long after his lifetime, he urged his hearers to not react out of understand-
able anger. He specifically cautioned against violence. “Patient reform is
better than violent revolution,” Douglass said, sounding very much as he
had in Glasgow when he had distanced himself from John Brown in the
winter of 1859–60.1 But in that prior event, he had been optimistic and
looking forward to the election of an antislavery president. Progress had
then been anticipated. Working within the constitutional system then
promised that slavery itself might be destroyed. By contrast, in 1883,
Douglass saw no grounds for immediate optimism, but still cautioned
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against any action that might produce an even greater defeat than the one
represented in the Court’s decision. Ingersoll too urged his hearers to remain
law-abiding and work for peaceful change.2 The fact that both men stressed
this point indicated a fear that some might respond to the Court’s action in
unpredictable ways.

Charles Fairman has analyzed intersectional white newspaper support of
the decision and has found that it was overwhelming. Some of the editorial
commentary from Republican papers expressed in words the tremendous
obstacle that Douglass sensed confronted his race at the close of the nation’s
first civil rights struggle. The New York Tribune suggested that the voided
Civil Rights Act of 1875 that had required equal access to public accommoda-
tions such as railroad cars, theaters, hotels, and amusement parks had only
served “to irritate public feeling.” The Portland Oregonian offered that noth-
ing was really lost as “social rights” can never be legislated—an opinion
seconded by the Milwaukee Sentinel. The Chicago Tribune advised that “time
and better education,” not civil rights legislation, was the most effective way
to fight racial prejudice, which it naively predicted would be eliminated in a
generation.3 Perhaps worst of all, the recorded private thoughts of Justice
Joseph Bradley, who delivered the Court’s majority opinion in the case, indi-
cated that he viewed legislation requiring racial integration, such as that
required in the Civil Rights Act of 1875, as a form of “slavery.”4

The Court’s decision was no Dred Scott decision that could rally Repub-
licans in popular opposition. To the contrary, a white Republican Supreme
Court had relieved an interracial party of responsibility for civil rights legis-
lation that lacked the support of an intersectional majority. “This decision
takes from seven millions of people the shield of the Constitution,” said
Ingersoll, speaking for the minority of white Republicans angered by the
Court’s action. “It leaves the best of the colored race at the mercy of the
meanest white.”5 Both Douglass and Ingersoll grieved that most whites
refused to admit that there was an injustice involved. Douglass articulated
that the decision was in favor of “slavery, caste and oppression.”6 He con-
fessed to feeling as he had when the Court in 1857 had handed down the Dred
Scott decision, making this comparison in order to emphasize the continuing
“conflict between the spirit of liberty and the spirit of slavery.”7 The slave-
holding republic, he conceded, was gone. But “the spirit or power of slavery”
lived on.8

In slavery times, Douglass emphasized, the Court had strongly supported
slavery, manipulating the Constitution in order to protect the institution in
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ways never intended by the Founding Fathers. Yet following the formal death
of slavery, the Court was only lukewarm for liberty. He looked forward to a
time when “a Supreme Court of the United States . . . shall be as true to the
claims of humanity, as the Supreme Court formerly was to the demands of
slavery.”9 He recalled how the Court had upheld the Fugitive Slave Act of
1850, which was blatantly unconstitutional given its casual disregard of the
Bill of Rights. In that case, the Court had concocted an original intent of the
Constitution’s fugitive slave clause, without any evidence to support its claim.
Yet, in the Civil Rights Cases, the Court clearly ignored the well-documented
intent of the authors of the Thirteenth and Fourteenth Amendments. In a
case involving freedom, the Court’s decision absolved the states from dedi-
cating themselves to a national standard, whereas in a case involving fugitive
slaves the outcome had been otherwise.10

The United States did not deserve to be called a nation, charged Douglass,
for under the state-centered interpretation of the Court the federal govern-
ment was incapable of protecting “the rights of its own citizens upon its own
soil.”11 Why had this decision been made? The answer to him was clear.
White Americans did not identify with the daily oppression experienced by
black people in a land dominated by white people. When white men observed
a hotel clerk refusing lodging to black female travelers, they did not see such
treatment as equivalent to their own wives and daughters being abused in a
similar manner. Big trouble loomed, he warned, if common decency contin-
ued to be so casually discarded. Sounding as Lincoln had in his Second
Inaugural, Douglass suggested: “No man can put a chain about the ankle of
his fellow man, without at last finding the other end of it fastened about his
own neck. . . . The evil day may be long delayed, but so sure as there is a moral
government of the universe, so sure will the harvest of evil come.’’12

In his time at the lectern, Ingersoll emphasized that the Court’s decision
invited whites to inflict “involuntary servitude” upon blacks. This, he said,
had been outlawed by the Thirteenth Amendment, which partially supported
the Civil Rights Act of 1875. “A man is in a state of involuntary servitude,” he
noted, “when he is forced to do, or prevented from doing, a thing, not by the
law of the State, but by the simple will of another.”13 By this interpretation,
every refusal of service by a person involved in running a public accommo-
dation constituted an act of “involuntary servitude.” His argument
necessarily ignored the reality that the enactment of the Fourteenth Amend-
ment had encouraged a far more restricted meaning for the Thirteenth
Amendment than he presented. In any case, the audience left Lincoln Hall at
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the conclusion of the meeting with no assurances of any coherent plan to
reverse the Court’s ruling.

Ironically, the Civil Rights Cases produced one apparent benefit by assuring
white southern politicians that they had nothing to fear from Republican
Henry Blair’s plan to enact federal aid for the improvement of impoverished
southern public-school systems, black as well as white. By weakening the
federal government’s ability to direct and oversee issues of racial equity, the
Court’s decision persuaded many state-centered southern Democrats that no
good reason existed for them to oppose the Blair bill. Indeed, after the deci-
sion, some of Blair’s closest allies came from the ranks of southern
Democrats. Nevertheless, the leadership of the Democratic party in the house
remained firmly in opposition and managed to kill Blair’s proposals through-
out the 1880s.14

Finally, in 1888, the Republican party acquired majorities in both houses
of Congress and won the presidency as well. The divided government, which
had ushered in the end of Reconstruction, gave way to Republican control.
Yet, nothing was done to ameliorate the wretched condition of most African
Americans, suffering in an environment of quasi slavery. In 1890, when the
Blair bill failed to pass, it was clear that the failure was due to northern
Republican apathy.15 Former president Rutherford B. Hayes, who had
presided over the formal end of Reconstruction but had thereafter committed
himself to the cause of African American education in the southern states,
was crushed by his party’s behavior. Calling others devoted to the cause to
meet with him at Lake Mohonk in Ulster County, New York, Hayes tried to
set a tone that would inspire at least this minority to work for social change
despite the Republican Congress’s clear lack of interest. Hayes emphasized
white America’s obligation to the freedmen: “We are responsible for their
presence and condition on this continent. Having deprived them of their
labor, liberty, and manhood, and grown rich and strong while doing it, we
have no excuse for neglecting them. . . . In truth, their welfare and ours, if not
one and the same, are inseparable. These millions who have been so cruelly
degraded must be lifted up, or we ourselves will be dragged down.’’16 Hayes’s
appeal was too late. That same year, in addition to killing the Blair bill, the
Republican Congress failed to pass Henry Cabot Lodge’s proposal to force the
South to conduct honest elections. Mississippians interpreted these two
actions as Republican encouragement to treat the “Negro question” any way
they saw fit. Beginning in a convention writing a new state constitution, they
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fashioned a program both to disfranchise African Americans and to reduce
even the scanty educational opportunities then available to blacks.17 Over
the next several years, the rest of the South moved in the same direction.18

In 1890, and for many years thereafter, whites concentrated on deepen-
ing the degradation of African Americans rather than engaging in any
program of assistance. At the outset of the twentieth century, lynching blacks
at times seemed to become a blood sport in parts of the nation.19 Whites
often justified exceptional cruelty toward blacks with pseudoscientific proofs
that African Americans were permanently “unassimilable.”20 In the first gen-
eration experiencing it, formal emancipation did not produce a meaningful
freedom for most former slaves. One hundred years later, much has changed;
but in spite of significant progress, race relations remain in a state of unease
and mutual distrust, punctuated by occasional outbursts of mass violence and
daily incidents of ugly individual confrontation. To this day, aspects of the
slaveholding republic’s legacy remain, both in whites unable to fathom the
depth of African American grievances and in blacks deeply alienated by a
long history of oppression. The bitter harvest, referred to both in Abraham
Lincoln’s Second Inaugural Address of 1865 and in Frederick Douglass’s well-
reasoned forecast of 1883, unhappily promises to continue well into the
future.
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