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Editor’s Preface

The aim of this book remains to provide within the compass of
a single volume a statement of the law relevant to an architect in
practice.

No one lawyer could write with authority about so many different
aspects of the law. Each chapter is contributed by an expert in the
particular field. Our authors come from a range of backgrounds —
barristers, solicitors and architects.

The book covers the law of the whole of Britain. In space terms
the law of England and Wales occupies pride of place. But Scots
law is also covered in respect of the many areas of law where it
is different: I am grateful to Angus Stewart QC, of the Scots Bar,
who has advised me as to Scottish authors. In a growing number
of fields the law is the same throughout Britain by reason either of
Westminster statutes or of EU directives.

At the risk of upsetting readers familiar with the order of chapters
in recent editions, I have reordered the material into what I believe
is a more logical arrangement:-

A. General principles of law.

B. The statutory framework: this part of the book encompasses
the statutory authorities, construction, regulations, planning
law, public procurement regulations, party wall legislation and
health and safety law.

C. Building contracts: this covers procurement methods, the
commonly used standard forms of building contract and
Construction Act payment rules.

D. Building dispute resolution: this includes litigation, arbitra-
tion, adjudication and mediation.

E. The architect in practice: this part of the book focusses on
architects’ registration and professional conduct, architects’
own contracts with clients and collateral warranties, and archi-
tects’ liability in negligence; it also covers other aspects of
the law relevant to an architect in practice such as copyright,
employment law and insurance.

One of the changes over the years has been the decline in the popu-
larity of the JCT forms. Once upon a time, any building contract
of any formality would be likely to be on the conditions of one of
the JCT family of forms. Partly as result of the complexity of JCT
1980 and its successors, other forms have come to be used, such
as the Association of Consultant Architects’ forms. Today the most
important of these rival forms are those in the NEC family. At the
same time new procurement methods — management contracting,
design-and-build, and so on — have replaced the simplicity of the
traditional arrangement. These changes are reflected by the inclu-
sion in this book for the first time of a chapter on the topic of pro-
curement methods, and by a chapter of its own being accorded to

the NEC form. None of that prevents the May 2009 revision to JCT
2005 receiving detailed coverage.

While this new edition was in the course of preparation the govern-
ment introduced into Parliament significant statutory changes by its
Local Democracy, Economic Development and Construction Bill.
It received royal assent in the final days of work on the revisions
to this edition. I am grateful to the authors of chapters affected for
so valiantly coping with the need to re-write parts of their text to
incorporate changes made by the Act. However, these provisions
are not expected to come into force until well after this book is
published, so the old law will continue to be relevant for a little
time to come.

The commencement of the UK Supreme Court in October 2009
provides a new focal point at the apex of our judicial system, whilst
the ratification of the Lisbon Treaty may herald fresh changes from
European institutions. Meanwhile architects may have more direct
concern to study the 2010 ARB code.

Another change has been the growth of interest amongst architects
in international work. Therefore, we have included two other new
chapters to reflect this interest — one on the FIDIC form, and the
other on arbitrations at the International Chamber of Commerce.

In fact, at the end of the task of assembling this ninth edition,
I find that there are more new chapters, and more new authors,
in this edition than in any of the previous revisions.

This book is not intended to turn architects into fully fledged
legal advisers. What we hope is that it will identify for architects
the legal issues affecting their work, and alert them to the circum-
stances in which legal advice is necessary. Unrealistic as many of
us may consider the law’s standard to be, the hard reality is that
judges expect architects either to know a good deal of law them-
selves, or else regularly to call on legal advice. In Rupert Morgan v
Jervis (2003) the Court of Appeal held that an architect might com-
mit a negligent breach of duty if he failed to inform a client when a
Construction Act withholding notice was needed.

It was a similar story in West Faulkner Associates v London Borough
of Newham (1994). An architect’s interpretation of ‘regularly and
diligently’ in the JCT contract was different from that of the judges.
The Court of Appeal said he would have been ‘fireproof” if he had
taken legal advice; but he had not, so he was not, and a heavy judg-
ment against him for professional negligence was the result.

Anthony Speaight
4 Pump Court, Temple, London
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Introduction to English law

ANTHONY SPEAIGHT QC

1 The importance of law

1.01 Every civilised human society has had a concept of law. The
role of law within such a society is often expressed by the phrase
‘the Rule of Law’. A distinguished academic lawyer, Professor Sir
Neil MacCormick, recently explained the notion in this way:

‘The Rule of Law is a signal virtue of civilised societies. ...
This gives significant security for the independence and dig-
nity of each citizen. Where the law prevails, you know where
you are, and what you are able to do without getting yourself
embroiled in civil litigation or in the criminal justice system.’
(N MacCormick, Rhetoric and the Rule of Law (OUP, 2005))

The Rule of Law operates through the existence of many indi-
vidual rules. In highly developed communities these rules have
grown into a complex body of laws. Such laws are the subject of
this book.

Architects and the law

1.02 It is an essential feature of the concept of the Rule of Law
that its application should be universal: everybody must be sub-
ject to the law. It follows that the law must apply to an individual
whether or not he is aware of the law. Hence the well-worn maxim
that ‘ignorance of the law is no excuse’.

1.03 This has a practical consequence for those who practise in
any profession — in addition to the skills particular to that profes-
sion, they must also become acquainted with those parts of the
law which are relevant to the work of their profession. Everyone
who offers a service to others and claims expertise to do what he
offers has a responsibility to society in general and to his clients
in particular to know the law. That applies to architects, quite as
much as to any other profession. Hence this book.

1.04 In the case of an architect, the relevant fields of law are nota-
bly those of contract, especially the standard forms of building
contract, and the various statutory regulations, such as the Building
Regulations, planning law, health and safety law, European procure-
ment law, and the like. An architect will also want to know about
the areas of law which affect him or her personally. When can he
be sued? How can he sue for his fees? When is copyright in his
drawings protected? How should he insure? What is the legal rela-
tionship between him and his employer, or between him and his
employees? An architect is not expected to know all the law in these
areas himself. But he is expected to ensure that his client does not
suffer from the absence of his own legal knowledge. He is expected
to know enough law to be aware of the circumstances in which spe-
cialist legal advice is needed. He should then advise his client to

obtain legal advice. Alternatively, he can himself instruct a barrister
directly.

2 The legal systems of the
United Kingdom

2.01 There are two principal legal systems in the Western world.
One is the so-called civil law system, which prevails in most parts
of continental Europe. It has its origins in Roman law and is today
founded on written codes. The other is usually known as the com-
mon law system. This originated in England during the Middle
Ages. Today it is the basis of law in Canada, Australia, New
Zealand, Hong Kong, Singapore, and almost all former British ter-
ritories. It is even the basis of law in the United States of America.
The international character of English law is not often appreciated
by non-lawyers, but is sufficiently alive for cases from other com-
mon law jurisdictions to guide English courts on those occasions,
which are admittedly rare, when English case law is silent on a
point. The courts of other common law countries more frequently
follow English decisions. A Commonwealth Law Conference held
every three years, at which the leading lawyers from remarkably
diverse national backgrounds discuss legal issues together, serves
to reinforce the bonds of the common law world.

2.02 Within the United Kingdom there are two traditions of
law and three principal legal jurisdictions. English law prevails
in the jurisdiction which is constituted by England and Wales.
The English common law system is also the basis of the law in
Northern Ireland, but Northern Ireland has its own statutory provi-
sions and also its own courts. Scotland has not only its own courts,
but also its own law and legal traditions. It had its own system at
the time of the Union in 1707, and always retained them. Some
aspects of Scots law are based on Roman law, and thus it reflects
to some extent the features of the civil law system.

2.03 The one unifying feature of the legal system of the United
Kingdom has been the House of Lords which was the supreme court
of appeal for all three jurisdictions. It usually had twelve judges,
of whom two were by tradition always Scots, and one has recently
been from Northern Ireland. They were officially known as Lords
of Appeal in Ordinary, and usually referred to as Law Lords. In
October 2009 the judicial role of the House of Lords was taken over
by a new UK Supreme Court. Apart from a change of name and a
change of the building in which it sits, the new judicial body is cur-
rently undertaking judicial work in a manner similar to the House of
Lords.

2.04 In consequence of this divergence between the legal tradi-
tions and laws of Scotland, on the one hand, and the other parts of
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the United Kingdom, on the other, throughout this book there will
be separate sections discussing the particular features of Scots law.

3 Sources of English law

3.01 English law may be conveniently divided into two main parts —
unwritten and written — and there are several branches of these.

Common law

3.02 Common law — the unwritten law — includes the early cus-
tomary laws assembled and formulated by judges, with modifica-
tions of the old law of equity. Common law therefore means all
other than enacted law, and rules derived solely from custom and
precedent are rules of common law. It is the unwritten law of the
land because there is no official codification of it.

Judicial precedent

3.03 The basis of all legal argument and decision in the English
courts is the application of rules announced in earlier decisions
and is called stare decisis (let the decision stand). From this has
evolved the doctrine of judicial precedent, now a fundamental
characteristic of common law.

3.04 An important contribution to the important position that the
doctrine of judicial precedent holds today was made in 1865 by
the creation of the Council of Law Reporting, which is respon-
sible for issuing authoritative reports in which the judgments are
revised by judges. Today judgments in many important cases are
available free on the internet at http://www.bailii.org. A system of
law based on previous cases requires well-authenticated records
of decisions to be available to all courts and everyone required to
advise on the law.

Authority of a judgment

3.05 Legally, the most important part of a judgment is that where
the judge explains the principles on which he has based his deci-
sion. A judgment is an authoritative lecture on a branch of the
law; it includes a ratio decidendi (the statement of grounds for the
decision) and one or more obiter dicta (things said by the way,
often not directly relevant to the matters at issue). It is the ratio
decidendi that creates precedents for the future. Such precedents
are binding on every court with jurisdiction inferior to the court
that gave the decision; even courts of equal or superior jurisdiction
seldom fail to follow an earlier decision. For many years even the
House of Lords regarded itself as bound by its own decisions. In
1966 it announced that it would regard itself as free to depart from
its previous decisions, and its is expected that the Supreme Court
will feel likewise free. Nonetheless, House of Lords’ departures
from precedent were rare. One of the few occasions was the over-
ruling of Anns v Merton [1978] AC 728 by Murphy v Brentwood
[1991] AC 398 — a saga well known to architects, and described in
Chapter 3 of this book.

Legislation

3.06 Legislation — the written or enacted law — comprises the stat-
utes, Acts and edicts of the sovereign and his advisers. Although,
historically, enacted law is more recent than common law because
Parliament has been in existence only since the thirteenth century,
legislation by Acts of Parliament takes precedence over all other
sources of law and is absolutely binding on all courts while it
remains on the statute books. If an Act of Parliament conflicts with
a common law rule, it is presumed that Parliament was aware of the
fact and that there was a deliberate intention that it should do so.

3.07 All legislation must derive its authority directly or indirectly
from Parliament; the only exception being that in cases of national
emergency the Crown can still legislate by Royal Proclamation. In
its statutes, Parliament usually lays down general principles, and
in most legislation Parliament delegates authority for carrying out

the provisions of statutes to non-parliamentary bodies. Subordinate
legislation is required which may take the form of Orders in
Council (made by the Government of the day — in theory by the
sovereign in Council), regulations, statutory instruments or orders
made by Government departments, and the by-laws of statutory
undertakings and local authorities.

3.08 The courts are required to interpret Acts in accord with the
wording employed. They may not question or even discuss the
validity of the enactment. Rules have been established to help
them interpret ambiguities: there is a presumption that Parliament
in legislative matters does not make mistakes, but in general this
principle does not apply to statutory instruments unless the gov-
erning Act says anything to the contrary. The courts may decide
whether rules or orders are made within the powers delegated to
the authorised body ordered to make them, or whether they are
ultra vires (outside the body’s power). By-laws must not be only
intra vires but also reasonable.

European Union law

3.09 Since 1 January 1973 there has been an additional source
of law: that is, the law of the European Community. By acces-
sion treaty Her Majesty’s Government undertook that the United
Kingdom would accept the obligations of membership of the
three original European Communities, that is, the Coal and Steel
Community, the Economic Community and the Atomic Energy
Community. That commitment was honoured by the enactment
of the European Communities Act 1972. Section 2(1) of the 1972
Act provided that all directly applicable provisions of the trea-
ties establishing the European Communities should become part
of English law; so, too, would all existing and future Community
secondary legislation. Since the terms of the treaties are in the
main in very general terms, most detailed Community policy is
embodied in secondary legislation. Most major decisions are
taken in the form of ‘directives’, which require member states to
achieve stated results but leave it to the member state to choose
the form and method of implementation. Other Community deci-
sions, known as ‘regulations’, have direct effect. In consequence,
there is today an ever-growing corpus of European Union deci-
sions incorporated into English law.

The European Convention on Human Rights

3.10 In 1950, a number of western European countries adopted a
Convention for the Protection of Human Rights and Fundamental
Freedoms (now invariably referred to as the European Convention
on Human Rights). It was a symbolic response both to the hor-
rors of Nazism in the recent past and to the curtailment of free-
dom in the communist states of eastern Europe. A novel feature of
this Convention was the creation of a European Court of Human
Rights Court in which individual citizens could present grievances
against their Governments. For many years the Convention and
the Court had no standing within the United Kingdom beyond the
fact that the United Kingdom Government had by a treaty under-
taken to accept them. Enthusiasts for the Convention saw it as
potentially something which might play a role similar to that of
the United States constitution. But this scenario faced a number
of problems. First, the process of European integration has not, or
at any rate has not yet, reached the point where United Kingdom
domestic law is subject to a European federal law. Secondly,
any form of entrenchment of fundamental rights in the United
Kingdom is hard to reconcile with the democratic doctrine of the
supremacy of Parliament, of which a facet is the principle that no
Parliament can bind its successor. Eventually, a mechanism was
adopted in the Human Rights Act 1998, whereby the Convention
is accorded some standing in English law, without derogating from
the supremacy of Parliament. This has been achieved by enacting
that legislation should, so far as possible, be interpreted in accord-
ance with Convention rights. If this is impossible, a court may
make a declaration of incompatibility. Despite the interest which
has been generated by the Human Rights Act, and the fact that
it has been cited in a significant number of cases in recent years,



it has had little practical impact on the actual decisions of English
courts: it has almost always been held, sometimes after prolonged
argument, that existing English law is, in fact, compliant with
Convention rights.

4 English legal history

The origins of the common law

4.01 One cannot understand some parts of English law, espe-
cially land law, without an awareness of its history. The seeds of
custom and rules planted in Anglo—Saxon and earlier times have
developed and grown gradually into a modern system of law. The
Normans interfered little with common practices they found, and
almost imperceptibly integrated them with their own mode of life.
William I did not regard himself as a conqueror, but claimed to
have come by invitation as the lawful successor of Edward the
Confessor — whose laws he promised to re-establish and enforce.

4.02 The Domesday Book (1086), assembled mainly by itinerant
judges for taxation purposes, provided William I with a compre-
hensive social and economic survey of his newly acquired lands.
The feudal system in England was more universally applied than
it was on the Continent — a result perhaps of the thoroughness of
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the Domesday survey. Consequently, in England, feudal law was
not solely a law for the knights and bishops of the realm, nor of
some parts of the country alone: it affected every person and every
holding of land. It became part of the common law of England.

4.03 To the knowledge acquired from Domesday, the Normans
applied their administrative skills; they established within the
framework of the feudal system new rules for ownership of land,
new obligations of loyalty to the administration under the Crown,
and reorganised arrangements for control of the people and for
hearing and judgment of their disputes. These were the true ori-
gins of our modern legal system.

4.04 Ultimate ownership of land in England is still, in theory,
in the Crown. The lord as ‘landowner’ merely held an ‘estate’ or
‘interest’ in the land, directly or indirectly, as tenant from the king.
A person holding an estate of the Crown could, in turn, grant it
to another person, but the ownership still remained in the Crown.
The tenant’s ‘interest’ may have been of long or short duration and
as varied as the kinds of services that might be given in return for
the ‘estate’. In other words, many different estates and interests in
land existed. Tenure and estate are distinct. ‘Tenure’ refers to the
relation of the landlord to his overlord, at its highest level to the
king. ‘Estate’ refers to the duration of his interest in the land, and
has nothing whatever to do with the common use of the word.
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4.05 English law, as a result, has never used the concept of own-
ership of land but instead has concentrated on the fact of ‘posses-
sion’, mainly because ownership can refer to so many things and
is ill fitted to anything so permanent and immovable as a piece of
land. A man’s title to land in England is based on his being able to
prove that he has a better right to possession of it than anyone else
who claims it.

4.06 In the reign of King Henry II (1154-1189) the ‘king’s jus-
tice’ began to be administered not only in the King’s Court where
the sovereign usually sat in person and which accompanied him
on his travels about the country, but also by justices given com-
missions of assize directing them to administer the royal justice
systematically in local courts throughout the whole kingdom. In
these courts it was their duty to hear civil actions which previously
had been referred to the central administration at Westminster. It
was these judges who created the common law. On completion of
their circuits and their return to Westminster they discussed their
experiences and judgments given in the light of local customs and
systems of law. Thus a single system common to all was evolved,
judge-made in the sense that it was brought together and stated
authoritatively by judges, but it grew from the people in that it was
drawn directly from their ancient customs and practices. To this
day the year of Henry II'’s death, 1189, is regarded by the English
common law as marking the start of legal history.

Equity

4.07 In the Middle Ages these common law courts failed to give
redress in certain types of cases where redress was needed, either
because the remedy the common law provided (i.e. damages) was
unsuitable or because the law was defective in that no remedy
existed. For instance, the common law did not recognise trusts and
at that time there was no way of compelling a trustee to carry out
his obligations. Therefore disappointed and disgruntled litigants
exercised their rights of appeal to the king the — ‘fountain of all
justice’. In due course, the king, through his Chancellor (keeper of
his conscience, because he was also a bishop and his confessor),
set up a social Court of Chancery to deal with them.

4.08 During the early history of the Court of Chancery, equity
had no binding rules. A Chancellor approached his task in a differ-
ent manner from the common law judges; he gave judgment when
he was satisfied in his own mind that a wrong had been done, and
he would order that the wrong be made good. Thus the defend-
ant could clear his own conscience at the same time. The remedy
for refusal was invariably to be imprisoned until he came to see
the error of his ways and agree with the court’s ruling. It was not
long before a set of general rules emerged in the Chancery Courts
which hardened into law and became a regular part of the law of
the land.

4.09 The consequence of the rules of equity becoming rigid was
that the country had two parallel court systems, offering different
remedies and applying different rules. The existence of separate
courts administering the two different sets of rules led to seri-
ous delays and conflicts. By the end of the eighteenth century the
courts and their procedures had reached an almost unbelievable
state of confusion, mainly due to lack of coordination of the highly
technical processes and overlapping jurisdiction. Charles Dickens
describes without much exaggeration something of the troubles of
a litigant in Chancery in the case of ‘Jarndyce v Jarndyce’ (Bleak
House).

Victorian reforms

4.10 Nineteenth-century England was dominated by a spirit of
law reform, which extended from slavery to local government. The
court system did not escape such reform. The climax came with
the passing of the Judicature Acts of 1873 (and additional legisla-
tion in the years that followed) whereby the whole court system
was thoroughly reorganised, and simplified, by the establishment
of a single Supreme Court. The Act also brought to an end the

separation of common law and equity; they were not amalgamated
and their rules remained the same, but henceforth the rules of both
systems were to be applied by all courts. If they were in conflict,
equity was to prevail.

4.11 The main object of the Judicature Act 1873 was an attempt to
solve the problems of delay and procedural confusion in the exist-
ing court system by setting up what was then called a Supreme
Court. This consisted of two main parts:

1 The High Court of Justice, with three Divisions, all courts of
Common Law and Equity. As a matter of convenience, cases
concerned primarily with common law questions were heard in
the Queen’s Bench Division; those dealing with equitable prob-
lems in the Chancery Division; and the Probate, Divorce, and
Admiralty Division dealt with the three classes indicated by
its title.

2 The Court of Appeal — hearing appeals from decisions of the
High Court and most appeals from County Courts.

Modern reforms

4.12 By the Courts Act 1971 there was a modest re-organisation
of the divisions of the High Court. A Family Division was created
to handle child cases as well as divorce and matrimonial property
disputes, and the Crown Court was created in place of a confus-
ing array of different criminal courts. During the last decades of
the twentieth century the work of the County Courts was progres-
sively extended, with the financial limit of their jurisdiction being
progressively lifted.

4.13 By the Constitutional Reform Act 2005 a new UK
Supreme Court has been established. It commenced operation on
1 October 2009. It took over the judicial work of the House of
Lords. Whereas the present Law Lords were all peers with full
membership of the upper chamber of Parliament, the judges of
the new Supreme Court have no connection with the legislature.
But individual judges are the same people: subject to any retire-
ments, the existing Law Lords became the judges of the new court.
Whereas the House of Lords sat in a committee room in the Palace
of Westminster, the new court sits on the other side of Parliament
Square in a building known as the Middlesex Guildhall, which
until recently housed Crown Courts. The new Supreme Court will
also hear challenges to the jurisdiction of the Scottish Parliament,
Welsh Assembly and Northen Ireland Assembly — that is, cases rais-
ing questions as to whether those bodies’ actions are within their
devolved power.

4.14 Finally, mention should be made of a judicial body which in
future will play no part in determining UK cases, but whose deci-
sions are accorded the greatest respect in English courts. That is
the Judicial Committee of the Privy Council. This body is com-
posed, either wholly, or mostly, of the most senior UK judges,
usually justices of the Supreme Court. Its work is to hear appeals
from courts in various parts of the world, where the constitutions
of the countries provide for a right of appeal to the Privy Council.

5 The scheme of this book

5.01 There are five main sections of the book:

1 In the first section the reader is offered the general princi-
ples of the law. This introductory chapter is immediately fol-
lowed by chapters setting out the principles of the two areas
of English law of the greatest importance to architects, namely
contract and tort. A third area of basic English law of relevance
to architects, namely land law, is also covered in an early chap-
ter. There are separate chapters providing an introduction to
Scots law and to Scots land law.

2 The second section is concerned with the statutory and regula-
tory framework. Statutory authorities are described. There fol-
low chapters on statutory regulations in the fields of planning,
construction regulations, and health and safety regulations.



EU regulations on public procurement and party wall law are
also dealt with in this section.

The next main section of the book deals with what is almost
certainly the legal subject of greatest day-to-day importance to
architects, namely building contracts. This section begins with
a general introduction. There is a full discussion on the most
important of all standard forms, namely the JCT standard form
(2005 edition). In the following chapters there is discussion of
the NEC contract, nominated sub-contracting, and other stand-
ard forms; then collateral warranties from contractors and sub-
contractors; then the international FIDIC form; and finally the
payment rules imposed by the Housing Grants Regeneration
and Construction Act and the Construction Act 2009.

The fourth section deals with dispute resolution. The normal
method of resolving disputes in most spheres of activity is liti-
gation. But in the construction world there are a number of alter-
natives which are frequently used. Most construction contracts
contain an arbitration clause, by which the parties agree to be
bound by the decision of a private dispute resolution mechanism:
for many years arbitration was the most common mode of deter-
mining construction disputes. Today, however, the most common
method is adjudication, which means a quick decision which is
binding for only a temporary period. By legislation in 1996 a
right to adjudication is now compulsory in almost all construc-
tion contracts. Such is the attraction of a quick decision that not
only is adjudication today being used with great frequency, but
hardly ever are adjudications’ decisions being challenged in
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subsequent litigation of arbitration. Of growing popularity, too,
is mediation, which refers to consensual meetings by parties
with a neutral facilitator: the success rate in achieving a settle-
ment at mediations is very high. Separate chapters deal with
each of these methods of dispute resolution. This section is con-
cluded by a chapter on international arbitration.

The final section of the book concerns the architect in prac-
tice. It begins with the law affecting the legal organisation of
an architect’s office. It covers the contracts which architects
make with their own clients for the provision of their profes-
sional services, and contracts into which architects enter with
non-clients in order to provide them with a cause of action
against the architect if his professional work was faulty. The
next chapter deals with the liability of architects when faulty
professional services are alleged. That is followed by the chap-
ter on professional indemnity insurance to cover architects
against such risks. An architect’s copyright in his own drawings
is dealt with in the chapter on the distinct area of the law of
copyright. The ever-changing field of employment law, which
affects every architect who employs staff, is the subject of a
separate chapter. The chapter on international work does not,
by its very nature, deal with English or Scots law, and so in
one sense ought not to be part of this book at all: but the infor-
mation on the practices in other jurisdictions is invaluable to
architects who undertake work abroad, and fits more logically
here than anywhere else in this book. Finally, this section deals
with architects’ registration and professional conduct.
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The English law of contract

ANTHONY SPEAIGHT QC

1 Introduction

1.01 The purpose of this chapter is to give an overview of the law
of contract: to show both how it relates to other areas of the law,
and to describe the general principles on which the English law of
contract operates. Although most of the examples are from areas
with which architects will be familiar, the principles they illus-
trate are for the most part general. Other sections of this book deal
in detail with specific areas of the law of contract and their own
special rules. The general rules described in this chapter may on
occasion seem trite and hardly worth stating. Yet it is often with
the most fundamental — and apparently simple — principles of law
that the most difficult problems arise. Just as it is important to
get the foundations of a building right, so also it is necessary to
understand the basic rules of contract law, without which detailed
knowledge of any particular standard form of contract is of little
use. This chapter condenses into a few pages of material which if
fully discussed would fill many long books. The treatment is nec-
essarily selective and condensed.

2 Scope of the law of contract

2.01 The criminal law sets out limitations on people’s behaviour,
and punishes them when they do not conform to those rules. A
criminal legal action is between the State (the Crown) and an indi-
vidual. The civil law is quite different. It determines the rights and
liabilities which exist between parties in particular circumstances.
The parties to a civil action are known as ‘claimant’ (until recently
the claimant was called ‘plaintiff’) and ‘defendant’ and the former
claims a remedy for the acts or omissions of the latter. The dif-
ference, then, is that unlike criminal law (which is concerned with
punishment) the civil law is about providing remedies — the law
tries to put things ‘back to rights’ as best it can. The remedies
available are various: the court may award ‘damages’ as a means of
compensating the loss suffered by the claimant, or it may declare
what the rights of the parties are, or, in certain circumstances, it
will order a party to do or to refrain from doing something.

2.02 Two of the biggest areas of the civil law are contract and tort.
In certain factual contexts they can overlap, and in recent years their
overlap has caused the courts great problems, but they are concep-
tually distinct, and it is important to understand the distinction.

2.03 A claimant will sue a defendant in contract or tort when
he objects to something the defendant has done or failed to do.
Sometimes the claimant will not have spared a thought for the
defendant — indeed, may very well not know the defendant —
before the objectionable act or omission occurs. For example: the
defendant carelessly runs the claimant over; the defendant’s bonfire

smoke ruins the claimant’s washing; the defendant tramples across
the claimant’s field; the defendant writes a scurrilous article about
the claimant in the local newspaper. All these wrongs are torts,
indeed the label ‘tort’ is an archaic word for ‘wrong’. Each of the
torts listed above have particular labels, respectively negligence,
nuisance, trespass and defamation. It is because the acts of the
defendant have brought him into contact or proximity with the
claimant the law of torts may impose a liability on the defendant.
The law of torts is considered in Chapter 3.

2.04 On other occasions the claimant and defendant are parties to
a contract, so that before the objectionable event occurs the par-
ties have agreed what their legal obligations to one another shall
be in certain defined circumstances. So, for instance, if the claim-
ant engages the defendant plumber to install a new sink, and it
leaks, or retains the defendant architect to design a house which
falls down, or employs the defendant builder to build a house and
it is not ready on time, the extent of the defendant’s liability in a
contract claim will depend on the terms and conditions of the con-
tract between them. Of course, there may, in some circumstances,
be an identical or similar liability in tort as well for the two are not
mutually exclusive. But the conceptual distinction is quite clear.

3 What is a contract?

3.01 A contract is an agreement made between two or more per-
sons which is binding in law, and is capable of being enforced by
those persons in court or other tribunal (such as an arbitral tribu-
nal). The people who made the contract are described as being
party or ‘privy’ to it and they are said to enjoy ‘privity of contract’.
This expression means that the parties are drawn into a close legal
relationship with each other which is governed by the agreement
that they have made. That legal relationship creates rights and
obligations between the parties and binds only between those who
are privy to the contract, and not other people who are not parties
(often described in law books as ‘strangers’ or by the misnomer
‘third parties’) even though those people may be affected by the
contract directly or indirectly. The doctrine of privity of contract
is examined in more detail later in this chapter. Usually the agree-
ment will contain a promise or set of promises that each party has
made to the other: this is known as a bilateral contract because each
party promises to do something. For example, X promises to build
a house for Y and Y promises to pay X for doing so. Sometimes
only one party will make a promise to do something if the other
party actually does something stipulated by the former. For exam-
ple, X promises to pay £100 if Y completes and returns a marketing
questionnaire to X. Such a contract is known as an unilateral con-
tract because the promise is one-sided. Although X has promised
to pay in the stipulated circumstances, Y is under no obligation to
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complete and return the marketing questionnaire but if he does the
court or arbitral tribunal will recognise a binding agreement that X
will pay him £100. In building projects during negotiations for the
award of a formal contract one sometimes finds so-called letters of
intent expressed in terms such as these: ‘Please proceed with the
works and if no formal contract is concluded we will pay you your
costs and expenses that you have incurred.” It is often not appre-
ciated that a letter in such terms can create a unilateral contract
which the court will enforce, albeit not the formal contract which
the parties had hoped to finalise. And although one often talks of
a ‘written’ or ‘formal’ contract it is not really the piece of paper
which itself is the contract — the piece of paper merely records what
the terms of the contract are. For most types of contract there is no
requirement for a written document at all and an oral contract is
just as binding in law, although in practice when there is a dispute
proving later what was orally agreed at the outset is more difficult.
That difficulty is avoided if there is documentary evidence of what
was agreed. Indeed, the usual (though not always the inflexible)
rule is that the written document containing the agreed terms will
be decisive evidence of the contract whatever the parties have said
previously: this is sometimes called the ‘four corners’ rule.

Contracts under seal

3.02 There are some contracts which have to be made or evidenced
in writing (such as contracts to transfer interests in land) and some
contracts have to be made under seal. Either there is literally a wax
seal at the end of the document where the parties sign, or there
is some mark representing a seal. But any contract may be made
under seal, and the seal provides the consideration for the contract
(see below). The most important consequence, and often the reason
why parties choose this method of contracting is that the limita-
tion period for making a claim pursuant to a contract under seal is
twelve years instead of the usual six (see paragraphs 14.01-14.02).

Basic requirements for establishing whether
there is a contract

3.03 To test whether there is a contract the court or arbitral tribunal
will look for three essential things: first, the intention of the parties
to create legal relations, second, whether there was in fact agree-
ment between the parties and third, whether there was consideration
for the agreement. Each of these aspects requires further scrutiny.

4 Intention to create legal relations

4.01 ‘If you save me my seat I’ll buy you a drink.” ‘OK.” Such a
casual exchange has all the appearances of a contract, but if the
thirsty seat saver tried to claim his dues through a court he would
probably be disappointed, for the law will not enforce a promise
if the parties did not intend their promises to be legally binding.
Bargains struck on terms that ‘if you sell that car, I’ll eat my hat’
are not seriously considered to be legally binding. Similarly, one
hears of people making a ‘gentlemen’s agreement’ where honour
dictates the actions between the parties along the lines of ‘I’ll see
you right, if there is anything you need, it will be done’. However,
a moral obligation is not enough.

5 Consideration

5.01 It is convenient to deal with consideration next. A simple
one-way promise — ‘I’ll paint your ceiling’ — without more is not a
contract, because there is neither any element of bargain nor any-
thing done in return. Again, a contingent promise such as T will
pay you £100 if it rains on Tuesday’ is not a contract. In such a case
the person receiving the windfall of £100 did nothing to deserve or
earn the money. It is important to distinguish this situation from a
unilateral contract where there is a one-way promise but something
is done in return. In the examples given above X completed and
returned the marketing questionnaire; the builder proceeded to do
the works while negotiations were ongoing. With the exception of

contracts under seal, English contract law demands that there must
be consideration for the promise to be enforceable. Consideration
is thus the other half of the bargain or, as lawyers used to say, the
‘quid pro quo’, meaning ‘something for something else’. In a uni-
lateral contract the ‘something else’ is the performance by the party
who wants to receive the promised benefit. In a bilateral contract
often the promise of one party is exchanged for the promise of the
other party. The court has defined consideration like this:

‘An act or forbearance of one party, or the promise thereof, is
the price for which the promise of the other is bought, and the
promise thus given for value is enforceable.’

(Dunlop v Selfridge [1951] AC 847 855)

5.02 There are a number of important and well-established rules
about consideration. The rules, often expressed in rather antiquated
language, are set out in the headings below but are best understood
by giving some examples. Some, but not all, of these rules should
now be considered with caution because the legal landscape has
radically changed with the enactment of the Contracts (Rights of
Third Parties) Act 1999. That Act made important changes to the
doctrine of privity of contract, and consequently it will affect the
closely related doctrine of consideration. The changes are dis-
cussed at paragraphs 12.05 onwards later in this chapter. However,
the Act’s provisions can be excluded if the parties so choose by
the wording of their contract. It is the almost invariable practice
for contracts in the construction industry, and in many other com-
mercial fields, so to exclude the Act. Therefore, its practical effect
is proving less than might have been expected.

1 Adequacy of consideration irrelevant

5.03 Although consideration must be given for value, this sim-
ply means that there must be some intrinsic value no matter how
small: a peppercorn rent for a property, for instance, is good
consideration. The value of the consideration can be quite dis-
proportionate to the other half of the bargain which it supports.
In Midland Bank Trust Company v Green [1980] Ch 590, a farm
worth £40 000 was sold by a husband to his wife for just £500.
£500 was good consideration. The court will not interfere with the
level of consideration because to do so would be to adjudicate on
the question of whether it was a good or bad deal for one of the
parties. The commercial aspects of a contract, the bargain, is best
left for the parties to decide.

2 Consideration must move from the promisee

5.04 If A (the promisor) promises B (the promisee) that he will
build a wall on B’s land and C will pay £1000 to A for doing so,
there is no contract between A and B for the consideration of £1000
in return for the wall has not been given by B. B has done noth-
ing to earn or deserve A’s promise to build the wall so the court
will not assist B in enforcing the promise. Another way of look-
ing at this situation is to say that it is only when a party provides
consideration that he is drawn into ‘privity of contract’. It has been
debated for centuries whether privity of contract and consideration
are really the same thing or two sides of the same coin. At the very
least it can be said that consideration is the touchstone for privity
of contract for without consideration there can be no contract at all.
Even if A and B had signed a piece of paper recording the ‘agree-
ment’ between themselves, although they could say they are parties
or privy to the arrangement, they do not enjoy privity of a (legally
enforceable) contract. In the situation above, it might be that a con-
tract was actually reached between A and C because each of them
provided consideration which drew A and C into privity of contract.
But the other essential requirements for a contract would need to be
met before it could be said that there was a contract between them.

5.05 The effect of this rule is that if A does not build the wall,
or does so but bodges the job, B has no right of recourse against
A in contract. (He might, in certain circumstances, be able to sue
A in tort if A bodged the building of the wall so that it collapsed
and injured someone or if it damaged B’s other property. This is



no comfort to a peeved B who has no wall at all, or a badly built
wall.) With the advent of the Contracts (Rights of Third Parties)
Act 1999, however, so long as a contract exists between A and
C, B would probably be able to sue A on the basis that a contract
between A and C was for B’s benefit even though B provided no
consideration. B’s position is, of course, not changed by the Act if
no contract exists between A and C.

3 Consideration need not move to the promisor

5.06 On the other hand, if A promises to build the wall if B will
pay £1000 to C (a local charity) and if B either pays C or prom-
ises A that he will pay C, B will have given consideration for A’s
promise. A contract will exist between A and B on these facts and
B will be able to enforce A’s promise. The difference between this
situation and the former is that B has earned the right to enforce
the agreement even though A does not directly benefit from B’s
consideration. C, however, is not a party to that contract and under
the previous law C would have no right of recourse against B
(or A) if B does not pay £1000 because C did not provide con-
sideration. Now, C would be likely to use the 1999 Act to seek
to enforce the contract by arguing that contractual promise to pay
£1000 was for its benefit.

4 Consideration must not be past

5.07 The general rule (there are some ways around it) is that an act
which has already been performed cannot provide consideration
to support a contract subsequently entered into. Suppose A gives
B £1000 at Christmas, and at Easter B agrees to build a wall for
B ‘in consideration of the £1000’. A cannot sue B if he does not
build the wall, for there is no element of bargain, and no consider-
ation supports the promise to build the wall. Also a past agreement
to do something cannot usually be used as consideration for a new
promise. However, in an unusual case, Williams & Roffey Bros &
Nicholls (Contractors) Ltd [1990] 1 All ER 512, a main contrac-
tor had contracted to complete the building of some housing units
by a certain time but it became clear that he was unlikely to do so
because the sub-contractors were in financial difficulties and the
main contractor was potentially exposed to liability for liquidated
damages in his contract with the employer. The main contractor
promised to pay the sub-contractors more money to ensure com-
pletion on time. The Court of Appeal held that that promise was
enforceable because the main contractor’s promise to pay more to
ensure completion on time was supported by consideration from
the sub-contractors. This was because the main contractor received
the practical benefit of ensuring that he would not be penalised and
that the work would continue (even though the sub-contractors
were already contractually bound to do the work by that time).

5.08 As between the parties to a contract consideration rarely
causes problems, because it is usually abundantly clear what the
consideration is: very often in the contracts architects deal with,
the consideration for providing works or services will be the fee
to be paid for them. But on the rare occasions when consideration
is lacking the consequences can be critical for the aggrieved party,
who has no contract on which he can sue.

6 ‘Agreement’

6.01 The existence of agreement between the parties to a con-
tract is in practice the most troublesome of the three essential
ingredients.

6.02 The inverted commas around ‘agreement’ are intentional.
The law of contract does not peer into the minds of contracting
parties to see what they really intended to contract to do; it con-
tents itself with taking an objective view and, on the basis of what
the parties have said and done, and the surrounding context in
which they did so, the courts decide what the parties should be
taken to have intended. The court asks whether, in the eyes of the
law, they should be considered to have been in agreement.
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6.03 To perform this somewhat artificial task the courts use a set
formula of analytical framework which can be thought of as the
recipe which must be followed by parties to a contract. The recipe
is simple: offer and acceptance.

Offer

6.04 An offer is a promise, made by the offeror, to be bound by
a contract if the offeree accepts the terms of the offer. The offer
matures into a contract when it is accepted by the other party.

6.05 The offer can be made to just one person (the usual case) or
it can be made to a group of people, or even to the world at large.
The case of Carlill v Carbolic Smoke Ball Company [1892] 2 QB
484, [1893] 1 QB 256 is an example of an offer to all the world.
The defendant company manufactured a device called a carbolic
smoke ball, which was intended to prevent its users from catching
flu. They advertised it with the promise that they would pay £100
to anybody who used the smoke ball three times a day as directed
and still caught flu. The unfortunate claimant caught flu despite
using the smoke ball, and not unnaturally felt she was entitled to
the £100 offered. The Court of Appeal held that the company’s
advertisement constituted an offer to contract, and by purchasing
the smoke ball the claimant had accepted the offer, so that a con-
tract was created. Accordingly the claimant successfully extracted
her £100 from the company.

6.06 Not all pre-contractual negotiations are offers to contract.
In deals of any complexity there will often be a lot of explora-
tory negotiation before the shape of the final contract begins to
emerge, and it is not until a late stage that there will be a formal
offer to contract by one party to the other.

6.07 Easy to confuse with an offer to contract is an invitation
to treat. An invitation to treat is an offer to consider accepting
an offer to contract from the other party. Most advertisements
‘offering’ goods for sale, and also the goods lying on a supermar-
ket shelf with their price labels, are merely invitations to treat.
When the prospective purchaser proffers the appropriate sum to
the cashier at the desk it is the customer who is making the offer,
which can be accepted or rejected by the cashier. It will by now be
obvious that the dividing line between an invitation to treat and an
offer to contract can be very fine but the distinction is important.
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Acceptance

6.08 The acceptance of the offer can be by word — written or oral —
or by conduct and the acceptance must be communicated or made
known to the offeror. Silence is not sufficient to accept an offer
because neither assent nor dissent has been communicated by the
offeree. The court is thus not able objectively to see whether there
was an ‘agreement’: it will not peer into the offeree’s mind.

6.09 An acceptance must be unequivocal and it must be a complete
acceptance of every term of the offer. ‘I accept your terms but only
if I can have 42 days to pay instead of 28’ will not be an accept-
ance, for it purports to vary the terms of the offer. It is a counter-
offer, which itself will have to be accepted by the seller. And such
a counter-offer will destroy the original offer which it rejects, and
which can therefore no longer be accepted. In the old case of Hyde
v Wrench [1840] 3 Beav 334, the defendant Wrench offered to sell
some land to the plaintiff for £1000. On 8 June Hyde said he would
pay £950. On 27 June Wrench refused to sell for £950 and on
29 June Hyde said he would pay £1000 after all. Wrench refused
to sell. It was held that there was no contract. Hyde’s counter-offer
on 8 June had destroyed the initial offer of £1000 and by 29 June it
was too late for Hyde to change his mind.

6.10 Sometimes an offer will specify a particular method of accept-
ance. For instance, A will ask B to signal his acceptance by signing
a copy letter and returning it within 21 days. Ordinarily, B can only
accept by complying with that method of acceptance. However,
sometimes the court will decide that an equally effective method of
acceptance will suffice if it is clear that both parties understood that
there was acceptance and assumed there was a contract.

Revocation of offer and the postal rules

6.11 An offer can be withdrawn or revoked up until such time as
it is accepted. An acceptance is, of course, final — otherwise peo-
ple would constantly be pulling out of contracts because they had
had afterthoughts. Since an offer can be both revoked by its maker
and destroyed by a counter-offer, yet matures into a contract when
it is accepted, it can be crucial to decide when these events occur.

6.12 An acceptance is generally effective when it is received by
the offeror. But if the acceptance is made by posting a letter then
the acceptance takes effect when the letter is posted. But revocation
by post takes effect when the letter is received by the offeree. The
working of these rules is neatly exemplified by the case of Byrne v
Van Tienhoven [1880] 5 CPD 344. There the defendants made an
offer to the claimants by letter on 1 October. The letter was received
on 11 October and immediately accepted by telegram. Meanwhile,
on 8 October the defendants had thought better of their offer and
sent a letter revoking it. This second letter did not reach the claim-
ants until 20 October. There was a binding contract because the
acceptance took effect before the revocation. The result would have
been the same even if the acceptance had been by letter and the let-
ter had arrived with the defendants after 20 October.

Battle of the forms

6.13 These mostly Victorian rules about offer and acceptance may
seem rather irrelevant to modern commercial transactions. But
there is one context in which they regularly appear: the so-called
‘battle of the forms’ which takes place when two contracting par-
ties both deal on their own standard terms of business, typically
appearing on the reverse of their estimates, orders, invoices and
other business stationery.

6.14 A vendor sends an estimate on his usual business form, with
his standard terms and conditions on the reverse, and a note say-
ing that all business is done on his standard terms. The purchaser
sends back an order purporting to accept the estimate, but on the
back of his acceptance are his standard terms, which are doubtless
more favourable to him than the vendor’s. The vendor sends the
goods, and the purchaser pays for them. Is there a contract, and if
there is, whose standard terms is it on?

6.15 The purchaser’s ‘acceptance’ and order is not a true acceptance,
because it does not accept all the terms of the vendor’s offer, since it
purports to substitute the purchaser’ standard terms. So the purchas-
er’s order is in legal terms a counter-offer, and this is accepted — in
this example — by the vendor’s action in sending the goods.

6.16 If there are long-drawn-out negotiations as to quantities,
prices and so on, all on business stationery containing standard
terms, the problems are compounded, and the result, best found
by working backwards and identifying the last communication on
standard terms, is rather artificial and is rather a matter of luck.

6.17 The courts have tried on occasion to substitute a rather less
mechanical analysis of offer and acceptance, looking at the negoti-
ations as a whole (see especially Lord Denning in Butler Machine
Tool Co. Ltd v Ex-Cell-O Corporation (England) Ltd [1979] 1
WLR 401 at 405) but this approach has not found universal judi-
cial acceptance, and it seems that whatever the artificiality of a
strict analysis in terms of offer and acceptance it is difficult to find
an alternative approach which is workable in all cases. However,
in many construction and commercial cases in which protracted
and complex negotiations result in a situation considered to be
binding by the parties, pinpointing a defining moment when an
offer and an acceptance was made ignores the modern commercial
reality. In such cases, the court and arbitral tribunal tends to adopt
an approach suitable to the needs of the business community and
will look over the whole course of the negotiations to see whether
the parties have agreed on all the essential terms. If they have the
court or arbitral tribunal will usually find that there is a contract
despite the difficulty of the legal analysis.

6.18 This topic leads on naturally to the next. Once it is estab-
lished that a contract exists, what are its terms?

7 Terms of a contract

Express terms

7.01 The most obvious terms of a contract are those which the
parties expressly agreed. In cases where there is an oral contract
there may be conflicting evidence as to what actually was said and
agreed, but with the written contracts with which architects will
most often deal, construing the express terms is usually less prob-
lematic: just read the document evidencing the contract. The ‘four
corners rule’ restricts attention to within the four corners of the
document, and even if the written terms mis-state the intention of
one of the parties — perhaps that party had not read the document
carefully before signing it — he will be bound by what is recorded
save in exceptional circumstances. This is another manifestation
of the objective approach of English contract law discussed above.

7.02 It should be noted at this stage that things said or written
prior to making a contract may affect the parties’ legal obligations
to one another even though they are not terms of the contract. This
matter is discussed in the section on misrepresentation.

Implied terms

7.03 Implied terms are likely to catch out the unwary. There
are three types of implied term: those implied by statute, those
implied by custom, and those implied by the court.

Terms implied by the court

7.04 With unfortunate frequency, contracting parties discover, too
late, that their contract has failed to provide for the events which
have happened. One party will wish that the contract had included
a term imposing liability on the other in the circumstances that
have turned out, and will try to persuade the court that such a term
in his favour should be implied into the contract, saying, in effect,
that the court ought to read between the lines of the contract and
find the term there. Obviously, one cannot have an implied term
which is inconsistent with the express terms.



7.05 There are some particular terms in particular types of
contract which the courts will, as a matter of course, imply into
contracts of a particular kind. For instance, a contract for the lease
of a furnished property will be taken to include a term that it
will be reasonably fit for habitation at the commencement of the
tenancy.

7.06 More frequently there will be no authority on the particular
type of term which it is sought to imply. The courts have devel-
oped an approach to these problems, based on an early formu-
lation in the case of The Moorcock [1889] 14 PD 64. There the
owner of the ship The Moorcock had contracted with the defend-
ants to discharge his ship at their jetty on the Thames. Both par-
ties must have realised that the ship would ground at low tide;
in the event it not only grounded but, settling on a ridge of hard
ground, it was damaged. The plaintiff owners said that the defend-
ants should be taken to have given a warranty that they would take
reasonable care to ensure that the river bottom was safe for the
vessel — and the Court of Appeal agreed. Bowen LJ explained:
‘the law[raises] an implication from the presumed intention of the
parties, with the object of giving to the transaction such efficacy
as both parties must have intended it should have’.

This is called the ‘business efficacy test’, but it is clear that
the term must be necessary for business efficacy, rather than be
simply a term which makes better sense of the contract if it is
included than if it is not. In Shirlow v Southern Foundries [1939]
2 KB 206 at 227, Mackinnon LJ expressed the test in terms of the
‘officious bystander’ which provides a readily memorable — if not
always easy applicable — formulation of the rule:

‘Prima facie, that which in any contract is left to be implied and
need not be expressed is something which is so obvious it goes
without saying; so that, if while the parties were making their
bargain an officious bystander were to suggest some express
provision for it in their agreement, they would testily suppress
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him with a common, “Oh, of course”.

The ‘officious bystander test’ is obviously difficult to pass. Both
parties must have taken the term as ‘obvious’. The ploy of trying
to persuade a court that a term should be read into the contract in
favour of one party is tried much more often than it succeeds. The
moral for architects as for any other contracting party, is that the
proper time to define contractual terms is before the contract is
made, not after things have gone wrong.

7.07 Sometimes parties will argue for an implied term to fill in the
gaps in an otherwise incomplete agreement or in situations where
the parties have opposing arguments as to what was in fact agreed.
In those situations the court is likely to say that there was no con-
tract and it is not the court’s role to make the contract for the parties.

Terms implied by custom

7.08 The custom of a particular type of business is relevant in
construing the express terms of a contract and may on occasion be
sufficient to imply into a contract a term which apparently is not
there at all. In Hutton v Warren [1836] 1M & W 466, a lease was
held to include a term effecting the local custom that when the
tenant’s tenancy came to an end he would be entitled to a sum rep-
resenting the seed and labour put into the arable land. There are
other examples from the law of marine insurance, many of which
are now crystallised in statute law, but

‘An alleged custom can be incorporated into a contract only if
there is nothing in the express or necessarily implied terms of
the contract to prevent such inclusion and, further, that a custom
will only be imported into a contract where it can be so imported
consistently with the tenor of the document as a whole.’

(London Export v Jubilee Coffee [1958] 2 All ER 411, at 420)

The place of terms implied by custom in the modern law is small;
but custom as a guide in construing terms of a contract continues
to be of some importance.
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Terms implied by statute

7.09 For architects there are two very important statutes which
may automatically incorporate terms into their contracts: the Sale
of Goods Act 1979 (SOGA) and the Supply of Goods and Services
Act 1982 (SOGASA). The principal relevant sections of those Acts
are fairly straightforward, but of course they have to be read in
their context to see their precise effect (see Extracts 2.1 and 2.2).

Extract 2.1 Sale of Goods Act 1979, as amended by Sale and Supply of
Goods Act 1994

14.(1) Except as provided in this section and section 15 below and subject
to any other enactment, there is no implied condition or warranty about the
quality or fitness for purpose of goods supplied under a contract of sale.
(2) Where the seller sells goods in the course of a business, there is an
implied term that the goods supplied under the contract are of satisfactory
quality.
(2A) For the purposes of this Act, goods are of satisfactory quality if they
meet the standard that a reasonable person would regard as satisfactory,
taking account of any description of the goods, the price (if relevant) and
all the other relevant circumstances.
(2B) For the purposes of this Act, the quality of goods includes their state
and condition and the following (among others) are in appropriate cases
aspects of the quality of good —
(a) fitness for all the purposes for which goods of the kind in question
are commonly supplied,
(b) appearance and finish,
(c) freedom from minor defects,
(d) safety, and
(e) durability.
(2C) The term implied by subsection (2) above does not extend to any mat-
ter making the quality of goods unsatisfactory —
(a) which is specifically drawn to the buyer’s attention before the con-
tract is made,
(b) where the buyer examines the goods before the contract is made,
which that examination ought to reveal, or
(c) in the case of a contract for sale by sample, which would have been
apparent on a reasonable examination of the sample.
(3) Where the seller sells goods in the course of a business and the buyer,
expressly or by implication, makes known —
(a) to the seller, or
(b) where the purchase price or part of it is payable by instalments and
the goods were previously sold by a credit-broker to the seller, to
that credit-broker,
any particular purpose for which the goods supplied under the contract are
reasonably fit for that purpose, whether or not that is a purpose for which
such goods are commonly supplied, except where the circumstances show
that the buyer does not rely, or that it is unreasonable for him to rely, on
the skill or judgement of the seller or credit-broker.

Extract 2.2 Supply of Goods and Services Act 1982

12.(1) In this Act a ‘contract for the supply of a service’ means, subject to
subsection (2) below, a contract under which a person ‘the supplier’ agrees
to carry out a service.

(2) For the purposes of this Act, a contract of service or apprenticeship is
not a contract for the supply of a service.

13. In a contract for the supply of a service where the supplier is acting
in the course of a business, there is an implied term that the supplier will
carry out the service with reasonable care and skill.

14.(1) Where, under a contract for the supply of a service by a supplier acting
in the course of a business, the time for the service to be carried out is not
fixed by the contract, left to be fixed in a manner agreed by the contract or
determined by the course of dealing between the parties, there is an implied
term that the supplier will carry out the service within a reasonable time.

(2) What is a reasonable time is a question of fact.

(Continued)
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Extract 2.2 (Continued)

15.(1) Where, under a contract for the supply of a service, the consideration
for the supply of a service is not determined by the contract, but left to be
determined in a manner agreed by the contract or determined by the course
of dealing between the parties, there is an implied term that the party
contracting with the supplier will pay a reasonable charge.

(2) What is a reasonable charge is a question of fact.

7.10 The terms implied by SOGA and SOGASA can be excluded
by express provision in the contract (SOGA, section 55 and
SOGASA, section 16), although in both cases this is subject to the
provisions of the Unfair Contract Terms Act 1977.

8 Exclusion clauses, UCTA and the
Unfair Terms in Consumer Contracts
Regulations 1999

8.01 A contracting party, particularly a contracting party with a
dominant position relative to the other, may try to include in the
contract terms which are extremely advantageous to him in the event
that he is in breach of some principal obligation under the contract.
The commonest way to do this is to exclude or limit his liability in
certain circumstances. A carrier might, for example, offer to carry
goods on terms including a clause that in the event of loss or dam-
age to the goods being carried his liability should be limited to £100
per each kilo weight of the goods carried. The consignor of a parcel
of expensive jewellery would be little assisted by a finding that the
carrier was liable for their loss if the damages he could recover were
limited to £100 per kilo.

Unfair Contracts Terms Act 1977

8.02 The Unfair Contracts Terms Act 1977 (UCTA) is quite dif-
ferent in ambit from what its title suggests. It should be under-
stood from the outset that the Act is not concerned generally with
the fairness of the contractual bargain or the contractual obliga-
tions that a party has agreed to. Broadly (although this is an over
simplification) the Act is designed to do two things. First, the Act
prevents or restricts a person from escaping liability (wholly or
in part) for his negligence. Secondly, the Act prevents or restricts
a person from escaping liability (wholly or in part) for breach of
contract. The rules about which situations the Act covers are more
complicated than that but a general summary of the relevant parts
of the Act is set out below. Although this rather short Act is far
from a model of clarity in the way that it is drafted and arranged,
nevertheless it makes a hugely significant contribution to the law
of contract and tort. UCTA does not apply to certain types of con-
tract, in particular insurance contracts.

8.03 Section 2(1) of the Act makes it illegal for a person to
exclude liability for death or personal injury as a result of his
negligence. This section applies both in a contractual and a non-
contractual context. For example, if a farmer sets up dangerous
booby-traps on his land to dissuade burglars and puts up a notice
saying that he will not be responsible for injuries caused to tres-
passers that notice will be ineffective by UCTA. In the contrac-
tual context, a coach operator who makes it a condition of travel
that his liability for negligence to passengers is excluded will
not escape liability if the coach has been negligently maintained
resulting in a crash that injures the passengers. Contract clauses
of this sort are becoming rarer but it is surprising how, even today
some 25 years after the Act, one can find contracts which contain
clauses that attempt to limit this type of liability.

8.04 Section 2(2) of the Act prevents a person from unreason-
ably excluding or restricting his liability for other loss and damage
resulting from negligence (i.e. economic loss). Again, it applies both

in a contractual and non-contractual context. It is of course possible,
by using an appropriately worded clause, to exclude loss or damage
caused by negligence if the test of ‘reasonableness’ in section 11
is satisfied. The test of reasonableness is that the term should be
fair and reasonable having regard to the circumstances which were
known, or ought to be known, to the parties when the contract was
made. In practice, it is often difficult to satisfy this test. This section
applies to all contracts, unlike the next major section of the Act.

8.05 Section 3 of the Act is one of the most important parts of
the Act, which applies to ordinary (i.e. non-negligent) breaches of
contract. However, it does not apply to all contracts. The situations
to which it applies are these:-

(1) a contract where one of the parties is a consumer, that is to
say, a person who is not acting in the course of business; or

(2) where the contract is made on one party’s standard written terms
of business. General standard forms of contract, such as JCT
or ICE forms will not necessarily be a party’s standard writ-
ten terms. However, if a party regularly uses a particular form
(perhaps with his own special amendments) those terms may be
held to be his standard written terms, see British Fermentation
Products Ltd v Compair Reavell Ltd —Technology and Construc-
tion Court (1999) 66 Constr LR 1; and Pegler Ltd v Wang (UK)
Ltd [2000] BLR 218. UCTA was applied to the RIBA Architect’s
Standard Form of Agreement in Moores v Yakely Associates Ltd
[1999] 62 Constr LR 76 where it was held that the Architect’s
limit of liability clause was reasonable, a decision which was
subsequently affirmed in the Court of Appeal.

Section 3 provides that unless a party can prove that a contractual
term was reasonable within the meaning of section 11 (see above),
a party in breach of contract cannot exclude or restrict his liability
for that breach of contract nor can a party claim to be entitled to
render incomplete, significantly different, or defective perform-
ance of his obligations or, even worse, no performance at all.

8.06 Section 13 provides that a party is not permitted to make his
liability or enforcement of his liability subject to onerous condi-
tions or to restrict rights and remedies of the other party. This sec-
tion only appears to apply in circumstances where sections 2 and 3
of the Act already apply.

8.07 In conclusion, where there is a one-off contract between
two commercial enterprises, UCTA will not apply. There may be
a growing practice in the future of litigants arguing that UCTA
applies to standard forms, where it can be said that the other party
has proposed the use of the form, particularly if there is evidence
that the version used incorporates that other party’s amendments.
Nevertheless, it is probable that even if UCTA does apply, the
terms of any standard term will satisfy the reasonableness test.
The court is likely to say that experienced business men are the
best judges of what is commercially fair. However, it is important
to bear in mind that in a contractual chain, the party at the bottom
may be a consumer who will be able to benefit from UCTA. This
can mean that the contractor near the bottom of the chain will not
be able to transfer onto the consumer the risk passed down from
the top of the chain. The consumer obtains yet further protection
from the Unfair Terms in Consumer Contracts Regulations.

Unfair Terms in Consumer Contracts
Regulations 1999

8.08 These regulations replaced an earlier set of regulations intro-
duced in 1994 to give effect to an EC directive on unfair terms
in consumer contracts. Unlike UCTA, these regulations really
are designed to examine whether or not clauses in the contract
are unfair to the consumer. The 1999 regulations took effect on
1 October 1999 and apply to contracts made with consumers
after that date. As is commonly the case with domestic legislation
required by European law, the regulations use expressions and
ideas that are unfamiliar or not well established in English law.
Indeed, traditionally English law did not generally interfere with
the bargain made by the parties to see if it was unfair. The modern



era has been marked by a whole raft of Acts and regulations which
were introduced to protect the consumer against the superior bar-
gaining power of large commercial entities.

8.09 The regulations apply to contracts with consumers where
the other party is a seller or supplier of goods or services: this is
interpreted as broadly as possible so that a person will be a seller
or supplier wherever that party is acting in the course of his trade
profession or business. A consumer must be a natural person
rather than a limited company. Certain contracts are excepted from
the regulations, notably employment contracts.

8.10 The regulations only apply to terms which have not been indi-
vidually negotiated between the parties. This upholds the principle
that the bargain negotiated between the parties is a matter entirely
for the parties. Consistent with that principle, the regulations will
not apply to terms regarding the price or the subject matter of the
contract provided that such terms are in plain intelligible language.

8.11 The regulations contain a non-exhaustive ‘grey list” of terms
which will generally be deemed to be unfair: most of these are
the sort of clauses which common sense indicates are unfair to
the consumer. Not surprisingly these include the same types of
clauses which would fall foul of UCTA. Also included are clauses
which impose penalties on consumers, which allow the other
party to change the service or goods that it supplies, to interpret
or change the terms of the contract at his discretion or to termi-
nate the contract early. The regulations also give certain regulatory
bodies, such as the Office of Fair Trading, the power to take legal
action to prevent the use of such terms.

8.12 The full impact of the regulations remains to be seen. The
regulations are likely to prove wider in scope than UCTA so far as
consumer contracts are concerned. They have already been held to
apply to strike out onerous terms in mortgage lending agreements:
see Falco Finance Ltd v Gough [1999] CCLR 16. They have also
been used to strike out an arbitration agreement under the stand-
ard NHBC Buildmark Agreement in Zealander v Laing Homes Ltd
(2000) 2 TCLR 724. In that case the home owner brought court
proceedings against Laing Homes for breach of contract alleging
that there were defects in the house. The defendant objected to the
court’s jurisdiction, contending that the dispute was required to go to
arbitration. The court held that this arbitration clause only covered
matters under the Buildmark agreement not all matters for which
the claimant might claim against the defendant and this created a
significant imbalance for the consumer because he would be put to
the expense of using to separate proceedings to bring his claims and
was financially disadvantaged compared with the defendant. Care
must be taken, particularly when using standard terms of business,
or a standard form contract, in agreements with a consumer to make
sure that it will satisfy both the regulations and UCTA.

9 Standard term contracts

9.01 Many of the contracts with which architects are involved are
standard form contracts. Chapter 17 deals at length with one such
contract, the JCT Standard Form of Building Contract, and in
other areas other standard form contracts are available. The use of
such contracts has a number of advantages. A great deal of experi-
ence has gone into drafting these contracts so that many pitfalls of
fuzzy or uncertain wording can be avoided. And where the words
used are open to different interpretations it may well be that case
law has definitively settled their meaning. In effect the user of a
standard term contract enjoys the benefit of other people’s ear-
lier litigation in sorting out exactly what obligations the standard
terms impose. The effects of well-litigated and well-established
terms and conditions also have an impact on third parties. Insurers
in particular will know where they stand in relation to a contract
on familiar terms and therefore the extra premiums inevitable on
uncertain risks can be avoided.

9.02 One potential problem with standard form contracts can be
minimised if it is appreciated. Just as tinkering with a well-tuned
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engine can have catastrophic consequences, so ‘home-made’ mod-
ifications of standard form contracts can have far-reaching effects.
Many of the provisions and definitions used in standard form con-
tracts interlink, and modifying one clause may have unforeseen
and far-reaching ramifications. If parties to a standard form con-
tract want to modify it because it does not seem to achieve exactly
the cross-obligations they want to undertake, it is highly advisable
to take specialist advice.

10 Misrepresentation

10.01 Pre-contractual negotiations often cover many subjects
which are not dealt with by the terms (express or implied) of
the eventual contract. In some circumstances things said or done
before the contract is made can lead to liability.

Representations and misrepresentations

10.02 A representation is a statement of existing fact made by one
party to the eventual contract (the misrepresentor) to the other (the
misrepresentee) which induces the representee to enter into the
contract. A misrepresentation is a representation which is false.
Two elements of the definition need elaboration.

Statement of existing fact

10.03 The easiest way to grasp what is meant by a statement of
existing fact is to see what is not included in the expression. A
promise to do something in the future is not a representation — such
a statement is essentially the stuff of which contracts are made, and
the place for promises is therefore in the contract itself. An opinion
which is honestly held and honestly expressed will not constitute an
actionable misrepresentation. This is sometimes said to be because
it is not a statement of fact and it is perhaps simplest to see this by
realising that it does not make sense to talk of an opinion being false
or untrue, so that in any event it cannot be a misrepresentation. But
a statement of opinion ‘I believe such and such ...’ can be a repre-
sentation and can therefore be a misrepresentation if the representor
does not actually hold the belief, because, as Bowen LJ explained:

“The state of a man’s mind is as much a fact as the state of his
digestion. It is true that it is very difficult to prove what the state
of a man’s mind at a particular time is, but if it can be ascer-
tained it is as much a fact as anything else. A misrepresentation
as to the state of a man’s mind is, therefore, a statement of fact.’

(Edgington v Fitzmaurice [1885] 29 Ch D 459 at 483)

10.04 A somewhat more surprising line of authority holds that
‘mere puff’ or sales-speak does not constitute a representation.
Hence describing land as ‘uncommonly rich water meadow’ was
held not to constitute a representation in Scott v Hanson [1829]
1 Russ & M 128. But the courts today are rather less indulgent
to exaggerated sales talk and if it can be established that effusive
description of a vendor’s product is actually untrue it seems that
the courts would today be more likely to hold that to be a misrep-
resentation than would their nineteenth-century predecessors.

10.05 Silence generally does not constitute a representation. A
vendor is generally under no obligation to draw to the attention
of his purchaser the defects in that which he is selling, and even
tacit acquiescence in the purchaser’s self-deception will not usu-
ally create any liability. However, there are cases in which silence
can constitute a misrepresentation. If the representor makes some
representation about a certain matter he must not leave out other
aspects of the story so that what he says is misleading as a whole:
so although a total non-disclosure may not be a misrepresentation,
partial non-disclosure may be.

Reliance

10.06 To create any liability the representee must show that the
misrepresentation induced him to enter into the contract — the
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misrepresentation must have been material. Therefore if the mis-
representee knew that the representation was false, or if he was not
aware of the representation at all, or if he knew of it but it did not
affect his judgement, then he will have no grounds for relief. But
the misrepresentation need not be the only, nor even indeed the
principal, reason why the misrepresentee entered into the contract.

The three types of misrepresentation

10.07 If the representor making the misrepresentation made it
knowing it was untrue, or without believing it was true, or reck-
lessly, not caring whether it was true or false, then it is termed
a fraudulent misrepresentation. If, however, the representor made
the false statement believing that it was true but had taken insuffi-
cient care to ensure that it was true, then it will be a negligent mis-
statement. Finally, if the misrepresentor had taken reasonable care
to ensure that it was true, and did believe that it was true, then it is
merely an innocent misrepresentation.

Remedies for misrepresentation

10.08 This is a very difficult area of the law, and the finer details
of the effects of the Misrepresentation Act 1967 are still not
entirely clear. The summary which follows is extremely brief.

Principal remedy: rescission

10.09 The basic remedy for misrepresentation is rescission, which
is the complete termination and undoing of the contract. The mis-
representee can in many circumstances oblige the misrepresentor
to restore him to the position he would have been in had the con-
tract never been made.

10.10 Rescission is not available if the misrepresentee has, with
knowledge of the misrepresentation, affirmed the contract. A long
lapse of time before the misrepresentee opts to rescind is often
taken as affirmation. Rescission is not available if a third party
has, since the contract was made, himself acquired for value an
interest in the subject matter of the contract. Nor is it available,
almost by definition, if it is impossible to restore the parties to the
status quo before the contract was made.

10.11 The court now has a general power to grant damages in lieu
of rescission (Misrepresentation Act 1967, section 2(2)), and may
award damages to the victim of a negligent or innocent representa-
tion even where the misrepresentee would rather have the contract
rescinded instead.

Damages

10.12 The victim of a fraudulent misrepresentation may sue for
damages as well as claim rescission, and the measure of damages
will be tortious.

10.13 The victim of a negligent misrepresentation may also
recover damages (section 1) as well as rescission. It is not entirely
clear how damages should be calculated.

10.14 In the case of an innocent misrepresentation there is no
right to damages, but, as already explained, the court may in its
discretion award damages in lieu of rescission.

The law of negligent mis-statement

10.15 Misrepresentation alone is complicated. The matter is com-
pounded by the availability of damages for the tort of negligent
mis-statement (rather than misrepresentation), which is discussed
in Chapter 3. There will be many instances in which an actionable
misrepresentation is also an actionable mis-statement.

11 Performance and breach

11.01 All the topics considered so far have been concerned with
matters up to and including the creation of a contract — matters

generally of greater interest to lawyers than to men of business or
to architects. But both lawyers and architects have a close interest
in whether or not a party fulfils its obligations under a contract
and, if it does not, what can be done about it.

The right to sue on partial performance of
a complete contract

11.02 Many contracts take the general form of A paying B to per-
form some work or to provide some service. It is unusual for the
party performing the work or providing the service to do nothing
at all; the usual case will be that much of the work is done accord-
ing to the contract, but some part of the work remains incomplete,
undone, or improperly performed. This situation needs to be consid-
ered from both sides. We begin with examining whether the incom-
plete performer can sue his paymaster if no money is forthcoming.

11.03 The general rule of contract law is that a party must per-
form precisely what he contracted to do. The consequence is that
in order to make the other liable in any way under the contract all
of that party’s obligations must be performed. If the contract is
divided up into clearly severable parts each will be treated for these
purposes as a separate contract, and virtually all building contracts
will of course make provision for stage payments. Nevertheless
it is important to be aware of the general rule which applies to a
contract where one lump sum is provided for all the works. Non-
performance (as opposed to misperformance) of some part will
disentitle the partial performer from payment.

11.04 An example is Bolton v Mahadeva [1972] 1 WLR 1009.
There, the claimant agreed to install a hot water system for the
defendant for a lump-sum payment of £560. The radiators emitted
fumes and the system did not heat the house properly. Curing the
defects would cost £174. The defendant was held not liable to pay
the claimant anything.

11.05 There is an important exception to this rule, even for entire
contracts. If the party performing the works has ‘substantially per-
formed’ his obligations then he is entitled to the contract sum sub-
ject only to a counter-claim for those parts remaining unperformed.
In Hoenig v Isaacs [1952] 2 All ER 176 there was a lump-sum con-
tract for the decoration and furnishing of the defendant’s flat for the
price of £750. When the claimant left, one wardrobe door needed
replacing and one shelf was too short, and would have to be remade.
The Court of Appeal held that although ‘near the border-line’ on the
facts, the claimant had substantially performed his contractual obli-
gations and was therefore able to recover his £750, subject only to
the deduction of £56, being the cost of the necessary repairs.

Remedies against the incomplete performer

11.06 The flip-side of the situation of suing on an incompletely
performed contract is suing the incomplete performer. Obviously
incomplete performance or misperformance gives to the other
party, who has so far performed his obligations as they fall due,
a right to damages to put him in the position he would have been
in had the contract been performed. But in some circumstances
another remedy will be available to the aggrieved party, for he will
be able to hold himself absolved from any further performance of
his obligations under the contract.

11.07 This right to treat the contract as at an end arises in three
situations.

Breach of a contractual condition

11.08 The first situation is if the term which the non- or misper-
forming party has breached is a contractual condition rather than
merely a warranty. It used to be thought that all contractual terms
were either conditions or warranties. Whether a term was one or
the other might be determined by statute, by precedent, or might
have to be decided by the court by looking at the contract in the
light of the surrounding circumstances. If the term was a condition



then any breach of it, however minor, would allow the aggrieved
party to treat the contract as at an end. The modern tendency is
to adopt a more realistic approach and to escape from the strait-
jacket dichotomy of conditions and warranties. In Hong Kong Fir
Shipping Co. Ltd v Kawasaki Kisen Kaisha Ltd [1962] 2 QB 26,
at 70 Lord Diplock explained that

‘There are, however, many contractual terms of a more complex
character which cannot be categorised as being “conditions” or
“warranties” ... Of such undertakings all that can be predicated
is that some breaches will and others will not give rise to an
event which will deprive the party in default of substantially
the whole benefit which it was intended he should obtain from
the contract; and the legal consequences of the breach of any
such undertaking, unless provided for expressly in the contract,
depend on the nature of the event to which the breach gives rise
and do not follow automatically from a prior classification of
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the undertaking as a “condition” or “warranty”.

These terms which are neither conditions nor warranties have been
unhelpfully named ‘innominate terms’ and although their existence
decreases the importance of this first type of circumstance in which
an aggrieved party can treat its contractual obligations as at an end,
it is nevertheless still open for the contracting parties expressly to
make a contractual term a condition, in which case any breach of it
allows this remedy in addition to a claim for damages.

Repudiatory breach

11.09 If the breach ‘goes to the root of the contract’ or deprives
the party of substantially the whole benefit the contract was
intended to confer on him, then he will be entitled to treat the con-
tract as at an end.

Renunciation

11.10 If one party evinces an intention not to continue to perform
his side of the contract then the other party may again treat the
contract as at an end.

Election

11.11 In all three of the circumstances described above the inno-
cent party has a choice as to whether or not to treat himself as dis-
charged. He may prefer to press for performance of the contract
so far as the other party is able to perform it, and to restrict him-
self to his remedy in damages. But once made, the election cannot
unilaterally be changed, unless the matter which gave rise to it is
a continuing state of affairs which therefore continues to provide
the remedy afresh.

11.12 The rule that the innocent party may, if he prefers, elect to
press for performance following (for instance) a renunciation can
have a bizarre result. In White and Carter (Councils) v McGregor
[1962] AC 413 the claimant company supplied litter bins to local
councils. The councils did not pay for the bins, but they allowed
them to carry advertising, and the claimants made their money from
the companies whose advertisements their bins carried. The defend-
ant company agreed to hire space on the claimants’ bins for 3 years.
Later the same day they changed their mind and said that they were
not going to be bound by the contract. The claimants could have
accepted that renunciation, but, perhaps short of work and wanting
to keep busy, opted to carry on with the contract, which they pro-
ceeded to do for the next 3 years. They sued successfully for the full
contract price: there was no obligation on them to treat the contract
as at an end and they were not obliged to sue for damages only.

12 Privity of contract

Privity of contract

12.01 As explained at the beginning of this chapter, the distin-
guishing feature of contract law is that it defines the rights and
obligations of the two or more parties to the contract. That party
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must have provided consideration in order to be able to enforce
his rights or the obligations of the other party: without that con-
sideration he will not have earned the right to the benefits of the
contract. The issue of privity of contract really comes into sharp
focus when the performance of the contract has not gone accord-
ing to plan and a person wants to enforce the contract. Whether a
person can sue or be sued in respect of a contract depends upon
having privity of contract.

12.02 That rule has caused problems for third parties who stand
to benefit by the contract, as in examples discussed above. In the
construction industry there are often a number of complex contract
chains where benefits extend to someone else at a different point
in the chain. The industry is therefore prone to suffer the problems
of deprived third parties who can see the benefits they are entitled
to but cannot get at them because they depend upon enforcement
by the parties to the contract. This can be frustrating for the third
party, when the contracting parties do not take steps to secure the
benefit either because the contracting party who can enforce the
term is unwilling to rock the boat or cause confrontation with
the other contracting party with whom he has (or hopes to have) a
longstanding relationship, or because there is already some dispute
between the third party and the contracting party who can enforce
the benefit on his behalf, or, just as commonplace, because of
general inefficiency or apathy. A typical example is where a main
contractor has contracted with the employer to pass onto the sub-
contractor payments for the value of the work done or, from the
other perspective, where an employer wants the sub-contract works
to be finished but has no direct contract with them and can only
badger the main contractor who has engaged the sub-contractors
to insist on performance. Such problems become more acute when
one of the contracting parties is incapacitated, usually through
insolvency. What if the main contractor goes bust and is dissolved,
leaving the employer with no recourse to the sub-contractors to
secure completion of the sub-contract works? Or, similarly, how
can the sub-contractor insist on being paid for work done ulti-
mately for the employer, when he was depending upon the (now
dissolved) main contractor to secure payment on his behalf?

12.03 Until the Contracts (Rights of Third Parties Act) 1999 the
best a non-party could do was attempt to persuade one of the par-
ties to sue the other on his behalf in order to be compensated for
the non-party’s lack of benefit. Obviously the party may not be
willing to incur the cost or take the time and risk involved in suing
the other party. Even if he did, the problem was that the party
would normally be compensated only for his own loss — which
in those circumstances would be no more than nominal — not the
non-party’s loss, which would be substantial.

12.04 The difficulties of a contracting party suing on behalf of
the third party are discussed in the important House of Lords case
of Alfred McAlpine Construction Ltd v Panatown Ltd [2001] 1
AC 518. In that case, a building contractor entered into a contract
with the employer for the construction of an office block and car
park. The site was actually owned by another company in the same
group of companies as the employer, and the owner — rather than
the employer — was ultimately going to benefit from the office
block and car park. In addition to the contract with the employer,
the building contractor also entered into a ‘duty of care’ deed with
the owner of the site. By that deed (which was a contract in itself) the
owner acquired a direct remedy against the contractor in respect of
any failure by the contractor to exercise reasonable skill, care and
attention to any matter within the scope of the contractor’s responsi-
bilities under the contract. Serious defects were found in the build-
ing and the employer served notice of arbitration claiming damages
for defective work and delay. The contractor objected on the basis
that that the employer, having suffered no loss, was not entitled to
recover substantial damages under the contract. The arbitrator said
that the employer could recover substantial damages, based upon
one of the exceptions to the privity of contract rule. The High Court
allowed the contractor’s appeal against that decision and decided
that the employer could not recover substantial damages. The Court
of Appeal allowed the employer’s appeal and the matter ended up
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in the House of Lords. Their Lordships held (by a 3:2 majority)
that the employer was only entitled to nominal damages because it
had suffered no loss itself. The House of Lords would not permit
the employer to recover losses on behalf of the owner because the
owner had a duty of care deed (a collateral contract) which pro-
vided him with a direct remedy against the contractor for the losses
arising out of the contractor’s defective performance. Interestingly,
had the protaganists not set up that direct contractual framework by
a duty of care deed for the owner, it is possible that the House of
Lords might have been prepared to allow the employer to recover
full damages (which he would then have to pass onto the owner) in
order to fashion an effective remedy where otherwise none existed.
If the situation were to arise now, the owner might be able to sue
under the employer’s contract by using the 1999 Act.

The Contracts (Rights of Third Parties)
Act 1999

12.05 In order to resolve the privity problem for the third party
stranger who benefits from a contract, Parliament introduced
legislation — the Contracts (Rights of Third Parties) Act 1999 — to
give that person a direct right to sue on that contract, although of
course the stranger still cannot be sued on the contract. The Act is
one of the most radical reforms to the law of contract since medi-
aeval times. Its effect is not to abolish privity of contract but to
create a massive exception to the doctrine. The Act applies to all
contracts made after 11 May 2000. The Act also applies to con-
tracts made between 11 November 1999 and 11 May 2000 where
the contract states that the Act is specifically to apply. However,
it should be noted at the outset that the parties to the contract are
free to exclude the Act.

12.06 By section 1 the third party will have a right to enforce a
term in the contract made for his benefit if:

1 the term in the contract expressly says that he may enforce that
term; or

2 if he is expressly identified in the contract by name, class or
description (even if not in existence at the time the contract is
made) and the term purports to confer a benefit on him.

An example of the first kind would be a contract term which says
that X’s next-door neighbours can claim compensation from the
builder for any damage to their property while the works are car-
ried out on X’s land. An example of the second kind would be
a contract term which says that compensation is payable by the
builder to the next-door neighbours for any damage caused while
the builder carries out works on X’s land but does not specifi-
cally provide for the next-door neighbours to make a claim. A less
clear-cut situation is where the builder has contracted not to cause
a nuisance to X’s neighbours while carrying out the works but says
nothing about compensation or other remedy. It is in such a situa-
tion that the distinction between the law of contract and the law of
tort seems to have become blurred.

12.07 It would appear that it is not only ‘positive’ rights that can
be enforced by a third party (such as a claim to payment) but also
a term which contains ‘defensive’ rights such as a limitation or
exclusion clause (section 1(6) of the Act).

12.08 However, the statutory scheme only takes effect subject to
the contract between the parties: the party’s freedom of contract
is preserved (except in the case of a subsequent variation to the
contract where the original terms conferred a benefit on a third
party which is enforceable by the statutory scheme see paragraph
12.10 below). For this reason a third party will not have the right
to enforce a term of someone else’s contract if on a proper inter-
pretation of the contract, the contracting parties did not intend that
term to be enforceable by the third party (see section 1(2) of the
Act). What this means is that the term of the contract sought to be
enforced cannot be viewed in isolation from the rest of the contract.
It is thus possible to provide an express term conferring a benefit on
a third party but precluding the third party from enforcing that ben-
efit or simply to contract out of the statutory provisions altogether.

12.09 It is important to realise that the third party can only
enforce the ferm which benefits the third party, not the whole
contract. So a next-door neighbour who benefits from a compen-
sation clause cannot enforce a term which obliges the builder to
complete the work by a certain date where there has been delay
because he is fed up with the duration of the works. However, it
will no doubt be possible for the contract to provide that the whole
terms of the contract should be for the benefit of the third party
and should be enforceable by him.

12.10 In enforcing his right the third party will be able to enjoy all
the remedies available to the contracting parties, although one nota-
ble exception seems to be the inability of the third party to invoke
section 2(2) of the Unfair Contract Terms Act (see paragraph 8.04
above). It should be noted that the third party is not similarly pre-
vented from relying upon the Unfair Terms in Consumer Contracts
Regulations (see paragraph 8.08 and following). However, the third
party will not be put in a better position than the contracting par-
ties and so can only exercise his right in accordance with and sub-
ject to the terms and conditions of the contract. Where there are
exclusions and limitations they will apply to the third party just as
much as the contracting parties. And just as a contracting party has
to mitigate his loss where the other party is in breach of contract,
so too will a third party have to mitigate his loss. Also, the third
party’s right will be subject to any defence or set-off that the party
against whom the term is enforced would have against the other
contracting party. Additionally, the third party can also expect his
right to be subject to counter-claims and set-offs which the other
contracting party has against the third party under any separate
relationship. For example, if C can sue B for the price of work done
under the contract between A and B, B can counter-claim for dam-
ages suffered under a separate contract between C and B the previ-
ous year when C bodged that job. Of course, the rights of set-off
will be subject to the express terms of the contract.

12.11 The Act also places restrictions on the contracting parties
to preserve the third party’s rights obtained under the statutory
scheme. The restrictions apply where the third party has commu-
nicated his assent to the benefit/right to the person against whom
the benefit/right would be enforced (called ‘the promisor’), or if
the promisor is aware that the third party has relied on the term, or
where the promisor could reasonably have foreseen that the third
party would rely upon and has in fact relied upon the term. The
restriction upon the contracting parties in section 2, is to prevent
the contracting parties from varying the contract terms, or cancel-
ling the contract so as to extinguish or alter the third party’s right
without the third party’s consent. But as has been said already, the
statutory scheme is subject to the express terms of the contract
and so the third party’s consent is not necessary if the contract
expressly provides so (but no doubt the court will require clear
words dispensing with the need for the third party’s consent). In
the absence of an express term to this effect the third party’s con-
sent can only be waived by the court (not an arbitral tribunal) with
or without conditions attached (e.g. the payment of compensation)
where the court is satisfied that either

1 the third party’s consent cannot be obtained because his where-
abouts cannot reasonably be ascertained;

2 the third party is mentally incapable of giving his consent; or

3 it cannot reasonably be ascertained whether the third party in
fact relied upon the term.

12.12 In order to avoid the problem of double liability, the court may
reduce the award available to the third party in circumstances where
one of the parties has already recovered a sum in respect of the third
party’s loss against the promisor. And of course the Act does not
restrict in any way the ability of contracting parties to enforce the
terms of the contract nor any other rights that the third party might
have outside of the contract (such as a similar claim in tort).

12.13 Certain types of contract are excluded, such as contracts of
employment, contracts for the carriage of goods, negotiable instru-
ments or certain contracts under section 14 of the Companies
Act 1985.



12.14 As has been mentioned, parties may, if they so choose, by
the wording of their contract exclude this Act. In that case, the
common law rules will continue to apply. The great majority of
contracts in the construction industry, and, indeed, in many other
commercial spheres, have routinely excluded the Act. Therefore,
to date its impact in the construction field has been very small.
But there are signs that this may be beginning to change. At the
very least architects need to be aware of the Act’s existence, so that
they can make a conscious, and informed decision, at the time a
contract is being made, as to whether they want third party rights
under this Act to apply or not.

13 Agency

13.01 The law of agency has developed as a framework in which the
doctrine of privity of contract is often applied, because a common
problem is to determine exactly who the parties to a contract are. For
A to act as an agent for P his principal is for A to act as P’s repre-
sentative. A’s words or actions will create legal rights and liabilities
for A who is therefore bound by what A does. It is just as if P had
said or done those things himself. The agent’s actions might have
consequences for P in contract, or tort, or some other area of the law,
but in this chapter it is naturally only with contractual liabilities that
we are concerned. In general, if A, as P’s agent, properly contracts
with C, then the resulting contract is a contract between P and C.
A is not privy to the contract, and can neither sue or be sued upon it.

13.02 There are two sets of legal obligations which are of interest.
The first is those between the principal and his agent. That relation-
ship of agency may, but need not, itself be the subject of a contract —
the contract of agency. For instance, A may be rewarded by a per-
centage commission on any of P’s business which he places with C.
If A does not receive his commission he may wish to sue P, and he
will do so under their contract of agency. That is a matter between
P and A, and of no interest to C. It is governed by the rules for con-
tracts of agency. These rules, just a specialized sub-set of the rules
of contract generally, will not be further discussed here.

13.03 The second set of legal questions raised by an agency con-
cerns how the relationship is created, whether and how it is that
A’s actions bind his principal, and whether A is ever left with any
personal liability of his own. We begin by considering the first of
these issues.

Creation of agency

13.04 There are three important ways in which an agency may be
created.

1 By express appointment

This is, of course, the commonest way to create an agency.
Generally, no formalities are necessary: the appointment may be
oral or in writing. To take an example, the employees of a trading
company are frequently expressly appointed by their contract of
employment to act as the agents of the company and to place and
receive orders on its behalf.

2 By estoppel

If P by his words or conduct leads C to believe that A is his agent,
and C deals with A on that basis, A cannot escape the contract by
saying that, in fact, A was not his agent. In these circumstances P
will be stopped, or ‘estopped’, from making that assertion.

3 By ratification

If A, not in fact being P’s agent, purports to contract with C on P’s
behalf, and P then discovers the contract, likes the look of it and
ratifies and adopts it, then at law A is deemed to be P’s agent for
the purposes of that contract. The precise working of the rules of
ratification are rather involved.
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Authorisation

13.05 The effect of an agent’s words or actions will depend crucially
on whether or not he was authorised by his principal to say or do
them. The agent’s authority will usually be an actual authority, that
is, an authority which he has expressly or impliedly been granted
by his principal. But the scope of the agent’s authority may, most
importantly, be enlarged by the addition of his ostensible authority.

13.06 Ostensible authority is another manifestation of the opera-
tion of estoppel. If P represents to C that his agent A has an author-
ity wider than, in fact, has been expressly or impliedly granted by
P to A, and in reliance on that representation C contracts with P
through A, then P will be stopped (‘estopped’) from denying that
the scope of A’s authority was wide enough to include the contract
that has been made.

The liabilities of principal and agent

13.07 We now consider the liabilities of both principal and agent
with the contracting third party C, and the discussion is divided
into those cases in which the agent is authorised to enter into the
transaction, and those in which he is not so authorised.

The agent acts within the scope of his authority

13.08 This division has three sub-divisions, depending on how
much the contracting party C knows about the principal. The agent
may tell C that P exists, and name him. Or he may tell C that he
has a principal, but not name him. Or — still less communicative —
he may not tell C that he has a principal at all, so that as far as C is
concerned he is contracting with A direct.

1 Principal is named

This is in a sense the paradigm example of agency in action. A
drops out of the picture altogether, the contract is between P and
C and A can neither sue nor be sued on the P—C contract.

2 Existence of principal disclosed, but not his identity
The general rule is the same as in case 1.

3 Neither name nor existence of principal disclosed to C
This case is described as the case of the undisclosed principal. The
rule here is somewhat counter-intuitive: both the agent and the
principal may sue on the contract, and C may sue the agent, and, if
and when he discovers his identity, the principal.

The agent acts outside the scope of
his authority

13.09 The position as regards the principal is clear. The principal is
not party to any contract, and can neither sue nor be sued upon it.
This of course would have to be the case, for really in these circum-
stances there is no agency operating at all. But it is important to
remember that ostensible authority may fix a principal with liability
when the agent is acting outside his express or implied authority.

13.10 The position of the agent is more complex. We first con-
sider the position of the agent as far as benefits under the con-
tract are concerned — whether the agent can sue upon the contract.
If the agent purported to contract as agent for a named principal,
then the agent cannot sue on the contract. On the other hand, if the
name of the principal is not disclosed the agent can sue upon the
contract as if it were his own.

13.11 Turning now to the liability of an unauthorised agent to be
sued by C, the position depends on what the agent thought was the
true position between himself and P. If A knows all along that he does
not have P’s authority to enter into the contract, then C can sue A,
although for the tort of deceit, rather than under the contract.

13.12 If, on the other hand, A genuinely thought that he was author-
ised by P to enter into the contract, he cannot be sued by P for
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deceit — after all, he has not been deceitful, merely mistaken. But
C has an alternative means of enforcing his contract. A court will
infer the existence of a collateral contract by A (as principal) with
C, under which A warranted that he had P’ authority to contract.
This is a quite separate contract to the non-existent contract which
C thought he was entering into with P, but from C’s point of view it
is just as good, for now C can sue A instead.

14 Limitation under the Limitation
Act 1980

14.01 Armed with the information derived from this chapter a
prospective claimant should have some idea of what his contract
is, whether it has been breached, what he can do about it, and who
he should sue. There is one more point to consider.

14.02 An action for breach of contract must generally be com-
menced within 6 years. Time begins to run — the 6 years starts —
when the contract is breached. This may mean that the claimant

can sue before any real physical damage has been experienced.
Suppose the defendant is an architect who has, in breach of con-
tract, designed foundations for a building which are inadequate,
and it is clear that in 10 to 20 years’ time the building will fall
down if remedial works are not carried out. The claimant can sue
straight away. Of course, although no physical damage has yet
occurred there has been economic loss because the defendant has
got out of the contract a building worth much less than what he
paid for it, and it is obviously right that he should be able to sue
straightaway.

14.03 The exception to this rule is that a claimant may sue on a
contract contained in a deed up to 12 years after the contract was
breached. It is for this reason that building contracts — which may
take more than 6 years from inception to completion — are fre-
quently made under deed.

14.04 The law on limitation periods is to be found in the Limitation
Act 1980. The law on limitation periods for suing on a tort is dif-
ferent and more complicated, and is explained in Chapter 3.
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The English law of tort

VINCENT MORAN

1 Introduction

1.01 The law of tort is concerned with conduct which causes harm
to a party’s personal, proprietary or financial interests. It is the
law of wrongdoing. Its aim is to define obligations that should be
imposed on members of society for the benefit of all. Its purpose
is to compensate (or sometimes to prevent in the first place) inter-
ference with personal, proprietary or, occasionally, non-physical
interests (such as a person’s reputation or financial position). The
law of tort therefore provides a system of loss distribution and
regulates behaviour within society.

1.02 A general definition is difficult because it is impossible to
fit the various separate torts that have been recognized by the
common law into a single system of classification. The best that
one can say is that torts are legally wrongful acts or omissions.
However, to be actionable it is not enough that an act or omission
as a matter of fact harms another person’s interests in some way.
The wrong must also interfere with some legal right of the com-
plaining party.

1.03 The various categories of tortious rights provide the basis for
assessing when actionable interference has occurred and when a
legal remedy is available. But the law does not go so far as to pro-
tect parties against all forms of morally reprehensible behaviour,
as Lord Atkin described in Donoghue v Stevenson [1932] AC 562
at 580:

‘Acts or omissions which any moral code would censure can-
not in a practical world be treated so as to give a right to every
person injured by them to demand relief. In this way rules of
law arise which limit the range of complaints and the extent of
their remedy.’

1.04 Further, a factual situation may give rise to actions in a vari-
ety of overlapping torts. Also, the same circumstances may give
rise to concurrent claims both in tort and contract (see generally
Chapter 2). However, in contrast to the law of contract, which
effectively seeks to enforce promises, the interests protected by
tort are more diverse. Thus, contractual duties are agreed by the
parties themselves, whereas tortious duties are imposed automati-
cally by the general law. Contractual duties are therefore said to
be owed in personam (i.e. to the other contracting party only,
although there may be exceptions to this), whereas tortious duties
may be owed in rem (to persons in general).

2 Negligence

2.01 The tort of negligence is concerned with the careless infliction
of harm or damage. It has three essential elements, namely: (a) the

existence of a legal duty of care; (b) a breach of that duty; and (c)
consequential damage.

The legal duty to take care

2.02 The concept of the duty of care defines those persons to
whom another may be liable for his negligent acts or omissions.
The traditional approach to defining the situations that give rise to
a duty of care was based upon a process of piecemeal extension
by analogy with existing cases, rather than on the basis of a gen-
eral principle. The first notable attempt to elicit a more principled
approach occurred in the landmark case of Donoghue v Stevenson
[1932] AC 562. There, the plaintiff, who was given a bottle of gin-
ger beer by a friend, alleged that she had become ill after drinking
it because of the presence of a decomposed snail in the bottle. As
the plaintiff had no contractual relationship with the seller, since it
was her friend who had purchased it from the shop, she attempted
to sue the manufacturer of the beer bottle in tort.

2.03 The House of Lords held that a manufacturer of bottled
ginger beer (or other articles) did owe the ultimate purchaser or
consumer a legal duty to take reasonable care to ensure that it
was free from a defect likely to cause injury to health. Therefore
in principle the plaintiff had a cause of action against the ginger
beer’s manufacturer. However, the main significance of the case is
contained in Lord Atkin’s description of the general concept of the
duty of care:

“The rule that you are to love your neighbour becomes in law,
you must not injure your neighbour: and the lawyer’s question,
who is my neighbour? receives a restricted reply. You must take
reasonable care to avoid acts or omissions which you can rea-
sonably foresee would be likely to injure your neighbour. Who,
then, in law is my neighbour? The answer seems to be — persons
who are so closely affected by my act that I ought reasonably
to have them in contemplation as being so affected when I am
directing my mind to the acts or omissions which are called in
question.’

2.04 What became known as Lord Atkin’s ‘neighbour’ principle
was initially criticised as being too broad, but in time it became
accepted and remains today the central concept to an understand-
ing of the tort of negligence. In the 1970s there was a more ambi-
tious development of a general principle of liability in negligence.
This was based on a ‘two-stage test’ derived from the decisions of
the House of Lords in Dorset Yacht Co Ltd v Home Office [1970]
AC 1004 and Anns v Merton London Borough Council [1978] AC
728. The first stage involved a consideration of whether there was
a reasonable foreseeability of harm to the plaintiff. If so, there
would be liability unless, under the second stage, there was some
public policy reason to negate it. The piecemeal approach to the
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recognition of duty of care relationships was now very much in
decline.

2.05 The ‘two-stage’ test represented a very wide application of
Lord Atkin’s dictum and it was at first applied with enthusiasm.
However, increasingly, it appeared to many judicial eyes to her-
ald an unwarranted potential extension of liability into situations
previously not covered by the tort of negligence. As a result, there
followed a steady retreat from the acceptance of a general princi-
ple of liability back to the traditional emphasis on existing case
analogy and the incremental approach to the extension of liabil-
ity situations. This has manifested itself in the development of a
‘three-stage test’ involving a consideration of (a) foreseeability
of damage, (b) the relationship of neighbourhood or proximity
between the parties, and (c) an assessment of whether the situa-
tion is one which in all the circumstances the court considers it
fair and reasonable for the imposition of a legal duty.

2.06 Thus, in Caparo Industries v Dickman [1990] 2 AC 605 Lord
Bridge described the judicial rejection since Anns of the ability of
a general single principle to provide a practical test:

‘... the concepts of proximity and fairness ... are not suscepti-
ble of any such precise definition as would be necessary to give
them utility as practical tests, but amount in effect to little more
than convenient labels to attach to the features of different spe-
cific situations which, on a detailed examination of all the cir-
cumstances, the law recognises pragmatically as giving rise to
a duty of care of a given scope. Whilst recognising, of course,
the importance of the underlying general principles common to the
whole field of negligence, I think the law has now moved in the
direction of attaching greater significance to the more traditional
categorisation of distinct and recognisable situations as guides to
the existence, the scope and the limits of the varied duties of care
which the law imposes’.

2.07 The Anns ‘two-stage test’ was further undermined by Lord
Keith in the important decision of the House of Lords in Murphy
v Brentwood District Council [1991] AC 398. In relation to the
consideration of the duty of care in novel situations Lord Keith
commented at p. 461:

‘As regards the ingredients necessary to establish such a duty
in novel situations, I consider that an incremental approach ...
is to be preferred to the two-stage test.”

2.08 In Henderson v Merrett Syndicates Ltd [1995] 2 AC 145 the
House of Lords emphasised the central importance of the concept
of an ‘assumption of responsibility’ to the question of whether or
not a duty of care in negligence is owed by one party to another.
The relationship between this approach, the incremental approach
and the three-stage test was explored by the House of Lords in
Customs & Excise Commissioners v Barclays Bank pic [2007] 1
AC 181, where Lord Bingham considered the assumption of respon-
sibility test to have primacy over the others and to be a sufficient,
but not a necessary, condition for the existence of a duty of care. He
also emphasised, however, the need to concentrate on the detailed
circumstances of a particular case (rather than any supposed sim-
plistic test) and in particular the relationship between the parties in
their legal and factual context in order to determine this question
(a point also emphasised by the Court of Appeal in the recent case
of Riyad Bank v Ahli Bank (UK) plc [2006] EWCA Civ 780).

2.09 Further, in South Australia Asset Management Corp v York
Montague Ltd [1997] AC 1 the House of Lords also empha-
sised the need to consider whether the scope of the duty of care
(whether in contract or tort) is sufficient to embrace the kind of
damage complained of in a particular case. The starting point in
the assessment of damages should therefore be a consideration
of whether the loss for which compensation was sought was of
a kind or type for which the contract breaker or tortfeasor ought
fairly to have accepted responsibility (a position re-emphasised by
Lord Hoffmann in the recent decision of the House of Lords in the
shipping case of Transfield Shipping Inc v Mercator Shipping Inc
[2008] UKHL 48).

2.10 However, it should be noted that Murphy v Brentwood and
most of the cases connected with this retreat from the recognition
of a general principle of liability in negligence have been mainly
concerned with the duty of care to avoid causing economic loss
(for which see paragraph 2.21 below). In respect of non-economic
loss situations, it is suggested that the Anns v Merton approach
still provides a useful framework for the consideration of the
existence of a legal duty of care. There should be little difficulty in
considering whether such a duty exists where either damage to the
person or property has been occasioned, although (at least concep-
tually) the approach to testing the existence of a duty of care in a
given situation is not affected by the kind of harm sustained on the
facts of the case under consideration (as explained by the House
of Lords in Marc Rich &Co v Bishop Rock Marine Co Ltd [1996]
AC211).

Relationship to any duties existing in the
law of contract

2.11 As well as emphasising the importance of the concept of an
assumption of responsibility to defining the existence and scope
of any duty of care in the tort of negligence, Henderson v Merrett
also decided that concurrent duties of care in the tort of negligence
may be owed by one party to another even if a contract already
existed between them. Thus, even if an architect has a contract of
retainer with his client, he will also owe the client a concurrent
duty of care in the tort of negligence (but see the first instance
decision in Payne v John Setchell — discussed below).

2.12 Although, generally, the nature of any tortious duty to take
reasonable care against causing damage to the other party is likely
to be co-terminous with the implied contractual duty to take rea-
sonable care in the provision of services under their contract (see,
for example, Storey v Charles Church Developments Ltd [1996]
12 Const LJ 206), the contents of the parties’ contract may cre-
ate stricter contractual duties than are owed in the general law
of negligence, or, alternatively, the circumstances of the par-
ties relationship may, in extreme situations, lead to the creation
of wider tortious duties than have been created by the contract
of retainer (see in the context of a surveyor’s negligence action
Holt v Payne Skillington [1995] 77 BLR 51 and in an engineering
context Kensington and Chelsea and Westminster AHA v Wettern
Composites Ltd (1984) 1 Con LR 114 and Hart Investments Ltd v
Fidler [2007] EWHC 1058 (TCC)).

Breach of duty

2.13 In general, a person acts in breach of a duty of care when
behaving carelessly. As Alderson J stated in Blyth v Birmingham
Waterworks Company [1856] 11 Ex 781:

‘Negligence is the omission to do something which a reason-
able man, guided upon those considerations which ordinar-
ily regulate the conduct of human affairs, would do, or doing
something which a prudent and reasonable man would not do.’

2.14 The standard of care required, then, is that of the reasonable
and prudent man: the elusive ‘man on the Clapham omnibus’. It
is not a counsel of perfection and mere error does not necessar-
ily amount to negligence. The standard applied is objective in that
it does not take account of an individual’s particular weaknesses.
However, where a person holds himself out as having a special
skill or being a professional (such as an architect), the stand-
ard of care expected of him is higher than one would expect of
a layman. He is under a duty to exercise the standard of care in
his activities which could reasonably be expected from a com-
petent member of that trade or profession, whatever his actual
level of experience or qualification. In the case of architects (as
with other professionals) the test is whether there is a responsi-
ble body of architects that could have acted as the architect being
criticised has (see Nye Saunders v Bristow [1987] 37 BLR 92 per
Stephen Brown LJ at 103), although this is not a rigid rule (see
Bolitho v City & Hackney HA [1998] AC 232, HL) and not appli-
cable where it is not necessary to consider professional expertise



to decide the alleged acts of incompetence (see Royal Brompton
Hospital NHS Trust v Hammond (No.7) (2001) 76 Con LR 148. In
general, the duty owed by construction professionals is unaffected
by the relative experience or inexperience of their clients (see
Gloucestershire Health Authority v Torpy [1997] CILL 1281; but
see J Jarvis & Sons Ltd v Castle Wharf Developments Ltd [2001]
Lloyd’s Rep PN 308). In contrast, however, there are also circum-
stances where the law accepts a lower standard of care from peo-
ple, such as at times of emergency or dilemma (or, outside the field
of professional negligence, generally in the level of care expected
from children).

2.15 The value of the concept of ‘reasonable care’ lies in its flex-
ibility. What will be considered by a court as ‘reasonable’ depends
on the specific facts of a particular case and the attitude of the
judge. Precedent is seldom cited or useful in this respect. However,
in general the assessment of reasonableness involves a considera-
tion of three main factors: (a) the degree of likelihood of harm, (b)
the cost and practicability of measures to avoid it, and (c) the seri-
ousness of the possible consequences. The application and balanc-
ing of these factors is best illustrated by reference to actual cases.

2.16 In Brewer v Delo [1967] 1 LIR 488, a case which involved
a golfer hitting another player with a golf ball, it was held that
the risk was so slight as to be unforeseeable and therefore the
golfer had not acted negligently. Similarly, in Bolton v Stone
[1951] AC 850 the occupiers of a cricket ground were held not
to be liable for a cricket ball that had left the pitch and struck the
plaintiff, because of the improbability of such an incident occur-
ring. Finally, in The Wagon Mound (No. 2) [1967] 1 AC 617, crude
oil escaped from a ship onto the surface of the water in Sydney
Harbour. It subsequently caught fire and caused substantial dam-
age to a wharf and two ships. However, notwithstanding expert
evidence that the risk of the oil catching fire had been very small,
it was held that the defendants were negligent in not taking steps
to abate what was nevertheless a real risk and one which, if it
occurred, was very likely to cause substantial damage.

Damage must be caused by the breach

2.17 In order to establish liability in negligence it is necessary to
prove that the careless conduct has caused actual damage. There
are three requirements in this process. The first is that, on the bal-
ance of probabilities, there must as a matter of fact be a connec-
tion between the negligent conduct and the damage (causation in
fact). If there are competing causes of a claimant’s loss he must
establish as a minimum that the cause of which he complains
materially contributed to his loss (see the decision of the House of
Lords in /IBA v EMI and BICC (1980) 14 BLR 1 at 37). The sec-
ond is that the harm or damage caused is of a kind that was a fore-
seeable consequence of such conduct (causation in law). The third
overarching requirement is that the breach of duty be the ‘dom-
inant and effective’ cause of the loss. This latter test really rep-
resents the application of judicial common sense to cases which
satisfy the first two requirements, but nevertheless involve losses
which should not be recognised as caused as a matter of law by
the relevant breach of duty under consideration.

2.18 Foreseeability of harm therefore plays a role in all three con-
stituents of the tort of negligence: duty of care, breach and dam-
age. In certain respects this makes a separate consideration of these
individual constituents artificial. However, foreseeability of dam-
age has a slightly different application when considering the causa-
tion of actionable damage. In assessing the existence and breach of
a duty of care, it is the reasonable foreseeability of a risk of some
damage that is being considered. Foreseeability of the occurrence
of a particular kind of damage does not affect the existence of this
duty or the assessment of carelessness, but it does dictate whether
the damage that has been caused is actionable in law.

2.19 If the kind of damage actually caused was not foreseeable,
there is no liability in negligence. However, as long as the kind of
damage is reasonably foreseeable there will be potential liability
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even if the factual manner in which it was caused was extremely
unusual and unforeseeable in itself. In Hughes v Lord Advocate
[1963] AC 837 workmen left a manhole overnight covered by a tent
and surrounded by paraffin lamps, but otherwise unguarded. The
eight-year-old plaintiff ventured into the tent, fell down the man-
hole, dragged some of the lamps down with him and thereby caused
an explosion which caused him to be severely burned. The House
of Lords held that although the manner of the explosion was highly
unusual, the source of the danger and kind of damage that materi-
alised (i.e. burns from the lit paraffin) were reasonably foreseeable
and therefore the workmen were liable.

2.20 As noted above, however, it is sometimes simplistic to view
the law of causation as simply a consideration of the first two
requirements outlined in paragraph 2.17 above. The courts may
apply a less precise test of judicial common sense to distinguish
between the effective cause of a loss from conduct which merely
provides the occasion for it (as applied by the Court of Appeal in
Galoo v Bright Grahame Murray [1994] 1 WLR 1360). Ultimately,
this factor reflects the reality that judicial policy can play as impor-
tant a role in deciding where responsibility for losses should fall
(on the professional, his client or a third party) as any easily defin-
able rules or principles of law.

Economic loss

(a) Introduction

2.21 Economic loss is a category of non-physical damage. It con-
sists of financial losses (such as lost profits), as opposed to per-
sonal injury or physical damage to property (i.e. property other
than, in the case of construction professionals, the property that
is the subject of their services). Unfortunately, as well as being an
area of the utmost practical importance for architects, the concept
of a duty of care to prevent economic loss is also one of the more
demanding aspects of the law of tort.

2.22 The tort of negligence originally developed in the late nine-
teenth and early twentieth centuries as a cause of action for a party
who had been physically injured by the careless acts of another.
It also quickly developed into a remedy for careless damage to
property. However, the attempt from about the 1960s (associated
with the developing concept of a general principle of liability in
negligence described above) to extend its ambit to economic losses
generally has been largely unsuccessful. Today, economic loss is
not always irrecoverable in the tort of negligence, but it requires a
claimant to prove the exceptional circumstances necessary in order
to establish that a defendant owed him a duty not to cause such
damage. This long-standing reluctance to recognise a duty of care
to prevent economic loss has been largely based on what is referred
to as the ‘floodgates’ argument — the concern that it would widen
the potential scale of liability in tort to an indeterminable extent.

(b) Distinguishing consequential and
pure economic loss

2.23 Although there is no general liability for economic loss
which is disassociated from physical damage, economic loss
consequential to damage to property is treated separately and is
generally recoverable. The distinction between such ‘consequen-
tial” economic loss and ‘pure’ economic loss is not always clear.
Perhaps the best illustration is provided by the case of Spartan
Steel and Alloys Ltd v Martin & Co. (Contractors Ltd) [1973] 1
QB 27. In this case the defendants negligently cut off an electric-
ity cable which supplied the plaintiff’s factory. As a result, some
of the plaintiff’s molten metal that was being worked upon at
the factory was damaged, causing the plaintiff to make a smaller
profit on its eventual sale. Production was also delayed generally
at the factory and the plaintiff lost the opportunity to make prof-
its on this lost production. It was held that although the economic
loss caused by the general delay in production was not recoverable
(being pure economic loss), the lost profit from the molten metal
actually in production at the time of the power cut was recoverable
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as it was immediately consequential to the physical damage to the
molten metal itself. This was because, economic loss immediately
consequential to damage to property is recoverable in negligence.

(c) Liability for negligent statements

2.24 The first exception to the general rule of there being no duty
to avoid causing pure economic loss was provided in the area of
negligent mis-statement and the line of authorities following
Hedley Byrne & Co. Ltd v Heller & Partners [1963] AC 465. In
this seminal case, the defendants gave a favourable financial refer-
ence to the plaintiffs bankers in respect of one of the plaintiffs cli-
ents. The plaintiff relied on this incorrect reference and as a result
suffered financial losses when the client became insolvent. The
House of Lords held that a defendant would be liable for such neg-
ligent mis-statements if: (a) there was a ‘special relationship’ based
upon an assumption of responsibility between the parties, (b) the
defendant knew or ought to have known that the plaintiff was likely
to rely upon his statement, and (c) in all the circumstances it was
reasonable for the plaintiff so to rely on the defendant’s statement.

2.25 In accordance with the retreat from an acceptance of a gen-
eral principle of liability in negligence and, in particular, its exten-
sion to economic loss generally, the circumstances where the
courts will now recognise the required ‘special relationship’ may
have narrowed since the 1970s. In Caparo v Dickman [1990] 2 AC
605 the House of Lords held that auditors of a company’s financial
reports did not owe a duty of care to prospective share purchas-
ers to avoid negligent mis-statements because, unlike a company’s
existing shareholders, the parties were not in a relationship of suf-
ficient proximity. Liability for economic loss caused by negligent
mis-statement was to be restricted to situations where the state-
ment was given to a known recipient for a specific purpose of
which the maker of the statement was aware.

2.26 This represented a narrow interpretation of the Hedley Byrne
principle consistent with the revival of the incremental approach
to liability discussed in paragraph 2.07 above. Although there is
now authority for the need to emphasise a more flexible concept
of ‘assumption of responsibility’ as the basis for potential liability
(see paragraph 2.34 below), it is submitted that these restrictive
criteria will probably continue to be applied by the courts.

2.27 Liability for negligent mis-statement may be of relevance to
architects when giving their clients advice, for example in rela-
tion to cost estimates or which builders to use. In Nye Saunders
v Bristow [1987] 37 BLR 92, although there was no allegation of
defective work, the architect was found to be in breach of a Hedley
Byrne-type duty by not advising his client as to the possible effect
of inflation on his estimate for the cost of proposed works.

(d) Liability for negligent conduct

2.28 In contrast to the position with negligent statements, the
attempt in a number of leading cases since the 1970s to extend
liability for pure economic loss to negligent conduct has largely
failed. The initial momentum for such an extension was provided
by Anns v Merton which concerned structural damage in a build-
ing that had been caused by defective foundations. The House
of Lords allowed the recovery in tort of the pure economic loss
caused by the need to carry out repairs so that the property was no
longer a threat to health and safety.

2.29 However, in its recent decisions in Murphy v Brentwood
District Council [1991] 1 AC 398 and Department of the
Environment v Thomas Bates & Sons Ltd [1991] 1 AC 499
the House of Lords has overruled Anns v Merton. The facts of
Murphy v Brentwood also concerned a house which had been built
on improper foundations, allegedly because of the Council’s neg-
ligence in passing the building plans. It was held that the Council
did not owe a duty in tort to the owner or purchaser of property in
respect of the costs of remedying such defects in the property. The
repair costs were held to be pure economic loss and irrecoverable,
whether or not the defects amounted to a threat to health or safety.

2.30 There were two main reasons for the decision in Murphy v
Brentwood. First, it was considered established law that in tort the
manufacturer of a chattel owed no duty in respect of defects that
did not cause personal injury or damage to other property. Thus,
in Donoghue v Stevenson (see paragraphs 2.02 and 2.03 above)
the defendant was not liable for the diminution in value of the
bottle of ginger beer by reason of the presence of a decomposed
snail in it. Mrs Donoghue could only recover damages against
the manufacturer in respect of the physical harm caused to her by
drinking it. Therefore, the defective house in Murphy v Brentwood
was effectively considered analogous to the bottle of ginger beer
in Donoghue v Stevenson: their Lordships held that it would be
anomalous in principle if someone involved in the construction of
a building should be in any different position from the manufac-
turer of bottled ginger beer or any other chattel.

2.31 The second main justification was that innovation in the law
of consumer protection against defects in the quality of products
should be left to Parliament, especially in the light of the remedies
provided by the Defective Premises Act 1972 in the case of resi-
dential dwellings (for which see Section 3 below).

2.32 This latter justification is not very convincing since most
decisions in this field, including Donoghue v Stevenson itself, can
be viewed as essentially judicially created consumer-protection
law in any case. However, it does illustrate the influence of judi-
cial policy in the court’s approach to the recognition of a duty of
care in novel situations. Further, although Murphy v Brentwood
has certainly simplified the law in this area, there remain recog-
nised exceptions to the general rule against the existence of a duty
of care to prevent economic loss in negligence.

(e) Exceptions to Murphy v Brentwood

2.33 First, the position in respect of economic loss consequen-
tial to physical damage and negligent mis-statements remains
unaffected by the decision (see paragraph 2.23 above).

2.34 In addition, in Murphy v Brentwood their Lordships recog-
nised that damage to a building caused by defects in a discrete part
of it could in certain circumstances be recoverable in tort. Under
the pre-Murphy v Brentwood ‘complex structure theory’ the indi-
vidual parts of a building (such as the foundations, walls or roof)
could be treated as distinct items of property. Therefore liability
for damage caused to, say, the roof by a defect in the foundations
could be justified by treating the building as a complex structure
and depicting the damaged roof as a separate piece of damaged
property. This analysis was proposed as a means of reconciling
the post-Anns v Merton recognition of liability in negligence for
defective premises with the established principle that there is no
tortious liability for defective products.

2.35 In Murphy v Brentwood their Lordships rejected the complex
structure theory and viewed the damaged house as a single piece
of property (i.e. not a complex structure). However, they have left
open the possibility of liability in the normal way where the item
within a building that causes the damage is a distinct one (per-
haps a faulty electrical fuse box which causes a fire) and is built or
installed by a separate party from the builder. If damage is caused
by such a ‘non-integral’ part of the building, it may be considered
as damage caused to separate property (which under normal prin-
ciples would be actionable damage in negligence). Therefore, in
place of the complex structure analysis, their Lordships appear to
have left a more restrictive ‘non-integral piece of property’ the-
ory as a possible basis for continuing liability in tort for defec-
tive premises (see also Jacob v Morton [1994] 72 BLR 92 and
Bellefield Computer Services Ltd v E Turner & Sons Ltd [2000]
BLR 97 for an analysis of this exception).

2.36 This concept is illustrated by the case of Nitrigin Eireann
Teoranta v Inco Alloys [1992] 1 All 854. The defendants had
manufactured and supplied the plaintiff’s factory with some alloy
tubing in 1981 which had developed cracks by 1983. It was held
that although the cracked tubing in 1983 constituted pure eco-
nomic loss (because at this time there was no damage to other



property), damage to the factory caused by an explosion in 1984
(itself caused by the continuing weakness in the tubing) did give
rise to a cause of action in negligence. The structure of the factory
surrounding the tubing was considered to be separate property and
therefore this damage was not pure economic loss.

2.37 Two other bases for liability in negligence for defec-
tive premises have, in theory, survived the decision in Murphy v
Brentwood, although their application in practice is extremely
unlikely. First, Lord Bridge suggested that there may be a duty to
prevent economic loss where the defective building is so close to
its boundary that by reason of its defects the building might cause
physical damage or injury to persons on neighbouring land or the
highway. This approach was applied in Morse v Barrett (Leeds)
Ltd (1993) 9 Const LJ. However, finding liability in these circum-
stances would appear to contradict the reasoning in the rest of their
Lordships’ judgments in Murphy v Brentwood. It is submitted that
the better view is that the cost of repairing such defects would still
be irrecoverable in negligence, as it amounts to pure economic loss.
This was the approach taken by judge Hicks QC in George Fischer
Holding Ltd v Multi Design Consultants Ltd (1998) 61 Con LR 85
at 109-11. However, until this point is clarified by future decisions
it will remain a possible, if unlikely, basis for such liability.

2.38 Second, there is the anomalous case of Junior Books v Veitchi &
Co. [1983] 1 AC 520 which the House of Lords could not bring
itself to overrule in addition to Anns v Merton. In Junior Books the
defendants were specialist floor sub-contractors who were engaged
by main contractors to lay a floor in the factory of the plaintiff,
with whom they had no formal contract. The floor subsequently
cracked up and the plaintiff sued for the cost of relaying it. The
House of Lords held that, on the particular facts of the case, there
was such a close relationship between the parties that the defend-
ants’ duty to take care to the plaintiff extended to preventing
economic loss caused by defects in their laying of the floor. This
decision at first appears completely contradictory to the reasoning
in Murphy v Brentwood, although some of their Lordships sought
to explain it as a special application of the Hedley Byrne princi-
ple. One view is that Junior Books will continue to be considered
as an anomalous case decided very much on its own facts, and not
one that establishes as a matter of principle a further category of
exceptions from the main decision in Murphy v Brentwood.

(f) The effect of Henderson v Merrett

2.39 However, an alternative interpretation is now possible in
the light of Lord Goff’s landmark speech in the decision of the
House of Lords in Henderson v Merrett Syndicates Ltd [1994]
3WLR 761. Here, their Lordships unanimously held that a concur-
rent duty of care was owed in tort by managing agents to Lloyd’s
names notwithstanding the existence of a contractual relationship
between them. The decision therefore established that concurrent
duties in tort may exist between parties in a contractual relation-
ship. However, of more significance in the present context are Lord
Goft’s comments on the ambit of the duty of care in tort under the
Hedley Byrne principle.

2.40 In addition to characterising the basis of such liability as being
the voluntary assumption of responsibility by one party to another,
Lord Goff also interpreted the Hedley Byrne principle as apply-
ing to the provision of professional services generally, whether by
words or actions. Thus, at p. 776 of his judgment he concludes:

‘... the concept provides its own explanation why there is no
problem in cases of this kind about liability for pure economic
loss: for if a person assumes responsibility to another in respect
of certain services, there is no reason why he should not be
liable in damages for that other in respect of economic loss
which flows from the negligent performance of those services.
It follows that, once the case is identified as falling within the
Hedley Byrne principle, there should be no need to embark
upon any further enquiry whether it is “fair, just and reason-
able” to impose liability for economic loss-a point which is,
I consider, of some importance in the present case.’

Negligence 25

2.41 This represented a major conceptual extension of the cat-
egory of conduct in which the courts may recognise a duty to pre-
vent causing economic loss. Although it is not as yet clear how
the courts will apply Lord Goff’s judgment in this respect (and in
particular its relationship to the decision in Murphy v Brentwood),
it is submitted that the courts will probably expressly recognise
from now on liability for economic losses caused by the negligent
actions of professionals if there is a Hedley Byrne-type special rela-
tionship with/assumption of responsibility toward the party suffer-
ing damage. Invariably, of course, this will be the case where there
is a contractual relationship between an architect and his client.

2.42 However, the tension between the decisions in Murphy v
Brentwood and Henderson v Merrett has become most clear in the
case of liability in tort for defective building works. It is not easy
to rationalise the apparent difference of approach in the authori-
ties toward the builder who carries out as part of his services in
constructing a wall a negligent design function (and who may well
therefore be liable on Hedley Byrne principles) and a builder who
does not carry out any design function (and who therefore would
not normally be considered to be liable in tort for any defects in
the wall itself on the basis of Murphy v Brentwood). In both sit-
uations the builder provides a service and could well be said to
have assumed responsibility for the competency of his work in a
Henderson v Merrett sense.

2.43 This apparent dichotomy between the law’s approach to the
liability of a simple builder compared with a design and building
contractor or a construction professional has been grappled with
at first instance in the decision in Payne v John Setchell Ltd [2002]
BLR 48. Here it was held (rather surprisingly, it is suggested) that
ordinarily both construction professionals (such as architects) and
building contractors may only be under a duty of care in tort to
take reasonable care against causing their contractual clients per-
sonal injury or damage to property other than the building/item of
work that is the subject matter of their services. Thus, the dichot-
omy was resolved in this case by a finding that neither the contrac-
tor nor the construction professional should owe a duty of care in
the ordinary course of events in respect of defects in quality to the
product of their work or services.

2.44 1t is suggested that this approach is probably wrong, as it
appears to rest upon the assumption that Murphy v Brentwood is
authority for the proposition that a building contractor can never
owe his client a duty of care in tort in respect of the quality of
his work. However, Murphy v Brentwood did not directly decide
this point; rather, it dealt with the responsibility in tort of a local
authority in respect of such defects. The better position in the
light of Henderson v Merrett would appear to be that if a build-
ing contractor can be taken on the facts of a particular case to have
assumed responsibility toward his client for his work a tortious
duty in respect of the quality of that work may arise (for support for
this proposition, see Bellefield Computer Services Ltd v E Turner &
Sons Ltd [2000] BLR 96 per Schieman LJ at 102). The approach
in Payne v John Setchell was not followed by Judge Toulmin CMG
QC in Ove Arup & Partners International Ltd v Mirah Asia-Pacific
Construction (Hong Kong) (No. 2) [2004] EWHC 1750 (TCC).

(g) Continuing evolution of the law

2.45 Finally, in the light of Henderson v Merrett it should be
emphasised that Murphy v Brentwood does not shut off the pos-
sible recognition of new categories of relationships in which a
non-contractual duty to avoid causing economic loss will be rec-
ognised. For example, in Punjab National Bank v de Boinville
[1992] 1 WLR 1138 the Court of Appeal held that (a) the relation-
ship between an insurance broker and his client was a recognised
exceptional category of case where such a duty existed, and (b) it
was, on the facts of the case, a justified extension of this category
to hold that a broker owed a like duty to a non-client where the
broker knew that the insurance policy was to be assigned to this
person and that he had been involved in instructing the broker in
the first place.
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(h) Conclusion

2.46 In summary, as far as the particular position of professional
architects is concerned the consequences of the landmark deci-
sions in Murphy v Brentwood and Henderson v Merrett are prob-
ably as follows:

1 A duty of care in tort will be owed by an architect to his cli-
ent in relation to economic losses of a similar nature and
extent as that created by any contract between the parties.

2 Liability for economic loss claims by third parties (i.e. those
not in a contractual relationship with the architect) for defec-
tive work (subject to the existence of a Hedley Byrne relation-
ship or assumption of responsibility) has been eliminated.

3 However, potential Donoghue v Stevenson-type liability for
damage caused to other property or the person as a result of
such work remains: for example, if a piece of roofing falls
off a building because of an architect’s negligent design and
breaks a person’s leg or dents their car (whether or not that
person is the owner of the building or a client).

4 The principle at 3 above extends to make an architect poten-
tially liable to subsequent owners of a building in respect
of damage caused to other property or the person by latent
defects in the building attributable to his negligence (see
Baxall Securities Ltd v Sheard Walshaw Partnership [2002]
BLR 100; Pearson Education Ltd v The Charter Partnership
Ltd [2007] EWCA Civ 130).

5 There will be a revival of interest in potential liability pursu-
ant to the Defective Premises Act 1972 (see below).

6 Otherwise there will be a re-focusing of attention on possible
Hedley Byrne relationships/assumption of responsibility as
the only other effective basis for liability in tort for defective
work to or related to the construction of buildings.

7 It is submitted that in practice the existence of a sufficiently
proximate relationship to attract such liability between an
architect and a client will rarely occur, outside contractual
relationships (for a recent unsuccessful attempt at such in a
construction project context, see the decision of Akenhead J
in Galliford Try Infrastructure Ltd v Mott McDonald Ltd
[2008] EWHC 1570 (TCC)).

8 An important factor to consider when analysing whether
a duty of care in respect of economic loss exists between a
construction professional and a non-client third party (say the
contractor or a sub-contractor) are the terms of the contract
between the professional and his client (see, for example,
Bellefield Computer Services Ltd v E Turner & Sons Ltd) and
the contractual matrix generally (see Henderson v Merrett,
Riyad Bank v Ahli Bank, and Galliford Try Infrastructure Ltd
v Mott McDonald above).

9  Where there is a relationship of proximity between an archi-
tect and his client or third party, the architect will owe a duty
of care to prevent causing purely economic losses as a result
of careless statements (via negligent designs, certification or
advice) and, probably, his conduct and provision of his serv-
ices in general.

10 An architect may also in appropriate circumstances owe his
client or a third party a personal duty of care — distinct from
the responsibility assumed by the firm or company for which
he works (in the light of Merrett v Babb [2001] 3 WLR 1
which was a case where a surveyor was found to have owed
his client a personal duty of care in respect of a valuation
report prepared for mortgage purposes).

3 The Defective Premises Act 1972

3.01 Section 1 of the Act provides:

‘1 A person taking on work for the provision of a dwelling
(whether the dwelling is provided by the erection or by the
conversion or enlargement of a building) owes a duty —

(a) if the dwelling is provided to the order of any person,
to that person; and

(b) without prejudice to paragraph (a) above, to every per-
son who acquires an interest (whether legal or equita-
ble) in the dwelling;

to see that the work which he takes on is done in a workman-
like or, as the case may be, professional manner, with proper
materials and so that as regards that work the dwelling will be
fit for habitation when completed.’

3.02 All building professionals, including architects, can be ‘persons
taking on work’ pursuant to the Act if the work undertaken is con-
cerned with a dwelling. The duty created by the Act is owed to the
person for whom the dwelling is provided, although the main pur-
pose for the Act was to confer a right of action on subsequent own-
ers of the dwelling which they would otherwise not have. Although
not specified under the Act, the appropriate remedy for breach of its
duty is damages. The duty cannot be avoided by exclusion clauses.

3.03 The person undertaking the work is liable not only for his
own work, but also for the work of independent sub-contractors
employed by him if they are engaged in the course of his business.
The reference to a ‘dwelling’ implies that the Act is limited to prop-
erty capable of being used as a residence. However, the Act does
not apply to remedial work to an existing building. Further, liabil-
ity under the Act is limited to a period of 6 years after the comple-
tion of the work concerned. This special limitation period provides
a major restriction on the potential significance of the Act.

3.04 The Act appears to impose a dual statutory duty to ensure that
(a) work is done in a workmanlike manner, and (b) as regards that
work the dwelling will be fit for human habitation. It is unclear to
what extent the latter requirement restricts liability under the Act
for defective work. In Thompson v Clive Alexander & Partners
[1993] 59 BLR 77 it was held that allegations of defective work
alone on the part of an architect were not capable of amounting to
a breach of the Act. It was held that the provision regarding fitness
for habitation was the measure of the standard required in perform-
ance of the duty pursuant to section 1(1) and that trivial defects
were not intended to be covered by the statute. There is author-
ity to the contrary that suggests that the unfitness for habitation
requirement adds nothing to the main one that the work is to be
done properly. However, on its proper construction the Act prob-
ably does not cover every defective piece of work and something
more than trivial defects are required to be in breach of it, although
the precise ambit of the duty will have to await further litigation.

3.05 Notwithstanding these restrictions it is likely that liability
under the Act will be of greater significance for architects and
other building professionals in the future than it has been to date.
There are two main reasons for this. First, although the decision in
Murphy v Brentwood limited liability in negligence for pure eco-
nomic loss caused to third parties by defective property, such pure
economic loss is still recoverable under the Defective Premises
Act 1972. Typically, claims against architects involve a large pro-
portion of purely economic losses, therefore attention is likely to
concentrate in the future on potential liability under the Act.

3.06 Second, the exception to liability created by section 2 of the
Act which excludes certain approved building schemes from its
provisions is likely to be of less significance in the future. This
is because the last NHBC Vendor—Purchaser Insurance scheme
to be approved by the Secretary of State as an ‘approved scheme’
under section 2 was in 1979. However, some time before 1988 the
NHBC and the Secretary of State agreed that because of changes
in the 1979 approved scheme it was no longer effective. No fur-
ther scheme has been approved. Thus, there is potentially a large
amount of post-1979 building work that will no longer be caught
by section 2 and will now be subject to the Act’s duties.

4 Nuisance

4.01 The tort of nuisance is concerned with the unjustified inter-
ference with a party’s use of land. Whether activity which may
as a matter of fact be a considerable nuisance to an individual is



actionable in law depends, as in the case of the tort of negligence,
on a consideration of all the circumstances of the case and the
proof of consequential actionable damage. Although most nui-
sances arise out of a continuing state of affairs, an isolated occur-
rence can be sufficient if physical damage is caused.

4.02 There are two varieties of actionable nuisance; public and
private. A public nuisance is one that inflicts damage, annoyance
or inconvenience on a class of persons or persons generally. It is a
criminal offence and only actionable in tort if an individual mem-
ber of the public has suffered some particular kind of foreseeable
damage to a greater extent than the public at large, or where some
private right has also been interfered with. The House of Lords
has recently confirmed the existence of the common law crime of
a public nuisance in R v Goldstein [2006] 1 AC 459. Examples
of public nuisances can include selling food unfit for human con-
sumption, causing dangerous obstructions to the highway, and (by
way of statutory nuisances) water and atmospheric pollution (see
East Dorset District Council v Eaglebeam [2007] Env LR D9).

4.03 A private nuisance is an unlawful act which interferes with a
party’s use or enjoyment of land or of some right connected with
it. Traditionally, interference with enjoyment of land in which the
claimant had some kind of proprietary interest was one of the defin-
ing characteristics of a private nuisance. However, in Khorasandjian
v Bush [1993] QB 727 a majority of the Court of Appeal granted
an injunction against the defendant to prevent him telephoning
the plaintiff at her mother’s home (in which she was staying as a
mere licensee with no proprietary interest). This decision may in
time be seen as the precursor of a wider concept of actionable nui-
sance amounting to a general tort of harassment, and possibly the
beginning of a tort of invasion of privacy. At present, however, it
is submitted that the decision is best seen as a narrow extension of
the availability of an action in private nuisance to interference with
the enjoyment of premises at which the plaintiff lives, whether or
not pursuant to a proprietary interest in the property itself. It is pos-
sible, however, that the requirement for a claimant to have a legal
interest in land before making a claim in nuisance may have been
further eroded by Article 8 of the Human Rights Act 1998 (see
McKenna v British Aluminium Ltd, The Times 25 April 2002 and
Marcic v Thams Water Utilities Ltd [2002] 2 All ER 55).

4.04 A private nuisance consists of a party doing some act which
is not limited to his own land but affects another party’s occupa-
tion of land, by either: (a) causing an encroachment onto the
neighbouring land (for example, when trees overhang it or tree
roots grow into the neighbouring land), (b) causing physical dam-
age to the land or buildings (such as when there is an emission
of smoke or other fumes which damage his neighbour’s crops
or property), or (c) causing an unreasonable interference with a
neighbour’s enjoyment of his land (such as causing too much
noise or obnoxious smells to pass over it).

4.05 The actual or prospective infliction of damage is a necessary
ingredient of an actionable nuisance. In a nuisance of the kind at
4.04(a), damage is presumed once the encroachment is proved. In
(b) there must be proof of actual or prospective physical damage.
Therefore in both these cases the requirement of damage is an
objective test which does not involve a further examination of the
surrounding circumstances. In nuisances of the kind at (c), how-
ever, there is no objective standard applied by the courts. Whether
the acts complained of amount to the unreasonable use of land is
a question of degree. The nuisance needs to amount to a material
interference with the use of other land that an average man (with
no particular susceptibilities or special interests) would consider
unreasonable in all the circumstances of the particular case. The
essence of this kind of nuisance is something coming onto or
encroaching onto the claimant’s land (see Hunter v Canary Wharf
Ltd [1997] AC 655 and Anglian Water Services v Crawshaw
Robins & Co [2001] BLR 173).

4.06 The duration and timing of the acts complained of is a rele-
vant factor in this balancing of neighbours’ interests. So too is the
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character of the locality. In Sturges v Bridgman [1879] 11 ChD
852 at 856 Thesiger LJ put it as follows:

‘... whether anything is a nuisance or not is a question to be
determined, not merely by an abstract consideration of the
thing itself, but in reference to its circumstances: what would
be a nuisance in Belgrave Square would not necessarily be so
in Bermondsey; and where a locality is devoted to a particular
trade or manufacture carried on by the traders or manufacturers
in a particular and established manner not constituting a pub-
lic nuisance, judges ... would be justified in finding ... that the
trade or manufacture so carried on in that locality is not a pri-
vate or actionable wrong.’

4.07 The conduct of the defendant may also be a relevant fac-
tor. In Hollywood Silver Fox Farm Ltd v Emmett [1936] 2KB 468
the defendant maliciously encouraged his son to fire shotguns on
his own land but as near as possible to the plaintiff’s adjoining
property in order to disrupt his business of breeding silver foxes.
Although the defendant was entitled to shoot on his own land,
the court held that he was nevertheless creating a nuisance. The
court held that the defendant’s intention to alarm the plaintiff’s
foxes was a relevant factor in reaching this conclusion and specifi-
cally limited the injunction granted against the defendant to pre-
vent the making of loud noises so as to alarm the plaintiff’s foxes.
Similarly, it is a nuisance if a person deliberately uses his land in
a manner which he knows will cause an unreasonable interference
with another’s, whether or not he believes that he is entitled to do
the act or has taken all reasonable steps (short of not doing the act
itself) to prevent it amounting to a nuisance.

4.08 Traditionally, it was accepted that outside this kind of con-
duct nuisance had an uncertain overlap with the tort of negli-
gence. There were some situations in which it involved negligent
behaviour and others where this was not considered a requirement
for liability. As Lord Reid rather confusingly put it in The Wagon
Mound (No. 2):

‘It is quite true that negligence is not an essential element in
nuisance. Nuisance is a term used to cover a wide variety of
tortious acts or omissions and in many negligence in the nar-
row sense is not essential ... although negligence may not be
necessary, fault of some kind is almost always necessary and
fault generally involves foreseeability.’

4.09 Not surprisingly, a degree of confusion has been introduced
by this distinction between negligence, on the one hand, and the
requirement of some kind of fault, incorporating the concept of
foreseeability, on the other. It is now established that liability in nui-
sance is not strict and that foreseeability of damage is a necessary
ingredient (see Leaky v National Trust [1980] QB 485 and Arscott
v Coal Authority [2005] Env LR 6, CA). However, the requirement
of foreseeability of damage does not necessarily imply the need
for negligent conduct, but may sometimes only be relevant to what
kind of damage will be actionable. Further, the concept of ‘fault’
in nuisance is better viewed as unreasonable conduct (which is the
essence of the tort) and may not always amount to negligent con-
duct (in the sense used in the tort of negligence), (see Cambridge
Water Co Ltd v Eastern Counties Leather plc [1994] 2 AC 264 and
Jan de Nul (UK) v NV Royal Beige [2000] 2 Lloyd’s Rep 700).

4.10 Although, increasingly, the distinction between negligence and
nuisance has become blurred (and in practice they have to a large
extent become assimilated), they are not synonymous in principle.
The following points should be emphasised: (a) where the nuisance
is the interference with a natural right incidental to land ownership
(such as the right to obtain water from a well) then liability is strict,
(b) the act complained of may constitute the required ‘unreasonable
user’ of land to constitute a nuisance without necessarily amounting
to ‘negligent’ behaviour, (c) economic loss is generally recoverable
in nuisance, (d) some kinds of damage recognised and protected in
nuisance (such as creating an unreasonable noise or smell, or har-
assment such as in Khorasandjian v Bush above) would not amount
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to actionable damage in the tort of negligence, and (e) the remedy
of an injunction is available to prevent an anticipated or continuing
nuisance, but not to prevent someone acting negligently.

5 The rule in Rylands v Fletcher

5.01 An example of strict liability in tort (which does not require
the proof of negligence or intent on the part of the wrongdoer) is
the rule as stated by Blackburn J in Rylands v Fletcher [1866] LR
1 Ex 265 at 279:

‘We think that the true rule of law is, that the person who for his
own purposes brings on his land and collects and keeps there
anything likely to do mischief if it escapes must keep it in at his
peril, and, if he does not do so, is prima facie answerable for all
the damage which is the natural consequence of its escape.’

5.02 In the House of Lords the rule was limited to apply only to
the ‘non-natural user’ of land. The courts have failed to clarify pre-
cisely what non-natural user of land consists of and in what par-
ticular circumstances the rule should apply. However, it has been
applied to water, fire, explosives, poison, and, in Hale v Jennings
Brothers [1938] 1 All ER 579, to a seat becoming detached from a
high-speed fairground roundabout. In general, the rule is applica-
ble where a person brings onto his land something that is ‘danger-
ous’, in the sense that if the thing escapes from the land it would
be likely to cause either personal or physical damage.

5.03 There are various specific defences available to Rylands v
Fletcher liability, namely (a) that the escape of the dangerous thing
was caused by an Act of God, (b) that it was caused by the independ-
ent act of a stranger (though not an independent contractor), or the
claimant himself, (c) that the claimant has consented to the danger-
ous thing being kept on the defendant’s land, and (d) that the danger-
ous thing has been stored pursuant to some statutory duty (in which
case negligence must be established on the part of the defendant).

5.04 The tendency of the courts to adopt a very restrictive inter-
pretation of what was considered as non-natural use of land and

therefore limited application of Rylands v Fletcher was consid-
ered in Cambridge Water Co. Ltd v Eastern Counties Leather plc
[1994] 2 AC 264. In its first consideration of the rule for over half
a century, the House of Lords took the view that the rule should
be seen as no more than an extension of the law of nuisance to
cases of isolated escapes from land.

5.05 Although the House of Lords considered that the concept of
non-natural user had been unjustifiably extended by the courts, a
restrictive interpretation of the rule was nevertheless confirmed as
it found that foreseeability of harm of the relevant type was a pre-
requisite to liability under the rule (as in the case of nuisance). In
an approach reminiscent of the House of Lords’ attitude in Murphy
v Brentwood to economic loss, the imposition of no-fault liability
for all damage caused by operations of high risk was considered a
more appropriate role for parliamentary, not judicial, intervention.

5.06 As in the case of nuisance it has been held that it is argu-
able that a claimant need not have a proprietary interest in the
land affected to bring a claim under the rule in Rylands v Fletcher
(see McKenna v British Aluminium Ltd, The Times 25 April
2002). However, unlike the tort of nuisance, pure economic losses
are irrecoverable under this rule (see Anglian Water Services v
Crawshaw Robins & Co [2001 ] BLR 173 at para 149).

5.07 In Arscott v Coal Authority the Court of Appeal confirmed
that the rule in Rylands v Fletcher was still applicable (although
the concept of natural/non-natural user should perhaps be replaced
with one of ‘reasonable user’ as in nuisance) and the rule was
applied in LMS International Ltd v Styrene Packaging & Insulation
Ltd [2005] EWHC 2065 in a case involving the escape of fire.

6 Trespass

6.01 Trespass to the person involves an interference, however
slight, with a person’s right to the security of his body. It can be of
three varieties: (a) a ‘battery’ which is caused by unlawful physi-
cal contact, (b) an ‘assault’ which is where the innocent party is




caused to fear the immediate infliction of such contact, and (c)
‘false imprisonment’ which involves the complete deprivation of
liberty without proper cause for any period of time.

6.02 The tort of trespass to land involves any unjustifiable entry
upon land in possession of another, however temporary or minor the
intrusion. It is also a trespass to leave, place or throw anything onto
another party’s land, although if the material passes onto that party’s
land pursuant to the defendant exercising his own proprietary rights
it is a nuisance. Unlike nuisance or negligence, trespass is action-
able without proof of damage, although if consequential harm or
losses are thereby caused damages, are recoverable. Ignorance of
the law or the fact of trespass provides no defence for a trespasser.

6.03 As far as architects and building professionals are con-
cerned, even the smallest infringements may be actionable. Thus,
setting foot without permission on land adjoining the property
where work is being conducted will constitute a trespass, as will
allowing equipment or other material to rest against, hang over,
fall upon or be thrown over adjoining land. However, it should be
emphasised that trespass is only a civil wrong which involves no
automatic criminal liability in the absence of aggravating circum-
stances (such as criminal damage).

7 Breach of statutory duty

7.01 Breach of a duty imposed by statute may lead to civil liabil-
ity in tort. There is a vast array of statutory duties covering a wide
variety of activities. In any particular case, however, in order to
establish civil liability for breach of the statutory duty the claim-
ant must prove: (a) that he is part of the class of persons intended
to be protected by the statute, (b) that the loss or damage he has
suffered is of a kind intended to be prevented under the statute, (c)
that there is no express provision in the statute that civil liability is
not created by a breach of its provisions, (d) that on the balance of
probabilities his injury, loss or damage was caused by the breach
of statutory duty, and (e) that there has been a breach of the rel-
evant statutory duty by the defendant.

7.02 Some statutory duties are akin to the duty of care in the tort of
negligence and are based upon what is considered to be reasonable
behaviour in all the circumstances of the case. Others, notably in the
field of health and safety in the workplace, impose strict liability for
damage caused in certain circumstances. The Consumer Protection
Act 1987, in response to an EEC directive, even extended statu-
tory strict liability in certain circumstances into the field of defec-
tive domestic consumer products (the very area which gave birth to
Lord Atkin’s ‘neighbour principle’ in Donoghue v Stevenson).

7.03 As far as architects are concerned, the most important statu-
tory duties are those imposed by the Defective Premises Act 1972
(which has been discussed above) and the Occupier’s Liability Acts
of 1957 and 1984. These impose duties on the occupiers of land
(which an architect could be considered as if supervising a building
project) in respect of consensual and non-consensual visitors to the
land not unlike those owed at common law in the tort of negligence.
There is probably no automatic civil liability, however, for breaches
of the Building Act 1984 and its associated Building Regulations.

8 Inducing breach of contract/wrongful
interference with contract

8.01 It is possible that in exercising a contract administration
function (in certifying payments for example) an architect could
be accused by a disappointed contractor (or conceivably an
employer) of the tort of inducing a breach of contract or wrongful
interference with contract.

8.02 In order to succeed in such an action a claimant would, how-
ever, have to establish more than just an error or a negligent error
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in the certification process — it would need to be established that
the architect had deliberately misapplied the relevant provisions of
the building contract with the intention of depriving the contractor/
employer of a benefit to which they would otherwise have been
entitled (see Lubenham Fidelities & Investment Co Ltd v South
Pembrokeshire District Council [1986] 6 Con LR 85).

9 Limitation periods

9.01 To protect against the risk of stale claims being litigated
as a matter of public policy, the law imposes time limits within
which causes of action must be commenced if they are to remain
actionable. The law aims to give claimants a reasonable opportu-
nity to bring claims and defendants the assurance that the threat
of liability will not be eternal and that any claim that they may
have to face will not be so old as to prejudice the fairness of any
proceedings. The two statutes that govern these time limits are the
Limitation Act 1980 and the Latent Damage Act 1986.

9.02 Section 2 of the Limitation Act 1980 provides for tortious
actions a prima facie limitation period of 6 years from the accrual
of the cause of action. However, in personal injury cases the period
is 3 years. Therefore when damage is an essential ingredient in lia-
bility (such as in negligence), time begins to run from the date that
actionable damage occurs. If further damage occurs subsequently,
then in respect of the additional damage time will run from this later
date. If there is a trespass, libel or other act which in itself amounts
to an actionable tort, time begins to run from the date of the act
itself. In the cases of continuing torts (such as nuisance or trespass),
therefore, the limitation period begins on each repetition of the
wrong. In calculating whether the limitation period has expired, the
date on which the cause of action accrues is normally excluded and
the date on which the action is commenced is included.

9.03 However, these prima facie limitation periods may not be
applicable in certain exceptional circumstances. In relation to per-
sonal injuries cases, section 33 of the Limitation Act 1980 provides
the court with a general discretion to disapply the primary limitation
period of 3 years if it considers it reasonable to do so. Further, sec-
tion 32 provides that in a case where either: (a) there has been fraud
by the defendant, or (b) any fact relevant to the claimant’s cause of
action has been deliberately concealed from him by the defendant,
or (¢) the action is for relief from the consequences of mistake, the
limitation period shall not begin to run until the claimant has dis-
covered this fraud, concealment or mistake, or until he could with
reasonable diligence have done so. In building cases section 32
may become relevant where a party deliberately conceals negligent
design or construction work by building over and hiding defects.

9.04 The common law rule that the cause of action in negligence
accrues when damage is caused creates serious difficulties in con-
struction cases. Often, damage which is caused in the process of
building works is not discovered until some time after the build-
ing is completed. However, in Pirelli General Cable Works v Oscar
Faber [1983] 2 AC 1 the House of Lords held that a cause of action
for negligent advice by an engineer in connection with the design
of a chimney accrued when damage, in the form of cracks in the
chimney, first occurred. The fact that they may only become rea-
sonably discoverable some time later was held not to be relevant.
This approach left open the possibility of claimants becoming
statute barred before they had a means of knowing that a cause of
action actually existed.

9.05 The perceived injustice of this rule was addressed in the
Latent Damage Act 1986. The Act modifies the limitation period
for claims other than for personal injuries in the tort of negligence.
The period should be either 6 years from the date that the cause of
action accrued (on the basis of the Pirelli test for the time of dam-
age) or, if this expires later, 3 years from the time the claimant
knew certain material facts about the damage. This latter period is
subject to a longstop provision expiring 15 years from the date of
the negligent act or omission.
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9.06 Regrettably, this has not entirely clarified matters. There
remains the question of what constitutes damage in the first place.
In Pirelli the House of Lords decided (save possibly in a case where
a defect were so serious that the building was effectively predis-
posed to subsequent physical manifestation of damage) that there
was actionable damage only when there were actual cracks in the
chimney. The Court of Appeal has recently confirmed the correct-
ness of this approach, at least in cases where there is some physical
manifestation of the relevant damage, in Abbott v Will Gannon &
Smith Ltd [2005] BLR 195. The difficulty with this proposition
is reconciling it with the House of Lords’ decision in Murphy v
Brentwood. As we have seen, there it was held that damage of the
kind which occurred in Pirelli was really economic loss, not physi-
cal damage, and therefore no longer recoverable. However, their
Lordships also, rather confusingly, approved the previous decision
in Pirelli which suggests that if there is liability in negligence for
defectively constructed buildings (which could now probably only
be pursuant to a Hedley Byrne relationship or one where damage
is caused by a non-integral item in the building) the time for the
accrual of the cause of action for limitation purposes starts at the
time physical damage first occurs.

9.07 In practice, in defective building cases the courts have tended
to apply this ‘manifestation of physical damage’ test for deciding
when a cause of action in tort accrues. However, it is submitted
that the post-Murphy v Brentwood characterisation of defective
building work as economic loss (which logically may be present
before there is any physical manifestation of it) is irreconcilable
with the Pirelli test. Either such economic loss is suffered at the
date on which the negligent service which caused it was relied
upon (which would probably be an earlier date than the date of its
physical manifestation) or it occurs at the date that the ‘market’ is
able objectively to recognise and measure the financial scale of the
loss suffered (which would suggest a later date for the accrual of
the cause of action, namely the date of discoverability of the physi-
cal manifestation of defects by the market).

9.08 In Invercargill City Council v Hamlin [1996] AC 624 the
Privy Council, in declining to follow the approach in Pirelli, held
that the cause of action in negligence associated with the defec-
tive construction of foundations (similar to the facts of Murphy
v Brentwood) accrued when the market value of the house fell
as a result of the defects complained of, i.e. only once the mar-
ket reflected the loss that had been suffered. In contrast, in an
analogous case called Bank of East Asia Ltd v Tsien Wui Marble
Factory Ltd the majority of the Hong Kong Court of Final Appeal
endorsed the approach in Pirelli. In the result, this important area
of the law is still in an unsatisfactorily unclear state.

10 Remedies

10.01 The principal remedies in tort are the provision of damages
and the granting of an injunction. The general aim of an award of
damages is to compensate the claimant for the damage and losses
sustained as a result of the tort. In principle, damages are intended to
put the claimant into the same position as he would have been in if
the tort had not occurred. This restitutionary principle is inappropri-
ate where personal injury has been caused, and so in these cases the
courts apply a more general principle of what is fair and reasonable
in all the circumstances. However, damages are recoverable only in
respect of losses actually sustained and the claimant is under a duty
to mitigate his losses by taking all reasonable steps to limit them.

10.02 In addition, a claimant may recover damages only in respect
of losses that are reasonably foreseeable consequences of the
defendant’s tort (reasonable foreseeability has already been dis-
cussed in relation to the existence and breach of duty). Further, as

also referred to above, the law does not always recognise a duty of
care to prevent certain kinds of loss (such as pure economic loss
or nervous shock or embarrassment caused by an invasion of pri-
vacy). Thus, for all of these reasons it is not unusual for a claim-
ant’s actual losses suffered as a result of a tort to be greater than
those that are compensated in law.

10.03 The remedy by way of injunction is aimed at prevent-
ing loss and damage, rather than compensating for it. It operates
to prevent an anticipated tort or restrain the continuance of one
(such as in the case of continuing torts like nuisance or trespass).
An injunction will be available where the threatened tort is such
that the claimant could not be compensated adequately in dam-
ages for its occurrence. Injunctions are of two varieties: first, ‘pro-
hibitive injunctions’ which order a party not to do certain things
that would otherwise constitute a legal wrong; second, ‘mandatory
injunctions’ in which the court directs a defendant positively to do
certain things to prevent a tort being committed or continued.

11 Apportionment of liability

11.01 More than one person can be responsible for the same dam-
age. The claimant is under a duty in tort to take reasonable care of
his own safety. If the claimant is the only cause of the damage, then
he will not succeed in a tortious action against another person. If
the claimant and one or more other persons are at fault, then dam-
ages are apportioned pursuant to the Law Reform (Contributory
Negligence) Act 1945 according to the court’s assessment of the
relative degree of fault of the parties.

11.02 In assessing this relative responsibility the court considers
both the causative potency of the parties’ actions (i.e. how impor-
tant was each party’s role as a matter of fact to the ensuing dam-
age) and their relative moral blameworthiness (for example, if one
party to a road traffic accident is drunk at the time, he is likely
to be apportioned more of the blame). Contributory negligence
applies to liability in negligence, nuisance, the rule in Rylands v
Fletcher, trespass, under the Occupier’s Liability Acts and other
breaches of statutory duty.

11.03 Further, section 1 of the Civil Liability (Contribution) Act
1978 provides:

‘Subject to the following provisions of this section, any person
liable in respect of any damage suffered by another person may
recover contribution from any other person liable in respect of
the same damage (whether jointly with him or otherwise).’

11.04 Thus, between themselves, defendants are also able to appor-
tion blame and restrict their relative contribution to the claimant’s
damages. This may take the form of an apportionment of blame at
the trial of the matter or the commencement of separate proceed-
ings (called Part 20 proceedings) by a defendant against another
party who is said to be jointly or wholly to blame. Of course if two
or more persons are responsible for the claimant’s damage, he may
seek a remedy against either or both of them under the doctrine of
joint and several liability.

12 Conclusion

12.01 The above has, no doubt, given some indication of the com-
plex ever-changing nature of the law of tort and its relevance to
the everyday activities of professional architects. Unfortunately,
given the restrictions on space, this chapter is unavoidably limited
in its scope and introductory by nature. The above is based upon
the law as at June 2008.
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English land law

MARTIN DIXON

1 Land law and conveyancing
distinguished

1.01 This chapter is intended to give an impression of those
aspects of land law that are relevant to architects, either in their
professional capacity as designers of buildings for clients, as ten-
ants of their offices or as prospective purchasers of land for rede-
velopment. At the outset, however, it is necessary to distinguish
‘land law’ as such from ‘conveyancing’. Land law is concerned
with the rights of a landowner in, or over, his own land and also
with the rights that others may have over that land. The landown-
er’s right of ownership of their land is often expressed by saying
that they have an ‘estate’ in the land (i.e. a ‘title’ which may be
either freehold or leasehold), while the rights of others in that land
(or technically, in that ‘estate’) are often described by saying that
they have ‘proprietary interests’ (or just ‘interests’) in it. By way of
contrast, the law of conveyancing is concerned with the mechanics
of the creation and transfer of estates and interests in and over land,
usually, but not necessarily, pursuant to a contract between a seller
and purchaser. Typically, an owner of an estate in land (being either
‘the owner’ under a freehold or lease) will transfer that estate to a
purchaser, with the sale/purchase being subject to existing inter-
ests in the land and, possibly, creating new ones. An architect need
not concern himself with the procedures and mechanics of con-
veyancing, for in the normal course of events such matters will be
entrusted to a property professional such as a solicitor or licensed
conveyancer. Indeed, because of the new regime of electronic con-
veyancing that began to be introduced in to England and Wales on
13 October 2003, wherein much of the conveyancing process will
be conducted electronically without paper, it would be imprudent
to attempt a conveyancing transaction without professional advice.
Nevertheless, a certain amount must be said about title to land in
England and Wales (being estates) and the methods that exist to
protect other persons’ property interests in that land.

1.02 Many of the concepts that underlie English land law are
ancient and this is reflected in the curious terminology that is asso-
ciated with the subject. However, the law was greatly simplified
and restructured in 1925 by a series of important statutes. These,
and later statutes building on them, form the foundation of modern
land law and, generally, were designed to facilitate the easy trans-
fer of land so that it could be used to its full economic potential.
As part of this continuing development, a major reforming stat-
ute came into force on 13 October 2003. The Land Registration
Act 2002 has replaced in full the Land Registration Act 1925.
Although primarily designed to simply the conveyancing process,
the Land Registration Act 2002 in due course will introduce elec-
tronic, paper free, conveyancing to England and Wales and should,
in time, speed up the conveyancing process and reduce costs.

Necessarily, this reform of the conveyancing process has required
some changes to the substantive principles of land law.

Title to land

1.03 Title to land in England and Wales is either ‘unregistered’ or
‘registered’, although the latter is now far more common and is
the norm. With effect from 1 December 1990, all land (or more
accurately, title to land) in England and Wales must be ‘registered’
consequent on a dealing with it, such as a transfer of ownership or
a mortgage or the granting of certain leases. After this ‘first regis-
tration’, the title remains registered in all circumstances and for all
future transactions. Thus, ‘unregistered title’ will disappear over
time. The Land Registry estimates that virtually all transferable
titles will be registered by 2012, but already all major urban areas
consist substantially of ‘registered title’ and the Land Registration
Act 2002 has greatly speeded up the process of first registration.
In particular, owners of substantial parcels of land — such as local
authorities — are being encouraged voluntarily to first register their
land (that is, without there being any dealing with it) and many
are taking advantage of lower fees and free assistance from the
Land Registry. For the architect, as with others interested in the
precise details of land ownership and the existence of obligations
affecting land, the achievement of widespread registration of title
greatly assists the development process.

1.04 For the moment, however, some land of unregistered title
still exists. In unregistered conveyancing — being land where the
title is not recorded on a register maintained by Her Majesty’s
Land Registry — the landowner will be either a freeholder or a
leaseholder: i.e. have the equivalent of absolute ownership (free-
hold), or have such ownership for a precise amount of time under
a lease from the freeholder (e.g. a 125-year residential lease of an
apartment flat). On the sale of the freehold, or upon an assignment
(sale or transfer) of a lease, the seller’s proof of title is found in the
title deeds to the property (which may be held by a lender if there
is a mortgage) and the purchaser’s solicitor will investigate these
title deeds to satisfy himself on behalf of his client that the seller
does indeed have title to the land. The purchaser’s solicitor will
investigate and verify all dealings with the land revealed by these
deeds going back to the first valid conveyance of it more than
15 years old. That conveyance is known as ‘the root of title’ and is
the proof of title required by the purchaser (Law of Property Act
1969, section 23). In addition, a physical inspection of the land
is always desirable in order to discover any other person’s inter-
ests in the land that might not be revealed by the title deeds: e.g.
ancient rights of way, shared sewers, rights of light, etc. So, with
unregistered land, the title of the vendor will be investigated (by
documentary and physical inspection), a root of title produced
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and, following a successful completion of the sale, the purchaser’s
solicitor will apply for ‘first registration’ of title. Thereafter, the
land becomes and remains registered land.

1.05 Other persons’ rights in unregistered land (i.e. interests)
are either ‘legal’ or ‘equitable’ in character. This distinction was
once of great significance and although it is now unnecessary to
explain in detail why some rights are ‘legal’ and some ‘equitable’,
its origins lay in the type of interest at issue and the manner in
which the interest was first created. Fortunately, usually it will be
readily apparent whether any given interest in the land is ‘legal’ or
‘equitable’. The relevance of the distinction today lies in the effect
that legal or equitable interests in unregistered land have when the
title (the freehold or leasehold estate) to that land is transferred
to another person, such as on sale. So, legal rights are ‘binding
on all the world’, regardless of whether a purchaser of land (free-
hold or leasehold) knows of them or not. This means simply that
a purchaser of the land (or any new owner) is bound to give effect
to the interest. Most easements (such as a right of way or right
to light) and most mortgages are legal rights and a purchaser of
unregistered land cannot escape them by saying that he did not
know of their existence, even if they were not discovered from the
title deeds or inspection of the land. By contrast, equitable rights
are binding on a purchaser only in certain circumstances, although
they will always be binding on a person who received land by way
of gift or under a will. The circumstances in which equitable inter-
ests over unregistered land will bind a purchaser are either:

1 Where the equitable interest over the land about to be purchased
qualifies as a ‘land charge’ under the Land Charges Act 1972
and the interest is registered as a land charge in the appropriate
manner. This system of registration is entirely separate from
that pertaining to registered land. It means that if the equitable
interest is a land charge (and this is defined in the Land Charges
Act 1972) and is not registered, it cannot affect a purchaser of
the land even if he knew about it, provided no fraud is involved.

2 Where the equitable interest over the land about to be pur-
chased does not qualify as a land charge, the purchaser is
bound only if he had ‘notice’ of the equitable interest. Such

notice may be ‘actual’ (as where the purchaser is told or sees
that an equitable interest exists), ‘constructive’ (as where a rea-
sonable purchaser would have realised from the available facts
that such an interest existed: e.g. a path is visible) or ‘imputed’
(as where the purchaser’s agent (i.e. solicitor) has actual or
constructive notice). In the absence of such notice, the pur-
chaser cannot be affected by the equitable interest and may use
the land without regard to it. Note, however, that the number of
equitable interests that depend on the ‘doctrine of notice’ for
their validity against a purchaser is quite limited. Most equita-
ble interests are land charges.

Land charges under the Land Charges Act 1972

1.06 As noted above, most equitable interests in unregistered land
are registrable as land charges under the Land Charges Act 1972.
This has nothing to do with registered land, although the registers
are maintained by Her Majesty’s Land Registry. Some of the most
important of these registrable equitable interests from an archi-
tect’s point of view are:

1 Estate contracts: i.e. contracts for the sale of land or of any
interest in land, including contracts to grant leases, options to
purchase land (i.e. a standing offer by a landowner to sell), and
rights of pre-emption (i.e. rights of first refusal should a land-
owner decide to sell).

2 Restrictive covenants (being promises not to use the land for
certain purposes, such as building, or trade or business and
see paragraph 4.01 below), except those found in a lease (for
which special rules exist) and those entered into before 1926
(to which the law of ‘notice’ applies).

3 Certain types of easement (such as rights of way or light),
being those not originally created by a deed (a formal docu-
ment) or those that endure only for the life of a given person.
Note, however, that most easements are created by deed and
are therefore ‘legal’ and are effective without registration.

Registration of these land charges ensures that the interest will
be enforceable against all persons who come into possession or



ownership of the unregistered land, regardless of any question of
notice. If the interest is registrable but not actually registered, it
will be void (i.e. unenforceable) against a purchaser of the land
regardless of whether he knows of it. This will be so even if the
sum paid by the purchaser is only a fraction of the true value of
the property (Midland Bank Trust Co. Ltd v Green [1981] AC 513).
Land charge registration suffers from a serious defect in that regis-
tration of the charge is not made against the land itself, but against
the name of the landowner who created the charge, even if that was
many years ago. Consequently, in order to search the Land Charges
Register (to find any binding interests prior to a purchase), it is nec-
essary to discover the names of all the persons who have owned the
land. This is done by looking at the title deeds. However, it is only
obligatory for the seller to provide the title deeds back to a good
root of title: which may be only 15 years old. It is often impossi-
ble, therefore, to discover the names of all relevant landowners (i.e.
going back to 1925 when land charge registration was introduced).
Nevertheless, because registration of the land charge ensures that
it is binding, a purchaser will still be bound by it, even though he
could not have discovered it because he did not know the name
against which to search! Under the Law of Property Act 1969,
compensation is payable for any loss suffered in these cases. It is
worth remembering that any person may search the Land Charges
Register, and that an Official Certificate of Search is conclusive in
favour of a purchaser, actual or intending and this will be useful
in respect of potential development projects. There is, in addition,
one clear advantage: a Certificate of Search is to be regarded as
conclusive, thus if a Certificate of Search does not reveal a regis-
tered land charge, the purchaser will take free of it, provided that
he searched against the correct name, even if the charge was actu-
ally registered. Note also, as mentioned above, that even an unreg-
istered land charge (i.e. one that should have been registered but is
not) is enforceable against someone who is not a purchaser. Thus,
a person receiving the land by gift, or under a will, or even a squat-
ter, is bound by all land charges — registered or not.

Registered land

1.07 Registered land is quite different from land of unregistered
title and most titles are now of this type. In a relatively short time,
registered land will be the only type of land that is commonly
transferred by sale or gift or on death. It has many advantages over
unregistered land in terms of certainty about estates and interests
in the land and in respect of ease of transactions. The system is
now governed by the Land Registration Act 2002.

1 The actual title (the estate) to the land is itself registered, elim-
inating the need for title deeds. Details of most (but not all)
interests affecting the land will also appear on the Register,
and such ‘encumbrances’ are registered against the title itself
(identified by a unique title number) and not against the name
of the landowner at the time the encumbrance was created.
Transfer of the land is effected by registering the purchaser as
the new ‘registered proprietor’. Freeholds and very many (but
not yet all) leaseholds may be registered as titles. As long as
the land is registered, and the postcode or address is known, it
is now possible for any person to do an on-line search of the
land register for a nominal sum (www.landregisteronline.gov.
uk) which will reveal the name of the owners, the existence of
any mortgage and some (but not all) other interests affecting
the land and often the price paid by the current owners.

2 The Register of Title is conclusive as to the nature of the title to
the land and the doctrine of notice and the idea of land charges
have no application. If for any reason the Register is not a true
reflection of the title, it may, in certain limited circumstances,
be ‘altered’ on application to the Registrar or the court, but the
circumstances in which this is permitted are narrowly drawn.
Any person suffering loss as a result of a qualifying alteration
(called a ‘rectification’) may be entitled to compensation out
of public funds. Note also, that because it is the Register of
Title itself that is conclusive, if an erroneous Search Certificate
is issued that fails to disclose an entry on the Register, a pur-
chaser will still be bound by the interest protected by the entry,
but will be entitled to compensation. Such errors are very rare.
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3 An intending purchaser of registered land (including a person
proposing to take a significant interest in the land, such as a
bank lending on mortgage or a person paying for an option to
purchase) will take the following steps:

(a) Inspect the Register. The Land Register is a public docu-
ment and may be inspected by any person on payment of
the appropriate fee. This may be done informally on line
as noted above, but an Official Search should be obtained
before any offer to purchase or lend is made or any con-
tract signed. Usually, the property professional employed
by the purchaser/transferee will obtain the Official Search.
Of course, architects may identify owners of land for them-
selves even if the land is not yet up for sale (e.g. as hav-
ing development potential) by means of the on-line search
process.

(b) Inspect the land itself, because the Register is not con-
clusive on all matters. Certain rights — called ‘interests that
override’ — may not appear on the Register but they are auto-
matically binding on any transferee of the land (including
a purchaser) by force of statute, irrespective of whether the
purchaser knew about them. These include certain types of
legal easements, legal leases of 7 years or less, local land
charges (see paragraph 1.08 below) and the rights of per-
sons (including squatters) in actual occupation of the land
(provided the actual occupation is discoverable on a rea-
sonable inspection of the land or the interest of the occu-
pier is known of by the transferee). This last category can
be a trap for the unwary, but much less so than was previ-
ously the case now that the Land Registration Act 2002 is
in force. It means that a person may gain protection (i.e.
may enforce their interest against a transferee) for most
property rights (e.g. leases, shares of ownership) by vir-
tue of being in ‘discoverable actual occupation’ of the land
over which the right exists: Williams & Glyn's Bank Ltd v
Boland [1981] AC 487. Consequently, a proper inspection
of the land is vital and questions should be asked of any
person who is, or appears to be, in occupation of the land.
If necessary, the written consent of such persons to the pro-
posed transaction should be obtained and this should be a
matter of priority for the property professional engaged to
manage the transaction.

Local land charges

1.08 Irrespective of whether the land is registered or unregis-
tered, there are certain rights that are registrable quite separately
in a register kept by all local authorities (e.g. District Councils
and Unitary Authorities). These are ‘local land charges’ and they
are regulated by the Local Land Charges Act 1975, which came
into force in 1977. These charges are registered by reference to
the land which they affect and not against the name of the land-
owner and should not be confused with land charges under the
Land Charges Act 1972. Registration of a local land charge consti-
tutes actual notice of it to all persons for all purposes. A local land
charge is, however, enforceable even if not registered, but a pur-
chaser of land burdened by an unregistered local land charge will
be entitled to compensation from the local authority. Local land
charges are numerous and of considerable practical importance.
A search of the local land charges register held by the relevant
local authority is vital before proceeding to deal with the land,
either by way of purchase or development. They include:

1 Preservation instructions as to ancient monuments.

2 Lists of buildings of special architectural or historic interest.
3 Planning restrictions.

4 Drainage schemes.

5 Charges under the Public Health and Highway Acts.

1.09 As a matter of general good practice, an architect will be
well advised to find out from the client what adverse rights (if any)
affect the client’s property before undertaking any scheme of work.
It is particularly important that he discovers the existence of any
easements, restrictive covenants or local land charges because these
may constrict the architect in his plans. For example, the existence
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of a neighbour’s right to light or right of way, or ability to enforce a
building restriction (a restrictive covenant) can affect radically any
plans for development, as might any local land charges registered
against the land. If necessary, the client may have to engage the
services of a property professional to make the relevant enquiries.

2 The extent and meaning of ‘land’ and
intrusions upon it

2.01 ‘Land’ in English law includes not only the soil but also:

1 Any buildings, parts of buildings, or similar structures.

2 Anything permanently attached to the soil (so-called, ‘fixtures’
(see paragraph 5.03), which may include garden plants, green-
houses, even garden statues).

3 Rights under the land. It has never been settled how far down
the rights of a landowner extend, though it is commonly said
that they extend to the centre of the earth. Certainly they go
down as far as the limits of economic exploitation. A landowner
is therefore entitled to the minerals under his land, although all
gold, silver, coal and petroleum are vested in the Crown.

4 Rights above the land to such height as is necessary for the
ordinary use and enjoyment of land and the structures upon
it (Baron Bernstein v Skyviews & General Ltd [1978] QB 479
at 488). Thus, the flight of building cranes over a neighbour-
ing property may be a trespass and this should be remembered
when considering developments requiring such machinery.

5 Intangible rights such as easements (e.g. such as rights of way
or rights to light), profits (such as a right to take fish or fruit
from another’s land) and restrictive covenants (rights to prevent
activities on another’s land).

Trespass

2.02 Any unjustifiable intrusion (i.e. without permission or without
right) by one person upon ‘land’ in the possession of another is a
trespass —a ‘tort’. It is likewise a trespass to place anything on or in
the land in the possession of another (e.g. by driving a nail into his
wall, or propping a ladder against his house). It is a popular mis-
conception that to be actionable as a tort, the trespass must involve
damage to the claimant’s property. Even if no damage is done, the
court may restrain the trespass by injunction, binding immediately.
See, for example, Anchor Brewhouse Developments Ltd v Berkley
House (Dockland Developments) Ltd [1987] 2 EGLR 173, where
the trespass arose out of building works on land adjacent to that of
the claimant. Consequently, if construction work is likely to neces-
sitate an incursion on to neighbouring land in some way — e.g. to
erect scaffolding, inspect drains, or because a crane jib will swing
over that land — then the client must come to an arrangement with
the landowner, unless the client can prove some right to enter on
the land (such as under the Access to Neighbouring Land Act
1992). Such permission will usually take the form of a ‘contractual
licence’, being a temporary permission, often granted in return for
a payment or other consideration (paragraph 2.04). But if a perma-
nent incursion is contemplated — e.g. by the overhanging eaves of a
building, the footings of a garage or the line of a boundary wall — it
may be better to negotiate an easement (see paragraph 3.01).

2.03 In the absence of any easements, restrictive covenants or other
binding agreements (e.g. a contract between landowner and neigh-
bour), a person is generally free as a matter of private law to build
anywhere on his own land. Necessarily, of course, there may be
planning issues and other related matters that restrict this in practice.
Note, however, that in some circumstances, the process of develop-
ment may give rise to a claim by a neighbour in ‘nuisance’, such
as where there is an unjustifiable interference with a neighbouring
landowner’s use and enjoyment of his own land through excessive
noise or dust (see Hunter v Canary Wharf Ltd [1997] AC 655).

Licences

2.04 As noted above, a neighbour may give another person per-
mission to use his land by means of a ‘contractual licence’ and it

is convenient at this point to discuss licences generally. A licence
is permission to do something that would otherwise be a trespass.
For example, in the absence of an easement of way, a contractual
licence permitting the passage and re-passage of construction traffic
over neighbouring land might be required for some developments.
There are several types of licence, of which only two need be con-
sidered here. First, there is a ‘bare licence’, i.e. permission to enter
land, given quite gratuitously without any counter-benefit for the
landowner giving the permission. It is revocable at any time by the
licensor/landowner and, on such revocation, the licensee becomes
a trespasser, although he is entitled to a reasonable time to enable
him to leave the land once notice of termination has expired. The
second type of licence is the contractual licence mentioned above.
This is a licence that is granted for some counter-benefit, usually a
fee. Whether a contractual licence can be revoked depends upon the
interpretation and meaning of the contract under which it was given.
If a licence is either expressly or by necessary implication irrevoca-
ble during its agreed duration (e.g. the erection of scaffolding on a
neighbour’s land for 6 months), the licensor will be unable to prevent
the licensee from going on to the land for the purpose of the licence.
Any attempted revocation of the licence can be prevented by the grant
of an injunction or in appropriate circumstances, by a decree of spe-
cific performance, that is an order forcing the licensor to permit the
licensee to enter (Verrall v Great Yarmouth Borough Council [1981]
QB 202). If a licence is silent as to the duration or terms on which
it can be revoked, a court may supply such terms as is reasonable
having regard to the circumstances in which the licence was granted
(Parker, the 9th Earl of Macclesfield v Hon Jocelyn Parker, 2003).

Easements

2.05 If a landowner has an easement over adjacent land — such as a
right of way — any interference with it by the owner of the burdened
land (the ‘servient’ land) will not constitute a trespass but will be a
‘nuisance’. However, not every interference with an easement will
amount to a nuisance. If the easement is a positive one, being one
which allows the person entitled to the benefit of it to do something
on the burdened land (e.g. a right of way by foot or vehicle), the
interference will constitute a nuisance only if it prevents the practi-
cal and substantial enjoyment of the easement. If the easement is
negative, being one which allows the person entitled to the benefit
of it to prevent the use of the burdened land in a certain way (e.g. a
right of light, being the prevention of building), the interference will
be actionable only if it substantially interferes with the enjoyment of
the right. (On positive and negative easements, see paragraph 3.03.)

Boundaries

2.06 A boundary has been defined as an imaginary line that marks
the confines or line of division of two contiguous parcels of land
(Halsbury's Laws of England (4th edn), vol. 4, paragraph 831).
Boundaries are fixed in one of three ways: (a) by proven acts of the
respective owners; (b) by statute or by orders of authorities hav-
ing jurisdiction; or (c) in the absence of either of these, by legal
presumption. Note, however, that as Lord Hoffmann said in Alan
Wibberley Building Ltd v Insley (April 1999), ‘[b]Joundary disputes
are a particularly painful form of litigation. Feelings run high and
disproportionate amounts of money are spent’. While it is true, there-
fore, that the law on boundaries should be as clear as possible, the
best approach is to agree matters such as the precise line of a bound-
ary before development takes place and thus avoid resort to law.

1 Proved acts of the parties

(a) The parties may expressly agree on the boundaries. This is by
far the best approach, particularly where new development is
concerned. It is best to have the agreement formally drawn up
by a solicitor or licensed conveyancer.

(b) The boundaries may be defined by the title deeds. These may
in turn refer to a plan or to an Ordnance Survey map. As far as
plans are concerned, the boundary lines are usually ‘for the pur-
poses of identification only’ and, unless the context makes clear
(as was the case in Fisher v Winch [1939] 1 KB 666), they do not
purport to fix the exact boundary. Where the ‘plan line’ is for



purposes of identification only, topographical features and other
evidence may be used to find the exact line. Likewise, Ordnance
Survey maps do not purport to fix private boundaries and it is
the practice of the Survey to draw the boundary line down the
middle of a boundary feature (e.g. down the middle of a ditch)
regardless of where the boundary line actually runs in law. If the
title deeds do refer to an Ordnance Survey map, then that map
will be conclusive in so far as it defines the general boundary.
Again, however, unless the context makes clear, this may simply
indicate the general line, not its precise course. In the case of reg-
istered land, the plans used by the Land Registry are based on the
Ordnance Survey maps, but once again the boundaries on them
are regarded as general and are not intended to be fixed precisely
by the plan. A little-used procedure — unlikely to gain popularity
even under the new law — exists by which the boundary of regis-
tered land may be defined exactly, and where this has been done
the plan on the Register is definitive and is noted as such.

A boundary of unregistered land may be proved by showing

12 or more years’ undisturbed possession. This may extend

to possession of a boundary wall (Prudential Assurance v

Waterloo Real Estate (1999)).

(d) A boundary of registered land may be proved by showing at
least 10 years’ undisturbed possession, but such boundary
is only conclusive when an application is made to the Land
Registry and the register of title is amended accordingly. This
may extend to possession of a boundary wall (Prudential
Assurance v Waterloo Real Estate (1999)).

(c

~

2 Orders of competent authorities

Establishment of boundaries by orders of authorities is now largely
historical. Under the Enclosure Acts, the Tithe Acts, and certain
Agricultural Acts, awards defining boundaries precisely could be
made. These may still be relevant in some rural areas. Similarly,
a boundary may be fixed by judicial decision, e.g. in an action for
trespass or for the recovery of land.

3 Legal presumption

In the absence of clear definition by the above methods, certain
rebuttable presumptions apply, being ‘default’ rules that will oper-
ate unless contrary evidence is available.

(a) Hedges and ditches. 1t is presumed that a person excavating
a ditch will not dig into his neighbour’s land, but that he will
dig at the very edge of his own property, making a bank on
his side of the ditch with the soil that he removes. On top of
that bank a hedge is usually planted. He is, therefore, owner
of both the hedge and the ditch. This presumption applies
only where the ditch is known to be artificial, but it is readily
applicable in cases of doubt, including cases where reference
is made to a plan or Ordnance Survey map defining general
boundaries (Alan Wibberley Building Ltd v Insley [1999]).

(b) Fences. It is said that there is a presumption that a wooden
fence belongs to the owner of the land on whose side the posts
are placed, on the basis that a landowner will use his land to
the fullest extent (and display the better side of the fence to
his neighbour!). Likewise, it is often said that nails are ‘driven
home’. These presumptions are, however, unsupported by
authority and must be regarded as uncertain. Most modern
plans mark the fence owned by the property in question by the
indication of a ‘T’ on the plan.

(c) Highways. The boundary between lands separated by a high-
way or a private right of way is presumed to be the middle
line of the highway or private right of way. There is no such
presumption with railways. The bed of a railway will be the
property of Network Rail, or its successors.

(d) The seashore. The boundary line between the seashore and the
adjoining land is (unless usage to the contrary is proved) the
line of the median high tide between the ordinary spring and
neap tide (Attorney General v Chambers [1854] 4 De GM &
G 206 at 218). Prima facie, the seashore belongs to the Crown.

(e) Rivers and streams. If a river or stream is tidal, the soil of the
bed of the river or stream belongs to the Crown, or the Duchies
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of Cornwall or Lancaster, where appropriate. As a general rule,
the boundary between the bed of a tidal stream and adjoining
land is the line of medium high water mark. If the river or
stream is non-tidal, it is assumed that adjoining owners own
land to the middle of the flowing water, known as the ‘thalweg’
(although this may not be the middle of the river itself).

(f) Walls. If the division between two properties is a wall and the
exact line of the boundary is not known, in determining the
ownership of the wall, certain presumptions apply. Party walls
outside London and Bristol (for the situation in London and
Bristol, see Chapter 14) are subject to rights at common law.
The usual, but by no means necessary, presumption is that
the party wall is divided longitudinally into two strips, one
belonging to each of the neighbouring owners, but where each
half is subject to a right (an easement) of support in favour of
the other. If one owner removes his building, he is obliged to
waterproof the exposed party wall. (See Chapter 14 for the
complicated procedures necessary when changes to party walls
are contemplated in London.) Extensions to existing buildings
can bear only on the half of the wall belonging to the owner of
the building being extended, unless the consent of the adjoin-
ing owner is obtained. Note also that a former party wall can
come under the exclusive ownership of one of the neighbours
consequent upon the relevant period of undisturbed adverse
possession, plus registration in the case of registered title.

3 Easements

3.01 Easements are rights that one owner of land may acquire
over the land of another. They should be distinguished from other
similar rights such as (i) profits, i.e. rights to take something from
another’s land, e.g. to cut grass or peat, or to shoot or fish; (ii)
natural rights, e.g. rights of support of land (but not of buildings,
which is a true easement); (iii) public rights, e.g. rights of way
over a highway or rights of common; (iv) restrictive covenants
(paragraph 4.01); and licences (paragraph 2.04).

3.02 The essentials of an easement are:

1 There must be a dominant and a servient tenement, where a
‘tenement’ is a plot of land held by a freeholder or leaseholder.
The dominant tenement is the land benefited by the easement,
the servient land is the land burdened. Note, therefore, it is
impossible for someone occupying land as only a mere licen-
see to be party to the creation of an easement. Consequently, a
developer seeking an easement over neighbouring land should
ensure that they are dealing with the freehold owner. If the occu-
pier is a tenant, any easement they grant is likely to last only for
so long as their own tenancy and is unlikely to be permanent.

2 The easement must ‘benefit’ the dominant tenement to which
it will become attached. So, although the two plots need not be
contiguous or adjacent, they must be sufficiently close for the
dominant tenement to be benefited by the easement. A land-
owner at one end of the village is unlikely to enjoy an ease-
ment of way over land at the other.

3 The two tenements must not be owned and occupied by the
same person. Hence, a tenant can have an easement over land
occupied by his landlord, because although both tenements are
owned by the same person, they are not also occupied by him.

4 The easement claimed must be ‘capable of forming the subject
matter of a grant’, i.e. of being created by deed. This means
that the right alleged to be an easement must be sufficiently
well defined, certain and limited in scope to qualify as an ease-
ment. So, although there are well-established categories of
easements — rights of way, rights to light, rights of support — the
list is not closed. New rights can become recognised as being
capable of being ‘granted’, hence of being easements. Modern
examples include the right to use a letterbox, the right to park
a car on adjoining land and cross it with shopping trolleys, the
right to locate a television aerial (and hence a satellite dish)
on a neighbour’s land, the right to display signs, the right to
moor boats and the right to use paths in a park for pleasure and
not simply for getting from one place to another. Against this,
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certain rights cannot exist as easements: e.g. a right to a view;
to privacy; to a general flow of air (as distinct to a flow through
an air duct); to have a property protected from the weather
and a general right to light (as opposed to as right through a
defined aperture).

3.03 It is often said that easements may be either positive or
negative, although there is no consequence in the distinction. A
positive easement is one which enables the dominant owner to
do some act upon the servient tenement, e.g. walk or drive along
a right of way. A negative easement allows the dominant owner
to prevent the servient owner from doing something on his land,
e.g. a right to light, which restricts the servient owner’s ability to
build. Some easements do not readily fall into either category, e.g.
a right of support for a building.

3.04 Easements may be acquired in a number of ways:

1 By express grant or reservation. A landowner may by deed (or
written contract if the easement is to be equitable) expressly
grant an easement over his land in favour of a neighbouring
landowner. Equally, if a landowner is selling off part of his land,
he may expressly grant an easement in the purchaser’s favour
(burdening the land he retains), or expressly reserve to himself
an easement (burdening the land sold), in the documents that
carry out the sale. Both express grant and reservation are com-
mon when a plot is divided into sub-plots and sold to differ-
ent purchasers, as with a green-field housing development. The
Land Registry is willing to offer advice to persons developing
large estates as to the most effective way of expressly creating
easements over the sub-plots as they are sold or leased.

2 By implied reservation. This occurs when the parties to a
transaction concerning land (e.g. a sale or lease) have not
expressly mentioned easements in the documents carrying out
the transaction. So, if a landowner sells off part of his land
and retains the rest, he may fail to reserve expressly any ease-
ments burdening the part sold (for the benefit of the part he
retains). However, in two situations, easements may be implied
in his favour — meaning that they will be treated as if they were
deliberately reserved for the benefit of the land retained. These
are easements of necessity and easements necessary to give
effect to the common intentions of the parties. An easement
of necessity in this context means an easement without which
the vendor’s retained land cannot be used at all. For example,
if he retains land to which there is no access, an easement of
necessity will be impliedly reserved over the land that he has
sold for the benefit of the land he retains. An easement in the
common intention of the parties means an easement which
both parties accepted should exist as being required to put
into effect a shared intention for the use of the land retained
at the time of sale. Such an implied reservation can be difficult
to prove, but a rare example is Peckham v Ellison (1999) con-
cerning access via a rear pathway.

3 By implied grant. In similar fashion to the above, if a purchaser
buys land from a seller (the seller again retaining certain land),
and no easements are expressly granted to the purchaser for the
benefit of the land sold, easements may be implied in favour of
the land sold, burdening the land retained. This can occur in
the following circumstances.

(a) Easements of necessity, which in this context mean ease-
ments without which the purchaser cannot enjoy the land at
all. An easement of necessity does not exist merely because
it would be useful or convenient. The parties should, ide-
ally, expressly create easements and implied easements
of necessity are not a safety net for a failure to specify
required easements.

(b) Easements necessary to give effect to the common inten-
tions of the parties: for example, where the shared inten-
tion of seller and purchaser is that a dwelling shall be built
on the land sold, but no easements permitting access by
construction traffic are expressly granted (Stafford v Lee).
Again, however, it is always better to consider what ease-
ments are required and to have them expressly created.

(c) Easements within the rule in Wheeldon v Burrows [1879] 12
ChD 31. This is best explained by an example. A landowner
owns two adjacent plots, X and Y. He does certain things on
plot Y for the benefit of X which would amount to an ease-
ment if X and Y were separately owned: e.g. he walks over
plot Y, to get to plot X. This is called a ‘quasi-easement’.
When he sells off plot X, retaining plot Y, the purchaser of
plot X will acquire an easement to do those acts over plot
Y (walk across it) which the common owner had hitherto
done, providing the quasi-easement was ‘continuous and
apparent’, i.e. discernible on a careful inspection of the
land; necessary for the reasonable enjoyment of plot X; and
had been and was at the time of the grant used by the gran-
tor for the benefit of plot X. Consequently, the seller finds
his retained land burdened by an easement for the benefit
of the land sold. Therefore, when selling land (but retaining
part), a person should ensure that this rule is excluded.

(d) Under the statutory ‘general words’ of section 62 of the
Law of Property Act 1925. By virtue of this statutory provi-
sion, there will pass on every conveyance of land (meaning
a transfer by deed or registered disposition only), unless a
contrary intention is shown, all ‘liberties, privileges, ease-
ments, rights and advantages whatsoever appertaining to or
reputed to appertain to the land’. The somewhat unexpected
and dramatic effect of this section is that it will convert
merely permissive uses (i.e. licences) into full easements if
a person sells land which, prior to the sale, was occupied by
a person to whom he (the seller) gave some personal right
over land he himself retained. Again, an example will make
matters clearer. So, X, a freeholder, permits Y, a tenant of
another part of X’s land, to drive over that part of X’s land
that X himself occupies. X then sells and conveys to Y (or
any other person) the land of which Y has hitherto been a
leaseholder. On conveyance, Y acquires a full easement to
drive over X’s land (International Tea Stores Co. v Hobbs
[1903] 2 Ch 165). Although section 62 has this effect only
if the subsequent sale is by deed (or registered disposition)
and, possibly, only if different people were occupying the
two plots of land involved (but see a contrary view in Platt v
Crouch, 2003), it is important to appreciate the unexpected
effect that the section may have. It is imperative, therefore,
for a seller of land to exclude the effect of section 62 LPA
1925 in any conveyance to which he is party — just in case.
The same is true of the rule in Wheeldon v Burrows, above.

4 By prescription. Long use by a claimant of a ‘right’ over the

defendant’s land (‘nee vi, nee clam, nec precario’ — without
force, secrecy, or permission) can give rise to an easement. An
easement by prescription can only be claimed by one freehold
owner against another and, with certain exceptions, ‘user’ must
be shown to have been continuous over the relevant period. The
rules concerning prescription are complicated (and unsatisfac-
tory), but essentially there are three methods of acquiring ease-
ments by prescription: (a) at common law; (b) under the doctrine
of ‘lost modern grant’; and (c) under the Prescription Act 1832.
(a) At common law an easement can be acquired by prescrip-
tion only if it can be proved to have been used from time
immemorial (which the law sets at 1189!). In fact, use
for 20 years before the claim is made would normally be
accepted. However, a claim can always be defeated by
showing that the alleged right could not have existed since
1189. For example, there can be no prescriptive right to
light under this head for a building that was constructed
‘only’ in 1585. Hence, ‘pure’ common law claims are rare.
(b) The doctrine of lost modern grant was invented because
of the ease with which it was possible to defeat a claim to
prescription at common law. Where the origin of an alleged
easement cannot otherwise be accounted for, then provided
that there has been upwards of 20 years’ use of the right,
the court will presume that the right was lawfully granted
and that the document making the grant has been lost. Of
course, this is a complete fiction, but the presumption can
be rebutted only by evidence that the existence of such a
grant was impossible. The evidence necessary to persuade



a court to infer a ‘lost” modern grant must be stronger than
that required to prove common law prescription and it can
be invoked only if common law prescription is for some
reason excluded.

The Prescription Act 1832 laid down time periods for pre-
scription in general and for rights of light in particular (the
latter are discussed in paragraph 3.08). The Act provides
that uninterrupted use for 20 years before some action by
the dominant owner for confirmation of an easement or by
the servient owner for a declaration that a right does not
exist, means that the claim cannot be defeated merely by
showing that the claimed easement cannot have existed
since 1189. The Act further provides that user without inter-
ruption for 40 years prior to a court action gives an absolute
and unchallengeable easement. In both cases, user must be
of right, i.e. nee vi, nee clam, nec precario. ‘Interruption’ is
important because if a person wishes to establish an ease-
ment by prescription, he must not acquiesce in the interrup-
tion of his right for one year by the owner of the property
over which he wishes to establish the easement. Any period
during which the owner of the land over which the ease-
ment is claimed could not give consent to establishing an
easement (e.g. because he was an infant or a lunatic) must
be added to the 20-year period. This is part of the fiction
that such rights are ‘granted’ by somebody, so cannot exist
if there was nobody to grant them!

(c

~

Extinguishment of easements

3.05 Apart from an express release by deed (i.e. deliberate agree-
ment between the owners of the dominant and servient land), the
most important method of extinguishing an easement is when
the dominant and servient tenements come into the same owner-
ship and possession. For example, acquisition and occupation
by an owner of his neighbour’s land, or consolidation of several
plots into a development block, will extinguish all easements
previously existing between them. Consequently, any subsequent
development of the land that involves re-splitting the land into
plots (either the same original plots or differently) may require
new easements to be created expressly: e.g. as to water pipes, data
cables, air ducts, rights of way and support etc.

Types of easement

3.06 As noted above, the ‘list’ of easements is not closed, and new
types of easement will be required as the uses of land change and
as construction methods develop. The following are examples of
common types of easement:

1 Rights of way. A right of way, whether acquired expressly,
impliedly, or by prescription, may be limited as to both fre-
quency and type of use, e.g. a right obtained for passage by
horse and cart in the nineteenth century will not extend to pas-
sage for many caravans if the dominant tenement has become
a caravan park. It is a matter of construction of the easement
(i.e. an interpretation of what it means) whether the easement
gives a right to pass on foot or with vehicles or whether it
includes the right to stop and park. A ‘general’ easement will
usually encompass these rights on the basis that the grantor of
the easement (he who first created it) cannot ‘derogate from
his grant’ by claiming at a later date that some lesser use was
intended. If some limitation to a general easement of way was
intended, it should have been made clear at the time the ease-
ment was created.

2 Rights of support. Although the natural right of support for
land by other land has been distinguished from an easement
(paragraph 3.01), it is possible for one building to acquire an
easement of support against another after a period of 20 years’
prescriptive use (i.e. in the absence of any express grant of
right). The only way of preventing this would be for the owner
of the alleged supporting building to seek a declaration during
the 20 years that the supported building has no right to support.
It should be noted that where two detached buildings adjoin
on separate plots, an easement cannot be acquired requiring
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a person who removes his abutting wall to weatherproof the

exposed flank wall of the remaining building (unless the wall

is a party wall: paragraph 2.05).

3 Rights of light.

(a) To a considerable extent, the law relating to rights of light
has been rendered of secondary importance by daylighting
regulations under planning legislation and related plan-
ning controls (Chapter 11), but a knowledge of the law of
easements is still required. There is no such thing as ease-
ment of light generally, but only in respect of some definite
opening, such as a window or skylight. The owner of the
dominant tenement has a right only to such amount of light
as is necessary for ‘ordinary purposes’. Many years’ enjoy-
ment of an exceptionally large amount of light does not
prevent an adjoining owner from building so as to reduce
light: for example, see Ambler v Gordon [1905] 1KB 417
where an architect claimed that he had already enjoyed and
needed more light for his studio than for ordinary office
purposes but the court dismissed the claim. The decision
about whether enough light is left for ordinary purposes
after building work depends on observation and light
measurement. The so-called ‘45° rule’ from the centre of
a window can do no more than help the judge make up
his mind, although a reduction of more than 50% of previ-
ous light suggests that too much light has been denied. It
should also be noted that if light could be obtained from
an existing but blocked skylight, then this must be counted
as an available alternative source in determining whether
there is enough light for ‘ordinary purposes’.

(b) Under the Prescription Act 1832, as amended by the Rights
of Light Act 1959, it is provided that an absolute right of
light can be obtained after 20 years’ uninterrupted use (the
1959 Act provided a temporary extension of the period to
27 years due to the then abundance of bomb-damaged sites
and the slow pace of redevelopment). The 1959 Act pro-
vides that a local land charge may be registered (see para-
graph 1.09), indicating the presence of a theoretical wall of
stated dimensions in such a position as would prevent an
adjoining owner from claiming a prescriptive right of light.
This useful provision avoids a landowner having to erect
screens and hoardings (subject to planning permission:
Chapter 11) to prevent a right of light being acquired over
his land! Instead, he can register a local land charge that
has the same effect as if the light had been blocked by a
wall or screen, so preventing the neighbour’s 20-year use.

4 Restrictive covenants

4.01 A restrictive covenant is a binding obligation that restricts an
owner of servient land (burdened land) in his use and enjoyment of
that land. The covenant must be made for the benefit of dominant
land (benefited land) belonging to the covenantee, being the person
who may enforce the covenant. Typical examples are covenants
not to build above a given height or in a given place or a certain
number of buildings, or covenants restricting the use of the land
to given purposes: e.g. no trade or business permitted. Although
to some extent superseded by planning controls, restrictive cov-
enants still have a valuable role to play, particularly in preserving
the character of housing estates and other homogenous develop-
ments. In particular, it is important to appreciate that the granting
of planning permission does not remove any restrictive covenants.
So, permission to build is meaningless if a neighbour has a cov-
enant against building which he refuses to release. The essentials
of a restrictive covenant are:

1 that it is in substance negative: a covenant that requires a land-
owner to spend money is not negative (e.g. a covenant to fence
or repair is not negative);

2 that it is made between the covenantor (the person making the
promise, whose land is burdened) and the covenantee (the per-
son who can enforce the promise) for the benefit of the cov-
enantee’s land,
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3 that the original parties intended the burden of the covenant to
run with the covenantor’s land so as to bind not only the cov-
enantor but also his successors in title (e.g. purchasers from
the original covenantor). Consequently, all subsequent owners
of the burdened land can be prevented from carrying out the
prohibited use.

4.02 A restrictive covenant is an equitable interest in land and
therefore requires registration to be effective against all sub-
sequent owners (unless the covenant is contained in a lease, for
which different rules apply). If the land is unregistered, the cov-
enant must be registered as a land charge. However, if — as is more
likely — the burdened land is registered, a restrictive covenant
must itself be registered by entering a Notice (usually an Agreed
Notice) against the servient land on its Register of Title. These
matters will usually be dealt with by the solicitor or property pro-
fessional at the time the covenant was first created. If a restrictive
covenant complies with the requirements listed in paragraph 4.01
and is properly protected by registration, it will bind the covenan-
tor’s successors in title. The rules on the passing of the benefit of
restrictive covenants are complex and need not be considered here,
save to say that it is very likely that a successor in ownership to
the land benefited will be able to enforce the covenant against the
person now owning the land burdened. In other words, restrictive
covenants affect both burdened and benefited land long after
they were first created. There is in consequence a procedure for
their removal (see paragraph 4.04 below). The usual remedy for
infringement of a restrictive covenant is an injunction to restrain
further breaches, but the court may give damages either in addi-
tion to or in lieu of an injunction. A client who has the benefit of a
restrictive covenant (i.e. the right to enforce it) must be aware that
they might not, ultimately, be able to prevent the prohibited con-
duct if the court thinks that they can be adequately compensated
in damages instead. Offers by the owner of the burdened land to
‘buy out’ the covenant are usually more generous that the court’s
award of damages.

4.03 Architects should request that their clients obtain confirma-
tion that there are no restrictive covenants applying to a site that
could affect the proposed design and use of a building or indeed
whether a building can be constructed at all. An architect must
proceed with caution as, for example, a simple covenant ‘not to
carry on any trade or business’ on the land may effectively destroy
a development, whether or not planning permission is required or
has been given. Although the point has never been tested in court,
an architect who continued to act for a client in designing a build-
ing that was known by both of them to contravene a restrictive
covenant could be liable jointly with his client for the tort of con-
spiracy, i.e. of agreeing to do an unlawful act.

Discharge of restrictive covenants

4.04 Many restrictive covenants imposed in former years are no
longer of real benefit to the owners of adjoining lands and may
indeed be anti-social or in conflict with reasonable redevelopment
proposals. Consequently, power is given to the Lands Tribunal
by section 84 of the Law of Property Act 1925, as amended by
section 28 of the Law of Property Act 1969, for the discharge
or modification of any covenant if the Tribunal is satisfied that,
among other things, changes in the neighbourhood make the cov-
enant obsolete or that the restriction does not now secure practical
advantages of substantial value to the person entitled to its ben-
efit or is contrary to public policy (which may include planning
policy). Compensation may be awarded to the person entitled to
enforce the covenant if it is discharged or modified. However, it
is not enough to secure the discharge or modification of a cov-
enant that development would add amenity to the land or to the
neighbourhood. Some reason why the private law rights of others
should be overridden must be found and this may become more
difficult to establish as human rights legislation (protecting private
property) takes full effect.

5 Landlord and tenant

Landlord and tenant covenants

5.01 The vast majority of leases with which architects are con-
cerned on behalf of their clients, particularly of trade and business
premises, are the subject of formal agreements defining precisely
the respective rights and obligations of the parties. Whether the
architect’s client is a tenant who wishes to rebuild, alter, or repair
premises, or a landlord who requires evidence to recover damages
from a tenant who has failed to observe a promise (covenant) for
repair, regard must be had first to the express terms of the lease
and the client’s solicitor should be asked to advise on the mean-
ing and extent of the terms. The following general remarks, except
where otherwise stated, introduce the law only in so far as the
lease itself does not make any express provision.

The doctrine of waste and repairing obligations

5.02 ‘Waste’ consists of an act or omission that causes or is likely
to cause a lasting alteration to the nature of the land or premises.
A tenant of land for more than one year is, apart from statute and any
terms of the lease, liable for ‘voluntary waste’ (any positive act such
as pulling down or altering the premises) and ‘permissive waste’
(any omission, such as allowing the premises to fall into disrepair).
In practice, however, the great majority of leases will contain clear
repairing covenants going beyond these obligations. Normally, the
landlord is responsible for external repairs and the tenant for inter-
nal repairs, although this may be different in very long leases. In
any event, in respect of a lease of a dwelling house or flat for less
than 7 years (excluding some leases granted to local authorities and
other public sector bodies), the landlord is obliged to keep the exte-
rior and general structure in repair and to keep in repair and work-
ing order all installations relating to heating and amenities: Housing
Act 1985, section 11. Finally, there is a third type of waste: ‘amel-
iorating waste’, being some change that improves the value of the
landlord’s interest (his ‘reversion’). The courts are very unlikely to
restrain acts of ameliorating waste by the tenant precisely because
they add value to the landlord’s interest.

Fixtures

5.03 Prima facie, anything that is attached to the land becomes
part of the land and therefore the property of the landowner. If,
therefore, a tenant attaches something to land, it will presump-
tively become the property of the landlord. However, two questions
arise. First, is the addition to the land in truth a ‘fixture’ in the
sense that it has become part of the land or does it remain a
‘chattel’ — the personal property of the tenant? Second, even if it
is a fixture, is it of a kind that for special reasons a tenant may
remove at the end of the lease?

1 Fixture or chattel? In deciding whether something attached to
the land is a fixture or a chattel, two matters are considered:

(a) How is the thing attached to the land? If it is attached so
that it can be removed readily without damaging the fab-
ric of the land or the buildings on it, it may be regarded as
a chattel and therefore as the property of the tenant. This
is the ‘degree of annexation’ test. For example, something
resting on the land by its own weight is likely to be a chat-
tel: a usual garden ornament and even a temporary housing
structure (e.g. a Portakabin) may fall into this category.

(b) Why is the thing attached? This is the ‘purpose of annexa-
tion’ test and can override the ‘degree’ test. If the thing is
attached to the land simply because it cannot otherwise be
used or enjoyed as a chattel (e.g. a dentist’s chair bolted
to the floor or a tapestry fixed to a wall), then it remains
a chattel. Conversely, if the thing is attached in order to
improve the land permanently, then it is a fixture. So, a gar-
den ornament forming part of an integrated garden design
may well be a fixture as an object intended to form part of
the land and which increases its value.



2 Tenants fixtures. Even if the thing is a fixture, a tenant who
has attached it may be able to remove it at the end of his lease
under special rules. In the case of non-agricultural leases, the
tenant may remove trade, domestic and ornamental fixtures
before the expiry of the tenancy. He must make good any dam-
age to the premises occasioned by the removal of the fixtures.
If the lease is of agricultural land, the tenant can remove all
fixtures that he has attached within 2 months of the lease expir-
ing. The landlord has the option to purchase them if he wishes.

Alterations and improvements

5.04 In the absence of any term in the lease regulating the matter,
the tenant should obtain the landlord’s consent to do any altera-
tions. This is because any alteration to the premises will constitute
waste (voluntary or ameliorating) and are likely to be a breach
of the terms of the lease. It is common for a lease to contain an
express condition that no alterations shall be made without the
landlord’s consent, although in most cases such consent may not be
unreasonably withheld where the alteration constitutes an improve-
ment: Landlord and Tenant Act 1927, section 19. Whether a pro-
posed alteration is ‘an improvement’ is a question of fact to be
considered from the tenant’s point of view. It should be noted that
it is the tenant’s responsibility to prove that the landlord’s consent
is being unreasonably withheld, that the landlord may object on
aesthetic, artistic, and even sentimental grounds, and that although
the above Act forbids the taking of any payment as a condition of
giving consent, the landlord may reasonably require the tenant to
pay the landlord’s legal and other expenses (including architect’s
and surveyor’s fees) plus a reasonable amount for any diminution
in the value not only of the leased premises but also of any adjoin-
ing premises of the landlord.

Repairing covenants generally

5.05 Architects are frequently asked to prepare a ‘schedule of
dilapidations’ at the start, during, or at the end of a lease. This will
be used as a basis of assessing the extent of the repairing obliga-
tions of the parties under the lease. The importance of initial
schedules is that in the absence of any covenant to do works as a
condition of the grant of the lease, any repairing covenant must be
interpreted with reference to the original condition of the premises.
Thus, the original condition as detailed in the schedule is crucial.
The extent of repairing obligations turns on the words used in the
lease. For example, often the tenant’s obligation is to ‘repair, keep
in repair and deliver the premises in repair at the end of the term’
which encompasses an on-going obligation throughout the lease
and an obligation to leave the premises in much the same condition
as they were found. The actual meaning of ‘repair’ — or rather, what
is a “disrepair’ so as to trigger the repairing obligation — can vary
according to the circumstances of each case, including the length
of the lease, purpose of the lease and location of the property. So,
‘repair’ may include the replacement or renewal of parts of a build-
ing but not renewal of the whole or substantially the whole of the
premises. A common repairing obligation placed on tenants and
found in leases of houses or flats is to ‘keep and deliver up premises
in good and tenantable repair’ and (in the absence of a countervail-
ing obligation of the landlord, such as in premises of low rent) the
covenant can include an obligation to put the premises into repair
(even if they were in disrepair by the omissions of another) as well
as to keep them in repair. The quality of such repair must be such
‘as having regard to the age, character and locality of the premises
would make it reasonably fit for occupation by another reasonably
minded tenant of the same class’ (Proudfoot v Hart [1890] 25 QBD
42 at 55).

Exception to tenant’s repairing obligations

5.06 The tenant is usually not liable for any damage that can
be said to be a result of ‘fair wear and tear’ but it is the tenant’s
responsibility to prove that a bad state of repair is covered by the
exception. In general terms, the phrase means that the tenant is

Surveys of property to be purchased 39

not responsible for damage resulting from exposure to the natu-
ral elements or reasonable use of the property. However, although
not liable for direct damage due to fair wear and tear (e.g. a slate
blown off a roof), the tenant could be liable for any consequential
damage that then occurs (e.g. water damage to the interior). It is
often the case, therefore, that tenants will carry out minor repairs
for which they are not technically liable in order to prevent wider
disrepair for which they would be liable.

Dilapidations

5.07 If asked to prepare a schedule of dilapidations, an architect
should first find out from his client’s solicitor the terms of the lease
so that he is clear which portions of the building come within the
repairing covenant. These are the only portions he need examine.
As some tenant’s fixtures are removable by the tenant, only dilapi-
dations to landlord’s fixtures need usually be catalogued. (Note,
however, because of the difficulties of assessing ownership of fix-
tures, it is often wise to examine dilapidations on anything that is
at all doubtful.) Estimates of the cost of making good dilapidations
are often required. Unless an architect has much experience of
this kind of work, it is advisable to involve a quantity surveyor or
similar professional. When landlord and tenant cannot agree about
the extent of the damage or the extent of responsibility for making
them good, their dispute may have to be resolved in the courts or
by arbitration. In such cases, the schedule of dilapidations becomes
evidence, and it is therefore important that it is very clearly writ-
ten. Where the parties agree to appoint an architect or surveyor
to prepare a schedule of dilapidations, then, by analogy with the
cases on valuations, if no reasons for the conclusions in the sched-
ule are given and it was made honestly and in good faith, it cannot
be set aside by the courts, even though it turns out to be mistaken:
Campbell v Edwards [1976] 1 WLR 403. If reasons are given for
the conclusions in the schedule and they are fundamentally errone-
ous, it may be set aside: Burgess v Purchase & Sons (Farms) Ltd
[1983] Ch 216. When making an inspection for a schedule the pos-
sibility that matters might come to court should be borne in mind.

Consents

5.08 It must be emphasised that what has been stated is always
subject to the express wording of the lease and also to the many
statutory provisions for the protection of tenants of certain types
of premises, particularly houses. Architects should remember that
a client’s tenancy may come at the end of a long line of under-
leases, and the consent of superior landlords may be required for
any work that the client has requested. The client’s solicitor should
be consulted to determine the existence of any superior landlords.

Enforcement of repairing covenants

5.09 Under the Leasehold Property (Repairs) Act 1938, as
extended by the Landlord and Tenant Act 1954, a landlord can-
not forfeit the lease (i.e. force its early termination) or even begin
an action for damages in respect of a tenant’s failure to observe
a repairing covenant unless he has first served on the tenant a
notice under section 146 of the Law of Property Act 1925 clearly
specifying the alleged breach of covenant. If the tenant serves a
counter-notice within 28 days, the landlord cannot take any action
without the consent of the court. Architects are frequently asked
to produce a schedule of defects and dilapidations to accompany a
section 146 notice (see also paragraph 5.06).

6 Surveys of property to be purchased

6.01 Architects are often asked to inspect property for clients who
intend to purchase it or take a lease. A physical inspection of the
property is required, bearing in mind the proposed use and taking
into account all defects and dilapidations. Useful guides to techni-
cal points to be noted in such a survey are given in Architectural
Practice and Procedure and in Guide to Domestic Building Surveys.
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6.02 It is important to note that if defects are not observed and
noted, the architect may be held to be negligent. For example,
where a surveyor failed to report that the timbers of a house were
badly affected by death-watch beetle and worm, he was held liable
in negligence to the purchaser of that property (Phillips v Ward
[1956] 1 WLR 471). The measure of damages in such a case is
the difference between the market value of the property with the
defect and the purchase price paid by the client. It is not the differ-
ence between the market value with the defect and the value of the
property as it would have been if it had been as described (Perry v
Sidney Phillips & Son [1982] 1 WLR 1297).

Hidden defects

6.03 It is often wise, particularly when investigating old property,
to open up and inspect hidden portions of the building. If this is
not done, the limitations of the investigation should be clearly
pointed out to the client, and he should be asked to take a deci-
sion as to whether the expense of opening up is worthwhile. He
must, of course, be informed of the probability or otherwise of, for
example, rot or beetle infestation. If rot or similar is discovered and
it was not mentioned in the survey and the architect did not recom-
mend opening up to check, he is almost certainly negligent.

7 Mortgages

7.01 1t is not proposed to discuss this subject in detail, but archi-
tects should remember that alteration to premises will alter the
value of the mortgagee’s (i.e. the lender’s) security. For this rea-
son, most mortgages contain covenants requiring the borrower to
obtain the mortgagee’s consent to any proposed works. As with
leases, there may be several lenders who have advanced different
amounts at different times and these will rank in order of their pri-
ority. The architect should ask the client whether the property is
mortgaged and request him to obtain any necessary consents.

8 Business tenancies — architects’ offices

8.01 This review of business tenancies can be in outline only,
and it is written from the point of view of architects as tenants of
office premises. Three preliminary matters of importance should
be noted:

1 An architect should be careful if a lease includes an absolute
right for the landlord to forfeit the lease (i.e. terminate it early)
in the event of bankruptcy. It is difficult — if not impossible — to
raise finance from institutional lenders on the security of such
a lease because the value of the architect’s interest in the land
is precarious.

2 Care should be taken to check the wording of covenants concern-
ing assignment (transfer of the lease to another) or sub-letting
(creation of a sub-lease, with the architect becoming landlord of
the occupier). The immediate lease offered to the architect and
any superior lease (as where the architect’s landlord is a tenant
of the freeholder) should be inspected. Particularly, the architect
should examine the circumstances in which the landlord can
give or refuse his consent to assignment or underletting.

3 For leases granted on or after 1 January 1996, the Landlord
and Tenant (Covenants) Act 1995 has introduced a new statu-
tory code for the enforcement of leasehold covenants. This has
a number of consequences and the architect should discuss this
fully with his solicitor. In particular, the architect should note
that if he takes an assignment of a lease from an existing ten-
ant, he is likely to be taking on all the obligations of the orig-
inal tenant. Secondly, if the architect assigns the lease, he is
likely to be required to guarantee performance of the leasehold
covenants by the person to whom he assigns. Thirdly, there are
some circumstances where a landlord can make the giving of
his consent to assignment dependent on the fulfilment of strin-
gent conditions, even if these are not reasonable. For leases
granted before 1 January 1996, different rules apply and enqui-
ires should again be made of the solicitor handling the matter.

Protection of business tenants

8.02 Part II of the Landlord and Tenant Act 1954 (as amended
by Part I of the Law of Property Act 1969 and the Regulatory
Reform (Business Tenancies) (England and Wales) Order 2003),
provides a substantial measure of protection to occupiers of busi-
ness premises by providing in effect that the tenant may continue
in occupancy indefinitely, unless the landlord satisfies the court
that a new tenancy ought not to be granted for certain defined stat-
utory reasons (paragraph 8.03). Note, however, that by following
the correct procedure, the parties to an intended business lease can
opt out of the protection provided by the Act before commence-
ment of the tenancy. In that case, the lease is governed by ordinary
principles and terminates after the original period has expired.

If the parties have not agreed to opt out of the Act, the ten-
ant may apply for renewal of the lease by serving a notice on the
landlord, which the landlord can oppose (after serving a counter-
notice) by proving one of the recognised grounds. Similarly, a
landlord may seek to terminate the tenancy at the end of the origi-
nal lease (or thereafter) and prevent renewal by serving notice on
the tenant (not more than 12 months or less than 6 months before
the intended termination date), but the court may grant renewal
unless one of the specified grounds are established without the
tenant having to serve a notice requesting this. The court will set-
tle the terms of any renewed tenancy.

8.03 There are a number of reasons that might prevent the grant
of'a new tenancy to the tenant; i.e. different circumstances that the
landlord can rely on to recover the premises at the end of the origi-
nal lease. The first three, if proved, conclusively prevent the tenant
gaining a new tenancy, the latter four giving the court a discretion
to deny a tenancy.

1 If, on termination of the existing tenancy, the landlord intends
to demolish or reconstruct the premises and could not reason-
ably do so without possession of the whole, a new tenancy
will be denied and the tenant must quit. Since the 1969 Act,
this does not prevent a new tenancy of the whole or part of the
premises if the landlord will be able to do the work without
seriously ‘interfering’ with the tenant’s business.

2 If the landlord proves that he intends to occupy the premises
for his own business or as a residence a new tenancy will be
denied. Since 1969 the landlord may successfully resist a new
tenancy if he intends the premises to be occupied by a com-
pany in which he has a controlling interest.

3 If the landlord proves the premises are part of a larger holding
for which he could obtain a substantially larger rent than for
the individual parts, a new tenancy of the part will be denied.

4 If the tenant fails to keep the premises in repair, the court may
deny a new tenancy.

5 If there are persistent delays in paying rent, the court may deny
a new tenancy.

6 If there are breaches of covenant, the court may deny a new
tenancy.

7 If the landlord is willing to provide suitable alternative accom-
modation on reasonable terms, the court may deny a new
tenancy.

It should be noted, however, that their area of the law is likely to
be reformed in the near future and so it will be necessary for the
architect — as with all tenants of business premises — to such spe-
cialist advice.

Compensation

8.04 If the court cannot grant a new tenancy for any of the first
three reasons above, the tenant will be entitled to compensation
calculated under a formula set by the legislation.

New tenancy

8.05 If the landlord is unable to rely successfully on any of the
above grounds, a new tenancy of the business premises can be
granted. The court will fix the terms of the tenancy, including the



rent and length, provided this does not exceed 15 years. The 15
year term can accommodate rent reviews at the current standard
pattern of 3 or 5 years.

9 Estoppel

9.01 It will not usually be the case that the architect will have
many dealings with his client’s neighbours. Such matters will usu-
ally be dealt with by the client or his solicitor and this is by far the
best option. However, circumstances may arise where the architect
enters discussions about rights or interests affecting either his cli-
ent’s or the neighbour’s land: e.g. discussions about the route of a
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new access way, the extent of overhanging eaves, drainage chan-
nels, etc. In such cases, the architect must take care not to make
representations concerning his client’s land that could later be
held to be binding on his client: e.g. as to the route of the access.
Although it is difficult to prove an ‘estoppel’ — i.e. that the archi-
tect has represented something about his client’s land that the cli-
ent is later held to — the architect should always make it clear that
any agreement or offer with a neighbouring landowner is subject
to written confirmation and should not be relied on by the neigh-
bour until such confirmation is given. This is very important as
the courts will enforce an estoppel against a person making such
a representation and this can have serious consequences for the
viability of the development.
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Introduction to Scots law

CATHERINE DEVANEY

1 Scots law: a distinct legal system

1.01 Although the modern Scottish Parliament was not estab-
lished until 1999, Scotland has always had a separate legal system
independent of English law. Scots law was expressly preserved
by the Treaty and Acts of Union in 1707, which gave rise to the
United Kingdom. While it has not been immune to the influence
of English law, which is part of the Common Law tradition, it has
tended to have more in common with the legal traditions of conti-
nental Europe, known as the Civilian tradition.

1.02 Peculiar though it may seem to maintain separate systems
of law within the relatively small geographical area of mainland
Britain, the differences north and south of the border should not
be underestimated. In some respects the differences of approach
are fundamental; concepts that are second nature to a lawyer in
Aberdeen can seem very alien to his contemporary in Birmingham
(and vice versa). It is not simply the case that Scotland has its
own set of procedural rules and a different court structure (which
is discussed below). It has different roots and this means that the
substance of the law is often different.

1.03 The differences are more apparent in some areas of law than
others; in fields that are heavily statute based, such as intellectual
property, there is often little practical difference. Often the ultimate
answers to legal questions and the outcome of disputes will be simi-
lar, although the legal landscape might vary along the way. It would
be both untenable and undesirable to have different legal systems
within the United Kingdom that could produce widely differing
practical results (although that is not to say it has never happened!).

2 Historical context

2.01 In mediaeval Scotland the religious courts, known as the
canon courts, were influential. It is through the influence of canon
law that Roman law came to be increasingly applied by the secu-
lar courts in the fourteenth century. Although it might seem odd to
have turned to a legal system that was applied in the first six cen-
turies AD, its comprehensive and analytical approach proved itself
to have considerable utility and modern relevance. Many Scots
lawyers also attended university on the continent and were there
exposed to the influence of Civil Law.

2.02 While it might be said that in England the Common Law
developed on a case-by-case basis, in Scotland there was a ten-
dency to regard the law as a comprehensive and logical system.
This is apparent in many works from the seventeenth and eight-
eenth centuries, whose authors are known as the Institutional
Writers and which still have an authoritative status in Scots courts

and are not infrequently cited to this day. The Institutional Writers
(such as Craig, Stair, Mackenzie, Forbes, Erskine and Bankton)
found a language and a structure within the Roman law that they
used and adapted.

2.03 Following the Act of Union in 1707 the UK Parliament
passed legislation applicable to Scotland. Often, Scottish legisla-
tion was no more than an adapted version of the English model.
Wide-ranging legislative reform specific to Scotland often had
to compete for parliamentary time. Another effect of union was
that a right of appeal developed to the Judicial Committee of the
House of Lords, which often failed to recognise the differences
that existed between the legal systems and tended historically to
apply English law. Increasingly, English cases came to be cited in
the Scottish courts and, although they were never binding, they
were (and are) considered persuasive.

2.04 Over the centuries, Scotland has been influenced by both the
Common Law and the Civil Law and it is because of this that it is
known as a ‘mixed legal system’, like South Africa, Louisiana and
Sri Lanka in that regard.

3 Modern context: devolution

3.01 Following devolution, the Scottish Parliament was officially
opened on 1 July 1999 in Edinburgh. In terms of the Scotland Act
1998, the Scottish Parliament has the power to legislate on all mat-
ters except those specifically reserved to Westminster. This is not
to say that Scots law is the same as English law where reserved
matters are concerned; only that the power to legislate resides with
the UK Parliament.

3.02 General reserved matters include the constitution, foreign
affairs and defence. Specific reserved matters are more wide rang-
ing. It is worth noting that these include a number of commercial
matters, including business associations, employment law, insol-
vency and intellectual property. Regulation of the profession of
architect is also a reserved matter.

3.03 Since 1999 a vast amount of new legislation has been passed
and the opportunity has been taken to implement fundamental
reform in certain areas, for example as regards the system of land
tenure and the bankruptcy regime. There is now a greater degree
of flexibility and parliamentary time within which to design
Scottish solutions that are sensitive to and fit in with the broader
scheme of Scots law.

3.04 The Scottish Parliament comprises 129 members (MSPs). A
Government is formed which is known as the Scottish Executive.

43



44 Introduction to Scots law

This comprises MSPs in the capacity of Ministers and the offices
of Lord Advocate and Solicitor General, led by the First Minister.
Together they are known as the Scottish Ministers. Since May
2007, the Executive (now rebranded the Scottish Government) has
been formed by the Scottish National Party.

3.05 Devolution has not altered the level of representation that
Scotland has within the UK Parliament. MSPs and MPs now co-
exist. This means that Scottish MPs still have an influence over
legislation on purely English issues, while English MPs have no
corresponding influence over Scottish devolved matters. This
remains a vexed political issue and it remains to be seen whether
devolution in Scotland will inevitably lead to complete independ-
ence or whether it will be matched by a system of regional devo-
lution in England. Following the electoral victory of the Scottish
National Party, it now seems inevitable that a referendum will be
held on the question of Scotland’s future within the union.

4 Scotland and European law

4.01 In 1973 Britain became a member of the European Eco-
nomic Community. As a consequence, certain forms of European
law became directly applicable in Scotland. Parts of the various
European treaties, along with a type of legislation known as regu-
lations, create legal rights and obligations that are directly enforce-
able in Scottish courts. European directives do not have the same
effect and require implementation in the form of domestic legis-
lation. Legislation must be interpreted in a way that is compat-
ible with Community law and the courts cannot give effect to any
provision that is contrary to it. The Scotland Act 1998 specifically
provides that it is not competent for the Scottish Parliament to leg-
islate in any way that is incompatible with Community law.

4.02 The European Court of Justice (the ECJ) in Luxembourg has
the ultimate say in questions of interpretation of community law.
It does not have a truly appellate function; rather, the domestic
courts (at any level) can refer a question of interpretation to it. The
Scottish courts are also bound to give effect to relevant decisions
of the ECJ, which comprises judges from each member state. As
a result, Scots law is once more exposed to the legal influences of
continental Europe, which will no doubt bring further change and
perhap, an opportunity for a renaissance of Scotland’s Civilian
legal traditions. There was, for a time, discussion of a move
towards a new European legal system along the lines of a com-
prehensive European Civil Code, although there seems to be little
current appetite for such a move.

5 Scotland and human rights

5.01 One very important aspect of modern Scots law is human
rights. The European Charter of Rights and Fundamental
Freedoms was incorporated into domestic law by the Scotland
Act 1998. The Scottish Ministers and, through the Lord Advocate,
the prosecuting authorities cannot act in a way that is contrary to
the rights set out in the Charter. This has resulted in a very large
number of challenges being brought before the courts, particularly
in the fields of immigration and criminal law. It has also had a
wide-ranging impact on various aspects of private law. This is a
rapidly expanding area of law which has radically altered the legal
landscape in the last decade.

6 Categorisation of Scots law

6.01 Perhaps the principal division in the legal system is between
public law and private law. Public law concerns the relationships
between individuals and the state; it includes criminal law, immi-
gration and all aspects of judicial review and administrative law.
As well as the more traditional crimes, criminal law also com-
prises many statutory offences in the field of health and safety.

6.02 Private law concerns the relationships between individuals
and other legal persons such as companies and partnerships. It
is often referred to, by lawyers and layman alike, as ‘civil law’.
Private law, or civil law, has traditionally been subject to the three-
fold classification of ‘persons’, ‘things’ and ‘actions’, following
the taxonomy of Roman law. Specific branches of private law
include contract; unjustified enrichment; delict; property; trusts;
intellectual property; the law of agency and partnership; family
law; company law; and bankruptcy/insolvency.

6.03 There is no distinction in Scots law between Law and
Equity. General equitable concepts are recognised as part of the
general law.

7 Sources of Scots law

Legislation

7.01 The primary source is legislation. Legislation is created by
either the Scottish Parliament or the UK Parliament. Primary leg-
islation takes the form of statutes; secondary legislation takes the
form of statutory instruments and by-laws, issued by Ministers
or local authorities pursuant to delegated authority. Legislation
passed by the UK Parliament may apply in whole, in part or not
at all to Scotland. If it applies solely to Scotland, or if it has been
passed by the Scottish Parliament since 1999, this is denoted in
the title, e.g. the Requirements of Writing (Scotland) Act 1995
and the Freedom of Information (Scotland) Act 2002. For statutes
that are not wholly applicable, the scope can be found in the sec-
tion of the statute called ‘extent’. As discussed above, European
Regulations have the same status as legislation. Copies of legisla-
tion can be ordered or downloaded from the website of the Office
of Public Sector Information (www.opsi.gov.uk).

Case law

7.02 The decisions of certain courts are binding on other courts.
This means that much of the law is effectively ‘judge-made law’.
To understand what the law is on a particular point it may be nec-
essary to analyse previous decisions on the same point and extract
from them the legal principle. English judgments are not binding
in Scotland, with the exception of decisions of the House of Lords
in Scottish appeals, although they have varying degrees of persua-
siveness depending on how the judgment ranks within the English
court system. As noted above, decisions of the ECJ are binding on
Scottish courts at all levels. Decisions of the European Court of
Human Rights in Strasbourg must be taken into account so far as
relevant. Scottish decisions are reported in an official series called
the Session Cases and also in Scots Law Times and various other
legal reports. Unreported decisions since 1998 can be accessed
through a database on the website of the Scottish Courts Service
(www.scotcourts.gov.uk).

Authoritative writings

7.03 The works of the Institutional Writers (paragraph 2.02) are still
binding in the courts today. Despite their vintage, it is not uncom-
mon, when a question of legal novelty arises today, to find Stair or
Erskine cited in court as the basis for a ‘new’ legal argument.

7.04 Roman law also exists as a persuasive source, even today;
there are numerous instances where it has been cited in the last
decade and it remains a resource for the more imaginative (or per-
haps desperate!) lawyer searching for a basis for his argument.

8 The court structure

Criminal courts

8.01 The structure of the criminal court system is set out below.
In criminal matters in Scotland the wrongdoer is known as the
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‘accused’. The prosecuting authority is the Crown Office and
Procurator Fiscal Service. All prosecutions are brought in the
name of the Lord Advocate.

District Court

8.02 In very minor cases, criminal proceedings are brought in
the district court before a lay magistrate: a Justice of the Peace.
Every local authority previously had one or more district courts.
These are in the process of a phased reorganisation and are being
replaced by Justice of the Peace courts.

Sheriff Courts: criminal

8.03 Scotland is divided into six sheriffdoms (e.g. the Sheriffdom
of Glasgow and Strathkelvin), each of which has a number of
individual sheriff courts hearing both criminal and civil business.
Criminal cases may be brought in the sheriff court in all matters
with the exception of murder, rape and treason, although more
serious assaults, culpable homicide and serious sexual assaults do
not tend to be tried in the sheriff courts. Depending on the seri-
ousness of the charges a trial may take place either before a single
sheriff or before a sheriff sitting with a jury composed of 15 mem-
bers of the public.

High Court of Justiciary

8.04 The most serious crimes are tried in the High Court of
Justiciary. It has jurisdiction over crimes committed throughout the
whole of Scotland. It sits permanently in Edinburgh, Glasgow and
Aberdeen. It also sits on a temporary basis in other larger towns
and cities. The High Court is presided over by Scotland’s most
senior judges: the Lord Justice-General and the Lord Justice-Clerk

(currently Lords Hamilton and Gill). Trials are conducted before a
single judge sitting with a jury of 15.

Court of Criminal Appeal

8.05 When the High Court of Justiciary sits as an appeal court
it is known as the Court of Criminal Appeal. Appeals are gener-
ally heard by a bench of three judges, although a larger bench (of
five, seven or even nine) may be convened if an earlier judgment
is to be departed from. There is no appeal to the House of Lords in
criminal cases. However, if a question of human rights has arisen
there can, in certain circumstances, be an appeal to the Judicial
Committee of the Privy Council.

Civil courts

8.06 The structure of the civil court system is set out below. In
Scotland, legal proceedings are referred to as ‘actions’ and the
respective parties are known as the ‘pursuer’ and ‘defender’. As
a generality, actions are initiated by a document called an initial
writ, or a summons, which is served upon the defender. Defenders
are then obliged to lodge written defences if they wish to defend
the action. The system dictates that parties’ respective cases ought
to be finalised in written form before any evidential hearing takes
place in court; the scope of the written case then defines the param-
eters of the evidence that may ultimately be led. This is designed
to ensure that parties have ‘fair notice’ of the case against them
and that they cannot be ambushed. Once the cases are set down
in writing, parties may wish to debate legal issues before a judge.
However, if the legal issues are straightforward or if they cannot
be resolved without leading evidence, a trial of the facts will be
required. In civil cases this is called a ‘proof’, and it takes place
before a single sheriff or judge. It is inevitable that as parties go
through the process of refining their cases in writing, many actions
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settle without ever getting close to a court; others might settle at
the very door of the court itself, on the morning of a proof.

Sheriff Courts: civil

8.07 The scope of actions that may be raised in the Sheriff Court
is relatively wide ranging and, in particular, there is no financial
limit on the value of claims that may be raised there. The only
restriction is that claims worth less than £5,000 can be raised
only in the sheriff court. There are rules which set out the circum-
stances in which a particular sheriffdom will have jurisdiction.
Sheriffs are not bound by the decisions of other sheriffs. Appeals
from the decision of a sheriff lie either to the sheriff principal (sit-
ting as a single judge with an appellate function) or to the Inner
House of the Court of Session (see paragraph 8.11).

Court of Session

8.08 The Court of Session is the supreme civil court in Scotland.
It is permanently based in Edinburgh, in Parliament Square.
It comprises around 30 judges at any one time, known as Lords
Ordinary (the same judges that comprise the High Court of
Justiciary), and is presided over by the Lord President and the
Lord Justice-Clerk.

8.09 The Court of Session is divided into the Outer House, for
first instance business, and the Inner House, where it hears appeals.
In the Outer House, preliminary business, debates and proofs are
usually heard by a single judge. Occasionally, jury trials can hap-
pen in civil cases, where a single judge will sit with a jury of 12
(unlike the criminal juries of 15) to determine disputed issues of
fact. While civil jury trials have regained some popularity in recent
years, they are still relatively rare; they occur largely in straightfor-
ward personal injury cases where the legal issues are not complex
and the main question for the jury is the level of damages to award.

8.10 Much could be said about legal procedure generally, but
for present purposes it is worthwhile noting that separate proce-
dures exist for commercial actions and personal injuries actions
respectively. Designated commercial judges now exist in the Outer
House and their aims are to achieve speedy resolution of issues in
a commercially responsive way, avoiding protracted litigation. The
whole ethos of the commercial court is quite different from ordi-
nary actions: the most striking visible sign of this is that advocates
do not wear wigs and gowns.

8.11 Appeals in the Inner House are generally heard by a Bench
of three judges, although a larger Bench can be convened.

Judicial Committee of the House of Lords

8.12 Appeals in civil matters lie ultimately to the Judicial
Committee of the House of Lords. They are heard before a bench
of five Law Lords. The Law Lords are predominantly English,
although there is always at least one Scottish Law Lord, and
business is generally arranged so that the Scottish judges can sit
on Scottish appeals (although they are unlikely ever to form a
majority).

The legal profession

8.13 A Scottish lawyer is either a solicitor, an advocate or a solic-
itor-advocate. Solicitors and solicitor-advocates are regulated by
the Law Society of Scotland, whereas advocates are members of
a different professional body, the Faculty of Advocates. In practi-
cal terms, solicitors deal directly with clients and carry out a vari-
ety of legal services, including direct representation in the sheriff
court. Solicitors can become accredited specialists in twenty-four
different areas of the law, including construction law, planning law
and environmental law.

8.14 Only advocates and solicitor-advocates have rights of audi-
ence in the Court of Session, the High Court of Justiciary and

the House of Lords. When an advocate appears in court he is
still required, for the time being at least, to wear the traditional
court dress of wig and gown. Advocates are broadly equivalent to
English barristers and traditionally specialise in the preparation
of written pleadings, oral advocacy in the supreme courts and the
provision of legal opinions.

8.15 Subject to certain exceptions, advocates must be instructed
through a Scottish solicitor. This rule has been relaxed recently
and certain professionals, including architects registered by the
Architects’ Registration Board and members of the Royal Institute
of Chartered Surveyors and the Royal Town Planning Institute,
can instruct an advocate directly.

9 Branches of Scots law

9.01 The following paragraphs are intended as a brief introduc-
tion to some of the main areas of private law with which archi-
tects may come into contact. Where relevant, these are dealt with
in more detail in the chapters that follow.

Contract

9.02 A contract arises when two or more parties agree to be bound.
It can exist only when there is consensus between the parties as
to its essential terms and a mutual intention to be legally bound,
which is referred to as consensus in idem. Contracts may be consti-
tuted verbally or in writing, but contracts for the creation, transfer,
extinction or variation of an interest in land require to be in writ-
ing. The requirements for formal validity of written contracts are
set out in the Requirements of Writing (Scotland) Act 1995.

9.03 There is no requirement in Scotland that a contract must
include consideration. In other words, a party may undertake to
perform an obligation gratuitously and still be bound under the
law of contract.

9.04 A situation can become rapidly complex when a web of con-
tracts and sub-contracts exists among a number of parties. For
example, the building of a new house might involve contractual
relationships among the client and the architect; the client and the
main contractor; the main contractor and various sub-contractors.
It is also possible in Scotland for a contract between A and B to
confer enforceable rights on a third party, C, who is not party to
the contract at all. This is known as ius quaesitum tertio. Accord-
ingly, the English doctrine of privity of contract does not apply in
Scotland.

9.05 If one party is in breach of his contractual obligations this
may entitle the other party either to withhold performance or to
declare that the contract is at an end and sue for damages. Legal
advice should always be sought regarding the appropriate remedy.

9.06 General principles aside, particular types of contract have
developed substantial bodies of law. Construction contracts are
very much a speciality in their own right. Another particularly
important contract is the employment contract, which is in a cat-
egory of its own and is discussed further in Chapter 35.

Agency

9.07 The law of contract cannot be considered without reference
to the principles of agency. Once a person is appointed as a party’s
agent, with authority to act on his principal’s behalf, it is possi-
ble for the agent to enter into contracts on his principal’s behalf.
A partner in a firm is the agent both of the partnership and of his
partners.

Partnership

9.08 A partnership in Scotland has separate legal personality, in
the same way that a company does. It is defined as ‘the relation



which subsists between persons carrying on a business in common
with a view to profit’. As such, it may sue and be sued in the firm
name, although the partners may also be sued together in their
capacity as individuals. Each partner is liable jointly and severally
for the debts of the firm and any wrongful acts of his co-partners.
The general law of partnership was codified in the Partnership Act
1890, although it is now possible to form a limited liability part-
nership under the Limited Liability Partnerships Act 2000.

Delict

9.09 Whereas the law of contract is concerned with obligations
assumed voluntarily, the law of delict is concerned with the redress
of legal wrongs which occur without justification. It is broadly
equivalent to the English law of tort. It encompasses the law of negli-
gence; in general terms, A will be liable to B if A owes a duty of care
to B, has failed to exercise ‘reasonable care’ and B has suffered harm
as a result. The law of delict also includes professional negligence;
in order to succeed, a pursuer must prove that the professional said
to have been negligent was guilty of such failure as no professional
of ordinary skill would be guilty of if acting with ordinary care.

Property law

9.10 In this area the differences between Scotland and England
are vast. Central to the law of property is a division between ‘real’
rights and ‘personal’ rights; a real right is a right directly in and
to a piece of property which can be enforced against anyone who
interferes with it, whereas a personal right is simply a right against
an individual who, if he fails to perform, can be sued for dam-
ages. Ownership of land is a real right, as is the interest of a tenant
under certain leases. In contrast to the law in England, ownership
is absolute and the concept of a beneficial ownership has no place
in Scots law. Moreover, there is no division in Scotland between
leasehold and freehold property.
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9.11 A sub-set of property law is intellectual property law, con-
cerning copyright, designs, patents and trade marks. The differ-
ences between Scotland and England in this area are not so great
and therefore no more will be said about them here.

10 Limitation of actions

10.01 The rules of limitation of actions in Scotland are contained
in the Prescription and Limitation (Scotland) Act 1973. In very
general terms, there is a 3-year limitation period in relation to
actions for damages arising out of personal injuries and a 5-year
limitation period for many other types of action, including con-
tractual claims. The rules are not straightforward and legal advice
should always be sought.

11 Choice of law

11.01 The question of whether Scots law will apply in any given
situation is determined by private international law. Usually, in a
contractual situation, parties will expressly provide which coun-
try’s law applies to the contract and is to govern disputes.

12 Jurisdiction

12.01 The rules regarding when the Scottish courts will have
jurisdiction are contained in the Civil Jurisdiction and Judgments
Act 1982 and subsequent European regulations. Most commonly
(but not exhaustively), unless parties have agreed otherwise, the
Scottish courts will have jurisdiction if a defender is domiciled
there; if the contract in question was to have been performed in
Scotland; or if the harmful event in question occurred in Scotland.
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Scots land law

CATHERINE DEVANEY

1 Introduction

1.01 When it comes to land law, the Scots and English legal sys-
tems are markedly different. This is true both at a conceptual
level and as regards the way in which property is marketed and
transferred. The landscape of Scots property law was itself altered
dramatically by the coming into force of three pieces of legisla-
tion: the Abolition of Feudal Tenure (Scotland) Act 2000, the Title
Conditions (Scotland) Act 2003 and the Tenements (Scotland) Act
2004. These were the product of a comprehensive programme of
reform coordinated by the Scottish Law Commission. The aim
was not to produce a complete codification; rather, the statutory
innovations left parts of the common law largely intact and now
coexist alongside it.

2 Rights: real and personal

2.01 Reference was made in Chapter 5 to the traditional distinc-
tion in Scots law between the laws of persons, things and actions.
Property law is the law of ‘things’. People hold rights in ‘things’,
e.g. the right of ownership in a house. There are two categories
of rights: real rights and personal rights. The real rights are finite
in number. They include the ultimate right of ownership; a right
in security (such as a standard security held by a bank); servitude
(e.g. aright of access over another’s land); and lease.

2.02 A real right is a right in and to the thing itself. A personal
right is simply a right against another person to make him do
something or refrain from doing something, e.g. the contractual
right to payment of a debt. Whereas a real right can be enforced
against any person who interferes with it, a personal right can be
enforced only against one person or a defined class of people.

3 Classification of property

3.01 Property can be classified as corporeal or incorporeal.
Corporeal things are tangible and have a physical presence, such
as a field or a car. Incorporeal things are simply rights, e.g. the
right of land ownership itself or a servitude right of access.

3.02 A further distinction is between heritable and moveable
property, which roughly equates to the distinction between land
and everything else that is not land. These distinctions give rise to
a fourfold classification of property:

1 Corporeal heritable property, e.g. land and buildings.
2 Incorporeal heritable property, e.g. rights over land and build-
ings, such as leases or servitude rights (discussed further below).

3 Corporeal moveable property, e.g. a car or furniture.
4 Incorporeal moveable property, e.g. contractual right to receive
payment of a debt.

3.03 These distinctions are important because there are different
rules for transferring the different types of property. This chap-
ter is concerned only with heritable property, i.e. the first two
categories.

Accession: heritable and moveable property

3.04 It should be noted that corporeal moveable property can
become heritable by the operation of the doctrine of accession.
This occurs when a moveable thing (e.g. a central heating system,
a fitted kitchen or heavy machinery) has become permanently
attached to the land and ‘accedes’ to the land. The determining
factor is the degree of physical connection. These items are often
referred to as ‘fixtures’. The sale of a house would therefore include
fixtures (unless otherwise specified) but it will not include moveable
items, such as curtains and furniture (unless otherwise specified).

3.05 The value of premises for rating or security purposes can
often depend on what plant and machinery is counted as part of
the heritable property.

4 Land ownership

4.01 As noted above, ownership is one of the real rights. This
means that the rights of the owner transfer to his successors and
can be enforced against anyone who interferes with the exercise
of the right.

Abolition of feudal tenure

4.02 Historically, Scotland had a system of feudal land own-
ership, whereby all land was ultimately held by the Crown. The
‘owner’ of land at any given time was not the ultimate owner but
a ‘vassal’ owning the dominium utile, while the feudal superior
held the dominium directum. This often enabled the feudal supe-
rior to retain control over the use of the land, impose provisions
relating to maintenance, retain rights of pre-emption, reversion or
redemption and, in some cases, to extract annual payments known
as feuduty. In many ways the system operated like a rudimentary
(private) town planning system.

4.03 On 28 November 2004 this system was abolished by the
Abolition of Feudal Tenure (Scotland) Act 2000. On that date
every estate of dominium utile automatically became outright

49



50 Scots land law

ownership vested in the current proprietor. At the same time, all
rights to extract feuduty were also abolished.

4.04 No more is said of the feudal system here; it is noted because
the change was both radical and recent and many older deeds bear
reference to it. Much of the utility of the feudal system lay in the
mechanisms it provided for the private control and regulation of
maintenance and development of properties. This has been pre-
served largely by reforming the law of real burdens.

Terminology: no freehold or leasehold

4.05 The distinction between freehold and leasehold (and com-
monhold) ownership has no place in the Scottish system. Certainly,
land may be owned or it may be leased (often, in the commercial
context, for long periods) but beyond that the terminology has
little meaning in Scotland. In contrast to England, Scots law has
long recognised the enforceability of positive covenants that run
with the land and are enforceable against successive owners of
property, e.g. maintenance covenants, in the form of real burdens.
Accordingly, the necessity for leasehold ownership did not arise.

Shared ownership

4.06 It is possible for land to be held in common or jointly by two
or more persons. Both types are known as pro indiviso ownership,
meaning that the property is owned by both parties as an undivided
whole. Common ownership frequently occurs when a husband and
wife buy a house together. It also occurs in flatted properties or
office blocks where the shared areas are in common ownership.

4.07 Subject to certain restrictions contained in the Matrimonial
Homes (Family Protection) (Scotland) Act 1981, a pro indiviso
owner is entitled to convey his own share of the property to a third
party. Any pro indiviso owner is also entitled at any time to have
the property physically divided or, if this is not possible, sold and
the proceeds divided. Where parties cannot agree, an action for
division and sale may be raised in court.

Divided ownership

4.08 A piece of land may be divided into what are known as sep-
arate tenements, which can be held by different owners. Salmon



fishings are such a separate tenement, as are the rights to gather
oysters or the rights to minerals. Since 2004, certain sporting rights
(e.g. to shoot and hunt) previously held by feudal superiors have
been preserved as separate tenements. These kinds of rights often
have significant commercial value as they could effectively veto
certain developments that are adverse to enjoyment of the rights.

5 Sale of land and buildings

5.01 The transfer of land is a two-stage process: the contractual
stage and the conveyancing stage.

The contract: missives

5.02 A contract for the transfer of heritable property must be con-
stituted in writing. An oral contract is not effective for this purpose.
This usually involves the conclusion of missives, which take the
form of a series of offers and qualified acceptances that flip back
and forth between solicitors until the bargain is finally concluded.
During this stage the purchaser’s solicitor undertakes a full exami-
nation of the title and, as well as determining the extent of the
property and considering issues such as building consent and plan-
ning permission, should flag up any title conditions or servitudes
burdening (or benefiting) the property (discussed further below).

5.03 When newly built properties are sold off by a developer,
the missives are generally in a form prescribed by the developer.
These are notoriously weighted in favour of the seller and clients
should be advised to take legal advice before agreeing to them.

5.04 When a building is less than ten years old the missives typi-
cally state that it is covered by a guarantee issued by the National
House Builders’ Council (NHBC). If a builder is not NHBC regis-
tered an architect may be asked to produce a certification of super-
vision, stating that it has been built in a proper and workmanlike
manner, in accordance with building regulations and planning
permission.

5.05 Conclusion of the contract does not mean that ownership
passes. It means that the purchaser now has the right to insist upon
delivery of a conveyance and the seller can insist on payment of
the price.

The conveyance: disposition

5.06 The next stage is the granting of a disposition by the seller.
The purpose of this is to convey the land from the seller to the
purchaser. It must be probative, which usually means that it must
be witnessed. However, since 2006 it has been possible for an
electronic document authenticated by a digital signature to be
effective for the transfer of an interest in land.

5.07 A form of personal guarantee known as warrandice will
be either expressly included or implied in dispositions of herit-
able property. This is a personal guarantee of title by the seller
(although it does not cover every risk and, in particular, is not a
guarantee against defects in the condition of the property).

5.08 The real right of ownership is not actually transferred until
the disposition is registered in the Land Register, even if consider-
ation has been made. The Automated Registration of Title to Land
(Electronic Communications) (Scotland) Order 2006 permits the
electronic registration of transactions affecting land. Registration
has always been pivotal in Scotland for the transfer of ownership.
Accordingly, there is no equivalent to the English concept of ‘bene-
ficial ownership’.

6 Land registration

6.01 The Land Registration (Scotland) Act 1979 introduced a new
system of land registration, superseding the Register of Sasines.
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Every transfer of land is now registered on the Land Register,
which is administered by the Keeper of the Registers and is fully
accessible to the public. Every registered property has its own
title sheet and title plan, which is part of a larger mapped index.
A land certificate is issued, based on the title sheet. Entries on the
title sheet are conclusive of the location and extent of property.
Registration carries a guarantee that the position on the register
is correct (although, exceptionally, the Keeper can register a title
under exclusion of guarantee). It can be changed only by a formal
process known as ‘rectification’, in very limited circumstances.

7 Title conditions: servitudes and
real burdens

7.01 ‘Title condition’ has a statutory meaning that was introduced
by the Title Conditions (Scotland) Act 2003. The main examples
of title conditions are servitudes and real burdens. These are the
primary mechanisms for creating encumbrances on land; they
serve many useful functions in regulating various issues, including
use, maintenance, upkeep and access. It is important for purchas-
ers and developers alike to be aware of the scope and extent of
any encumbrances affecting a property. Architects and developers
may wish to consider how prospective plans might be affected and
whether it may become necessary to negotiate for variation or dis-
charge of a real burden or servitude. It is best to address such mat-
ters at as early a stage as possible, to avoid any subsequent delay
once a development is under way.

Nature: running with the land

7.02 Both servitudes and real burdens are ‘real’ in the sense that
they run with the land. In essence, they are ‘attached’ to the lands
that they respectively burden and benefit and, once constituted,
apply to all successive proprietors indiscriminately. The defining
feature is that they actually benefit the land itself and only inadvert-
ently benefit the owners. In this way they differ from contractual
rights, which do not extend beyond the original contracting parties.

Real burdens
Defined

7.03 A real burden is an encumbrance on land constituted in
favour of the owner of other land in that person’s capacity as
owner of that other land. The encumbered land is known as the
‘burdened property’ and the other land as the ‘benefited property’.

7.04 There are two principal kinds. An ‘affirmative burden’
imposes an obligation to do something, e.g. to maintain a road
or build a boundary wall. A ‘negative burden’ is an obligation
to refrain from doing something, e.g. building above a certain
height or using the property for commercial purposes. A burden
cannot provide the right to enter another property or make use of
it, unless such a requirement is ancillary to another burden, e.g.
a right to access a property to inspect maintenance work that is
required by an affirmative burden. Subject to that limited excep-
tion, rights to do something on another property or access another
property are now the domain of servitudes, not real burdens.

7.05 A check on the titles should reveal any real burdens which
could affect design and legal advice should be sought in that regard.

Community burdens

7.06 Where properties in a common scheme, e.g. a housing estate
or business park, are all subject to the same burdens which are
mutually enforceable, these are called ‘community burdens’.
Where the property deeds are silent, the 2003 Act steps in to pro-
vide default rules for decisions to be taken by a majority for the
carrying out of maintenance, enforcement, variation, discharge
and the appointment of a manager.
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Manager burdens

7.07 A manager burden is a real burden which makes provision
for conferring on a specified person the power to act as a manager
of related properties. This is typically utilised by developers, to
deal with the initial years of a housing or other development.

Other types

7.08 Other special types of burden include conservation burdens;
rural housing burdens; maritime burdens; economic development
burdens; and health care burdens. In these circumstances there
is no benefited property as such; rather, the burden is granted
in favour of a conservation body, the Scottish Ministers, a rural
housing body, a local authority, the Crown or a National Health
Service Trust, as the case may be.

Creation

7.09 A real burden is created by a deed granted by the owner of
the burdened property. This is usually a disposition or a deed of
conditions. The deed must set out the terms of the burden and
identify the benefited property. To take effect, it must be registered
against both the benefited property and the burdened property.

7.10 Community burdens must define the community affected.
They apply to all units within it.

7.11 The existence of any burden will always be evident from a
search of the title of a burdened property. Determining what the
benefited property is is not so simple, although the benefit of any
new burdens created since 28 November 2004 will be evident
from the Land Register.

7.12 The benefit of older burdens will not necessarily be appar-
ent. When various properties were conveyed as part of a common
scheme, or when a property was sub-divided, the deeds would
often impose real burdens but remain silent as to the properties
that were to benefit from them. This gave rise to complicated
rules for the existence of implied enforcement rights. For com-
mon schemes, any such rights were extinguished by the 2003 Act
and re-stated in a simplified form. Accordingly, many properties
that were part of a common scheme may have enforcement rights
that are not apparent on the face of the Land Register. Rights that
arose by implication when a property was sub-divided will be
extinguished in 2014; in the interim, affected parties can register
a preservation notice.

Abolition and reallocation of feudal burdens

7.13 When the feudal system was abolished, all burdens enforcea-
ble by feudal superiors in that capacity were abolished. Of these it
is worth noting the categories of ‘facility conditions’ and ‘service
conditions’. Facility conditions are typically concerned with the
management and maintenance of common facilities such as pri-
vate roads or boundary walls. Service conditions bind the owner
of burdened property to permit services, such as water or electric-
ity, to be supplied to the benefited property. Other burdens tended
to preserve the amenity of neighbouring properties by regulating
the use or development of the burdened property.

7.14 Feudal facility and service conditions, although no longer
enforceable by the feudal superior, are now enforceable by all ben-
efited proprietors.

7.15 Other burdens remain in existence only if the feudal superior
‘re-allotted’ the benefit to a specified neighbouring property by
statutory notice and registration in the Land Register.

Enforceable by whom?

7.16 A real burden is enforceable by an owner of the ben-
efited property but also by certain lessees and the holder of a
proper liferent, provided that person has an interest to enforce it.

The spouse or civil partner of any of these persons, provided they
have occupancy rights within the meaning of the Matrimonial
Homes (Family Protection) (Scotland) Act 198l, has an equal
right to enforce them. Community burdens are enforceable by the
majority of proprietors or, where appointed, by a manager on their
behalf. The special types of burden noted above (paragraph 7.08)
are enforceable by the relevant official body.

Enforceable against whom?

7.17 An affirmative real burden (i.e. an obligation to do some-
thing, e.g. maintain a stair) can be enforced only against the owner
of the burdened property. Negative or ancillary burdens are differ-
ent and can be enforced against not only the owner but also any
tenant or any other person having use of the property.

Variation or discharge

7.18 Discharge is by registration of a deed of discharge, granted
by the owner of the benefited property, in the Land Register. A sep-
arate procedure exists for termination of burdens over 100 years
old, by the registration of a notice without objection. Where pri-
vate agreement is not possible, the Lands Tribunal has the power
to determine applications for variation or discharge of real bur-
dens, as well as any question of validity, applicability, enforceabil-
ity or interpretation. If an order is made, varying or discharging a
real burden, it can order the applicant to pay compensation to the
owner of the benefited property.

7.19 In relation to affirmative burdens, applications can be made only
by the owner of the burdened property. As regards negative or ancil-
lary burdens, applications can be made by the owner of the burdened
property but also by the tenant or any person having use of the prop-
erty. This gives rise to a potential disadvantage for developers who
are faced with troublesome real burdens encumbering a prospective
site. They are not in a position to make an application for variation
or discharge, even when they have a concluded contract or option.
Here the position differs from England because they must wait until
they have obtained use of the site (for negative burdens) or obtained
ownership (for affirmative burdens) or rely on the seller to make the
application on their behalf. None of the options is satisfactory.

Servitudes
Defined

7.20 A servitude is an encumbrance on land or houses whereby
the owner of the burdened property must allow certain use to be
made of it by the owner of the benefited property. The closest par-
allel in England is the law of easements. A typical example is a
servitude of pedestrian or vehicular access.

7.21 Where servitudes have been created otherwise than in a
registered deed, there is a restricted number of recognised types.
These include servitudes of building support, stillicide (eaves-
drop), access, the taking of fuel (peat and turf) and the drawing or
conducting of water. For servitudes created by deed, the catego-
ries are no longer closed. This paves the way for the recognition of
new types of servitude, e.g. a servitude of parking. The restriction
is that there must be some actual benefit to the neighbouring prop-
erty, not simply a benefit to its owner personally.

7.22 The law now expressly recognises a servitude for the leading
of pipes, cable or wire over or under land for any purpose.

Creation

7.23 Servitudes can be created by a deed which is registered
against both the benefited and burdened properties in the Land
Register. They can also be acquired by positive prescription
through possession over a period of 20 years. It remains possible
for servitudes to be created by implication when a piece of land is
divided into different parts and sold. Accordingly, it is not always
obvious from the Land Register whether a servitude exists.



Enforcement

7.24 As one of the real rights, a servitude is enforceable against
anyone in the world who interferes with it. Parties should there-
fore be alive to the possibility that they may be interdicted along
with the owner if they interfere with a servitude when undertaking
preliminary work on a site they do not own.

Renunciation, prescription, variation and
discharge

7.25 A servitude can be expressly renounced by the benefited pro-
prietor. It can also be extinguished by negative prescription. This
occurs if it is not used for a continuous period of twenty years.

7.26 As with real burdens, an application may be made to the
Lands Tribunal for variation or discharge of a servitude by any-
one against whom the servitude may be enforced. This is wider in
effect than the corresponding provision for real burdens. It would
include a developer who has a concluded contract or option but
does not yet own the site (or indeed made any use of it).

8 Access rights

Private access

8.01 Within towns, the roads are adopted by local authorities and
therefore problems ensuring access are less likely to arise. For
rural properties, it is very important to check that a servitude of
access exists. The difficulty is that it may not be apparent from
the title sheet, as it may have been established by implication or
prescription.

Public rights of way

8.02 A public right of way can exist as a footpath or road from
one public place to another. It is established either by positive pre-
scription (continuous use for 20 years) or by statutory creation.

Public right to roam

8.03 Very broad access rights for the public were created by the
Land Reform (Scotland) Act 2003. The public now has the right to
cross all land (subject to certain exceptions), although motorised
vehicles cannot be used. Separate rights exist to access land for
recreational, educational and other limited purposes. Exceptions
include buildings, schools, land on which building work is being
carried out, private gardens and golf courses. The Act imposes
reciprocal duties on users and landowners to act responsibly.

9 Tenements

9.01 Many properties are made up of a number of different units
sharing common areas such as the stair or lift. These include tra-
ditional tenements but also office buildings, new flatted develop-
ments and houses divided into flats. Unless the title deeds provide
otherwise, the Tenements (Scotland) Act 2004 provides a default
regime for determining who owns what and how the building is to
be maintained and repaired.

Tenements

Common parts, the roof and the solum

9.02 By default, any shared ‘close (entrance and passageway)’,
lift, path, outside stair, fire escape, rhone, pipe, flue, conduit,
cable, tank, and chimney stack is owned in common by the flats
that use it or are served by it. The roof is owned by the top flat.
The solum and airspace is owned by the ground flat. The top flat
is, however, allocated the part of the airspace extending to the
highest point of the roof. This ensures that there is no difficulty
with the installation of dormer windows.
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9.03 There is a statutory prohibition on interfering with support,
shelter or natural light for other flats. This replaces the old com-
mon law of common interest.

Repairs and maintenance

9.04 In many cases there will be a property management or fac-
toring scheme. The Act provides a default management scheme
which applies where the deeds do not provide otherwise.

9.05 There is a general definition of ‘scheme property’ which
includes not only common property but all the potential ‘big ticket
items’ which are owned individually: the roof, solum, foundations,
external walls, gable walls and also any load-bearing walls. It pro-
vides a majority decision-making process whereby maintenance of
these items can be arranged and the costs apportioned. The general
rule is for equal division of costs. The scheme also provides for
decisions to be taken about routine maintenance cleaning, painting
and gardening. A manager may also be appointed and a common
insurance policy arranged. Emergency repairs can be instructed by
any owner and the costs are recoverable from the other owners.

9.06 Under the Civic Government (Scotland) Act 1982, coun-
cils also have power to light common stairs and passages and to
require common areas to be kept clean and properly decorated.
Fire authorities have power to deal with fire hazards in common
areas.

10 Boundary walls and support

10.01 Where neighbouring properties, not forming part of a tene-
ment, share a boundary wall, the respective parties each own their
own half of the wall, up to the mid-point. They have reciprocal
duties of support, founded on the doctrine of common interest. Each
must therefore maintain his part of the wall to support the other.

10.02 Where walls are not shared there is no positive obligation
to provide support to a neighbouring property. However, if some-
thing is done to undermine existing support, e.g. excavating in a
way that threatens the foundations of a neighbour’s property, then
liability in damages can arise. Any proposed work that might
threaten support could be interdicted.

11 Nuisance

11.01 The doctrine of nuisance is part of the law of delict that can
provide a useful remedy in property disputes. The principle is that
a person cannot interfere with his neighbour’s comfortable enjoy-
ment of his property. Nuisance will depend on the circumstances
and the environment but can include loud noise or foul smells. If a
nuisance has existed without challenge for a period of 20 years or
more, it cannot be objected to.

12 Other restrictions on heritable
property

12.01 Numerous other restrictions, both statutory and otherwise,
may affect the owner of heritable property.

Statutory restrictions

12.02 The full ambit of statutory restrictions is beyond the scope of
this chapter. Obvious examples are the Town and Country Planning
Acts and the statutes and regulations governing compulsory pur-
chase. A number of uses are not permitted except under licence
(sale of alcohol, gaming, sex shops, tattooing and skin piercing etc).

12.03 The Public Health (Scotland) Acts prohibit the carrying
on of a large number of activities, defined as statutory nuisances,
on various kinds of properties. A proprietor is also subject to the
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building regulations administered by the appropriate local author-
ity in respect of any building operations he may wish to carry out.

12.04 Under the Nature Conservation (Scotland) Act 2004 there
are restrictions over certain uses and development of land that is
designated as a Site of Special Scientific Interest or where a nature
conservation order is in place. Various activities in relation to riv-
ers and lochs, including the discharge of pollutants, are regulated
by the Water Environment and Water Services (Scotland) Act 2003
and the Water Environment (Controlled Activities) (Scotland)
Regulations 2005. Rights to enter property are conferred by the
Housing (Scotland) Act 2006 in relation to maintenance, repair
and the licensing of houses in multiple occupancy.

Right to buy

12.05 The Land Reform (Scotland) Act 2003 gave rural commu-
nities a right to buy land with which the community is connected.
The community registers its interest in a register which is main-
tained by the Keeper of the Registers of Scotland. The right to
buy is then activated when the land comes to be marketed or sold.
Crofting communities were also given rights to buy certain land.

Repairs and maintenance

12.06 At present, under the Civic Government (Scotland) Act
1982 a local authority can go ahead and instruct repairs to prop-
erty in the interests of health and safety or to prevent damage. It
has the power to recoup costs. Under the Housing (Scotland) Act

1987 a local authority also has the power to serve repair notices on
persons having control of property, to require certain repairs to be
carried out when property is in a state of serious disrepair. These
provisions are shortly to be repealed. A new system is due to
come into force under the Housing (Scotland) Act 2006. This is to
include powers for local authorities to designate Housing Renewal
Areas and serve ‘works notices’ and ‘maintenance notices’.

Occupiers’ Liability (Scotland) Act 1960

12.07 The occupier of property is obliged to take reasonable
care to see that persons entering his premises do not suffer injury
because of the state of the premises. A failure which causes an
accident can result in liability to pay damages.

13 Leases

13.01 A proprietor may lease his property to another in return
for payment of rent. The law of leases is a specialised area and
advice should be sought. Commercial leases, in particular, can be
complex, for example in relation to rent review clauses. There are
also numerous statutory provisions regulating leases, restricting
rents and providing security of tenure. In the context of private
residential tenancies, the Housing (Scotland) Act 2006 imposes
a statutory code of landlords’ repair and maintenance obligations.
Separate frameworks exist for agricultural tenancies and crofting
land respectively.



Part B

Statutory
framework



This page intentionally left blank



7

Statutory authorities in England and Wales

JAMES STRACHAN

1 Local government

Introduction: relevant local government
authorities

1.01 Local government in England and Wales, outside London,
was completely reorganised on 1 April 1974, when the Local
Government Act 1972 came into force. The pattern of local author-
ities, following this and subsequent local government legislation,
is now simpler than it was before 1974, but Greater London (reor-
ganised in 1965 by the London Government Act 1963) is adminis-
tered differently, and there are also differences which exist between
England and Wales. These three parts of the country should there-
fore now be considered separately.

1.02 Local government in England and Wales consists of admin-
istration by locally elected bodies constituted as corporations and
subject to powers conferred and duties imposed by Parliament.
Local authorities are subject to the direction, control and super-
vision of the Government, to the extent that Parliament has leg-
islated for that direction, control and supervision in statute or in
other legislation.

1.03 The Labour Government elected in 1997 carried out a reform
of local government in England and Wales. The Local Government
Act 2000 gave local authorities general powers to promote the
well-being of their community; established executive and scrutiny
arrangements within local government; modernised the laws relat-
ing to the conduct of members; and changed some of the local gov-
ernment election procedures, subject now to the Local Government
Act 2003, which deals further with financial administration, and
the Local Government and Public Involvement in Health Act 2007.
The Government of Wales Act 1998 devolved certain powers from
Westminster to the National Assembly for Wales. The Regional
Development Agencies Act 1998 has created nine regional devel-
opment agencies in England to promote sustainable economic
development, and social and physical regeneration.

1.04 In London, the Local Government Act 1985 abolished the
Greater London Council and redistributed its functions among
the 32 London boroughs, the City of London and new specialised
representative bodies (e.g. the London Fire and Civil Defence
Authority). Housing became the responsibility of the boroughs
and the City. The Greater London Authority Act 1999 established
the Greater London Authority (GLA), which is composed of the
London Assembly and the Mayor of London. The London
Borough Councils and the Common Council of the City of
London remain, although some of their responsibilities and func-
tions have been affected by the creation of the GLA.

1.05 In England outside the London area, the country was divided
among six metropolitan areas (West Midlands, Merseyside,
Greater Manchester, West Yorkshire, South Yorkshire, and Tyne
and Wear) and the ‘ordinary’ counties. Between 1974 and 1985 in
the metropolitan areas there was a metropolitan county for each
area, and a varying number of metropolitan districts, each with a
council, within each county. Since 1985 the metropolitan counties
have been abolished and their functions redistributed to the metro-
politan districts and specialised representative bodies.

1.06 Outside the metropolitan areas the structure originally com-
prised 38 counties (each with a county council) and approximately
390 districts (each again with a council). However, following the
recommendations of the former Local Government Commission,
a number of the former county councils have been abolished in
favour of new unitary authorities, which combine the functions
of county and district councils. In other non-metropolitan coun-
ties, two tiers of government were retained, although in some
cases large cities have been given unitary status with the county
and district councils retaining their responsibilities for the remain-
ing parts of the area. The Electoral Commission has the powers
of the former Local Government Commission for England to
review and make changes for effective and convenient local gov-
ernment under the Parties, Elections and Referendum Act 2000
and the Local Government and Public Involvement in Health Act
2007. The 2007 Act has enabled two-tier areas to propose a sin-
gle unitary authority area, and a number of county councils have
sought such change to create single unitary authorities, such as the
Wiltshire Council in existence from 1 April 2009.

1.07 In addition, rural parishes which existed before 1974 have
been allowed to continue, subject now to Part 4 of the Local
Government and Public Involvement in Health Act 2007 (amend-
ing the Local Government Act 1972). Some of the pre-1974 dis-
trict councils have been re-formed with parish council status. As
an additional complication, district councils have been allowed
to apply for a charter giving themselves the status of a borough,
although this is solely a ceremonial matter. Some parishes have
been allowed to call themselves ‘towns’ and have appointed ‘town
mayors’, again with no real legal significance. The parishes (‘com-
munities’ in Wales) have very few substantial functions, but may
provide and maintain recreation grounds, bus shelters, and road-
side seats. The Chairman and Vice-Chairman of a parish council
must now be chosen from elected, as compared with appointed,
councils. Eligible parish councils are now entitled to promote the
economic, social or environmental well-being of their area, but do
not need to produce a community strategy in order to do so. New
parishes within an area, may arise as a result of community gov-
ernance reviews.

57
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1.08 In Wales there are no metropolitan areas. The former struc-
ture of 8 counties divided into 37 districts, with councils at each
level, was abolished on 1 April 1996, since when all local admin-
istration has been undertaken by 22 new unitary authorities (11
counties and 11 county boroughs) under the Local Government
(Wales) Act 1994. The Government of Wales Act 1998 provided
for the devolution of certain powers from ministers to the National
Assembly for Wales. In effect, the newly created Welsh Assembly
has taken over the responsibilities that the Secretary of State for
Wales previously exercised in Wales.

General characteristics of local authorities

1.09 The essential characteristic of every local authority under
this complicated system is that it is governed by a council elected
on a wide franchise at 4-year intervals. In districts, one-third of
the councillors retire every year on three out of four years: but a
non-metropolitan district may resolve that all their members shall
retire together. In counties, all members retire together every
fourth year. Some changes have been made to the system of elec-
tion of councillors by the Local Government Act 2000 and now
the Local Government and Public Involvement in Health Act 2007.
Under this legislation district councils may be subject to schemes
for whole-council elections, or elections by halves or thirds, and
power is given to change the date of local elections to the date of
a European Parliamentary general election. The term of office for
an elected mayor is 4 years.

1.10 Local authorities are legal persons, capable of suing and
being sued in the courts, entrusted by Parliament with a range of
functions over a precisely limited geographical area. Each local
authority is subject to the doctrine of ultra vires; i.e. it can per-
form only those functions within its powers conferred on it by
Parliament, and only in such a manner as Parliament may have laid
down. On the other hand, within the powers defined by Parliament,
each local authority is its own master. In the two- or three-tier
system there is no question of an appeal from the lower-rank
authorities (the district or the parish) to the higher rank (the county
council) or from the parish to the district. If the individual author-
ity has acted within its statutory powers, its decision is final, except
in cases precisely laid down by Parliament, where (as in many
planning situations) there may be a right of appeal to a Minister of
the central government (Chapter 11). If, however, a local authority
has overstepped the limits of its legal powers, a private citizen who
is aggrieved in consequence may apply to the courts for an order
requiring the errant local authority to keep within its powers. Thus,
a ratepayer at Fulham successfully obtained an order against the
borough council, requiring the council to stop spending ratepay-
ers” money on the provision of a service for washing clothes for
members of the public, when the council had statutory powers to
provide a service for washing only the bodies of members of the
public (Attorney General v Fulham BC [1921] 1 Ch 440).

1.11 Local authorities have now been granted wide general pow-
ers under section 2 of Part I of the Local Government Act 2000.
This enables every local authority to do anything which they con-
sider likely to achieve the promotion or improvement of the eco-
nomic, social or environmental well-being of their area. This is a
significant enlargement of the powers of local authorities. It is cou-
pled with the wider express powers under the Local Government
Act 2003 of ‘best value’ local authorities, as established under the
Local Government Act 1999, to charge for their services in many
circumstances.

Human Rights

1.12 The enactment of the Human Rights Act 1998 has added a
significant new dimension to the statutory duties of local authori-
ties. The basic purpose of the Act is ‘to give further effect to
rights and freedoms guaranteed under the European Convention
of Human Rights’. Of particular relevance to local authorities, the
Act provides that it is unlawful for a public authority to act in a
way which is incompatible with any Convention right.

Freedom of Information

1.13 Local authorities, like other public bodies, are now sub-
ject to the requirements of the Freedom of Information Act 2000
(FOIA) and the Environmental Information Regulations 2004 (SI
2004/3391) (EIR). This legislation gives important rights to the
public to obtain information held by local authorities (subject to
certain specified statutory exemptions) which may be particularly
relevant to the local authority’s decision-making in respect of devel-
opment applications. Where a local authority refuses a request for
information under the FOIA or the EIR, there is a right to pursue a
comlaint with the Information Commissioner, and thereafter a right
of appeal against an Information Commissioner’s decision notice
to the Information Tribunal. For further details of these rights, see:
the Information Commissioner’s website www.ico.gov.uk; and that
of the Information Tribunal: www.informationtribunal.gov.uk.

Officers

1.14 All local authorities are alike in that they employ officers and
other staff to carry out their instructions, while the elected mem-
bers assembled in council make decisions as to what is to be done.
Officers of the authority — chief executive, solicitor, treasurer, sur-
veyor, architect, planning officer, and many others — play a large
part in the decision-making process: they advise the council on the
courses of action open to them, and also on the consequences of
taking such actions. When a decision has been taken, it is then the
duty of appropriate officers of the council to implement it: to notify
persons concerned and to take any executive decisions or other
action necessary to give effect to the main decision. It is sometimes
said that the officers give advice and take action, while the coun-
cil decides all matters of policy; although basically true (for stat-
utes almost invariably confer the power to exercise discretion on
the authority itself) this does not clarify what happens in practice.
‘Policy’ is incapable of precise definition. What is policy for some
local authorities in some circumstances may be regarded as routine
administration by other authorities in different circumstances.

Executive Arrangements and Committees

1.15 The Local Government Act 2000, as now amended by the
Local Government and Public Involvement in Health Act 2007,
required each local authority in England and Wales to adopt
‘executive arrangements’ in one of a number of specified forms.
‘Executive arrangements’ are arrangements made by the author-
ity for, and in connection with, the creation and operation of an
executive for the authority where certain of the authority’s func-
tions are the responsibility of the executive. Local authorities
are required to put in place scrutiny and overview committees. A
division has been created within each local authority between the
making of decisions, and the granting of those decisions. The pur-
pose of the reforms is ‘to deliver greater efficiency, transparency
and accountability of local authorities’, ensuring that decisions are
taken more quickly and efficiently than under the previous system,
and that bodies responsible for decisions can be more readily iden-
tified by the public and held to account in public by overview and
scrutiny committees.

1.16 The executive must take one of the four specified forms.

1 a directly elected mayor and cabinet executive of two or more
councillors appointed by the mayor;

2 a leader of the council and cabinet executive of two or more
councillors appointed by the leader;

3 adirectly elected mayor and council manager executive who is
an officer of the authority;

4 such other form as is prescribed by regulations.

Executive arrangements proposed by local authorities must be
submitted to the Secretary of State.

1.17 The Local Government Act 2000 sets out the functions that
are, and are not, to be the responsibility of the executive of the
council. In particular, the functions of town and country planning;



licensing and registration; health and safety at work and by-laws
are (among others) expressly stated not to be executive responsi-
bilities. Such functions will generally continue to be dealt with by
the system established under the Local Government Act 1972.

1.18 In practice this will mean decisions are normaly taken pur-
suant to committee system. Committees, consisting of named
councillors, are usually considerably smaller in membership than
the council as a whole and are entrusted with specified functions
of the council. There are no general rules, but a council of, say,
48 members may place about 12 councillors on each of its com-
mittees. Recently there has been a tendency to streamline commit-
tee organisation, leaving more routine matters to the discretion of
officers. Thus, every county council will generally have a planning
committee and a finance committee, and most district councils
will have a planning committee and licensing committee, although
details will vary from authority to authority. Every matter requir-
ing a council decision within the terms of reference of a particular
committee is first brought before the committee. The committee
then considers the matter and either recommends a certain deci-
sion to the council, or may itself make the decision. Whether the
committee decides on behalf of the council depends on whether
the council has delegated to the committee power to take the deci-
sion on its behalf, either in that particular matter, or in matters of
that kind, or falling within a particular class.

1.19 Section 101 of the Local Government Act 1972 confers
on all local authorities power to arrange for any of its functions
(except levying a charge or raising a loan) to be discharged by a
committee, a sub-committee, or an officer. However, this does not
authorise the delegation of any function to a committee compris-
ing only one member: R v Secretary of State for the Environment,
ex p. London Borough of Hillingdon [1986] 2 All ER 273.

1.20 Proceedings in committee are normally held in public and
tend to be informal. Officers attend, volunteer advice, and often
take part in the discussion, although any decision is taken on the
vote or assent of the councillors present. Council meetings and
meetings of specified committees, such as the licensing committee,
are more formal; the press and members of the public are entitled
to be present, unless they have been excluded by special resolution
of the council passed because of the intention to discuss exempted
information, such as facts regarding individual council employees
(Local Government (Access to Information) Act 1985); and pro-
ceedings are conducted in accordance with the council’s stand-
ing orders. Officers do not speak at a council meeting unless their
advice is expressly requested, and as much business consists of
receipt of reports from committees, discussion tends to be con-
fined to more controversial topics.

1.21 Because of the presence of the press and public, party politics
tend to be more obvious at council meetings. Sometimes in com-
mittee, members from opposing political parties will agree, and
members of a single party may disagree with one another. In recent
years, however, there has been a tendency for authorities to be
more closely organized on party political lines. When this occurs,
‘group’ meetings may be held preceding the committee meetings.
Thus on important matters, decisions at committee meetings can be
‘rubber stamps’ of decisions already taken at the group meeting of
the political party in power on the council. It has been held that it
is legitimate, when deciding how to vote, for a councillor to have
regard to party loyalty and party policy, provided they do not ‘dom-
inate so as to exclude other considerations or deprive the councillor
of real choice: R v Waltham Forest London Borough Council, ex p.
Baxter [1988] 1 QB 419. However, the Local Ombudsman’s finding
of maladministration where members of a planning committee were
heavily influenced by party political loyalty, which was not material
to the planning application before them, was upheld by the court:
R v Local Commissioner for Administration in the North and North
East England, ex p. Liverpool City Council (2000) 2 LGLR 603.

1.22 The law relating to the conduct of members was radically
overhauled by the Local Government Act 2000. Part III of that
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Act creates a statutory scheme for ethical regulation of members.
The Secretary of State has directed that all local authorities must
develop their own codes of conduct, although the Secretary of State
has produced a model code and the mandatory provisions of it must
be included in the local authority’s code. Each member is under a
duty to comply with the authority’s code. Ethical issues will be
considered by the local authority’s standards committee, but com-
plaints about conduct of members may be made to the Standards
Boards for England and Wales which will generally investigate
complaints through local authority Ethical Standards Officers.
However council members are no longer subject to the former sur-
charge provisions which rendered them potentially personally liable
for Council decisions.

1.23 The law requires that councils must meet at least four times
a year. Most councils arrange committee meetings in a cycle,
monthly or perhaps every 6 weeks, so that each committee will
normally meet at least once between council meetings.

Officers’ powers

1.24 All discretionary powers are conferred on a local authority in
the first instance, but decisions may also now be made pursuant to
the Executive arrangements described above; and under section 101
of the Local Government Act 1972, every local authority has wide
powers to delegate any of its discretionary decisions to any of its
officers; a power which is often used, especially in planning. But
there must always be a clear delegation before an officer can decide
on behalf of the authority. Therefore, when an officer of a coun-
cil who was asked for information as to the planning position in
respect of a particular piece of land carelessly gave the wrong infor-
mation, saying that planning permission was not required, it was
held by the courts that the council were not bound by this statement.
It could not be taken as the decision of the council, as the officer
had no power to act on their behalf in that case: Southend-on-
Sea Corporation v Hodgson (Wickford) Ltd [1961] 2 All ER 4e.
This decision is still good law in circumstances where powers have
not been expressly delegated to the officer concerned (see e.g.
Western Fish Products Ltd v Penwith DC [1979] 77 LGR 185 and
now R v East Sussex County Council, ex p. Reprotech (Pebsham)
Ltd [2002] UKHL 8; [2003] 1 WLR 348).

1.25 Local authorities do not stand outside the common law in
respect of acts of negligence by their officers and employees.
However, the House of Lords has held that a local authority is not
generally liable in negligence to owners or occupiers of buildings for
failings in the authority’s enforcement of the Building Regulations
concerning the defective construction of those buildings: Murphy
v Brentwood District Council [1990] 2 All ER 908. Local planning
authorities are also not liable for negligence in the grant of planning
permission: see Strable v Dartford Borough Council [1984] JPL
329; and Lam v Brennan [1997] 3 PLR 22.

1.26 An alternative non-judicial method by which an aggrieved indi-
vidual may seek redress against a local authority’s actions or inac-
tion is to make a complaint to the Local Government Ombudsman
under the Local Government Act 1974 (as amended) (see www.lgo.
org.uk). If the Local Ombudsman finds that a complainant has suf-
fered injustice as a consequence of maladministration by the local
authority, he may publish such a finding and recommend a suit-
able remedy (which can include financial compensation). The local
authority are obliged to have regard to the report, but they cannot be
compelled in law to implement the Local Ombudsman’s recommen-
dations to alleviate the injustice. In recent years approximately 40%
of complaints to the Local Ombudsman have been about housing
matters, and a further 25% have concerned planning functions. The
Local Government Ombudsman can be contacted at PO Box 4771,
Coventry CV4 OEH or on telephone numbers 0300 061 0614, 0845
602 1983 or by email: advice@lgo.org.uk.

There is a separate Public Services Ombudsman for Wales (www.
ombudsman-wales.org.uk) which, in addition to investigating



60 Statutory authorities in England and Wales

administration by local authorities, also covers complaints con-
cerning the Health Service, the Welsh Administration and Social
Housing.

Finding the right officer

1.27 Architects in the course of their professional business are
obliged to have dealings with numerous local authority officials.
Table 7.1 shows the purposes for which a permission, licence, or cer-
tificate may have to be obtained from the local authority identifying
the officers initially responsible (see Chapters 9 and 11). But first of
all it is essential to ascertain the authority in whose area the site lies.

Local government: distribution of planning
functions

1.28 Within Greater London, the London Borough Council (or,
as the case may be, the City of London) is both the local plan-
ning authority and the mineral planning authority. The London
Mayor must prepare and publish a ‘spatial development strategy’
(SDS). He is empowered to direct the local planning authority of
a London Borough Council to refuse an application for planning
permission of a prescribed description in any particular. He must
monitor the implementation of the SDS and monitor the UDP of
each London Borough Council so that it is in accordance with the
SDS. Similarly, within the metropolitan areas outside London, the
metropolitan district councils fulfil both local planning and min-
eral planning functions.

1.29 For non-metropolitan areas where there is a unitary author-
ity, those unitary authorities are the local planning authority for all
purposes within its area.

Table 7.1 Responsibilities of local authority officers
Subject matter Officer Local
authority

Planning Planning officer or surveyor DC

Building regulations Building inspector or surveyor DC

Development in a Surveyor cC
private street

Surface water sewerage  Engineer SuU

Sewer connections Engineer SU

Blocked sewers Engineer SU

Housing grants; housing  Environmental health officer DC
generally or (sometimes) surveyor

Height of chimneys or Environmental health officer DC
other clean air matters

Petroleum licensing; Petroleum inspector (often CCorDC

environmental health officer
or surveyor)
Licensing officer”

most other licensing

Music and dancing

licences
Alcohol licences Licensing officer”
Late Night Refreshment ~ Licensing officer”
licences

Key: CC, county council; DC, district council; SU, sewerage undertaker

Notes

A company operating under the Water Act 1989, whose functions may be exercised
by the district council under an arrangement with the sewerage undertaker.

London. In Greater London, in all cases (except for liquor licences) the responsible
authority is the London Borough Council or the Common Council of the City.

Planning. In planning matters the authority given above should be contacted in the
first instance, although the county council may ultimately make the decision.

Roads. In the counties highway functions are commonly administered by district or
divisional surveyors, responsible to the county surveyor but stationed locally often at
district council offices.

In the case of trunk and special roads (motorways) the highway authority is the
Secretary of State for Transport, but the local county surveyor acts as his agent at
local level. Maintenance of urban roads may be claimed by the DC.

Under the Local Government (Miscellaneous Provisions) Act 1982, several
activities are made subject to licensing (e.g. acupuncture, tattooing, take away food
shops, etc.). These provisions are administered by the district council.

“Under Licensing Act 2003.

1.30 For non-metropolitan areas where there is a two-tier local
government structure, the vast majority of development control
functions are vested in the districts.

1.31 In Wales, the local planning authority is the county council
or the county borough council. All local planning authorities and
the National Parks Authority within Wales are required to prepare
and maintain unitary development plans for their areas.

1.32 Within the national parks, the functions formerly vested in the
Planning Board in the Peak District and Lake District Parks, and
elsewhere in the county planning authority, now vest in the National
Parks authority for that area (section 4A, Town and Country
Planning Act 1990). In relation to tree preservation and replace-
ment (sections 198 to 201, 206 to 209, and 211 to 214) and the
powers under section 215 (power to require proper maintenance of
land) the district planning authority whose area includes that part
of the Park has concurrent jurisdiction (section 4(2)).

1.33 Within the Norfolk and Suffolk Broads, the Broads Authority
is the sole district planning authority for non-county matters
(Town and Country Planning Act 1990, section 5).

1.34 Overlooking this general structure, the Secretary of State for
Communities and Local Government has wide-ranging supervi-
sory powers. There is a right of appeal to the Secretary of State
from all adverse development control decisions and enforcement
notices, although not from the issue of breach of condition notice.
The Secretary of State may remove jurisdiction from the local
planning authority in particular cases by calling a planning appli-
cation in for determination (Town and Country Planning Act 1990,
section 77). The Secretary of State also oversees the making and
adoption of development plans, with powers to prevent adoption
of such plans (although these powers are rarely exercised).

1.35 The plan-led system has been radically overhauled by the
Planning and Compulsory Purchase Act 2004 under which the
former system of local plans, structure plans, or unitary develop-
ment plans for unitary authorities, and Regional Planning Guidance
has been replaced by a new system of Local Development
Frameworks and Regional Spatial Strategies.

1.36 The Regional Spatial Strategies are documents produced by
each Regional Planning Body setting out a more strategic analysis
of development requirements for the region. Local Development
Frameworks are prepared by local planning authorities. They are
described as a folder of documents, each of which provides more
detail on the policy approach to development in the local authority
area. They will normally include a Core Strategy, containing the
general thrust of the development strategy for the area, and site allo-
cation and development control policies. There will usually be
separate development plan documents to deal with waste and min-
eral developments prepared by the relevant local authority (usu-
ally the County Council outside London or in metropolitan areas).
More detail on the workings and formulation of local development
frameworks is provided in the Government’s planning policy state-
ment PPS12: Local Spatial Planning.

Local government: other functions

1.37 Outside London, county councils are responsible for fire
services, main and district highways, refuse disposal, and a few
other functions. Outside the metropolitan areas county councils are
also responsible for education and welfare services, which in the
metropolitan areas are the responsibility of the district councils.

1.38 All district councils are responsible for housing, refuse collec-
tion, drainage, clean air and public health generally (but not sewer-
age and water supply), development control, parks and open spaces,
and building controls, etc. A district council may also (by arrange-
ment with the county council) undertake the maintenance of urban
roads (other than trunk roads), bridleways, and footpaths within
its district. Detailed provisions as to the tendering of services by



local authorities are now set out in the Local Government Act 1999
and the Local Government Act 2003 in the creation of best value
authorities.

1.39 From 1974 to 1989 the provision and maintenance of sewers
and sewerage disposal, together with water supply and distribution
and the prevention of river pollution, was the responsibility of spe-
cial authorities: the ten regional water authorities (nine in England,
one in Wales). Under the Water Act 1989 the water industry was
privatised and as a consequence the sewerage functions of the
former water authorities have passed to successor companies, which
are in most instances also responsible for water supply, except in
those areas where this was formerly the responsibility of statutory
water companies which remain in existence. Water and sewerage
undertakers are forbidden from causing river pollution, the preven-
tion of which is now the responsibility of the Environment Agency.
The successor companies are constituted under the regime of the
Companies Acts and are appointed by the Secretary of State to act
as water and/or sewerage undertakers.

2 Other statutory bodies

English Heritage

2.01 The Historic Buildings and Monuments Commission for
England, more commonly known as °‘English Heritage’, was
established under section 32 of the National Heritage Act 1983.
It is an executive non-departmental public body sponsored by the
Department of Culture, Media and Sport. As a body corporate, its
members are appointed by the Secretary of State, and serve for a
maximum of 5 years. Its functions include making grants in rela-
tion to historic buildings and conservation areas, acquiring historic
buildings, acquiring or becoming the guardian of ancient monu-
ments, and undertaking archaeological investigation and publishing
the results. It may prosecute for offences under the Ancient Monu-
ments and Archaeological Areas Act 1989 or under the Planning
(Listed Buildings and Conservation Areas) Act 1990. Within Greater
London, it has the power, concurrently with the London Boroughs,
to take enforcement action against breaches of listed building
control (Planning (Listed Buildings and Conservation Areas) Act
1990, section 45).

2.02 Its duties are, so far as practicable in exercising its functions:
to secure the preservation of ancient monuments and historic build-
ings in England; to promote the preservation and enhancement
of the character and appearance of conservation areas situated in
England; and to promote the public’s enjoyment and advance their
knowledge of ancient monuments and historic buildings situated in
England (section 33 of the National Heritage Act 1983).

2.03 English Heritage plays an important role in the list-
ing of buildings. Although ultimate responsibility for deciding
which buildings should (and should not) be listed rests with the
Secretary of State, English Heritage may compile lists of build-
ings of special architectural or historic interest for the Secretary
of State’s approval, and must be consulted by him before he com-
piles, approves, adds to or modifies any such list (Planning (Listed
Buildings and Conservation Areas) Act 1990, section 1).

2.04 English Heritage must be consulted by the planning author-
ity on a range of applications, including: the demolition in whole
or part, or the material alteration, of a listed building in Greater
London; development likely to affect the site of a scheduled mon-
ument or development likely to affect any Grade I or Grade II reg-
istered garden or park of special historic interest: Article 10, the
Town and Country Planning (General Development Procedure)
Order 1995 (SI 1995/419).

2.05 English Heritage publishes a wide range of advice on
the care of historic buildings, such as The Repair of Historic
Buildings: Advice on Principles and Methods, and its guidance
on The Conversion of Historic Farm Buildings. Early consultation
with English Heritage will often be useful.
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Natural England and the Countryside Council
for Wales

2.06 Section 1 of the Natural Environment and Rural Commu-
nities Act 2006 established Natural England, an independent
body replacing English Nature and the Countryside Agency.
Nature conservation functions previously exercisable in respect
of Wales by the Nature Conservancy Council were transferred to
the Countryside Council for Wales (CCW) (section 128 of the
Environmental Protection Act 1990).

2.07 These two bodies are responsible for the establishment,
maintenance and management of nature reserves, the notifica-
tion and protection of (SSSIs), the provision of advice for the
Secretary of State or the Welsh Assembly on the development and
implementation of policies for, or affecting, nature conservation
in their areas, the provision of advice and the dissemination of
knowledge about nature conservation in their areas, and the com-
missioning or support of research which is relevant to their func-
tions. They also advise on any endangered animal or plant which
should be added to, or removed from, the lists of protected spe-
cies. The general purpose of Natural England is to ensure that the
natural environment is conserved, enhanced and managed for the
benefit of present and future generations.

2.08 Natural England or CCW must be consulted by planning
authorities before permission is granted for development of land
in a SSSI, or in any consultation area around a SSSI, or for devel-
opment which is likely to affect a SSSI or major development
in an area of particular natural sensitivity or interest which may
be affected: Article 10, Town and Country Planning (General
Development Procedure Order) 1995 (SI 1995/419). Consultation
areas are defined by English Nature and may extend up to a maxi-
mum of 2kilometres from the boundary of the SSSI.

The Environment Agency

2.09 The Environment Agency was established under the
Environment Act 1995 as a body corporate, and has inherited
functions previously carried out by; the National Rivers Authority;
the Waste Regulation Authorities; HM Inspectorate of Pollution;
and certain functions of the Secretary of State in relation to radi-
oactive substances, ‘special category effluent’ and sludge. The
Agency has functions with respect to pollution control, water
resources, environmental duties with respect to sites of special
interest and flood defence.

2.10 Its principal aim in discharging its functions, as set out in sec-
tion 4 of the Environment Act 1995, is ‘so to protect or enhance the
environment, taken as a whole, as to make the contribution towards
attaining the objective of achieving sustainable development’, in
which regard the Agency receives guidance from Ministers on the
extent of the contribution the Agency is expected to make.

2.11 The Agency must be consulted by the planning authority on
any application for development involving: mining operations; the
carrying out of works or operations in the bed of, or within 20 metres
of the top of a bank of, a main river which has been notified to the
local planning authority by the Agency as a main river; culverting
or controlling the flow of any river or stream; the refining or storage
of mineral oils or derivatives; the deposit of refuse or waste; use of
land as a cemetery; fish farming; (with certain minor exceptions)
the retention, treatment or disposal of sewage, trade waste, slurry or
sludge; and, other than for minor development, land in area within
Flood Zones 2 or 3, or Flood Zone 1 if it has critical drainage
problems and has been notified by the Agency; and land of more
than 1 hectare: Town and Country Planning (General Development
Procedure) Order 1995, Article 10.

2.12 The functions carried out by the Environment Agency are,
largely mirrored by those carried out by the Scottish Environment
Protection Agency for Scotland.
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Sports Council for England

2.13 The Sports Council for England, known as ‘Sport England’,
is the government agency responsible for developing a world-class
community sport system in England. Sport England must be con-
sulted by local planning authorities on an application for develop-
ment which is likely to prejudice or lead to the loss of the use of
land being used as a playing field, or is on land which has been
used as a playing field at any time in five years before the making
of the planning application where the land remains undeveloped,
or on land which is allocated for playing field use, or involves
replacement of a grass pitch with an artificial surface: see Town
and Country Planning (General Development Procedure) Order
1995, Article 10.

Health and Safety Executive

2.14 The Health and Safety Executive (HSE) was established by
section 10 of the Health and Safety at Work etc Act 1974. The
HSE must be notified of development within an area which has
been notified to the local planning authority by the HSE because
of the presence within the vicinity of toxic highly reactive, explo-
sive or inflammable substances, where the development involves
residential accommodation, or more than 250m? of retail space,
or more than 500m? of office space or more than 750 m? of indus-
trial processes or it is likely to result in a material increase in the
number of persons working within the notified area.

3 Statutory undertakers: connections to
services

3.01 When starting to design a building for a client, any architect
is obliged at an early stage to consider the availability of mains
services and the rights of his client as landowner regarding the
various statutory undertakers: sewer and highway authorities,
water, gas, and electricity supply undertakings, and possibly the
water undertaker if it is proposed to use a water course as a means
of disposing of effluent from the building. The legal provisions
regulating these matters are discussed below.

Sewers

3.02 Sewers are generally channels (artificial or natural) used for
conveying effluent (i.e. waste liquids — clear water, surface water
from covered surfaces, land or buildings, foul water, or trade
effluent) from two or more buildings not within the same curti-
lage. Curtilage is normally in non-technical terms, equivalent to
the natural boundaries of a particular building; thus the curtilage
of an ordinary dwelling house would often include the garage, the
garden and its appurtenances, and any outbuildings.) By contrast,
a conduit which takes effluent from one building only or from
a number of buildings all within the same curtilage, is in law a
‘drain’ (see the Public Health Act 1936, the Water Industry Act
1991 and the Building Act 1984). This distinction is important, as
a landowner never has any legal right to let his effluent flow into a
drain belonging to another person (even if that other person is
a local authority) unless he has acquired such a right by at least
20 years’ use or as the result of an agreement with the other per-
son (Chapter 2). The same rule applies to a private sewer; but if
the conduit to which he proposes to drain his effluent is a public
sewer, he will have certain valuable rights to use it.

3.03 All public sewers are vested in (i.e. owned by) the sewer-
age undertakers. A sewer is a public sewer if it existed as a sewer
(regardless of who constructed it) before 1 October 1937, or if
it was constructed by a local authority after 1 October 1937 and
before 1 April 1974, or by a water authority before 1 November
1989, or by a sewerage undertaker after 1 November 1989 and was
not designed to serve only property belonging to a local author-
ity (e.g. a council housing estate), or if it has been adopted as a
public sewer since 1 October 1937 (see Water Act 1989 and Water
Industry Act 1991).

Rights to connection

3.04 By section 106 of the Water Industry Act 1991, the owner or
occupier of any premises in the area of a sewerage undertaker, or
the owner of any private sewer which drains premises, has a right
to cause his own drains or private sewer to communicate with the
public sewers or public lateral drains (which satisfy sewer stand-
ards) of that undertaker and to discharge foul and surface water
from his premises to it. Connecting sewers or drains from the
premises to the public sewer must be constructed at the expense of
the landowner concerned. Sometimes — but not often — the sewer-
age undertaker may itself construct ‘laterals’, or connecting drains
leading from the main sewer to the boundary of the street to which
house drains may be connected.

3.05 There are a few exceptions to this general rule:

1 No substance likely to injure the sewer or to interfere with the
free flow of its contents, no chemical refuse or waste stream, or
any petroleum spirit or calcium carbide, may be caused to flow
into a public sewer (Water Industry Act 1991, section 111).

2 The general rule does not apply to trade effluents (section
106(2)(a)).

3 The general rule does not permit a communication directly
with a storm-water overflow sewer (section 106(2)(c)).

4 Where separate public sewers are provided for foul and for
surface water, foul water may not be discharged into a sewer
provided for surface water, and surface water may not, with-
out the consent of the sewerage undertaker, be discharged into
a sewer provided for foul water (section 106(2)(b)). It is par-
ticularly important that an architect should know whether the
undertaker’s sewerage network is designed on the separate sys-
tem, as he may in turn have to provide a separate drainage for
the building he is designing.

Procedure

3.06 A person wishing to connect his sewer or drain to a public
sewer must give the sewerage undertaker written notice of his
proposal, and the undertaker may within 21 days of such notice
refuse to permit him to make the communication if the mode of
construction or condition of the drain or sewer is such that the
making of the communication would be prejudicial to their sewer-
age system (section 106(4) of the Act), but they may not so refuse
for any other reason. Any dispute with the undertaker under these
provisions may be settled by way of an application to the local
magistrates, or in some cases by a reference to arbitration.

3.07 Alternatively, where proposals have been served on the under-
taker, the undertaker may within 14 days of service give notice that
it intends to make the communication to the public sewer itself
(section 107 of the Act). The private landowner is then obliged to
permit the undertaker to do the work of making the house drains or
sewer connect with the public sewer, and he has to bear the sewer-
age undertaker’s reasonable expenses so incurred. The undertaker
is not obliged to make the communication until his reasonable esti-
mate of the cost has been paid, or security for such payment has
been given.

3.08 When making the communication, the undertaker (or the pri-
vate owner if he is allowed to do the work himself) has power as
necessary to break open any street (section 107(6) of the Act).

Approval of drainage

3.09 The arrangements proposed to be made for the ‘satisfactory
provision’ for drainage of a building must be approved by the district
council or London Borough Council at the time when the building
plans are considered under the Building Regulations (see Building Act
1984, section 21 and Chapter 9). Disposal of the effluent may be to a
public sewer, or to a cesspool or private septic tank, and in the case
of surface water, to a highway drain or a watercourse or to the sea. In
this instance it should be noted that the powers remain with the district
council and have not been transferred to the sewerage undertaker.



3.10 If there is no existing main sewer into which the property
could be drained, the owner or occupier (usually with the owners,
etc., of other premises) may requisition the sewerage undertaker to
provide a public sewer, under section 98 of the Water Industry Act
1991. They must then satisfy conditions specified by the under-
taker, the most important of which is likely to be that those req-
uisitioning the sewer shall undertake to meet any ‘relevant deficit’
of the undertaker in consequence of constructing the sewer. This
section applies only to sewers to be used for domestic purposes.

Highway drains

3.11 A landowner has no legal right to cause his drains (or sewers)
to be connected with a highway drain, and this applies equally to sur-
face water drains taking effluent from roads and paved surfaces on a
private housing estate. Such drains may, in accordance with the statu-
tory provisions outlined above, be connected with a public sewer, but
if it is desired to connect with a drain or sewer provided for the drain-
age of a highway and vested in the highway authority, the consent of
the highway authority must first be obtained. The highway authority
will normally be the county council or unitary authority.

3.12 A public sewer may be used to take surface water from a
highway, but that does not affect its status as a public sewer, nor
does the fact that house drains may in the past have been con-
nected (probably unlawfully) with a highway drain convert such
highway drain into a public sewer (Rickarby v New Forest RDC
[1910] 26 TLR 586). It is only to public sewers that drains or sew-
ers may be connected as of right.

Rivers

3.13 If it is desired to discharge effluent into a watercourse the
consent of the Environment Agency must be obtained for the mak-
ing of a new or altered discharge of trade or sewage effluent under
section 88(2) of the Water Resources Act 1991. Consents may be
granted subject to conditions. The Secretary of State may direct
particular applications for consent to be transmitted to him or her,
and may cause an inquiry to be held into the application (Water
Resources Act 1991, Schedule 10, as amended by Schedule 22 of
the Environment Act 1995).

3.14 If a person causes or knowingly permits the discharge of any
poisonous, noxious or polluting matter or any waste matter into a
watercourse without the permission of the Environment Agency,
he commits an offence under section 85 of the Water Resources
Act 1991.

The sea

3.15 A private landowner has at common law no legal right to dis-
charge his sewage or other polluting matter in to the sea; indeed,
as the Crown originally owned the foreshore between high and
low tides, he might not have any legal right to take his drain or
sewer as far as the water. However, even if such a right can be
acquired (and now the Crown’s rights have in many cases been
sold or leased to local authorities or private landowners) it seems
that the discharge of sewage by means of a pipe into the sea is
subject to the same control of the Environment Agency (see Water
Resources Act 1991: and the definition of ‘controlled waters’ in
section 104, which includes coastal waters and territorial waters).

3.16 There must also be no nuisance caused as a consequence,
and no breach of any local by-law made by a sea fisheries com-
mittee prohibiting the discharge of matter detrimental to sea fish
or sea fishing (Sea Fisheries Regulations Act 1966, section 5). If
effluent discharging into the sea does cause a nuisance, any person
harmed can take proceedings for an injunction and/or damages, as
in Foster v Warblington UDC [1906] 1 KB 648, where guests at a
banquet were poisoned from oysters taken from a bed which had
been affected by sewage.
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Trade effluents

3.17 In the case of a proposed discharge of ‘trade effluent’, the
special controls of the Water Industry Act 1991, Chapter III,
apply. ‘Trade effluent’ is defined in the Act of 1991 as meaning
‘any liquid, either with or without particles of matter in suspen-
sion therein, which is wholly or in part produced by the course of
any trade or industry carried on at trade premises, and, in relation
to any trade premises, means any such liquid as aforesaid which
is so produced in the course of any trade or industry carried on at
those premises, but does not include domestic sewage’ (1991 Act,
section 141(1)). ‘Trade premises’ are defined as ‘any premises
used or intended to be used for carrying on any trade or industry’
(including agriculture, horticulture, fish farming and scientific
research) (Water Industry Act 1991, sections 141(1) and 141(2)).

3.18 Where it is intended to discharge trade effluent as defined
above into a public sewer, consent must first be obtained from the
sewerage undertaker (see Water Industry Act 1991, section 118).
This is done by the owner or occupier of the premises serving on
the undertaker a ‘trade effluent notice’ under section 119. This
must specify (in writing) the nature or composition of the pro-
posed effluent, the maximum quantity to be discharged in any one
day, and the highest proposed rate of discharge of the effluent.
From a date yet to be appointed, the legislation may be amended
to include a requirement to identify the steps proposed to be taken
in relation to the discharge for minimising the polluting effects on
any controlled waters and the impact of the discharge on the sew-
erage services. This notice (for which there is no standard form) is
then treated by the undertaker as an application for their consent
to the proposed discharge. No effluent may then be discharged for
a period of 2 months (or such less time as may be agreed by the
undertaker).

3.19 A decision, when given by the undertaker, may be a refusal
to permit the discharge or a consent. A consent may be given sub-
ject to conditions as to a number of matters ‘including a payment
by the occupier of the trade premises of charges for the reception
and disposal of the effluent’, as specified in section 121 of the Water
Industry Act 1991. These conditions may be varied (not more fre-
quently than once every two years) by direction given by the sew-
erage undertaker (section 124). The owner or occupier of trade
premises has a right of appeal to the Water Services Regulation
Authority against a refusal of consent to a discharge, against the
conditions imposed in such a consent, or against a direction sub-
sequently given varying the conditions (Water Industry Act 1991,
sections 122 and 126). On appeal, the Authority may review all the
conditions, whether or not they have been appealed against, and
substitute for them any other set of conditions or annul any of the
conditions (section 122(3)).

3.20 In practice, however, it is frequently desirable for an industri-
alist’s professional advisers to discuss disposal of trade effluent with
the officers of the sewerage undertaker, with a view to an agree-
ment being entered into between the owner of the premises and
the undertaker under section 129 of the Water Industry Act 1991.
This will avoid the need to serve a trade effluent notice, and better
terms can often be obtained by negotiation than by the more for-
mal procedure of the trade effluent notice. The contents of any such
agreement becomes public property, as a copy has to be kept at the
sewerage undertaker’s offices and made available for inspection and
copying by any person (Water Industry Act 1991, section 196).

Water supply

3.21 The water supply authority will be the local water undertaker (a
company appointed for a designated area of England and Wales by
the Secretary of State (see Water Industry Act 1991, section 6), but
where before 1989 supply was made by a statutory water company,
this may remain in existence. The statutory water companies may
have their own private Acts of Parliament regulating their affairs.
Readers dealing in practice with a particular water undertaking
should ascertain whether there are any local statutory variations.
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Rights to connection: domestic premises

3.22 If the owner or occupier of premises which consist in the
whole or any part of a building, or any premises on which any per-
son is proposing to erect any building or part of a building, within
the area served by a water undertaker wishes to have a supply for
domestic purposes, he may serve a notice requiring the undertaker to
connect a service pipe to those premises to provide a supply of water
for domestic purposes (Water Industry Act 1991, section 45).

3.23 The obligation is to provide a connection. The undertaker
is only required to lay that part of the service pipe serving the
premises which leads from the main to the boundary of the street
in which the main is laid or to the stopcock; the laying of the
remainder is the responsibility of the owner or occupier. If the sup-
ply pipe passes through any property belonging to another owner,
his consent must be obtained in the form of an express easement or
a licence (Chapter 2). Any breaking up of streets must be effected
by the undertakers and not by the owner requiring the supply.

3.24 Where a notice has been served under section 45, the under-
taker is under a duty to make the connection. This must generally
be done within 21 days of the service of the connection notice or,
where it is necessary for the person serving the notice to lay any
part of the service pipe himself, within 21 days of the date on which
he gives notice stating that the pipe has been laid. Work carried out
by the undertaker will be done at the expense of the person request-
ing the connection, and the undertaker may make it a condition of
installation that a meter is installed, and may insist that the plumbing
of the premises is compatible with such a meter (section 47).

3.25 Once a connection has been made, the undertaker is under
a duty to provide a supply of water. The undertaker will have an
excuse for not providing a supply if such failure is due to the carry-
ing out of ‘necessary works’ (Water Industry Act 1991, section 60).

3.26 This assumes, of course, that the water main in the near-
est street is within a reasonable distance from the house or other
premises to be served. Where the main is not readily available, the
owner of the premises may serve a requisition on the undertaker
requiring them to extend their mains (Water Industry Act 1991,
sections 41-43A). Where such a notice is served the water under-
taker may require the owner to undertake to pay an annual sum,
not exceeding the amount (if any) by which the water charges pay-
able for the use during that year of that main are exceeded by the
annual borrowing costs of a loan of the amount required for the
provision of main. Such payments may be levied for a maximum
of 12 years following the provision of the main (Water Industry
Act 1991, section 42). Provided those conditions have been satis-
fied, the water undertaker must extend their main within a period
of three months (Water Industry Act 1991, section 44).

Rights to connection: non-domestic premises

3.27 Owners or occupiers of premises requiring a supply of water
for industrial or other (non-domestic) purposes or for premises not
including the whole or any part of a building, must come to terms
for a supply with the undertakers or, failing agreement, according
to terms determined by the Director General of Water Services
(Water Industry Act 1991, sections 55 and 56).

Gas supply

3.28 Following the privatisation of the gas industry in 1986, the
privileges previously conferred on the British Gas Corporation
have been abolished, and gas is now supplied by a number of dif-
ferent companies. Under the Gas Act 1995, the Gas and Electricity
Markets Authority may grant licences: (1) to public gas transport-
ers, authorising them to carry gas through pipes to any premises
in their authorised area and to convey gas to any pipeline system
operated by another transporter; (2) to gas interconnectors; and
(3) to gas suppliers and shippers, authorising them to supply gas
to specified premises. A person may not hold licences for both the
public transport and the supply of gas (sections 6—7).

3.29 If the owner or occupier of premises requires a supply of gas
for any purpose (not necessarily domestic), he may serve a notice
on the public gas transporter for the area specifying the premises,
and the day on which it is desired the service shall begin — and
a reasonable time must be given (Gas Act 1986, section 10, as
amended by the Gas Act 1995). The transporter must comply with
such a request, but only if the premises are within 23 metres of
any of their mains, not being a main used for a separate supply for
industrial purposes or for conveying gas in bulk, or if they could
be connected to any such main by a pipe supplied and laid by the
owner or occupier of the premises.

Electricity supply

3.30 The Electricity Act 1989 provided for the privatising of
the generation and supply of electricity. The Gas and Electricity
Markets Authority is authorised to license persons to generate,
transmit, distribute and supply electricity or participate in the
operation of an electricity interconnector, in designated areas
(1989 Act, section 6).

3.31 Under section 16 of the 1989 Act, a licensed electricity dis-
tributor for an area is under a duty to make or give a connection
to premises where requested by the owner or occupier. The owner
of occupier must serve a notice requiring the distributor to offer
terms, specifying the premises, the date by which the connection
should be made, and the maximum power which may be required.
Where such a request necessitates the provision of electrical
lines or plant by the public electricity supplier, the supplied may
require any expenses reasonably incurred in providing the supply
to be paid by the consumer requesting the supply (Act 1989, sec-
tion 19). Any dispute arising out of the above obligations may be
referred by either the consumer or supplier to the Authority for
resolution (Act 1989, section 23).

Electronic Communications

3.32 The Telecommunications Act 1984 provided for the priva-
tisation of British Telecommunications. Today consumers can
obtain communication services from a wide variety of licensed
operators. The terms for the provision of communications services
depends upon: (1) the licence conditions regulating the particular
communications company, as approved by Ofcom under the
Communications Act 2003, the Telecommunications Act 1984 and
the Wireless Telegraphy Act 2006, and (2) the standard contracts
offered by the specific company supplying the service.

Construction of mains

3.33 All the utility undertakings have inherent powers to negoti-
ate on terms with private landowners for the grant of easements
or ‘wayleaves’ (Chapter 2) to enable them to place mains, cables,
wires, apparatus, and so on over or under privately owned land.
They also have powers to break open public streets for the purpose
of constructing mains. Water and sewerage undertakers (Water
Industry Act 1991, Schedule 6), gas transporters (Gas Act 1986,
Schedule 3), electricity suppliers (Electricity Act 1989, Schedule 16)
and licensed communications operators (Telecommunications Act
1984, Schedule 2, as amended by the Communications Act 2003,
Schedule 3) all have statutory powers enabling them to place such
mains and apparatus in private land, without the consent of the
landowner or occupier concerned, on payment of proper compen-
sation. Private persons have no such compulsory rights, although
rights may be compulsorily acquired for an oil or other pipeline
under the Pipelines Act 1962.

3.34 All the utility undertakers can also be authorised, without the
consent of the landowner, to place their mains, apparatus, etc., on
‘controlled land’ (land forming part of a street or highway main-
tainable or prospectively maintainable at public expense) or in
land between the boundary of such a highway and any improve-
ment line prescribed for the street (New Roads and Street Works
Act 1991, Part I1I).



4 Private streets

4.01 It is not within the scope of this chapter to describe the
whole law governing the making up of a private street by county
councils at the expense of the frontagers to such a street, but the
special rules that regulate the construction of a building in a “pri-
vate street’ are outlined.

Definition

4.02 A private street may or may not be a highway (i.e. any way,
footpath, bridlepath, or carriageway over which members of the
public have rights to pass and repass). The word ‘private’ does not
mean that it is necessarily closed to the public (although it may
be), but that the street has not been adopted by a highway author-
ity, and therefore it is not maintainable by them on behalf of the
public at the public expense. It must also be a ‘street’, an expres-
sion which has not been precisely defined, but which includes a
cul-de-sac, lane, or passage (Highways Act 1980, section 331(1)).
This does not mean, that every country road is a street; it has been
said that

‘what one has to find before one can determine that the high-
way in question is a street, is that the highway has become a
street in the ordinary acceptation of that word, because by rea-
son of the number of houses, their continuity and their proxim-
ity to one another, what would be a road or highway has been
converted into a street’.

(Attorney General v Laird [1925] 1 Ch 318 at p. 329)

Advance payments code

4.03 As a general principle, before a new building may be erected
in a new street, the developer must either pay to the local author-
ity or secure to their satisfaction (by means of a bond or mort-
gage, etc.), a sum equivalent to the estimated cost, apportioned to
the extent of the frontage of the proposed building to the private
street, of carrying out street works to such an extent that the street
would be adopted by the highway authority (the advance payments
code — Highways Act 1980, section 219). ‘Street works’ means
sewering, levelling, paving, metalling, flagging, channelling, mak-
ing good, and lighting. The standards required are not specified in
the legislation, but clearly they must not be unreasonably strin-
gent. In general, the standard prevailing for similar streets in the
authority’s district is required.

Section 38 of Highways Act 1980

4.04 The need to pay or give security in advance of the build-
ing work being started can be avoided if an agreement has been
entered into with the local authority under section 38 of the
Highways Act 1980, pursuant to an exception from the general
principle contained in section 219(4)(d) of that Act.

4.05 Under section 38, the local authority may enter into an agree-
ment with the developer of land on either side or both sides of a
private street; the authority can agree to adopt the street as a high-
way maintainable at public expense when all the street works have
been carried out to their satisfaction, and the developer agrees to
carry them out within a stated time. If the works are not so carried
out, the local authority can still use their statutory powers to carry
out the works (or to complete them), at the expense of the frontag-
ers; it is therefore customary for the developer to enter into a bond
for his performance with a bank or an insurance company.

4.06 Such an agreement takes the street, or the part of the street
to which the agreement relates, outside the operation of the above
general principles. The developer can then sell building plots or
completed houses ‘free of road charges’ to purchasers. Though the
street may not have been made up at the time of purchase, the pur-
chaser is protected, as the developer has agreed to make up the
street; if he fails to carry out his promise, the local authority will
be able to sue on the bond and recover sufficient to pay for street
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works’ expenses without having to charge them to the frontagers.
If the authority should proceed against the frontagers, they in turn
normally have a remedy against the developer and on the bond,
but this may depend on the terms of their purchase.

4.07 The architect is not necessarily professionally concerned in
such matters, but it is suggested that it is his duty to be aware of
the potential expense to his client of building in an unmade pri-
vate street, and he should advise his client to consult his solicitor
in any difficult case, or where the exact legal position is not clear.

5 Grants

5.01 Circumstances in which a building owner is able to obtain a
grant from the local authority (in this case, the district council) for
some alteration or extension of his dwelling are considered below.
All statutory provisions considered here concern dwelling-houses
(or flats and so on), but it may be possible in development areas
and enterprise zones (Local Government, Planning and Land Act
1980) to obtain grants for industrial development.

5.02 Up until July 2003, grants were available pursuant to the
Housing Grants, Construction and Regeneration Act 1996. From
18 July 2003 that Act was substantively repealed and replaced by
the Regulatory Reform (Housing Assistance) (England and Wales)
Order 2002. The Government has published Circular guidance in
Circular 05/2003 Housing Renewal which should be read by all
architects when seeking to obtain grant money on behalf of their
clients in connection with alteration or extension of dwellings,
along with any relevant guidance or policy applicable to the rel-
evant local authority area in question.

5.03 Under the Order, for the purpose of improving living condi-
tions in their area, local authorities may provide direct or indirect
assistance to a person for the purposes of enabling him:

(a) to acquire living accommodation;

(b) to adapt or improve living accommodation;

(c) to repair living accommodation;

(d) to demolish buildings comprising or including living accom-
modation;

(e) where buildings comprising or including living accommoda-
tion have been demolished, to construct buildings that com-
prise or include replacement living accommodation.

5.04 Assistance may be provided in any form and may be subject
to conditions, including as to repayment or making a contribution
towards the assisted work. Examples of possible conditions, such
as to eligibility and payment are given in the guidance. Before
imposing a condition as to repayment or contribution the authority
must have regard to the ability of the person to make the repay-
ment or contribution. The primary methods of assistance, will be
grants or loans, although other forms of assistance, such as dis-
counted materials, or access to a tool hire scheme, may also be
provided. A mandatory grant remains available for the provision
of facilities for a disabled person in a dwelling. Applicants must
be 18 years old and are means tested. There is a maximum level of
grant. For further information, see the terms of the above Order.

Agriculture

5.05 Under the Hill Farming Act 1946 and Livestock Rearing Act
1951, a grant may be obtained from the Minister of Agriculture,
Fisheries and Food towards the cost of improving a dwelling as
part of a scheme prepared with ‘a view to the rehabilitation of
livestock rearing land’.

Conversion of closets

5.06 A grant not exceeding half the cost may be claimed towards
the expenditure incurred by the owners of a dwelling in convert-
ing an earth or pail closet to a WC, either pursuant to a notice
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served by the authority, or where it is proposed to undertake the
work voluntarily. In the latter case the grant is payable at the local
authority’s discretion (Building Act 1984, section 66).

Clean air

5.07 Where a private dwelling (an expression which includes part
of a house) is situated within a smoke control area, a grant may be
claimed from the local authority amounting to 70% of the expend-
iture reasonably incurred in adapting any fireplace or fireplaces in
the dwelling to enable them to burn only ‘authorised fuels’ such
as gas, electricity, coke, or specially prepared solid fuels (Clean
Air Act 1993, section 25 and Schedule 2). A similar grant may be
obtainable for certain religious buildings (section 26).

Historic buildings

5.08 In the case of a building of historic or architectural inter-
est, whether or not it is ‘listed’ as such (under section 1 of the
Planning (Listed Buildings and Conservation Areas) Act 1990), a
grant towards the cost of repair or maintenance may be obtained
from the local authority under section 57 of the 1990 Act, but such
grants are entirely discretionary and no amounts are specified in
the legislation. Grants and loans are also available from English
Heritage for the maintenance and repair of buildings of outstand-
ing historical or architectural interest. The power to make such
payments is found in section 3A of the Historic Buildings and
Ancient Monuments Act 1953. Normally, the Commission only
make payments for the maintenance and repair (excluding routine
work) of outstanding Grade I or II buildings. The Commission do
not normally make payments towards repair schemes costing less
than £10,000. Further information on potential funds available in
respect of historic buildings may be obtained from the Funds for
Historic Buildings website: www.fthb.org.uk. Where grants are
given they are generally at the rate of 40% of approved expendi-
ture. A similar scheme is administered in Wales.

Airport noise

5.09 Under the Civil Aviation Act 1982, section 79, a grant may
be obtained from the manager of the aerodrome for a building
‘near’ an aerodrome towards the cost of insulating it, or any part
of it, against noise attributable to the use of the aerodrome. The
details of such grants are specified in schemes approved by the
Secretary of State for Transport, and further particulars are obtain-
able from the Secretary of State or usually from the relevant air-
port operator.

Water supply

5.10 The local authority has a discretionary power to make a grant
towards all or any part of the expenses incurred in the provision
of a separate service pipe for the supply of water for any house
which has a piped supply from a main, but which does not have a
separate service pipe (Housing Act 1985, section 523).

6 Housing associations and societies

6.01 A housing association may be formed on a charitable basis for
provision of houses for those in need, or for special groups of per-
sons, such as the elderly or handicapped, in a specified area. Such
an association may also be constituted by an industrial firm for
housing its employees, or by a group of persons proposing to build
its own homes by voluntary (or part voluntary) and co-operative
labour. Frequently such associations are strictly housing socie-
ties having acquired corporate personality by registration with the
Registrar of Friendly Societies. However, a housing association
(which may be incorporated as a company under the Companies
Acts, or by other means) which complies with the provisions
of the Housing Acts (see definition in section 1 of the Housing
Associations Act 1985) and, in particular, does not trade for
profit, is entitled to be considered for certain benefits under the

Housing Acts. Tenants of a housing association who have occu-
pied their homes for at least five years will have a right to pur-
chase the dwelling under Part V of the Housing Act 1985.

Benefits

6.02 First, the association may be able to obtain ‘assistance’ from
the local housing authority in whose area they propose to build. This
may mean making arrangements so that the association can improve
existing council-owned houses, or there is an acquisition of land by
the local authority, which can then be sold or leased to the associa-
tion for building houses; or, with the consent of the Secretary of
State for the Environment, the authority may make grants or loans
on mortgages (at favourable rates of interest — usually 0.25% above
the ruling rate charged to local authorities by the Public Works Loan
Board) to the association to enable them to build houses. They may
be able to obtain a grant from the Housing Corporation (or in Wales
a separate organisation called Housing for Wales, Part II of the
Housing Act 1988) towards the expenses of forming and running
the association (Housing Act 1988, section 50). Registered housing
associations may also be able to obtain grants from the Secretary of
State where the associations’ activities have incurred a liability for
income or corporation tax (Housing Act 1988, section 54).

Housing Corporation loans

6.03 These provisions depend on the goodwill of the local author-
ity; a housing association cannot insist on being given assistance.
As an alternative, an association may be able to get help by ways
of loans for obtaining land and general advice from the Housing
Corporation, a public body set up under the Housing Act 1964.

Setting up a housing association

6.04 In practice people proposing to form a housing society would
be well advised to obtain advice from the Housing Corporation
(Maple House, 149 Tottenham Court Rd, London W1P 0BN or
telephone 0845 230 7000), and those proposing to set up an asso-
ciation should get in touch with the National Housing Federation
(Lion Court, 25 Procter Street, London WC1V 6NY).

7 Special premises

7.01 If an architect is designing any kind of building, he must take
into account the controls exercised under town and country plan-
ning legislation (Chapter 11) and under the Building Regulations
(Chapter 9); and he must consider the question of sewerage and
mains services and the other matters discussed in this chapter. But
if his building is of a specialised kind, or is to be used for some
specialised purpose, additional controls may have to be consid-
ered; the more usual types of special control are outlined below.

Premises for Sale & Supply of Alcohol

7.02 Premises for the retail sale of alcohol, such as a public
house, restaurant or hotel, must be licensed by the local author-
ity under the Licensing Act 2003. The suitability of the premises
for the proposed use, including the ability to comply with relevant
conditions, may be relevant. Applications will normally be granted
unless the local authority raises an objection to the proposal. The
licensing authority will advertise and consult upon applications,
taking advice from the police, the officer of the local fire brigade,
an environmental health officer, and the local planning author-
ity. Each licensing authority is required to produce a statement
of licensing policy which should be examined when making such
applications. An appeal against an adverse decision of the licens-
ing authority lies to the magistrates’ court.

Theatres and cinemas

7.03 The Licensing Act 2003 also now covers the licensing of the
provision of regulated entertainment including theatres and cinemas,



whereas previously such controls were all contained in either the
Theatre Act 1968 and the Cinemas Act 1985.

Hotels

7.04 Hotels are no longer under specific fire certificate obliga-
tions that previously existed under the Fire Precautions Act 1971.
However hotels, as with other premises, are under a general duty
to ensure, so far as reasonably practicable the safety of employees,
and are under a general duty in relation to non-employees to take
such fire precautions as may reasonably be required in the circum-
stances to ensure premises are safe. There is also a duty to carry
out a risk assessment: see Regulatory Reform (Fire Safety) Order
2005 (SI2005/1541).

Shops and offices

7.05 Shops, offices, and railway premises where persons other
than close relatives of the employer are employed to work are
subject to control by the district council, under the Offices, Shops
and Railway Premises Act 1963, provided the time worked at the
premises exceeds 21 hours a week (sections 1-3). This Act provides
for such matters as cleanliness, temperature within rooms, ven-
tilation, lighting, and the provision of WCs (if necessary for both
sexes), washing accommodation, and so on. The standards specified
are detailed, and the Act and regulations made thereunder should
be referred to by architects designing such a building. See also
the Workplace (Health, Safety and Welfare) Regulations 1992 (SI
1992/3004). Fire requirements are now governed by the Regulatory
Reform (Fire Safety) Order 2005 (SI 2005/1541), under which there
are general duties to take such fire precautions as may reasonably
be required in the circumstances to ensure premises are safe.

Factories

7.06 The Factories Act 1961 imposes special control over cer-
tain specialised constructional matters in a factory (as defined in
Factories Act 1961, section 175); there is no special control over
plans (other than the normal controls of the planning legislation
and the Building Regulations), but if the requirements of the Act
are not met in a particular factory, the occupier or (in a tenement
factory) the owner will be liable to be prosecuted for an offence.
Many of these requirements relate to the use and fencing of
machinery, keeping walls and floors clean, and so on, and as such
they are not of direct concern to the architect.

7.07 The fire certificate legislation for factories, as with offices
and shops, has now been changed by the Regulatory Reform (Fire
Safety) Order 2005.

7.08 The effluent from a factory’s sewers or drains may well be
‘trade effluent’ and will then be subject to the special control of
the Water Industry Act 1991, Chapter I11.

7.09 Under the Clean Air Act 1993 factories are subject to sev-
eral constructional controls operating quite independently of the
Building Regulations, but administered by the same local authori-
ties (district councils). Thus any furnace installed in a building
which will be used to burn pulverised fuel, or to burn any other
solid matter at a rate of 45.4kg per hour or more, or any liquid or
gaseous matter at a rate of 366.4kW or more, must be provided
with plant for arresting emissions of grit and dust which has been
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approved by the local authority or has been installed with plans
and specifications submitted to and approved by the local author-
ity (Clean Air Act 1993, section 6).

7.10 Limits are set by regulations for the rates of emission of
grit and dust, and there are certain exemptions from the provi-
sions of section 5 (see the Clean Air (Emissions of Grit and Dust
from Furnaces) Regulations 1971). In addition, a furnace of a
type to which the section applies (section 14: see 1993 Act), may
not be used in a building unless the height of the chimney serv-
ing the furnace has been approved by the local authority (1993
Act, section 15).

Petroleum

7.11 Any premises used for keeping petroleum spirit must be
licensed by the county council; otherwise the occupier is guilty
of an offence (Petroleum Consolidation Act 1928, section 1). The
only exception is when the spirit is kept in separate vessels con-
taining not more than 0.57 litre, with the total quantity not exceed-
ing 15litres. Detailed conditions are usually imposed when such a
licence is granted, and these normally follow the model conditions
recommended by the Home Office. Petroleum licences are usually
renewable each year at a fee (section 2(2) and 4).

Food premises

7.12 If any part of the premises is used for a business involving
food, the more stringent provisions of the Food Hygiene (England)
Regulations 2006 (SI 2006/14) made under the European
Communities Act 1972 and under the Food Safety Act 1990 must
be observed. Premises used as a slaughterhouse or a knacker’s
yard for the slaughter of animals need to be licensed under the
Slaughterhouses Act 1974.

Miscellaneous

7.13 Licences from the district council are also required for
the use of premises as a shop for the sale of pet animals (Pet
Animals Act 1951), for storage or sale of scrap metal (Scrap
Metal Dealers Act 1964), for boarding cats and dogs (Animal
Boarding Establishments Act 1963) or for guard dog kennels
(Guard Dogs Act 1975), and for keeping a riding establishment
(Riding Establishment Acts 1964 and 1970). Childrens Homes,
Independent Hospitals and Care Homes must now be registered
by the Secretary of State under the Care Standards Act 2000. In
all these cases the suitability or otherwise of the premises for the
particular purpose may be an issue in the grant or refusal of the
licence.

7.14 Caravan sites used for human habitation also need a licence
in addition to planning permission (Caravan Sites and Control
of Development Act 1960, Part 1), and detailed conditions as to
hygiene and sanitary requirements are customarily imposed. In
many districts it will also be necessary to obtain a licence from the
council if premises are to be used as a sex shop or for the practice
of tattooing or acupuncture or electrolysis or ear-piercing (Local
Government (Miscellaneous Provisions) Act 1982).

7.15 Premises serving late night refreshment, including take-away
food shops, will require a licence from the local authority under
the Licensing Act 2003.

*This chapter draws heavily on the chapter written for the first edition by Professor J. F. Garner.
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Statutory authorities in Scotland

ROBIN FLETCHER

1 Introduction: government in Scotland

1.01 The Scotland Act 1998 devolves many central government
functions to the Scottish Executive. Law-making for these func-
tions is devolved to the Scottish Parliament. Regulation of the
architectural profession is reserved to Westminster. Devolved mat-
ters relevant to architectural practice in Scotland include:

Local government

Housing

Land-use, planning and building control
Inland waterways

Liquor licensing

Environmental protection

Built heritage

Natural heritage

Road transport

The substantive law in devolved areas continues as before until
altered by the Scottish Parliament. Functions previously exercised
by the Secretary of State for Scotland in relation to matters now
devolved, for example in relation to planning, are exercised by the
Scottish Ministers.

Local authorities

1.02 The Local Government etc. (Scotland) Act 1994 created 32
single-tier, all-purpose, local government authorities in Scotland.
Rockall is part of the Western Isles authority area. In general the
new authorities inherit and exercise for their area all functions
previously confided to regional, district and islands councils.
Sewerage and water, however, have been reorganized and removed
from local authority control (without, as yet, being privatized). At
the same time as the 1994 Act abolished the strategically sized
regional councils, it recognized in a variety of ways the need for
inter-local authority cooperation: structure plans may extend to
the district of more than one local authority; local authorities have
power to make cooperative arrangements for education; there are
only eight police authorities, six of which are joint boards com-
prising up to twelve local authorities; there are, similarly, eight
fire brigades; there is a Strathclyde Passenger Transport Authority;
and the Act generally encourages the formation of joint boards
involving two or more councils for the more efficient discharge of
other functions. Representative community councils with no statu-
tory functions continue as previously.

1.03 Acts and proceedings of the Scottish Executive, the Scottish
Parliament, local authorities, water and sewerage authorities and
joint boards and other statutory authorities are subject to judicial
review. This means, among other things, that there may be a remedy
even where the specific legislation does not provide a right of appeal.

Local government officers and committees

1.04 Local councils are elected every three years. Councils have
to choose a convener and may also choose a deputy convener.
Councils appoint officials and staff to enable them to carry out
their statutory functions. A chief social work officer and certain
other officials have to be appointed. Otherwise councils have
wide discretion in the matter of their internal organization. The
top official, responsible for coordinating the various branches
of the authority’s activity, tends to be styled ‘Chief Executive’.
Departmental chiefs may be called ‘directors’, ‘managers’,
‘heads’, etc. From the architect’s point of view the key officials
will be in the departments, which go by many different names,
responsible for planning and building control. Certain officials,
such as the assessor/council tax registration officer and electoral
registration officer, have specific statutory duties which they must
perform regardless of any instructions from the authority.

1.05 Much of the work of local councils is delegated to commit-
tees. There is likely to be a committee for each service department,
such as development, education or housing, with sub-committees
for each departmental section. Policy may be left to the appropri-
ate service committee in the area of its responsibility. In addition
to standing committees such as these, the authority may also set
up special committees from time to time to deal with particular
problems as they arise.

1.06 In general, committees are composed of council members
only. Employed officials are present at committee meetings to give
advice when required, but without the right to vote.

il | —
D ~

Lamrgtity Qoung the Corcit = s ram =

69



70 Statutory authorities in Scotland

Scottish Water

1.07 The Water Industry (Scotland) Act 2002 provides for the
establishment of a nationwide authority Scottish Water as succes-
sor to the three regional authorities which previously exercised
water and sewerage functions under the 1994 Act. The property
and functions of the existing authorities have now transferred to
Scottish Water.

National Parks

1.08 Special considerations may apply to development within
national parks designated in terms of orders made under the
National Parks (Scotland) Act 2000. Various regulatory functions,
including planning functions, may be devolved upon or transferred
to national parks’ authorities. Two national parks have been desig-
nated: Loch Lomond & the Trossachs and Grampians.

2 Connection to services

2.01 The 2002 Act is primarily concerned with organization and
does not re-enact or spell out in detail the powers and functions
which have been transferred from the old to the new authorities.
The main local authority functions for present purposes are to be
found in the Building (Scotland) Acts, the Sewerage (Scotland) Act
1968, the Town and Country Planning (Scotland) Acts, the Water
(Scotland) Act 1980, the Civic Government (Scotland) Act 1982
and the Roads (Scotland) Act 1984. Under the Act of 1982 the
Sheriff can authorize connections to services through other parts
of a building in multiple ownership. The Water Environment and
Water Services (Scotland) Act 2003 amends the 1968 and 1980
Acts to qualify the authority’s duties to make provision by reference
to ministerial directions as to ‘reasonable cost’ in specific cases.
The Act changes the system for funding new connections and adds
sustainable urban drainage (SUD) systems to Scottish Water’s core
functions as provider of sewerage services.

Sewers

2.02 The Sewerage (Scotland) Act 1968 as amended by the Local
Government etc. (Scotland) Act 1994 and now by the 2000 and
2003 Acts details the powers and functions of sewerage authori-
ties. The 1968 Act consolidated and simplified all previous legisla-
tion and introduced a statutory definition of ‘drains’ and ‘sewers’:
drains are pipes within the curtilage of premises used for draining
buildings and yards within the same curtilage; sewers are all pipes,
except drains as defined, used for draining buildings and yards.

2.03 Public sewers are vested in sewerage authorities, as are vari-
ous new sewers. Junctions to public sewers are also vested in sew-
erage authorities. If a private drain is connected to a public sewer,
it is the sewerage authority’s responsibility to maintain the junc-
tion. The 1994 Act makes new provision for the construction and
maintenance of private sewers not connecting to the public system.

2.04 Sewerage authorities are obliged to provide public sewers as
may be necessary for draining their area of domestic sewage, sur-
face water and trade effluent. The authority has to take public sew-
ers to such point as will enable owners of premises to connect their
drains at reasonable cost. This is subject to the important proviso
that the authority need itself do nothing which is not practicable
at a reasonable cost. Nevertheless, the responsibility for providing
sewers is clearly that of the sewerage authority, while the respon-
sibility for installing drains in indvidual premises is that of the
proprietor.

2.05 Sewerage authorities have powers to construct, close or alter
sewers or sewage treatment works. Where they are not under an
obligation to provide public sewers (i.e. where it is not practicable
for them to do so at reasonable cost), they may enter into an agree-
ment on construction and taking over of sewers and treatment works
with any person they are satisfied is about to construct premises in

their area. Where sewerage authorities come under the obligation to
provide sewers, they may not enter into such agreements. The 1994
Act introduces more flexible arrangements for the construction of
private sewers (including sewers to be connected to the public sys-
tem) and gives sewerage authorities power, subject to the same safe-
guards which apply in relation to construction of public sewers, to
authorize construction of private sewers on third parties’ property.
The 1994 Act also makes it easier to get the sewerage authority to
empty a septic tank, with a right of appeal to the Sheriff in the event
of refusal.

2.06 Where a new development is proposed with appropriate
permissions the responsibility for providing sewers rests with the
sewerage authority, although this does not apply in the case of an
individual house where all that is necessary is a drain or private
sewer to connect with the public system. The situation may arise
where a delay by the authority holds up development. If a devel-
oper chooses to install sewers at his own expense, he will be able
to recover from the authority only if, from the start, he adopts the
correct procedure (Lawrence Building Co. v Lanarkshire County
Council [1978] SC 30). In terms of amendments introduced by the
Water Environment and Water Services (Scotland) Act 2003 Part 2,
the vesting of private sewers, SUD systems and treatment works
is dependent on compliance with such standards as may be laid
down by statutory regulations.

Drains

2.07 Any owner of premises is entitled to connect his drains or
private sewer to a public sewer and to allow his drains to empty
into a public sewer on giving the sewerage authority 28 days’
notice. However, the authority may refuse permission or grant it
subject to conditions. A proprietor may connect his drains to a
sewer in a different sewerage area, but he must first serve notice
on both authorities. The Minister has powers to require the author-
ity in whose area the premises are situated to pay for the service
which the other authority is providing.

2.08 Where a notice regarding connection of a drain or sewer to
a public sewer is served on a sewerage authority, the authority has
powers to direct the manner in which the junction is to be con-
structed and to supervise construction. The authority has the same
powers in relation to any new drain or private sewer if it appears
likely that the drain or sewer will be wanted by it to form part of
the public system. Authorities are bound to meet the extra cost
arising from implementation of their instructions. To allow super-
vision, three days’ notice of the start of work must be given to the
authority.

2.09 A sewerage authority can also require defects in private
drains and sewers to be remedied and may itself carry out the
work if the proprietor fails to do so. Where the defect represents a
health hazard, the authority is empowered to carry out emergency
repairs on 48-hour notice. The cost of repairs carried out by the
authority can be reovered from proprietors.

2.10 Sewage discharged into a public sewer must not be of such
a nature as to cause damage to the sewer or, through mixture with
other sewage, to cause a nuisance.

Trade effluent

2.11 The discharge of trade effluent into public sewers and other
disposal and treatment of trade effluent is regulated by Part II
of the 1968 Act as amended. New discharges can be made only
with the consent of the sewerage authority. Application for con-
sent is made by serving a trade effluent notice on the authority
which must specify the nature of the effluent, the maximum daily
quantity and the maximum hourly rate of discharge. The applica-
tion has to be determined within three months. Consent may be
granted subject to conditions. There is a right to appeal to the
Minister. Sewerage authorities have power to treat and dispose of
trade effluent by agreement with the occupiers of trade premises.



Scottish Environment Protection Agency (SEPA)

2.12 The Scottish Environment Protection Agency (SEPA) consti-
tuted by the Environment Act 1995 has assumed the functions of
the River Purification Boards, HM Industrial Pollution Inspectorate
and the waste and air pollution powers of local councils. SEPA has
functions in relation to approving discharges of sewage and other
effluent, the provision of septic tanks, etc. The Environment and
Water Services (Scotland) Act 2003 implements the Community
framework directive for action in the field of water policy 2000/60/
EC. The Act sets out the duties of the Scottish Ministers and SEPA
in relation to protection of the water environment.

Water supply

2.13 Substantive legislation on water supply is consolidated in the
Water (Scotland) Act 1980 as amended by the Local Government
etc. (Scotland) Act 1994 and now by the 2000 and 2003 Acts. In
terms of the 1980 Act persons erecting new buildings of any type
are obliged to make adequate provison to the satisfaction of the
water authority for a supply of clean water for the domestic pur-
poses of persons occupying or using the building. Water authori-
ties may also require house owners to provide water supplies in, or
if that be impracticable, immediately outside their houses.

2.14 Water authorities are under an obligation to provide supplies
of wholesome water to every part of their areas where a supply is
required for domestic purposes and can be provided at reason-
able cost. They are obliged to lay main water pipes so that buildings
where domestic supplies are required can be connected at a reasona-
ble cost. When a question arises as to whether water can be supplied
in this manner to any area at a reasonable cost, the Scottish Executive
must decide, if requested to do so by ten or more local electors.

2.15 Interms of amendments introduced by the Water Environment
and Water Services (Scotland) Act 2003 Part 2, the duty to lay sup-
ply pipes does not apply where there is an agreement with a third
party to lay pipes; and third parties may be authorized by Scottish
Water to lay mains and communication pipes under roads and on
any land to connect to public mains. As a rule vesting takes place
when a third party system connects with a public main but Scottish
Water may determine that there shall be no vesting and that the
duty of maintenance remains with the third party. Compliance with
such standards as may be laid down by statutory regulations is a
prerequisite of vesting. Vesting may be subject to conditions about
costs on either side. Advance agreement is recommended.

2.16 Water authorities are also obliged to supply water on reason-
able terms for non-domestic purposes, provided that to do so would
not prejudice their ability to supply water for domestic purposes.

2.17 The procedure for obtaining a water supply for domestic pur-
poses is regulated by the third schedule to the Water (Scotland) Act
1980 as amended. Broadly, the supply pipe is laid by the customer
and then attached to the communication pipe by the water authority.
The customer has to give 14 days’ notice to the water authority and
has to meet the expense of laying the supply pipe and obtain the
appropriate consents but must not break open the street. The author-
ity has to lay the communication pipe and connect it with the sup-
ply pipe and must also lay any part of the supply pipe which has to
be laid in a street. The latter cost is recoverable from the customer.

2.18 The water authority may require a separate service pipe for
each house supplied by them with water. The authority may serve
notice on exisiting customers requiring provision of a separate
service pipe. If the customer fails to comply the authority may
execute the work and recover the cost.

Gas, electricity and telephones

2.19 On these topics reference should be made to Chapter 19, par-
agraph 3.28 to 3.32 as what is said there applies also in Scotland.
The Gas Act 1986 applies with minor modifications in Scotland as
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in England. Likewise the Electricity Act 1989 applies with small
modifications. Storage of liquid and gaseous fuel in tanks, cylin-
ders for domestic use, etc. is regulated by the Scottish Building
Regulations.

Construction of mains

2.20 Again the remarks on this topic in Chapter 19 (paragraphs
3.33 to 3.34) should be referred to. The authority for water and-
sewerage authorities to lay mains is contained in the Water
(Scotland) Act 1980 as amended.

3 Private streets and footpaths

3.01 The law on roads, streets and footpaths is consolidated in the
Roads (Scotland) Act 1984 as amended by the Local Government
etc. (Scotland) Act 1994, etc.

3.02 The 1984 Act defines roads as ways over which there is a
public right of passage by any means, i.e. roads includes footpaths
subject to a public right of passage. Public roads are roads entered
by local councils in their ‘list of public roads’ and are roads which
those authorities are bound to maintain. Private roads are roads
which the authorities are not bound to maintain. The authorities
can require frontagers to make up and maintain a private road.
When a road has been properly made up, the council is bound to
take it over and add it to the list of public roads if application is
made by the requisite number of frontagers.

Footpaths

3.03 The above provisions apply to footpaths as well as vehicular
routes. The authorities are also empowered to take over footpaths
in new developments.

4 Grants

4.01 Local councils have power in terms Part XIII of the Housing
(Scotland) Act 1987, as amended, to make payment of grants for
improvement and repair of dwelling houses. Improvement grants
are mandatory for provision of ‘standard amenities’. Standard
amenities include a water supply for washing and cooking, facilities
for washing and bathing and a WC. The amenities must be for the
exclusive use of the occupants of a dwelling house. Discretionary
improvement grants are available for alteration and enlargement
of dwellings and to make dwellings suitable for disabled occupa-
tion. The Housing (Scotland) Act 2001 amends the 1987 Act and
extends eligibility for improvement grants to works including the
provision of heating systems and insulation, replacement of unsafe
electrical wiring, installation of mains powered smoke detectors
and (in tenement properties) phone entry systems and fire-retard-
ant entry doors for each house. The maximum approved expense
for grant is £20,000.

Works such as lead piping replacement and installation of
smoke alarms for the deaf may attract grant aid under this head.
Repair grants are mandatory for dwelling houses within Housing
Action Areas and where repairs notices have been served.
Discretionary repair grants are subject to property value limits and
needs assessments. Generally grant conditions have to be recorded
or registered in the title or land registers.

4.02 In terms of section 233 of the 1987 Act assistance may be
available to install separate service pipes to houses sharing the
same water supply. Thermal insulation grants for roof space insu-
lation, draughtproofing and insulation of water tanks and cylinders
previously available from local councils in terms of Part XIII of the
Housing (Scotland) Act 1987 are now administered by the Energy
Action Grants Agency (EAGA) Scotland in terms of the Social
Security Act 1990, section 15 and regulations made thereunder.
From July 1999 grant aid in Scotland extends to wall insulation
and heating systems controls. Comprehensive energy advice is
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available from the network of Energy Efficiency Advice Centres.
Grants for means of escape from fire from houses in multiple
occupation may be available in terms of section 249 of the 1987
Act. Environmental improvement grants for communal spaces are
payable under section 251 of the 1987 Act as amended.

4.03 Various grants are available for improvement or rebuilding
of agricultural workers’ cottages. It is not proposed to examine
these in detail. It should also be noted that special grants may be
available in the Highlands, the Islands and in crofting areas for
the erection, improvement or re-building of dwelling houses and
other buildings under the Crofting Acts and regulations from 1955
onwards. Improvement and repair grants made in respect of croft
houses are subject to special conditions in terms of section 256 of
the Housing (Scotland) Act 1987.

4.04 Other grants are payable by various authorities. The Clean
Air Acts and the Airport Authority Act apply in Scotland, and
grants may be obtained where appropriate (Chapter 19, paragraphs
5.19 and 5.21).

5 Housing associations

5.01 The Scottish housing association scene was dominated from
1988 to 2001 by Scottish Homes, a body constituted by the Housing
(Scotland) Act 1988. Under the Housing (Scotland) Act 2001 the
functions of Scottish Homes have been transferred to the Scottish
Ministers and the stock has either been transferred to local asso-
ciations or to Scottish Ministers. Transferred functions include the
duty to maintain a register of housing associations, promoting the
formation of associations and exercising supervision and control
over registered associatins. Housing associations with registered
offices in England are subject to regulation under English law.

5.02 Housing associations as defined by the Housing Act 1985
as amended and satisfying the criteria for registration established
from time to time may register. Registration brings associations
under the supervision and control of the Scottish Ministers and
confers the benefit of eligibility for the capital grants.

5.03 By virtue of sections 59 and 60 of the Housing Act 1988 as
amended, local councils, with ministerial consent, are empowered
to promote the formation and extension of housing associations
and to give them assistance.

6 Special considerations

6.01 Special controls and regulatory regimes apply to a variety of
premises, sites and structures. Some examples may be given.

Premises licensed for sale and consumption of
alcohol

6.02 In terms of the Licensing (Scotland) Act 1976 as amended
by the Local Government etc. (Scotland) Act 1994 liquor licens-
ing is the function of licensing boards constituted by local coun-
cils. The suitability of premises is explicitly a matter for licensing
boards in a number of important respects. Licenses may be refused
on grounds related to the suitability of the premises, their location,
character and condition. No reconstruction, extension or altera-
tion of licensed premises which affects the public is permitted
without licensing board approval. On any application for renewal
the licensing board may require structural alterations to be made.
Where a new licence is applied for, statutory certificates in relation
to planning, building control and food hygiene must be presented.
The board is also bound to consult with the fire authority.

Other licensed premises

6.03 In terms of the Betting, Gaming and Lotteries Act 1963, only
premises licensed for that purpose may be used as betting offices.

In terms of the Gaming Act 1968 as amended, the licensing board
may refuse a licence on the ground that the premises are unsuit-
able by reason of their lay-out, character, condition or location.
Premises used for gaming, including bingo, have to be licensed.
There is regulation of premises where gaming machines are placed
by licensing and registration. In terms of the Theatres Act 1968 as
amended, no premises may be used for the public performance of
plays unless licensed by the local council. In terms of the Cinemas
Act 1985 as amended, no premises may be used for showing films
unless licensed by the local council. The Cinematograph (Safety)
(Scotland) Regulations 1955 make detailed provision for the
design and construction of cinemas. Premises may be licensed by
local councils for public entertainment, indoor sports entertain-
ment and late hours catering in terms of the Civic Government
(Scotland) Act 1982 as amended. There is a licensing scheme for
sex shops in terms of section 45 and Schedule 2 of the 1982 Act.

Sports grounds

6.04 Following the tragedy at Glasgow Rangers’ Ibrox stadium
in 1971 in which 66 people were killed and 140 were injured, the
Safety of Sports Grounds Act 1975 was enacted. Local councils
are responsible for issuing safety certificates for large sports sta-
dia designated by the Minister in terms of the Act. The Fire Safety
and Safety of Places of Sport Act 1987 extended regulation to all
stands with covered accommodation for more than 500 spectators.

Nursing homes and residential establishments

6.05 Nursing homes have to be registered with the area health
board in terms of the Nursing Homes Registration (Scotland)
Act 1938 as amended. The board may refuse registration for rea-
sons connected with situation, construction, state of repair of the
premises, etc. Part IV of the Social Work (Scotland) Act 1968 as
amended makes provision for registration of a variety of residen-
tial establishments including residential homes for the elderly and
independent schools. The local council is the responsible author-
ity. The council may refuse registration for reasons connected with
situation, construction, state of repair of the premises, etc.

Workplaces

6.06 Health and safety legislation raises many design issues in
relation to workplaces of all kinds. The traditional regime has been
substantially replaced by regulation under the Health and Safety at
Work Act 1974, much of it Europe-inspired and of wider applica-
tion. A theme of the new regime is the emphasis on risk assessment.
Having regard to the terms of the Workplace (Health, Safety and
Welfare) Regulations 1992, although there is no duty laid directly
on the designer, consideration should to be given to such things as
ventilation, temperature, lighting, room dimensions, layout of work-
stations, design and materials of all surfaces, floors, window and
doors, provision of washing and sanitary facilities. Where appropri-
ate there has to be accommodation for storing clothing and chang-
ing. There have to be rest facilities for pregnant women and nursing
mothers. Sections 42 and 43 of the Offices, Shops and Railways
Premises Act 1963 continue in force in relation to the suitability of
common parts of buildings in multiple occupation.

6.07 Particular health and safety regulations raise design issues
in relation to particular kinds of premises, substances, operations
or equipment. For example, the Manual Handling Operations
Regulations 1992 direct attention to risk factors arising from the
working environment; and the Health and Safety (Display Screen
Equipment) Regulations 1992 set out minimum qualitative require-
ments for work stations in relation to space, lighting, reflections
and glare, etc. The Health and Safety Commission should be able
to advise of applicable regulations.

Building sites

6.08 Architects and engineers have to be aware of the raft of
regulations designed to procure health and safety in relation to



building and engineering sites and operations. Involvement in the
design of permanent, temporary and protective works, the sched-
uling of works, the organization of working practices, etc. involves
the potential for causing accidents and for liability, direct and indi-
rect. Reference should be made to Chapter 28.

Fire precautions

6.09 All premises except private dwellings are, unless specifically
exempted, subject to a process of fire certification by the local fire
service in terms of the Fire Precautions Act 1971 as amended by
the Fire Safety and Safety of Places of Sport Act 1987. Where
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there is excessive risk, use of premises may be prohibited or
restricted by an order of the Sheriff made at the instance of the
fire service. The Fire Precautions (Workplace) Regulations 1997
make provision for exit routes, emergency doors and signs. See
Chapter 22.

Houses in multiple occupation

6.10 Houses let for multiple occupation by more than two unre-
lated persons have to be licensed by local authorities for compli-
ance with fire, health and safety precautions in terms of the Civic
Government (Scotland) Act 1982 and orders made thereunder.
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Construction legislation in England and Wales

MARTIN EDWARDS AND MURRAY ARMES”

1 Building Acts and Regulations

1.01 Planning legislation is largely concerned with development
policy and, in relation to the external appearance of a building,
with safeguarding the amenity of neighbours and the general pub-
lic (See Chapter 11). But obtaining planning permission is only
the first legal hurdle. The architect is then faced with controls over
the construction and design of buildings.

In England and Wales the basic framework of control is found
in the Building Act 1984 and in the Building Regulations made
under it. An important feature of the present system of building
control is that there are two alternative means of control — one by
local authorities operating under the Building Regulations 2000,
and the other by a system of private certification which relies on
‘approved inspectors’ operating under the Building (Approved
Inspectors etc.) Regulations 2000 (as amended).

In practice, most building work will be subject to control by
the local authority, but there has been an increase in the number
of approved inspectors, both individuals and corporate bodies who
have been given licence to operate (see paragraph 3.03).

1.02 The Building Act 1984 applies in England and Wales,
but does not extend to Scotland or to Northern Ireland. In
Northern Ireland the Building Regulations (Northern Ireland)
2000 (as amended) applies (http://www.opsi.gov.uk/sr/sr2000/
20000389.htm); for Scotland see Chapter 10. The Building
Regulations 2000 are made under this Act (sections 1 and 2),
which also contains provisions linked to the deposit of plans for
Building Regulations purposes and provisions relating to existing
buildings. Some sections of the Act have not been brought into
force and others repealed.

There may also be additional provisions in local Acts and the
local authority must say, if asked, whether a local Act applies in its
area. For the additional provisions in Inner London, where some
sections of the London Building Acts are still in force and may
still apply (see section 6). For additional provisions in local Acts
outside London, see section 7. Finally there may be relevant pro-
visions in national Acts (see section 8).

2 The Building Regulations 2000

2.01 The Building Regulations 2000 (as amended) contain the
detailed technical and procedural rules governing building control

*In previous editions this chapter was contributed by Oliver Palmer. This is
the first edition in which the chapter has been updated by Martin Edwards and
Murray Armes.

by local authorities. The Building (Approved Inspectors etc.) Regula-
tions 2000 (as amended) set out the procedures to be adopted by an
approved inspector (see section 3 of this chapter).

Technical requirements

2.02 The Building Regulations require that all ‘building work’ must
be carried out in accordance with the requirements of Schedule 1,
but there are important limitations on the requirements. Building
Regulation 8 as amended states that nothing need be done other
than the works necessary to secure reasonable standards of health
and safety for persons in and about buildings, or matters connected
with buildings. This limitation does not apply to Part E (Resistance
to the passage of sound), requirement H2 in Part H (Drainage
and waste disposal) and J6 in Part J (Combustion appliances and
fuel storage systems), or to any of the requirements in Parts L
(Conservation of fuel and power) and M (Access to and use of
buildings).

Part B (Fire Safety) makes reference to property protection,
in addition to life safety, citing the Fire Protection Association
(FPA) Design Guide for the fire protection of buildings. The RIBA
and FPA have recently (2008) published a version of Building
Regulations Approved Document B (Volume 2) 2006 Buildings
other than Dwellinghouses, incorporating Insurers’ Requirements
For Property Protection. This contains a section relating to fire
safety engineering solutions.

2.03 Checklist 21.1 sets out the requirements of Schedule 1 to the
Building Regulations. Subject to certain exemptions (see section 4
of this chapter), all ‘building work’ must be carried out so that the
relevant requirements of Schedule 1 are met.

There is an Approved Document (AD) for each part of the
schedule, giving guidance to meeting the requirements. There
are also two private sector ADs giving guidance to meeting the
requirements relevant to Timber intermediate floors for dwell-
ings 1991 (by TRADA) and to Basements for dwellings 2004
(Basement Information Centre).

Finally, there is an AD supporting Regulation 7 (Materials and
workmanship) which now implements the Construction Products
Directive (see section 9). Products bearing the CE mark may not
be rejected if they are being used for their intended purpose and
are not damaged. Note that the CE mark only underwrites the
capability of a product to enable the works to meet the essential
requirements of the Directive, reflecting the requirements of the
Building Regulations, if the building is properly designed and
built and its scope is therefore more limited than a European
product standard. However, the mark does, in most cases, assert
that the product is, subject to normal maintenance, capable of sat-
isfying the essential requirements for an economically reasonable
working life.
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Approved documents

2.04 The Building Regulations 2000 contain no technical detail,
but they are supported by a series of Approved Documents. The
status and use of these documents is laid down in sections 6 and 7
of the Building Act 1984. The purpose of the documents is to give
practical guidance with respect to the requirements of any provi-
sion of the Building Regulations. The documents may be approved
by the Secretary of State or by some other body designated by him.
The current approved documents all refer to other non-statutory
material, including British Standards and certificates issued by the
British Board of Agrément. The documents are intended to give
designers a considerable amount of flexibility. The details within
the documents do not have to be followed if the requirements can
be met in some other way.

2.05 Section 7 of the Building Act 1984 specifies the legal effect
of the Approved Documents. Failure to comply with their recom-
mendations does not involve civil or criminal liability, but they can
be relied on by either party to any proceedings for alleged contra-
vention of the Building Regulations. Thus if an architect proves that
he has complied with the requirements of an Approved Document
in any proceedings which are brought against him, he can rely on
this as ‘tending to negative liability’. Conversely, his failure to so
comply may be relied on by the claimant as ‘tending to establish
liability’, and the onus will be on the architect to establish that he
has met the functional requirement in some other way.

In Rickards v Kerrier District Council [1987] CILL 345, in an
appeal against enforcement proceedings under section 36 of the
Building Act 1984, the High Court had to consider the application of
section 6. The judge held that the burden of proving non-compliance
with the Regulations was on the local authority, but if they estab-
lished that the works did not comply with an Approved Document,
then the evidential burden shifted to the appellant to show that the
requirements of the Building Regulations had been met.

2.06 Space does not permit a detailed analysis of the techni-
cal content of the Approved Documents and readers should refer
to one of the published guides to the Building Regulations. The
guide should include the 2006 revisions to Part B (Fire safety),
Part F (Ventilation), Part L (Conservation of fuel and power) and
Part P (Electrical safety — dwellings).

Procedural rules

2.07 Subject to a number of exemptions (see section 4) the
requirements of Part II of the Building Regulations must be met
where a person intends to carry out ‘building work’ or make a
‘material change of use’ which is subject to the control of the local
authority, the procedural requirements of Part V (see paragraphs
2.16-2.18 below) must be met, and the work must comply with the
relevant technical requirements of Schedule 1 of the regulations.

Building work is defined in Building Regulation 3 and the
related requirements are set out in regulation 4.

A material change of use is defined in Building Regulation 5
and the related requirements are set out in regulation 6.

A local authority is defined in section 126 of the Building
Act 1984 as a district council, a London Borough, the Inner and
Middle Temples, the City of London and the Isles of Scilly.

The building work or the material change of use may be con-
trolled by the local authority (see paragraph 2.16) or other than by
the local authority e.g. by an Approved Inspector (see section 3).

2.08 The Building Regulations 2000 as amended are not a self-
sufficient code and other legislation (and non-statutory docu-
ments) must be referred to (see sections 5-8).

Nature of approval

2.09 Before considering the procedural requirements in detail,
several important matters must be emphasised: discretion of
local authorities, breach of Building Regulations, enforcement
and dispensation and relaxation of requirements (see paragraphs
2.10-2.15).

Discretion of local authority

2.10 Section 16 of the Building Act 1984 provides that the local
authority must pass the plans of any proposed work unless they
are defective, or show that the work would contravene any of the
Building Regulations, or unless some other provision of the Act
requires or authorises it to reject the plans. ‘Plans’ include drawings,
specifications and information in any form (section 126 of the Act).

When considering whether the work does show a contravention
it should be borne in mind that the Building Regulations require
only compliance with the Requirements in Schedule 1, not the
guidance in the relevant Approved Document (see paragraph 2.05).

Where the building notice procedure is followed (see para-
graph 2.17) the local authority may specify in writing such plans
as it requires to discharge its functions (Building Regulation
13(5)). Note that these plans will not be treated as having been
deposited and they will not be passed or rejected.

Where the full plans procedure is followed (see paragraph
2.18) some local authorities may decline to ‘register’, i.e. accept,
plans on the ground that they are defective (which here probably
means incomplete) citing Building Regulation 14(3)(b), which
requires the plans to show that the work would comply with the
regulations. In practice, it is unlikely that plans can be sufficiently
full for that purpose, but the local authority may be interpreting its
function as requiring it to approve proposed work.

When Parliament introduced the procedure for depositing full
plans, it stated that its purpose was to enable the depositor (and
particularly builders before they started the work) to know whether
what was being proposed showed a contravention; it follows that
what the plans do not show will not elicit that information. It
should be noted that the time limit for passing or rejecting the plans
begins to run from the date they are deposited (not the date they are
‘registered’), that if the plans are defective they can be passed sub-
ject to conditions (enabling the plans to be passed in stages) and
that the work can be started within two days of the deposit.

The local authority, under its duty to enforce the Building Regu-
lations, also has discretion to decide whether or not to inspect
building work in progress and they must give proper consideration
to the question. ‘It is for the local authority, a public and elected
body, to decide upon the scale of resources which it can make
available to carry out its functions ... — how many inspectors, with
what expert qualifications, it should recruit, how often inspec-
tions are to be made, what tests it should carry out — must be for
its decision’ (per Lord Wilberforce in Anns v London Borough of
Merton [1978] AC 728). This is without prejudice to the need for
the person carrying out the work to give the notices required by
Building Regulation 15. The judgment in Anns v London Borough
of Merton was subsequently overruled by Murphy v Brentwood
District Council (see paragraph 2.12 below), but not regarding the
issue of inspection.

Breach of building regulations

2.11 Section 35 of the Building Act 1984 provides that a contra-
vention of the Building Regulations is an offence. The position
appears to be that the local authority can take enforcement action
where an event to which a procedural regulation attaches a require-
ment has occurred, for example, if building work has started with-
out a building notice being given or full plans deposited, or if a
notice required by Building Regulation 15 has not been given.
However, where the building work contravenes a technical
requirement the question arises whether an offence can be said to
have been committed before the building work is complete. On
the one hand the person carrying out the work will say that the
offending work will be remedied before the building work, or per-
haps the relevant stage of the work, is completed. On the other
hand the Building Regulations require the ‘building work’ to com-
ply and Building Regulation 15 requires notices to be given of the
commencement and completion of certain stages of the work, at
completion of the building work, and of completion before occu-
pation if the building is to be occupied before completion. In some
cases it also provides for notices to be given for remedial work to
be carried out and requires notice of its completion to be given



within a reasonable time. If the local authority intends to institute
proceedings they are likely to be decided summarily, i.e. by the
magistrates’ court, when the authority must give notice of its
intention within 6 months of the date of the alleged offence (see
also paragraph 2.13).

2.12 A related matter is whether a breach of any duty imposed by
the Building Regulations could give rise to a liability in damages.
Section 38 of the Building Act 1984 (Civil liability) provides that
a ‘breach of duty imposed by Building Regulations, so far as it
causes damage, is actionable’ where ‘damage’ is defined as includ-
ing death or injury (including any disease and any impairment of
a person’s physical or mental condition). However, the section has
not been brought into force and meanwhile, unless and until it is,
the position appears to be that as the duty on a local authority to
enforce the Building Regulations is not absolute, a breach of the
Building Regulations does not of itself, give rise to liability for
damages. For example, a failure to reject plans is not actionable in
the absence of negligence. The local authority’s duties were recon-
sidered in the overruling case of Murphy v Brentwood District
Council [1991 ] 1AC 398 where it was held that ‘a local authority
is not liable in tort for the negligent application of the Building
Regulations, where the resulting defects are discovered before
physical injury occurs.’

Enforcement

2.13 Section 36 of the Building Act provides that, without prej-
udice to its right to take proceedings under section 35, the local
authority can by notice (a ‘section 36 notice’) require the offend-
ing work to be removed or corrected, but it has only 12 months
from the date it was completed in which to do so, and cannot do
so at all if the work is in accordance with plans which were passed
or not rejected within the time limit. However, this does not pre-
vent an application for an injunction (with the consent and in the
name of the Attorney General) to remove or correct the work, but
the court can order the local authority to pay the owner of the
work such compensation as it thinks just.

2.14 The person on whom a section 36 notice is served has a right
of appeal to the magistrates’ court and an important procedure is
provided by section 37 of the Building Act. Under section 37, the
recipient of a section 36 notice may notify the local authority of
his intention to obtain, from a ‘suitably qualified person’, a writ-
ten report about the matter to which the section 36 notice relates.
The expert’s report is then submitted to the local authority and, in
light of that report, the authority may withdraw the notice and pay
the expenses reasonably incurred in obtaining the report which
will relate to technical matters. If the local authority rejects the
report, it can then be used as evidence in any appeal under section
40 of the Building Act, and if the appeal is successful the appel-
lant would normally recover the costs of obtaining the report as
well as his other costs: Building Act 1984, section 40(6).

Dispensations and relaxations

2.15 Section 8 of the Building Act conferred on the Secretary of
State the power to dispense with or relax any Building Regulations
requirement ‘if he considers that the operation of (that) require-
ment would be unreasonable in relation to the particular case’.
Sections 9 and 10 of the 1984 Act laid down the procedure for
application for relaxation. It applies whether the building notice
or full plans procedure has been followed. The power has since
been delegated to local authorities (see Building Regulation 11).
If the local authority refuses the application; the applicant has
a right to appeal to the Secretary of State within one month. If
the local authority fails to give a decision within two months, sec-
tion 39 of the Building Act 1984 provides that the application is
deemed to be refused and the applicant may appeal forthwith. For
more detailed information see 4 Guide to Determinations and
Appeals — Sections 16 (10) (a) and 39 of the Building Act 1984:
An explanation of their purpose and how to proceed 2007, pub-
lished by Department for Communities and Local Government.
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Nearly all the technical requirements of the Building
Regulations are now in functional form to require that the level of
provision is ‘adequate’, ‘satisfactory’ or ‘reasonable’ and it would
not normally be acceptable to dispense with the whole require-
ment. The question which then arises is whether the proposal
meets the requirement (in a few cases a ‘nil” provision may do so)
when an application for a determination is the proper course of
action (see paragraph 2.19).

Control of building work by the local authorities

2.16 Unless the developer wishes to employ an approved inspec-
tor (see section 3) the general rule is that anyone intending to carry
out ‘building work’ or make a ‘material change of use’ must give
a building notice (Building Regulations 12 and 13 and paragraph
2.17) or submit full plans (Building Regulations 12 and 14 and
paragraph 2.18). However, full plans must be deposited (Building
Regulation 12) if the building is to be put to a ‘relevant use’, or
the building to be erected will front onto a private street, or build-
ing work is to be carried out in relation to which Requirement H4
(building over sewers) of Schedule 1 imposes a requirement.

Whichever procedure is adopted the work may be inspected
by the local authority’s building control officer who may test any
building work to establish whether it complies with regulation 7 or
any applicable Requirements of Schedule 1 (Building Regulation
18 (testing of building work), as amended 2001) and who may
also take such samples of materials to be used in the work as may
be necessary to establish whether they comply with the provisions
of the regulations (Building Regulation 19).

Building work is defined in regulation 3 to mean the erection
or extension of a building, the provision or extension of a con-
trolled service, the ‘material alteration’ of a building or control-
led service, work required by Building Regulation 6 if a ‘material
change of use’ occurs, the insertion of insulating material into a
cavity wall and work involving underpinning. A material change
of use is defined in Building Regulation 5 to mean one which
would result in a relevant change of occupancy or remove exemp-
tion under Schedule 2.

A material alteration is defined in regulation 3(2) as one which
would result in an existing building not meeting the requirements
of Schedule 1, Parts A, B and M relating to structure, fire safety
(except B2), and access and facilities for disabled persons either:

1 where previously it had; or
2 making it more unsatisfactory than it was before in respect of
those particular requirements.

A relevant use is defined in Building Regulation 12(1) to mean
a workplace to which Part II of the Fire Precautions (Workplace)
Regulations 1997 apply or a use designated under the Fire
Precautions Act 1971. This legislation has been revoked/repealed,
and replaced by the Regulatory Reform (Fire Safety) Order 2005
(see paragraph 8.03). The building types regulated consisted of
hotels, boarding houses, factories, offices, shops and railway
premises. In practice, local authorities will continue to require a
Full Plans submission for these building types.

The charges which may be made can vary between local
authority districts, but only subject to the Building (Local Authority
Charges) Regulations 1998.

Building notice procedure

2.17 The procedure is governed by section 16 of the Building Act
1984 and Building Regulations 12 and 13. It is not available if the
building is (or is intended) to be erected and will front a private
street, or includes building work for which Requirement H4 of
Schedule 1 imposes a requirement (Building Regulation 12(1), (4)
and (4A)).

There is no prescribed form, but the notice must be signed
by or on behalf of the person intending to carry out the work
and it must contain or be accompanied by the information listed
in Building Regulation 13. The local authority is not required to
accept or reject the notice and has no power to do so. However,
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the authority may ask for any plans and information it needs to
enable it to discharge its building control functions and may spec-
ify a time limit for their provision. These plans will not be treated
as having been deposited and the local authority has no power to
pass or reject them. Information may also be required in connec-
tion with the linked powers under the Act (see section 5 of this
chapter). Once the notice has been given with the required charge
the work can start, provided the authority is given at least two days
notice (Building Regulation 15(1)(a) and (b)).

A building notice ceases to have effect after three years if,
within that period, the local authority gives formal notice to that
effect and the work has not started (Building Regulation 13(7)).

Full plans procedure

2.18 The advantage of this procedure, if the developer wishes
to adopt it (or the building notice procedure is not available, see
paragraph 2.17), is that the local authority cannot take any action
under section 36 of the Building Act 1984 if the work is carried
out in conformity with the plans as passed.

The procedure is governed by section 16 of the Building Act
and Building Regulation 12 (Giving of a building notice or deposit
of plans) and 14 (Full plans). Again there is no prescribed form,
but the deposited plans must be signed by or on behalf of the per-
son intending to carry out the work and they must contain or be
accompanied by the information listed in Building Regulation
14. Once the plans have been deposited (whether or not they
have been passed or rejected) with the required charge the work
can start, provided the authority is given at least 2 days’ notice
(Building Regulation 15(1)(a) and (b)). The charge which may
be made is governed by the Building (Local Authority Charges)
Regulations 1998.

The local authority must pass or reject the deposited plans
within 5 weeks unless the period is extended, subject to the writ-
ten agreement of the depositor and the local authority during the
5 week period, to take it to 2 months. Both times run from the
date when the plans are deposited, with the appropriate charge.
Where for any reason the authority has not given notice of passing
or rejecting the plans within the time limit it must refund any plan
charge paid.

If the local authority does reject the plans it must give its rea-
sons and, ideally, it will do so in sufficient detail (and in sufficient
time) for the depositor to make the necessary changes.

The deposit of the plans is of no effect after 3 years if, within
that period, the local authority gives formal notice to that effect
and the work has not started (section 32 of the Building Act).

Plans will usually be deposited with the local authority in
whose area the intended work will be carried out. However, the
individual local authorities co-ordinate their services region-
ally and nationally through the Local Authority Building Control
(LABC). This runs a Partner Authority Scheme (PAS) which ena-
bles plans to be deposited with the local authority of your choice
to be handled by LABC, together with the local authority in
the area in which the intended work is to be carried out. It also
runs the Local Authority National Type Approval Confederation
(LANTAC) or LABC Type Approval scheme which enables stand-
ard designs to be approved for nationwide use. Details of these
schemes are available on the LABC website http://www.labc.
uk.com/site/index.php.

Applications for determination

2.19 If there is a dispute between a local authority and the per-
son proposing to carry out the work as to whether the plans
comply with the requirements of the regulations, section 16(10)
of the Building Act 1984 provides for that person to apply to the
Secretary of State for a determination. A fee of half the plans fee
up to a maximum of £500 is payable for this service.

However, the application can only be made where full plans
procedure has been followed, after the plans have been depos-
ited and before the work to which the application relates has
been started. For more detailed information, see A Guide to
Determinations and Appeals — Sections 16 (10) (a) and 39 of the

Building Act 1984: An explanation of their purpose and how to
proceed 2007, published by Department for Communities and
Local Government.

Completion certificates

2.20 Local authorities will issue a completion certificate (see
Building Regulation 17) where one is requested in accordance
with Building Regulation 14(5).

Unauthorised building work

2.21 Where building work has been carried out without approval
and notice was not given, the owner may apply for a regularisation
certificate (Building Regulation 21). A regularisation certificate
will be issued if the completed work complies with the Building
Regulations.

Energy rating

2.22 Where a new dwelling is created by ‘building work’, or by a
‘material change of use’ in connection with which ‘building work’
is carried out, the energy rating of the dwelling must be calculated
by a procedure approved by the Secretary of State and notified to
the local authority (see regulation 16). The approved procedure is
comparison of the Building CO, Emission Rate (BER) with the
mandatory Target CO, Emission Rate (TER) using the Standard
Assessment Procedure (SAP) 2005 for dwellings and the Simpli-
fied Building Energy Model (SBEM) or approved commercial soft-
ware for buildings other than dwellings.

3 Control of building work other than by
the local authority

3.01 Part II of the Building Act enables the person intending to
carry out the work to appoint an approved inspector to take over
from the local authority the responsibility for ensuring compliance
with the Building Regulations.

It also enables approved public bodies to supervise their own
work but to date only the Metropolitan Police Authority has been
approved.

Approved inspectors

3.02 The procedures for ensuring compliance with the building
regulations are governed by Part II of the Building Act 1984 and the
Building (Approved Inspectors etc.) Regulations 2000 and amend-
ments. Section 49 of the Building Act defines an approved inspec-
tor, authorised under the Building Act to carry out building control
work in England and Wales, as a corporate body approved by the
Secretary of State (or by a body designated by him for that purpose)
or as an individual (not a firm) approved by a designated body.

The Secretary of State has designated the Construction
Industry Council (CIC) as the body to receive all applications
from corporate bodies and individuals for approved inspec-
tor status and for deciding on the applications. With one excep-
tion, approved inspectors are authorised to deal with all types of
building other than new-build housing for sale. The exception
is Building Control Services Ltd, a subsidiary of the National
House Building Council (NHBC), which is authorised to deal with
all types of building.

3.03 The CIC maintains the registers of all corporate and indi-
vidual inspectors and the Association of Corporate Approved
Inspectors holds a list of corporate approved inspectors. These
lists are available on the respective websites. The approved inspec-
tor’s charges are negotiable on a case-by-case basis.

4 Exemptions from control

4.01 There is a definition of a ‘building’ in section 121 (interpre-
tation) of the Building Act 1984 and section 4(1) exempts certain



Table 9.1

Type of work

Person carrying out work

Installation of a heat -producing
gas appliance.

Installation of an oil-fired
combustion appliance 45 KW
maximum and oil storage tanks.
Installation of a solid fuel
combustion appliance

50 KW maximum.

Installation of a replacement
window, rooflight or door.

Installation of fixed low or
extra-low voltage electrical
installations.

Installation of fixed low or
extra-low voltage electrical
installations as a necessary
adjunct to or arising out of other
work being carried out by the
registered person.

A person approved under regulation

3 of the Gas Safety (Installation and
Use) Regulations 1998(c).

A person registered under the Oil
Firing Registration Scheme and by the
Petroleum Industry Limited.

A person registered under the
registration scheme by HETAS
Limited.

A person registered under the
Fenestration Self-Assessment Scheme
by Fensa Ltd.

A person registered by EC
Certification Limited, British
Standards Institution, ELECSA
Limited, NICEIC Certification
Services Ltd, or NAPIT Certification
Limited in respect of that type of work.
A person registered by CORGI
Services Limited, ELECSA Limited,
NAPIT Certification Limited, NICEIC
Certification Services Limited or Oil
Firing Technical Association for the
Petroleum Industry Ltd in respect of

that type of electrical work.

types of buildings. The exemption for school buildings has been
withdrawn in favour of the Building Regulations, though there
are limited additional requirements in the Education (School
Premises) Regulations 1999.

4.02 There is a narrower interpretation of a building in Building
Regulation 2(1) and there are further exemptions in Building
Regulation 9 (Exempt buildings and work), detailed in Schedule 2
to the Building Regulations:

I — Buildings controlled under other legislation; II — Buildings not
frequented by people; III — Greenhouses and agricultural build-
ings; IV — Temporary buildings; V — Ancillary buildings; VI —Small
detached buildings; VII — Extensions consisting of a conservatory,
porch or carport. Even when the building or work is not exempt, there
are limits on the application of some of the requirements in Schedule
1 (requirements). See Checklist 9.1 at the end of this chapter.

4.03 In addition to the exemptions from the technical requirements,
there are exemptions from the procedural requirement to give a
building notice or deposit full plans in Schedule 2A to Building
Regulation 12(5), generally in small buildings (see Table 9.1):

5 Other controls under the Building
Act 1984

5.01 Local authorities exercise a number of statutory public
health functions in conjunction with the process of building con-
trol. These provisions are commonly called the ‘linked powers’
because their operation is linked with the authority’s building con-
trol functions, both in checking deposited plans or considering a
building notice, and under the private certification scheme. The
most important of these linked powers are described below.

Building over sewers and drains

5.02 Section 99 of the Water Industry Act 1991 states that sewer-
age undertakers must keep a map showing the location of all public
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sewers and supply a copy to local authorities for public inspection.
The map distinguishes among public sewers, those with respect to
which a vesting declaration has been made but which has not yet
taken effect, and those subject to an agreement as to future dec-
laration. Where separate sewers are reserved for foul and surface
water, this must be clearly shown. These four groups of sewers and
drains are shown on the map.

5.03 Following the repeal of section 18 of the Building Act, this
section is no longer a linked power. Instead, Requirement H4
(Building over sewers) of Schedule 1 to the Building Regulations
now applies and Building Regulation 14(3)(aa) requires that, where
full, plans have been deposited, particulars must be given of the
precautions to be taken in building over a drain, sewer or disposal
main shown on the map of sewers and Building Regulation 14A
requires the local authority to consult the sewerage undertaker and
‘to have regard to its views’ (but not more).

New buildings and drains

5.04 Following the repeal of subsections 21(1) and (2) of the
Building Act, this section is no longer a linked power. Instead Part
H (drainage and waste disposal) of Schedule 1 of the Building
Regulations now applies.

In Chesterton RDC v Ralph Thompson, Ltd [1947] KB 300,
the High Court held that the local authority is not entitled to reject
plans on the ground that the sewerage system, into which the
drains lead, is unsatisfactory. What the local authority must con-
sider is the drainage of the particular building only.

5.05 Under section 21(3) of the Building Act the local authority
can determine the method of disposal from a drain — a connec-
tion to a sewer or discharge to a cesspool or some other place —
provided that, in the case of a sewer, it satisfies certain conditions.
A drain is defined as being used for the drainage of one or more
buildings within the same curtilage and a sewer (which may be
private or public) as being used for the drainage of buildings
within two or more curtilages.

Under section 22 of the Building Act the local authority can
determine whether a building shall be drained separately into a sewer
or ‘in combination’ with two or more other buildings, by means of a
private sewer discharging to the sewer, if it appears to the authority
the buildings may be drained more economically or advantageously
in this way. However, it can only do this when the relevant drains
are first laid, not in respect of any building for whose drainage plans
have previously been passed by it unless the owners agree.

Water supply

5.06 The effect of section 25 of the Building Act is that drawings
of a house deposited with the local authority are to be rejected,
unless ‘there is put before (the local authority) a proposal which
appears to it to be satisfactory for providing the occupants with
a supply of wholesome water sufficient for their domestic pur-
poses’, and if possible the water is to be from a piped supply.

Fire safety

5.07 Section 24 of the Building Act, a linked power, required the
local authority to reject plans if the entrances and exits of buildings
where large numbers of the public were to be admitted were unsat-
isfactory, but it has been of no effect since 1992 when Building
Regulations were made. Section 71 (Entrances, exits etc.) was
repealed under the Regulatory Reform (Fire Safety) Order 2005
(see paragraph 8.03).

Height of chimneys

5.08 Section 73 of the Building Act enables the local authority,
when a building (‘the taller building”) is being erected or raised to
a height greater than an adjoining building, to require any chim-
ney of the adjoining building within 6 feet of the taller building to
be raised to the height of the taller building.
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Section 16 of Clean Air Act 1993, a linked power, requires the
local authority to reject plans unless it is satisfied that the height
of any chemistry will be sufficient to prevent, as far as practicable,
the smoke, grit, dust or gases from becoming prejudicial to health
or a nuisance (see also paragraph 8.09).

Continuing requirements

5.09 Section 2 of the Building Act provides for Building Regula-
tions to be made imposing continuing requirements on owners and
occupiers of buildings, but none has yet been made.

6 Local legislation in Inner London

6.01 Inner London consists of the City of London and the twelve
London Boroughs of Camden, Greenwich, Hackney, Hammersmith,
Islington, Kensington and Chelsea, Lambeth, Lewisham, South-
wark, Tower Hamlets, Wandsworth, and Westminster: London
Government Act 1963, section 43.

6.02 Until 1986 the London Building Acts and Bye-laws formed
a code of control which governed the design, construction and use
of buildings in the area and differed from that which operated else-
where. On 6 January 1986 the Building (Inner London) Regulations
1985 came into effect, repealed the Bye-laws applied most of the
national regulations and amended the London Building Acts. On 1
June 1987 the Building (Inner London) Regulations 1987 came into
effect and applied the remaining national regulations.

The local authority, acting as the building control body and
headed by the Chief Building Control Officer, is responsible for
enforcing the building regulations. The sections of the London
Building Acts which are still in force are usually administered by
the local building control in the person of the chief officer acting as
a District Surveyor. The more important of the remaining sections of
the Act are summarized below (see paragraphs 6.03—6.05) but space
does not permit a detailed examination of all the remaining sections
which include special and temporary structures (sections 29 and 30)
and dangerous and neglected structures (sections 60—70). For a full
treatment, see the Guide to Building Control in Inner London 1987
by P. H. Pitt.

Fire safety — precautions against fire
6.03 Section 20 of the London Building Act applies to:

(a) buildings of excess height — over 30 metres or over 25 metres
if the area of the building exceeds 930 square metres; and

(b) buildings in excess cube — over 7100 cubic metres if used
for trade (including warehouses and department stores) or
manufacture.

Except in the case of a trade building which is properly sub-divided
into divisions of less than 7100 cubic metres section 20 build-
ings require the consent of the local authority (a copy of the plans
will be sent for comment to the London Fire and Civil Defence
Authority). The consent will be subject to a schedule of require-
ments, which may include higher standards of fire resistance and
the provision of automatic sprinklers, hose reels, dry risers, fire-
mens’ lifts, emergency lighting and escape routes. Full details will
be required and approval must be obtained of all electrical installa-
tions, heating and ventilating systems, sprinkler installations, etc.
Additional precautions can be required for ‘special fire risk areas’
(defined in section 20(2D)) such as any storey of a garage located
in a basement or not properly ventilated.

Section 20(2) is amended by the Regulatory Reform (Fire
Safety) Order 2005, so that ‘maintenance’ covers both interior and
external maintenance.

Fire safety — uniting of buildings

6.04 Section 21 applies to buildings to which, if united, would not
meet the continuing requirements of the Act.

The section requires the consent of the local authority to form-
ing openings for access from one building to another without
passing into the external air. The section also imposes limitations
on forming openings in walls separating divisions of buildings of
the warehouse class or used for trade purposes.

Temporary Buildings

6.05 Section 30 applies to consents for temporary buildings.
Section 30(3) states that temporary buildings must not be used for
the storage of inflammable materials or for the purpose of human
habitation. Hoardings over seven feet in height are dealt with in
Section 30(5) and any such structure which is in place for three
years or more requires the approval of the district surveyor as to
its structural stability. No temporary building shall infringe the
requirements of Section 21 (see above).

Fire safety — means of escape

6.06 Part V/section 34 is repealed by the Regulatory Reform (Fire
Safety) Order 2005 (FSO). Means of escape are now all dealt with
by Building Regulations Part Bl.

Sections 35(1) paragraphs (a), (b) and (d) are repealed by FSO
and paragraph (c) is slightly modified. Section 35(5) is repealed,
as are section 38 and section 42 (a), (b), (c) and (f).

Notice of Objection

6.07 Where a notice is given or plans deposited in respect of a
building affected by the provisions of the Acts, and it discloses a
contravention of the provisions, the district surveyor must serve
Notice of Objection on the builder or owner or other person caus-
ing or directing the work. In effect this provides a locus poeniten-
tiae (an opportunity for repentance).

However, an appeal may be made to the magistrates’ court
within 14 days after service of the notice: 1939 Act, section 39.

Notice of Irregularity

6.08 The district surveyor also has power to serve a Notice of
Irregularity under section 88 of the 1939 Act. This can be served
after the builder has completed the work. It was decided in Coggin
v Duff [1907] 96 LT 670, that failure to give Notice of Objection is
not a bar to proceedings under Notice of Irregularity. This notice
will be served where work has been done and it is found that
some contravention exists or that the work is so far advanced that
the district surveyor cannot ascertain whether anything has been
done in contravention. Its effect is to require the builder within
48 hours to amend any contravention or to open up as much of
the work as may be necessary for the district surveyor to ascertain
whether or not a contravention exists. The opening-up and rectifi-
cation is done at the builder’s or owner’s expense. The notice can-
not be served on the builder when he has completed the building,
but there is power to serve notice on the owner, occupier, or other
person directing the work.

6.09 The sanction behind a Notice of Irregularity is a fine.
However, the district surveyor may apply to the magistrates’ court
for an order requiring the builder to comply within a stated time.
Failure to obey an order of the court renders the builder liable to a
daily fine: 1939 Act, section 148.

Powers of entry

6.10 The district surveyor and other authorised officers have wide
powers of entry, inspection and examination to enable them to
carry out their functions: e.g. section 142 of the London Building
Acts (Amendment) Act 1939.

Appeals tribunals

6.11 Provision exists in the London Building Acts for special
Tribunals of Appeal (one for each of the building control authori-
ties) which hear appeals referred to them under the London



Building Acts: 1939 Act, section 109. The Tribunals have power to
award costs and wide powers to order the production of documents,
plans, specifications, and so on. A further appeal lies, by way of
case stated, to the High Court: 1939 Act, section 116.

Dwelling houses on low-lying land

6.12 Part XII of the London Building Act 1930 prohibits the erec-
tion or rebuilding of dwelling houses on low-lying land without
the consent of the appropriate Inner London Borough Council.

Party structures

6.13 Part VI of the 1939 Act has been repealed, subject to transi-
tional provisions, by the Party Wall etc. Act 1996 which is appli-
cable throughout England and Wales (see paragraph 8.21).

7 Local legislation outside Inner London

7.01 Although the Building Act 1984 and Building Regulations
made under it were intended to provide a national code of build-
ing control, there are many provisions in local Acts which impose
additional controls on the construction of buildings. The Regu-
latory Reform (Fire Safety) Order 2005 (FSO) has repealed many
sections of these Local Acts which dealt with fire safety. See para-
graph 8.3 below.

7.02 Section 90 of the Building Act provides that where (outside
Inner London) a local Act imposes obligations or restrictions on
the construction, nature or situation of buildings, the local author-
ity shall keep a copy of those provisions at its offices for inspec-
tion by the public at all reasonable times free of charge.

The provisions of local Acts may include fire safety requirements
relating to high buildings (over six storeys), large storage buildings
(exceeding 7000 cubic metres), underground and multi-storey park-
ing places, access for the fire service and means of escape. They
may also include requirements relating to the separation of foul
and rainwater drainage systems and the external storage of flam-
mable materials. The authorities concerned are of the opinion that
their local Act requirements are an essential part of the machinery
of control and this list is not exhaustive. For a full treatment, see the
Guide to Building Control by Local Acts 1987 by P. H. Pitt.

7.03 Where an Approved Inspector is responsible for compliance
with the building regulations the Building (Approved Inspectors
etc.) Regulations 2000 and amendments require him to consult the
Fire Authority where a local Act requires. The Building Act pro-
vides that local authority can reject the Approved Inspector’s initial
notice where the proposed work would ‘contravene any local enact-
ment which authorizes it to reject plans submitted in accordance
with the Building Regulations’. However, the local authority is
responsible for ensuring that the work complies with the local Act.

8 Other national legislation

8.01 Many general statutes contain further provisions affecting
the construction of buildings, although this is not apparent from
the titles of the Acts concerned. There are also numerous Statutory
Instruments made under powers conferred by many of these Acts.
In this section some statutory rules which affect the bulk of build-
ing developments will be considered. This list does not claim to be
exhaustive, nor does it cover all the relevant sections. (Some pro-
visions of statutes not discussed here are covered in Chapter 7).

8.02 Certain requirements are dealt with automatically on the
deposit of drawings under the Building Regulations or, in some
cases, at the same time as the application for planning permission.
The following are some of the more important provisions which
are relevant at that stage.

The responsibility for the enforcement of the various Acts will
fall on a variety of different bodies. Some are departments of the
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local authority, but others are not when the building control body
may be required to consult them. For the rest architect has no
option but to negotiate.

The Regulatory Reform (Fire Safety) Order
2005 (FSO0)

8.03 The FSO repeals or revokes much other legislation concern-
ing fire safety, including the whole of the Fire Precautions Act
1971, the Smoke Detectors Act 1991, the Fire Certificate (Special
Premises) Regulations 1976, the Fire Precautions (Workplace)
Regulations 1997 and the Fire Precautions (Workplace) (Amend-
ment) Regulations 1999. The FSO repeals parts of the Building
Act 1984, the London Building Acts (Amendment) Act 1939,
the Health and Safety at Work etc. Act 1974, the Safety of Sports
Grounds Act 1975, the Fire Safety and Safety of Places of Sport
Act 1987, and the Management of Health and Safety at Work
Regulations 1999.

8.04 The FSO reforms the law relating to fire safety in non-
domestic premises. In a coordinated revision of the Building
Regulations, dwelling houses are now regulated by Volume 1 of
Approved Document B (2006) and all other buildings by Volume
2. The FSO replaces fire certification under the Fire Precautions
Act 1971 with a general duty to ensure, so far as is reasonably
practicable, the safety of employees; a general duty, in relation to
non-employees, to take such fire precautions as may reasonably be
required in the circumstances to ensure that premises are safe; and
a duty to carry out a risk assessment.

8.05 The person who must carry out the Fire Risk Assessment
is the “Responsible Person”, defined in article 3 of the FSO. The
Responsible Person will be one of the following: an employer, if
he controls the workplace; an occupier; an owner; any others that
have a contract that gives them control over fire safety measures
e.g. installer/maintainer of fire alarms. There may be more than
one Responsible Person and they are obliged to cooperate with
each other.

8.06 The Risk Assessment must take account of all the risks to
which building occupants, and persons in the immediate vicin-
ity of the premises, may be exposed. The Risk Assessment must
be recorded and reviewed on a regular basis to keep it up to date.
Article 18 of the FSO requires the Responsible Person to appoint
one or more ‘Competent Persons’ to assist him in undertaking
the fire prevention and fire protection measures, unless he or an
employee has sufficient training and experience or knowledge. On
new buildings, architects will be increasingly asked to carry out
preliminary fire risk assessments, rather than leave these matters
to a time close to occupation.

8.07 The FSO provides for the enforcement of the Order, for
appeals, offences and connected matters. The enforcing authori-
ties are:

The local Fire and Rescue authority for all except for the follow-
ing specific cases:

The Health and Safety Executive for nuclear installations, ships
and construction sites.

The Ministry of Defence fire service for premises occupied by
armed forces.

The Local Authority for sports grounds and grandstands.

Her Majesty’s Inspectorate for Crown Premises.

8.08 Article 27(1) of the FSO permits the inspector to do anything
necessary for the purpose of carrying out the FSO. Articles 29,
30 and 31 provide for Alterations, Enforcement and Prohibition
Notices. These notices are graduated in severity and that each of
these notices is stiffer than the preceding notice:

The Alterations Notice requires the specified risk to be reduced or
eliminated, but the Responsible Person can make a proposal of
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their own liking. There appears to be no provision for a time
limit on the remedial works.

The Enforcement Notice has a deadline (not less than 28 days’
notice) and may include directions as to the measures consid-
ered necessary to remedy the failure.

The Prohibition Notice prohibits or restricts the use of the
premises until the specified matters have been remedied. It
may also include direction as to the measures which will have
to be taken to remedy the matters specified.

Article 32 relates to Offences and Penalties; articles 33 and 34
relate to Defence and article 35 relates to Appeals.

8.09 Construction sites are subject to Part 4 of the Construction
(Design and Management) Regulations 2007 (which, broadly,
incorporate the provisions of the Construction (Health, Safety and
Welfare) Regulations 1996, which are now revoked. Work at height
is now covered separately in the Work at Height Regulations 2005.
The Health and Safety Executive (HSE) is responsible for enforc-
ing these regulations (see also paragraph 8.20).

The Clean Air Act 1993

8.10 Among other things, this Act controls the height of chimneys
on industrial premises, types of installation, and the treatment of
offensive fumes from appliances. Sections 14 and 15 of the 1993
Act require the approval of the local authority for the height of a
chimney serving a furnace, and approval may be granted subject
to conditions as to the rate and/or quality of emissions from the
chimney. There is a right of appeal to the Secretary of State.

8.11 Similarly, section 16 of the Act provides that in other cases
the local authority must reject plans of buildings other than resi-
dences, shops, or offices unless the height of the chimney as shown
on the drawings will so far on practicable, be sufficient to pre-
vent fumes from being a nuisance or a health hazard. The factors
to be considered are the purpose of the chimney, the position and
description of nearby buildings, level of neighbouring ground, and
other relevant matters. These provisions represent an important
negative control. Again, there is a right of appeal to the Secretary
of State.

Highways Act 1980

8.12 The Act contains several provisions of interest to architects.
They include the construction of a new street (sections 186—196 of
the Act), improvement lines (section 73), building lines (section 74),
means of access (sections 124 and 184), building over highways
(section 177) and precautions against accidents including the
depositing and removal of a skip on a highway (sections 139, 140
and 168). Some may be enforced by the highway authority, oth-
ers implemented by conditions attached to planning consents (see
Chapter 11).

For provisions relating to a private street (one not adopted by
the highway authority) and the procedures which enable a pri-
vate street to be adopted under section 38 of the Act as a highway
maintainable at the public expense (see Chapter 7, paragraph 4).

8.13 Section 73 requires the highway authority’s consent, where
an improvement line has been prescribed, to the erection of a
building and the making of any permanent excavation in front of
the improvement line. This may be granted with conditions. There
is a right of appeal against a refusal of consent or its granting sub-
ject to conditions.

8.14 Section 74 requires the highway authority’s consent to the
erection of a new building (but not a boundary wall) in front of
the building line. This may be granted with conditions or for a
limited time.

8.15 Section 124 enables the Secretary of State, by order, to
authorise the highway authority to stop up a private access to the
highway if he considers that the access is likely to cause danger to,
or interfere unnecessarily, with traffic on the highway. However,

the order can only be made where no access to the premises from
the highway is reasonably required or where another reasonably
convenient means of access is available or will be provided. There
is an objection procedure and compensation may be payable.

8.16 Sections 139 and 140 require precautions to be taken where a
person is carrying out works in the street such as the planking and
strutting of drainage works and shoring up any building adjoining
a street. Stringent safety precautions must be observed in relation
to builder’s skips. They must not be placed on the highway without
the authority’s consent. This may be granted subject to conditions.

Section 168 provides that if, in the course of carrying out build-
ing work in or near the highway an accident gives rise to the risk of
serious bodily injury to a person in the street, the owner of the land
is guilty of an offence. Hoardings and scaffolding in or adjoining
the highway require a licence from the highway authority.

8.17 Section 177 requires a license from the highway author-
ity for the construction and subsequent alteration of buildings or
parts of buildings over highways maintained at public expense.
This may be granted subject to conditions and is registerable as a
local land charge (see Chapter 4, paragraph 1.05).

8.18 Section 184 enables a building owner to initiate proposals to
create a new means of access to his property to be constructed at
his own expense for, for example, a vehicle crossing to a garage.
In certain circumstance the authority may, on its initiative, con-
struct the crossing at the owner’s expense.

8.19 Sections 186-196 provide that when a new street is to be
established an order will be made and, where Bye-laws are in
force, they will prescribe the centre line and lines defining the
minimum width. Any plans showing a contravention of the Bye-
laws must be rejected.

Health and Safety at Work etc. Act 1974

8.20 The Act and the regulations made pursuant to it contain provi-
sions relating to health and safety during the construction process
and in the workplace and the design (which includes specification)
should take account of these requirements (see also Chapter 15).

The Construction (Design and Management) Regulations 2007
‘CDM Regulations” made under the Act require the architect
to identify and eliminate or reduce risks during design and pro-
vide information about remaining risks which could arise during
the construction or during the life of the building. Additionally,
where the structure will be used as a workplace, architects need
to take account of the Workplace (Health, Safety and Welfare)
Regulations 1992. For projects notifiable under the CDM
Regulations, the architect must check that the client is aware of
its duties and that a CDM Coordinator has been appointed, and
provide any information needed for the health and safety file. The
HSE publishes an approved Code of Practice Managing Health
and Safety in Construction 2007.

The Workplace (Health, Safety and Welfare) Regulations 1992
require employers to ensure, as far as is reasonably practicable, the
health, safety and welfare of their employees at work. The regu-
lations, which expand on these duties, include requirements for
ventilation, lighting, sanitary conveniences, washing facilities,
drinking water, etc. (see Chapter 15).

Much asbestos had been introduced in buildings before its use
was banned. The Control of Asbestos Regulations 2006, which
came into force on 6 April 2007, apply to non-domestic premises,
also to the common residential rented premises. They require
employers to manage the risk (removal is seen as the last resort)
and clean their premises. This has implications, not least at the
survey stage, for architects concerned with work which could
damage or disturb asbestos already in a building.

Party wall etc. Act 1996

8.21 The Act, which came into force on 1 July 1996, drew on the
sections of the London Building Act dealing with party walls,



which it replaced. It applies to the whole of England and Wales
(except the four Temples) to provide a national framework for pre-
venting and resolving disputes between neighbouring owners in
respect of party walls and similar matters. It deals with three main
issues: construction of new walls on boundaries between adjoin-
ing owners’ land (section 1); carrying out works to, or repair of a
party wall and the rights of the owner (section 2); and excavation
near to neighbouring buildings (section 6). See Chapter 14 for
procedures.

Environment Acts 1995/1999

8.22 The Act is administered by the Environment Agency. Matters
of concern to the Agency include contaminated land, flooding and
the disposal of effluents.

Contaminated land may, on the advice of the Agency, be sub-
ject to planning conditions. It is also subject to Requirement
C2 (dangerous and offensive substances) of Schedule 1 to the
Building Regulations and such substances if ‘found on or in
the ground to be covered by the building’, should be notified to
the local authority’s environmental officer who will advise. Radon
may be a particular concern in specified areas.

Flooding may also, on the advice of the Agency, be subject to
planning conditions to limit possible obstructions to flows (which
may be contaminated by sewage). Flooding as such is not a matter
for the Building Regulations, but Requirement C3 (subsoil drain-
age), requiring either drainage to be provided or measures to be
taken (such as tanking) to prevent ground moisture entering the
building or damaging its fabric, may be relevant.

Effluent disposal is unlikely to be subject to planning condi-
tions (except perhaps in the case of major projects), but the con-
sent of the Agency to outfalls is required (except for infiltration
systems) and may be subject to conditions. Requirement H1(1)(c)
(foul water drainage), H2(1)(b) (wastewater systems) and H3(3)(b)
(rainwater drainage) of the Building Regulations may be relevant.

Clean Neighbourhoods and Environment
Act 2005

8.23 Chapter 3, section 54 of the Act contains provisions for
the preparation of plans for the management and disposal of site
waste. The Regulations make provisions for the circumstances
under which a plan must be prepared, the enforcement power to
the local authority and the penalties for any offences.

Part 8 makes provisions for the establishment of the new Com-
mission for Architecture and the Built Environment (CABE). The
functions are the promotion of education and high standards in,
and understanding and appreciation, of architecture and the design,
management and maintenance of the built environment. The pow-
ers of the commission include the provision of advice and develop-
ing and reviewing projects (Whether requested or not to do so), the
provision of finance and the commissioning of works of art.

Section 94 of Part 8 gives the Secretary of State the power to
provide financial assistance or a grant, or by any other means as
the Secretary of State thinks fit, to any person or persons con-
nected with the promotion of education or high standards in archi-
tecture and the design and management of the built environment.

Disability Discrimination Act 1995,/2005 (DDA)

8.24 Part 3 of the Act comes into force on 1 October 2004 and
enables a person who considers that, by reason of ‘a physical or
mental impairment which has a substantial and long-term adverse
effect on (their) ability to carry out normal day-to-day activities’,
they suffer discrimination due to a physical feature of a building
to take a provider of goods or services to court. The provider has
three options — to remove the feature, alter the feature or avoid
the feature — by providing a ‘reasonable’ means of avoiding the
feature i.e. an alternative service.

The Disability Discrimination (Providers of Services)
(Adjustment of Premises) Regulations 2001 made under the Act,
provide that it is not reasonable for a provider to have to remove
or alter a physical feature which satisfies a ‘relevant design
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standard’. The Schedule to the Regulations provides that Approved
Document M (access and facilities for disabled people) is, subject
to conditions, a relevant standard.

The scope of the Act, which is overseen by the Disability
Rights Commission, is wider than the scope of the building regu-
lations and advice can be sought from the local authority’s Access
Officer or through the National Register of Access Consultants if
an access audit is sought.

The Disability Discrimination Act 2005 makes substantial
amendments to the original 1995 Act and arises out of the work
of the Disability Rights Task Force established in 1997. Section 14
gives the Secretary of State the power to amend or repeal the small
dwellings exemption contained in sections 23, 24B and 24H of the
1995 Act. Section 16 inserts a new Part 5B (Improvements to let
dwelling houses) into the DDA. It applies when a lease requires
landlord consent for the making of improvements, or prohibits
making improvements at all. In the latter case, where the terms of
the lease make it impossible or unreasonably difficult for a disa-
bled person to enjoy the premises, the tenant could seek to have
the lease adjusted. Section 18 sets out in detail and widens the def-
inition of ‘disability’.

Housing Act 1985/2004

8.25 The Act contains provisions relating to the fitness of dwell-
ings, including houses in multiple occupation, and some environ-
mental health authorities use their wide-ranging powers to seek to
impose requirements which the building regulations have dropped
(such as minimum ceiling heights and ventilated WC lobbies) or
have chosen not to introduce (such as integrated smoke detection
and alarm systems in blocks of purpose-built self-contained flats).
The Act is enforced by environmental health officers and negotia-
tion seems to be the best policy.

The Housing Act 2004, which replaces certain parts of the
1985 Act, was brought into force in November 2004 and it
replaces the existing housing fitness standard with a Housing and
Safety Rating System and the introduction of a scheme to license
higher-risk Houses in Multiple Occupation. The Act also intro-
duces the requirement for Home Information Packs to be produced
by sellers or estate agents.

Special classes of building

8.26 The legislation dealt with so far is, in one sense, of general
application. The architect dealing with the design and construc-
tion of specialised types of building may find that special controls
apply. All these specialised provisions are extremely complex, and
space does not permit any detailed examination of them. They
range from premises (such as nursing homes and schools) to spe-
cial risks (such as cinemas and the keeping of radio-active sub-
stances) (See Chapter 7.)

The Licensing Act 1993

8.27 The Act governs the operation of entertainment premises and
premises where alcohol is sold. Application for a licence must be
made to the local authority Licensing Committee, who will con-
sult with

(a) the chief officer of police for any police area in which the
premises are situated,

(b) the fire authority for any area in which the premises are
situated,

(c) the enforcing authority within the meaning given by section
18 of the Health and Safety at Work etc. Act 1974 for any area
in which the premises are situated,

(d) the local planning authority within the meaning given by the
Town and Country Planning Act 1990 (c. 8) for any area in
which the premises are situated,

(e) the local authority by which statutory functions are exercis-
able in any area in which the premises are situated in relation
to minimising or preventing the risk of pollution of the envi-
ronment or of harm to human health.
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The licensing objectives are—

(a) the prevention of crime and disorder;
(b) public safety;

(c) the prevention of public nuisance; and
(d) the protection of children from harm.

The Licensing Authority may stipulate additional provisions for
the welfare and safety of the staff and customers of the licensed
premises. This may have a significant effect on the design of the
premises and the architect should consult the licensing authority
at an early stage in the design. See Chapter 7 for further detail.

9 Technical harmonisation and standards

The Construction Products Directive
89/106 EEC

9.01 A major barrier to the free movement of construction products
within the European Community has been the differing national
requirements relating to such matters as building safety, health,
durability, energy economy and protection of the environment,
which in turn directly influence national product standards, techni-
cal approvals and other technical specifications and provisions.

In order to overcome this problem, the Community has adopted
the Construction Products Directive whose aim is to provide for the
free movement, sale and use of construction products which are fit
for their intended use and have such characteristics that structures
in which they are incorporated meet certain essential requirements.
Products, in so far as these essential requirements relate to them,
which do not meet the appropriate standard may not be placed on
the market (Article 2).

9.02 These essential requirements are similar in style to the
functional requirements of the Building Regulations in force
in England and Wales, but rather wider in scope. They relate to
mechanical resistance and stability, safety in case of fire, hygiene,
health and the environment, safety in use, protection against noise,
and energy economy and heat retention. These requirements must,
subject to normal maintenance, be satisfied for an economically
reasonable working life and generally provide protection against
events which are foreseeable.

The performance levels of products complying with these essen-
tial requirements may, however, vary according to geographical or
climatic conditions or in ways of life, as well as different levels of
protection that may prevail at national regional or local level and
member states may decide which class of performance level they
require to be observed within their territory.

9.03 Products will be presumed to be fit for their intended use if
they bear the CE conformity mark as provided (or as provided for
in Directive 93/68/EEC) showing that they comply with a European
standard or a European technical approval or (when documents of
this sort do not exist) relevant national standards or agreements rec-
ognised at Community level as meeting the essential requirements.
If a manufacturer chooses to make a product which is not in con-
formity with these specifications, he has to prove that his product
conforms to the essential requirements before he will be permitted
to put it on the market. Conformity may be verified by third party
certification.

9.04 European standards which will ensure that the essential
requirements are met will be drawn up by a European standards
body usually CEN or CENELEC. These will be published in the
UK as identically worded British standards. European technical
approvals will be issued by approved bodies designated for this
purpose by the member states in accordance with guidelines pre-
pared by the European body comprising the approved bodies from
all the member states.

9.05 Member states are prohibited from interfering with the free
movement of goods which satisfy the provisions of the directive

and are to ensure that the use of such products is not impeded by
any national rule or condition imposed by a public body, or private
bodies acting as a public undertaking or acting as a public body on
the basis of a monopoly position (Article 6). This would appear to
include such bodies as the NHBC in their standard setting role.

9.06 The directive has been implemented in the UK by the Construc-
tion Products Regulations 1991 (SI 1991/1620), as amended by SI
1994/3051.

The implementation of the directive throughout the
Community should greatly ease the task of the architect who is
designing buildings in more than one member state as it means
that he can now be sure that the products he specifies, so long as
they comply with the directive, will comply with the regulations
and requirements of every member state without his having to
carry out a detailed check for that purpose.

Checklist 9.1: Technical requirements in Schedule 1 of the Building
Regulations 2000, as amended by the Building (Amendments)
Regulations 2001, 2002, 2002 (No. 2), 2003, 2004, 2004 (No. 3)
and 2008.

The date of the current edition or amendment of the Approved Document
is given after the title of each Part.

SCHEDULE 1-REQUIREMENTS Regulations 4 and 6

Requirement Limits on application

PART A: STRUCTURE (2004)

Loading

Al (1) The building shall be constructed
so that the combined dead, imposed and
wind loads are sustained and transmitted
by it to the ground —

(a) safely; and

(b) without causing such deflection or
deformation of any part of the building,
or such movement of the ground, as
will impair the stability of any part of
another building.

(2) In assessing whether a building
complies with sub-paragraph (I) regard
shall be had to the imposed and wind
loads to which it is likely to be subjected
in the ordinary course of its use for the
purpose for which it is intended.

Ground movement

A2 The building shall be constructed so
that ground movements caused by —

(a) swelling, shrinkage or freezing of
the subsoil; or

(b) land slip or subsidence (other than
subsidence arising from shrinkage),
in so far as the risk can be reasonably
foreseen, will not impair the stability of
any part of the building.

Disproportionate collapse

A3 The building shall be constructed
so that in the event of an accident, the
building will not suffer collapse to an
extent disproportionate to the cause.

Part B: FIRE SAFETY (2006)

Means of warning and escape
B1 The building shall be designed and
constructed so that there are appropriate

Requirement Bl does not apply
to any prison provided under

(Continued)
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Checklist 9.1: (Continued)

Checklist 9.1: (Continued)

provisions for the early warning of tire,
and appropriate means of escape in case
of fire from the building to a place of
safety outside the building capable of
being safely and effectively used at all
material times.

Internal fire spread (linings)

B2 (1) To inhibit the spread of fire within
the building, the internal linings shall —
(a) adequately resist the spread of flame
over their surfaces; and

(b) have, if ignited, a rate of heat
release or a rate of fire growth which is
reasonable in the circumstances.

(2) In this paragraph, ‘internal linings’
mean the materials or products used
in lining any partition, wall, ceiling or
other internal structure.

Internal fire spread (structure)

B3 (1) The building shall be designed
and constructed so that, in the event of
fire, its stability will be maintained for a
reasonable period.

(2) A wall common to two or more
buildings shall be designed and
constructed so that it adequately
resists the spread of fire between those
buildings. For the purposes of this sub-
paragraph a house in a terrace and a
semi-detached house are each to be
treated as a separate building.

(3) Where reasonably necessary to
inhibit the spread of fire within the
building, measures shall be taken, to
an extent appropriate to the size and
intended use of the building, comprising
either or both of the following:

a) sub-division of the building with fire-
resisting construction;

b) installation of suitable automatic fire
suppression systems.

(4) The building shall be designed
and constructed so that the unseen
spread of fire and smoke within
concealed spaces in its structure and
fabric is inhibited.

External fire spread

B4 (1) The external walls of the building
shall adequately resist the spread of fire
over the walls and from one building to
another, having regard to the height, use
and position of the building.

(2) The roof of the building shall
adequately resist the spread of fire
over the roof and from one building to
another, having regard to the use and
position of the building.

Access and facilities for the fire
service

BS5 (1) The building shall be designed
and constructed so as to provide
reasonable facilities to assist firefighters
in the protection of life.

(2) Reasonable provision shall be made
within the site of the building to enable
fire appliances to gain access to the
building.

section 33 of the Prisons
Act 1952 (power to provide
prisons. etc.)

Requirement B3 (3) does not
apply to material alterations
to any prison provided under
Section 33 of the Prisons Act
1952.

PART C: SITE PREPARATION AND RESISTANCE TO MOISTURE (2004)

Preparation of site and resistance to
contaminants

C1 (1) The ground to be covered by the
building shall be reasonably free from
any material that might damage the
building or affect its stability, including
vegetable matter, topsoil and pre-existing
foundations.

(2) Reasonable precautions shall be
taken to avoid danger to health and
safety caused by contaminants on or in
the ground covered, or to be covered by
the building and any land associated with
the building.

(3) Adequate sub-soil drainage shall be
provided if it is needed to avoid —

(a) the passage of ground moisture to
the interior of the building;

(b) damage to the building, including
damage through the transport of water-
borne contaminants to the foundations
of the building.

(4) for the purpose of this requirement,
“contaminant” means any substance
which is or may become harmful to
persons or buildings including substances,
which  are corrosive, explosive,
flammable, radioactive or toxic.

Resistance to moisture

C2 The floors, walls and roof of the
building shall adequately protect
the building and people who use
the building from harmful effects
caused by:

a) ground moisture;

b) precipitation and wind-driven spray;
¢) interstitial and surface condensation;
and

d) spillage of water from or associated
with sanitary fittings or fixed appliances.

Part D: Toxic SUBSTANCES (2002)

Cavity insulation

D1 If insulating material is inserted
into a cavity in a cavity wall reasonable
precautions shall be taken to prevent
the subsequent permeation of any toxic
fumes from that material into any part
of the building occupied by people.

PART E: RESISTANCE TO THE PASSAGE OF SOUND (2004)

Protection against sound from other
parts of the building and adjoining
buildings

E1 Dwelling-houses, flats and rooms for
residential purposes shall be designed
and constructed in such a way that they
provide reasonable resistance to sound
from other parts of the same building
and from adjoining buildings.

(Continued)
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Protection against sound within a
dwelling-house, etc.

E2 Dwelling-houses, flats and rooms for
residential purposes shall be designed
and constructed in such a way that —

(a) internal walls between a bedroom or
a room containing a water closet, and
other rooms; and

(b) internal floors, provide reasonable
resistance to sound.

Reverberation in common internal
parts of buildings containing flats or
rooms for residential purposes

E3 The common internal parts of
buildings which contain flats or rooms
for residential purposes shall be
designed and constructed in such a way
as to prevent more reverberation around
the common parts than is reasonable.

Acoustic conditions in schools

E4 (1) Each room or other space in a
school building shall be designed and
constructed in such a way that it has the
acoustic conditions and the insulation
against disturbance by noise appropriate
to its intended use.

(2) For the purposes of this part — ‘school’
has the same meaning as in section 4 of
the Education Act 1996[4] and ‘school
building’ means any building forming a
school or part of a school.

Requirement E2 does not
apply to —

a) an internal wall which
contains a door;

b) an internal wall which
separates an en suite toilet
from the associated bedroom;
existing wall and floors in a
building which is subject to a
material change of use.

Requirement E3 only applies
to corridors, stairwells, hall-
ways and entrance halls which
give access to the flat or room
for residential purposes.

ParT F: VENTILATION (2006)

Means of ventilation

F1 There shall be adequate means of
ventilation provided for people in the
building.

Requirement F1 does not apply
to a building or space within a
building —

(a) into which people do not
normally go; or

(b) which is used solely for
storage; or

(c) which is a garage used
solely in connection with a
single dwelling.

Part G: HYGIENE (2000)

Sanitary conveniences and washing
facilities

G1 (1) Adequate sanitary conveniences
shall be provided in rooms provided for
that purpose, or in bathrooms. Any such
room or bathroom shall be separated
from places where food is prepared.

(2) Adequate washbasins shall be
provided in —

(a) rooms containing water closets; or
(b) rooms or spaces adjacent to rooms
containing water closets. Any such room
or space shall be separated from places
where food is prepared.

(3) There shall be a suitable installation
for the provision of hot and cold water
to washbasins provided in accordance
with paragraph (2).

(4) Sanitary conveniences and washbasins
to which this paragraph applies shall
be designed and installed so as to allow
effective cleaning.

Bathrooms

G2 A bathroom shall be provided
containing either a fixed bath or shower
bath, and there shall be a suitable
installation for the provision of hot and
cold water to the bath or shower bath.

Hot water storage

G3 A hot water storage system that
has a hot water storage vessel which
does not incorporate a vent pipe to
the atmosphere shall be installed by a
person competent to do so, and there
shall be precautions —

(a) to prevent the temperature of stored
water at any time exceeding 100°C;

(b) to ensure that the hot water
discharged from safety devices is safely
conveyed to where it is visible but will
not cause danger to persons in or about
the building.

Requirement G2 applies only
to dwellings.

Requirement G3 does not
apply to —

a) a hot water storage system
that has a storage vessel with
a capacity of 15 litres or less.
b) a system providing space
heating only

c) a system which heats or
stores water for the purposes
only of an industrial process

PART H: DRAINAGE AND WASTE DISPOSAL (2002)

Foul water drainage

H1 (1) An adequate system of drainage
shall be provided to carry foul water
from appliances within the building to
one of the following, listed in order of
priority —

(a) a public sewer; or, where that is not
reasonably practicable,

(b) a private sewer communicating with
a public sewer; or, where that is not
reasonably practicable,

(c) either a septic tank which has an
appropriate form of secondary treatment
or another wastewater treatment system; or,
where that is not reasonably practicable,

(d) a cesspool.

(2) In this part ‘foul water’ means waste
water which comprises or includes —

(a) waste water from a sanitary
convenience, bidet or appliance used for
washing receptacles for foul waste; or
(b) water which has been used for food
preparation, cooking or washing.

Wastewater treatment systems and
cesspools

H2 (1) Any septic tank and its form of
secondary treatment, other wastewater
treatment system or cesspool, shall be
so sited and constructed that —

(a) it is not prejudicial to the health of
any person;

(b) it will not contaminate any
watercourse, underground water or water
supply;

(c) there are adequate means for
emptying and maintenance; and

(d) where relevant, it will function to a
sufficient standard for the protection of
health in the event of a power failure.

Requirement H1 does not
apply to the diversion of
water which has been used
for personal washing or for
the washing of clothes, linen,
or other articles to collection
systems for reuse.
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(2) Any septic tank, holding tank which
is part of a wastewater treatment system
or cesspool shall be —

(a) of adequate capacity;

(b) so constructed that it is impermeable
to liquids; and

(c) adequately ventilated.

(3) Where a foul water drainage system
from a building discharges to a septic
tank, wastewater treatment system
or cesspool, a durable notice shall be
affixed in a suitable place in the building
containing information on any continuing
maintenance required to avoid risks to
health.

Rainwater drainage

H3 (1) Adequate provision shall be made
for rainwater to be carried from the roof
of the building.

(2) Paved areas around the building shall
be so constructed as to be adequately
drained.

(3) Rainwater from a system provided
pursuant to sub-paragraphs (1) or (2) shall
discharge to one of the following, listed in
order of priority —

(a) an adequate soakaway or some
other adequate system of infiltration
system; or, where that is not reasonably
practicable,

(b) a watercourse; or, where that is not
reasonably practicable,

(c) a sewer.

Building over sewers

H4 (1) The erection of extension
of a building or work involving the
underpinning of a building shall be
carried out in a way that is not detrimental
to the building or building extension
or to the continued maintenance of the
drain, sewer or disposal main.

(2) In this paragraph ‘disposal main’
means any pipe, tunnel or conduit used
for the conveyance of effluent to or from
a sewage disposal works, which is not a
public sewer.

(3) In this paragraph and paragraph HS
‘map of sewers’ means any records kept
by a sewerage undertaker under section
199 of the Water Industry Act 1991.

Requirement H3 (2) applies
only to paved areas —

(a) which provide access to the
building pursuant to paragraph
M2 of Schedule 1 (access to
and use of buildings);

(b) which provide access to
or from a place of storage
pursuant to paragraph H6 (2)
of Schedule 1 (solid waste
storage); or

(c) in any passage giving
access to the building, where
this is intended to be used in
common by the occupiers of
one or more other buildings.

Requirement  H3(3) does
not apply to the gathering of
rainwater for reuse.

Requirement H4 only applies
to work carried out —

(a) over a drain, sewer, or
disposal main which is shown
on any map of sewers; or

(b) on any site or in such
a manner as may result in
interference with the use of, or
obstruction of the access of any
person to, any drain, sewer or
disposal main which is shown
on any map of sewers.

Separate systems of drainage

H5 Any system for discharging water
to a sewer which is provided pursuant
to paragraph H3 shall be separate from
that provided for the conveyance of foul
water from the building.

Solid waste storage

H6 (1) Adequate provision shall be
made for storage of solid waste.

(2) Adequate means of access shall be
provided —

(a) for people in the building to the
place of storage; and

(b) from the place of storage to a
collection point (where one has been
specified by the waste collection authority
under section 46 (household waste) or
section 47 (commercial waste) of the
Environmental Protection Act 1990 (b).
or to a street (where no collection point
has been specified).

Requirement HS  applies
only to a system provided in
connection with the erection or
extension of a building where
it is reasonably practicable
for the system to discharge
directly or indirectly to a sewer
for the separate conveyance of
surface water which is —

(a) shown on a map of sewers;
or

(b) under construction either
by the sewerage undertaker
or by some other person
(where the sewer is subject
of an agreement to make a
declaration of vesting pursuant
to section 104 of the Water
Industry Act 1991 (a)).

PART J: COMBUSTION APPLIANCES AND FUEL STORAGE SYSTEMS (2002)

Air supply

J1 Combustion appliances shall be
so installed that there is an adequate
supply of air to them for combustion, to
prevent overheating and for the efficient
working of any flue.

Discharge of products of combustion
J2 Combustion appliances shall have
adequate provision for the discharge of
products of combustion to the outside
air.

Protection of the building

J3 Combustion appliances and flue-pipes
shall be so installed, and fireplaces and
chimneys shall be so constructed and
installed, as to reduce to a reasonable
level the risk of people suffering
burns or the building catching fire in
consequence of their use.

Requirements J1, J2, and J3
apply only to fixed combus-
tion appliances (including
incinerators).
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Provision of information

J4 Where a hearth, fireplace, flue or
chimney is provided or extended, a
durable notice containing information
on the performance capabilities of the
hearth, fireplace, flue or chimney shall
be affixed in a suitable place in the
building for the purpose of enabling
combustion appliances to be safely
installed.

Protection of liquid fuel
systems

J5 Liquid fuel storage systems and the
pipes connecting them to combustion
appliances shall be so constructed
and separated from buildings and the
boundary of the premises as to reduce
to a reasonable level the risk of the fuel
igniting in the event of fire in adjacent
buildings or premises.

storage

Protection against pollution

J6 Oil storage tanks and the pipes
connecting them to combustion
appliances shall —

(a) be so constructed and protected as to
reduce to a reasonable level the risk of the
oil escaping and causing pollution; and
(b) have affixed in a prominent position
a durable notice containing information
on how to respond to an oil escape so as
to reduce to a reasonable level the risk
of pollution.

Requirement J5 applies only
to—

(a) fixed oil storage tanks with
capacities greater than 90
litres and connecting pipes;
and

(b) fixed liquid petroleum
gas storage installations with
capacities greater than 150
litres and connecting pipes,
which are located outside
the building and which serve
fixed combustion appliances
(including incinerators) in the
building.

Requirement J6 applies only
to fixed oil storage tanks with
capacities of 3500 litres or
less, and connecting pipes
which are —
(a) located
building; and
(b) serve fixed combustion
appliances (including
incinerators) in a building
used wholly or mainly as a
private dwelling, but does not
apply to buried systems.

outside the

ParT K: PROTECTION FROM FALLING COLLISION AND IMPACT (2000)

Stairs, ladders, and ramps

K1 Stairs, ladders and ramps shall be so
designed, constructed and installed as
to be safe for people moving between
different levels in or about the building.

Protection from falling

K2 (a) Any stairs, ramps, floors and
balconies, and any roof to which people
have access; and

(b) any light well, basement area or
similar sunken area connected to a
building, shall be provided with barriers
where they are necessary to protect
people in or about the building from
falling.

Vehicle barriers and loading bays

K3 (1) Vehicle ramps and any levels in a
building to which vehicles have access,
shall be provided with barriers where it
is necessary to protect in or about the
building.

Requirement Kl  applies
only to stairs, ladders and
ramps which form part of the
building.

Requirement K2 (a) applies
only to stairs and ramps which
form part of the building.

(2) Vehicle loading bays shall be
constructed in such a way, or be
provided with such features as may
be necessary to protect people in them
from collision with vehicles.

Protection from collision with open
windows, etc.

K4 Provision shall be made to prevent
people moving in or about the building
from collision with open windows,
skylights or ventilators.

Protection against impact from and
trapping by doors

K5 (1) Provision shall be made to
prevent any door or gate —

(a) which slides or opens upwards, from
falling onto any person; and

(b) which is powered, from trapping any
person.

(2) Provision shall be made for powered
doors and gates to be opened in the event
of a power failure. Provision shall be
made to ensure a clear view of the space
on either side of a swing door or gate.

Requirement K4 does not
apply to dwelling.

Requirement K5 does not
apply to —

(a) dwellings; or

(b) any door or gate which is
part of a lift.

PARrT L: CONSERVATION OF FUEL AND POWER (2006)

Conservation of fuel and power in
new dwellings

L1A Reasonable provision shall be
made for the conservation of fuel and
power in buildings by:

(a) limiting the heat gains and losses:

(i) through thermal elements and other
parts of the building fabric; and

(ii) from pipes, ducts and vessels used
for space heating, space cooling and hot
water services;

(b) providing and commissioning energy
efficient fixed building services with
effective controls; and

(c) providing to the owner sufficient
information about the building, the fixed
building services and their maintenance
requirements so that the building can be
operated in such a manner as to use no
more fuel and power than is reasonable
in the circumstances.

Conservation of fuel and power in
existing dwellings

L1B Reasonable provision shall be
made for the conservation of fuel and
power in buildings by

(a) limiting the heat gains and losses:

(i) through thermal elements and other
parts of the building fabric; and

(ii) from pipes, ducts and vessels used
for space heating, space cooling and hot
water services;
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(b) providing and commissioning energy
efficient fixed building services with
effective controls; and

(c) providing to the owner sufficient
information about the building, the fixed
building services and their maintenance
requirements so that the building can be
operated in such a manner as to use no
more fuel and power than is reasonable
in the circumstances.

Conservation of fuel and power in
new buildings other than dwellings
L2A as LIA.

Conservation of fuel
in existing buildings
dwellings

L2B as L2A.

and power
other than

PART M: ACCESS TO AND USE OF BUILDINGS (2004)

Access and use

M1 Reasonable provision shall be made
for people to

(a) gain access to; and

(b) use the building and its facilities

Access to extensions to buildings
other than dwellings
M2 Suitable independent access shall
be provided to the extension where
reasonably practicable.

Sanitary conveniences in extension to
buildings other than dwellings

M3 If sanitary conveniences are
provided in any building that is to be
extended, reasonable provision shall be
made within the extension for sanitary
conveniences.

Sanitary conveniences in dwellings
M4 — (1) Reasonable provision shall
be made in the entrance storey for
sanitary conveniences, or where the
entrance storey contains no habitable
rooms, reasonable provision for sanitary
conveniences shall be made in either the
entrance storey or principal storey.

(2) In this paragraph ‘entrance storey’
means the storey which contains the
principal entrance and ‘principal storey’
means the storey nearest to the entrance
storey which contains a habitable room,
or if there are two such storeys equally
near, either such storey.

The requirements of this Part
do not apply to —

(a) an extension of or material
alteration of a dwelling; or

(b) any part of a building
which is used solely to enable
the building or any service
or fitting in the building to
be inspected, repaired or
maintained.

Requirement M2 does not
apply where suitable access
to the extension is provided
through the building that is
extended.

Requirement M3 does not
apply where there is reason-
able provision for sanitary
conveniences elsewhere in

the building, such that people
occupied in, or otherwise
having occasion to enter the
extension, can gain access to
and use those sanitary conven-
iences.

PART N: GLAZING — SAFETY IN RELATION TO IMPACT, OPENING AND CLEANING

(2000)

Protection against impact

N1 Glazing, with which people are
likely to come into contact whilst
moving in or about the building, shall —
(a) if broken on impact, break in a way
which is unlikely to cause injury; or

(b) resist impact without breaking; or
(c) be shielded or protected from
impact.

Manifestation of glazing

N2 Transparent glazing, with which
people are likely to come into contact
while moving in or about the building,
shall incorporate features which make it
apparent.

Safe  opening
windows, etc.
N3 Windows, skylights and ventilators
which can be opened by people in
or about the building shall be so
constructed or equipped that they may
be opened, closed or adjusted safely.

and closing of

Safe access for cleaning windows etc.
N4 Provision shall be made for any
windows, skylights or any transparent
or translucent walls, ceilings or roofs to
be safely accessible for cleaning.

Requirement N2 does not ap-
ply to dwellings.

Requirement N3 does not ap-
ply to dwellings.

Requirement N4 does not

apply to —
(a) dwellings; or
(b) any transparent or

translucent elements whose
surface are not intended to be
cleaned.

PART P: ELECTRICAL SAFETY (2006)

Design and installation

Pl Reasonable provision shall be
made in the design and installation
of electrical installations in order to
protect persons operating, maintaining
or altering the installations from fire or
injury.

The requirements of this
part apply only to electrical
installations that are intended
to operate at low or extra-low
voltage and are:

(a) in or attached to a
dwelling;

(b) in the common parts of a
building serving one or more
dwellings, but excluding
power supplies to lifts;

(c) in a building that receives
its electricity from a source
located within or shared with
a dwelling; or

(d) in a garden or in or on land
associated with a building
where the electricity is from
a source located within or
shared with a dwelling.
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Building Regulations in Scotland

DAVID WEDDERBURN

1 Introduction

1.01 Building control and the new building standards system in
Scotland are based on Building (Scotland) Act 2003. To under-
stand Scottish practice, a knowledge of that Act is required, as
well as of the Regulations made under it. The Building (Scotland)
Regulations 2004 are only one part of the whole scene, although
admittedly a very important part. Anyone trying to compare the
Scottish building standards system and English building control
must bear the above in mind, so that there is a comparison of like
with like wherever possible.

1.02 This study is intended to describe the main provisions of the
Building (Scotland) Act 2003 and procedures laid down under it,
as well as the various Statutory Instruments associated with it.
With regard to the Building Regulations themselves, it is obvi-
ously impossible to go into minute detail with interpretations, etc.
The object of each of the Regulations has, therefore, been briefly
stated and reference made to those provisions which have been
amended in May 2007. This is because, except for some minor
changes, when the new building standards system was introduced
in May 2005 there was, wherever possible, a horizontal trans-
position of building standards from those applicable under the
old system into the new system. The amendments introduced in
May 2007 were, therefore, the first significant change to those
standards.

Historical background

1.03 Building control is not new, and records of building law go
back to the pre-Christian era. The first known are those found in
the Mosaic Law of King Hammurabi of Persia ¢.2000 BC. Fire
precautions which have always formed a major part of building
codes were an accepted factor of Roman law and of English law
from the twelfth century.

Dean of Guild Courts

1.04 In Scotland building control in royal burghs was exercised
by Dean of Guild Courts where these existed. Originally, the
Dean of Guild was the president of the merchants’ guild, which
was composed of traders who had acquired the freedom of a royal
burgh. The post is an ancient one, e.g. in 1403 one Simon de
Schele was appointed Dean of Guild and Keeper of the Kirk Work
by Edinburgh Town Council. The Dean of Guild Court’s original
mercantile jurisdiction fell gradually into disuse to be replaced by
a jurisdiction over such areas as markets, streets, and buildings.
‘Questions of neighbourhood’ were dealt with by Edinburgh Dean
of Guild as early as 1584. Gradually the scope and nature of the
powers of the Dean of Guild Courts became more precise until

during the last 150 years they were subjected to a process of statu-
tory modification.

1.05 Not all burghs had Dean of Guild Courts, and it was not until
1947 that the Local Government (Scotland) Act required burghs
without Dean of Guild Courts to appoint one. In other burghs, the
functions of the Dean of Guild Courts were either carried out by
magistrates or the town council itself. In counties, plans were usu-
ally approved by a sub-committee of the public health committee.
There was no warrant procedure as in burghs.

By-laws

1.06 During the last 150 years, statutory requirements laid the
foundation of specific and more widely applicable standards. The
Burgh Police Act 1833 empowered burghs to adopt powers of pav-
ing, lighting, cleansing, watching, and supplying water. However,
the building legislation content of the nineteenth-century Acts was
not large and was related mainly to ruinous property and drainage,
attention to the latter being attracted by the large-scale outbreaks
of cholera at that time. In 1892 the Burgh Police Act introduced
a detailed set of building rules which were repealed by the 1903
Burgh Police Act. This Act gave powers to burghs to make by-laws
in respect of building and public health matters. Meanwhile in the
counties, the Public Health (Scotland) Act 1897 had already given
them the power to make similar by-laws.

1.07 By-laws made under these Acts, although limited in scope,
remained the main form of building control until 1932 when the
Department of Health for Scotland published model building
by-laws for both burghs and countries. Local authorities could,
if they wished, adopt these by-laws for application in their own
area. However, many did not. The model by-laws were revised
in 1934 and 1937, but, apart from a widening of scope, later edi-
tions did not differ much from the original 1932 version. A much
more comprehensive review was carried out in 1954. Although
many local authorities adopted the 1954 model by-laws, adoption
was at the discretion of the local authority and many did not. (By
1957, 26 of the 33 counties, 127 of the 173 small burghs, 13 of
the 20 large burghs, and none of the cities had adopted the model
by-laws.) However, Edinburgh, Aberdeen, and Glasgow had local
Acts which combined many of the requirements of old statutes
and by-laws with local features.

1.08 The then existing legislation fell short of the requirements of
a modern building code able to cope with the rapidly expanding
building of post-war Scotland where new techniques and materi-
als were rapidly being introduced. It was decided that the whole
concept of building control should be reviewed, and to this end
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a committee under the chairmanship of C. W. G. Guest QC, later
Lord Guest, was appointed by the Secretary of State.

1.09 The committee’s terms of reference required that it examine
the existing law pertaining to building and jurisdiction of the Dean
of Guild Courts and make recommendations on the future form of
a building control system for counties and burghs, which was to be
flexible enough to take account of new techniques and materials.

1.10 The committee published its report in October 1957. Its
main recommendation was that legislation was essential to enable
a comprehensive building code to be set up in the form of national
regulations to achieve uniformity throughout the country. The
basic purpose of building control should be the protection of the
public interest as regards health and safety. The law must ensure
that occupants, neighbours, and passers-by are protected by pre-
venting the erection of buildings that are liable to collapse or lead
to unhealthy or insanitary conditions. It must also prevent individ-
ual and collective fire hazards.

1.11 The recommendations were accepted and led to the form of
control established under the Building (Scotland) Act 1959 (as
amended). For work carried out under building warrants issued
before May 2005 this form of control still applies and reference
should be made to the relevant chapter within the previous edition
of this handbook for information on that form of control. This chap-
ter will deal with the new system introduced from May 2005 under
the Building (Scotland) Act 2003 and its subsidiary legislation.

2 Review of the new Building Standards
system

Reasons for change

2.01 The previous Building Control system set up under the
Building (Scotland) Act 1959 served Scotland well over the
41 years of its operation (and continues to do so for that small
number of warrants still administered under that Act). However,
present conditions are different from those in 1964, when the pre-
vious system first came into operation, and the need for change
to the system has become clearer over recent years. There were a
number of different problems with the old system but there were
two which particularly necessitated a change.

Technical Standards

2.02 The first was that regulation 9 of the Building Standards
Regulations made under the Building (Scotland) Regulations
1959 (as amended) stipulated that the requirements of regulations
10-33 (setting out the technical standards required for buildings)
could be satisfied only by compliance with the standards set out in
the relevant Technical Standards issued with the relevant Building
Standards Regulations (issued in 16 parts: Parts A—S (with differ-
ent parts dealing with different Regulations). This had two conse-
quences. First, there was little flexibility for technical innovation
or original design solutions, which led to an increasing need for
individual and class relaxations. Secondly, because technical
standards were a necessary part of the Regulations, they could
only be changed by statutory instrument which, in addition to
requiring parliamentary time, also required to be notified in draft
to the European Commission and other member states, and were
subject to an objection from those parties.

Construction Products Directive

2.03 The second problem also had its origins in European law.
Under the Construction Products Directive, construction prod-
ucts for use in Scotland can no longer be specified in Technical
Standards drafted in terms of British Standards and British techni-
cal requirements. This is considered under EU Law as a barrier to
trade. Compliance with requirements of the Construction Products
Directive created problems under the old system. The Scottish

Executive, in amendment 6 to the Building Standard (Scotland)
Regulations 1990, addressed this problem by having two alter-
native Technical Standards, one using British Standards and the
other using European Standards. However, amendment 6 was lim-
ited in its scope. It became clear at that stage that it would be very
difficult to make all of the technical standards comply with the
requirements of European law and research had already been initi-
ated at that stage in preparation for a new Building (Scotland) Act
and a new Building Standards system.

Reform process

2.04 The Scottish Executive, having decided that a new Building
(Scotland) Act was necessary, took the opportunity to address a
number of other problems. These related to: consistency of inter-
pretation of the Building Regulations among local authorities; the
need for continuing obligations to make certain physical require-
ments comply; the problem of unauthorised minor works; the
problem of works carried out without a building warrant and/or
without a completion certificate; the issue of Crown immunity;
expansion of the objectives of the regulations; and the problem of
defective as opposed to dangerous buildings.

2.05 Reform of the Building Standard system was initiated with
a scoping study in the year 2000, a Green Paper in July 2001, the
White Paper in March 2002 with Royal Assent to the Building
(Scotland) Act 2003 in March 2003 and the Regulations produced
in autumn of 2004 (the last regulations, on forms, being produced
in 2005) and the system became operational, subject to two excep-
tions (building standards assessment and Crown immunity, which
were to be introduced later), on May 2005.



New system

Statutory basis

2.06 The Act under which the new system is introduced is the
Building (Scotland) Act 2003. A number of Regulations and
Orders are introduced under the Act. These are set out at the
end of this chapter. In addition, the Scottish Building Standards
Agency was set up as an executive agency of the Scottish
Executive in June of 2004 and was re-integrated into the Scottish
Government in April 2007, as the Building Standards Division
(BSD) of the Directorate for the Built Environment, where it acts
on behalf of Scottish Ministers under the Act. In that capacity
the BSD has issued: (1) Domestic and Non-Domestic Technical
Handbooks which provide guidance as to compliance with the
Building Regulations; (2) a Procedural Handbook (now in its
2nd edition) which provides advice on procedures under the
Act and has a number of very useful flow charts covering most
of the procedures arising under the Act and its regulations; (3) a
Certification Handbook giving advice regarding the setting up of
certification schemes under section 7(2) or individual applications
under section 7(1) of the Act; (4) model forms to supplement
those included in the Forms Regulations; (5) guidance on such
matters as continuing requirements and staged warrants; and (6)
directions on such matters as electrical installations and structural
design together with other house keeping matters such as correc-
tions and erratum to Handbooks and Forms.

2.07 The BSD also maintain an excellent website at www.sbsa.
gov.uk which contains all of the above documents on line, most
of which documents include interactive links within them to allow
direct access to the documents referred to in them. The website
also provides access to many other documents on related topics.
BSD also produce an interactive CD-Rom which when used on a
computer with access to the Internet provides links to other web-
sites with such information as SAP ratings and their calculation.
In addition, BSD issues e-newsletters at regular intervals, which
provide subscribers with an update on the activities of BSD and
related topics. Those wishing to receive these newsletters can reg-
ister at the BSD website.

3 Outline of Building (Scotland)
Act 2003

3.01 The Act is composed of 6 Parts, with 6 Schedules. The Parts
consist of: Part 1 (Building Regulations: Sections 1-6) covering the
making of building regulations, relaxations, guidance and assess-
ments; Part 2 (Approval of Construction Work etc: Sections 7-24)
covering building warrants their administration and those involved;
Part 3 (Compliance and Enforcement: Sections 25-27), covering
enforcement which is by the local authority; Part 4 (Defective and
Dangerous Buildings: Sections 28—30) which provides local authori-
ties with new powers in relation to defective buildings which bolster
and partly replace the powers they already have under section 87
of the Civic Government (Scotland) Act 1982 (as amended) and
reintroduces the powers it had under the 1959 Act in relation to dan-
gerous buildings; Part 5 (General: Sections 31-56) covering miscel-
laneous matters including procedures, forms, fees, appeals, Crown
application, penalties, corporate liability, civil liability and interpre-
tation; and Part 6 (Supplementary: Sections 57-59) covering among
other things commencement procedures.

Part 1 (Building Regulations) (Sections 1-6)

Scope of Regulations

3.02 The Act at section 1 has increased the purposes for which
Building Regulations can be made to include ‘furthering the
achievement of sustainable development’ and has added to the list
of matters in relation which regulations can be made: suitability for
use by disabled persons, security and reuse of building materials.
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It should be emphasised that these are only matters, which may be,
but do not have to be, covered. However such matters as sustainable
development are being considered when drafting present regulations
and the last amendments in May 2007 introduced concepts such as
‘liveability’, which relate to suitability for use by disabled persons.
Reference should be made to paragraph 5(2) of Schedule 1 to the
Act as to the subject matter of Building Regulations. In addition,
those regulations which previously were covered in a separate set
of regulations (Building Operations (Scotland) Regulations) have
now been incorporated into the Building Regulations which there-
fore now include obligations relative to making completed demoli-
tion sites safe, protecting the works, clearing footpaths and securing
unoccupied and partly completed buildings (regulations 10 (2), 13,
14 and 15). This means that where other parts of the Act require
compliance with the Building Regulations or persons are required
to certify such compliance these operational standards are covered
along with the more expected building standards.

3.03 It was decided that since a new system was being introduced,
where possible, the technical standards should not be changed.
There was, therefore, at their introduction in May 2005, gener-
ally a horizontal transposition of standards from the old system
to the new system. The only major change being the requirement
for sprinkler systems in high-rise domestic buildings, dwellings,
which form part of a sheltered housing complex, residential care
buildings and enclosed shopping centres. However, in May 2007
amendments were introduced and it is those amended regulations
which are covered in more detail later in this chapter.

Building Regulations

3.04 The Building Standards, which are set out in Schedule 5 to
the Building Regulations and incorporated by regulation 9, are
now drafted as expanded functional standards so that they should
not need to be changed to accommodate technical or design inno-
vations. The statutory requirement is to comply with these regula-
tions. However one of the problems addressed under the new Act
is that of unauthorised minor works. The old system required a
building warrant for many small works for which, in practice, a
warrant was never applied for or received. This caused problems
in purifying missives in domestic conveyancing and could conceal
dangerous works in amongst the harmless. The new system still
requires a ‘building warrant’ before most works can be carried out,
however the category of those works requiring to comply with the
Building Regulations but not requiring a building warrant, which
is set out in Schedule 3 to the Building Regulations, has been
expanded. It should be noted, however, that while these works do
not require a building warrant they do still require to comply with
the Building Regulations. This could present problems in the sale
and purchase of property where the missives require an undertak-
ing regarding compliance with statutory requirements. Exhibition
of a building warrant completion certificate (now to have been
accepted by the verifier, more of which later) will only address
those works, which were subject to a building warrant, and not
other works, which did not need such a warrant.

Conversion

3.05 The old system of ‘change of use’ relied upon the group-
ing of buildings into different ‘classes’ to which the regulations
applied to different degrees and therefore the need to change
a building when it moved from one class to another to meet the
requirements of the new class. Under the new system there are
only two categories (Domestic and Non-Domestic), each with its
own set of guidance. The new system has the concept of ‘conver-
sion’ with those changes, which constitute conversion, being set
out in Schedule 2 to the Building Regulations, and the regula-
tions, which apply in relation to such conversions, being set out
in Schedule 6 to the Building Regulations. However, Schedule 6
has two paragraphs. The first sets out those standards with which
every ‘conversion’ must comply while the second sets out those
standards which are to be met only so far as reasonably practicable
as long as they are no worse than they were before the conversion.



94  Building Regulations in Scotland

Continuing requirements — Scottish Ministers

3.06 Under the old system it was found increasingly necessary,
especially in relaxations from the Regulations, to use technical
solutions, such as sprinkler systems or pressurised smoke control
systems, whose efficacy relied upon their mechanical reliability.
Under the old system the building warrant and completion certifi-
cate only certified (and then only to a certain extent) the condition
of the system and its efficacy at completion of the works and could
not control or check how it was maintained and tested over the
years. The Act has therefore, at section 2, introduced a power to
include such continuing obligations into the Building Regulations.
This power has been used to introduce a new regulation (regula-
tion 17) with continuing obligations in relation to the inspection of
air-conditioning systems within buildings and the giving of advice
in relation to them in order to implement, in Scotland, part of the
European Directive on the Energy Performance of Buildings. This
will be covered in more detail later.

Continuing requirements — Verifier

3.07 In addition the Act, at section 22, allows continuing require-
ments to be imposed with a Building Warrant or with the accept-
ance of a late submitted completion certificate (under section
17(4) of the Act) where necessary, to avoid the purposes of any
provision of the Building Regulations being frustrated. For exam-
ple acceptance of a moveable platform for cleaning widows could
be made subject to a continuing requirement that adequate access
and hard standing are provided and kept clear and properly main-
tained thereafter. The BSD has also issued guidance on staged
warrants in which they suggest that for projects involving ‘shell’
and ‘fit-out” works separate building warrants each with their own
completion certificates could be issued but subject to a continuing
requirement under the ‘shell’ building warrant that the building is
not occupied or used until the ‘fit-out’ works are complete.

Technical Guidance

3.08 Because the Building Regulations are drafted in general terms,
they provide no practical guidance as to how to comply with them.
Under section 4 of the Act, Scottish Ministers, normally acting through
the BSD, may issue guidance documents providing practical guid-
ance on the requirements of the Building Regulations. This guidance
may be withdrawn, fresh guidance may be issued, or the existing guid-
ance revised by notice with no need for any parliamentary procedure
or reference to the EU. This should allow such guidance to be changed
quickly as the need arises. Under section 5 of the Act, failure to com-
ply with the guidance does not, of itself, give rise to civil or criminal
liability. It is sufficient for the applicant to show that his proposals
meet the requirements of the Building Regulations, even if they adopt
means which are different from those set out in the guidance. However,
following the guidance can have its benefits as, under section 5 (2) of
the Act proof of compliance with the guidance can be treated as tend-
ing to negative liability for a breach of the Building Regulations. This
should be contrasted with the standing of approved codes of practice
for Health and Safety Regulations made under the Health & Safety at
Work Act 1974, where a breach of the relevant provision of the code
can be used as proof of contravention of the relevant requirement or
prohibition subject to proof of compliance by another means.

Technical Handbooks

3.09 The guidance is produced in two Technical Handbooks: one
for domestic buildings and one for non-domestic buildings. The
two Handbooks are organised into seven sections, the first sec-
tion being a general interpretive section numbered ‘0’ and provid-
ing guidance on the Building Regulations, except for regulation
9, and the following six sections numbered 1-6 corresponding to
the six sections of Schedule 5 to the Building Regulations, incor-
porated into the Building Regulations by regulation 9, which set
out the required building standards and which correspond with the
six essential requirements of the Construction Products Directive
(Structure; Fire; Environment; Safety; Noise; and Energy). This
has meant that the contents of the different parts (A—S) of the old

Technical Standards have had to be re-arranged. There was, at
Appendix C, to each of the original Handbooks a table cross-
referencing the old sections with the new. However, as the new sys-
tem is now over three years old and the original standards have been
amended the present Handbooks do not have such an appendix. At
the beginning of May 2007, in addition to the amendments to the
different Regulations (set out in the rest of this chapter) and the
updating of the two technical Handbooks mentioned above, a new
handbook, The Guide for Practitioners — Conversion of Traditional
Buildings (Part 1: Principles and Practice & Part 1I: Application
of the Building Standards) prepared by Historic Scotland in con-
junction with Scottish Building Standards Agency (now Building
Standards Division), was issued by Scottish Ministers under section
4 (1) of the Act to come into effect under section 4(2) of the Act
with the same status as the other two Technical Handbooks. Thus
where building works, subject to the Building Regulations, are
being carried out to historic buildings this guide can be used to give
guidance, on a par with that in the Technical Handbooks, as to com-
pliance with those Regulations. There is also a Technical Handbook,
issued under section 4 of the Act, on conservatories, providing guid-
ance on how to meet the Building Regulations for simple conserv-
atories. In addition, BSD issues further guidance, which does not
have the status of Technical Guidance but which is meant to assist in
meeting the functional standards set out in regulation 9. For exam-
ple, there are Accredited Construction Details (Scotland), which
show one way, but not the only way, to address issues of air infiltra-
tion and heat-loss through junctions in the fabric of the building.

Relaxations

3.10 Provisions have still been retained, at section 3 of the Act,
for the relaxation of any particular provision within the Building
Regulations on the Scottish Ministers own initiative, in relation to
a type of building, or upon an application from any person rela-
tive to a particular building. However, because the standards set
by Building Regulations are drafted as functional standards, it is
not expected that there will need to be many such relaxations.

Building Standards assessments

3.11 Section 6 introduces an obligation on local authorities,
if requested by the owner of a building, to carry out a Building
Standards assessment of that building. Assessing the extent to
which: (i) the building complies with the Building Regulations
applicable at the time of assessment; (ii) there is any unauthor-
ised work to the building; (iii) any applicable continuing require-
ments relative to the building are being complied with; and (iv)
the building has any defects which would entitle the authority to
serve a defective building notice on the owner. This section has
not yet been implemented.

Part 2 (Approval of Construction Work Etc)
(Sections 7-24)

Verifiers and approved certifiers of design
and of construction

The Act introduces three new persons: verifiers; approved certi-
fiers of design; and approved certifiers of construction.

Verifiers

3.12 Verifiers have the duty to administer the granting of build-
ing warrants, amendments to those warrants, the staging of work
under those warrants and the acceptance of completion certifi-
cates. Verifiers are appointed by Scottish Ministers under section
7(1)(a) of the Act. Scottish Ministers are to consider any potential
verifier’s qualifications; competence; accountability to the public;
and impartiality before making any appointment (Part VI of the
Procedure Regulations). At present, all 32 Scottish local authori-
ties have been appointed as verifiers within their own areas for



6 years from May 2005 until 2011. Such appointment is subject
to the provisions of section 7 of and Schedule 2 to the Act. Within
Schedule 2 there is a provision (paragraph 9) prohibiting verifi-
ers acting as such in relation to buildings in which they have an
interest unless authorised to do so by a direction from Scottish
Ministers. Such a direction was issued covering the first 3 years of
the operation of the system. Under it local authorities, as verifiers,
were able to act as verifiers in relation to works in which they had
an interest, usually as owner. This authorisation expired in April
2008 but has been extended to April 2011 subject to the opera-
tion of a system of peer review within consortia of local authori-
ties. At present there are six consortia, covering all of the main
land local authorities (the island authorities have been exempted
but are applying to join). The legislation is drafted so that verifiers
need not necessarily be local authorities but at present there are
no plans to involve any other bodies. Verifiers are subject to regu-
lar audit by Scottish Ministers, which is being carried out on their
behalf by BSD, and the outcome of those audits can be viewed
on BSD’s website. It is intended that all of the verifiers will be
audited, at least once, by the end of the first 6-year period. BSD
also maintain a register of verifiers.

Certifiers

3.13 Section 7 also provides for Scottish Ministers appointing per-
sons, or approving schemes entitling persons, to act as approved
certifiers of design and as approved certifiers of construction. So
far, only schemes have been approved, such schemes and the role
of such certifiers of design and of construction in the building war-
rant procedures are discussed in more detail later in this chapter.
Reference should be made to the Certification Handbook, available
from the BSD website, if you should be considering setting up such
a scheme, and to the links to the operating schemes, again available
on the BSD website, should you be thinking of joining a scheme.
These schemes are subject to audit by BSD, on behalf of Scottish
Ministers, and operate their own internal audit both of certifiers
and of the approved bodies who employ the certifiers. Scottish
Ministers, through the BSD and their website, maintain a public
register of approved certifiers of design and of construction which
can be checked to ensure that a person holding themselves out as an
approved certifier is approved and for what they are approved.

Views

3.14 As noted above, one of the problems, which the new Act was
introduced to address, was the problem of different interpretations
by different local authorities as to the meaning of the Regulations.
This meant that persons building in different parts of Scotland could
find that the same proposed construction could comply with the
regulations in one part of Scotland and not in another. A power has
therefore been given to Scottish Ministers, normally acting through
the BSD, under section 12 of the Act, which allows them, at their
discretion and at the expense of the verifier, to give a view as to
the extent that any particular proposals comply with the Building
Regulations. Such views will have to be taken into account when
considering any application for a building warrant and the BSD is
publishing those views of general application to encourage a con-
sistent interpretation of the Building Regulations. Until the May
2007 amendments, most views were dealing with fire and means
of escape but now with the changes to accessibility in May 2007
there have been a number of views on this subject. However, as the
Building Regulations are legal documents, only the courts can give
a definitive and binding interpretation as to what they mean.

Works requiring a building warrant

3.15 Under section 8 of the Act a building warrant is required
for: construction or demolition; or the provision of services, fit-
tings or equipment in or in connection with, a building to which
the Building Regulations apply or to any conversion except for
those works, mentioned above, which require to comply with the
Building Regulations but do not require a building warrant.
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Application for building warrant

3.16 The application for building warrant is submitted to the veri-
fier who must grant a building warrant if, but only if, satisfied that
the work, demolition or provision of services etc. will be carried out
in accordance with the Building Regulations (including the building
operations requirements mentioned above), that nothing in the draw-
ings specifications etc. submitted with the application indicates that the
works or services etc. when completed in accordance with those plans,
specifications etc. will fail to comply with the Building Regulations or
where the application is for a conversion that after the conversion is
completed it will comply with the Building Regulations (but only to
the extent set out in Schedule 6 to the Building Regulations).

Amendments to building warrants and staged
building warrants

3.17 The new Act contains provisions on amendment to building
warrants and for staged building warrants similar to those in the
1959 Act except that the provisions for staged building warrants
in the new Procedures Regulations are much more flexible with
no stipulation as to the stages (except for construction of founda-
tions). This should allow verifiers and applicants to agree appro-
priate stages with further work beyond that stage being contingent
upon an amendment to the building warrant incorporating the fur-
ther stage of the works. In addition, a building warrant will not be
granted for extensions or alterations to existing buildings where,
in relation to compliance with the Building Regulations, the exist-
ing building complies but will not with the extension or alteration
or where the existing building fails to comply but will fail to a
greater degree with the extension or alteration.

Limited-life buildings

3.18 The Act has provisions, similar to those in the 1959 Act, rela-
tive to buildings with a limited life and also providing that any
building warrant is granted subject to any conditions within it and
subject to the works etc., which are the subject matter of the build-
ing warrant, being carried out in accordance with the Building
Regulations. However the Act does, at section 14(6), create the
specific statutory offence of occupying or using a building after the
expiry of its limited life (other than for demolition) knowing the
period has expired or without regard as to whether it has expired
or not. In addition to the powers of enforcement given under sec-
tion 27 of the Act (Building Warrant Enforcement), the Act gives
the local authority power to seek to prevent or restrain such actual
or apprehended occupation or use by applying for an interdict.

Approved certifiers of design

3.19 In addition to submitting the plans specifications etc. to sat-
isfy the verifier as to the matters noted above, the applicant can
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also, submit a certificate from an approved certifier of design. Such
a certificate should certify that the part of the design for which the
certifier is approved to certify and the proposed method of working
both comply with the Building Regulations. The verifier must treat
such a certificate, as conclusive evidence as to what it certifies and,
other than satisfying themselves as to the validity and the scope of
the certificate, the verifier need make no further enquiries. Anyone
thinking of becoming an approved certifier should, however, note
that it is a criminal offence knowingly or recklessly to issue such a
certificate which is false or misleading in a material particular. The
applicant also commits a criminal offence where they knowingly or
recklessly make an application for a building warrant, which con-
tains a statement, which is false or misleading in a material par-
ticular. It is therefore important, where advising applicants who are
not technically expert, to ensure that they take expert advice before
completing the application.

Approved certification schemes

3.20 Under Regulations made under the 1959 Act, as amended,
chartered engineers could certify that their design complied with
the building regulations and such certificates were accepted by the
local authority as conclusive evidence of what they certified. This
was the only such certificate accepted under the 1959 Act relative
to building warrants. It was therefore decided that structural design
should be the first area of design covered by a scheme for approved
certifiers of design. The scheme is operated by SER Ltd (again
there is a link to it on the BSD website). The Scheme covers all of
Section 1 of Schedule 5 to the Building Regulations and therefore
the certifier has to be in a position to be satisfied on all aspects of
the structural design whenever and by whomsoever designed. This
has been a problem in relation to staged works and in relation to
contractor designed aspects of the works. The solution, in relation
to staged warrants, is for the certificate to make clear which stage
is covered and when the amendment for the next stage is applied
for the accompanying certificate will not only certify the new work
but will also confirm the effects of the new stage on the previous
works, thus maintaining a certificate for all of the structural works.
In relation to contractor designed structure, such as roof trusses or
connection details, which at the time of the warrant application are
not designed, the certificate is to include a performance specifica-
tion for those items and when the detailed design is produced then
the certifier is to confirm that it meets the performance specifica-
tion (see model form Q). There have also been two new schemes
relative to Section 6 (Energy) of Schedule 5 to the Building
Regulations one for domestic buildings the other for non-domestic
buildings. These will be covered later in this chapter.

Consequences of no building warrant
or non-compliance with a building
warrant

3.21 Under the 1959 Act it was an offence to conduct building
operations or demolition or change of use to which the build-
ing regulations applied without a building warrant. However that
Act did not make it explicit who was caught and what defences
they might have. Under section 8 of the Act the situation is made
clearer.

Offences under section 8

3.22 In relation to the carrying out of work, provision of services
etc. conversion requiring a building warrant there are two offences:
(1) carrying out such activity without a building warrant; or (2)
where building warrant has been granted, carrying out such activ-
ity not in accordance with that building warrant: and there are three
categories of potential offenders: (a) the person actually carrying
out such activity (‘person carrying out the activity’); (b) the person
on whose behalf such activity is carried out (‘person instructing the
activity’); and (c) the owner of the building within which, or in rela-
tion to which, such activity is carried out where they are not already
a person in category (a) or (b) above (‘owner’).

Section 8 defences

3.23 Each of these persons has different statutory defences to
the two different offences. Where the activity is being carried out
without a building warrant: (i) the person carrying out the activity
has a defence where, before the activity commenced, the person
instructing the activity or the owner gave him reasonable cause to
believe that a building warrant had been granted for such activity;
and (ii) the owner has a defence where, whilst the activity is being
carried out, he did not know, and had no reasonable cause to know,
that the activity was being carried out. In such circumstances the
person instructing the activity has no statutory defence.

3.24 Where a building warrant has been obtained for the activity
but the activity is being carried out not in accordance with that
building warrant, the person instructing the activity and the owner,
where appropriate, each has a defence where, at the time of the
alleged offence, they did not know and had no reasonable cause
to know that the activity was being carried out not in accordance
with the building warrant. In such circumstances the person carry-
ing out the activity has no statutory defence.

Consequences

3.25 In future, therefore, any person instructed to carry out an
activity for which a building warrant is required should, before
starting, require confirmation from the person instructing such
activity or the owner of the building, in relation to which such
activity is instructed, as appropriate, that a building warrant cov-
ering the proposed activity is in place. The person instructed
to carry out such activity should also have a copy of the build-
ing warrant and associated plans, specifications and documents
and should insist that, in carrying out the proposed activity, he
should not be required to breach either the building warrant or the
Building Regulations. The building contract documents should,
therefore, not conflict with building warrant plans, specifications
and documents.

3.26 The person instructing the activity and the owner, where
appropriate, will need to ensure that, where the proposed activity
requires a building warrant, one is obtained and that they have pro-
cedures in place, in relation to the implementation of the building
warrant, where they might have reasonable cause to suspect that
the implementation may not be in accordance with the building
warrant, to ensure that such implementation is in accordance with
the building warrant. In this regard you should note that, where
the owner of the building, in relation to which such activity is to
be carried, is not the applicant for the building warrant, the verifier
is required to notify them of the issue of the building warrant.

3.27 The owner of such a building should, therefore, have procedures
in place to ensure that a building warrant is obtained for any activities
requiring such a warrant and both the person instructing such activity
and the owner of the building should have procedures to ensure that it
is being carried out in accordance with that building warrant.

Liability of applicant

3.28 As already noted, the applicant for a building warrant also com-
mits an offence where they knowingly or recklessly make a state-
ment, in their application, which is false or misleading in a material
particular. The Act does not stipulate who can make the application
but the model form A of the model forms includes a declaration
“1. That the work will be carried out in accordance with building
regulations, and in accordance with the details supplied above and
with any necessary accompanying information (including annexes to
this application, drawings, and specifications), (see note 6 [this cov-
ers matters relating to building operations]) 2. I am/we" are the owner
of the building/That the owner of the building is aware of this appli-
cation” 3. [Where the warrant involves a specified conversion] That
after conversion the building as converted will comply with building
regulations™. The applicant will therefore need to be in a position,
contractually, to ensure that the works are carried out in accordance



with the declaration and, where they are not technically competent,
will need to receive undertakings, from those acting for them who
are, that the above declaration is being implemented. Finally there is
a further consequence of carrying out works without a building war-
rant which will be dealt with in more detail later when discussing the
completion certificate.

Completion certificate

3.29 Under the new Act there is no longer an application for a
completion certificate. Instead the ‘relevant person’ must sub-
mit a completion certificate when the work or the conversion, in
respect of which the building warrant was granted, is complete.
The certificate may be signed by the ‘relevant person’ or their
duly authorised agent but remains the relevant person’s certificate
even if signed by their agent. That certificate must certify that the
works were carried out, or conversion was made, in accordance
with the building warrant and the works or services, fittings or
equipment which are, or the converted building which is, the sub-
ject of the building warrant comply or complies with the Building
Regulations. The verifier can either accept or reject that certificate
and must accept it if, after reasonable enquiry, it is satisfied as to
the matters certified in it.

‘Relevant person’ under section 17

3.30 The ‘relevant person’ is one of three different persons: (1)
the person carrying out the work for themselves, as where, for
example, it is the tenant where he does the work himself; or (2)
the person for whom the work is carried out where it is carried
out by others, as where, for example, it is the tenant where he gets
a builder to do the work for him; or (3) the owner but only where
the owner does not fall within categories (1) or (2) above and
where neither (1) or (2) above, submit the certificate. The com-
pletion certificate is only effective once the verifier has accepted
it. Thus where no one has submitted a completion certificate the
owner can be obliged to submit it.

Approved certifiers of construction

3.31 The relevant person can submit with the completion cer-
tificate, certificates from approved certifiers of construction cer-
tifying that the specified construction complies with the Building
Regulations. These certificates are treated, by the verifier, as con-
clusive evidence of what they certify. At present there is only one
scheme (the Scheme for Certification of Construction (Electrical
Installations to BS 7671)), which is operated by both SELECT
and by NICEIC through Scottish Building Services Certification.
This scheme was introduced to cover a similar aspect of construc-
tion as was covered by the electrical compliance certificates issued
under the 1959 Act (details on BSD website, as is the register of
approved certifiers (both of design and of construction)).

Offences under sections 19 and 20

3.32 The relevant person submitting the completion certificate and
any certifiers of construction issuing certificates of construction
are guilty of an offence if they, knowingly or recklessly, submit or
issue, as appropriate, such a certificate which is false or mislead-
ing in a material particular. In relation to the completion certificate,
this means that, where the ‘relevant person’ has insufficient knowl-
edge or understanding of how building warrant works were carried
out, it would be advisable for that relevant person to consult with
those who do before submitting the completion certificate.

Unauthorised occupation or use

3.33 The new Act, like the 1959 Act, makes it an offence to occupy
or use any building, except for construction, which is the subject of
a building warrant, except where it is only for alteration, without an
accepted completion certificate or without consent from the verifier
for the temporary occupation or use of the building. The offence is
committed where the above noted exceptions do not apply and the
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person, knowingly or without regard to whether a completion cer-
tificate has been accepted, occupies or uses the building. Under the
Act, in addition to committing an offence, it is now possible for
the local authority, should they so wish, to apply to a court for an
interdict to restrain or prevent such actual or apprehended occupa-
tion or use.

Unauthorised works and ‘letters of comfort’

3.34 One of the problems which the new Act sought to solve
was that of works for which there was no building warrant or,
where there was a building warrant, no completion certificate.
Such works cause problems especially in the sale and purchase
of domestic dwellings. Under the 1959 Act there was no statutory
solution where the works had been carried out so long ago that a
building warrant could not be applied for. In such circumstances
a non-statutory solution emerged, whereby some local authority
would examine such works, for a fee, and if they complied with
or did not breach, to a material extent, the building regulations,
they gave an undertaking that no proceedings for enforcement of
compliance with the Building Regulations (under section 10 of
the 1959 Act where there is no warrant) would be taken by the
local authority. Such an undertaking has often been referred to as
a ‘letter of comfort’ and has been relied upon in the past to purify
conditions within missives of sale.

Building Standards assessments and
completion certificates for works without a
building warrant

3.35 The new Act introduces a new right, in section 6 of the Act,
for the owner of a building, requiring the local authority to carry
out a ‘Building Standards assessment’ of a building if so requested
by the owner. This obligation has not yet been brought into force.
However, even though Building Standards assessments are not yet
available, sections 15 and 17(4) of the Act do apply. Under sec-
tion 15, a building warrant can be applied for at any time before a
completion certificate has been accepted, notwithstanding that it is
an offence to start work without a building warrant. However the
Building Regulations applicable to any building warrant are those
applicable at the time of application for the building warrant even
if the works were carried out earlier. In addition, under regulation
7(2) of the Procedure Regulations the verifier is entitled, in such
circumstances, to require the works to be opened up to establish
that they have been built in accordance with the plans submit-
ted. Under section 17(4), where works or a conversion requiring
a building warrant have been carried out without a building war-
rant then the ‘relevant person’ must submit a completion certifi-
cate which can only be accepted if the verifier is, after reasonable
enquiry, satisfied as to the matters certified. Such a certificate cer-
tifies compliance with the Building Regulations and where it is
submitted under section 17(4), where there is no preceding build-
ing warrant, the applicable Building Regulations are those applica-
ble at the time the completion certificate is submitted. In addition,
any such late submission of a completion certificate with no pre-
ceding building warrant attracts, under the Fees Regulations, a
125% building warrant fee. It should also be noted that, under
section 41 of the Act, where a completion certificate is submitted
under section 17 of the Act (or a building warrant is applied for,
or building works are carried out pursuant to, a building warrant),
the verifier may require materials tests to be made which could
include tests of combinations of materials or of the whole building
and under regulation 46 of the Procedure Regulations may require
the exposure of concealed parts of the structure to establish com-
pliance with the Building Regulations.

Building Standards Register

3.36 Section 24 of the Act requires local authorities to keep a
Building Standards Register covering its own geographical area. This
register is in two parts. Part I contains the basic data on any building
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warrants relative to a particular works or conversion including any
applications and amendments for warrant, any completion certifi-
cates submitted and their acceptance or rejection, and any energy
performance certificates and notices issued relative to those works or
conversion (including any issued under the Housing (Scotland) Act
2006). Part II contains the relevant documents. Building Standards
assessments, when introduced, will not be recorded on the register
but if any enforcement notices are issued as a result of any assess-
ment they will. The register is public with Part I being in electronic
form but access to some of the documents lodged in Part II may be
restricted where there are issues of security or privacy.

Part 3 (Compliance and Enforcement)
(Sections 25-27)

3.37 Verifiers mainly administer the provisions within Part 2 of
the Act, while the main body responsible for implementing the
provisions in Part 3 is the local authority.

Building regulations compliance notice

3.38 Building warrants, completion certificates and the other pro-
visions in Part 2 of the Act relating to the approval of building
works are concerned with actual building works (new or altera-
tions) or conversions but not with existing buildings (except where
they are affected by such works or conversions).

3.39 Under section 25 Scottish Ministers can, where they consider
buildings of any description, to which the Building Regulations
apply, ought to comply with a provision of those regulations, direct
all or particular local authorities or a particular local authority to
secure that such buildings comply with that provision but only for
certain specified purposes. Those purposes fall into three main cat-
egories, which, in general terms, are: (i) health, safety, welfare and
convenience; (i) furthering the conservation of fuel and power; and
(iii) furthering the achievement of sustainable development. It is,
however, the local authority, on the direction of Scottish Ministers,
who serves the notice (known as a ‘building regulations compliance
notice’) on the owners of the specified buildings. The notice must
specify the provision of the regulations to be met, the date after which
the building should comply, any particular steps to be taken and the
date on which the notice takes effect. Any work carried out under
such a notice must still comply with the provisions of Part 2 of the
Act (Building Warrant granted and Completion Certificate accepted)
but the local authority can vary the date by which the building must
comply, where a building warrant is applied for before that date. If,
by that date, the owner has not complied with the notice, the owner
is guilty of an offence and the local authority can carry out the work
necessary to make the building comply. The local authority does not
need a warrant for such work but must register a completion certifi-
cate in the buildings register (which will show up on a search). The
local authority may withdraw the notice or waive or relax any of its
requirements but this does not preclude the issue of a further notice.

3.40 The increasing concern regarding ‘greenhouse gases’ and the
need to conserve energy resources has put the spotlight onto exist-
ing building as it is realised that we can make significant energy
savings and could reduce CO, emissions if we improved the ther-
mal performance of our existing buildings. It is in this context
that it is interesting to note the provisions and powers contained
in section 25 of the Act. This section is to be used to enforce the
display of energy performance certificates (EPCs) in public build-
ings as required under the Energy Performance of Buildings
Directive. Implementation of this directive in Scotland is covered
in more detail later in this chapter. In addition the Climate Change
(Scotland) Act 2009 contains further powers regarding changes to
existing buildings. These will be covered later in this chapter.

Continuing requirement and building warrant
enforcement notices

3.41 The local authority can, under section 26 of the Act, serve a
‘continuing requirements enforcement notice’ requiring an owner

to comply with continuing requirements imposed by the verifier
under section 22 of the Act or by the Building Regulations under
section 2 of the Act. Failure to comply with such a notice is an
offence and the local authority may carry out such work as is
necessary to comply with the notice and recover the reasonably
incurred expenses of such work from the owner.

3.42 The local authority can also under section 27 of the Act serve
a ‘building warrant enforcement notice’ requiring the relevant per-
son (in this case: (i) the person doing the work for themselves; or
(ii) the person for whom the work is being done; or (iii) the owner,
where not (i) or (ii) and where (i) or (ii) cannot be found or no
longer have an interest in the building) to obtain a building war-
rant (where the work is being carried out) or to submit a completion
certificate (where it has been completed without a building warrant)
and, where the works have not been carried out in accordance with
a building warrant, to secure compliance with, or obtain an appro-
priate amendment to, the building warrant. Failure to comply with
such a notice is an offence and the local authority may carry out
such work as is necessary to comply with the notice and recover the
reasonably incurred expenses of such work from the owner.

3.43 It is therefore important when purchasing property to check
that all the relevant building warrants are in place and that comple-
tion certificates have been submitted and accepted in relation to all
building warrants as a failure to do so could leave the new owner
with an obligation to pay the building warrant fee + 25% and to
meet the standards of the Building Regulations applicable at the
time of submission of the completion certificate (and not when the
works were carried out). In addition, until that completion certifi-
cate is accepted, they could be prevented from occupying or using
the building. It is also important to note that all of the above notices
are either served on the owners of the relevant buildings or, in rela-
tion to the building warrant enforcement notice, on the relevant
person, who is likely to be the owner. Finally it should be noted
that the local authority can carry out such works as is necessary to
comply with such a notice, including demolition of the works, and
recover the costs, less any proceeds from the sale of the materials
arising from the demolition, from the person on whom the notice
was served. Therefore if you are, or are advising, a prospective pur-
chaser of a building you should check that there are not any such
notices outstanding on that building.

Part 4 (Defective and Dangerous Buildings)
(Sections 28-30)

Defective buildings

3.44 Under the 1959 Act, although there was provision, in section 11
of that Act, for requiring a building to comply with certain building
standards, there was no provision for the rectification of buildings
in disrepair and the local authorities could only take action against
dangerous building (see section 13 of the 1959 Act). Section 87
of the Civic Government (Scotland) Act 1982 did contain powers to
require the rectification of buildings, not dangerous, needing repair.
These powers have now been transferred into the Act and expanded
as section 28. This empowers the local authority to serve a notice
(a ‘defective building notice’) on owners requiring them to rectify
specified defects. Such defects being those, which require rectifica-
tion in order to bring the building into a reasonable state of repair
having regard to its age, type and location.

Dangerous buildings

3.45 Sections 29 and 30 contain similar provisions to those con-
tained in the 1959 Act and deal with buildings which constitute a
danger to persons in or about them or to the public generally in
relation to which the local authority can issue notices (‘dangerous
building notices’).

3.46 The provisions in Part 4 go into detail regarding action to be
taken to bring defective buildings up to the required standard and
to make dangerous buildings safe, the powers of local authorities



to carry out emergency work to dangerous buildings and to
recover the cost from the owner and with regard to purchasing
such buildings where owners cannot be found, and the selling of
materials from buildings demolished by the local authority.

Part 5 (General) (Sections 31-56)

3.47 This part of the Act covers a number of administrative details
and should be referred to if it is required to check whether the pow-
ers contained in the Act have been properly used or to make use of
provisions within the Act. For example, any notices served by a local
authority need to comply with section 37 and any appeals under the
Act need to comply with the provisions in section 47. In addition,
where scheduled monuments or listed buildings are involved section
35 sets out special procedures which are to be followed. It should be
noted that, while Section 31 sets up the Building Standards Advisory
Committee, which is a continuation of that set up under the 1959
Act, to advise Scottish Ministers on matters relating to the Act, there
are proposals from Scottish Ministers to abolish this committee, but
these will have to await primary legislation and until this happens
the committee will continue to discharge its statutory functions. The
following provisions within this part should also be noted.

Entry, inspection and tests (Sections 39-41)

3.48 These sections give the local authority powers to enter
buildings and carry out inspections and tests relative to Part 3
(Compliance and Enforcement) and Part 4 (Defective and Dangerous
Buildings) and allow, at section 41, Scottish Ministers to require the
testing of materials by those applying to them for a relaxation. The
same section allows verifiers to require those applying to them for a
building warrant or carrying out work under a building warrant or
submitting a completion certificate, to carry out a materials test. It is
these powers which allow the verifier to require such tests as sound
tests. It should be noted that these tests are to be carried out at the
expense of the applicant. Powers to require testing, arising under this
section, are included in the Procedure Regulations (regulation 61).

Appeals (Section 47)

3.49 In addition to setting out those decisions or notices which can
be appealed to the sheriff within 21 days of the date of the decision
or notice (such appeal being final), this section also provides that
certain decisions are deemed to have been made if they are not made
within certain time limits. Those time limits are specified in the
Procedure Regulations (regulation 60). Where the verifier has not
made a ‘first report’ (see Procedure Regulations later in this chapter)
on a building warrant, or amendment to warrant, application within
three months, or where the verifier has, but has not made a decision
on the application within 9 months of that report, or such longer
period as is agreed between the verifier and the applicant (or the
owner), then the application is deemed to have been refused (sub-
ject to any periods required for considering relaxations or making
consultations being disregarded). Where the verifier has not made a
decision on an application to extend the period for demolition of a
‘limited-life’ building within one month of that application then it is
deemed to have been refused and where a completion certificate has
not been accepted or rejected within 14 days of its submission, or
such longer period as agreed between the verifier and applicant, then
it is deemed to be rejected. Except that where the completion certifi-
cate is submitted for work requiring a building warrant but carried
out without such a warrant (see section 17(4) of the Act), as the cer-
tificate must be accompanied with the same drawings and informa-
tion as if it were a building warrant application, the time limits in
relation to a building warrant application apply.

Offences and liability (Sections 48-51)

3.50 These sections cover statutory offences by persons and corpo-
rate bodies, criminal liability of trustees and civil liability. Section 48
sets the level of fines on summary conviction for an offence under
the Act (not exceeding level 5 on the standard scale (at present £5000:
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see section 225 of the Criminal Procedure (Scotland) Act 1995, as
amended, for the current value)), it should be noted that offences
under sections 14(6), 21(5) and 43(1), which all relate to illegal occu-
pation of premises, can be subject to indictment, with an unlimited
fine on conviction. Section 49 extends liability for offences commit-
ted by corporate bodies, local authorities, Scottish partnerships and
unincorporated bodies from those bodies to include those persons
within those bodies in positions of authority and control who consent
or connive in the offence or where such offences are attributable to
their neglect. Section 50 provides specific defences for trustees etc.

3.51 The Act is much clearer than the 1959 Act as to what actions
constitute offences. These are statutory offences giving rise to
criminal liability and penalties. However, the Act, at section 51,
includes for civil liability. These are specific statutory provisions
and expressly do not exclude delictual liability (that is common
law non statutory or contractual liability) arising due to breach of a
duty of care or negligence. The statutory civil liability arises where
there is a breach of a duty imposed by the Building Regulations
which causes damage except in so far as the regulations provide
otherwise and subject to any defences provided within those regu-
lations. ‘Damage’ is defined to include death or physical injury.

3.52 However, the definition is silent as to whether it includes finan-
cial loss, what is often referred to as ‘pure economic loss’, as opposed
to financial recompense for physical damage both to person (death
or injury) and to buildings. It is therefore not clear how wide such
damages will extend. It should be noted that while the 1959 Act had,
at section 19A, provision for civil liability it was never brought into
force and so this statutory civil liability is a new provision and we
must wait to see how it is interpreted and applied in the courts.

Crown rights — removal of Crown immunity

The commencement of Section 53 of the Building (Scotland)
Act 2003 to remove Crown immunity from building regulations
came into force on 1 May 2009. This was effected by The Building
(Scotland) Act 2003 (Commencement No.2 and Transitional
Provisions) Order 2009 which includes transitional provisions to
allow work that had already started or is subject to contract to retain
Crown immunity for a limited period. Under these transitional
arrangements a building warrant will not be required when: (1) work
starts before 1 May 2009; or (2) a contract is in place before 1 May
2009 and work starts before 1 November 2009; and (3) In both of
the above cases, work is completed before 1 May 2012. However a
building warrant will be required when: (1) a contract is not in place
before 1 May 2009 and work starts on or after 1 May 2009; or (2)
a contract is in place before 1 May 2009 but work starts on or after
1 November 2009 or (3) at the outset of the project the work is not
anticipated to be completed by 1 May 2012.

However exemptions have been introduced. A Section 104 Order
under the Scotland Act 1998 to deal with reserved matters (The
Building (Scotland) Act 2003 (Exemptions for Defence and National
Security) Order 2009) introduces exemption from the Building
(Scotland) Act and Scottish building standards system for buildings
used or to be used for defence or national security purposes. In addi-
tion The Building (Scotland) Amendment Regulations 2009 amends
the Building Regulations to include within Schedule 3 additional
work types that do not require a building warrant. These are works
to: the Scottish Parliament; Her Majesty’s private estate; and prisons
or buildings where persons may be legally detained (such as police
or court cells or secure mental institutions) where work does not
increase floor area by more than 100m?.

There are also amendments to the Procedure Regulations (7he
Building (Procedure) (Scotland) Amendment Regulations 2009).
These Regulations: (i) amend the interpretation of ‘fire authority’
to recognise the different enforcing authorities for Crown buildings;
(il) amend Regulation 58 to reference specific Crown buildings
being a prison, a building where a person may be lawfully detained
or lawfully held in custody, the Scottish Parliament or a building
owned by Her Majesty in her private capacity; and (iii) widen the
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public access to all documents on the Building Standards Register
except those that the local authority are satisfied would raise genu-
ine security concerns.

In addition the Scottish Government have produced Procedural
Guidance for Crown Buildings which is available to download
from the Building Standards Division’s website at www.sbsa.
gov.uk/pdfs/Procedural_Guidance_Crown_Buildings.pdf and the
required amendments to the procedural handbook at www.sbsa.
gov.uk/proced_legislation/ProcHB_updpgs_may09.pdf

Interpretation

3.54 Section 55 covers the meaning of ‘building’ and section 56
covers most of the other definitions. Whenever in doubt as to the
meaning of a word used in the Act you should first check these
two sections, as they can often provide the answer.

Part 6 Supplementary (Sections 57-59)

3.55 This part principally deals with modification of enactments and
commencement and the short title (Building (Scotland) Act 2003).

Schedules

3.56 These relate to matters in regard of which regulations may
be made, verifiers and certifiers, procedure regulations, powers of
entry, inspection and testing, evacuation of buildings and modifa-
tion of enactments.

4 Commencement orders

4.01 There have only been two commencement orders so far. The
first is the Building (Scotland) Act 2003 (Commencement No. 1,
Transitional Provisions and Savings) Order 2004. Under this, except
for two sections, the Act came into force for all purposes on 1 May
2005. The commencement order provides that work carried out
under warrants applied for before 1 May 2005 will be administered
and carried out under the regulations in force immediately before
1 May 2005 but that such warrants are to be valid for a maximum
of 5 years. Thus there may be work carried out under building war-
rants granted and administered under the 1959 Act until 2010 (pro-
vided, of course, that the warrant’s validity, which under the 1959 Act
is, without extension, 3 years, is extended to at least that date). The
two sections not coming into force on 1 May 2005 were section 6
and section 53. Section 53 was commenced on 1 May 2009 and the
transitional arrangements are covered in the preceding paragraph.
Section 6 still has to come into force.

5 Building (Procedure) (Scotland)
Regulations and subsequent amendment
(2007)

5.01 The Procedure Regulations were laid before the Scottish
Parliament on 1 October 2004 and came into force on 1 May 2005
except for certain regulations setting up the certification and verifi-
cation system which came into force on 4 November 2004. These
regulations are still in force, but have been subject to two amend-
ments, the Building (Procedure) (Scotland) Amendment Regulations
2007 which came into force on 1 May 2007 and the Building
(Procedure) (Scotland) Amendment Regulations 2009 which came
into force on 1 May 2009. The principal changes introduced by the
2007 Amendments are in relation to: the implementation of the
Energy Performance of Buildings Directive; the submission of a
single completion certificates relative to multiple existing buildings
in the same ownership; and extending the types of persons allowed
access to information on the building standards register. The prin-
ciple changes introduced by the 2009 Amendments are covered in
paragraph 3.53 above.

Interpretation

5.02 Part I of the Procedure Regulations deals with citation, com-
mencement and interpretation and includes a provision allowing
the submission of documents by electronic transmission, where the
recipient has, in advance, accepted such transmission. Thus, where the
verifier or local authority has made provision for such electronic trans-
mission, building warrant applications can be made electronically.

Applications for warrant

5.03 Part II of the Procedure Regulations deals with applications
for warrant. The following is a précis of the new arrangements. The
applicant, whose identity is not restricted, must lodge the applica-
tion with the verifier in writing or, where the verifier allows elec-
tronic transmission, in electronic form, on the appropriate form
which, in the case of an application for building warrant, is not one
of the statutory forms. However the BSD provides ‘Model Forms’
(available on their website) which should, normally be the basis for
any form produced by the verifier. It can be signed by the applicant
or, on behalf of the applicant, by his agent (or, where it is an elec-
tronic submission, authenticated by an electronic signature). The
application should be accompanied by the principal plans specified
in Schedule 2 to the Procedure Regulations and, where the submis-
sion is not in electronic form, a copy of each of the plans together
with the appropriate fees. The plans to be to such scale as the ver-
fifier may require. If a direction relaxing any regulation has already
been given by Scottish Ministers, this should accompany the appli-
cation. The model form application for building warrant now has a
question regarding security matters as the 2009 amendments to the
Regulations provide for the restriction of access to such information
as referred to in ‘Note 4’ in the Model Form A.

5.04 There is an alternative to giving the verifier all of the detailed
information referred to above. An approved certifier of design can
provide a certificate saying that particular aspects of the work will
comply with the Building Regulations. Such a certificate, once it
is proved to be valid, is conclusive evidence as to what it certifies
and no further enquiry by the verifier is necessary. The certificate
must be issued by an approved certifier of design employed by an
approved body operating under an approved scheme. The current
scheme providers, in relation to design, are SER Ltd under whose
scheme compliance of building structures with section 1 (struc-
ture) of Schedule 5 to the Building Regulations is certified, BRE
Certification Ltd under whose scheme compliance of non-domestic
buildings with section 6 (energy) of Schedule 5 to the Building
Regulations is certified and RIAS Services Ltd under whose
scheme compliance of domestic buildings with section 6 (energy)
of Schedule 5 to the Building Regulations is certified. The infor-
mation on the certificate should match that on the building war-
rant application form in respect of the location of the project, the
description of the works and, where there is a staged warrant, the
description of the stage of work applicable. The applicant must
also provide enough information in respect of the certified work
to assist in any site inspections the verifier may wish to make.
The submission of such a certificate with the application entitles
the applicant to a reduction in the fee properly payable (reference
should be made to the Fees Regulations for details).

5.05 When the application is received, the verifier shall forthwith
consider the application. However where the application is submit-
ted without the specified plans, except where it is an application
for a staged warrant or the verifier is satisfied that the plans sub-
mitted sufficiently describe the proposed works, the verifier must
advise the applicant of the specified plans still required and accept
the application on condition that the applicant submits the missing
plans within 42 days of the applicant’s receipt of that advice. This
provision allows application to be made without all the details,
with such details being submitted 42 days later, with the applica-
ble regulations being those in force at the date of application. In
addition a warrant is valid for 3 years from the date it is granted
such validity being subject to further extension, at the discretion of
the verifier, if applied for before the expiry of the warrant. This has
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allowed warrants to be applied for immediately prior to the coming
into force of more onerous regulations with very little detail in the
application and for the works under that warrant not to be built for
many years thereafter when the regulations current at that time may
be very different to those under which the warrant is granted.

5.06 This problem of work being carried out under out of date
regulations was recognised by the Sullivan Committee (more of
whom later) who, in their report, recommended that there should
be “consideration of the duration of warrants and examination of
the possibility of requiring a substantial start to be made on site
within a fixed period of the date of granting the warrant” (Second
recommendation in Chapter 6 (Process)). However, it should be
noted that any extension to the duration of a warrant allowed
under regulation 19, if granted by the verifier, can, if the veri-
fier sees fit, be subject to any work carried out during the further
period of validity being compliant with the Building Regulations
applicable at the time the extension is granted (regulation 19(5)).
In addition where a warrant relates to multiple subjects the verifier
may require that separate applications are made in respect of such
multiple subjects as the verifier thinks fit (regulation 19(6)).

5.07 The verifier shall: if the application complies with the
requirements of the Procedure Regulations and satisfies the mat-
ters set out in section 9 of the Act grant the building warrant; or,
within three months of receipt of the application, send a report
to the applicant or the applicant’s agent, identifying what further
information is required and anything which is not in accordance
with section 9(1) of the Act (the ‘first report’); or, after giving the
applicant or agent 14 days notice of any grounds for refusal and
an opportunity to be heard, refuse the application. Such applica-
tion or its refusal being sent to the local authority for registration
in the building standards register.

5.08 Part II contains further provisions in relation, amongst other
things, to: staged warrants; warrants for conversions; late applica-
tions under section 15 of the Act; consultation; demolition (where
period for demolition must be stated); and limited life build-
ings (including the requirement that it must be demolished and
removed from the site before the expiry of that limited life).

5.09 Part III covers reference to Scottish Ministers for views
under section 12 of the Act. Parts IV and V cover applications to
Scottish Ministers for a direction under section 3(2)(a) or 3(2)(b)
of the Act to relax, or dispense with, a particular provisions of
the Building Regulations or to vary such a direction under sec-
tion 3(4)(c). Part VI sets out the qualities to be considered when
appointing a verifier.

5.10 Part VII covers procedures relative to certification of design
and of construction. Any scheme will need to comply with these
requirements. However these requirements are mainly relevant to
the scheme providers and members of the scheme should refer to
the scheme itself for their obligations as any scheme must com-
ply otherwise it will not be approved. However, the requirements
relative to the promotion of good practice regulation 36(3) and the
requirements regarding the maintenance of records in regulation
37 should be noted.

5.11 Part VIII covers the procedures in relation to completion cer-
tificates. The completion certificate is to be submitted in prescibed
form (Form 5, 6 or 7, as appropriate, in the Schedule to the Forms
Regulations). The regulations set out what should be covered in the
submission and what should accompany the form. You should note
that the 2007 Amendment Regulations introduce the requirement to
submit an energy performance certificate where required under the
Building Regulations and permits the submission of a single comple-
tion certificate for multiple dwellings where the work is to existing
dwellings in the same ownership (such as work for a local authority
or social landlord). The regulations make further provisions, which
have been covered earlier in this chapter, regarding completion cer-
tificates for works carried out without a building warrant.

5.12 Parts IX and X cover notices by local authorities and general
procedures for local authorities and verifiers. Part IX requires local
authorities to enter in the building standards register any notices
issued by them under Parts 3 (Compliance and Enforcement) and
4 (Defective and Dangerous Buildings) of the Act, including any
waiver or relaxation of any requirement contained in those notices
or any withdrawal or the quashing of such notices. The building
standards register can therefore be a useful source of information
on an existing building. Part X covers procedures to be followed
by verifiers and local authorities relative to a number of mat-
ters. Some of these, such as deemed determination, have already
been mentioned in the commentary on the appropriate parts of
the Act. However, regulation 57, which is amended by the 2007
Amendment to the Procedure Regulations, should be noted. This
lists what should be included in Parts I and II of the Building
Standards Register and is a useful check list of information
most of which should be available for public inspection (parts of
Part II may be restricted). Part I should include: list of applica-
tions, submissions and decisions; particulars of energy perform-
ance certificates, certificates from approved certifiers and of
notices issued under Parts 2 and 3 of the Act; and particulars of
all other documents submitted to the local authority for registra-
tion on the Building Standards Register. Part I should be avail-
able in electronic form on line and therefore should be freely
available. However the information in Part II, which includes
drawings, specifications and other technical information, may be
restricted, for privacy or security reasons the 2009 Amendments
to the Procedure Regulations have amended regulation 58 to make
further provisions regarding security, and if a copy of any of the
available documents is requested, the local authority is entitled to
charge for such provision (regulation 8 of the Fees Regulations).

6 Building (Forms) (Scotland) Regulations
2005 and subsequent amendments
(2006 and 2007)

6.01 Section 36 of the Building (Scotland) Act 2003 gives Scottish
Ministers power to make Regulations prescribing the form and
content of any application, warrant, certificate, notice or document
authorised or required to be used under or for the purposes of the
Act. Where such a form is used it must be used in the form set out
in the Forms Regulations or in a form as close to it as circumstances
permit. The Forms Regulations contain, in a schedule, 16 prescribed
forms which include notes as to their completion. However these
forms do not cover all circumstances where forms may be needed
and BSD have published a number of ‘Model Forms’ (available
on the BSD website), which cover a number of circumstances not
covered by the statutory forms. These forms are intended for use
by verifiers and local authorities to assist in composing their forms
covering the same subject. They therefore give an indication of the
general information to be expected but anyone needing to use such
a form should check with the relevant verifier or local authority as
to actual forms required to be used.

6.02 If you are checking the statutory forms in the Forms
Regulations you should note the amendments to the fifth and sixth
paragraphs of the declaration in Form 5 and to the third and fourth
paragraphs of the declaration in Form 6 of the 2006 Amended
Forms Regulations introduced by the 2007 Forms Regulations
Amendment. This change introduces the requirement to submit an
EPC for each building where the building regulations apply.

7 The Building (Fees) (Scotland)
Regulations 2004 and subsequent
amendment (2007 and 2008)

7.01 These Regulations set the fees charged by verifiers for build-
ing warrant submissions, including submissions after work has
already started and for submissions of completion certificates
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without any building warrant (where a surcharge applies). They
also set out the discounts available when parts of a submission for
a building warrant are covered by a certificate from an approved
certifier of design (as such design does not need to be checked by
the verifier) and the discounts available when a completion cer-
tificate is submitted with one or more certificates from approved
certifiers of construction. The verifier is to be informed of the pro-
posed use of such certificates, when the building warrant applica-
tion is made. Where such certificates are not, in fact, submitted the
fee otherwise applicable will become due. There is a zero fee for
work to improve the suitability of a dwelling for use by a disabled
occupant (such work is already required for most non-domestic
buildings under the Disability Discrimination Act). The fees are set
out in a table in the schedule to the Fees Regulations and are based
on the estimated value of the work (which is an estimate of the
commercial cost or, where there are special circumstances such as
self-build, what would be the cost on a commercial basis).
However the cost is only of that work subject to the Building
Regulations and does not include such items as decorating or floor
coverings not required to comply with the Building Regulations.

8 Building (Scotland) Regulations 2004
and subsequent amendments
(2006, 2007, 2008 and 2009)

8.01 The Regulations, as amended, consist of 17 regulations.
Regulation 2 provides the definitions to a number of terms used in
the regulations. Careful note should be taken of the definitions of
‘domestic’, ‘residential’ and ‘dwelling’. Whilst the actual definitions
should be examined, in general terms a ‘domestic building’ is equiv-
alent to a ‘dwelling’ plus common areas, a ‘dwelling’ is residential
accommodation for a family or less than 6 persons living together
as a single household and a ‘residential building’ is a building, other
than a ‘domestic building’ having sleeping accommodation. These
definitions apply only to the Building Regulations (although they
can be shared by the Act and other regulations under the Act) and
care should be taken when using similar terms in different legisla-
tion (thus houses subject to licensing, under other legislation, as
Houses in Multiple Occupation (covered later in this chapter) can
be classified as either domestic or non-domestic principally depend-
ing on the number of occupants).

8.02 Regulation 3 provides for certain types of building, services,
fittings and equipment, as set out in Schedule 1 to the Regulations,
to be exempt from regulations 8—12, subject to the exceptions
stated in the schedule. Schedule 2 to the Regulations sets out what
changes in occupation or use of a building constitute conversion
and Schedule 6 sets out the extent to which, in a conversion, par-
ticular standards require to be complied with.

8.03 Regulation 5 and Schedule 3 to the regulations set out the
work which, while it does require to meet the standards set out in
regulations 8-12, does not, subject to the exceptions and conditions,
require a building warrant. It was noted in the research leading up
to the new Act that a large number of minor works are being car-
ried out without a building warrant. This provision is therefore wider
in scope than its predecessor. However, it should be noted that even
though this work does not require a building warrant it still requires
to comply with the Building Regulations. This work, as it does not
require a building warrant or a completion certificate, will not fea-
ture on the building standards register. Thus a search against the reg-
ister will not reveal its existence.

8.04 Regulation 8(1) requires all work carried out to meet the
standards set out in regulations 9—12 to be ‘carried out in a tech-
nically proper and workmanlike manner, and materials must
be durable and fit for their intended purpose’. Regulation 8(2)
requires materials, services, fittings and equipment used to meet
such standards to be, so far as reasonably practicable, sufficiently
accessible to enable any necessary maintenance or repair work
to be carried out. It should be noted that this fitness for purpose

standard applies only to work required to comply with the build-
ing standards but that breach of this regulation could give rise to
civil liability under section 51 of the Act.

8.05 Regulation 9 and Schedule 5 are the heart of the Building
Standards system as they set out what must be achieved in build-
ing work. The standards are set out in full in Sections 1-6 of
Schedule 5 to the Regulations with associated guidance on compli-
ance in sections 1-6 of the Technical Handbooks (both Domestic
and Non-Domestic versions). The sections relate directly to the
‘Essential Requirements’ of the Construction Products Directive.
Schedule 5 and the 66 expanded functional standards (arranged
within six sections) will be covered later in this chapter.

8.06 Regulations 10, 13, 14 and 15 contain provisions regarding
demolition, protective works, clearing of footpaths and the secur-
ing of unoccupied and partly completed building, which were pre-
viously contained in separate Buildings Operation Regulations.
By bringing these regulations within the Building Regulations,
compliance with them becomes an obligation under the building
warrant and is included in the completion certificate.

8.07 The amendment regulations of 2006 introduced a new regula-
tion 17. This regulation, on continuing requirements was introduced
to implement the terms of Article 9 of the Energy Performance of
Buildings Directive regarding the inspection of air-conditioning
systems.

The following paragraphs give a brief description of the expanded

functional standards as amended in 2006, 2007, 2008 and 2009
and brought into force in May 2009. (Amendment 2008 makes
only a definitional change to Schedule 5 and Amendment 2009
mainly amends Schedule 3). However, this is only meant to guide
readers to the appropriate part of the regulations and the relevant
Technical Handbooks which should be consulted for more detailed
information and guidance.

8.08 Schedule 5 to the Building Regulations

This schedule contains the expanded functional standards. That
is, the standards describe the functions a building should perform,
such as, in Fire, ‘providing resistance to the spread of fire,” and
are an expanded and more detailed form of the previous building
standards regulations. They are arranged into 6 sections: 1
(Structure); 2 (Fire); 3 (Environment); 4 (Safety); 5 (Noise) and 6
(Energy) corresponding with the six essential requirements of the
Construction Products Directive (1: Mechanical Resistance &
Stability; 2: Safety in case of Fire; 3: Hygiene, Health and the
Environment; 4: Safety in Use; 5: Protection against Noise; 6:
Energy, Economy and Heat Retention). Each of the standards
includes, where appropriate, limitations on the standards contained
in them. Two Technical Handbooks (regularly updated) have been
provided by Scottish Ministers giving guidance on how to comply
with these regulations. One handbook for where the buildings are
domestic and one for where they are non-domestic. The Regulations
define a ‘domestic building’ as a dwelling or dwellings and any
common areas associated with the dwelling, while ‘dwelling’ is
defined as a unit of residential accommodation occupied: by an
individual or individuals living together as a family; or by not more
than six individuals living together as a single household. Following
such guidance is not mandatory but compliance with the applicable
requirements set out in this Schedule 5 (subject to any relaxation) is
mandatory.

Section 1: Structure (Standards 1.1 and 1.2)
1.1 Structure

Every building to be designed and constructed so that the applied
loadings, taking account of the ground, will not lead to collapse
of the whole or part of the building, deformations rendering the
building unfit for the intended purpose, unsafe or causing damage
to other parts of, or fittings in, the building or impairment to the
stability of any part of another building.
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1.2 Disproportionate collapse

Every building to be designed and constructed so that, in the event
of damage occuring to any part of the structure of the building,
the extent of any resultant collapse will not be disproportionate to
the original cause.

Comments

The main changes introduced by the 2007 Amendments were the
revision of the guidance on disproportionate collapse and on stone
masonry, new guidance on the nature of the ground and stabil-
ity of other buildings and the replacement of the Small Buildings
Guide (which dated back to before the new system) with a Small
Buildings Structural Guidance, introduced as Annex 1L.A; B; C;
D; E; and F providing structural guidance to designers of small
domestic buildings. This section (Standards 1.1 and 1.2) is cov-
ered by the certification scheme operated by SER Limited, dis-
cussed earlier in this chapter, under which approved certifiers of
design can certify that particular applications for building warrant
comply with this section of Schedule 5 to the building regulations.
Under this scheme the certifier must certify compliance of all of
the design with the requirements of section 1 (structure).

Section 2: Fire (Standards 2.1-2.15)

In relation to these standards every building is to be designed and
constructed so that, in the event of an outbreak of fire within that
building, the requirements set out below, against each of these stand-
ards, are met (with Standards 2.12, 2.13 and 2.14 applying to every
building). Each standard being subject to the limitations stated.

Comments

In relation to fire, these standards should be read along with the
provisions of Part 3 of the Fire (Scotland) Act 2005 and any regu-
lations and guidance issued under that Act (see later in this chap-
ter for a brief overview). There are no major changes introduced
by the 2007 Amendments but amendments to the provisions for
means of escape and associated standards and guidance are at
present under review and new standards are programmed for intro-
duction in the spring 2010.

2.1 Compartmentation

Fire and smoke are to be inhibited from spreading from the com-
partment of origin until occupants have had time to leave and any
fire containment measures initiated.

Limitation

Not applicable to domestic buildings.

2.2 Separation

Where a building is divided into more than one area of different

occupation it must inhibit fire and smoke from spreading from the
area of occupation where the fire originated.

2.3 Structural protection
The load-bearing capacity of the building must continue to function

until all occupants have escaped or been assisted to escape from the
building and any fire containment measures have been initiated.

2.4 Cavities

The unseen spread of fire and smoke within concealed spaces in
its structure and fabric is to be inhibited.

2.5 Internal linings

The development of fire and smoke from the surfaces of the walls
and ceilings within the area of origin is to be inhibited.

2.6 Spread to neighbouring buildings

The spread of fire to neighbouring buildings is to be inhibited.

2.7 Spread on external walls
The spread of fire on the external walls of the building is to be

inhibited both where the fire originates within the building and
where it originates from an external source.

2.8 Spread from neighbouring buildings

Where the fire originates in a neighbouring building the spread of
fire to the building is to be inhibited.

2.9 Escape
The occupants, once alerted to the outbreak of fire, are to be pro-

vided with the opportunity to escape from the building before
being affected by fire or smoke.

2.10 Escape lighting

Illumination is to be provided to assist in escape.

2.11 Communication

The occupants are to be alerted to the outbreak of fire.
Limitation

Only applies to a dwelling, residential building or enclosed shop-
ping centre.

2.12 Fire Service access

Every building to be accessible for fire appliances and fire service
personnel.

2.13 Fire Service water supply

Every building to be provided with a water supply for use by the
fire service.

Limitation
Not applicable to domestic buildings.

2.14 Fire Service facilities

Every building to be designed and constructed to provide facilities
to assist fire-fighting and rescue operations.

2.15 Automatic life safety fire suppression systems

Fire and smoke to be inhibited from spreading through the build-
ing by the operation of an automatic life safety fire suppression
system.

Limitation

Only applies to enclosed shopping centres, residential care build-
ings, high rise domestic buildings or whole or part of sheltered
housing complex.

Section 3: Environment (Standards 3.1-3.26)

In Standards 3.1-3.4 and 3.10-3.26 every building (every dwell-
ing in the case of Standard 3.11) must be designed and constructed
in such a way that specific requirements are met, as set out below,
in brief, (subject to the limitations). Standards 3.5-3.9 deal with
drainage as detailed below.
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Comments

The main changes are to Standards 3.11 and 3.12 and relate to ‘live-
ability’ and ‘lifetime homes’ and issues of sustainability and conven-
ience. There now needs to be provision, on one level, of an enhanced
apartment and kitchen and an accessible toilet, which taken with
improved circulation spaces (under Standard 4.2) will assist in creat-
ing homes that can be lived in even when mobility is impaired. Thus,
promoting both sustainability and lifetime homes (which have been
an aspiration ever since Parker Morris). A requirement for a space for
drying clothes has also been re-introduced to assist in sustainability.

3.1 Site preparation — harmful and dangerous substances

There is not to be danger to the building nor threat to health of
people in or around the building due to presence of harmful or
dangerous substances.

Limitation

Not applicable to removal of unsuitable materials (topsoils etc) on
site of temporary (under 5-year intended life) non dwellings.

3.2 Site preparation — protection from radon gas

There is not to be a threat to the health of people in or around the
building due to emission and containment of radon gas;

3.3 Flooding and ground water

There is not to be a threat to the building or the health of the occu-
pants due to flooding and the accumulation of ground water.

3.4 Moisture from ground

There is not to be a threat to the building or the health of the occu-
pants due to moisture penetration from the ground.

3.5 Existing drains
No building to be constructed over an existing active drain.
Limitation

Not applicable where not reasonably practicable to re-route exist-
ing drain.

3.6 Surface water drainage

Every building and hard surface within the curtilage of a building to
be designed and constructed with a surface water system which has
facilities for separation and removal of silt, grit and pollutants and
ensures disposal of surface water without threatening the building
and the health and safety of people in and around the building.

3.7 Wastewater drainage

Every wastewater drainage system serving a building to be designed
and constructed to ensure removal of wastewater from building
without threatening health and safety of people in and around the
building and: (a) provide facilities for separation and removal of oil,
fat, grease and volatile substances; (b) where reasonably practicable,
discharge to be to public sewer or public wastewater treatment plant
and where not, to a private wastewater treatment plant or septic tank.

Limitation

Facilities for separation and removal of oil, fat, grease and volatile
substances not required for dwellings.

3.8 Private wastewater treatment systems — treatment plants
Every private wastewater treatment plant or septic tank serving a

building must be designed and constructed to ensure the safe tem-
porary storage and treatment of wastewater prior to discharge.
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3.9 Private wastewater treatment systems — infiltration systems
Every private wastewater treatment system serving a building
must be designed and constructed so that the disposal of wastewa-

ter to ground is safe and is not a threat to the health of people in
and around the building.

3.10 Precipitation

There is not to be a threat to the building or the health of occu-
pants from moisture due to precipitation penetrating to inner face
of the building.

Limitation

Not applicable where effects of moisture penetration from outside
no more harmful than effects from building use.

3.11 Facilities in dwelling

The size of any apartments or kitchen to ensure the welfare and
convenience of all occupants and visitors and an accessible space
is provided to allow safe, convenient and sustainable drying of
washing.

Limitation

This standard only applies to dwellings.

3.12 Sanitary facilities

Sanitary facilities to be provided for all occupants of, and visi-

tors to, the building allowing convenient use with no threat to the
health and safety of occupants or visitors.

3.13 Heating

The building to be capable of being heated and maintain heat
at temperature levels that will not threaten the health of the
occupants.

Limitation

This standard only applies to dwellings.

3.14 Ventilation

The air quality within the building is not to be a threat to the

health of the occupants or to the capacity of the building to resist
moisture, decay or infestation.

3.15 Condensation

There is not to be a threat to the building or the health of the occu-
pants due to moisture caused by surface or interstitial condensation.

Limitation
This standard only applies to dwellings.
3.16 Natural lighting

Natural lighting to be provided to ensure that the health of occu-
pants is not threatened.

Limitation
This standard only applies to dwellings.
3.17 Combustion appliances — safe operation

Each fixed combustion appliance installation is to operate safely.
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3.18 Combustion appliances — protection from products of
combustion

Any component part of each fixed combustion appliance installation
shall withstand heat generated from its operation without any struc-
tural change impairing the stability or performance of the installation.

3.19 Combustion appliances — relationship to combustible
materials

Any component part of each fixed combustion appliance installa-
tion not to cause damage to the building in which it is installed by
radiated, convected or conducted heat or from hot embers expelled
from the appliance.

3.20 Combustion appliances — removal of products of combustion

The products of combustion to be carried safely to the external air
without harm to the health of any person through leakage, spill-
age, or exhaust and not to permit the re-entry of dangerous gases
from the combustion process of fuels into the building.

3.21 Combustion appliances — air for combustion

Every fixed combustion appliance installation to receive air for
combustion and the chimney to operate so that the health of per-
sons within the building is not threatened by the build-up of dan-
gerous gases as a result of incomplete combustion.

3.22 Combustion appliances — air for cooling

Every fixed combustion appliance installation to receive air for
cooling so that it will operate safely without threatening the health
and safety of persons within the building.

3.23 Fuel storage — protection from fire

Every oil storage installation, incorporating oil storage tanks used
solely to serve a fixed combustion appliance installation providing
space heating or cooking facilities in a building, or each container
for the storage of woody biomass fuel, to inhibit fire from spread-
ing to the tank, or to the container, and its contents from within, or
beyond, the boundary.

Limitation

This standard does not apply to portable containers.

3.24 Fuel storage — containment

The volume of every woody biomas fuel storage to be such as to
minimise the number of delivery journeys and every oil storage
installation, incorporating oil storage tanks used solely to serve a
fixed combustion appliance installation providing space heating or
cooking facilities in a building, to reduce the risk of oil escaping
from the installation, contain any oil spillage likely to contaminate

any water supply, groundwater, watercourse, drain or sewer, and
permit any spill to be disposed of safely.

Limitation

This standard does not apply to portable containers.

3.25 Solid waste storage

Accommodation for solid waste storage provided which permits
access for storage and for the removal of its contents and does not

threaten the health of people in or around the building or contami-
nate any water supply, ground or surface water.

Limitation

This standard applies only to a dwelling.

3.26 Dungsteads and farm effluent tanks

There not to be a threat to the health and safety of people from the
construction or location of dungsteads or effluent tanks.

Section 4: Safety
The standards in this section require every building to be designed
and constructed so that the requirements set out below are met.

Comments

Standards 4.1 and 4.2 provide enhanced access relative to build-
ings and within buildings both domestic and non-domestic.

4.1 Access to buildings

All occupants and visitors to be provided with safe, convenient
and unassisted means of access to the building.

Limitation

No need for wheelchair access to the entrance of a single house
where not practicable to do so or to a common entrance of a domes-
tic building, without a lift, where no dwelling entered off that
entrance storey.

4.2 Access within buildings

In non-domestic buildings safe, unassisted and convenient access
to be provided throughout, in residential buildings wheelchair
access also to be provided to a proportion of bedrooms, in domes-
tic buildings safe and convenient access to be provided within
common areas and to each dwelling and in dwellings safe and
convenient means of access to be provided throughout and unas-
sited access to, and throughout, at least one level.

Limitation

No need for wheelchair access to bedrooms not on entrance storey
in non-domestic building without lift or to dwellings on upper sto-
reys of a building without a lift.

4.3 Stairs and ramps

Every level to be reached safely by stairs or ramp.

4.4 Pedestrian protective barriers

Every sudden change of level that is accessible in, or around, the
building is guarded by pedestrian protective barriers.

Limitation

Standard does not apply where guarding would obstruct the use of
the area so guarded.

4.5 Electrical safety

The electrical installation not to threaten the health & safety in, or
around, the building or to become a source of fire.

Limitation

Not applicable for installations for buildings covered by Mines
and Quarries Act 1954, Factories Act 1961 or for works of under-
takers covered by the Electricity Act 1989.

Comments

The only current scheme for approved certifiers of construction
relates to the certification of the installation and commissioning
of electrical installations to BS 7671 complying with the Building
Regulations. There are two scheme providers for this scheme
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(SELECT and NICEIC) and the scheme is described in more
detail elsewhere in this chapter.

4.6 Electrical fixtures

Electric lighting points and socket outlets provided to ensure health,
safety and convenience of occupants of, and visitors to, the building.

Limitation

Standard applies only to domestic buildings where electricity is
available.

4.7 Aids to communications

Every building to have aids to assist those with hearing impairment.
Limitation

This standard does not apply to domestic buildings.

4.8 Danger from accidents

People in and around building to be protected from injury caused
by fixed glazing, projections or moving elements on the building,
fixed glazing not to be vulnerable to breakage where there is pos-
sibility of impact by people in or around the building, both faces
of windows and rooflights to be cleanable without threat to cleaner
of severe injury from a fall, safe and secure access to roof and safe
operation of manual controls for ventilation and electrical fixtures.

Limitation

Provision of safe and secure access to roof does not apply for
domestic buildings.

4.9 Danger from heat

Protection to be provided for people in, or around, the building
from the danger of severe burns or scalds from the discharge of
steam or hot water.

4.10 Fixed seating

Where there is fixed seating for an audience or spectators, a
number of level spaces for wheelchairs to be provided proportion-
ate to the potential audience olr spectators.

Limitation

This standard does not apply to domestic buildings.

4.11 Liquified petroleum gas storage

Every liquified petroleum gas storage installation, used solely to
serve a combustion appliance providing space or water heating or
cooking, to be protected from fire spreading to any liquified petro-
leum gas container and not to permit the contents of any such con-
tainer to form explosive gas pockets in the vicinity of any container.
Limitation

Not applicable to such storage used with portable appliances.

4.12 Vehicle protective barriers

Every building accessible to vehicular traffic to have every change
in level guarded.

Sections 5: Noise
5.1 Resisting sound transmission to dwellings using appropriate
constructions

Every building must be designed and constructed in such a way
that each wall and floor separating one dwelling from another or
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one dwelling from another part of the building or one dwelling
from a building other than a dwelling, will limit the transmission
of noise to the dwelling to a level that will not threaten the health
of the occupants of the dwelling or inconvenience them in the
course of normal domestic activities provided the noise source is
not in excess of that from normal domestic activities.

Limitation

Not to apply to fully detached houses, roofs or walkways with
access solely for maintenance, or solely for the use, of the resi-
dents of the dwelling below.

Section 6: Energy
Comment

The main changes to this section arise due to the implementation
of the Energy Performance of Buildings Directive. This is covered
in more detail later on in this chapter.

6.1 Carbon dioxide emissions

Energy performance to be calculated with methodology which
is asset based, conforms with Energy Performance of Buildings
Directive and uses UK climate data and that energy performance
is capable of reducing CO, emissions.

Limitation

Not to apply to alterations & extensions, conversions, stand alone
buildings (non domestic and ancillary to domestic) of less than
50m?, not heated (other than for frost protection) or cooled build-
ings, or buildings with intended life of under 2 years.

6.2 Building insulation envelope
Insulation envelope to be provided to reduce heat loss.
Limitation

Not to apply to non-domestic buidings, communal parts of domestic
buildings; and buildings ancillary to dwellings (other than conserva-
tories) which are not heated (other than for frost protection).

6.3 Heating system

The installed heating and hot water service systems to be energy
efficient and capable of being controlled for optimum energy
efficiency.

Limitation

Not to apply to buildings where fuel or power is not used for con-
trolling internal environment temperature or heating is provided
only for frost protection or to secondary heating in domestic
buildings provided by individual solid fuel or oil fired stoves or
open fires, gas or electric fires or room heaters (excluding electric
storage or panel heaters).

6.4 Insulation of pipes, ducts and vessels

Temperature loss from heated pipes, ducts and vessels and tem-
perature gain to cooled pipes and ducts to be resisted.

Limitation

Not to apply to buildings not using fuel or power for heating or
cooling of internal environment or water services, unheated parts
or whole buildings (other than for frost protection), pipes, ducts or
vessels forming part of an isolated industrial or commercial proc-
ess and cooled pipes or ducts in domestic buildings.
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6.5 Artificial and display lighting

The artificial or display lighting installed is energy efficient and
capable of being controlled to achieve optimum energy efficiency.

Limitation

Not to apply to process and emergency lighting, communal areas
of domestic buildings or alterations in dwellings.

6.6 Mechanical ventilation and air conditioning

The form and fabric of the building to minimise use of mechani-
cal ventilation or cooling systems for cooling and, in non-domestic
buildings, installed ventilation and cooling systems are energy effi-
cient and capable of being controlled to achieve optimum energy
efficiency.

Limitation

Not to apply to buildings not using fuel or power for ventilating or
cooling internal environment.

6.7 Commissioning building services

Energy supply systems and building services, which use fuel or
power for heating, lighting, ventilation and cooling the internal
environment and for heating water, to be commissioned to achieve
optimum energy efficiency.

Limitation

Not to apply to major power plants serving National Grid, process
and emergency lighting components, heating solely for frost protec-
tion or energy supply systems used solely for industrial and commer-
cial processes, leisure and emergency use within a building.

6.8 Written information

Occupiers of the building to be provided with written information
by the owner on operation and maintenance of building services
and energy supply systems and, where any air-conditioning sys-
tem is subject to regulation 17 (Continuing requirements relative
inspection and provision of advice relative to air-conditioning sys-
tems), stating a time based interval for inspection of the system.

Limitation

Not to apply to major power plants servicing the National Grid,
buildings not using fuel or power for heating, lighting, ventilat-
ing and cooling the internal environment and heating the water
supply services, the process and emergency lighting components
of a building, heating solely for frost protection, lighting, ventila-
tion and cooling systems in domestic building and energy systems
used solely for industrial and commercial processes, leisure use
and emergency use within a building.

6.9 Energy performance certificates

An energy performance certificate (EPC) for the building to be
affixed to the building. The EPC to be defined in The Energy
Performance of Buildings (Scotland) Regulations as amended.
The energy performance certificate to be displayed in a prominent
place within the building.

Limitation

Not to apply to buildings not using fuel or power for controlling
temperature of internal environment or non-domesitc buildings and
stand alone buildings ancillary to dwellings of less than 50m? area
or conversions, alterations and extensions with an area of less than
50m? or buildings with intended life of less than 2 years. The obli-
gation to prominantly display the EPC to apply only to buildings,

which can be visited by the public, of floor area over 1000m? occu-
pied by public authorities and institutions providing public services.

6.10 Metering

Each part of a building designed for different occupation to be fit-
ted with fuel consumption meters.

Limitation

Not to apply to domestic buildings, communal areas of buildings
in different occupation or district or block heating systems (where
each of the parts designed for different occupation are fitted with
heat meters) or heating fired by solid fuel or biomass.

Technical Handbooks

8.09 There are two Technical Handbooks, one covering domestic
buildings (as defined in the building regulations) and one non-
domestic buildings (that is all buildings which are not domestic).
There is also the The Guide for Practitioners — Conversion of
Traditional Building, issued by Historic Scotland, and guidance on
conservatories produced by BSD which have already been men-
tioned. The Technical Handbooks, the Guide for Practitioners and
the guidance on Conservatories, are issued by Scottish Ministers
under section 4(4) of the Act to provide practical guidance with
regard to the requirements of the building regulations and their sta-
tus is as set out in sections 4 and 5 of the Act, as discussed above.
There is not space here to review the contents of the guidance,
but it is available in three forms, on the website of the Building
Standards Division (formerly the Scottish Building Standards
Agency), on a single CD-ROM and on paper in two loose leaf A4
binders. With both the website and the CD-ROM (when the user is
connected to the internet) being interactive and containing links to
other sources of information. The intention is, where possible, to
have all the information necessary to comply with the standards
either within the Technical Handbooks or in documents directly
available from the internet via web links within the text on the
website or within the CD-ROM. Some information, such as that
from British Standards, is not available in this way (mainly due to
copyright issues) and must be obtained from other sources.

8.10 The introductory sections to the Handbooks and to each sec-
tion are especially useful and should be studied before launching
into the particular standard upon which guidance is sought. At the
beginning of each Handbook there is a section ‘0’, which covers
the Building Regulations themselves (rather than the standards
set out in Schedule 5 to the Regulations) and provides valuable
explanations as to their import and effect. In addition each of the
six sections (setting out the standards relevant to that particular
subject (equivalent to the CPD Essential Requirements)) starts
off with an introduction, which normally consists of four parts.
This introduction normally starts with the background to these
particular standards followed by the aims, which these standards
are attempting to achieve. There then follows a list of the latest
changes, which allows the reader to see what amendments to the
guidance there have been (it should be noted that the Handbooks
can be changed without there having been an amendment of the
regulations) and then there is normally a list of relevant legisla-
tion. It should be noted that where the website, or the CD-ROM
(on a computer connected to the internet), is used the legisla-
tion and a large number of the references to further guidance and
documentation have hypertext links giving direct access to those
documents allowing them to be examined and copied.

8.11 There are, in addition to the guidance, three appendices. The
first appendix (Appendix A) contains defined terms, including
those from the Act and from the building regulations (which are
in inverted commas) and the second (Appendix B) which contains
a useful note on the Construction Products Directive and guidance
on how British Standards, British Standards Codes of Practice,
European Standards or Internation Standards are to be used in
the Technical Standards. Appendix B also includes a list of such



standards together with a list of legislation and other publications
referred to in the technical handbooks. Such references include a
note of the sections within the technical handbooks where they are
to be found. The final appendix is an index (Appendix C) showing
where, within the handbooks, any particular subject matter can be
found.

Related legislation

8.12 As noted above, Appendix B to the technical handbooks pro-
vides a comprehensive list of all of the legislation referred to in
the guidance (it should be noted that some of this may be out of
date and in such circumstances reference can be made to the origi-
nal or the current legislation at the users discretion). However,
there are a number of statutes which are more relevant than the
others and the more important of those are listed below with a
brief note on their relevance.

9 Other national legislation affecting
building

It is important to remember that, while a building warrant and plan-
ning consent are normally required before most construction work,
they are not necessarily the only statutory consents required. There
is a wide range of statute covering construction, some requiring
licences, others requiring only compliance and some only relevant
when the construction is operated for a particular purpose. It is
therefore important to understand to what use any particular con-
struction is to be put as it is not much use constructing a building
which complies with the building regulations if it cannot be put
to the use for which it was designed. The following list of legisla-
tion (although not completely exhaustive) applies in Scotland, and
the comments under each heading may give guidance regarding the
Scottish scene.

Legislation relevant to the Building Regulations

The following legislation is mentioned in the Technical
Handbooks as relevant to the standards set out in the appropri-
ate section of Schedule 5 to the Building Regulations. The web
version and the CD-ROM version, when read on a computer con-
nected to the internet, both have hypertext links to copies of the
relevant legislation.

9.01 Section 1 - Structure

o Safety of Sports Grounds Act 1975 and Fire Safety and
Safety of Places of Sport Act 1987. When designing or verify-
ing sports grounds, reference should be made to the Guide to
Safety at Sports Grounds (fourth edition 1997) (often referred to
as the ‘Green Book”). The guide has no statutory force but many
of its recommendations will be given force of law at individual
grounds by their inclusion in safety certificates issued under the
Safety of Sports Grounds Act 1975 or the Fire Safety and Safety
of Places of Sport Act 1987. The guide covers the management
of such sports facilities as well as the physical arrangements
recommended. It also covers other matters such as safe means
of escape and provides general design advice on the design of
the facilities. However as noted below in ‘Section 2 — Fire’, any
guidance regarding ‘fire safety’ (including safe means of escape
in the event of fire) is superseded by the relevant guidance issued
under the Fire (Scotland) Act 2005 and its regulations.

e Civic Government (Scotland) Act. This Act has a number of
provisions requiring licenses for premises which are relevant
to building standards. These licenses are operated under a gen-
eral licensing system operated under Part 1 and Schedule 1 of
this Act. This system provides wide discretion to the licensing
authority. Therefore where premises are to be put to a use, which
requires such a licence it will be prudent to consult with the
licensing authority regarding the physical arrangements and pro-
visions within the premises to see if they are such that a licence
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could be granted. It should, however, be remembered that, being
a discretionary grant, it cannot be promised in advance and it
also depends upon other factors such as the management of the
premises and the identity of those managing. Paragraph 5(3)(c)
of Schedule 1 to this Act sets out the criteria for considering
whether or not premises are appropriate. These include: (i) the
location, character or condition of the premises; (ii) the nature
and extent of the proposed activity; (iii) the kind of persons
likely to use the premises; (iv) the possibility of undue public
nuisance; or (v) public order or public safety. Matters relevant to
the Building Regulations could arise relative to ‘public safety’.
It should also be remembered that under section 71 of the Fire
(Scotland) Act 2005 the requirements of that Act, relative to fire
safety, override any provisions within such a license
o Section 41. Under this section a ‘Public Entertainment
Licence’ (PEL) is required for the use of any premises as
a place of public entertainment (being a place to which
members of the public are admitted, on payment of money
or money’s worth, for entertainment or recreation). Those
premises covered by other legislation (principally the above
noted Sports Ground and Places of Sport Acts, the Theatres
Act, 1968, the Cinemas Act 1985, the Licensing (Scotland)
Act 2005) and premises used for educational or religious
purposes are not subject to a PEL. Section 41A has been
added requiring licences for indoor sports events.
e Section 44. This makes provision regarding Houses in
Multiple Occupation. See below for the relevant Order
made under this section.

Part VIII, Buildings etc. (Section 87-109)

This covers various requirements as to maintenance and
repair of buildings, installation of lighting, fire precautions
in common stairs. In particular:

o Section 87 relates to repairs to buildings where it is neces-
sary in the interests of health or safety or to prevent damage
to any property. However this section has been amended by
the Building (Scotland) Act 2003 and its provisions are to a
large extent accommodated within section 28 of that Act.

o Section 88 relates to the installation of pipes through a
neighbouring property and the procedure to be followed
where consent of the neighbouring owner has been with-
held or refused.

o Section 89 requires that the use of a raised structure for
seating or standing accommodation has been approved by
the local authority. Certain raised structures are exempt
from this, including any structure that has been granted a
building warrant.

9.02 Section 2 - Fire

It is important to be aware that there is other legislation, apart from
building regulations, imposing requirements for means of escape
in case of fire and other fire safety measures. It is therefore recom-
mended that consultation with those responsible for administering
such legislation takes place before the application for building war-
rant is finalised. Any necessary fire safety measures requiring addi-
tional building work can then be included in the application.

Fire (Scotland) Act 2005

9.02.01 Part 3 (principally sections 57, 58 and 59(2)) of the Fire
(Scotland) Act 2005, together with the Fire Safety (Scotland)
Regulations 2006 made under that Act, set up a fire safety regime
for non-domestic premises in Scotland (non-domestic includes,
under this Act, Houses in Multiple Occupation even if they come
within the definition of domestic building or dwelling under
the Building Regulations). This regime replaces that previ-
ously operated under the Fire Precautions Act 1971 (with some
minor exceptions — see Fire (Scotland) Act 2005 (Consequential
Modifications and Savings) Order 2006) and replaces a system of
“fire certificates’ with a system of risk assessment by the persons
in control of premises and the implementation by them of appro-
priate fire safety measures.
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9.02.02 The fire safety measures which are required to be taken
under this Act (set out in Schedule 2 to this Act), include meas-
ures also covered by the Building Regulations (such as: measures
to reduce the risk of fire and spread of fire; means of escape from,
and means of fighting fires in, relevant premises; and means of
detecting, and giving warning of, fire in relevant premises). Under
the Fire Precautions Act 1971 (now revoked) there was provision,
in section 14, that the requirements imposed under that Act in
relation to means of escape, for buildings subject to the Building
Standards (Scotland) Regulations, should not exceed the require-
ments of those Regulations. This ensured, for means of escape
at least, that the standards imposed by fire safety legislation did
not conflict with the relevant building standards. The Fire Safety
Regulations do not have any equivalent provision.

9.02.03 The Fire Safety Regulations are written in the same type
of general terms as the Building Regulations although they are
not the same. The standards set out in Schedule 5 to the Building
Regulations provide very general requirements. The details of how
such requirements can be met are set out in the relevant provisions
within the technical handbooks. The Fire Safety Regulations pro-
vide much more specific detail. However they also leave further
detail to a number of guides one being a general guide the others
covering a number of building types:

care homes;

offices, shops and similar premises;

factories and storage premises;

educational and day care for children premises;

small premises providing sleeping accommodation;

medium and large premises providing sleeping accommo-
dation;

transport premises;

places of entertainment and assembly (this supersedes the
‘Green Guide’ relative to fire safety); and

e healthcare premises.

These guides also include generalizations relative to the technical
requirements for the layout and construction of relevant premises
but they do include ‘Technical Annexes’ which are stated to con-
tain benchmarks against which existing provision can be com-
pared. It should be remembered, that a building need only comply
with the Fire Safety Regulations, once it is put into use and there-
fore all buildings constructed in accordance with the Building
Regulations are treated as existing buildings when assessing if the
provisions within them comply with the Fire Safety Regulations.

9.02.04 Where existing fire safety measures fall below these
benchmarks, the guide recommends that consideration should be
given during the fire safety risk assessment to assess whether this
poses a risk, which requires action. Where this is the case then
upgrading may remove or reduce the risk.

The guide states that most of the benchmarks in the Technical
Annexes are a modification of the standards, in the Building
Regulations and associated technical handbooks, that apply to new
buildings. It should however be remembered that these are only
benchmarks contained in an annex to guidance relative to general
provisions within the Fire Safety Regulations and that such bench-
marks, guidance and regulations will, in most circumstances, be
assessed by the local fire authority whilst compliance or not with the
Building Regulations will be assessed by the relevant verifier (unless
covered by a certificate from an approved certifier of design). There
is therefore potential for conflicting opinions as to compliant design.

9.02.05 Under the Fire (Scotland) Act 2005 the duties imposed
apply only to employers, to persons in control of relevant premises
(to the extent of their control) or the owners of relevant premises
(in certain circumstances) or persons with contractual obligations in
relation to maintenance or repair or fire safety of relevant premises
or, to a certain extent, to employees. These duties, which in turn
impose standards, do not, therefore, apply to the relevant premises
in themselves, but only to the extent that they are used by the

persons named above. They can therefore not be imposed until the
premises come into use. In addition, these duties can include such
matters as the manner in which the premises are managed and oper-
ated which is not normally covered in the Building Regulations.
However there is no system of certification by the fire authority and
it is up to the operators themselves to carry out the relevant risk
assessment and take such measures as they consider necessary.

9.02.06 Note should be taken of section 70 and 71 of this Act.
Section 70 of the Fire (Scotland) Act 2005 restricts the applica-
tion of Part 1 of the Health and Safety at Work etc Act 1974 and
any regulations or orders made under it in relation to general fire
safety. There are exceptions; first, where a single enforcing author-
ity enforces both pieces of legislation (to avoid duplication) and
secondly, in respect of sites where the Control of Major Accident
Hazards Regulations 1999 (COMAH) apply (where the HSE and
HSC need to be the authority). Section 71 of this Act makes of no
effect, any terms, conditions or restrictions imposed under a license
of premises, to the extent that they relate to matters covered by
the requirements and prohibitions of Part 3 of the Fire (Scotland)
Act 2005. This means that conditions within, for example, Public
Entertainment Licences, to the extent that they deal with fire safety
are of no effect and the provisions in the new Fire Safety Regime,
with its risk assessments etc., apply instead. There are many spe-
cialised uses, such as theatres, cinemas and premises with a liquor
licence, where the licence conditions include matters relating to fire
safety and section 71 will equally apply in relation to such licences.

Health and Safety at Work etc. Act 1974

9.02.07 This Act is a general purpose Act giving powers to make
specific regulations under section 15, referred to as ‘health
and safety regulations’. Section 16 provides for the issuing of
‘approved codes of practice’. Section 17 provides that breach of
a provision of an approved code of practice raises the presump-
tion of breach of the regulation to which that provision refers
subject to evidence of compliance by other means. The term ‘rel-
evant statutory provisions’, which is a term used in a number of
health and safety regulations, is defined in this Act as, Part I of
this Act, the health and safety regulations (referred to above) and
the existing statutory provisions (a number of existing statutes set
out in Schedule 1 to this Act). It should be noted that under sec-
tion 11 of the Interpretation Act 1978, unless expressly provided
otherwise, definitions within an Act are operative within subordi-
nate legislation (which would include regulations made under this
Act). While most of the provisions relating to health and safety
are implemented through ‘health and safety regulations’ there are
some provisions of this Act itself, which are relevant to the design
and construction of buildings.

9.02.08 Sections 2, 3 and 4 contain general duties respectively:
of employers to their employees; of employers and self-employed
to others; and of those responsible for premises to others. Those
duties, undertaken by an employer, include ensuring, so far as
reasonably practicable, the health, safety and welfare of all
employees. In addition each employer or self-employed person
shall conduct their undertaking so that, as far as is reasonably
practicable, there is not put at risk the health and safety of those
not in their employment who may be affected by those under-
takings. Those in control of premises, including their access and
egress and any plant or substance therein, to the extent that they
are in control, are to ensure, so far as is reasonably practicable,
that such premises are safe and that the health and safety of per-
sons using those premises is not to put at risk.

9.02.09 While most of these general duties are covered by specific
health and safety regulations (such as those discussed below) these
general duties can be used where the enforcing authority (usually the
Health and Safety Executive but, in some circumstances, the local
authority within whose jurisdiction the unsafe practice is being per-
petrated) is aware of a dangerous practice but cannot bring it within
the provisions of a specific health and safety regulation. It should be
remembered that these powers apply only to unsafe use and therefore



premises can be designed and built and breach only occurs when the
operator attempts to bring them into use. Thus, in one case, the local
authority, as enforcing authority, considered premises, which com-
plied with building regulations and had a completion certificate, as
unsafe. Costly alterations were, therefore, required before they could
be used for the purpose for which they were designed.

Construction (Design and Management) Regulations 2007

9.02.10 These Regulations, which implement Council Directive
92/57/EEC, are made under the Health and Safety at Work etc. Act
1974. These Regulations combine the Construction (Design and
Management) Regulations 1994 (as amended by amendment reg-
ulations 2000) and the Construction (Health, Safety and Welfare)
Regulations 1996 as well as amending those regulations. The key
aim is to integrate health and safety into the management of the
project and to encourage everyone involved to work together to:
improve the planning and management of the projects from the
very start; identify hazards early on, so they can be eliminated or
reduced at the design or planning stage and the remaining risks
properly managed; target effort where it can do most good in
terms of health and safety; and discourage unnecessary bureauc-
racy. The Regulations are divided into five parts: (1) interpretation
and application; (2) general management duties applicable to all
construction projects, including those which are non-notifiable;
(3) additional management duties for those projects over the noti-
fiable threshold (lasting over 30 days or involving over 500 person
days’ construction work); (4) duty, to provide physical safeguards
needed to prevent danger on construction sites, imposed on con-
tractors and all who control construction sites, to the extent they
exercise such control; and (5) issues of civil liability, transitional
provisions and amendments and revocations of other legislation.

The Health and Safety (Safety Signs and Signals)
Regulations 1996

9.02.11 These regulations impose requirements in relation to fire exit
and directional signs. In addition, the Fire Safety Regulations require
emergency routes and exits to be indicated by signs. Advice on fire
safety signs is given in the HSE publication, ‘Safety signs and sig-
nals: Guidance on Regulations — The Health and Safety (Safety
Signs and Signals) Regulations 1996’. Guidance is also available in
BS 5499: Part 1: 2002, and BS 5499: Part 4: 2000 on graphical sym-
bols, fire safety signs and escape route signing.

Houses in Multiple Occupation (HMO)

9.02.12 Under the Civic Government (Scotland) Act 1982
(Licensing of Houses in Multiple Occupation) Order 2000, is
made under section 44 of the Civic Government (Scotland) Act
1982, it is mandatory for all local authorities to operate an HMO
Licensing Scheme and for all owners of an HMO to be licensed
under such a scheme. An HMO is essentially shared accommo-
dation for three or more persons, for which this is their only or
principal residence, not being members of the same, or of one or
other, of two, families (families can include same-sex couples).
Guidance is provided in the publication ‘Mandatory Licensing of
Houses in Multiple Occupation: Guidance for Licensing Authorities,
2004’ which includes information on the licensing scheme and
benchmark standards. HMOs which require a licence are also sub-
ject to Part 3 of the Fire (Scotland) Act 2005 ‘Nursing homes’ as
so defined under the Nursing Homes Registration (Scotland) Act
1938, private hospitals under the Mental Health (Scotland) Act
1984, boarding schools, Monasteries, convents and similar religious
communities are all exempt because they are either covered by
other legislation or because of their spiritual nature. The licensable
activity is the provision of such accommodation. Such a licence is
granted subject to conditions. Where the accommodation is new
then they should be built to comply with the Building Regulations.
The domestic Technical Handbook should be used for HMOs that
are dwellings and the non-domestic Technical Handbook should be
used for all other HMOs. Where the accommodation is in existing
premises the guidance provides minimum benchmark standards
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which include detailed provisions on space requirements, fire pro-
tection and means of escape amongst other things.

Regulation of Care (Scotland) Act 2001

9.02.13 The Scottish Commission for the Regulation of Care is
responsible for regulating a diverse range of care services some
of which are provided in non-domestic buildings (e.g. care homes,
nurseries, independent hospitals, hospices, residential schools,
secure accommodation) and some in domestic buildings (e.g. child
minding, supported accommodation, adult placement services).
The services are inspected by the Commission against national
care standards issued by Scottish Ministers some of which include
physical standards for the premises. Where the applicant for a
building warrant intends to use or provide such a service, they
should consult the Commission for advice.

9.03 Section 3 — Environment

Listed below are some pieces of legislation that may be relevant
to the matters covered in this particular section. Some of this
legislation will affect the type of equipment that can be installed
and some, the persons who can install it. Whilst other provisions
impose obligations on any developer, in addition to those in the
Building Regulations, relative to the environment.

Gas Safety (Installations and Use) Regulations 1998

9.03.01 These Regulations require that any person who installs, serv-
ices, maintains, removes, or repairs gas fittings must be competent.
It covers, not only materials, workmanship, safety precautions and
testing of gas fittings but also the safe installation of all aspects of
gas-fired appliance installations.

Gas Appliance (Safety) Regulations 1995

9.03.02 These Regulations cover all aspects of gas appliances and
fittings and sets safe standards to satisfy the essential requirements
set by the EU. It sets procedures and duties for demonstrating
attestation of conformity.

Workplace (Health, Safety and Welfare) Regulations 1992

9.03.03 These Regulations, which implement Council Directive
89/654, are made under the Health and Safety at Work etc. Act
1974. The Regulations apply to the workplace therefore they are
only enforceable once a building is occupied as a workplace.
However, they contain many requirements regarding the physical
building conditions and environment. It is therefore sensible to
ensure that buildings capable of complying with these regulations
are initially constructed so that further work is not required after
obtaining acceptance of a completion certificate. The regulations
include provisions regarding the physical environment of the work-
place, which, although in different terms from those in the Building
Regulations, cover similar requirements. These include: Ventilation
(reg. 6); Temperature in indoor workplace (reg. 7); Lighting (reg. 8);
Room dimensions and space (reg. 10); Conditions of floor and traf-
fic routes (reg. 12); Prevention of falls and falling objects (reg. 13);
Provision of windows and transparent or translucent doors, gates and
walls (reg. 14); Provision of windows, skylights and ventilators (reg.
15); Ability to clean windows, etc safely (reg. 16); Organization etc
of traffic routes (reg. 17); Suitably constructed doors and gates (reg.
18); Escalators and moving walkways (reg. 19); Suitable sanitary
conveniences (reg. 20); Suitable washing facilities (reg. 21); ade-
quate supply of drinking water (reg. 22); Suitable accommodation
for personal and work clothing, as appropriate (reg. 23); Suitable
facilities for changing clothing, as appropriate (reg. 24); Suitable
facilities for rest and eating meals (reg. 25).

Control of Pollution Act 1974

9.03.04 This Act covers, among others, duties and powers of the
local authority to control and dispose of solid waste.
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Clean Air Act 1993

9.03.05 This Act control emissions from domestic premises and
from certain industrial processes which fall outwith the provisions
of the Environmental Protection Act. Sections 14 and 15 of this
Act provide a new control for the heights of chimneys serving fur-
naces. The situation, therefore, is that special application must be
made to the local authority for chimney height approval for fur-
nace chimneys. The height of non-furnace chimneys is dealt with
under the Building Regulations without need for special applica-
tion. Constructional details of all chimneys are of course subject
to local authority approval.

Environment Act 1995

9.03.06 This Act covers, among others, duties and powers of the
Scottish Environment Protection Agency.

Environmental Protection Act 1990

9.03.07 This Act covers, among others, management and enforce-
ment of the collection, disposal and treatment of waste, control of
hazardous substances, oil pollution and nature conservation. Part
IIA covers contaminated land.

The Groundwater Regulations 1998

9.03.08 These regulations were introduced to prevent pollution of
groundwater and to manage groundwater resources in a sustain-
able way.

The Ionising Radiation Regulations 1999

9.03.09 These regulations cover, among others, general principles
and procedures, the arrangements for the management of radiation
protection and the duties of employers.

Water Byelaws 2004

9.03.10 These by-laws, made under section 70 of the Water
(Scotland) Act 1980, apply to any water fitting installed or used in
buildings where Scottish Water supplies water, other than where
specifically exempted. They include requirements for water fit-
tings, notification, and consent, before starting work in relation to
particular operations unless work by approved contractor and the
issue of certificates by approved contractors.

Sewerage (Scotland) Act 1968

9.03.11 This Act covers, among others things, duties and powers of
the local authority to provide, construct and maintain public sew-
ers and rights of connection and discharge. Drains are defined as
being ‘within the curtilage of those premises used solely for or in
connection with the drainage of one building or of any buildings or
yards appurtenant to buildings within the same curtilage’ and are, in
general, to be the resposibility of the owner. Public sewers include all
sewers, pipes or drains used for drainage of buildings and yards which
are not ‘drains’ as defined in this Act and which are vested in Scottish
Water. Under section 12 of this Act, and subject to the conditions of
this section, an owner has a right to connect to a Scottish Water sewer
or sewage treatment works. The owner of any premises who proposes
to connect his drains or sewers to a public sewer or works of Scottish
Water, or who is altering his drain or sewer in such a way as to inter-
fere with those of Scottish Water, must, however, give 28 days’ notice
to the Scottish Water, who may or may not give permission for the
work to proceed. The authority can give conditional approval, and the
owner has right of appeal against any decision.

Powers are given in this Act to require defects in drains or sew-
age treatment works to be remedied. Scottish Water has the power
to take over private sewage treatment works, including septic
tanks. Other powers include rights to discharge trade effluents into
public sewers, emptying of septic tanks, provision of temporary
sanitary conveniences, etc.

The Water Environment (Controlled Activities) (Scotland)
Regulations 2005 (CAR Regulations 2005)

9.03.12 These regulations give Ministers the power to introduce
controls over a range of activities that have an adverse impact
upon the water environment.

The Water Environment (Oil Storage) (Scotland) Regulations
2006 (Oil Storage Regulations 2006)

9.03.13 These Regulations were introduced to help reduce the
incidence of oil pollution particularly from inadequate storage.

Roads (Scotland) Act 1984

9.03.14 Where a development includes roads and footpaths
together with their associated lighting then consideration will need
to be taken as to building them to an adoptable standard and then
having them adopted by the roads authorities. In addition, where
an alteration is to be made to an existing public road consent will
also need to be applied for. Section 21 of this Act provides for con-
struction consents to be granted by the roads authority to others
constructing roads and under section 16 the developer can apply
for such roads to be adopted by the Roads Authority. In addition,
under section 18 paths associated with a development can also be
taken over by the Roads Authority. In addition consents may be
required under section 58 regarding temporary occupation of, and
deposit of materials on, a public road in the course of construction
or under section 85 regarding the use of builders’ skips occupying
part of a public road. The obligation to obtain these consents is
usually passed to the builder under any building contract.

9.04 Section 4 — Safety

Listed below are some pieces of legislation that may be relevant to
the issues of safety covered in the standards set out in this section
of Schedule 5 to the Building Regulations. The principal Act rela-
tive to health and safety is the Health and Safety at Work etc. Act
1974, which is discussed in more detail earlier in this chapter.

Factories Act 1961 and Offices, Shops and Railway Premises
Act 1963

9.04.01 The majority of the parts of these Acts, relevant to build-
ing standards for new buildings, are repealed by the Workplace
(Health, Safety and Welfare) Regulations 1992, which have equiv-
alent provisions.

Electricity Safety, Quality and Continuity Regulations 2002

9.04.02 These Regulations define the duties of any party supply-
ing electricity to premises with regard to matters such as supply,
equipment, protection and provision of earthing.

The Electricity at Work Regulations 1989

9.04.03 These Regulations define the duties of an employer to
ensure and maintain a safe working environment with respect to
any electrical installation within a building.

The Work at Height Regulations 2005

9.04.04 These Regulations apply to all work at height where there
is a risk of a fall liable to cause personal injury. They place duties
on employers, the self-employed, and any person who controls
the work of others, such as facilities managers or building owners
who may contract others to work at height.

Disability Discrimination Act 1995, as amended

9.04.05 This Act sets out measures intended to end discrimination
against people with disabilities in the areas of employment, access



to goods, facilities and services, in the management, buying or
renting of land or property, in education and in public transport.
Part III of this Act places a duty on those providing goods, facili-
ties or services to the public and those selling, letting or manag-
ing premises not to discriminate against disabled people in certain
circumstances. These duties were introduced in three stages, the
last being 1 October 2004. Under section 21 there is an obliga-
tion on service providers to make reasonable adjustments for
disabled people. The duty to make reasonable adjustments com-
prises a series of duties falling into three main areas: (i) chang-
ing practices, policies and procedures; (ii) providing auxiliary aids
and services; and (iii) overcoming a physical feature so as not to
discriminate against disabled people. From 1 October 2004 there
has been an obligation, where a physical feature makes it impos-
sible or unreasonably difficult for disabled people to make use of
services to: (i) remove the feature; or (ii) Alter it; or (iii) Avoid it;
or (iv) Provide services by alternative methods.

9.04.06 This can mean that physical alterations or adaptations need
to be made to the building within which the services are being pro-
vided. In order to avoid having to change or remove features recently
made to assist access to, and use of facilities within, buildings under
section 21 of this Act, the Disability Discrimination (providers of
Services)(Adjustment of Premises) Regulations 2001 as amended
by the 2005 Amendment Regulations, introduce special provi-
sions. Under these provisions such features need not be removed if
they are built to the ‘relevant design standards’. Those standards, in
Scotland, to be, where provided on or after 30 June 1994 and before
1 May 2005, the technical standards applicable under the Building
Standards (Scotland) Regulations 1990 current at the time the fea-
tures were provided and, where provided on or after 1 May 2005,
the non-domestic technical handbook applicable under the Building
(Scotland) Regulations 2004. However in either case those stand-
ards are not satisfactory if over 10 years have elapsed since the fea-
ture was completed or, in large projects, the project was completed.
Therefore works assisting access to or use of a building, which are
under 10 years old, as long as they meet the building standards appli-
cable at the time of construction, need not be changed.

9.05 Section 5 - Noise

Designers and specifiers should consider the health and safety
implications of using mass to limit sound transmission.

Manual Handling Operations Regulations 1992

9.05.01 Buildings should be designed to avoid repetitive manual
handling of excessively heavy blocks and boards. HSE advises on
the assessment of manual handling operations.

Consultation on Section 5: Noise

9.05.02 This section is to be revised and the proposed changes are
outlined in the current consultation on a review of standards and
guidance in the technical handbooks on Section 5: Noise available
on the BSD website (www.sbsa.gov.uk). The relevant law or pieces
of legislation mentioned in that consultation are:

Common law of nuisance

9.05.03 The common law of nuisance recognises that an occupant
has the right to the free and absolute use of the property, but only to
the extent that such use does not discomfort or annoy a neighbour.
Civic Government (Scotland) Act 1982

9.05.04 Part IV sets out a range of public nuisance offences.
Environmental Protection Act 1990

9.05.05 Environmental Protection Act 1990 as it relates to noise,

states that ‘any premises in such a state as to be prejudicial to
health or a nuisance ranks as a statutory nuisance’.
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Human Rights Act 1998

9.05.06 Human Rights Act 1998: (as it relates to noise) Article 8
guarantees the right to respect for private and family life.

Antisocial Behaviour etc. (Scotland) Act 2004

9.05.07 Antisocial Behaviour etc. (Scotland) Act 2004 empowers
the local authority to serve a warning notice in relation to noise
which exceeds the permitted level.

Noise Act 1996

9.05.08 Noise Act 1996 (as amended by the Antisocial Behaviour
Act 2003) makes similar provisions to the Antisocial Behaviour
(Scotland) Act 2004 in relation to noise from dwellings during
night hours.

9.06 Section 6 — Energy

The main legislation relative to energy which impacts upon the
Building Regulations is European Directive 2002/91/EC on the
energy performance of buildings. This has been implemented in
Scotland principally through the building standards system but
other legislation is also involved, as set out below.

Implementation of the Energy Performance of Building Directive
(EPBD)

9.06.01 The EPBD was required to be implemented within EU
member states by 4 January 2006. Although energy is generally
a UK matter, building legislation and the promotion of energy
efficiency is a devolved matter. Much of EPBD impacts on
how energy standards are set for, and applied to, new and exist-
ing buildings, as well as introducing certification and inspection
processes. It was therefore decided to implement the EPBD prin-
cipally through the new building standards system (one of the
objectives of which is ‘conservation of fuel and power’ — section
1(1)(b) of the Act). The new building standards system already
includes enforcement powers and provisions regarding not only
maintenance but also other continuing obligations which would
be needed to implement EPBD and the requirements for set-
ting energy standards and for energy certification build on what
already exists in Scotland.

9.06.02 Scotland was in a position to implement Articles 3, 4, 5
and 6 of EPBD on 4 January 2006, but a decision was made to
align implementation with England and Wales in the spring of
2006. Article 15.2 allows for the implementation of Articles 7,
8 and 9 to be delayed for 3 years (up until 4 January 2009) and
Scottish Ministers made use of this derogation to implement these
further articles over the following 3 years. Article 3, 4, 5 and 6
were initially complied with through the original standards of
2005 (which were transferred from the last amendment to the
Building Standards (Scotland) Regulations 1990) these standards
were upgraded in the amendments to the Building Regulations in
the spring of 2007.

Article 3

9.06.03 Article 3 requires the adoption of a methodology for
the energy performance of buildings. We have had such a meth-
odology for domestic building ‘The Government’s Standard
Assessment Procedure for Energy Ratings of Dwelling’ — for some
time, the latest edition being ‘SAP 2005°, and a similar energy rat-
ing methodology for non-domestic buildings has been developed
‘Simplified Building Energy Model’ (known as ‘SBEM’). Both
of these methodologies have been developed by BRE for UK use,
and SBEM allows use of a Scottish climate data site instead of
one that is general to the UK. The output of these tools gives a
CO, emission indicator which is consistent with the Government’s
message on reduction of CO, emissions.
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Article 4

9.06.04 Article 4 requires the setting of energy performance require-
ments (based on the methodologies set up under Article 3). The
Scottish Energy Standards had last been updated in 2002 under the
6th amendment to the Building Standards (Scotland) Regulations
1990 and require, under EPBD, to be reviewed every 5 years. New
Energy Standards and guidance were therefore introduced with
the Building Regulations Amendments of May 2007. It should be
noted that Article 4 has certain exemptions, most of these are simi-
lar to those within the Building Regulations, however Article 4
does exempt ‘buildings used as places of worship and for religious
activities’ which is not an exemption included in Schedule 1 to the
Building Regulations. However, EPBD only permits such exemp-
tions and does not require them.

Article 5

9.06.05 Article 5 requires all new building to meet the energy
performance requirements introduced pursuant to Article 4. The
Building (Scotland) Act 2003 and associated Procedure Regulations
already require this and the amendments to the Energy standards
introduced in May 2007 are also be subject to this legislation.

The second paragraph of Article 5 requires the Building
Regulations to take decentralised low-carbon and zero-carbon
energy-generating technologies into consideration (where techni-
cally, environmentally and economically feasible) for new build-
ings which are over 1000m? in floor area. Examples of these
technologies are:

e solar water heating;

e micro-wind turbines;

e heat pumps; and

e Combined Heat and Power (CHP).

Such technologies are taken into consideration in the May 2007
amendments and are being further considered pursuant to the
Sullivan Report (covered later).

Article 6

9.06.06 Article 6 requires minimum energy standards to be applied
to large buildings when they are renovated. This is already the case
under the current Building Regulations when alterations to exist-
ing building takes place and although ‘renovation’ under EPBD is
not defined it does imply more than mere repair or maintenance.
Where alteration work is done the new components and systems
must meet Building Regulations. The May 2007 Amendments
upgrade the energy requirements under the Building Regulations
and as before, these new standards will apply to alterations to
existing buildings as well as new build.

Articles 7, 8 and 9

As noted above, Scottish Ministers used the option in Article 152
to delay implementation of Articles 7 (Energy Performance
Certificates), 8 (Inspection of Boilers) and 9 (Inspection of Air-
Conditioning Systems) for up to 3 years and implemented these
provisions prior to 4 January 2009.

Article 7

9.06.07 Article 7 requires energy performance -certificates
(‘EPCs’) to be produced (and updated not later than every 10
years) for a building when it is: (1) constructed; (2) sold; or (3)
rented: such certificates to be made available to the owner, pro-
spective buyer or tenant. Such certificates are to include reference
values such as current legal standards and benchmarks (so that
the energy performance of different buildings can be compared)
and to be accompanied by recommendations for cost-effective
improvements of energy performance. However such certificates
are to be for information only and their effect in any legal pro-
ceedings to be decided in accordance with Scottish legal rules.

9.06.08 The Article also requires such certificates (regardless of
whether or not the building is being or has just been constructed
sold or rented) to be prominently displayed and visible to the pub-
lic in all buildings (with a useful floor area over 1000 m?) occupied
by public authorities or institutions providing public services to a
large number of persons (and frequently visited by such persons).

9.06.09 The timetable for the implementation of Article 7 is as
follows:

e Such certificates have been required for new construction from
May 2007 at the same time as the new energy standards under
section 6 of Schedule 5 to the Building Regulations were
introduced.

e In relation to sale, it was decided to produce the EPC (together
with an Energy Report) as part of the ‘Home Report’ to be avail-
able, on request, to every prospective purchaser (consisting of
the Energy Report (with EPC) the Single Survey and a Property
Questionnaire) which was introduced from 1 December 2008
under the Housing (Scotland) Act 2006. Strictly speaking, the
EPC was introduced under the Energy Performance of Buildings
(Scotland) Regulations 2008 which came into force on 4 January
2009 and which are discussed later.

e Finally, those EPCs required for rented properties are also
introduced under the Energy Performance of Buildings
(Scotland) Regulations 2008 which came into force on
4 January 2009 (the last date allowed under the derogation) to
give social landlords time to carry out all of the energy ratings
necessary to produce the relevant EPCs.

Article 10

9.06.10 Article 10 requires that EPCs are provided independently
by qualified and/or accredited experts. In relation to new build, the
present procedure for application to a verifier for a building warrant
and the submission of a completion certificate, with the appraisal of
that application and acceptance of that completion certificate by the
verifier is sufficient to satisfy the requirements of Article 10.

9.06.11 In relation to existing buildings, BSD has entered into pro-
tocols with the Chartered Institution of Building Services Engineers,
Scotland (CIBSE Scotland), the Association of Building Engineers
(ABE), the Energy Institute (El), the Royal Institution of Chartered
Surveyors (RICS), the Heating and Ventilation Contractors
Association (HVCA), the Building Research Establishment (BRE),
National Energy Services (NES) and Elmhurst to deliver services in
relation to energy performance certificates.

Enforcement of the EPC requirement

9.06.12 This does not present a problem for new construction,
which will be subject to the requirement to apply for a build-
ing warrant and show compliance with the Building Regulations
(including Standard 6.9 in Schedule 5 to the Building Regulations
relative to EPCs) although as noted below, from 4 January 2009,
whilst it is necessary to affix an EPC to a new building (subject
to certain exceptions) and display it in certain public buildings to
comply with the Building Regulations, it is not be necessary to
obtain a building warrant to do so. In relation to existing build-
ings, the obligation to produce an EPC when selling or rent-
ing buildings will principally be enforced through the Energy
Performance of Buildings (Scotland) Regulations 2008, which are
discussed in more detail later.

Article 8

9.06.13 This Article has two alternatives. Either a procedure for
regular inspections of boilers or the provision of advice to boiler
users on replacement or other modifications to heating systems and
on alternative solutions such as efficiency and boiler size assess-
ments. If the latter alternative is chosen it needs to have an impact
which is equivalent to that of the former approach. The Scottish
Ministers have opted for the ‘provision of advice’ alternative.



However this does not fit with the normal requirements of
Building Standards. The BSD has therefore engaged the Energy
Saving Trust to deliver this requirement. However, the advice pro-
duced is available for down loading from the BSD website. By
adopting this alternative Scottish Ministers, through BSD, will
have to report to the Commission on its equivalent impact.

Article 9

9.06.14 Article 9 requires regular inspection of air-conditioning
systems over 12kW, an inspection report and an assessment of
the systems capacity with recommendations for improvements or
replacement. A new continuing requirement Building Regulation
(regulation 17) was introduced with the amendment to the Building
Regulations in May 2007. These continuing requirements are intro-
duced under section 2 of the Act (providing for continuing require-
ments) to ensure that the inspections are continued on an ongoing
basis. Section 26 of the Act can also be used to enforce such contin-
uing requirements. It is proposed that implementation of Article 9
will be phased through use of a series of relaxation directions. BSD
is proposing to enter into a protocol with the appropriate experts
relative to those experts carrying out the required inspections.

Energy Performance of Buildings (Scotland) Regulations 2008
as amended by The Energy Performance of Buildings (Scotland)
Amendment Regulations 2008

9.06.15 These regulations were made under section 2(2) of the
European Communities Act 1972, laid before the Scottish Parliament
on 18 September 2008 and came into force on 4 January 2009. The
Amendment Regulations were laid before the Scottish Parliament
on 26 November 2008 and came into force on 31 December 2008
(before the regulations they were amending came into force). These
amendments were introduced to provide transitional arrangements
for the period up to 31 March 2009 in relation to penalties appli-
cable for the late provision of an EPC. The Energy Performance of
Building Directive (2002/9I/EC) has primarily been implemented
through the Building (Scotland) Act 2003 and regulations made
under it, as described earlier. However where existing buildings
are either sold or rented the directive requires the production of
an energy performance certificate and this obligation is not eas-
ily dealt with under the Act and its regulations and so these regu-
lations have been made to implement these requirements. These
regulations do not apply for temporary buildings (planned use of
2 years or less) or workshops and non-residential agricultural build-
ings with low energy demand and stand-alone buildings of area
less than 50m?, which are not dwellings. Where a building is sold
or let the regulations oblige owners of that building to make avail-
able to prospective purchasers or prospective tenants (as defined in
the regulations) a copy of a valid energy performance certificate (reg-
ulation 5). This regulation does not apply at any time before the con-
struction of the building has been completed. The form and content of
the EPC, the approved method for assessment of energy performance
and the definition of those organisations approved to issue EPCs, are
all set out in the regulations. The regulations also provide for the dis-
play of EPCs in public buildings (as defined in the Regulations).

9.06.16 The Regulations do exceed the requirements of the
Energy Performance of Buildings Directive in one respect. The
Regulations require one or more registers of EPCs each main-
tained by a keeper, such EPCs to be kept on the register for at least
10 years. Where a member of an approved organisation issues an
EPC they must ensure that it is sent, with associated data, to the
relevant register before being given to the person requesting it.

9.06.17 The Regulations go on to regulate access to the registers
and provide that every local authority is an enforcement author-
ity under the regulations with powers to require the production
by owners of EPCs (regulation 16) and to issue penalty charge
notices, subject to certain conditions being met, where it believes
an owner has breached regulation 5 (regulation 17). There are stat-
utory defences for owners who breach regulation 5 (regulation 18),
provisions for review of the penalty charge notices (regulation
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19) and appeals to the sheriff (regulation 20). Finally, there are
provisions for recovery of penalty charges, service of documents
and offences relating to enforcement officers (appointed by the
enforcement authorities).

Building (Scotland) Amendment Regulations 2008

9.06.18 These amendment regulations are made under sections 1
and 8(8) of the Building (Scotland) Act 2003, were laid before the
Scottish Parliament on 18 September 2008 and come into force on
4 January 2009. They amend the Building (Scotland) Regulations
2004 by inserting a definition of ‘energy performance certificate’
which is the definition in the Energy Performance of Buildings
(Scotland) Regulations 2008 with a consequential amendment to
Standard 6.9 of Schedule 5 to the Building (Scotland) Regulations
2004. They also amend Schedule 3 to those regulations (the sched-
ule which sets out certain types of work which must comply with
the building regulations but do not require a warrant) to include
work, which involves affixing an EPC to a building. Therefore
from 4 January 2009 it was not be necessary to obtain a building
warrant for the affixing of an EPC to a building.

Building (Scotland) Amendment Regulations 2009

9.06.19 These amendment Regulations, which are made under
sections 1 and 8(8) of the Building (Scotland) Act 2003, were
laid before the Scottish Parliament on 23 March 2009 and came
into force on 1 May 2009. They amend the Building (Scotland)
Regulations 2004 by amending Schedules 1 and 3. The first
amendment is to restrict the exemption of paved areas from regu-
lations 8—12 to areas of 50m? or below with paved areas between
50 and 200m? being subject to compliance with regulations 8—12
but not requiring a building warrant. The second amendment is to
make certain work done to: prisons and other places of detention;
the Scottish Parliament; and property owned by Her Majesty in
her own capacity: to not require a building warrant (but still be
required to comply with the building regulations).

10 Scotland Act 1998

10.01 This major piece of constitutional legislation set up a
devolved Scottish Parliament within the UK. The Parliament came
into being in May 1999. Under this Act every matter is devolved
to the Scottish Parliament except for those matters listed in this
Act as ‘reserved matters’. In relation to the built environment, the
relevant reserved matters are: energy (however implementation
of EPBD and other energy conservation matters are being imple-
mented on a devolved basis) and health and safety; The setting
up, maintaining and administration, of a building standards sys-
tem is a devolved matter as is the implementation of the EPBD
in Scotland. This has allowed the Scottish Executive (and now the
Scottish Government) to introduce a new Building (Scotland) Act,
through the Scottish Parliament, and a new building standards sys-
tem and to implement EPBD in a manner suited to Scotland.

11 Proposed changes for building
standards

A Low Carbon Building Standards Strategy for
Scotland — The Sullivan Report

11.01 The Scottish Government in August 2007 set up an expert
panel to recommend measures to improve the energy performance
of houses and buildings in Scotland. The panel was chaired by
Lynne Sullivan and the report produced by the panel is therefore
normally referred to as the ‘Sullivan Report’. Membership included
the heads of the building regulatory systems from Norway, Austria
and Denmark, together with designers, developers, contractors, reg-
ulators, researchers and energy specialists, some of whom are mem-
bers of BSAC.



116 Building Regulations in Scotland

11.02 The panel produced a number of recommendations, most
of which are being implemented under the building standards
system, overseen by BSD and with the advice of BSAC, and its
working parties. The panel’s recommendations for standards for
new buildings were:

e net zero carbon buildings by 2016/17, if practicable;

e intermediate stages of 2010 (low carbon) and 2013 (very low
carbon);

o 2010 changes to deliver carbon savings, beyond 2007 level, of
50% for non-domestic & 30% for domestic;

e 2013 changes to deliver carbon savings, beyond 2007 levels, of
75% for non-domestic & 60% for domestic;

e backstop U-Values and air-tightness standards to match Nordic
standards in 2010 but with consideration of social and financial
impact of need for whole house ventilation and heat recovery
in domestic buildings;

e ambition of total-life zero carbon buildings (including embod-
ied energy) by 2030.

With the panel’s recommendation for existing buildings being that
consideration should be made for developing practical standards
for existing buildings (aligned with the EPCs)

11.03 To implement these recommendations the panel proposed
nine work streams to be followed and funded by the Scottish
Government. Those nine work streams each to consist of a number
of linked recommendations:

e Performance in Practice:

e Four recommendations on research, into and monitoring
of, the performance of buildings (and their occupants), and
of installed equipment, designed for low or zero, carbon or
low or zero, energy use.

e Raising Standards

e Adoption of the carbon reduction target standards set out
above but with account also taken of energy consumption
(carbon reduction alone could allow poorly insulated or
heated buildings).

o Consideration of inclusion of energy performance of built
in ‘white goods’ for new dwellings and IT equipment for
non-domestic buildings and the energy performance of
such items as escalators and the role of ‘smart meters’.

e Consideration of a requirement for consequential improve-
ments (where work carried out to existing buildings) and
associated issues of unfairness and of compliance.

e New public building should be built to future energy standards.

e Training in new technologies, new products and new
standards by construction industry should be supported by
Scottish Government.

e Consideration of embodied energy, once Construction
Products Directive allows it.

e Existing Non-domestic Buildings

e Legislation requiring owners of non-domestic buildings
to make carbon and energy assessments, to be checked by
local, or other public, authorities, and a programme for
upgrading. Guidance to be provided for assessment and
ways of encouraging upgrading to be considered.

e Rating on EPCs should be significant factor for Scottish
Government building procurement.

o Existing Domestic Buildings

e Considering measures and targets to reduce carbon emis-
sions from existing stock and incentives to encourage
improvements with existing carbon and energy efficiency
programmes continued but more carbon focused.

e Building Regulations and BSD to continue providing stand-
ards and guidance, for work on existing buildings with advice
from BSD on energy and CO, saving, and sustainability only
if necessary.

e Low and Zero Carbon Technology (LZCT) Equipment

e Requirement, in Scottish Planning Policy No. 6 (SPP 6),
for on-site LZCT equipment to be reviewed and probably
removed when ‘very low carbon’ for building standards are

introduced in 2013 with energy standards only being set at
a national level under Building Regulations.

o Consideration of split of responsibilities, planning and
building standards, for local energy generation.

e Research ways to encourage large-scale low-carbon CHP
for new and existing buildings.

o Guidance for safe and productive installations (for design-
ers, installers and general public).

o Examination of Building Regulations and guidance relative
to low-carbon equipment.

e Encouragement of approved certifiers of construction rela-
tive to LZCT.

o Process

e Publish future standards in advance (2010 in 2008 and 2013
in 2010) with zero or reduced fees for using future standards.

o Consideration of warrant duration (at present 3 years) pos-
sibility of requiring substantial start within fixed date from
grant of warrant.

e Compliance

o Consideration of what constitutes ‘reasonable enquiry’
(under section 18 of the Act.

o Consideration of role of “air tightness testing’ and ‘thermal
imaging’.

e Research into gap between ‘as designed’ and ‘as built’ and
‘as managed’ energy performance.

o Consideration of funding verification work at completion
certificate stage.

e Encouragement of more schemes for certifiers of construc-
tion (only one so far).

e Energy Performance of Buildings Directive

e Primary legislation sought to allow Scottish Ministers to
extend provision and type of EPCs.

e National electronic database for collecting information rel-
ative to non-domestic EPCs.

o Costings

e Research cost impact on new build of 2010 energy and sus-
tainability standards with life cycle analysis.

o Cost-benefit analysis: of building warrant incentives
(reduced or zero fees) for improved energy standards; of
use of energy standards compliance tests; and of measures
to improve energy performance of existing buildings.

e Research analysing cost projections for new technologies
and techniques.

o Costing research to be carried out with industry with atten-
tion to full cost of development and potential impact on
construction practice.

e Opportunities to learn from international partners.

All of these work streams are being progressed at the moment,
with some more advanced than others. This is a work in progress
and reference should be made to the BSD website in order to
obtain updates on where implementation of these recommenda-
tions has reached and how they are being implemented.

Climate Change (Scotland) Act 2009

The provisions in this Act set a long-term target to reduce
Scotland’s emissions of Kyoto Protocol greenhouse gases by at
least 80% by the year 2050. This long-term target is supported by
a 2020 interim target and a framework of annual targets intended
to drive the policies necessary for achieving the long-term target.
Many of the policy measures required to meet these targets will
not require legislation to implement, but certain climate change
mitigation and adaptation policies have been identified which do
require legislation and this Act contains provisions in Part 5 to
allow these to be taken forward.

The chapter of Part 5 relevant to Building Standards is chapter 3;
this contains a range of provisions relating to energy efficiency.
These include -

e production by the Scottish Ministers of a plan for the promo-
tion and improvement of energy efficiency;



e production by the Scottish Ministers of a plan for promoting of
the use of heat from renewable sources;

e the making of regulations regarding the assessment and
improvement of the energy performance of non-domestic
buildings and living accommodation;

e a duty on local authorities to establish energy efficiency dis-
count schemes using the council tax system;

e provisions enabling the Scottish Ministers to make regulations
in respect of non-domestic rates discounts related to energy
efficiency;

e a ‘climate change burden’ that can be added to a property’s
title deeds to specify the mitigation or adaptation standards
that must be met when the burdened property is developed;

e provision on Tenement Management Schemes;

e provisions on permitted development rights for the installa-
tion, alteration or replacement of microgeneration equipment
in domestic and non-domestic buildings; and

e changes to the Town and Country Planning (Scotland) Act
1997 so that development plans contain policies for reducing
the greenhouse gas emissions of new buildings by the installa-
tion of low and zero carbon technologies.

The main provisions, which could affect the building standards
of existing buildings are sections 63 and 64. Section 63 requires
Scottish Ministers, by regulations, to: (1) provide for the assessment
of the energy performance of non-domestic buildings (buildings
other than dwellings or a yard, garden, outbuilding or any com-
mon areas associated with a dwelling) including the greenhouse
gas emissions associated with such buildings; and (2) requires the
owners of such buildings to take steps, identified in those assess-
ments, to improve their energy performance and reduce greenhouse
gas emissions. The section makes further provision regarding the
scope and content of such regulations (including the form that any
recommendations should take and the way, and timescale within
which, persons must take steps to comply with those recommenda-
tions) and the authority or authorities required to enforce such regu-
lations. Scottish Ministers are required to publish a report, within
12 months of this section coming into force, setting out how they
intend to reduce emissions from non-domestic buildings, the form
of the required recommendations and what steps will be required
for compliance and when. Section 64 has similar provisions regard-
ing ‘living accommodation’ (being a dwelling of over 50m? includ-
ing common areas). As at October 2009 neither of these sections
has been brought into force.

Once brought into force these sections require the assessment of
existing buildings to produce recommendations for the improve-
ment of their energy performance and the reduction of greenhouse
gas emissions and the implementation of those recommendations.

12 General

12.01 The following points may be useful to persons wishing to
design and build in Scotland for the first time:

1 Scots law differs from that of the rest of the UK (see Scottish
chapters in this handbook).

2 The granting of building warrants and their administration is
carried out by the relevant verifier (who, at present, is the local
authority within whose jurisdiction the works are to be carried
out) but the enforcement of compliance with those warrants and
with the Building Regulations is exercised by local authorities.

3 Warrant must be obtained from the verifier before any building
(including alterations and extensions) can begin, and it is sepa-
rate from planning permission. A fee related to the estimated
value of the job is usually payable in accordance with the scale
laid down in the table of fees set out in the Fees Regulations.

4 Ensure that the latest amendments to the Building Regulations
and the Technical Handbooks are available as well as a copy
of the Regulations themselves, the Procedure Regulations, and
the correct forms (both those in the Forms Regulations and
the ‘Model Forms’) all of which are available at the Building
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Standards Division’s website but the appropriate forms to use
will normally be those provided by the relevant verifier.

5 Relaxation of the Building Regulations is the responsibility of
Scottish Ministers. The Building Regulations are not prescrip-
tive but are drafted as functional standards and therefore there
should be less need for relaxation of them.

6 If problems occur, consult the building standards surveyor
of the appropriate authority, but remember that although that
officer will normally give advice, they are not there to design
or redesign, draw or redraw plans. However where there is a
genuine doubt on the part of both the applicant and the veri-
fier as to the compliance of any particular application with
the Building Regulations then the views of Scottish Ministers,
referred to above, can be sought.

7 Check carefully the requirements of the sewerage authority
where appropriate.

8 Check carefully whether a class relaxation has been issued in
respect of a new building product.

9 Check carefully to what use, the building you are designing,
altering or converting, is to be put. Different activities are subject
to different regulatory controls and licences. It is no use obtain-
ing planning consent and an accepted completion certificate and
complying with the requirements of the Building Regulations if
the building cannot be put to the use for which it was commis-
sioned because the fabric and form/or of the building does not
allow the legal operation of that building for that use.

Building Standards Division E — newsletter and
website

12.02 The most important thing to remember about the Scottish
Building Standards system is the Building Standards Division
website (www.sbsa.gov.uk) which you should have as one of
your ‘favourites’ and the BSD e-newsletter to which you should
subscribe and which will keep you up to date on changes to the
Scottish Building Standards system.

13 Building standards in Scotland:
current legislation

Building Acts
Building (Scotland) Act 2003 (asp 8)

Building (Scotland) Act 2003 (Commencement No. 1, Tr