Using a straightforward rational-choice approach, Professor Ramseyer
explores the impact that law had on various markets in Japanese history
and the effect that those markets had on economic growth. In doing so,
he applies an economic logic to markets in a different world in a different
historical period with a different political regime and a different legal
system. He looks hardest at those markets that have most often struck
traditional observers as “exploitative” (e.g., the markets for indentured
servants and for sexual services). Within those markets, he focuses on the
way participants handled informational asymmetries in the contracting
process.

Ramseyer finds that Japanese courts generally defined important prop-
erty rights clearly, and that Japanese markets generally protected an indi-
vidual’s control over his or her own labor. As a result, that the Japanese
economy grew at relatively efficient levels follows directly from standard
economic theory. He also concludes that the legal system usually pro-
moted mutually advantageous deals, and that market participants
(whether poor or rich, female or male) generally mitigated informational
asymmetries shrewdly by contract. He finds no systematic evidence of
either sex- or age-based exploitation.
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Series editors’ preface

The Cambridge series on the Political Economy of Institutions and Deci-
sions is built around attempts to answer two central questions: How do
institutions evolve in response to individual incentives, strategies, and
choices, and how do institutions affect the performance of political and
economic systems? The scope of the series is comparative and historical
rather than international or specifically American, and the focus is posi-
tive rather than normative.

Property rights shape the incentive structure of a society and so deter-
mine its economic performance. In his thoughtful and provocative analy-
sis of Japan before 1940, Mark Ramseyer argues that governments cre-
ated and courts enforced legal rules that made people economically
autonomous agents in many ways, providing the motive force behind
economic growth. His evidence rejects oft-stated claims that Japanese
courts enforced autocratic family law, for instance. But his arguments
from the field of law and economics go further than this, analyzing the
historical evolution of Japanese property rights in such diverse areas as
land and water, children, families, factory labor, and sexual services.
Many of these markets feature severe information asymmetries and thus
sometimes depend more on cartelization and bargaining than on simple
decentralized exchange among individuals. This magnifies the role of
rules and laws in such markets in promoting economic growth. Ramseyer
shows how the Imperial courts confirmed explicitly what customary
practices of Tokugawa markets in land, water, and labor had conveyed
implicitly, namely, secure specific rights to individuals to use factors of
production under their control as they saw fit.

How can politicians be induced to provide good laws in odd markets?
Contemporary concern for the construction of market institutions in
many transitional societies makes Ramseyer’s attack on this question
timely. His use of unusual, even fascinating, cases gives the book relevance
well beyond those interested in Japan.
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Introduction

“Weird markets.” A friend suggested the phrase in 1991 over burnt coffee
in one of those nouvelle-Italian restaurants that plagued the East Coast
that year. “That’s all you do, you know. Write about weird markets.” She
had a point, I guess. And even if she had not thought the phrase a
compliment, it did have a nice ring. It may have been a bit too cute to
work as book title (I tried it, but prudent friends said no), but it does
capture an important facet of this project.

If this is a book about weird markets, it is also a “law & economics”
book about Japan. Solidly within the genre of positive (nonnormative)
“law & economics,” it explains the relation between legal change and
economic growth through a model of individuals who rationally maxi-
mize their utility (generally, wealth). Where most studies in law & eco-
nomics either develop formally theoretical (mathematical) models or test
theories with empirical data from the United States, however, this book
uses data from Japanese history. It is data from a different world: For
much of the period at stake, the Japanese government was an oligarchy
rather than a democracy; the judges operated a civil rather than common
law regime; the economy grew modestly but erratically; and social cus-
toms changed rapidly and radically. As a result, this book applies an
economic logic, but to markets in a vastly different environment — to
markets in a different historical period with a different political regime, a
different legal system, and a different cultural context. And sometimes, as
my friend indelicately put it, to pretty weird markets at that.

I HISTORICAL CONTEXT

In the Japanese legal world, the last decades of the nineteenth century
were decades of change. From 1600 to 1868, the Tokugawa government
(the shogunate) had controlled Japan. In law, it had consciously adopted
a federal approach: it issued laws and adjudicated cases on those matters
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most important to it, and delegated the rest to local domainal govern-
ments. From time to time, it issued decrees on subjects from real estate
transactions to the sale of humans. From time to time, the domainal
governments followed it with their own decrees. In the courts, both the
Tokugawa and the domainal governments adjudicated criminal cases and
heard complaints on a motley variety of civil disputes.

All this changed in the nineteenth century. By 1868, renegade samurai
from several powerful domains had grouped themselves into an uneasy
coalition, “restored” the Meiji emperor to power, and toppled the Tokuga-
wa regime. They spent the next several decades in a variety of tasks: most
prominently, quarreling with each other, consolidating their collective
oligarchic control, and fighting to keep the West from colonizing Japan.

The exsamurai who ran this new government placed legal reform high
on their collective list of priorities. The Western governments had de-
manded treaties that effectively placed their citizens in Japan beyond the
control of Japanese courts. To renegotiate these terms, government lead-
ers had somehow to convince Western governments that their courts were
both predictable and fair.

Toward that end, the new oligarchs initiated massive legal changes.
They hired judges, built courts, passed statutes, opened modern univer-
sities with legal departments. By the end of the century, they could boast
several thousand sophisticated and articulate judges and prosecutors and
a panoply of complex codes. Through the codes they defined property
rights to scarce resources, and through the courts they enforced them. By
the end of the century, they could also boast a growing economy with
high levels of private investment and smoothly functioning factor, prod-
uct, and capital markets.

2 PROPERTY RIGHTS AND JAPANESE STUDIES

Through the work of economic historians like Douglass North and econo-
mists like Harold Demsetz, we now understand well the basic relation
between claims to property and economic growth (discussed more fully in
Chapter 1). Growth occurs only when individuals have incentives to under-
take activities that are socially beneficial. Necessarily, that generally happens
only when they face private incentives that track the social benefits they
generate. And the simplest way to align private incentives with social
benefits is usually through a property rights regime: a legal system that
gives individuals the right to use property themselves, to exclude others
from it, and to transfer it. Like most of the greatest insights in social
science, in retrospect the point is nearly obvious: growth requires incen-
tives, and incentives generally require rights to use, to exclude, and to transfer.

Those property rights are central to this book. That makes it some-
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thing of a curiosity in Japanese studies, for observers of Japan have largely
ignored the relation between property rights and growth. Although non-
Japan specialists have clarified the theoretical relation between property
rights and growth, few have studied the empirics of property rights in
Japan. In this book, I address that empirical lacuna — how the law influ-
enced the development of property rights, and how private parties
bought, sold, and rented those property rights.

In many markets (e.g., most commodities markets), sellers and buyers
have much the same information about the goods and services trans-
ferred. When they do, they will find writing a contract to be relatively
straightforward. In other markets (markets that often seem more “odd”),
however, one of the parties may have better information than the other.
An employer may know things about the workplace (like safety hazards)
that the employees do not; the employees may know things about them-
selves (like their propensity to shirk, steal, or run away) that the employer
does not. When parties to a deal face these informational asymmetries,
they necessarily find writing a satisfactory contract harder. How they
drafted contracts in the presence of those asymmetries is a second focus of
this book.

Generally (and with exceptions to be sure), for at least the last century
the Japanese government enforced most private claims to scarce re-
sources. For at least the last century, it enforced basic property rights. In
doing so, it facilitated growth-enhancing investment and markets. The
story of Japanese economic growth is thus no surprise. It is instead a story
of the commonplace: growth occurred when the government protected
private claims to scarce resources, and thereby encouraged market alloca-
tions and private investment.

That this could be controversial at all testifies to how myopic our work
on Japan has been. It is controversial only because so many of us inter-
ested in the Japanese economy have for so long done so little but inter-
view government bureaucrats and read government white papers. It is
controversial only because we have both assumed that Japanese bureau-
crats created growth by farsighted leadership, and concluded that they
thereby proved standard market economics wrong. It is controversial
only because we have believed that “industrialism in Japan,” as the ever-
quotable Chalmers Johnson (1990: 72) put it, “owes nothing to the ‘in-
visible hand’ of Adam Smith.”

3 THIS PROJECT
3.1 Coverage

At stake in this book are the connections among factor markets, legal
rules, and informational asymmetries. In turn, these connections generate

3
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two questions that focus much of the analysis below: (1) How do legal
rules, by defining the property rights people can hold, shape factor mar-
kets? (2) How do parties who transact in these markets manipulate con-
tractual forms to overcome the informational asymmetries that so often
plague them?

To address these questions, I explore several markets for land and labor
(see Section 3.3 for selection criteria). In Chapter 2, | examine the proper-
ty rights to land, water, and irrigation-based improvements to land. In
Chapter 3, I examine the way the law effectively (but sensibly) limited
those rights — limited the way that one could harm others through the use
of one’s property. In Chapters 4 through 7, I examine a series of labor
markets: the markets for children (Chapter 4), for intrafamilial services
(Chapter 5), for sex (Chapter 6), and for factory workers (Chapter 7).
Less cryptically, perhaps, I explore several sets of market-related institu-
tions: those that facilitated the creation of investments in land (Chapters
2 and 3), those that gave workers control over their own lives (Chapters 4
and 5), and those that enabled employees (whether prostitutes or cotton
spinners) and employers (whether brothels or factories) to contract in
their mutual best interests (Chapters 6 and 7).

3.2 Caveats

At the outset, three caveats may be in order. First, I span several discrete
historial periods. Although I deal primarily with the late nineteenth and
early twentieth centuries (what I call the imperial period), Chapter 2 (on
water and land) covers most of written history. Chapter 4 (on labor) deals
with the seventeenth through early nineteenth centuries. The other chap-
ters then return the reader to the early twentieth century. Historically
better-dressed readers may blanche at this chronology, but they should at
least rest assured that it is not haphazard. Instead, I take these chronolog-
ical liberties self-consciously. They will, I hope, help clarify the relation-
ships among factor markets, legal rules, informational asymmetries, and
economic growth.

Second, I make no normative claims. In this book, I trace the impact
that legal rules had on economic change. In general, more goods and
services are better than less — but we all know the necessary normative
caveats. Here, I deal only with the empirical issues, and leave to others the
quarrels over whether the net effect was “good.”

Last, given the conjunction of legal and economic issues, the book
necessarily draws on two qualitatively different types of data. Some data
are economic. Chapter 4 aggregates surviving Tokugawa contracts, for
example, and Chapters 6 and 7 compile economic data from the early
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decades of the century. Readers should judge these data by the usual
canons of economic history.

Other data are legal and involve radically different interpretive issues.
Chapters 2, 3, 5, and 6, for instance, rely heavily on reported court cases.
Readers who try to handle reported decisions in the same way they han-
dle standard economic data (e.g., to aggregate and count them) will often
miss the point. Reported decisions are not a random sample of all liu-
gated cases, and litigated cases are not a random sample of all disputes
(Priest & Klein, 1984).

Readers should instead consider reported decisions a clue to how
courts planned to handle similar disputes in the future. Necessarily,
they should also consider the decisions a clue to how rational dispu-
tants actually settled later disputes. Although technically not a com-
mon law system, imperial Japanese courts usually followed precedent,
particularly when the precedent was by a higher court. As a result, the
parties to disputes with significant assets at stake could use that prece-
dent to decide how to settle. They could resolve their disputes out of
court, in other words, “in the shadow” of what reported cases dis-
closed about the expected litigated outcome. By doing so, they could
reach roughly the same result as they would in litigation, but pocket
much of the money they would otherwise pay their lawyers (Ramseyer
& Nakazato, 1989; Mnookin & Kornhauser, 1979). In short, court
cases did not sample the way parties resolved disputes — for they were
not a random sample. Rather, they shaped the way parties resolved lat-
er disputes.

3.3 Selection criteria

To explore the connections among courts, statutes, markets, information-
al assymetries, and economic growth, I chose several case studies. In
selecting them, I followed three principles. First, I chose factor markets,
primarily markets for land and labor — though several of the studies
involve other markets as well. Economic growth depends crucially on
these markets. Obviously, other markets matter too. Farmers will not
invest in paddies at efficient levels unless they can sell their rice on com-
petitive markets. Adam Smith’s famous pin makers will not invest at such
levels in pin production unless they can buy steel and sell pins on compet-
itive markets. More generally, economic actors will not invest at efficient
levels unless all factor, resource, product, and service markets operate
efficiently. I focus on land and labor markets, however, because (the
largely intractible second-best problems aside; Lipsey & Lancaster,
1956—7) these two factors are basic to most productive projects. It is not
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that other markets do not matter. It is that land and labor markets matter
almost universally,

Second, for several (not all) of the chapters, I chose “weird” or “odd”
markets. These markets are not weird in involving phenomena beyond
rational maximizing models. Quite the contrary: those models fit the
markets well. Rather, they are weird in involving phenomena that most
observers of Japan have — wrongly — placed beyond the scope of those
models.! Given that all but the most intransigent irrationalists admit
standard economic models apply to some Japanese markets (e.g., modern
financial markets), I would not have pushed the economic model very far
with those more standard markets. Instead, I purposely chose markets
where many observers have claimed rational maximizing models could
not apply. They thought the models could not apply, I argue below, only
because they did not think very much about rationality, very hard about
competition, or very systematically about markets.

Last, I chose areas where I found our collective understanding of Japa-
nese history most radically wrong. If this seems perverse, my reason is
simple. Surely most readers have read at least one of those standard
reviews of a rational-choice book. They are formulaic projects, and either
start or end with something like this:

Unfortunately, so enamored with his obscurantist theory is this author that he
tells us nothing of substance that we did not already know. Instead, he retells in
cryptic equations and polysyllabic jargon a story that the rest of us read in far
clearer prose as sophomores in college. It is a sad commentary on the state of the
modern university that this sort of rehashing, etc.

The review is seldom fair. But as in love and war, in book reviews too
some scholars seem to think fairness beside the point. A man cannot be
too careful in the choice of his enemies, Oscar Wilde once noted, but (as
critics of the rational-choice approach love to observe) in some matters a
man seems to have little choice. Because so many reviewers hope to find
so little of substance in rational-choice monographs, most ignore any but
the most obviously contrary claims. With that hostile reviewer in mind, I
have deliberately chosen areas of Japanese history where some of the
orthodox understandings are flatly wrong.

4 LAW & ECONOMICS AND HISTORY

Readers more familiar with Japan than with economics will find this
project peculiar, I don’t get it, a friendly historian (politely) told me. If I
were trying to explain anything important, “rational maximizing mod-

1As noted earlier, several of the markets (those in Chapters 4, 6, and 7) involve
informational asymmetries.
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els” would be the last thing I'd use. Ramseyer obviously has no sense of
history, an anonymous referree on another manuscript once (less politely)
noted. Granted, there is something intuitively implausible about the law
& economics project, something almost downright wrong. We have tried
too hard to find more contextualized approaches to human behavior,
formulated too many theories addressing the basic ideational and com-
munitarian sides of life. In positing that everyone greedily maximizes his
or her selfish best interests, law & economics — particularly the rational
maximizing model used here — sounds altogether neolithic.

Yet even Wagner’s Ring may be better than it sounds. Too often in
Japanese history, we have assumed that explanatory breadth is everything,
and theoretical coherence and parsimony nothing. Too often, we have let
the rewards go to the scholar with the “richest” and most “contex-
tualized” discussion, or the most nuanced account of ideological change.
By contrast, this book is not about explaining everything everyone did. It
is not even about explaining every (or any) shift in intellectual “dis-
course.” Instead, it is about using economic theory to explain several
prominent aspects of Japanese history. At root — and the point goes to the
crux of the economics enterprise — it is about applying simple theories to
complex phenomena.

Some readers will complain that the book shows no historical imagina-
tion, no empathy, no concern for how people thought “back then.” They
may be right that it shows none (at least none they would accept), but any
such lack is intentional. It is also less perverse than it may seem. As an
analogy, consider our discussions of culture in contemporary Japan. After
decades of dissertations on the subject, few self-respecting scholars any
more start their analysis of Japanese behavior with an analysis of Japanese
culture. They do not avoid the subject because they find no cultural
differences between Japan and North America. Obviously, they do. Nei-
ther do they avoid it because they find the differences unimportant. Obvi-
ously, many find them vital.

Instead, modern scholars avoid the culturalist approach because start-
ing with culture too often stops the analysis. Once we look for cultural
differences, we can too readily take surface variations as fundamental,
and explain artifacts of institutional differences as cultural. As those of us
in Japanese studies know but seldom admit, it is precisely because of this
easy reference to culture that we are now saddled with so much of what is
so bad in Western accounts of Japan — that Japanese never sue because
they value harmony, for example, or that there are no takeovers because
Japanese see the corporation as a family, and that bureaucrats are power-
ful because Japanese defer to authority. One can use culture to explain
almost anything about Japan, and at one time or another we in the West
have done just that.
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Where we start our analysis of Japan importantly determines where we
conclude. Just as we know Japanese culture differs from American cul-
ture, we also know that in crucial ways Japanese and Americans follow
the same internal logic. But whether to start with that cultural difference
or that essential commonality is not a proposition that sums to six one
way, half dozen the other. Starting with cultural differences lets one start
with the answer (culture) to one’s questions (why the observed differ-
ence). Starting with the essential commonality instead forces one to check
whether the difference is more than superficial, and whether institutional
reasons might not account for any difference.

In the end, it is a matter of self-imposed discipline. Bodhidharma did
not stare at the wall in Loyang until his legs fell off because he saw
something there. He stared at it because it helped him concentrate. Like
Bodhidharma, like Gary Becker and George Stigler. Becker & Stigler
(1977) did not urge economists to banish discussions of consumer
“tastes” because they thought all tastes identical. They urged economists
to avoid them because they too often turned the analysis tautological.

And like tastes, like history. Just as we know Tokugawa peasants saw
life differently from the way that Nomura securities analysts see it, we
also know that in crucial ways they followed a similar internal logic. We
could start with the historical difference, or we could start with the
essential commonality. Unfortunately, those who propose to start by un-
packing the difference too often stop the analytic project cold. Ultimately,
it is just too easy to “explain” historical phenomena by positing differ-
ences in the way people saw the world — by whatever variant of neo-
Confucianism was in the air, or whatever the level of antimarket preju-
dice, imperial reverence, or patriarchal deference. Too often, ideology,
tastes, and culture are things we fail to measure independently of the
phenomena we hope to explain. Too often, the result is simple circularity.

In the book that follows, I explain the relation between market behav-
ior and legal structure, but do so with a simple model of individuals who
rationally maximize their personal utility (generally wealth). If by the
rules of some disciplines it shows no “sense of history,” so be it.
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Law and economic growth

INTRODUCTION

“I see the world in very fluid, contradictory, emerging, interconnected
terms,” Jerry Brown once observed, “and with that kind of circuitry I just
don’t feel the need to say what is going to happen or will not happen.”

Life is subtle. Life is complicated. Life is hard. But Jerry Brown not-
withstanding some things are less subtle, less complicated, less hard than
they first seem — and the relationship between legal rules and economic
performance is one. Legal rules structure institutions, and institutions
determine economic growth. Rules that clarify and enforce rights to
scarce resources tend to promote efficient growth, and those that muddy
those rights tend to retard it.

In imperial Japan (1868 to 1945, though I largely end my discussion
with 1930), these connections between law and growth raise at least two
questions: what role did law play in Japanese economic growth; and what
caused the Japanese government to adopt the law that it did? In this
chapter I begin with the argument about the first of these questions and
follow it with a more tentative hypothesis about the second. In later
chapters 1 focus on the legal rules themselves and on the ways people
manipulated those rules by private agreement.

Accordingly I begin this chapter by outlining the theoretical relation-
ship between legal regimes and economic performance (Section 1). I de-
scribe the Japanese regime in place during the first half of this century,
and explain how it tended to promote efficient growth? (Section 2). I then

'] use the phrase to refer to Kaldor-Hicks efficient growth: growth in which re-
sources are allocated in ways that maximize aggregate social utility. It should be
obvious from the discussion, however, that I use the phrase loosely and do not purport
to measure this in any precise fashion. I am arguing instead that the Japanese economy
(particularly in the imperial period) was relatively free of the large-scale rent-seeking,
rent-avoidance, and common-pool problems that have crippled so many societies.
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speculate about why the government adopted so efficient a legal regime?
(Section 3).

I THE PROPERTY RIGHTS PARADIGM

Economic growth depends on incentives, and incentives on property
rights. Growth will not occur unless people have an incentive to engage in
economically productive activities, and they will seldom have those incen-
tives unless they have stable rights to that which they use and produce.
Jerry Brown notwithstanding, the point is simple.

Douglass North and Robert Paul Thomas put it nicely in their famous
whirlwind history of the West (1973: 1): “Efficient economic organiza-
tion is the key to growth,” and “the development of an efficient economic
organization in Western Europe accounts for the rise of the West.” In
turn, efficient organization requires both appropriate “institutional ar-
rangements and property rights” (id.), and means for people to transfer
those rights (North, 1991: 481).

Institutional arrangements and property rights matter because they can
align the private incentives an individual faces with the social conse-
quences he or she causes. Properly designed, as North and Thomas (id., at
2) put it, private property rights bring “the social and private rates of
return into closer parity.” Properly designed, they “create an incentive to
channel individual economic effort into activities that bring the private
rate of return close to the social rate of return” (id.). Properly designed,
they induce people to do good by enabling those who do good to live
well.

Over the last two decades, scholars using this “property rights para-
digm” have extensively studied the ties among law, institutions, and
growth. As one example of the genre, take a recent study by Robert Barro
(1994). Using a historical panel of about 100 countries, Barro regressed
economic growth on a variety of factors. Concluded Barro (1994: 25),
“With respect to the determination of growth, the cross-country analysis
brings out the favorable effects from the maintenance of the rule of law,
free markets, small government consumption, and high human capital.”
The key is the right to property rather than democracy, for democracy less
causes growth than results from it. “[P]olitical freedom emerges as a sort
of luxury good,” wrote Barro. “Rich places consume more democracy
because this good is desireable for its own sake” (1994: 25; see Scully,
1992).

As another variant of the genre, take George Shultz’s recent keynote
address to the American Economic Association (1995: 2):

2[ use the phrase to refer to a legal regime that tends to promote growth at Kaldor-
Hicks efficient levels.
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We can now see a wide variety of countries that have experienced strong and often
sustained economic development. . . . If we ask whether there is a common de-
nominator among these economic success stories, the answer clearly is yes. The
common demonominator is that they have found their way to economic policies
that use the marketplace, that use incentives, that emphasize enterprise, that have
some recognition in one way or another of private property, that are open to the
global economy, and that have managed to exercise reasonable budgetary and
especially monetary discipline.

Simpler than Jerry Brown’s world, perhaps, but also more promising,
more logical, and more testable.

Partly because of its stark, almost monocausal simplicity and partly
because of its political overtones, to many scholars the property rights
paradigm is the academic equivalent to the Ring cycle — an acquired taste
they never acquired and pray they never will. What of literacy, they ask?
What of numeracy, of habits of industry, of normative cosmologies, of
propensities to save? What of lumpy markets, others ask? What of strate-
gic behavior, of cooperation in iterated games, of asymmetric informa-
tion?

These qualifications and complications can fascinate, but they can also
obscure. In the comparative economic inquiry, they obscure with a ven-
geance. For in comparisons of national economic performance, these
qualifications and complications pale in importance beside the basic role
that simple property rights play. Indeed, to the extent a society maintains
appropriate property rights, many of the qualifications and complications
disappear.

For example, will people save? The right answer is that it largely de-
pends on the returns they expect, and those returns depend on the proper-
ty rights in place. Will educators build schools, and if they build them will
students come? The answer is that whether educators will build and
whether students will come largely depend on the returns to education.
Will workers work hard or carefully? Once again, the answer depends on
the incentives the institutional regime provides. Do market aberrations
like informational asymmetries complicate the analysis? Most assuredly
they do (I devote most of Chapters 6 and 7 to the issue). They complicate
it, though, in ways that market participants largely anticipate and (given
enforceable property rights) mitigate through rational contracting prac-
tices.

2 LAW AND EFFICIENT GROWTH IN JAPAN

With exceptions to be sure, imperial Japanese law generally provided the
right incentives for stimulating efficient growth. It gave people clear rights
to scarce resources. It let them enforce those rights through the courts. It
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stopped them from harming others unless they produced a net social
benefit. And it let them freely transfer their rights. To explore these
themes, turn to the argument in the chapters below:

Chapter 2. Consider first the rights to land and water. In the seventh
century, the Japanese government (in fact, it ruled only a small part of
what we now call Japan) had imposed on the country a Chinese-based
system much like the Levitical “Year of the Jubilee”: every six years it
returned title to whoever owned the land under the initial allocation. Had
it enforced this system long, few people would have invested extensively
either in land or in the irrigation facilities necessary to make the land
productive. Fortunately for Japan, the system was not enforced long.
Within a few centuries, the government lost power to local militias. These
militias effectively did enforce private rights to the land under their con-
trol, and enforced as well the private claims to the water people used to
irrigate that land.

By the time courts faced land and irrigation disputes in the late nine-
teenth century, they could draw on an elaborate body of customary law.
Largely, that law protected private rights to land and water. For land
itself, they could turn to the Prussian-based Civil Code. For water, they
faced a harder problem, since water-rich Prussia did not face the problems
that arose in the effectively water-scarce Japan. As a result, Japanese
courts could not use the Code to solve irrigation disputes. They could,
however, use custom. By rephrasing it in modern legal terms, they contin-
ued into the twentieth century the traditional property rights to water
that had so effectively fueled agricultural growth in the recent past.

Chapter 3. Critically, imperial Japanese law did not promote economic
investment at all costs. Instead, it promoted only relatively efficient in-
vestment. If one landowner harmed his or her neighbors (i.e., if one
imposed negative externalities on his or her neighbors), it forced the
owner to compensate the neighbors whenever their losses exceeded his or
her gain. As a result, it did not generally encourage entrepreneurs to
produce at inefficient levels. It encouraged them to produce primarily
only when the net social gains were positive.

Obviously, the imperial courts sometimes hesitated and sometimes
erred. Most prominently, in pollution cases they regularly alternated be-
tween a strict liability regime (where the tortfeasor compensates victims
for all losses) and a negligence regime (where the tortfeasor compensates
victims only if the tortfeasor’s conduct is inefficient). That indecision
should not, however, obscure the fact that strict liability and negligence
both create incentives to produce only at relatively efficient levels. Indeci-
sive as the courts may sometimes have been on some matters, they persis-
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tently tried to force entrepreneurs who produced at inefficient levels to
compensate their victims.

Chapter 4. Imperial Japanese law did not just protect rights to land and
water; it also protected rights to labor. Importantly, it protected a work-
er’s right to his or her own labor. Scholars make much of the patriarchal
and familistic ideology of nineteenth- and early twentiety-century Japan.
Turning reflexively from ideology to behavior, many then describe a
world where the oldest male of each generation treated other family
members nearly as serfs.

In leaning so heavily on ideology, these scholars miss both behavior
and the law. The labor market did not let family heads dominate other
members, and by the early twentieth century neither did the law. To
explore the impact of the market, turn first to the seventeenth century. By
most accounts, fathers in 1600 held enforceable claims to their children’s
work. Perhaps they did. But by the middle of the next century, they had
lost them. By then, most people — whether male or female, adult or teen —
effectively controlled the property rights to themselves.

Rather than legal change, it was the development of a large and anony-
mous nonseasonal urban labor market that guaranteed this autonomy.
Once that market developed, workers who absconded could support
themselves independently. Because of this new-found ability to abscond,
employers, parents, and the children themselves all began to negotiate
contracts that reflected the inability of parents to control their work-age
children. In effect, the potential to abscond and survive (even thrive) gave
work-age children the right to choose their own work and keep what they
earned. Ultimately, the labor market itself mitigated family hierarchy.

Chapter 5. This effective autonomy which the Tokugawa (1600-1868)
labor market conferred, the imperial courts confirmed. To date, most
Japan scholars describe a legal regime (1) that gave the head of the family
strong control over other adult members (whether male or female), and
(2) that favored husbands over wives. In doing so, they misstate the law.

Imperial courts did not enforce a rigidly hierarchical legal structure.
The family head could not force other members to live where he pleased,
could not veto the other members’ marriages, and could not freely expel
members who flouted him. Husbands could not freely send home wives
(even before they registered the marriage), and could not engage in adul-
tery without risking divorce. The law did not require primogeniture, and
did not automatically give husbands child custody. Lest any family heads
have residual power, virtually all adult members except the next head
abandoned their natal family by age thirty anyway.

To gauge the relative economic efficiency of family law regimes, pause
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here to ask what economic effect an autocratic legal regime (i.e., one that
gave the family head extensive power over collateral members) would
have. All else equal, free labor is more efficient than bound. After all,
people are more likely to work hard when they can keep what they
produce. Because all else may not be equal, however, ask in what circum-
stances an autocratic regime would be least inefficient.

First, autocratic law will be less inefficient when the labor market is
poorly developed. The less efficient the labor market, the greater the
returns to employing family members at home. Second, autocratic family
law will be less inefficient where household production enjoys large econ-
omies of scale. The greater the scale economies, the greater the gains from
a large workforce in the household, and the greater the need to control it.
Last, autocratic law will be less inefficient when a family head can readily
monitor other family members. Bound labor is inefficient because of its
incentive problems. The more a family head can mitigate those problems
through close monitoring, the less the inefficiency to autocratic family
law.

Such are the circumstances where autocratic family law would be least
inefficient, but by the late nineteenth century those circumstances pointed
away from autocratic law in Japan. By the turn of the century, most
Japanese workers and firms did not sort themselves in inefficient labor
markets. And most Japanese families did not engage in household pro-
duction with large-scale economies. As a result, a legal regime that gave a
family head extensive power over collateral adult members would proba-
bly have lowered total social production. Crucially, Japan did not main-
tain such a legal regime.

Chapter 6. To explore what deals workers and firms cut in these labor
markets — particularly in the most problematic labor markets — I study
the contracts between prostitutes and brothels. Theirs was a market
plagued by large informational asymmetries. The brothel had extensive
information about how much income a woman could reasonably expect
to earn; the potential prostitute had less. The brothel could diversify its
risks by keeping a portfolio of labor contracts; the prostitute could not.
The brothel, when recruiting a woman, had an incentive to exaggerate
her future earnings; the potential prostitute knew this, yet could not
(because of the reputational loss she incurred in selling sexual services)
cheaply test its claims.

To mitigate these informational problems, brothels and prospective
prostitutes negotiated long-term indentured servitude contracts. To com-
mit to compensating the woman for her reputational loss (as well as for
the disamenities of her work), the brothel advanced her an extremely
large sum of money. In exchange for the money, she agreed to work
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several years (generally, a maximum of six). If she worked that term, the
brothel had no further claim against her. If she quit prematurely, it could
demand back much of the advance.

If a prostitute merely agreed to work several years, however, she had no
incentive to work conscientiously. After all, her job was an unpleasant
one, even if (as happens in most labor markets) those for whom it was
least unpleasant disproportionately chose the work. To induce her to
please customers, the brothel agreed to apply a portion of the revenues
she generated against her initial loan. If she worked hard and generated
large revenues, she could quit early. Crucially, many did quit early.

Prostitution was harsh work, but it was not slavery and it was not debt
peonage. Instead, for most of the women who took it, it was a lucrative
job in which they worked only a few years. Most prostitutes earned high
wages, and many fulfilled their contractual terms early. To commit credi-
bly to paying those high wages, brothels advanced them large portions of
their expected earnings at the outset. Through the contracts, brothels and
prostitutes effectively mitigated the informational asymmetries in their
market. Through the contracts, they mutually, rationally — even, one is
tempted to say, intelligently — promoted their respective best interests.

Chapter 7. This rationality characterizes the more conventional labor
markets in imperial Japan as well, and 1 explore this point in the market
for cotton-spinning factory workers. This cotton-spinning industry raises
another issue too: the extent to which cartels dominated product markets
in imperial Japan. Lacking as the legal regime did an antitrust statute,
observers have sometimes claimed that it facilitated cartels, and that per-
vasive cartels cheated consumers and created large dead weight losses.
The most prominent of those cartels — the “most durable and powerful,”
in Miles Fletcher’s words (1989: 15) — was the cotton cartel.

Readers should be skeptical. We have known at least since George
Stigler’s 1964 study that pricefixing cartels tend to be unstable. We know
from several modern industry-specific studies that many apparent cartels
create no deadweight losses (Bittlingmayer, 1982; Pirrong, 1992; Dick,
1992). And we know from Fred McChesney’s (1995: 336) recent work
that antitrust law imposes large inefficiencies: that it is “clearly costly —
in enforcement budgets, wrongly decided cases, and private suits filed
only to extort settlement offers.”

Skepticism pays handsomely here, for the Japanese cotton-spinning
cartel did not raise prices. It did not, and was not designed to, earn its
member firms monopoly rents. Instead, it helped them overcome a pair of
subtle but important informational problems: (1) because of the team
character to the manufacturing process, the firms could not cheaply verify
each employee’s marginal contribution; and (2) during downturns, they
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could not easily determine why the demand for their product fell. The
cartel mitigated both of these seemingly disparate problems.

The logic follows: The cotton-spinning firms paid their workers two to
three times the market-clearing wage. By doing so, they created a large
penalty for any workers they fired. Through that penalty, they induced
their workers to work hard. In many other industries, employers motivate
workers through piece-rate pay scales. The cotton-spinning firms used
this high-wage (known as an “efficiency-wage”) strategy instead because
the team character of the productive process precluded such piece-rate
contracts.

The cotton-spinning firms formed the cartel to prevent their plant
managers from cheating on the high-wage strategy. Given the noisy infor-
mation in the industry, a firm’s owners could not readily learn why the
firm faced declining demand. The decline could result from industry-wide
problems, or it could result from poor management. Rather than risk
inquiries into their conduct, plant managers had an incentive to keep
firms operating at full capacity in the black. On a short-term basis they
could so so by cutting wages. In the process, though, they jeopardized the
firm’s high-wage strategy. To protect that high-wage strategy, therefore,
the firms formed a cartel that automatically imposed production cuts
during times of industry-wide slack. Ultimately, the cotton-spinning cartel
— the most famous of all pre-War cartels — was not a pricefixing cartel
at all.

3 WHY RELATIVELY EFFICIENT LAW?
3.1 General theories

Efficiency. That Japanese law tended to promote efficient growth raises
the second question posed at the outset: why? Why did the government
adopt so efficient a legal regime? One might try to ascribe an inevitability
to it. Richard Posner, for example, once proposed a theory of common
law efficiency. As he (1972) initially articulated it, turn-of-the-century
American judges developed a tort law that usually induced parties to
avoid accidents at an optimal level. As he later formulated it more gener-
ally, American judges developed legal doctrines that “form a system for
inducing people to behave efficiently, not only in explicit markets but
across the whole range of social interactions” (1986: 229—30).

The idea generated an enormous literature. Some like George Priest
(1977: 65) agreed, and claimed that in common law systems there is a
“tendency of the set of all legal rules to become dominated by rules
achieving efficient as opposed to inefficient allocative effects.” Others
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found close analogies. Yehoshua Liebermann (1986) and Geoffrey Miller
(1993) both found in the Jewish legal tradition a set of rules structured by
an economic logic. David D. Friedman (1979: 400) did the same for the
tenth to thirteenth-century Icelandic law.

Unfortunately, Posner never offered a mechanism for the phenomenon
he identified. He never said why judges would necessarily pick wealth-
maximizing rules. From time to time, others did offer mechanisms (e.g.,
Rubin, 1977), but none worked well. Because Posner’s judges were auton-
omous moral and political agents who decided cases independently, Pos-
ner himself seemed to rely (even if he never so said) on simple psychology:
judges made efficient law because they wanted to.3 Unfortunately for
comparative purposes, it is hard enough to believe American judges
would generally promote wealth-maximizing principles over others (e.g.,
redistributive goals). It is harder still to think judges everywhere else
would necessarily do the same.

Convergence. More recently, Saul Levmore proposed a general legal con-
vergence thesis. According to Levmore (1987: 44; 1986), legal rules tend
to converge when the issues at stake concern “self-interested behavior
that threatens the general welfare.” They diverge when the rules either
“do not much matter” or “raise issues about which reasonable people

. could disagree.” In effect, he claimed, societies develop relatively
efficient (and similar) legal rules over issues that matter dearly, but may
maintain wildly divergent rules over everything else.

Unfortunately again, the hypothesis harbors its own problems. Japan
and most Western countries are rich, and Japan and most Western coun-
tries have similar and (mostly) efficient legal rules.# That they have those
similar rules, however, is exactly what one would expect, given the
wealth; that they are wealthy is exactly what one would expect, given the
rules.

By contrast, most of the world is not rich. Most societies have not
experienced rapid economic growth, and that fact itself suggests that
many societies may have very different inefficient legal regimes. That
“growth has been more exceptional than stagnation or decline,” notes
North (1981: 6), itself “suggests that ‘efficient property rights’ are unusu-
al in history.” Given the effect efficient legal rules have on economic
growth, it would be strange indeed, in a world as plagued by economic
stagnation as ours, to find efficient rules pervasive.

3Posner himself explores the question more fully in Posner (1993).
4Note that Levmore (1986) has indeed applied his theory to non-Western, nonad-
vanced societies.
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3.2 Federalism in Tokugawa Japan

So why did the Japanese government adopt a set of legal rules that tended
toward efficiency? If legal efficiency is not necessary, and if legal designs
do not converge, why did the Japanese government adopt the law that it
did? Consider first what we do know. To maintain a relatively efficient
legal regime, a government must be strong enough to specify and enforce
property rights; it must be too weak to regulate excessively. It must be
strong enough to facilitate the market; it must be too weak to debilitate it.

The Tokugawa government was all this, and the reason lies in its federal
structure. In a federal world (defined in Weingast, 1995), the national
government has structurally limited but geographically broad regulatory
power; the local governments have structurally plenary but geograph-
ically constrained power. In this federal world, the local governments
regulate markets, but regulate subject to the constraint that disaffected
citizens can emigrate. Should they regulate too heavily or protect proper-
ty rights too loosely, entrepreneurs will take their business elsewhere
(e.g., Tiebout, 1956; Easterbrook, 1983). The national government large-
ly escapes that constraint (emigrating to a different nation is harder), but
exercises only structurally limited power.

Federalism describes the pre-1930s United States. It also describes the
Netherlands in the sixteenth and seventeenth centuries and even England
from the seventeenth through the nineteenth centuries (Root, 1994;
Weingast, 1995: 3). In each of these countries, the government with the
structural power to regulate competed in a market for optimal legal
regimes, while the government beyond that market constraint operated
within strict institutional bounds.

Federalism also describes Tokugawa Japan. The national government
only indirectly controlled most domains. Instead, independent families
controlled and regulated most areas. And federalism explains why much
of the regulation was as benign as it was. Had the national government
enjoyed real regulatory power, it could have caused a regulatory catastro-
phy — for the ideologically and politically based regulatory plans it an-
nounced were disastrous: to end social mobility, to stop real estate trans-
fers, and even to ban interdomainal migration. Fortunately for the
country, it lacked the power to enforce any of them.

3.3 Legal efficiency in imperial Japan

For at least three perhaps paradoxical reasons, the leaders of imperial
Japan continued relatively benign economic regulation: (1) they inherited
a legacy of limited government, (2) they faced aggression from a forth-
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rightly imperialist West, and (3) they suffered chronic competition among
themselves. Consider each in turn.

The Tokugawa legacy. The Meiji (1868—1912) oligarchs began their rule
with a limited government, and no mandate for reform. They had inher-
ited the Tokugawa tradition of weak, often ineffective governance. They
enjoyed no broad support, and no mandate for radical change. During
the earliest decades of the regime, they had to work cautiously to alter
anything much at all.

The imperialist threat. The Meiji oligarchs also faced serious threats from
an unabashedly imperialist West. Collectively, the Western navies made
clear that what had happened to China could happen to Japan — indeed,
that unless the oligarchs cooperated with the West, it would. Having no
real choice, the oligarchs agreed to a series of treaties. These treaties,
however, placed foreigners beyond the jurisdiction of the Japanese courts.

Determined to regain judicial sovereignty over foreigners in Japan, the
oligarchs began the process of convincing Western governments to relin-
quish consular jurisdiction. As the price for doing so, the Western govern-
ments demanded a familiar legal system. Largely to regain its judicial
sovereignty, therefore, the oligarchs modeled their new legal system close-
ly on continental European (usually German) models (Haley, 1991: 68).
By the close of the nineteenth century, they had constructed a three-tiered
court system with professional judges and an elaborate panoply of legal
codes (see Ramseyer & Rosenbluth, 1995: ch. 6). It was a system that
effectively defined and protected private rights to scarce resources. But it
was a system they adopted primarily for other reasons: as the price of
ridding the country of consular jurisdiction.

Structure-induced equilibria. Once it had adopted a Western property
rights regime, the Japanese government kept it largely intact until the
1930s. Part of the reason it did so is easy, for stability is a phenomenon we
understand well. Even in contemporary democracies where coalitions
should endlessly cycle (Arrow, 1951), institutions are relatively perma-
nent. They are permanent because in modern legislatures legal structure
and procedure generally create “structure-induced equilibria” (Shepsle &
Weingast, 1981). Indeed, institutions are often stable even when ineffi-
cient. Even then, the coalitional conflicts and transactions costs of change
can prevent a government from improving the legal regime (e.g., Kantor,
1991, 1995; Libecap, 1989).

Much the same phenomenon explains the legal stability in imperial
Japan. The Meiji oligarchs had created a wide variety of equilibria-
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inducing structures (described at length in Ramseyer & Rosenbluth, 1995:
chs. 2, 3): from a carefully crafted Germanic constitution, to detailed
procedural rules for issuing and amending regulations, to a complicated
gatekeeping function for the emperor, to rules about who had access to
(and who thus controlled) that emperor. By creating these structures, the
oligarchs effectively tied their own hands.

These structures created stability only because the government was a
fractious oligarchy (and by the 1920s, almost a democracy).’ Had it
instead been a unitary actor, the structures would not have created sta-
bility. But the Meiji oligarchy was not a unitary actor. In effect, it was a
cartel, and suffered from the same suicidal impulses that plague most
cartels. In economic markets, rivals may organize a cartel, but they sel-
dom abide by its terms long. Unfortunately for them (fortunately for
the rest of us), they usually gain by cheating on the cartel. Although
they can raise their aggregate revenues by setting monopoly prices, they
raise their individual revenues by underselling their rivals instead (Stil-
ger, 1964).

Like cartels, like oligopolies. Although the oligarchs in Japan might
have raised their aggregate political welfare by cooperating with each
other, they raised their individual welfare by cheating on each other. As
oligarchs, they earned political rents which they necessarily divided
among themselves. Yet that division constituted a game in which they
regularly found it advantageous to prove that they could threaten the
others. To threaten the others, they regularly solicited support from
groups outside the oligarchy. Precisely because of this competitive pro-
cess, they found it hard to make fundamental legal changes by collectively
manipulating the structures they had created; precisely because of this
competitive process, the institutional apparatus produced a structure-
induced equibrium.

The rent-seeking market. This competitive character to the oligarchy also
improved the character of the laws and regulations that the government
did pass. Because the oligarchs competed with each other chronically, the
rent-seeking and rent-extractive game in imperial Japan acquired a com-
petitive market cast. That competitive cast, in turn, probably mitigated
the dead weight loss to the regulatory schemes adopted.

To understand why competition within the oligarchy would reduce the
dead weight loss to regulation, consider Hinton Root’s (1994) recent
comparison between old regime France and Britain. In prerevolutionary
France, argued Root, the concentration of the national power in the

5The discussion that follows borrows from Ramseyer & Rosenbluth (1995: 7).
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crown led to “cronyism”: the discreet allocation of benefits to favorites.
Because the crown regulated in secret, those harmed by the regulation
could not negotiate better arrangements, and grossly inefficient regula-
tion ensued.

By contrast, in Britain the diffusion of power among multiple elites led
to a competitive rent-seeking game that involved a broad segment of the
population. In effect, the rivalry among political elites created a forum for
competitive bribery. Wrote Root (1994: 47), “Corruption in Britain was
the equivalent of an auction market for rents and political favors. That
rents could be auctioned to the highest bidder increased the liquidity of
the social system by creating a market for privilege. In France, rent-
extracting possibilities or favors could only be placed privately, preventing
a public market or deals among rent seekers from developing.” Where (as
in old regime France) regulatory power is concentrated, cronyism results
and the government allocates property rights “according to nonmarket
criteria. . . . As a result, the chance of resources being misallocated is
greater” (id., at 47). Where (as in Britain and imperial Japan) regulatory
power is diffused, that distribution “is open to market forces and indi-
rectly allows for the allocation of resources according to a criterion of
efficiency that cronyism lacks” (id., at 46).

Summary. Return to the basic question: Why did the imperial Japanese
government adopt and retain a legal system that recognized clear and
enforceable claims to scarce resources? A tentative — and necessarily
speculative — answer might proceed in three steps. First, the Meiji oligar-
chs inherited from the Tokugawa regime a government of limited powers.
The Tokugawa regime was a relatively weak federal system, and coming
to power as they did through a palace coup, the oligarchs initially lacked
the power to change matters radically.

Second, the oligarchs had the paradoxically good fortune to face West-
ern imperialism. Having little choice in the matter, they adopted the
treaties the Western powers imposed. Just as the most-favored-nation
status in these treaties benefited Japan by opening it to international
trade, so too did the consular jurisdiction clauses benefit it by inducing
the oligarchs to adopt a relatively efficient legal system.

Last, the diffusion of power among the oligarchs both prevented them
from changing the legal regime radically, and mitigated the negative ef-
fects of market-displacing regulation. They were an oligarchy, not a dic-
tatorship, and their group status made all the difference: the competition
among them created a structure-induced stability, and transformed Japan
from a potentially cronyist French-style regime to a competitive (and
more efficient) rent-seeking regime in the British tradition.
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4 CONCLUSION

The imperial Japanese government enforced a property rights regime that
tended to promote efficient economic growth. It defined rights to scarce
resources. It enforced those rights. It tried to stop people from using the
resources in ways that inefficiently harmed others. It let people agree to
transfer the rights. And it enforced most transfer agreements they made.
Such is the basic thesis of this book.

That very legal efficiency, however, raises a second question: Why? A
much more tentative answer follows from the diffusion of power. Because
the Tokugawa government was federal, the local governments regulated
the economy. Because dissatisfied citizens could move, these local govern-
ments regulated subject to market constraints. Although the Meiji oligar-
chs eliminated that federal structure, they now had to assuage the West.
To do so, they adopted Western codes that — incidentally — protected
property rights.

Once the oligarchs had adopted the Western codes, the diffusion of
power among them made radical change hard. Because the competition
among them was chronic, major change required privately costly cooper-
ation. Because the competition was public, regulation operated by a mar-
ket logic. That market logic, in turn, eliminated the most egregiously
inefficient forms of regulation. Law facilitated relatively efficient econom-
ic growth, in short, and the diffusion of government power facilitated
relatively efficient law.
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Property: Water and land

INTRODUCTION

As the film Yojimbo opens, director Akira Kurosawa shows matinee idol
Toshiro Mifune ambling past a ramshackle hut. A young man, apparently
the son and heir apparent, dashes out of the cottage. Mifune watches
bemused as the son yells at his father. Go on and eat your rice gruel, he
shouts. My life may be shorter than yours, but it won’t be half as dull.
The father is unimpressed. Get back to farming, he replies. The life of a
swordsman is not fit for you.

Nor, Kurosawa seems to tell us, is the life of a swordsman fit for many
of us — or of much use to any of us. For at least one of the themes in
Yojimbo is the Hobbesian inefficiency of it all. The mythic world of
Yojimbo is a world where no public authority enforces private claims to
any scarce resource, and no private parties cooperate without that au-
thority. Instead, those with money dissipate their fortunes by hiring Mif-
une and his fellow mercenaries to protect their wealth and rob their
neighbors.

Were the farmers and merchants in Yojimbo willing and able to cooper-
ate, they could agree to respect each other’s claims and fire these private
armies. But agreements to cooperate often presuppose a public mecha-
nism to enforce them. Notwithstanding game-theoretic models of the
evolution of cooperation or of self-enforcing contracts,! the merchants in
Yojimbo defect whenever it pays — and it pays often. No matter how
badly they would like to respect each others’ property claims, each indi-
vidually finds it more profitable to hire thugs.

Enforceable claims to scarce resources are critical to economic growth
(see Chapter 1). Growth depends on private investment, and investment
on the size and security of the expected private returns. In turn, those

1See Sugden (1981); Axelrod (1981); Maynard Smith & Parker (1976); Klein &
Leffler (1981); Telser (1980).
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returns depend on the enforceability of private claims to scarce resources.
Each entrepreneur could enforce those claims on his or her own, to be
sure. Nevertheless, law enforcement tends to generate economies of scale,
and private armies tend to have a rent-dissipating character.

Accordingly, efficient growth generally depends on the public enforce-
ment (e.g., through courts) of private claims to scarce resources (i.e., of
property rights). In this chapter, I trace the history of the public enforce-
ment of private claims to land and water in Japan. I begin by outlining the
history of private claims to water flow and farmland (Section 1). Only
during the last few centuries, I argue, have people been able to enforce
such claims. As a result, only during the last few centuries have they been
able to invest in agricultural technology with much assurance of appro-
priating the returns to their investments. Because most important tradi-
tional investments in land depended on water, water law shaped the
market for land as well. I thus turn to the details of the customary
Japanese water law as it developed in recent centuries (Sections 2, 3). This
customary law effectively protected private claims to water flow. By pri-
vatizing water, it facilitated water-dependent investments. And in so do-
ing, it tended to promote efficient economic growth.

I PUBLIC ORDER AND PRIVATE CLAIMS

Rice is critical to Japanese agriculture, and water is critical to rice. During
many months each year, Japanese rice must stand in flooded fields; dur-
ing others, it must stand dry. Few issues matter as dearly in such a society
as irrigation. In fact, the cosmic fall from grace in Japanese mythology
occurs when the sun-goddess’s brother breaks down the ridges between
the paddies and blocks the irrigation ditches. A violation of the commu-
nal irrigation rules was thus not just a crime or a tort, it was a sin
(Philippi, 1968: 79). Of the prehistoric eight cardinal sins, four were
crimes against irrigation rules: breaking down ridges between the pad-
dies, covering up ditches, releasing the water in the sluices, and double-
cropping rice (id., at 403—4)

To ensure the availability of this water, Japanese farmers today perform
an elaborate, almost endless series of tasks: they grade paddies, store
water in pools, divert rivers, dam streams, build reservoirs, fix sluices, dig
ditches, dike terraces. They need enough water to flood their fields in the
precise amount, at the precise time. Just as exactly, they need those fields
drained. To ensure that they can do so, they refashion the landscape in
their own image.

Japan was not always this orderly collection of paddies, sluices, ditches,
and dikes. For Japan was not always a society in which farmers could
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safely enforce their claims to the harvest. Instead, with respect to large
segments of the population, vast areas of arable land, and long periods of
history, people who invested in major agricultural improvements had no
assurance that they would earn a return.

Initially, the risks to investments in agricultural projects resulted from
the basic insecurity and ambiguity of water rights and land tenure. Bod-
ies of water, during the earliest periods of Japanese history, were re-
sources to which no one had enforceable claims (Yasuda, 1933: 2—7).
Land, if held privately, was nonetheless held only tenuously. Under the
Chinese system adopted in the seventh and eighth centuries, the state
reexamined land holdings every six years.2 As in the Levitical “Year of
the Jubilee” (Lev. 25: 8—19), it then redistributed the land according to
prescribed formulae. Unfortunately, the extant records do not reveal for
how long and over how much of the country the state carried out this
redistribution scheme. By the tenth century, it had abandoned it entirely
(Ishii, 1983: 11§5—16).

Even after the tenth century, however, land tenure remained unclear
and insecure. As in prerevolutionary France (Rosenthal, 1992), land own-
ership remained a tangled mass of overlapping central and local claims.
As it did in France, that chaos itself discouraged claimants from making
substantial agricultural improvements.

This relatively insecure land tenure coincided both with an abundance
of land and with low levels of agricultural capital investments. Most
intricate networks of ditches, sluices, and paddies in place today are
relatively recent inventions. Notwithstanding the importance of irrigation
to Japanese cosmology, for centuries only peasants in a few communities
in central Japan maintained complex irrigation facilities. Peasants else-
where used land as though it were an unlimited resource. They cleared an
area, burned off the vegetation, and raised crops for several seasons.
When they exhausted the soil (as they all too quickly did) they moved on
(Farris, 1985: 116; Tomosugi, 1984).

Without enforceable private rights to the continued use of land and
water, few Japanese tried to adopt more elaborate agricultural tech-
niques. After all, the more productive technologies did not come cheap.
Instead, they entailed large investments in both land improvement and
river control. Whether peasants, soldiers, or merchants, few people were
willing to invest in such techniques without both the assurance of secure
returns and the ability to spread the cost of the technology among the
parties who would benefit from it. As Douglass North and Robert Paul

2See Ishii (1983: 113—17). Note, however, that various exceptions existed. See Sato
(1974).
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Thomas (1973: ch. 7) demonstrated in Europe, such situations can create
stability — but it is a particularly vicious stability: the population stays
within the level that this basic agricultural technology can support only
because famines and diseases keep it that low.

During the fourteenth and fifteenth centuries, security and clarity in
ownership patterns finally emerged. Yet it was not market bargaining that
streamlined these patterns — it was opportunism coupled with military
power. The central aristocrats had assigned armed guards to their provin-
cial farmlands. These militia had their own interests, and increasingly
used their control over the land to further those interests. As the aristo-
crats lost control of their claims to these guards, ownership effectively
passed to them as well.3

For agricultural investment, this change in land tenure apparently had
several crucial consequences. First, because the local claimants kept larg-
er shares of the yield than before, they had a greater incentive to increase
the land’s productivity. Because they were on site, they also had better
information about how to do so than the central aristocrats. Second,
since there were now fewer claimants to the harvest, those remaining were
less likely to find that negotiation and contract costs prevented them from
splitting the expense of the agricultural improvements among themselves.

Third, because the increased local power made political and military
control more stable, land tenure itself became more secure. True, during
the late fifteenth and early sixteenth centuries, warfare destroyed this
security in many areas. Yet the increased local coutrol actually enhanced
the security of land tenure in most.* The security of tenure, in turn,
reduced the risks to investing in agricultural improvements.

The population now increased steadily. By the seventeenth century it had
reached record levels. Agricultural land and water flow, correspondingly
more scarce, became effectively and elaborately privatized (subject to
private claims enforced through public means). Officially, the Tokugawa
regime banned the alienation of farm land. Yet landowners devised an
elaborate array of means (generally mortgages) to buy and sell their lands
(see Chapter 4). The once uncertain and idiosyncratic claims to land
became interests close to fee simple, and eventually the village, domain,
and central governments all protected private interests in water flow.5

30n changes in the concept of land ownership during these periods, see generally
Berry (1982: ch. 2); Mass (1974).

4See Hall (1981); Murata (1979: 3, 5); Nagahara & Yamamura (1977: 107-12).

5The Tokugawa regime attempted a variety of other regulatory devices over agricul-
ture, including limitations on the types of crops peasants could grow and on the
minimum sizes of holdings that could be devised to children (Ishii, 1983: 448—9). On
the privatization of water flow, see id., at 313—14. Note that the Tokugawa govern-
ment preferred not to hear water rights cases if it could avoid them. See id., at 521-2.
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With the scarcity and privatization of farmland and water flow came
increased investments in agricultural technology. By the time the Ameri-
can gunboats arrived in 1853, investments in land and irrigation had
reached unprecedented levels. From the fifteenth century to the seven-
teenth, the amount of cultivated land in Japan had doubled; during the
two-and-a-half centuries that followed, it doubled yet again (Tamaki,
1984: 8, table 1—1; Hanley & Yamamura, 1977: 74). Irrigation capacity
grew at similar rates (Hatate, 1984: §7—60; Yamamura, 1981: 334, table
11.2): some of the facilities were large — great ditches carrying water for
dozens of miles. Others were small — thousands of wells, waterwheels,
and ponds. By the mid-nineteenth century, one-half to three-fourths of all
basic irrigation facilities used today were in place.6 New fields had been
opened, dry fields converted into paddies, and existing paddies double-
cropped. In effect, two phenomena had occurred: Japan had privatized
farmland and water flow, and it had adopted capital-intensive agri-
cultural and irrigation techniques.

2 WATER LAW IN IMPERIAL JAPAN

It was within this world of enforceable private claims to land and water
that the Japanese government of the late nineteenth century adopted a
modified version of the Prussian Civil Code.” Together with other mea-
sures to make land more readily transferrable,® the new Code altered and
streamlined the law of real estate. Water law, however, it left largely
intact.®

6Murata (1979: §); Francks (1984: 32). Note, however, that Hayami & Yamada
(1991: 261) claim that the area of irrigated land increased 56% from 1880 to 1930.

7Mimpo [Civil Code], Law No. 89 of 1896; Law No. 9 of 1898 (Articles 4 and 5).
For more detailed analyses of the doctrinal permutations to Japanese water law, see,
e.g., Yasuda (1933); Nishizaki (1927).

8Land became formally alienable in the Meiji period, see Dajokan fukoku No. 50 of
1872, through deeds authorized by Okura sho tatsu No. 25 of 1872.

9Only a few Civil Code provisions touched on water rights, see, e.g., Civil Code, §
219, and only a few other statutes did so, see, e.g., Kasen ho [Rivers Act], Law No. 71
of 1896 (control of rivers, especially flood control); Kochi seiri ho [Farm Land Ratio-
nalization Act], Law No. 82 of 1899 (rationalization of layout of paddy fields); Suiri
kumiai ho [Water Collectives Act], Law No. 50 of 1908 (regulation of water collec-
tives).

Because this chapter focuses on the customary common law of water rights, it does
not discuss this legislation or the cases construing it. Such statutes (and the administra-
tive apparatus they impose) are important to a full understanding of Japanese water
law, however, and readers interested in the statutes should consult, e.g., Yasuda (1933);
Kato (1973); Watanabe (1951).
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2.1 Irrigation

In large part, therefore, the water law at the close of the nineteenth
century was indigenous customary law.10 It was a law that recognized
private claims to water flow based on use: by steady use, one who diver-
ted and used water acquired a right against all others. Granted, details
varied from village to village. But in most communities, the customary
law protected hydraulic investments by privatizing the water flow itself —
by granting current users-of water an enforceable right to its continued
use.

Early Meiji period (1868—1912) courts generally followed this tradi-
tional law and enforced customary private interests in water flow.!! Yet
when the Diet passed the Civil Code in the 1890s, the courts initially
appeared unsure of what to do. Juxtaposing the common law against the
Code, some courts seemed to find a conflict — and applied their under-
standing of the Code. The Code spoke of “rights” and “title” to land,
grand terms applied grandly. To landowners it seemed to give a general
right to do with their land as they pleased.12 Because it also said virtually
nothing about water, some courts held that landowners with access to
water could use it as they wished.

In March 1896, for example, the Supreme Court held that title to land
gave its owner the absolute right to use any percolating water.’> The
plaintiffs were farmers who had traditionally irrigated their fields with
water flowing from the defendant’s land. By using the water to irrigate
new rice paddies, the defendant had now made the plaintiffs’ traditional
use impossible. Because the plaintiffs asserted a customary right to the
water and the defendant a fee simple interest in the land from which it
flowed, the case seemed to present a conflict between custom and the
Code. The court chose what it apparently thought the more modern rule
and held for the defendant. Title to land, it wrote, extends to the water

10See Horei [Choice of Law Rules], Law No. 10 of 1898, § 2; Dajokan fukoku No.
103 of 1875, § 3; see also Shiho sho tatsu No. 9 of 1879. Some of this customary law
had developed in the Tokugawa courts, but much had developed in the informal
adjudicatory mechanisms of the local villages and water collectives (Kato, 1985: 258—
9). For a historical account of Tokugawa water law, see Kitamura (1950).

11See, e.g., Ito v. Hanaoka, Il Daihan minroku (xst series) 1111, 1139 (Daishin’in
[Supreme Court] Feb. 28, 1879) (presumption that customary rights govern water
disputes).

12See Civil Code, § 207 (title to land extends to everything above and below the
surface).

13Nakanobo v. Yoneda, 2-3 Daihan minroku 1ll (Daishin’in [Supreme Court] Mar.
27, 1896). Although the Civil Code did not take effect until 1898, one draft (based on
the Napoleonic Code) had already been enacted in 1890. See Law No. 28 of 1890.
That draft was rescinded and replaced by the Prussian-based draft before it ever took
effect. See Law No. 89 of 1896.
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below. Owners may do with such water as they please, and the customary
rights of others matter not.14

Nevertheless, the courts almost immediately restricted this approach to
water underground.!S By October 1896, the Supreme Court made clear
that it would decide disputes over water above ground by the rules that
had governed irrigation disputes for centuries: customary water use cre-
ated an entitlement to that body of water.!6 In turn, the content of the
entitlement depended on the use: the one who first used the water could
continue to use it to the exclusion of all others, in the frequency and
quantity of that customary use. A farmer who irrigated one field for three
hours each day during certain months, for instance, could enforce his
right to do so. He could not, however, enforce any claim to irrigate his
field for longer periods or during other months. Effectively, the court
bifurcated the law between underground and above-ground water flow.
The courts recognized few customary entitlements to the former, but
almost all customary entitlements to the latter.

The defendants in an October 1896 case, for example, were apparently
an upstream riparian family that had opened a new paddy field by divert-
ing water from a stream. The plaintiffs were thirteen downstream farm-
ers. Although by custom they had used the water for their own paddies,
the defendants’ new use threatened to transform those paddies into dry
fields. The court held for the plaintiffs. “By ancient custom,” it explained,
riparian owners may use flowing water only to the extent they do not
damage the traditional use of others.!”

14See also Kiyono v. Takauchi, Il Daihan minroku 1703, 1706—7 (Daishin’in [Su-
preme Court] Dec. 20, 1905) (owner of land has right to use underground steam);
Japan v. Kashima, 10 Daihan keiroku 429, 434-5 (Daishin’in [Supreme Court] Mar.
7, 1904) (owner of fee simple interest has right to dig well on his or her property
regardless of village custom to contrary; criminal case); Sakaguchi v. Rokugawa, 4-10
Daihan minroku 24, 29 (Daishin’in [Supreme Court] Nov. 18, 1898) (customs “con-
traty to reason” are unenforceable); Yamawake v. Yamamoto, 4306 Horitsu shimbun
17, 18 (Daishin’in [Supreme Court] July ll, 1938) (title to land gives right to subterra-
nean water, subject to contrary custom).

15Even that subterranean water, courts sometimes explained, was subject to some
customary limits on its use. See, e.g., Kagawa v. Kagawa, 23 Daihan minroku 202,
204—5 (Daishin’in [Supreme Court] Feb. 6, 1917) (holding for customary user of
water that flowed from springs on land owned by defendant); Kagawa v. Kagawa, 21
Daihan minroku 886, 888 (Daishin’in [Supreme Court] June 3, 1915) (title to land
from which water percolates gives rights which remain subject to contrary customs);
Yoshizawa v. Horie, 1204 Horitsu shimbun 31, 32, § Horitsu hyoron min 1254, 1255
(Kobe D. Ct. Sept. ll, 1916) (same).

16Yoshida v. Komori, 2-9 Daihan minroku 19, 21 (Daishin’in [Supreme Court] Oct.
7, 1896). But see Japan v. Kashima, 1o Daihan keiroku 429 (Daishin’in [Supreme
Court] Mar. 7, 1904) (owner of fee simple interest has right to dig well on his or her
property regardless of village custom to contrary; criminal case).

17Yoshida v. Komori, 2-9 Daithan minroku at 21.
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In February 1899, the Supreme Court reiterated this adherence to cus-
tom.'8 Again, the defendant was a dry-field farmer who had converted
his fields into irrigated paddies. He could properly do so, he claimed,
because the water he used flowed through his land. Yet in using that
water, he apparently prevented eighteen downstream established paddy
farmers from irrigating their own lands. Customary water use, the court
held, created an enforceable right to its continued use. The defendant
could use the water only to the extent that he did not reduce the amount
available to the downstream users. In enjoining him, the court explained:

True, riparian owners may generally use whatever water flows in a river or stream.
By established national custom, however, they may not use that water freely if
other established users already use that water to irrigate rice paddies. On the
contrary, they may use it to develop new paddies only if they do not thereby
damage the existing use of the downstream riparian users. This custom is one we
recognize in court.!?

This deference to custom took a variety of forms. The most common
cases were ones where upstream riparian owners destroyed the viability of
existing downstream paddies by irrigating what had previously been dry
fields. Almost uniformly, the courts upheld the downstream users’ cus-
tomary rights.20

18Kasuga v. Miyahara, 5-2 Daihan minroku 1 (Daishin’in [Supreme Court] Feb. |,
1899).

191d., at 4~5.

20[n addition to the cases cited in the text, see, e.g., Kagawa v. Kagawa, 23 Daihan
minroku 203, 204—5 (Daishin’in [Supreme Court} Feb. 6, 1917) (customary use pre-
vails regardless of character of use); Shiga v. Hosokawa, 22 Daihan minroku 2341,
2344 (Daishin’in [Supreme Court] Dec. 2, 1916} (same); Kagawa v. Kagawa, 21
Daihan minroku 886, 888 (Daishin’in [Supreme Court]} June 3, 1915) (title to land
from which water percolates gives rights which remain subject to contrary custom);
Kano v. Shirashima, 15 Daihan minroku 6 (Daishin’in [Supreme Court] Jan. 21, 1909}
(court finds for thirty-two farmers against developers of new paddies on basis of
customary rights noted in village contract of 1756); Kajishima v. Kawase, 12 Daihan
minroku 507, 510 (Daishin’in [Supreme Court} Apr. 4, 1906) (upstream owner cannot
redirect stream to detriment of downstream owner; though Civil Code, § 219, gov-
erned this matter, court notes that same rule applied prior to adoption of the Civil
Code); Yoshida v. Inagaki, 1l Daihan minroku 1328 (Daishin’in [Supreme Court} Oct.
1l, 1905)(court finds for upstream waterwheel user against downstream builder of
dam); Akamatsu v. Yoshikawa, 1396 Horitsu shimbun 28 (Kobe D. Ct. Feb. 3, 1918)
(court finds for prior user on basis of custom); Yoshizawa v. Horie, 1204 Horitsu
shimbun 31, 32, § Horitsu hyoron min 1254, 1255 (Kobe D. Ct. Sept. 11, 1916) (title to
land from which water percolates gives rights which remain subject to contrary cus-
tom); Kobayashi v. Yazawa, 494 Horitsu shimbun 7, 8—9 (Nagano D. Ct. No date)
(customary use gives rise to right, but such use not found here); Komatsu v. Yamada,
319 Horitsu shimbun 21, 24 (Nagano D. Ct. Nov. 24, 1905) (court finds for forty-one
villagers against upstream developer from whose land the stream percolated).
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Yet custom could also include the right to injure other parties. In 1902,
for instance, the Supreme Court declined to hold fourteen defendants
liable for flooding the fields of fifty-three plaintiffs.2! The defendants had
maintained a water-storage pond for irrigation, but the pond had leaked.
Because the defendants had used the pond long enough for that use to
constitute custom and the plaintiffs could not prove that they had been
unusually careless, the court refused to award damages.22

Although the disposition of individual cases proceeded easily enough,
the courts had trouble fitting customary water rights into the conceptual
categories the Civil Code provided. Recall that the Code rarely referred to
water rights. As a result, the courts eventually articulated a form of
privatization distinct from the “ownership” concepts they applied to
land. As the Supreme Court put it in 1900:

Never in our nation’s history have individuals owned flowing streams. Instead,
custom has granted riparian owners and other residents only the right to use the
water. Since they use it jointly, they have the right to use it only to the extent that
they do not injure each others’ rights.23

If not ownership in form, however, this customary law was a form of
privatization nonetheless. As the earlier discussion makes clear, holders
of customary surface water rights could not only divert the water, they
could consume it. If they wished, they could even sell their rights to third
parties. Their rights to water flow differed from their rights to other
scarce resources primarily only in the way the courts limited their water
rights to the water they actually used. Simple diversion, for example,
would not do.24

2INishimura v. Nakao, 8-5 Daihan minroku 69, 74 to 75 (Daishin’in [Supreme
Court] May 16, 1902); see also Arima v. Mitsuishi, 48 36 Horitsu shimbun 14, 15~16
(Nagano D. Ct. Feb. 3, 1943) (where defendant’s paddy irrigation had damaged
plaintiff’s downhill home every previous year, defendant was not liable when it dam-
aged it again this year).

22The court reached this result despite language in the Civil Code dictating a stan-
dard close to strict hability in this case. See Civil Code, § 216. The court explained that
community custom expressed the terms of an agreement between the parties.

23Yamaguchi v. Kojima, 6-2 Daihan minroku 90, 91 (Daishin’in [Supreme Court]
Feb. 26, 1900) (emphasis added); see Kai v. Kataoka, 6-7 Daihan minroku 89, 92
(Daishin’in [Supreme Court) Mar. 19, 1900) (riparian owners have right to use flow-
ing rain water to extent they do not damage rights of others); Sakaguchi v. Rokugawa,
4-11 Daihan minroku 24 (Daishin’in [Supreme Court] Nov. 18, 1898) (custom gives
right to use water, not to own it).

24Sakaguchi v. Rokugawa, 4-10 Daihan minroku 24, 29 (Daishin’in [Supreme
Court] Nov. 18, 1898) (right to use water does not extend to right to control use of
flow-off); Shiga v. Hosokawa, 22 Daihan minroku 2341, 2344—5 (Daishin’in [Su-
preme Court) Dec. 2, 1916) (right to use water limited to amount deemed necessary);
Yasuda (1933: 47-75).
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2.2 Hot springs

The courts also enforced the new rules governing subterranean water in
the other principal area of private water rights: the law of hot springs. In
part, the Japanese public treasured these baths for their medicinal quali-
ties. They also enjoyed them as recreation — so much so that one early-
nineteenth-century bestseller revolved entirely around the ribald antics at
a neighborhood bathhouse (Shikitei, 1809). Because of this popularity,
hot springs were economically valuable. They constituted an important
attraction at many vacation resorts, and access to them determined many
a rural inn’s success. Most veins of steam, however, supported only a few
baths. As a result, innkeepers who drilled new steam wells could often
destroy their older competitors.

Cases raising the right to drill new wells appeared in the courts by the
turn of the century.25 In almost all cases, the source of the dispute was
social and technological change: with the advent of the railroad, increas-
ing numbers of urban Japanese could vacation in rural hot springs resorts,
and increasingly they demanded private baths. The plaintiffs in these
disputes were often bathless innkeepers who relied on a local public bath
to attract patrons. The defendants were new upscale hotel developers or
wealthy vacationers — in either case, people who hoped to pipe the steam
indoors.

To these disputes, the courts generally applied the new Japanese law of
subterranean water: landowners could generally exploit underground
water freely. To this rule, however, most courts noted a caveat: land-
owners could not draw underground water or steam if local custom
prohibited them from doing so. Although custom varied from community
to community, courts did occasionally recognize that it might limit new
steam wells. In some communities, for example, custom seems to have
prohibited new users from drilling for steam unless they acquired the
permission of the village or purchased a right to draw steam from existing
users.26

Consider the dispute that split the seaside community of Kinosaki.2”
The springs in this hamlet enjoyed a repute for medicinal value that dated,

25See, e.g., Kiyono v. Takauchi, ll Daihan minroku 1702, 1707 (Daishin’in [Supreme
Court] Dec. 20, 1905) (landowner has right to use underground vein of steam; cus-
tomary law claim rejected on the facts), aff’g, 311 Horitsu shimbun 9, ro—11 (Miyagi
Ct. App. No date) (same).

26See generally Kawashima, Shiomi & Watanabe (1964); Kawashima (1960); Waza
(1960). But see Watanabe (1962) (premodern Japanese communities held hot springs
in common and did not privatize the resource)

27Kinosaki Village v. Kataoka, 4249 Horitsu shimbun 5 (Kobe D. Ct. Feb. 7, 1938).
The facts in the text are taken from this opinion, Kawashima, Shiomi, & Watanabe
{1964), and general geographical guides.
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by popular account, to a visit by an ailing seventh-century emperor. By
the turn of the twentieth century, the town had 2,300 residents, and its
springs fed six rock pools. To cater to tourists, the villagers operated over
sixty inns. The more religious of these visitors prefaced their jaunts to the
baths with a pilgrimage up to the local “Hot Springs Temple.” Others
went straight to the public pools. None of inns had their own baths.

In 1910, the railroad arrived. Vacationers from the metropolitan cen-
ters of Kobe, Kyoto, and Osaka could now visit Kinosaki with ease.
Imbued with Western or aristocratic sensibilities, many of them preferred
not to bathe with the hoi polloi. The wealthiest piped steam into their
villas. Those a bit poorer (if still rich by local standards) demanded new
hotels with private facilities. At first, the villagers welcomed the urban
money, whatever they thought of urban scruples. Later, however, they
changed their minds. In pumping the steam indoors, the new hotels and
villas threatened to leave the public pools dry. The pool that cured the
emperor of centuries past was apparently about to disappear; certainly
about to follow were the sixty-odd bathless inns that depended on the
public pools for their survival.

The economic changes split the town. Villagers ostracized the owner of
one of the new hotels and boycotted merchants who dealt with him. Their
children harassed his children. Eventually, the villagers even tried to cut
off the electricity to the town and use the confusion to storm the hotel.
But the dispute also proceeded in the courts. In 1933, the town of Kino-
saki filed suit against the hotel. It argued that by custom the underground
vein of steam belonged to the villagers in common and was not appropri-
able and, alternatively, that local custom banned all unauthorized indoor
hot spring outlets.28

The court disagreed with the town on both points. First, it held that a
vein of steam generally is not an object owned separately from the land
through which it passes. Rather, a landowner acquires with his or her
land the right (as with other water rights) to exploit any steam under-
ground, subject to local customary limits on that use. Second, the court
held that local custom did permit landowners to pump steam indoors. In
a sense, the town had sued too late. Although rapid development did not
begin until the railroad arrived in 1910, some people had already begun
to pipe steam indoors by the 1880s. That practice continued, and (what-
ever the custom before 1880) by the 1930s so many people had indoor
steam that no effective ban remained. By the time the villagers realized the
damage private bathing caused, any customary ban had disappeared.

28Kinosaki buttressed its argument with a host of policy arguments, some stressing
the drastic economic effect that private bathing would bring, others citing the practices
in other countries. See Kinosaki v. Kataoka, 4249 Horitsu shimbun at 7.
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Such was how the law left Kinosaki.2? Yet the vacationers did not leave.
Instead, they came in droves. By the 1960s, the town attracted 1,500,000
visitors per year. Entrepreneurs transformed the nearby mountains into a
ski resort, and ran cable cars up to the venerable Hot Springs Temple.
They could cater to the tourists because they could use technology to
enlarge the capacity of the springs. By using the new pumping and drilling
techniques, they apparently increased the total volume of steam dramat-
ically. With such technology, the town could support many more baths.

What the hotel owners seemingly recognized and the villagers did not
was that Kinosaki competed for tourists on a nationwide resort market.
Increasingly, those tourists demanded private baths. Late-night “hot
springs guides” on Japanese television may still feature nubile models
bathing in the out-of-doors, but Japanese increasingly request baths in
their homes and hotels. With modern sensibilities entrenched, no town
banning private bathing was likely to attract many visitors.3¢

2.3 Holdups

Although this law may have been reasonably clear, it occasionally let
newcomers “holdup” existing users. The problem derived from two
sources: the difficulty of acquiring a customary claim, and the largely
unrestricted nature of subterranean water rights. Consider each in turn.
The customary-use test was was usually one of priority in time. But not
always — for being ahead of another user did not necessarily create a
customary right. Instead, Japanese courts assigned prior users a right only
if they had used the water long enough for that use to have become
customary.3! As technological change accelerated the pace of economic
activity, the distinction became crucial. Where farmers had irrigated their
fields for decades, custom usually protected their use. Few industrial
developers, however, could claim such long use. Yet many had built large
facilities that required a stable water supply. Many factories, for instance,
depended on hydraulic power but could not claim a customary right to
the necessary water. If newer users lowered the water level, they could
find their investments worthless.

29Although the plaintiffs appealed, the parties eventually settled out of court. The
settlement, reproduced in Kawashima, Shiomi, & Watanabe (1964: 393), recognized
the right to pipe the steam indoors.

30Qccasionally, the traditional users of the hot springs won. See, e.g., Japan v.
Masaki, 3453 Horitsu shimbun 15 (Daishin’in [Supreme Court] Aug. 10, 1932). More
commonly, however, the plaintiffs alleging improper drilling of hot springs outlets lost.

31See, e.g., Kobayashi v. Yazawa, 494 Horitsu shimbun 7, 8—9 (Nagano D. Ct. No
date) (plaintiff farmers’ claim to water rejected where they could not show customary
right). By contrast, in American prior appropriation states, rights vest when one puts
water to a beneficial use.
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Nor did the nominal transferability of water rights solve this prob-
lem.32 Suppose farmer A had a customary right to 5o percent of a
stream’s water flow and the rest was unclaimed. B, a new factory, needed
5o percent of the water. Although B could purchase A’s 50 percent, A and
B would agree on a price only if A’s use were less productive than B’s.
Since 5o percent of the water was unused, however, the efficient solution
required only that both projects have a net positive value. Ultimately, this
problem derived from B’s inability to purchase the unused rights. Because
the unused 5o percent had no customary user, B could not purchase
rights to it. If B could not induce A to sell A’s rights, B could only begin
using the other 50 percent and hope that no one would usurp it before B’s
use had acquired customary status.

The dilemma is one which inheres in all regimes that leave scarce
resources unowned until used, and initially assign users less-than-secure
claims to the resource. Unless a regime gives claimants a quick and secure
way to acquire unused rights, it necessarily makes resource-specific facili-
ties less advantageous. Where the economy grows only gradually, the
problem may remain minor. Where it grows rapidly the problem can
become critical. Only through administrative rather than judicial efforts,
though, did Japan eventually begin to come to terms with the problem.33

The courts’ subterranean water rule created similar problems. The
courts may have developed this rule in their eagerness to apply the “mod-
ern” Civil Code. If they did, however, in doing so they destroyed much of
the security that water users would otherwise have enjoyed. The plaintiffs
in one 1929 case, for instance, had farmed paddy fields.34 In the spring of
1923 the defendants opened their own paddies nearby. To irrigate these
new paddies, the defendants dug a well — and thereby exhausted the
plaintiffs’ access to well water. Because the defendants used underground
water rather than water above ground (and no community custom specif-
ically banned wells), the Supreme Court allowed them to proceed. By the
logic it had now been applying for over two decades, the plaintiffs lost.3S
In fact, however, the problem was worse than this example suggests:
because surface and substerranean streams often merge, any regime that
permits unlimited use of the latter can also exhaust the former. Even if
riparian users have a customary right to river flow, they can protect

32]n fact, both practical and theoretical problems plagued the sale of water rights
from agricultural to non-agricultural users.

33For a discussion of the administrative mechanisms that eventually developed, see
Watanabe (1973: 150-1).

34Fujikawa v. Nakamura, 3000 Horitsu shimbun 1o (Daishin’in [Supreme Court]
June |, 1929).

35The plaintiffs argued that the “abuse-of-rights” principle applied, but the court
did not discuss the point. Id., at 10.
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themselves from competing users only if they buy all the land above the
subterranean streams that flow into the river.

These problems essentially involved “holdups:” unless users (1) owned
all the land above the underground streams feeding their water source
and (2) either owned the land on which they had dug a well or had a
customary right to flowing water, others could threaten to cut off their
water by diverting streams or drilling wells. A newcomer could extract
payoffs (quasi rents) from earlier users, in other words, by threatening to
block their water and render their water-dependent investments worth-
less. Once peasant A had built a paddy, each peasant B owning land
above the water source upon which A depended could serially threaten to
divert the water. In doing so, each B could try to extort from A an amount
up to the present value to A of irrigating his or her paddy. Those holdup
opportunities based on the difficulty in acquiring customary rights had
been present in premodern law as well (though the slower rate of econom-
ic growth may have kept the problem less visible). Those based on the
underground water rule, however, were opportunities that the Meiji
courts may have created in trying to adopt the Civil Code.

2.4 The abuse-of-rights doctrine

In part to solve these holdup problems, Japanese judges turned to and
transformed the European doctrine of “abuse of rights.”3é Continental
judges had created the concept to ameliorate various no-liability rules
implicit in their civil codes.3” During the first decades of this century,
Japanese courts developed it into a sophisticated doctrine that imposed
liability in a variety of new situations. In water-law cases, they used it to
protect people with significant water-dependent investments against more
recent users who made those earlier investments untenable by aggres-
sively exploiting underground water. They used the abuse-of-rights doc-
trine, in other words, to limit the scope of a landowner’s rights to under-
ground water. In the process, they effectively transformed Japanese water

36Courts explicitly acknowledged European antecedents in such cases as Osaka
Arukari, K.K. v. Tomura, 22 Daihan minroku 2474, 2477 (Daishin’in [Supreme
Court] Dec. 22, 1916). Early cases generally classified by Japanese scholars as abuse-
of-rights cases include Sonoda v. Sonoda, 7-6 Daihan minroku 47, 51 (Daishin’in
[Supreme Court] June 2, 1901) (abuse of household head’s rights); Japan v. lida, 10
Daihan keiroku 122, 124 (Daishin’in [Supreme Court] Feb. 1, 1904) (abuse of parental
right); [No names given], 7-6 Hoso kiji 70 (Tokyo Ct. App. June 6, 1907) (abuse of
creditor’s rights). One of the earliest cases explicitly to refer to “abuse of right” is
Uchida v. Uchida, 10 Daihan minroku 1190, 1192 (Daishin’in [Supreme Court] Sept.
29, 1904) (abuse of parental right).

37For a general discussion of the abuse-of-rights doctrine in Europe, see, e.g., Bolgar
(1975); Cueto-Rua (1975).
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law into a regime remarkably like the American prior-appropriation re-
gime.

That prior-appropriation regime had itself developed in response to
problems the traditional Anglo-American water-law regime had created
in the relatively water-scarce American West. England and many eastern
states had maintained regimes under which landowners could generally
exploit underground water freely,3® but could use above-ground water
only if their land abutted a watercourse and then only within circum-
scribed limits. Under the “natural-flow” doctrine used in some jurisdic-
tions, they could use this water only if they did not noticeably diminish
the quantity of the remaining flow (with exceptions for prescriptive rights
and domestic uses).3° Under the “reasonable-use” doctrine used else-
where, they could reduce the net flow, but only if their use was one that
courts considered “reasonable.”#® Under either doctrine, landowners
could use the above-ground flowing water only by virtue of the riparian
character of their land. Whether they had used the water in the past did
not matter, and any attempt to sell their water rights separately from their
land was ineffective.

These traditional English and eastern rules presented the western states
with at least two problems. First, a landowner’s largely unrestricted right
to use subterranean water created the same holdup opportunities that the
rule posed in Japan. Second, the natural-flow and reasonable-use regimes
prevented people from making full use of watercourses. To solve these
problems, many western states adopted a “prior-appropriation” regime:
those who first diverted and beneficially used water — whether above or
below ground — acquired a right to it transferrable and enforceable
against all others.4!

The result of the Japanese case law was a regime that closely resembled
this western American water-law regime. As the discussion above makes
clear, the Japanese customary-use doctrine for watercourses (except for
the difficulty of acquiring the initial customary right) tracks this prior-
appropriation rule closely. As the discussion below will show, even the
Japanese subterranean-water rule of unlimited use (as close as it initially
seems to the English and eastern rule) begins to look like the prior-
appropriation regime once one accounts for the abuse-of-rights doc-
trine. 42

38See, e.g., Acton v. Blundell, 152 Eng. Rep. 1223 (1843); Epstein (1979: 1232—-4).

39See, e.g., Mason v. Hill, 110 Eng. Rep. 692, 698—701 (1833).

40See, e.g., Stratton v. Mt. Hermon Boys’ School, 216 Mass. 83, 103 N.E. 87 (1913).

41For an example of the dissatisfaction with the riparian doctrines, see Coffin v. Left
Hand Ditch Co., 6 Colo. 443, 446 (1882).

42Arguably, a closer comparison would be to the Californian “correlative rights”
doctrine. See Katz v. Walkinshaw, 141 Cal. 116 (1902).
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This abuse-of-rights doctrine first appeared in a water dispute in
1916.43 Readers should by now recognize the facts. The defendant had
tried to increase his irrigation capacity by expanding his water storage
pond. In the process, he had reduced the water available to the twenty-
one plaintiff farmers. Because the defendant filled his pond with under-
ground water rather than river water, the customary-use doctrine did not
protect the plaintiffs. In the course of evaluating the defendant’s actions,
however, the court invoked a new principle: even if water-using plaintiffs
do not have a superior right to the water flow, a rival user may not ignore
their use if doing so would be “abusive.” The court stated the principle as
grandly as it did vaguely:

One’s rights extend only to actions that do not damage the stability and develop-
ment of the nation. Actions that violate either the public order or good morals
cannot constitute the exercise of a right.4*

No matter how solid a defendant’s rights to water, in other words, he or
she may not use the water if doing so would infringe “the public order or
good morals.” Such use would, according to the court, constitute an
“abuse of ownership rights.”4S

What use violated the public order was somewhat less clear, though the
extent of the plaintiff’s damages was a critical element. Consider a 1930
case.*6 The defendant, a Tokyo subway company, was extending its tracks
through the heavily populated merchant quarters in the northeastern
corner of the city. During the course of the work, its contractor destroyed
the water source for a neighboring bathhouse’s well. Because the subway
could (according to the subterranean water rule) do as it pleased with any
water it struck in digging the line, the bathhouse owner seemed un-
protected under established water law. The court found for him nonethe-
less. The damage he suffered, it explained, exceeded the scope of the
injuries that a community could expect its citizens to bear. Accordingly,
the subway company was liable as principal for the actions of its agent,
the contractor. Despite its right to lay the subway line, its exercise of that
right in a way that destroyed the plaintiff’s well constituted abuse.4”

43Yoshizawa v. Horie, 1204 Horitsu shimbun 31, § Horitsu hyoron min 1254 (Kobe
D. Ct. Sept. ll, 1916).

44Yoshizawa v. Hone, 1204 Horitsu shimbun at 32, 5 Horitsu hyoron min at 1256.

451d. In the case at bar, the court denied the plaintiffs’ petition on the grounds that
they had not suffered substantial damages. Id.

46 Arai v. Tokyo Chika Tetsudo, K.K., 3172 Horitsu shimbun 9 (Tokyo D. Ct. July 4,
1930).

471d. at 12. With respect to more minor inconveniences, the court was less sympa-
thetic. It awarded no damages, for example, for the increased traffic on the neighbor-
ing streets caused by the construction activities. This was, it explained, “activity within
limits generally perceived as reasonable in a social setting.” Id. at 14.
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But it is in another case, the most famous abuse-of-water-rights case,
that the court best articulated this doctrine. The dispute involved an
elegant surburban Tokyo restaurant complex named Komatsuen (Small
Pine Garden).48 The villa had opened for business in 1932. It surrounded
a Japanese garden with trees, a fountain, and ponds stocked with carp.
Beyond the garden, it overlooked a river and a golf course — itself some-
thing of an aristocratic curiosity in 1932. To maintain water in the gar-
den, the owner sank two wells.

Nearby, the defendant operated a trout farm. Because trout thrive only
in flowing streams, he needed an enormous amount of water and over the
course of 1933 and 1934 dug six wells. Predictably, one of the plaintiff’s
wells dried up completely, and the water in the other dropped perilously
low. She complained to the defendant and sank a third well, but the
defendant ignored her pleas. Instead, he expanded the scope of his opera-
tions and drilled his wells deeper still. All three of the plaintiff’s wells then
went dry. Her gardens died, her clientele disappeared, and her restaurant
went out of business.

Because the defendant owned the land on which he dug his wells, the
plaintiff seemed without legal recourse. To hold the defendant liable,
however, the Supreme Court invoked the abuse-of-rights doctrine: land-
owners who harm others by causing “socially unreasonable” damages
abuse their rights and are liable in tort.4®

2.5 Ambiguities

Unfortunately, by outlining the law so systematically one can exaggerate
its clarity. For all its logical rigor, water law in imperial Japan remained
ambiguous in several respects. First, courts never made clear how long
one had to use water to acquire a customary right. Some authorities
suggested forty years, others twenty. The only certainty was that it in-
volved a very long time and imposed a correspondingly large risk on the
entrepreneur.30

Second, by its very nature, water never lent (and still does not lend)
itself to precise claims. Water rights purport to entitle users to consume

48The case history is Honda v. Samejima, 3913 Horitsu shimbun 5 (Tokyo D. Ct.
Oct. 28, 1935); Samejima v. Honda, 4262 Horitsu shimbun 12 (Tokyo Ct. App. Feb.
24, 1938); Samejima v. Honda, 4301 Horitsu shimbun 12 (Daishin’in [Supreme
Court} June 28, 1938).

494301 Horitsu shimbun at 14.

50See, e.g., Japan v. Tajima, 18 Daihan keiroku §67, 5§69 (Daishin’in [Supreme
Court] May 6, 1912) (forty years); Tsuchiya (1966: 267) (twenty years). As a factual
matter, proving a customary right could sometimes be extraordinarily difficult. In hot
springs cases, for example, plaintiffs seldom succeeded in proving any customary ban
on indoor baths.
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water in varying amounts in different weather and during different sea-
sons. No matter how straightforward the law may seem, those rights
remain notoriously hard to measure.

Third, a few courts severely limited what one could do with water
rights and how one could protect them. Although most courts in Japan
(as in many American prior-appropriation jurisdictions) allowed people
to sell their rights,®! a few held transfers unenforceable.52 Likewise, al-
though most courts seemed willing to protect plaintiffs through injunctive
remedies,’3 contrary cases also appeared.54

Finally, for all the prominance of the customary-rights doctrine, a few
courts failed to apply it. Some courts instead considered how much each
party had invested in maintaining the water supply.55 Others considered
what each party planned to do with the water. Like some American

S51See, e.g., Nagano Shogyo, K.K. v. K.K. Nihon Kangyo Ginko, 19 Daihan minshu
1611 (Daishin’in [Supreme Court] Sept. 18, 1940) (rules for making transfer of hot
spring rights enforceable against third parties); Furihata v. Okamura, 3873 Horitsu
shimbun 5, 6 (Daishin’in [Supreme Court] Jul. 17, 1935) (hot spring rights are trans-
ferrable as rights separate from the land); Nozawa v. Ogiura, 1-1 Daihan minroku 83,
86 (Daishin’in [Supreme Court] Feb. 6, 1895) (hot springs can be sold without recor-
dation); Nagano Shogyo, K.K. v. Nihon Kangyo Ginko, K.K., 4517 Horitsu shimbun
12, 13 (Tokyo Ct. App. Oct. 16, 1939) (hot spring rights are transferrable as rights
separate from the land).

52See, e.g., Watanabe v. Watanabe, 1126 Horitsu shimbun 23, 24 (Tokyo Ct. App.
Nov. 19, 1915) (water rights run with land and cannot be transferred independently);
see also Shiga v. Hosokawa, 22 Daihan minroku 2341 (Daishin’in [Supreme Coutrt]
Dec. 2, 1916) (illustrating difficulty of selling rights for use for new purpose).

53See Japan v. Masaki, 3453 Horitsu shimbun 1§ (Daishin’in [Supreme Court] Aug.
10, 1932) (injunctive right); Yoshida v. Inagaki, 11 Daihan minroku 1326, 1331
(Daishin’in [Supreme Court] Oct. 11, 1905) (one riparian owner uses waterwheel in
way contrary to custom that destroys upstream owner’s ability to use his own water-
wheel; court permits upstream owner to enjoin downstream owner’s use in such
fashion); Nozawa v. Ogiura, 1-1 Daihan minroku 83, 100 to 101 (Daishin’in [Su-
preme Court] Feb. 6, 1895) (right to mineral springs is bukken [in rem] — thereby
implying under Japanese law that injunctive rememdy is likely); Kawanabe v. Kimura,
3 Horitsu hyoron min 223, 224 (Tokyo Ct. App. May 9, 1914) (injunction granted
against builder of dam); see also Yasuda (1933: 412, 433—42) (both injunctive remedy
and damages available); Kobayashi (1979: 208—9) (although contrary views exist,
weight of scholarship supports granting of injunctive right).

54See Yamaguchi v. Kojima, 6 Daihan minroku 90, 92 (Daishin’in [Supreme Court]
Feb. 26, 1900) (holding rights to flowing water not bukken; hence, by implication, no
injunctive remedy); Watanabe v. Watanabe, 1126 Horitsu shimbun 23, 24 (Tokyo Ct.
App. Nov. 19, 1915) (same). But see Japan v. Masaki, 3453 Horitsu shimbun 15, 16
(Daishin’in [Supreme Court] Aug. 10, 1932) (rights to underground water give rise to
saiken (tort) claim, but injunctive remedy is nonetheless available). Apparently some
scholars also argued that water rights were public rights (koken) rather than private
rights (shiken) — with the result that injunctive remedies were available but damages
were not. See Yasuda (1933: 30-1).

55See, e.g., Sakaue v. Kohana Village, 7 Daihan minroku (st ser.) 6, 14 (Daishin’in
[Supreme Court] Oct. 3, 1881); Yasuda v. Kuwabara, 9-1 Daihan minroku 226, 232—
4 (Daishin’in [Supreme Court] June 22, 1883).
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courts, a few Japanese courts even systematically favored agricultural uses
over more modern developmental projects.5¢ Most courts applied the
customary rights doctrine, in short, but not all.5?

3 EFFICIENCY IN WATER LAW

For all these troubling ambiguities, customary Japanese water law re-
mained in most ways a regime that tended to promote relatively efficient
outcomes. A regime’s efficiency depends, of course, on both the supply of
and demand for the scarce resources at stake, and the regime’s own
administrative costs — as the standard justifications for the different
water-law rules in the eastern and western American states illustrate. By
such criteria, the imperial Japanese regime fit its society well. The regime
privatized water flow. A user acquired with time a right, transferrable and
enforceable against newcomers. True, judges never made the nature of the
customary right quite clear, they seldom recognized customary claims to
underground water, some hesitated to enforce sales of water rights, and a
few even ignored customary rights entirely. From all the cases, however,
one theme stands out: courts usually defined and enforced private claims
to water flow.

Where water is scarce, a system that refuses to enforce such private
claims creates at least two well-known potential problems. First, such a
regime may permit the excessive use of the resource (Epstein, 1985: ch.
15; Cheung, 1970; Hardin, 1968). During several earlier periods in Japa-
nese history, for example, communities recognized no private claims to
water. Predictably, people fished by draining lakes and poisoning rivers
(Yasuda, 1933: 4). Second, as noted earlier, a regime that keeps a scarce
resource in common may let newcomers “hold up” earlier users who
invest in resource-specific facilities. Each newcomer can extract payoffs
from earlier users, in other words, by threatening to block the resource
and render the users’ investments worthless.

Because scarcity is always relative to demand, water is scarce in Japan.
Japanese eat white rice, and irrigated paddies are the most productive way
to grow it. Water is not scarce year-round; total annual rainfall is quite
heavy. But water is scarce during several of the critical spring and summer
growing months — during the time farmers need it most for these paddies.
Given this demand for rice and the use of irrigated paddies to grow it,
enforceable private rights to water flow are critical. On the whole, the
Japanese legal regime effectively enforced those rights.

s6Compare Cowell v. Armstrong, 210 Cal. 218, 290 P. 1036 (1930), with Yasuda
(1933: 88—9). ) ) )

57See, e.g., Sakaguchi v. Rokugawa, 4-10 Daihan minroku 25, 29 (Daishin’in {Su-
preme Court] Nov. 18, 1898) (customs “contrary to reason” are unenforceable).
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4 CONCLUSION

Water is scarce when most needed in Japan. As a result, few entrepreneurs
— peasants or otherwise — would invest substantial sums in agricultural
improvements without some continued entitlement to the water upon
which they depend. Imperial Japanese law privatized that water flow. It
assigned to one who used the water by custom the right to enforce that
claim against most new users. If a user had invested in water-dependent
facilities but either he or she had not used the water long enough to
acquire a customary right, or a newcomer had a superior legal claim
(based on ownership of a well, for example), the law protected the earlier
user through a common-law notion of “abuse of rights.”

Granted, Japanese land and water law had inefficient details, During
the earliest years of Japanese history, it required the government regularly
to redistribute real estate. During the seventeenth through the nineteenth
centuries, it declared land inalienable. People circumvented the rule, but
the mechanics of circumvention necessarily raised the cost of transfers.
And modern tenant “protection” law remains responsible for much of the
frenetic chaos of Japanese urban land use. Water law too has had its
problems. By its very nature, water is not an asset easily metered, verified,
or transferred. As a result, the law never gave users as secure an interest in
water as it did in most scarce assets.

Notwithstanding those inefficiencies, the law of land and water in
Japan for the most part did protect private claims to scarce resources. To
early modern economic growth in Japan, agricultural investment mat-
tered crucially. To agricultural investment, stable claims to land and water
mattered crucially. Largely, the Japanese government provided those sta-
ble claims.
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Externalities: Smoke and noise

INTRODUCTION

In any world where people cannot bargain with each other costlessly
(which is to say, in any world that counts), a court that would promote
efficient growth will need to resolve disputes over conflicting uses of
property. Typically, it will face the problem when one person develops
property in a way that lowers the value of the property next door. In
Chapter 2, I discussed related issues in water use. Here, I turn to the
problem of pollution.

Although observers sometimes suggest that the imperial Japanese gov-
ernment let entrepreneurs externalize the costs of their activity by pollut-
ing freely, the observers are wrong. Notwithstanding the many ambi-
guities in the law, the government did not let entrepreneurs freely pollute.
Instead, if an entrepreneur harmed others through inefficient activity, the
courts held the entrepreneur liable in tort. In the process, they necessarily
encouraged efficient levels of growth.

To explore how imperial Japanese courts handled the externalities to
industrial production, 1 first summarize the economics of pollution (Sec-
tion 1; readers familiar with law & economics may safely skip to Section
2). I then explain Japanese tort law (Section 2), and discuss its implica-
tions for economic growth (Section 3).

I LAW AND EXTERNALITIES

To explore the relation between pollution law and efficient growth, con-
sider a simple example from Polinsky (1983: 16). Posit one factory F, one
neighbor N, production volumes that range from o to 3 units per day, and
hypothetical profits to F and harm to N given by Table 3.1.

Ask first what the efficient level of production might be: what level will
maximize aggregate social welfare? Necessarily, the efficient level is the
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Table 3.1. Hypothetical polluting
factory — profits and harm

Production F profits N harm
0 $ 0 $ 0
1 10,000 1,000
2 14,000 9,000
3 16,000 36,000

Table 3.2. Hypothetical polluting factory — marginal profits

and harm
Production F marginal profits N marginal harm
0 — —
1 $10,000 $1,000
2 4,000 8,000
3 2,000 27,000

Note: Calculated from values given in Table 3.1.

level beyond which any additional (i.e., marginal) gains to F produce
larger offsetting losses to N. Some production is clearly efficient. In pro-
ducing 1 unit, F earns profits of $10,000 but imposes costs on N of only
$1,000. As a result, the socially optimal level of pollution here is not zero.
It is positive. Just as clearly, however, full production is inefficient. In
producing 3 units, F earns profits less than the costs it imposes on N. But
is the efficient level then 1 unit or 2?

To find the efficient level of production, convert the total profits and
losses in Table 3.1 into Table 3.2, the marginal profits and losses in-
volved. In going from o to 1 unit, the net marginal gain is positive
($10,000—1,000), but in going from 1 to 2 and from 2 to 3, the net
marginal gains are negative ($4,000—8,000 and $2,000—27,000). The
efficient production level is thus 1 unit.

The role that a legal regime plays in inducing parties to reach this
efficient level is more subtle than one might think. Suppose, for example,
that F and N can costlessly bargain and negotiate. If so, then the law will
have no efficiency implications at all. Regardless of the law, F and N will
bargain to the efficient solution out of self-interest.

To see this potential legal irrelevance (called the Coase [1960] theo-
rem), take the above example again. If the law holds F liable for all harm
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it imposes on N, F will still produce the first unit, for in producing 1 unit
it earns profits large enough to compensate N without incurring a loss. It
will not produce more than 1, for in moving to 2 units it earns additional
profits of $4,000 but incurs additional liability of $8,000.

By contrast, if the law lets F freely pollute, F will still produce only 1
unit. Because F retains all profits it earns, it will clearly produce the first
unit. But suppose F decides to increase production to 2. N will now find it
profitable to pay F up to $8,000 to hold production at 1. If N does pay F
between $4,001 and $7,999 to hold production at 1, both F and N
benefit: F prefers that payment to the extra $4,000 profits it would other-
wise earn; N prefers the payment to pollution costs of $8,000.

Now suppose the F and N face high bargaining and negotiating costs. If
a polluting factory harms many people, for example, the victims may find it
$0 expensive to organize that they cannot effectively bargain with the
factory. If so, then should the law not force F to compensate them, F will
not hold production at 1. It will instead produce at inefficiently high levels.

In this context, an efficient legal regime is one that induces F, in the
presence of such bargaining and negotiating costs, to produce 1 but only
1 unit. Such a regime is not necessarily one that requires F to compensate
neighbors for all damages. It is, however, one that requires F to compen-
sate neighbors for damages resulting from inefficiently high levels of pro-
duction. Toward that end, most economically advanced societies main-
tain either a “strict liability” or a “negligence” regime. Both tend toward
efficiency. Under the former, F compensates N for all harm N suffers as a
result of F’s activity. If F produces 1 unit, F pays N $1,000; if it produces
2 units, it pays N $9,000; and if F produces 3 units, it pays N $36,0000.
As just discussed, under this regime F will produce 1 unit and no more.

Under a negligence regime, F compensates N only if its production is
“unreasonable,” and courts gauge that reasonableness (sometimes explic-
itly, sometimes implicitly) by reference to the efficient level of production.!
At production levels of 1 unit or less, the marginal gains to F exceed the
marginal costs to N. Accordingly, production is “reasonable” and F ownes
N nothing. At production levels of 2 units or more, F’s marginal gains fall
short of N’s marginal losses. Production is unreasonable, and F owes N
damages. Under this regime as well, F will produce 1 unit and no more.

Strict liability and negligence do have differing wealth implications, of
course. Under strict liabiltiy, F compensates N for the harm it causes even
when it produces at optimal or subobtimal levels. Under negligence, F
compensates N only if it produces at excessive levels.

1The classic American statement is Learned Hand’s formula in United States v.
Carroll Towing Co., 159 F.2d 169, 173 (2d Cir. 1947): the tortfeasor is liable if but
only if the benefit to the tortfeasor is less than loss to the victim times the probability
of the loss.

45



Odd markets in Japanese history

Although the efficiency implications of negligence and strict liability
can also differ, they do not differ in a way that causes one regime system-
atically to dominate the other. Instead, their relative efficiency depends
primarily on how readily courts can ascertain crucial bits of information:
the harm from pollution, the benefits to the polluting firm, and the costs
(whether to the factory or to the victim) of mitigating the harm.2 Al-
though their economic effects thus can differ, that difference will generally
fall far short of the difference between either regime and the generally
much less efficient no-liability regime.

2 JAPANESE TORT LAW

2.1 Negligence

Imperial Japanese courts — like most of their American contemporaries
(Posner, 1986: 56) — generally (but not always) held polluters to a negli-
gence standard. The rule followed from the basic (if cryptic) language of §
709 of the Civil Code: “Any person who intentionally or negligently
infringes the rights of another shall compensate that person for any dam-
ages he or she causes.”3

By way of illustration, take one of the most famous of all Japanese tort
cases: a 1919 case involving a pine tree.* The national railroad had
double-tracked the line past this tree. Because it switched its trains at this
double-tracked area, it blew more smoke on the tree than on most trees
along its tracks. Yet this was not just any tree. At least by legend, it was
the tree against which the sixteenth-century warlord Takeda Shingen
(celebrated in Kurosawa’s Kagemusha) had once rested his banner. When
the smoke killed the tree, the owner sued.

In holding the government liable, the Supreme Court first clarified the
basic principle: even if one owns property in fee simple, one cannot
necessarily use it as one pleases, for how one uses it affects how others can
enjoy their own property:

One must exercise one’s rights within the bounds established by law. Suppose one
person exercises his rights in a way that exceeds those bounds and intentionally or
negligently infringes another person’s rights. Depending on the extent of the
infringement, under the case law of this Court he has committed a tort.’

2For careful discussions of many of these issues, see Landes & Posner (1987); Posner
(1986: chs. 3, 6); Shavell (1987).

3Mimpo [Civil Code], Law No. 89 of 1896; Law No. 9 of 1898.

4Koku v. Shimizu, 2§ Daihan minroku 356 (Daishin’in {Supreme Court] Mar. 3,
1919), aff’g 1461 Horitsu shimbun 18 (Tokyo Ct. App. July 16, 1918).

525 Daihan minroku at 362.
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The crucial question, therefore, is the scope of those legal bounds: Just
how much smoke could a train (or factory) emit without becoming liable
to the neighbors? In the same elliptical manner, the Court continued:

Because modern social life is communal, anything one does can harm someone else.
When it does, that harm does not necessarily mean that one has infringed that other
person’s rights. After all, given the communal character of life, victims must accept
the fact that they may be harmed by what someone else does. Instead, one exceeds
the proper bounds of one’s rights and infringes the rights of a victim when one
causes harm that exceeds a certain level — when one causes harm which exceeds the
level that, according to social norms, victims must be willing to endure.®

Just what were the levels that, according to social norms, a victim had
to be willing to endure? The formula itself seemed to imply that the issue
depended only on the harm the victim suffered. It did not, for the Court
considered several other factors: the benefits accruing from railroads, the
ex ante likelihood of the harm, and the cost of any measures that might
have prevented the harm. Here, (1) given the use of the track as a switch-
ing facility, the railroad should have known that adjacent trees would
suffer extra harm, and (2) the railroad could readily have prevented that
harm by relocating the track or by installing a wall. Because it could
cheaply have prevented the foreseeable damage, it was liable in tort.

As in the United States, courts in Japan used a cost-benefit analysis that
often bordered on a crude guess. Many courts tried to phrase the guess in
moral terms instead, and some missed it entirely. Nonetheless, over the
decades, three basic elements of the common-law calculus emerged. First,
the extent of the expected harm mattered. As in the pine tree case, that
harm depended on social and geographical context. For example, take
the plaintiff who sued the city of Yokohama over vibrations from the city
gas plant. The court explained:

From our own investigation and that of the court below, we find, as the appellant
[plaintiff] contends, that the appellee did cause vibrations on the appellant’s land
and house by operating the machinery. . . . Given that we all live communally,
however, one cannot expect to be able to exercise one’s rights free of all adverse
influence.”

It then proceeded to make explicit what the pine tree case had left unsaid:

To determine whether an action infringes a person’s rights, we must consider and
weigh all the circumstances of the case. We cannot merely measure objectively the
impact of the action itself. For example, fireworks may be fine if used within the
quiet boundaries of a farm, but can infringe the rights of others if used near a
crowded city.

625 Daihan minroku at 362—3. Note that the test closely resembles that which
governed the abuse of water rights. See Chapter 2.
7Fuse v. Yokohama, 9 Horitsu hyoron min 495 (Tokyo Ct. App. May 26, 1920).
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The harm from the contested action depended on context, and its legality
depended on that harm. Second, the size of the expected benefit mattered.
In calculating the benefit in the Yokohama gas case, for example, the
court asked whether private entrepreneurs captured the entire benefits or
whether there were larger gains as well.

Third, the cost of preventive measures mattered. In another railroad
case, the Supreme Court faced the issue of how much the railroad should
invest in safety. The plaintiff argued that it should have hired round-the-
clock watchmen at all crossings. On the basis of costs, the court dis-
agreed. The accident at issue could have been avoided either if the rail-
road had hired a watchman or if the plaintiff had been more careful.
Given the time of the accident (11 P.M.), a watchman would not have been
cost-effective. Far more efficient, the court implied, to demand that the
public be careful. “[The] duty to reduce dangers is not a duty only of
railroad managers.” Rather, it is a duty that all members of the public
share.®

Similarly, take a 1926 land-use case.? The plaintiff ran a tuberculosis
sanitarium near the beach. He ran a good sanitarium and, being success-
ful, wanted to expand it. When a patient offered him the adjoining land at
¥ 5 per tsubo (about four square yards), he agreed. Unfortunately, the
patient died before they could complete the sale. Control over the land
then passed to the defendant, the patient’s son-in-law.

This defendant now demanded ¥63 per tsubo. When the plaintiff
refused, the defendant began to harass him. On the land next to the
hospital, he built a large storage shed within a foot of the boundary.
Given the large size of the lot, he had no reason to put the shed so close
except to harass. Harass it did, for the building cut off air and light,
crucial ingredients in a tuberculosis sanitarium. To build the shed, the
workmen manipulated huge sheets of corrogated steel, an ear-shattering
process. To protect the wood, they coated it with creosote, a noxious
preservative.

Throughout the process, the workmen did their best to encourage the
plaintiff’s patients to leave. “We’ll cook you to death in there,” they yelled
at the patients. “If you can walk, go to [the competing) lida Hospital.” 10
In the end, the plaintiff lost business and two of his patients died. When
the court asked the defendant why he had built the shed so near the
boundary, he could claim only that the plaintiff’s patients dumped gar-
bage out their windows.

The court found for the plaintiff. Its analysis was simple. First, the

8Koku v. Kusuda, § Daihan minshu 833 (Daishin’in [Supreme Court] Dec. 11,
1926).

9Ishida v. Kanamori, 2648 Horitsu shimbun 10 (Annotsu D. Ct. Aug. 10, 1926).

102648 Horitsu shimbun at 14.
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garbage issue was a nonstarter. “If the plaintiff’s patients dumped gar-
bage, the defendant could have solved the problem by placing a wall or
other appropriate installation along the boundary.”1! Second, the defen-
dant earned no gains from locating the shed so near the hospital. Indeed,
he “had no need at all for an establishment of this sort.”12 Third, in
locating it where he did, the defendant imposed enormous losses on the
plaintiff. Effectively, the defendant played a hold-up game: because the
plaintiff had few ways to expand his operation, he hoped to extract from
him a large portion of the value of the hospital itself.13 Because the
defendant earned no other benefits from the shed, and because the shed
imposed large losses on the plaintiff, the court held that the defendant
used his property unreasonably and owed the plaintiff damages.

2.2 Strict liability

Although the imperial Japanese courts often held polluters liable, the law
they applied remained ambiguous. The ambuiguity was not whether
firms could freely pollute at inefficient levels. They could not. The ambi-
guity was whether they were liable even if they polluted at efficient levels.
Effectively, the ambiguity was whether they answered to a strict liability
or a negligence regime.

The most famous industrial pollution case involved the Osaka Alkali
Company. In the course of manufacturing fertilizer, the firm discharged
sulferic fumes that killed nearby wheat and rice crops. Facing those
losses, thirty-seven neighboring farmers sued the firm. By 1915, their case
was before the Osaka Court of Appeals. The company argued that the
court should not hold it liable if it had used the best available technology
— that if it used the best technology, it necessarily could not be negligent.
Rejecting negligence for a standard closer to strict liability, the Osaka
Court of Appeals held for the plaintiffs.

The appellant [defendant] company produces sulfuric acid and refines copper,
activities characteristic of the chemical industry. Directors of such a company
should realize that the [sulfuric] gas will leak from its facilities. They should also
realize that the leaking gas will harm neighboring people, animals, and crops.
Indeed, if they do not realize these facts, they are unreasonably — and negligently
— lax in researching the consequences of their activities.

Accordingly, the appellant as tortfeasor must compensate the appellees [plain-
tiffs] for the damages they suffered. The appellant claims that it used the best
methods available to modern engineers to prevent its gas from escaping. That use,
it argues, should immunize it from liability. Yet, so long as it discharged gas that

112648 Horitsu shimbun at 15. 122648 Horitsu shimbun at 15.
13For a fuller discussion of these issues, see Chapter 2, Sections 2.3—2.4.
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damaged the appellees’ crops, it caused the appellees’ damages. If so, then wheth-
er or not it could have prevented its gas from leaking, it is liable.'4

This was not the only opinion to apply a standard close to strict
liability in pollution cases. In October 1916, the Osaka Court of Appeals
published another opinion holding a fertilizer firm liable for discharging
acidic fumes. This defendant apparently did not claim that it could not
have prevented the discharge; it claimed only that preventing it would
have been unprofitable. Although the court’s result could fit within a
neligence regime, its language suggested (consistent with strict liability)
that cost was never a defense:

As noted above, the appellee [defendant company] has chosen to use a method for
producing fertilizer and sulfuric acid that involves the production of dangerous
gases. It has done so in an area next to rice paddies. Necessarily, therefore, it has a
duty to take adequate measures to prevent the discharge of those gases and any
harm to the rice. . . . Lowering the level of the gases discharged to levels that
would not have damaged the rice was not impossible. Instead, it would simply
have caused the appellee occasionally to incur losses.!s

Two months later, however, the Supreme Court reversed the Court of
Appeals in the Osaka Alkali case (if the Supreme Court ever heard the
second fertilizer case, it did not publish the opinion). Japanese tort law, it
insisted, was a negligence regime. Accordingly, a polluter who took rea-
sonable precautions was not liable:

Suppose someone, whether in the chemical industry or anyone else, damages an-
other through its business activities. Provided that he took reasonable precautions
{judged by the nature of the activity), he is not liable in tort for those damages.16

This conflict between strict liability and negligence recurred several
times during the pre-War years. The negligence cost-benefit analysis, for
example, appeared in a 1926 Tokyo District Court opinion on the exter-
nalities to railroad operations.!” The plaintiffs lived next to the defen-
dant’s tracks and complained of the noise, the lack of privacy, and the
trash people threw from the trains. The court analyzed their claimed
elements of damage separately. On the one hand, the government had
licensed trains for the greater good of society, and trains are always noisy.

140Osaka Arukari K.K. v. Tamura, 1047 Horitsu shimbun 25, 28 (Osaka Ct. App.
July 29, 1915).

15Hirakuni v. Taki, 1193 Horitsu shimbun 24, 26 (Osaka Ct. App. Oct. 24, 1916).

160saka Arukari K.K. v. Tamura, 22 Daihan minroku 2474, 2479 (Daishin’in
[Supreme Court] Dec. 22, 1916). Upon remand, the Osaka Court of Appeals held that
the defendant had not taken reasonable precautions (its smokestacks were too short)
and held it liable. Osaka Arukari K.K. v. Tamura, 1659 Horitsu shimbun 11, 13
{Osaka Ct. App. Dec. 27, 1919).

17Qnishi v. Keihin denki tetsudo K.K., 2684 Horitsu shimbun § (Tokyo D. Ct. Sept.
30, 1926).
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For their damage from the noise, therefore, the defendant train company
was not liable. On the other, the defendant could have cheaply protected
the plaintiffs’ privacy and solved the trash problem by building a wall. For
failing to do so, the court now held it liable.

Something closer to strict liability reappeared in a 1931 Osaka District
Court opinion.!8 The plaintiff owned land next to a construction site.
There, the defendant built the Kobe branch of the Industrial Bank of
Japan. To do so, it used a steam hammer and dug an eighteen-foot-deep
hole only 34 feet from the plaintiff’s building. Because of the vibration
and the loss of lateral support, the plaintiff’s building began to tilt dan-
gerously and cracks appeared in many of its walls. In holding the defen-
dant liable, the District Court apparently followed the reversed opinion of
the Osaka Court of Appeals case. The defendant was liable, it reasoned,
even if it had used the best available construction technology, and even if
placing buildings this close was inevitable in modern cities. This much
harm from a construction project, it explained, was harm greater than the
levels that, “according to social norms, victims must be willing to en-
dure.”1?

Nonetheless, the Supreme Court demanded negligence in these exter-
nalities cases, and for most practical purposes the law was what the
Supreme Court said it was.2% Consider an irrigation pump operated by
the city of Hiroshima. One dry summer, the city ran it day and night for
three months. Because of the noise and vibration, the plaintiff (who
owned an inn nearby) lost business. He sued, and in 1918 the Hiroshima
Court of Appeals held the city liable under a simple analysis that consid-
ered only his damage: “The Imperial Constitution makes clear that the
property rights [shoyu ken] of Japanese citizens may not be violated
unless the violation is both pursuant to law and necessary for the public
good.”21 Nothing in the analysis suggested that the city was negligent,
but the court held it liable anyway. On appeal, the Supreme Court re-
versed: “if a party used the best methods for installing the machine, it is
not liable under § 709 even if it caused damage to other people’s proper-

18G K. Toyo shokai v. K.K. Obayashi gumi, 3339 Horitsu shimbun 4 (Osaka D. Ct.
Nov. 12, 1931). The case was brought under § 716 of the Civil Code, which holds
contractors liable for actions by subcontractors (as was the case here) where the
contractors act negligently.

19] found no appellate opinions in this case.

20This point holds even when (as may have been the case in the Kobe IBJ branch case
discussed immediately above) parties do not appeal a lower court decision that violates
Supreme Court precedent — for rational litigants will settle such a case not by the lower
court judgment but by reference to the decision that the Supreme Court would render
if they did appeal.

21Kikawa v. Hiroshima shi, 1479 Horitsu shimbun 24, 25 (Hiroshima Ct. App. Oct.
19, 1918).
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ty.”22 As in the Osaka Alkali case, it demanded a more rigorous negli-
gence analysis, and a defense for using the best available technology.

3 IMPLICATIONS

All this raises serious doubts about the standard accounts of pollution in
pre-War Japan. Most writers implicitly criticize the imperial courts for
two phenomena: (1) many pre-War industrial and commercial installa-
tions polluted the air and the water, and harmed their neighbors through
noise and vibrations, and (2) the victims of these activities generally
collected no compensation. As the discussion above should make clear,
both facts are perfectly consistent with a relatively efficient legal regime.

First, under any Kaldor-Hicks efficient regime, factories and other in-
stallations will pollute. The economically optimal level of pollution
(whether air, water, noise, or vibration) is seldom (if ever) zero. Instead,
pollution is economically undesirable only when it imposes costs on
society greater than the gains it produces to the polluter (and others). Any
legal regime that limits pollution to lower levels reduces aggregate eco-
nomic welfare.

Second, under an efficient negligence regime, polluters will compensate
victims only when they miscalculate. At root, under a negligence regime
compensation is an out-of-equilibrium phenomenon. In equilibrium, pol-
luters will calculate the legal standard correctly and pollute at a level just
below the point at which they would be liable. Victims will receive no
compensation, but the result will be relatively efficient nonetheless. The
point may seem harsh to late-twentieth-century scholars accustomed to
elaborate safety nets and redistribution schemes. That harshness, how-
ever, should not cloud the basic point: that a system with large amounts
of pollution and large numbers of uncompensated victims can still foster
growth at rates that maximize aggregate economic welfare.

Pollution levels were high in imperial Japan, and modern Japanese no
longer tolerate those levels. Fundamentally, though, such complaints say
nothing about the efficiency of the imperial regime. Japanese today are
richer than ever before and, for at least two reasons, the economically
efficient level of pollution falls with income. First, the efficient level of
environmental attractiveness rises with per capita income because beauty
and comfort are luxury goods: people willingly pay more for beauty and

22Hiroshima shi v. Kikawa, 1590 Horitsu shimbun 16, 17 (Daishin’in {Supreme
Court] May 24, 1919). On remand the Court of Appeals held the city liable on the
grounds that it had failed to take reasonable measures. Kikawa v. Hiroshima shi, 202~
Horitsu shimbun 15 (Hiroshima Ct. App. June 22, 1922). Faced with that finding of
negligence, the Supreme Court affirmed. Hiroshima shi v. Kikawa, 3 Daihan minshu
295 (Daishin’in [Supreme Court] June 19, 1924).
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comfort at high incomes than at low. Second, the efficient level of health
and safety rises with income too because the observed value of human life
correlates with income: people willlingly pay more at high incomes to
avoid the risk of injury or death than they do at low incomes.23 Funda-
mentally, levels of pollution that generate the same amount of profits, that
desecrate the same natural beauty, and that kill the same number of
people can be inefficient at higher incomes yet efficient at lower.

4 CONCLUSION

Although imperial Japanese courts enforced a property rights regime,
they generally did not allow people to use their property in ways that
inefficiently harmed others. If an owner used property in a way that
earned returns smaller than the costs imposed on others, the owner was
liable to the people harmed. Ambiguity and error existed in large mea-
sure, to be sure. Yet neither the ambiguity nor the error should obscure
the basic point: imperial courts did not promote growth at all costs. With
ambiguities and errors to be sure, they promoted it at relatively efficient
levels.

230n valuing human life, see generally Friedman (1982); Viscusi (1992: 30).
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Markets: Children

INTRODUCTION

As Thomas Hardy told it, Michael Henchard sold her in a tavern at a
wayside fair. He was poor, drunk, unhappy, and unhappily married. He
owned her. “I don’t see why men who have got wives and don’t want ‘em,
shouldn’t get rid of ’em as these gipsy fellows do their old horses,” he
explained (Hardy, 1886). If a passing sailor wanted her, well for five
guineas he could have her.!

From time to time, scholars have told similar tales of Tokugawa (1600—
1868) Japan. The late Takeyoshi Kawashima (1950a,b), professor of civil
law at the University of Tokyo and probably the best-known legal sociolo-
gist in Japan, claimed Tokugawa men routinely sold their wives and chil-
dren or rented them long-term. It was endemic to the brutality of Asiatic
patriarchal feudalism, he explained. During the early Tokugawa period
“peasants frequently sold their family members into temporary servi-
tude,” echoes historian Mikiso Hane (1972: r70—1). “In reality this
resulted in permanent enslavement, because the contract could not be
dissolved until the debt was repaid, and this the impoverished peasants
could seldom do. . . . [Ilndentured servants [had] terms of service [that]
might run from ten years to a lifetime.”

One might have thought the sold children would resist. According
to most scholars, though, out of ideological conformity or cultural doc-
ility they eventually complied. Living as they did within a hierarchical
and familistic world, they thought working in a place like a brothel
for the sake of the family “a supreme example of filial self-sacrifice”
(Hendry, 1986: 21). Within the household, such scholars continue, the

Note that according to modern scholars (e.g., Thompson, 1991; Thompson, 1988:
91), the women “sold” in Britain probably often left their husbands because they hated
them. They agreed to the deal as their best alternative in a world without ready
divorce, and often arranged to be “bought” by their lovers.
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male members dominated the female. The elder members dominated the
younger. And because of the ideology “in the air,” the female and young-
er members usually did as they were told. For the good of the house, for
greed, or perhaps from sheer folly, fathers worked the other members on
the farm, rented them under long-term contracts, and sold them into
slavery.

In fact, work-age children did resist, and by the mid—eighteenth centu-
ry largely ran their own lives. Notwithstanding the ideology in the air,
work-age children (whether male or female) obtained an effective proper-
ty right in their own labor. Given the generally greater efficiency of free
labor over bound, the fact had important — and positive — consequences
for economic growth in Japan.2 For purposes of the analysis in this book,
the point is simple but crucial: by the middle of the eighteenth century,
laborers in Japan generally controlled their own work lives.

To explore these issues, I collected about 1,000 contracts for the sale or
rental of humans: straightforward sales contracts, adoptions for cash,
indentured servitude agreements, and loans tied to security interests in
human beings. By tracing the use of these various contracts, I unravel the
way ostensibly subordinate family members used their labor market po-
tential to obtain control over their own labor. I begin by reconstructing
the contractual arrangements themselves (Section 1). I show that by the
mid—eighteenth century, sales contracts, pledge contracts, and long-term
indenture contracts had largely dlsappeared (Section 2). I argue that the
reason for the disappearance lies in the growing market for non-
agricultural labor. By making it possible and profitable for workers to
abscond, this market destroyed the ability of most workers and their
parents to transfer long-term “property rights” in the workers’ labor. I
also explore the apparent absence of any contracts for infants (Section 3).
Peasants did not use contracts to sell them, I suggest, because infants in
early modern Japan (like infants elsewhere for much of history) fetched a
market price close to zero. I conclude by exploring the relations among
cultural norms, the non-agricultural labor market, and the ability of
parents to control their children (Section 4).3

2The issue touches both on Oliver Williamson’s (1985) work on the relation be-
tween external markets and internal hierarchies, and on Gary Becker’s (1991: 14)
analysis of how “bargaining within marriages takes place in the shadow of competi-
tion in marriage markets.” See also Folbre (1994: 86) (“The growth of markets for
labor . . . has weakened patriarchal property rights”). For a recent empirical study of
how markets constrain opportunism within firms, see Fishback (1992).

3The relative altruism of parents toward other family members remains a controver-
sy in economics and economic history: see Parsons & Goldin (1989) ( pervasive non-
altruism); Nardinelli (1982) (parents demanded higher wages when their children
were beaten in factories); Becker (1991: 8—9) (evolutionarily adaptive character of
parental altruism).
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I THE CONTRACTS
1.1 The data

1 base this study on 1,016 contracts found in sixty-three sources.® To
assemble the data set, I collected all relevant contracts or records of
contracts that I could find in published sources. I thus included all con-
tracts | located that were written between 1601 and 1860, that dealt with
the sale or rental of humans, and that concerned periods of at least six
months,

Several basic qualifications are in order. First, for reasons that will
become clear, 1 would have preferred to measure the accessibility of urban
centers from the place of contracting. Unfortunately, that much specificity
proved unworkable. Note, though, (1) that the places of contracting re-
mained predominantly rural throughout the period, and (2) that (for
better or for worse) they included a wide variety of domains across the
country. Second, I would have preferred to know the age of the worker
involved. Unfortunately again, most sources do not give that information.
Third, these 1,016 contracts obviously represent a small sample of all
employment contracts actually written. That sampling, however, was not
done by me. It was done by the vagaries of floods, fires, worms, and the
historians and archivists upon whose efforts 1 have relied. To be sure,
these processes introduce potential biases. When they do, 1 address them
in the course of the analysis.’

1.2 Indentures

The contracts in this data set took one of four forms: indentures, pledges,
sales, and adoptions. Indentures were the most common. Under an inden-
ture contract, worker W agreed to work for a given term, and employer E
paid wages in exchange. During most of the Tokugawa period, E paid the
promised wages at the outset. For straightforward incentive reasons,
some employers added discretionary bonuses later.6

In most of these contracts (as well as in the pledges, sales, and adop-

“In some cases only partial records of the contracts were available. Where critical
aspects of the contracts are missing, | exclude them from the set. The sources appear in
the References preceded by an asterisk.

5One of the clearest cases of bias caused by academic fashions derives from the
recent fascination with prostitution. Because of this interest, several studies have un-
covered relatively large numbers of prostitution contracts (e.g., Usami, 1986, 1993).
Since very peculiar considerations drive the terms of these contracts (discussed in
Chapter 6), I have in places explicitly distinguished prostitution from non-prostitution
contracts.

6Hidemura (1950b: 120); Ishii (1961: 189; 1967: 136); Shitanaka (1959: 226—7).
On the use of “freedom dues” in the West, see Grubb (1992b); Galenson (1989a: 57).

56



Markets: Children

tions), the principal parties were E and the head H of W’s household
(generally W’s father). The reason is straightforward: Tokugawa law and
custom dictated it, and local authorities often required parties to clear the
contract with them at the outset (Miyamoto, 1948: 112). Indeed, to
obtain that clearance many of the parties also recited that they had nego-
tiated the contract to enable them to pay taxes they owed.” Granted,
under the federal legal system in effect, the law of the Tokugawa shogu-
nate applied only to the Tokugawa domains — land producing about one-
quarter of the country’s total crops. Yet Tokugawa law frequently served
as the model elsewhere. Although the lords of the other domains did not
do so consistently, they often copied Tokugawa decrees.8

Under these contracts, H generally agreed to guarantee W’s perfor-
mance and to make good E’s loss if W absconded.? Usually, H added
extra guarantors as well. Given that few peasants would have made good
guarantors, E may not realistically have expected these guarantors to
make E whole. Instead, E may have demanded guarantors because a
worker’s inability to provide them signaled (however imperfectly) that he
or she may have absconded in the past, and was in any event a bad risk.

The timing of the payments in these contracts presents a puzzle, for the
parties had strong incentives to have E pay the cash wages at the end.
Between the workers and the employers, the workers were the more
mobile and numerous. Necessarily, they were the less constrained by
reputational sanctions; necessarily, they were more likely to abscond than
the employers were to refuse the promised wages. All else equal, there-
fore, most parties should have negotiated contracts in which the workers
worked first and the employer paid last. And indeed, in the West most
indentured workers (other than those indentured for trans-Atlantic car-
riage) did perform first (Grubb, 1992b).

In the longer-term (six- to eight-year) contracts that the peasants nego-
tiated at the start of the Tokugawa period, the reason for the odd timing
seems straightforward: cash-constrained peasant parents apparently
coupled loans with their children’s labor contracts.!® Nonetheless, with
the far more common short-term contracts (the one- or two-year arrange-
ments), the puzzle remains: here too E almost always paid the cash wages

7Kaneda (1927: 1125, 1443—52); Murao (1977: 232—3); Nakada (1943: 381—4,
390); Yoshida (1977: 189).

8Ishii (1948: 395; 1964: 161—2); Maki (1977: 175); Murao (1977: 48-50, 185,
220); Yoshida (1977: §3-5).

9For the contractual resolution of these issues in the case of one servant who abs-
conded in 1759, see the documents collected (and translated) at Henderson (1975:
135—6).

%In some cases, the long terms may have reflected investments specific to the
employment relationship. Those investments, however, would only explain the length
of the contract — not the payment of all cash wages at the start of the term.
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in advance. Granted, perhaps all peasants wanted loans, even if only of
one or two years. Yet Western peasants were presumably cash-
constrained too. Notwithstanding, unlike Japanese peasants they almost
always received their cash wages at the end of the year. Some reason for
the difference thus seems appropriate.

The explanation for the apparently perverse Japanese timing probably
lies in the way the Tokugawa government limited access to courts. In
order to make litigation practice consistent with its official neo-
Confucian hierarchical premises, the government generally let employers
sue their workers but banned workers from suing their employers.1! If W
absconded, E thus could sue and — depending on the quality of the
guarantees — recover. If W worked for a promised period and E refused to
pay, W had no legal recourse. Faced with these legal asymmetries ex post,
the parties negotiated compensating asymmetries ex ante: effectively, they
required E to post a large bond with H (or W).

1.3 Pledges

The second most common contracts were pledges. They included three
very different groups of contracts. In the first (Type A), the household
head H borrowed money from employer E and pledged family member or
servant W as security. If H defaulted on the loan, E obtained W as a
hereditary servant (effectively, as a slave).

Many peasants probably negotiated these pledges to circumvent the
Tokugawa ban on sales. Several times during the seventeenth and eigh-
teenth centuries, the government issued edicts banning the sale of hu-
mans.'2 Yet just as they circumvented the parallel ban on land sales,
peasants learned to circumvent the ban on human sales. In 1643, the
Tokugawa government had banned the sale of agricultural land.?3 After it
did so, peasants who wanted to sell land simply pledged it. Even if the
government refused to enforce contracts to sell land, it enforced security
interests in land. Accordingly, if S wanted to sell land to B, S borrowed
from B an amount equal to the sale price, gave B a security interest in the
land, and defaulted (Yoshida, 1978: 2). With humans, some peasants
adopted the same strategy: the household head sold servants and family
members by borrowing money, creating security interests, and defaulting.

In the second type of pledge contract (Type B), H borrowed money
from E and sent W to work for E during the term of the loan. If H repaid

11For a discussion of these legal provisions, see Henderson (1974: 70-5); Ishii
(1961: 189); Kaneda (1927: 1325); Maki (1970: 462; 1977: §7).

12The edicts are detailed in Maki (1970: ch. 1, sec. 3). The government enforced the
ban most commonly against kidnappers. Id., at 84, 89.

13E.g., Ishii (1964: 161); Maki (1970: 49); Murao (1977: 212—13).
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the principal at the end of the loan, E relinquished W. If H defaulted, H
forfeited W to E. Effectively, W’s service during the loan term constituted
interest.

In the third type of pledge (Type C), H sent W to work for E during the
term of the loan, but the value of that service exceeded the market interest
on E’s loan to H. Hence, it reduced (often to zero) the amount H repaid at
the end of the term. If H did not have the funds to repay any residual
principal, H could do one of two things: H could renew the contract with
E and use additional work by W to reduce further the amount payable, or
H could borrow the amount payable to E from a third party, and pledge
W’s work to the third party.

To W, pledge C had radically different consequences from pledges A or
B. Under A or B, if H defaulted, W became a hereditary servant. Effec-
tively, by defaulting H sold W in perpetuity.14 Sometimes, that was proba-
bly just what H and E intended. Under C, even if H defaulted, W worked
for only a limited term of years. Because W’s work reduced the principal
amount of the loan, the pledge functioned as a disguised indenture agree-
ment.

As with sales, peasants probably negotiated indentures in pledge form
to avoid Tokugawa regulatory restrictions. During the seventeenth centu-
ry, the Tokugawa government limited the indenture contracts workers
and employers could negotiate. Several times, for example, it banned
them from contracting for periods of more than ten years — before it
permanently repealed that ban in 1698.15 Workers who wanted longer
terms may thus have disguised their contracts as secured loans.

Moreover, in several domains the local government capped the wages
private-sector employers could pay (Nakabe, 1974: 106—7; Yoshida,
1977: 188—93). In the labor market, these governments (and the samurai
they employed) competed against private employers for hired servants.
Gradually, that competition raised market wages. In response to the com-
petition, some domainal governments capped wages. In response to those
caps, some private employers probably disguised the wages they paid as
loans. '

In Table 4.1, I classify the contracts by function. I list as “pledges” only
those contracts that posed for W a genuine risk of being transferred to

140f course, if at the end of the term under the second type of contract H did not
have the principal, H could pledge W to E or a third party for the same amount.
Because W’s work did not reduce the principal, however, W at that point was no closer
to freedom than when he or she started.

15]nitially, the ban was on contracts of more than three years. See generally Maki
(1970: ch. 1, sec. 3). Within Edo (Tokyo), the government during the early part of the
Tokugawa period also banned indentures of under one year, but Maki (1970: 69—70;
1977: 82-8) argues that the ban primarily applied only to samurai. See generally
Yoshida (1977: 57-66; 1978).
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Table 4.1. Pledge, indenture, and sales contracts

Number of observations, followed by percent
in parentheses

Date Pledge Indenture Sale

1601-20 8 (47) 0 (0) 9 (53)
1621-40 6 (50) 3 (29) 3 (25)
1641-60 32 (67) 6 (13) 10 (20)
1661-80 24 (52) 14 (30) 8 (18)
1681-1700 9 (43) 8 (38 4 (19)
1701-20 14 (27) 38 (73) 0 (0)
1721-40 4 (10) 35 (83) 3 (7
1741-60 1 (1) 95 (99) 0 (0)
1761-80 4 (9 43 (91) 0 (0)
1781-1800 0 (0) 165 (100) 0 (0
1801-20 2 (1) 135 (96) 3 (3
1821-40 1 (1) 95 (97) 2 (2)
1841-60 5 (2) 217 (94) 10 (4)

Notes: Pledge contracts are: (1) those contracts in which the borrower pledges to
transfer a human should the borrower default on the loan, but where the pledged
human does not work for the lender in the interim (Type A); and (2) those contracts in
which the borrower pledges a human to work for the lender during the term of the
loan, but where that labor does not reduce the principal amount of the loan (Type B).

Indenture contracts are: (1) employment contracts for specified lengths of time; and
(2) contracts-denominated pledges where the labor of the pledged human reduces the
principal amount of the loan (Type C).

Sales are: (1) contracts denominated sales and (2) adoptions in which the transferor
receives compensation.

Only contracts for terms of six months or longer are included.
Sources: See material in References preceded by an asterisk.

another party as a hereditary servant (Types A and B). Pledge agreements
that created indentured servitude instead (Type C), I list as indenture
contracts,

1.4 Sales and adoptions

Of two other contractual arrangements, the records disclose a smaller
number. Both were transfers in perpetuity. Under one scheme, H straight-
forwardly sold W to E. Under the other, E “adopted” W from H, but paid
H for the privilege. The probable reason for the adoption is again
straightforward: Tokugawa law allowed adoptions but (from time to
time) banned sales. Accordingly, those who wished to sell a child could
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Table 4.2. Contractual substance, by sex

Part A: Contract length Part B: sales and pledges
(mean term in years,
n in parentheses) Sales Pledges
Date Male Female M F M F
1601-20 * * 4 5 2 6
1621-40 * 8.4 (5) 1 2 2 4
1641-60 6.7 (23) * 2 8 23 9
1661-80 7.7 (25) 8.2 (9) 4 4 14 10
1681-1700 * 6.2 (10) 3 1 2 7
1701-20 5.1 (21) 4.5 (30) 0 0 6 8
1721-40 3.9 (24) 4.0 (14) 0 3 3 1
1741-60 1.9 (66) 1.5 (28) 0 0 0 1
1761-80 2.9 (42) 3.8 (6) 0 0 2 2
1781-1800 2.1 (122) 2.6 (29) 0 0 0 0
1801-20 1.6 (99) 1.0 (24) 2 1 2 1
1821-40 2.0 (68) 1.8 (14) 0 2 0 1
1841-60 3.1 (56) 3.4 (77) 1 9 5 0

Notes: Part A: The mean length is for all contracts in Table 4.1 that specify a term.

Female contracts exclude contracts for prostitution. Contractual terms were rounded

to nearest year before being aggregated. Asterisk indicates four or fewer observations.
Part B: Sales and pledges are as defined in Table 4.1.

Sources: See material in References preceded by an asterisk.

denominate the transaction an adoption. Table 4.t lists both straightfor-
ward sales and adoptions for cash as “sales.”

2. CONTRACTUAL TERMS

Tables 4.1 and 4.2 identify two central puzzles. First, over the course of
260 years, indenture contracts eventually replaced sales and pledges
(though with a mysterious jump for the last period). Second, over the
same period, the mean length of the contractual terms steadily declined
(though with the same odd jump at the end). I consider the first puzzle in
Section 2.1, and the second in Section 2.2.

2.1 Sales and pledges

After 1740, contracts where W faced a significant risk of sale largely
disappeared. Workers, families, and employers substituted rental agree-
ments for sales and pledge contracts. Whether for men or for women (the
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data show no real difference by sex) they abandoned slavery for inden-
tured servitude.16

Urban growth. The explanation for the decline in the use of sales con-
tracts is simple: sales contracts declined because of an increase in a basic
form of post-contractual opportunism (Klein, Crawford, & Alchian,
1978; Williamson, 1979) — namely, running away. In turn, the incidence
of that opportunism increased because of the growth in the non-
agricultural labor market. During the seventeenth century, the Japanese
population grew from 12 million to 28 million (Hayami & Miyamoto,
1988a: 44), and the urban centers captured much of that growth. Peas-
ants flocked to the largest of the cities, and by the mid—eighteenth centu-
ry Edo (Tokyo) boasted a population of over one million and Osaka and
Kyoto of over 400,000 each (Hauser, 1983: 149). Many others, however,
flocked to the regional centers scattered over the entire country — to the
200—0dd castle towns and what Gilbert Rozman calls the “hundreds of
local and regional port cities, post towns, and small commercial and craft
centers” (1986: 318—21). Urbanization was rapid, and it was pervasive.
Over two Tokugawa centuries, the urban population grew nearly 400
percent (Rozman, 1973: 285). By the end of the Tokugawa period, 12—13
percent of the 30~2 million lived in cities of at least 10,000, and 16—17
percent in towns of at least 3,000 (Rozman, 1986: 323).

With this increase in the cities and towns, the demand for non-
agricultural workers grew apace. As shortages developed, brokers who
placed workers by the day appeared. Indeed, over 400 brokers appeared
in Edo alone (Steenstrup, 1991: 144; Saito, 1987: 70, 113). As workers
arbitraged their services, wage differentials among markets declined
(Saito, 1978). And as lucrative by-employment opportunities appeared,
even many families in the farm villages came to earn the bulk of their
income from non-agricultural work (Smith, 1969).

To the new towns and cities, adolescent boys and girls could now run
and find work. With their “highly variegated life, very large populations,
and the drama and excitement of the bustling amusement and business
centers,” writes Robert Smith (1963: 417), the cities “provided a large
measure of anonymity.” “Although people in the castle towns register on
the city records,” complained contemporary political theorist Ogyu Sorai
(1722: 15), “they can freely leave their establishment or switch to anoth-

16Nor does this seem an artifact of sample bias. One would expect families to retain
a document that gave them title to their hereditary servants — and this may explain
why larger numbers of sales survive from the seventeenth century than indentures. It
could also explain why so many pledge contracts survive — for the borrowers may have
defaulted on these contracts and transferred workers who became the family’s heredi-

tary servants. The point does not explain, however, why the number of sales and
pledges dramatically declined by the mid-1700s.
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er. Because they came to the city from elsewhere, they have no relatives
around and no one knows their history.” Indeed, by the mid—nineteenth
century, a quarter to a third of all Edo residents had been born elsewhere
(Hayami, 1992: 255).

For both men and women, mobility was a fact of life. In one province in
the eighteenth century, reports Mark Fruin (1973: 3), towns and villages
“recorded migration-related population changes of as much as 20 percent
in one year.” Akira Hayami (1992: 101) finds a similar phenomenon:
during the latter half of the Tokugawa period, half of the men and 62
percent of the women left the village he studied for a job at least once
during their life. Of those who left, only 44 percent of the men and 55
percent of the women ever returned.i”

Agricultural labor contracts. For the Japanese men and women bound for
life or at least many years, the new urban labor markets promised large
returns to absconding.'$ Because of the economics of agricultural labor
contracting, at the outset of the Tokugawa period these workers would
have found it hard to find work if they absconded. The landlords on large
farms needed nonfamily workers only during peak seasons. To obtain
that peak-season help, the landlords faced a choice. They could either hire
help on the spot market at high wages during times of peak demand, or
hire workers on contracts that extended beyond those peak months and
pay them their total product over the contractual term.

To avoid holdups, most Japanese landlords chose contracts at least a
year long. Given the limited transportation facilities, they hired their help
in small (and necessarily “lumpy”) labor markets. Like landlords in many
other agricultural societies, if they sought help only when their crops
stood ripe and the frost was but a few days away, they ran tremendous
risks.1? Because everyone needed to harvest their crops at the same time,
they could easily fail to find help. If they failed, they lost their crops. Even
if they found someone, the worker (depending on the availability of other
help) could potentially extract wages that captured much of their revenue

17Although legislation often purported to ban migration, most such decrees were
highly porous. See Fruin (1973: 14; 1980); Hayami (1971: 67 n.2); Hayami & Uchida
{(1971); Murao (1977: 124-5).

180n the use of the risk of absconding to explain the decline of bound labor in other
societies, see Barzel (1989: 83~4); see also Bloch (1975: ch. 2) (discussing risk in the
Middle Ages).

190n the use of annual agricultural contracts elsewhere, see Bardhan (1984: ch. §)
(India; also citing evidence from Denmark, Sweden, Germany, Egypt, Chile); Karsten
(1990) (Britain and United States); Kussmaul (1981) (England); Roback (1984: 1171—
3) (postbellum South). On the eventual disappearance of such contracts in New En-
gland, see Rothenberg (1992: ch. 7). Bardhan (1984: 76) notes that these contracts are
particularly useful in economies — like Tokugawa Japan — facing relative labor short-
ages.
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for the year. To avoid these bargaining problems, they hired help during
slack seasons on contracts of at least a year. Perhaps to split the risks of
year-to-year crop fluctuations with their workers, they generally negoti-
ated the contracts before either party knew whether that year’s harvest
would be fat or lean.20

Because employees could not sue a defaulting employer (Section 1.2),
landlords who negotiated annual contracts had to pay their employees
their wages at the outset. This, coupled with the necessarily uncertain
character of contractual guarantees from poor peasants, meant they
would generally hire only those workers whom they could effectively
force to work.2! Absent that coercive power, workers had an incentive to
collect room and board and wages during the slack seasons and then quit.

Now consider a simple example. Suppose peasant father F sold his
17-year-old son S to wealthy landlord E. Suppose too that all jobs in the
areas to which S could realistically escape were agricultural. In such a
world, if S tried to escape, he would have had a very hard time locating
anyone willing to hire him.22 No new employer would advance him a
year’s wages without guarantors. Yet because he had already left his
father and guarantor liable on his labor contract once, no one would
likely guarantee his work. Being a demonstrably bad risk, he would have
found work only if he could locate a rare farmer who needed extra help
by the day.23

Suppose, by contrast, that S worked in an area with a large non-
agricultural labor force. S now had a greater incentive to abscond. As
industrial and commercial work is seldom seasonal, employers can dis-

20The argument in the text does not explain why peasants chose one-year contracts
instead of contracts that started in (for example) March and lasted only through
October. Presumably, they did so because peasants in societies like Tokugawa Japan
without well-developed credit markets tend to prefer contracts that pay them room
and board over the winter months as well as the summer. Note that husbandry con-
tracts in the West, too, were generally negotiated in the spring (Grubb, 1992b).

21This need for specific enforcement would also arise (though less severely) even if
employers paid employees by the day (indeed, much of the employee’s compensation —
room and board — was effectively paid by the day). The need for specific enforcement
would arise because otherwise the employee had an incentive to work during the slack
season on a one-year contract in which he or she collected each month one-twelfth of
his or her expected marginal product for the year (much more than his or her marginal
product for the slack months) and then quit.

22Because runaways earlier would have had trouble finding work (there were fewer
spot-market jobs available), it had been less important in Japan than in some other
societies that potential employers maintain a cartel against hiring runaways. See Enger-
man (1994); Bloch (1975: §52).

23By the end of the Tokugawa period, the transportation improvements would have
reduced the earlier holdup problems by letting both workers and employers compete in
a larger labor market. As a result, even spot-market agricultural contracts would have
become more feasible.
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pense with advance wage payments, guarantees, and formal long-term
contracts. Instead, they can hire workers on at-will contracts.2¢ S might
still suffer a handicap on the market. After all, by absconding (or by
refusing to divulge his past) he necessarily signals some unreliability.
Depending on how easily his potential employer can monitor his work,
however, that employer might yet find it profitable to hire him.

Because F had guaranteed his performance to E, S would still impose a
large loss on F by absconding. To date, most scholars have assumed that
ideology or religion prevented children like S from absconding — that
ideology and religion induced them to sacrifice their personal welfare for
the sake of the family. Yet perhaps more skepticism is in order. F did, after
all, sell S into slavery. By all logic, S ought to care less about F than most
sons care about most fathers.

Indeed, notwithstanding any ideology or religion, many peasant chil-
dren faced with the new non-agricultural jobs in the cities and towns did
escape and leave their parents liable on their contracts. By the middle of the
Tokugawa period, workers fleeing their contracts crowded the cities (Mu-
rao, 1977: 124—5). Court documents detail their exploits, village registries
record their absence, and absconding prostitutes became the theater’s
stock in trade.25 Contemporary philosopher Ogyu Sorai (1722: 14) spoke
for many aristocrats when he complained that “indentured servants now
often steal and abscond. Loyal ones have grown rare.” Those who abs-
conded were not just peasants: in a single year in eighteenth-century Edo,
samurai employers filed 600 complaints against their absconded valets,
and from 1837 to 1867, 44 (13%) of the employees of the one prominent
Edo dry goods store absconded (Leupp, 1992: 86—8).

Runaways pose a problem for bound labor contracts in any society, of
course, but the ethnic homogeneity in Japan compounded the problem.
Compare the antebellum United States. The American slaves could not
easily abscond, for they were a different race from most freemen.26 The
indentured servants from Europe were the same race, but often could not
speak English. Moreover, these indentured servants in North America
worked under short enough contracts that they were probably free before
they did learn the language: four-year contracts during the seventeenth
and eighteenth centuries, and two-year ones by 1821. Because they often
received large “freedom dues” at the end of their contract, even in the

240r, if for official reasons they chose to sign the standard indenture contract, the
employer and employee could agree to name fake guarantors, parties, etc. — a phenom-
enon noted by Ogyu Sorai at the time (1722: 15). On the use of short-term contracts in
the cities, see Saito (1987: ch. 2) (noting differences between Osaka and Edo).

25Hayami (1971: 1 n.2); Keene (1961); Maki (1970: 241 n.6); Nakabe (1974: 106);
Yoshida (1977: 205). Hayami (1992: 276) finds that about 12 percent of the workers
in his village study may have absconded on their contracts.

26See, e.g., Engerman (1973: 61); Hicks (1969: 133); Barzel (1989: 83).
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eighteenth century they effectively repaid a past debt only during the first
two years of their service (Grubb, 1992a: 171, 180~1; 1994a: 4, I0;
1994b).

By contrast, being physically and linguistically indistinguishable from
free workers, Japanese servants could escape into the chaotic and largely
anonymous cities with relative ease. Yet at the start of the Tokugawa
period they still found themselves bound to employers for extremely long
periods: life for some, six to eight years for many of the rest. Eyeing at-
will non-agricultural jobs in the new towns and cities, many of these
workers now absconded.

Given all this, the risk that a worker might abscond would have
changed (and apparently did change) agricultural contracting practices
radically. Suppose employer E buys seventeen-year-old daughter D from
her father F. To the extent D can credibly threaten to escape, E will need
regularly to pay D herself a large portion of the wage D could earn
elsewhere if she left. E will need to pay D this wage whether or not he
already paid F for D. That purchase price is sunk, and largely irrelevant to
whether D will stay.

Necessarily, however, if E will need to pay D directly a large portion of
the wage D could earn elsewhere, he will pay F less for D ex ante. More
precisely, when E buys D, he will pay F D’s present-valued lifetime pro-
ductivity, less the present value of all payments he expects to pay D
directly. If he must pay D her potential wage elsewhere, he will pay F only
D’s lifetime earnings less that wage elsewhere. Effectively, the non-
agricultural labor market will drive the sales price of children down,
potentially even to levels approaching zero.

Suppose now that parents vary in their willingness to sell their children
(e.g., that they vary in their affection or in the value they obtain from using
their children at home). If so, then some parents will necessarily have a
higher reservation price for their children than others. As the market price
for children falls (because of the increasingly large runaway risk), more and
more parents will withhold their children from the market. Effectively,
therefore, the sale of children may have disappeared in Tokugawa Japan
because (1) the urban labor market prevented parents from transferring an
enforceable property right in their offspring, and (2) that inability to
transfer an enforceable right drove down the price of children to levels at
which almost no parents were willing to part with them.

Hereditary servants. This logic may explain a further curiosity in To-
kugawa history: during the period, hereditary servants disappeared.2”
Where such men and women had been common in 1600, by the early

27Fruin (1973: 34); Maki (1970: 98—100); Nakabe (1974: 104).
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eighteenth century they had all but vanished from most communities.
“The number of temporary servants has recently jumped,” Ogyu Sorai
observed in 1722 (30). “Hereditary servants have vanished from the sam-
urai houses. Even in the rural farmhouses, few remain.” Unless owners
encouraged their hereditary servants not to reproduce — a thesis no one
has argued?8 — such a decline necessarily implies that owners freed them
on a wide scale. That they would do so presents a puzzle: people rarely
throw away valuable assets, and slaves in most societies are significant
capital assets.

Perhaps, however, by the middle of the eighteenth century Japanese
hereditary servants were no longer very valuable. If they could credibly
threaten to abscond, they could successfully demand a large portion of
their wage elsewhere. If they did, their value as capital assets would have
fallen substantially.2® Paying slaves is not uncommon, after all. To moti-
vate them, owners in many societies have paid them substantial wages
(Fogel & Engerman, 1974: 239; Barzel, 1989: 79—81). The more readily
a slave can run away, however, the higher the wage an owner will need to
pay to induce the slave to stay and work. In Tokugawa Japan, that dynam-
ic would simultaneously have caused two phenomena: it would have
lowered the value of hereditary servants as capital assets, and raised the
wealth of the hereditary servants themselves. Inevitably, it would have
increased the frequency with which owners and hereditary servants found
manumission mutually beneficial.30

2.2 Contractual length

Recall Table 4.2A: the mean terms of indenture and pledge contracts. The
terms start long (six to eight years) but decline steadily to one or two
years by the end of the eighteenth century. Again, the phenomenon ap-

28 Although if slaves were less valuable one would expect owners to work less hard to
encourage them to reproduce — a point consistent with the argument here that the
value of the slaves fell drastically.

29Thomas Smith (1959: 109) argues that hereditary servants vanished because the
sources of hereditary servants disappeared as the village came into contact with newer
forms of employment. “After all,” he explains, “why should a family sell the persons
of members when their labor could be more profitably sold instead.” Smith leaves two
fundamental problems unaddressed: (1) why should labor contracts necessarily yield
more if sold in annual segments than if sold for life, and (2) why should the disap-
pearance of sources for new hereditary servants cause the progeny of old hereditary
servants to disappear from the rolls?

30Note that manumission need not explicitly take the form of a cash-for-freedom
deal: “If you pay me X, you can go free.” Instead, it can (and in Japan apparently often
did) take the form of an implicit understanding that accomplished the same result: “If
you work faithfully for me for Y years, I will help you set up a modest household of
your own.”
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plies to both sexes: by the nineteenth century, only prostitution and ap-
prenticeships — both relatively unusual arrangements — involved long-
term contracts.3! Men and women did not now work outside the home
for total periods that were progressively shorter. Instead, where they had
earlier worked under a series of fewer but longer contracts, they increas-
ingly worked under a greater number of successive shorter-term con-
tracts. Two reasons for this shortening of contractual terms suggest them-
selves — one involving changes in the market and one involving sample
bias. Take each in turn.

Market changes. Perhaps the mean contractual term declined for the
same reason that sales disappeared: once a market in non-agricultural
labor developed, workers became a bad credit risk. Once workers could
cheaply escape, employers would no longer advance them or their parents
several years’ wages except in highly discounted form. At those discount
rates, the parents and workers evidently preferred to eliminate much of
the runaway risk by negotiating one-year contracts instead. Accordingly,
employers hired workers for the shortest term possible, given the tech-
nological constraints of agriculture. That term, in most cases, was one
year.32

Evidence consistent with this hypothesis appears in the age of the
workers hired for long-term contracts: over the course of the period, not
only did the mean length of all contracts fall to one or two years, but the
mean age of the workers hired for the longest-term contracts fell to ages
twelve or thirteen (Table 4.3). All else equal, if workers generally became
bad risks for long terms, employers would hire them for such terms only
(1) when the efficiency reasons for the terms (e.g., the need to pay for any
training received) were greatest, (2) when the adverse-selection problems
were least, and (3) when the employees found it hardest to escape. All
factors tend to point toward children at the start of their careers: ages
twelve or thirteen.

First, these younger workers had less training, and took longer to pay
for any training they received.33 Employers who hired such workers often

310n the reason for the use of long-term contracts in prostitution, see Chapter 6. On
the use of such contracts in apprenticeships, see Saito (1987: ch. 2).

32Should they choose to hire on the spot market instead of under annual contracts,
that too became more feasible over time — since the improvements in transportation
enabled employers to reach beyond the local village for their labor services.

33These children hired under long-term contracts were at the beginning of their
careers. In general, peasant children left home for work in their early teens, returned in
their mid- to late twenties, and then married. Hayami & Uchida (1971: 232~3, 238—
9). For evidence that the longer-term contracts were negotiated with the need for
extensive training in mind, see Ichikawa (1961: 139); Ishii (1961: 173—4). For other

data showing that the length of the indenture correlated inversely with age over the
relevant range, see Yamazaki (1961: 201).
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Table 4.3. Mean age of male workers, by length of contract

Mean age, followed by number of observations
in parentheses

Contractual term 1601-1680 1681-1760 1761—1840
x = 2 years * 29.7 (6) 29.4 (43)
3 = x =35 years 28.5 (11) * 20.8 (16)
x = 6 years 19.1 (16) 12.0 (6) 12.7 (6)

Notes: Ages are as noted in the contracts. By custom, a newborn baby, was considered
one year old, and gained a year each New Years Day. Prostitution contracts are ex-
cluded. Female contracts are excluded because of small numbers. Term lengths are as
defined for Table 4.2.

*Four or fewer observations

Sources: See material in References preceded by an asterisk.

needed to train them extensively before they became productive. If they
invested substantial time in that training, however, they were less likely
to recoup the room and board they gave unless they kept the children
for several years. Without long-term contracts, twelve-year-olds were like-
ly to find employers who would train them only if their parents subsi-
dized their employment. Older children could pay for any training they
received more quickly, and were more likely to have the requisite training
anyway.

Second, the youngest children presented the smallest adverse-selection
problems. Parents (and the child himself or herself) had relatively imper-
fect information about how productive an eleven-year-old might be.
About an eighteen-year-old who had worked at home for several years,
they had far better information. Potential employers, however, often had
coarse information about both children. As a result, parents (and the
child) had an incentive either to keep high-quality older children at home
or to rent them under a succession of single year contracts. Only thus
would they earn returns equal to the child’s true marginal product. If
parents offered an eighteen-year-old child under a ten-year contract, em-
ployers necessarily had reason to suspect that the child was relatively less
productive. Only with much younger children could they avoid that
risk.34

Third, the youngest workers were less able successfully to abscond, for
they were less likely to have the “street smarts” necessary to succeed on

34This adverse selection is partially (but only partially) offset by the guarantees in
the indenture contracts.
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their own.35 Even an employer who could not stop a twenty-year-old
from escaping might yet be able to keep a twelve-year-old child. For all
these reasons, therefore, peasants stopped negotiating long-term con-
tracts for the older workers. Instead, they primarily used them only for
the younger children — only those who needed several years to pay for the
training they received, who presented smaller adverse-selection problems,
and who could not easily escape.

Data bias. Perhaps, however, the Table 4.2A decline in contractual terms
reflects a bias in the surviving data rather than any change in the length of
contracts negotiated. In general, families may have preserved long-term
contracts more carefully than short-term contracts (after all, a longer
contract represented a larger cash investment). They may have made little
effort to safeguard one-year contracts, but worked hard to safeguard their
contracts with their long-term workers. Because of these different preser-
vation strategies, perhaps a larger percentage of long-term contracts sur-
vives than short-term contracts.

Perhaps, then, the average duration of surviving contracts does not
decline because the average duration of the negotiated contracts declined.
Instead, it declines because the long- and short-term contracts had differ-
ent survival rates. More precisely, perhaps the data reflect the fact that
survival rates probably increased more steeply from 1601 to 1860 for
short-term contracts than for long-term contracts.

Plausible as it may sound, the hypothesis probably does not explain the
data. To see why, take the number of surviving long-term (six or more
years) non-prostitution contracts:

Years 1601—-1680 1681—1760 1761—1840

Contracts: 37 28 32

If people negotiated long-term contracts as often in 1860 as in 1601,
then the number of surviving long-term contracts should at least keep
pace with the population. In 1650, Japan had a population of 17 million.
By 1720 it had a population of 31 million, and in 1800 it was still 31
million (Hayami & Miyamoto, 1988a: 4). If workers concluded as many
long-term contracts per capita in the last two periods as the first, and if
the same percentage of long-term contracts survives from 1601 as from
1840, then nearly seventy contracts should survive for each of the later

35Intuitively, one also might have thought that female children would find it harder
to survive on the street than male children would. In fact, other historical records
indicate that female workers did regularly abscond, and Table 4.2 shows no real
differences in sex in the willingness of the parties involved to negotiate longer-term
contracts.
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periods. If (more plausibly) contracts of all sorts are much more likely to
survive the 156 years from 1840 to 1996 than the nearly 400 years from
1601 to 1996, then far more than seventy long-term contracts should
survive.

2.3 Alternatives

Ideology. Consider now three other explanations for the disappearance of
sales contracts and the decline in the mean length of indentures and
pledges. Most commonly, observers invoke Henry Maine’s (1906: 173—
4) famous transition from status to contract (e.g., Ishio, 1975: 437~61).
In the seventeenth century, the rich preferred hired help for whom that
function was their fixed status. As time passed, they learned to think
contractually and began renting their help instead. Even the perceptive
Thomas C. Smith (1959: 116) merely advances an ideological change to
explain the shortening of contractual terms: “This drastic shortening of
the employment period,” he writes, “reflects the fact that labor was being
slowly lifted out of the context of the social group and recognized as
having an economic value independent of social relations.” Unfor-
tunately, describing a shift does not explain it, and “explaining” an eco-
nomic shift by positing an ideological shift is usually less an explanation
than a description.

Incomes. For the sake of argument, however, take a couple of the more
obvious alternatives.36 For example, perhaps peasants abandoned sales
and long-term contracts because their incomes increased. During the
Tokugawa period, average peasant incomes did rise (Hanley &
Yamamura, 1977). If peasants in 1600 sold their children out of despera-
tion, then an increase in income should have caused a decrease in sales.
Promising as the hypothesis may seem, however, two factors militate
against it.

First, higher incomes do not explain why existing slaves disappeared.
The full puzzle, recall, is not just why peasants stopped negotiating sales
contracts. It is also why existing hereditary servants disappeared, and that
phenomenon the rising incomes hypothesis does not answer. By contrast,
the labor market hypothesis above suggests that the new non-agricultural
jobs in the cities facilitated manumission by simultaneously raising the
wealth of hereditary servants and lowering their value.

36Alternatively, one could try to explain the contractual shifts by positing the devel-
opment of financial innovations that enabled landless peasants to obtain credit with-
out using human mortgages. The explanation does not work: although the sophistica-
tion of rural financial markets did increase during this time, even by the late nineteenth
century landless peasants still had access to almost no credit.
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Second, because peasant incomes continued to vary over a broad range
during the period, some peasants remained desperately poor. Necessarily,
therefore, even if an increase in peasant incomes might have reduced sales
contracts it should not have eliminated them. According to Table 4.1,
though, sales all but disappeared by the mid—eighteenth century. Even
from the desperate years of the Temmei famine (1782—7) when 130,000
to 200,000 people died, no sales or pledges survive.3” By contrast, if
peasants everywhere were by then within a few days’ walk of a modest
urban center, then anyone who bought a sixteen-year-old or rented one
long-term risked losing the child to the city. Unable to distinguish the
likeliest runaways in advance except by age, employers were likely to
demand an extremely high discount rate before agreeing to long-term
arrangements for any but the youngest adolescents.

Technology. Alternatively, perhaps peasants abandoned sales and multi-
year contracts because changes in agricultural technology reduced the
variance to agricultural yields. Suppose, for instance, that they had earlier
negotiated the longer-term contracts (whether sales or multiyear inden-
tures) to mitigate the risks associated with year-to-year variations in the
harvest. Suppose further that improvements in agricultural technology
decreased these fluctuations. If so, then the later peasants should have
negotiated the long-term contracts less frequently than the earlier. Unfor-
tunately, this hypothesis too leaves two gaps.

First, like the rising incomes hypothesis, technological change does not
explain why existing hereditary servants disappeared. Although it ex-
plains why peasants negotiated fewer longer-term contracts, it does not
explain why the existing hereditary servants vanished. Second, the hy-
pothesis does not explain the contracts the peasants actually negotiated.
In negotiating contracts where the employer paid several years’ wages in
advance, early Tokugawa peasants created enormous moral-hazard (run-
away) problems. If they had wanted primarily to reduce the risk from
harvest fluctuations, these problems were entirely unnecessary. To avoid
them, they simply could have negotiated multiyear employment contracts
but paid each year’s cash wages separately at the start of each year. That
they did not negotiate such contracts suggests, therefore, that they were
addressing something else entirely.

370n famine mortality, see Kokushi (1988). For the five years preceding the famine
years the mean length of the contracts with stated terms (22 contracts) was 3.6 years;
for the famine years and the five succeeding years, the mean length (89 contracts) was
2.9 years. During and immediately after the famine, in other words, the length of the
contracts negotiated fell. Note, of course, that during famines the demand for agri-
cultural laborers would probably decline.
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3 INFANTS

In 1978, Elisabeth Landes and Richard Posner proposed a radical experi-
ment in American adoption practice: allow adoption agencies to pass a
portion of the adoption fee onto the birth mother, even when the amount
exceeds her maintenance and medical expenses. Doing so would reduce,
they argued, many of the more egregiously inefficient aspects of modern
adoption. Curiously, however, apparently none of the contracts in Table
4.1 involves a newborn - virtually no evidence of Landes-Posner con-
tracts survives.38 Again, two explanations suggest themselves.

First, the phenomenon could reflect data bias rather than the underly-
ing market. Perhaps peasants did transfer newborns for cash, but left no
contractual evidence of their deals.3? Although the data set itself does not
disprove this hypothesis, two considerations militate against it. First, 1
know of no allusions to such transactions either in contemporary literary
accounts or in the Marxist histories that try so hard to show the destitu-
tion to which Tokugawa peasants fell. Extant accounts instead detail the
ways peasants abandoned their babies while others rescued them — trans-
fers at a price of zero. Second, Table 4.1 suggests that peasants eagerly
documented the ways they sold or rented older children. If they trans-
ferred infants for cash too, all else equal one might expect some of the
contracts to survive. Apparently, none does.

Instead, perhaps peasants negotiated no baby-sale contracts because
the market price of babies approached zero. Even in the antebellum
South, newborn slaves had a market value of only 4 percent of their peak
adult price (Fogel and Engerman, 1992b: 472 n.9). Given the apparent
low sales price of Japanese adults by the mid—eighteenth century, perhaps
infants just fetched an extremely low price. Recall, in this regard, that
Tokugawa peasants had neither effective birth control nor safe abortion
technology. Birth control involved little more than abstinence, and most
abortions involved either toxic drugs or dangerous mechanical ploys
(Sakurai, 1993; Shitanaka, 1959—60: 210). Faced with these choices,
many peasants — according to demographic studies — killed their babies
instead (Smith, 1977: 83—5; Mosk, 1978, 1979).

That peasants routinely killed “surplus” babies (both girls and boys)
itself implies that infants commanded a market price near zero. All else

38Ishii (1978: 556) does include an 1812 contract for the sale (denominated an
adoption) of a two-year-old boy.

39Thomas Smith (1977: 68) notes that adoptions recorded in village registries were
almost exclusively of males over age twelve; in his study, Fruin (1973: 155) finds no
adoptees under age fifteen.

73



Odd markets in Japanese history

equal, one might ask, why kill your baby if you can sell it for cash? Or
why pay much for your neighbor’s baby (except to ensure adequate pre-
natal care) if you can obtain an abandoned one for free? Perhaps, there-
fore, peasants seldom sold babies because babies had little market value;
they seldom negotiated elaborate contracts for babies because the low
economic value of the asset transferred did not justify the transactions
costs of contractual draftsmanship.40

If infants in Japan did have a zero market price, the recent proposals to
let adoptive parents pay birth mothers may be largely artifacts of modern
birth control, abortion technology, and information about prenatal care,
Babies may indeed warrant nontrivial positive payments where profes-
sional couples defer childbirth until their mid thirties, where parents who
do not want children use the pill, where inadvertently pregnant mothers
safely and cheaply abort in the first trimester, and where adoptive parents
realize the importance of prenatal care. Landes and Posner advanced their
proposal in such a world — but for most of history the world has been
very different. In Tokugawa Japan, couples married in their twenties and
practiced little effective birth control. Rather than abort, they often
brought their children to term, and killed or abandoned those born at
inconvenient times or those of inconvenient sex.

4 LABOR MARKETS AND FAMILY NORMS

Indirectly to be sure, the analysis above (Section 2) also suggests tentative
conclusions about the way the external market shaped internal family
organization. For if this analysis explains the gist of why long-term con-
tracts disappeared, then it also suggests — indirectly yet necessarily — that
most scholarly accounts of Tokugawa Japan have exaggerated the power
that parents had over their children. To date, most scholars have assumed
that the real parties to these contracts were the employers and the heads
of the workers’ households. Even Thomas Smith (1959: 115) finds in
these contracts evidence “of the enormous power of the peasant family
over its members.” The family head (generally the father) received the
money, Smith writes, and “was apparently thought ... able to guar-
antee” a child’s performance.4! He decided which children would

40Because the adoptive father could register the baby as his own, even without a
sales contract he could still protect his “title” to the newborn.

41Smith (1959: 115 n.k) adds in a footnote that the fact that the worker sometimes
signed the contract “suggests a slight loosening of the family head’s control,” and
notes in passing a point consistent with the analysis above — “that the expanding labor
market makes [this] entirely understandable.”
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work where for how long. He negotiated the contracts and he kept the
money.*2

Fundamentally, though, function did not follow form in Tokugawa
contracts. Instead, form merely followed regulatory and customary dic-
tates. Tokugawa law and custom required the parties to draft labor con-
tracts as though the household head negotiated the terms and pocketed
the money (Ishii, 1961: 181; Miyamoto, 1948: 112). The parties largely
complied, and included appropriate contractual recitals. Ultimately, the
contractual text tells us nothing about any control household heads exer-
cised.

Parental control. Granted, in some cases the parents did control the trans-
action. In the sale contracts, for example, they probably negotiated the
deal and took the money. So too in the indentures for six-year-old chil-
dren. But contracts involving very young children were always rare, and
by the middle of the Tokugawa period sales contracts had virtually disap-
peared. Most contracts instead concerned indentured arrangements for
teenagers and workers in their twenties. The important questions concern
these.

Indirectly but necessarily, the analysis above implies that by the mid—
eighteenth century many of the workers in these run-of-the-mill contracts
exercised significant control over their own lives. Recall first that sales
and long-term contracts seem to have disappeared because the growing
market in non-agricultural labor destroyed employer E’s ability to enforce
his property right in worker S’s labor. Because E no longer could readily
prevent S from absconding, he refused to advance S’s father F several
years’ cash wages except at an unacceptably (to F or S) high discount rate.
Accordingly, E, F, and S negotiated contracts for the minimum technolog-
ically feasible unit. With agricultural contracts, that unit was one year.

Consider how Tables 4.1 and 4.2 would look if father F in 1750 could
still have prevented his son S from absconding. If F had had that power —
either by force or by normative authority — he would have been able to
continue to persuade E to accept sales and long-term indenture arrange-
ments. Presumably, if some parents wanted to trade their children’s long-
term service for cash advances in 1650, some still wanted to do so in
1750. Yet if F in 1750 could still control S, then E would not have much

42Smith (1959: 116) cryptically claims that the “drastic shortening of the employ-
ment period reflects the fact that labor was being slowly lifted out of the context of the
social group and recognized as having an economic value independent of social rela-
tions.” Unfortunately for Smith, this does not follow. After all, why would parents in
the early seventeenth century rent their children for long terms unless they recognized
the economic value to the child’s labor independent of the child’s social relations?
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feared that S would abscond. Similarly, if S in 1750 were not so heartless
as to abscond and leave F liable for several years’ cash wages, then E
would not have feared that S would abscond. Instead, in either case E
could have relied on S to stay. Accordingly, if some parents wanted to sell
their children long-term, E could safely have bought the children. Not-
withstanding, by 1750 E, F, and S abandoned such contracts.

Hence the necessary conclusion, indirect as it may be: By the middle of
the eighteenth century parents could no longer reliably control their sons
and daughters. Perhaps precisely because a father’s real control had
grown so attenuated, the parties themselves often came to ignore his role.
Noted Ogyu Sorai in 1722 (15), “the household heads they recite in the
contracts often have no address. In fact, they often are merely fictitious
names.”

Parental expropriation. The proposition that by 1750 many children kept
much of the cash they earned (or gave it to their parents with the implicit
understanding that they received it back with interest when they estab-
lished their own household) again follows — indirectly but necessarily —
from this logic. If, by the mid eighteenth century, son S could profitably
abscond, father F generally had to let S keep much of the money. Other-
wise, S often would abscond. Recall that the fathers were liable on their
sons’ contracts. Even when absconding left their families liable for several
years’ cash wages, many children willingly ran to the city. S, Tables 4.1
and 4.2 thus imply, often did as F said only if F made it worth his while.
Unless S found it worthwhile not to leave home, and even if leaving home
left F liable on the contract, S left. If E had to pay S the wage S could earn
elsewhere to keep him, so did F.

In effect, a father who expropriated the money his children earned
substantially raised the risk that they would abscond, even when they
worked under a succession of one-year contracts. Necessarily, in deciding
whether to abscond, S weighed the extra wages he could earn at a new job
against the risk of punishment he incurred by absconding and the social
dislocation he suffered. To explore the implications of this calculus for
whether F could keep the cash S earned, assume S earned market cash
wages of 4 ryo a year..

Suppose first that S kept any cash he earned. If he absconded from a
one-year contract, he could expect to gain at most 4 ryo: he could pocket
the 4 ryo he received in advance from his rural employer E,, and earn an
extra 4 ryo from urban employer E, under an at-will contract. If he
instead absconded from a ten-year contract he could expect (at a 10
percent discount rate) gains of up to 27 ryo: he could pocket the 27 ryo
E, paid him up-front, and over time earn extra cash wages under an at-
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will contract from E, with a present value of 27 ryo. Effectively, through
absconding he increased his net cash income by up to 27 ryo. Unless the
expected costs to absconding were much higher under ten-year contracts
than one-year contracts,*> he would have had a substantially greater
incentive to abscond under a ten-year contract.

Suppose now that S worked for E; under a succession of one-year
contracts, but that F kept all cash wages S earned and that S expected this
to continue for the next ten years. If S stayed with E;, he earned cash
wages of zero, for F levied an annual income tax of 100 percent. If he
absconded, he earned cash wages from E, with a present value of 27 ryo.
Effectively, and precisely because of F’s expropriative conduct, S had the
same incentive to abscond as he would have had if he were working under
a ten-year contract: by absconding, he increased his net cash income by

up to 27 ryo.

Ideology. But early modern peasants were not like this, readers will pro-
test. Such an ahistorical and a-ideological approach misses the way To-
kugawa peasants saw the world. Integrated into family networks, they
would not have found it profitable to abscond. Trapped by cultural no-
tions of filial piety, most would not even have tried.

Not so. That norms and ideology tightly bound peasants to their fami-
ly is a claim that Tables 4.1 and 4.2 (and the large anecdotal evidence of
absconded servants) potentially contradict. Once a market for non-
agricultural labor developed, E no longer advanced several years’ wages.
Notwithstanding any familistic ideology, E apparently could no longer
trust his workers to stay. Notwithstanding any norms of filial piety, many
sons and daughters apparently ignored their parents and pursued their
selfish interests instead.

At least as important as the fact that many of the peasants did abscond
is the fact that many of the rest could credibly threaten to abscond. For if
peasants could credibly threaten to leave, then in equilibrium relatively
few would. In equilibrium, most sons and daughters would stay in their
jobs. They would stay because their parents (1) knew they could profita-
bly leave, (2) knew that they might indeed leave if the parents did not let
them keep most of the money they earned, and (3) therefore let them keep
that money. Indirectly to be sure, Tables 4.1 and 4.2 testify to the prob-
able establishment by the middle of the Tokugawa period of precisely that
equilibrium.

43Presumably they were somewhat higher, since E would invest more resources in
searching for workers who absonded with 27 ryo than for workers who absconded
with 4 ryo.
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5 CONCLUSION

From the seventeenth century to the nineteenth, Japanese parents, chil-
dren, and employers radically changed the labor contracts they negoti-
ated. In the early seventeenth century, some parents still sold their chil-
dren into hereditary servitude. Within a century, they had stopped, and
employers who had owned such servants had freed them. In the early
seventeenth century, some parents still rented their children under inden-
ture contracts spanning several years. Within a century, they had stopped
this too.

Japanese parents, children, and employers changed the contracts they
negotiated, I argue, because of changes in the labor market they faced. By
the mid—eighteenth century, workers could readily negotiate at-will con-
tracts in towns and cities. Where farmers needed yearly contracts to
assure themselves workers during peak seasons, urban employers did not.
Instead, they could hire large numbers of workers informally. If they
wished, they could then dispense with contracts, advance payments, and
guarantors.

Because urban employers offered informal at-will contracts, by the
mid—eighteenth century rural servants could profitably abscond. Because
they could abscond, rural employers could not profitably offer the con-
tracts they once offered. Because they could no longer enforce any proper-
ty right to their workers’ product, employers and parents no longer
bought and sold children outright or rented them under long-term con-
tracts.

Curiously, none of the surviving contracts explicitly concerns the trans-
fer of an infant for cash. Notwithstanding the theoretical efficiency of
Landes and Posner’s famous arrangement, Japanese peasants did not use
it. They probably did not do so, however, because infants in Tokugawa
Japan — like infants in most of the world for most of history — were not a
scarce commodity. Lacking effective and safe contraceptive and abortion
technology, peasants routinely abandoned or killed extra infants. As a
result, most adoptive parents had little reason to transfer substantial
amounts of cash to the birth parents.

The most startling implications in this study follow from the analysis in
Section 2 indirectly: If by the mid—eighteenth century employers could
not enforce a property right in their workers, then many parents could
not control their children either. And if their parents could not control
them, then many children probably chose the jobs they took, kept much
of the cash they earned, and generally ran their own lives.

In the end, the labor market itself shaped the internal organization of
the family, constrained domestic exploitation, and conferred real autono-
my on work-age children. By the mid—eighteenth century, many peasant
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children who found themselves in circumstances not to their liking abs-
conded. Many more did not abscond, but even they apparently used the
threat of absconding to their private advantage. That implication follows
(indirectly) from the contracts themselves: by the mid—eighteenth centu-
ry, employers, parents, and children negotiated contracts that seemed to
reflect an awareness that an exploited child could easily abscond. In
effect, the external labor market shaped the internal dynamics of the
family. Scholars have detailed how competitive markets mitigate exploita-
tion within firms. According to the data from Japan, the same markets
mitigate it within the family as well.

The more general implications follow directly: Because sellers could
only transfer their own labor, Japan no longer incurred the deadweight
losses commonly associated with slavery. If A (e.g., a father) can sell the
labor of B (e.g., a son, a slave), substantial social losses follow — for (given
constant monitoring and policing levels) sold workers have weaker incen-
tives than free workers to exert effort (Barzel, 1989: ch. 6). A society
without such sales sacrifices occasional gains from trade, to be sure.
Crucially for the chapters that follow, however, it also avoids significant
deadweight losses.
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Autonomy: Family law

INTRODUCTION

Markets shape families. The real estate market shapes the way people
pass property across generations. The capital market affects the invest-
ments parents make in their children. The marriage market influences the
jobs children take and the promises they make prospective spouses. The
labor market limits the extent parents control their children (Chapter 4).

The law shapes markets. Japanese law shaped the markets for water
and land by defining the property rights involved (Chapter 2). In the
process, it promoted agriculture. It shaped the labor market by enforcing
(at least by the late nineteenth century) a worker’s property right to his or
her own labor (Chapters 6, 7). In the process, it enabled people to negoti-
ate contracts that mitigated informational asymmetries and promoted
their private best interests.

And the law also shapes directly the families that operate within these
markets. In Japan, claim scholars, the law imposed on families a rigidly
“exploitative” regulatory scheme. According to most observers, through
the Civil Code! it made the eldest male in each generation head of the
family. To him, it gave all the property and the power to determine how
the other family members lived. Children, sisters, younger brothers, and
his widowed mother all did as he said. In effect, any independence the
Tokugawa labor market gave children and siblings (detailed in Chapter 4)
the imperial Civil Code undid.

Scholars also argue that the law gave a husband (and his natal family)
nearly autocratic control over his wife. He could test her before marrying
her. He made all the important family choices. And he could divorce her
on nearly a whim. By contrast, she made decisions only at his sufferance,
could divorce him only for the most egregious misconduct, and lived her

!Mimpo [Civil Code], Law No. 89 of 1896 (effective 1898).
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life in perpetually subservient status. “The difficult, almost cruel condi-
tions that many young wives had to endure,” concludes historian Mikiso
Hane (1982: 69), “often led to suicide or a nervous breakdown.”

Notwithstanding this elaborate academic orthodoxy, imperial Japanese
family law did not have the exploitative features usually ascribed to it. On
the law, the observers are simply wrong. Family heads could not control
other members in the ways usually described. Husbands and their fami-
lies could not dominate wives as typically claimed; and fathers did not
have to leave all property to their oldest sons. Free labor is generally
(obviously not always) more productive than bound, and the imperial
Japanese courts carefully protected the freedom of family members
against fathers, husbands, and older brothers. People generally produce
most efficiently when autonomous, and the law jealously guarded their
autonomy. The point is vital to this book’s thesis: the independence that
the Tokugawa labor markets conferred partially and implicitly on indi-
viduals, the imperial courts confirmed more expansively and explicitly. In
imperial Japan, individuals controlled their own lives.

To illustrate these themes, I briefly summarize the extant scholarship
(Section 1). I then explore the ability of a family head to decide where
other family members lived (Section 2), and the power he had over whom
those members married (Section 3). I examine whether the law mandated
primogeniture (Section 4). And I conclude by studying the control hus-
bands and their families had over wives (Section 5).

I SCHOLARS AND PATRIARCHY

Scholars of pre-War Japan routinely argue that the imperial Civil Code
helped institutionalize patriarchy. By structuring families along authori-
tarian lines, it even facilitated militarization.2 A quick summary of these
orthodox accounts (I include more detailed references below) would pro-
ceed as follows.3 The Civil Code imposed on indigenous peasant and
lower-class families a samurai ethic. In the process, it restructured such
families along rigidly hierarchical and patriarchal lines. Effectively, it
institutionalized a family system that brutally subordinated large parts of
the Japanese population. Once again, Takeyoshi Kawashima’s (Kawashi-
ma, Nagai, & Bennett, 1962: 108) polemics dominate the scholarship:

2E.g., Fuse (1984: 2) (the patriarchal family under the Code “was a key channel for
inculcating the ideology of the imperial state”); Miyake (1991: 270) (“The implemen-
tation of the Meiji Civil Code [1898] gave final legal substance to an ideology that
functioned to sustain the patriarchal family as the basic unit of the ruling order of the
state”).

3The most notable exception to this summary is Smith & Wiswell’s (1982) fine
ethnographic study. They describe a radically egalitarian village where family heads
and husbands had little power over other adults.
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The family system as it is prescribed in the [pre-war Civil] Code is part of the
family system of the samurai class, and it must be said that the samurai family
system is a functioning part of the family institutions of our society. . . . In this
[sarmurai)] family system, the relationship between parent and child, and between
husband and wife, is a relationship of one-sided dominance and submission, of
the one side having only powers, and the other side merely duties.

The Civil Code focused, most scholars continue, on a concept of the
family that Japanese call ie (sometimes translated “house”). This institu-
tion 1s not one most Western readers would readily recognize. Neither the
nuclear nor the extended family, it was a “stem family” — an organization
that transcended its present members through history and spanned gener-
ations through the eldest son. According to most observers, property in
pre-War Japan effectively belonged to this stem family, and the oldest son
(as head of the family) managed it. Other children (whether young or old)
were members of this family, and the eldest son managed them too. As
Hiroshi Oda (1992: 232) wrote, “The head of the family had the power
to designate the place where family members should live, to control their
choice of marriage-partner and to expel them from the family when
necessary.”

Superficially, the Code does seem to confirm parts of this description. It
did recognize the stem family. It did define family heads. It did provide
that the oldest male of each generation generally served as that head. It
did seem to let him decide where the other members would live and
whom they would marry. If they disobeyed him, it did seem to let him
expel them from the family. And in formulating inheritance rules, it did
seem to give him all the property.

As explained below, however, in several ways this account misdescribes
pre-War Japan: it describes rules the Code never included; it ignores the
way the courts enforced the Code; it misses how the Code let people
bargain around its legal provisions; and it misstates the way markets
themselves constrain the bargains people reach. To illustrate these prob-
lems, consider initially two of the more important powers that the head
supposedly wielded — the powers over residence and marriage.

2 THE POWER OVER RESIDENCE
2.1 The issue

Scholars of Japan routinely claim that the family head could tell other
members where to live. As University of Tokyo law professor Yoshiyuki
Noda put it, “The head could arbitrarily determine the place of residence
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of members of his family, and those who did not obey him could be
excluded from the family.”4 To Noda’s credit, the Code (§ 749) did
specify that “members of a house may not determine their place of resi-
dence, if the head of the house objects to their choice.” Unfortunately,
writers like Noda apparently take the recitation at face value — and at
face value they miss the law’s effect.

Simple logic should make one wonder. By the late Tokugawa period
people migrated extensively (see Chapter 3). Given those habits, it would
seem odd if the newly appointed heads used their power to stop that
migration. Under the Code, those heads also had a duty to support
destitute members of the family (§ 747; see Section 2.3). Given that
potential liability, it would seem just as odd if they prevented family
members from moving to better-paying jobs.

In any case, the conventional account of the law is wrong: the head
could not force other members to live where he wished. Two years into
the Civil Code, the Supreme Court made the point clear. The head in the
case had ordered a family member to return home. She refused, and the
court let her stay where she was:

Suppose a head notifies a family member [that she should return). If she refuses to
comply, he has the right to refuse her further support and to remove her from the
house registry. He does not have the right to force her to return home.5

In short, a head could do two things: he could apparently (but only
apparently — see Section 2.2) condition family membership on a mem-
ber’s agreeing to live where he wished, and he could apparently (see
Section 2.3) condition his economic assistance on that compliance. If a
member lived where he ordered, he had to support the member finan-
cially. If a member chose to live elsewhere, he could apparently expel him
or her and refuse further support.

To explore how much effect these putative rights to expel and to refuse
support might have had, suppose that my sister lives alone in New York
City, and I (as an overly protective older brother) am worried. [ want her
back in Chicago, but what can I do? Most obviously, I can tell her that if
she agrees to live in the servants’ quarters above our garage, I will pay her
$20,000 a year. If she agrees, | must pay her the money. If she refuses, she

4Noda (1976: 200~1); see also George (1965: §10) (“Members could not fix their
place of actual residence against the will of the head of the house and could be ordered
upon reasonable notice to move their residence wherever the head directed”).

SWatanabe v. Watanabe, 6-3 Daihan minroku 65, 68 (Mar. 13, 1900); see also
Nagahama v. Nagahama, 6-3 Daihan minroku 1 (Daishin’in {Supreme Court] Mar. 1,
1900) (enforcing the right of family head to condition support on living where spe-
cified).
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can stay where she is and I can keep the money. Nothing in American law
mandates this arrangement, but nothing prohibits it either.

Surprisingly, my arrangement differs little from any arrangement an
older brother would have negotiated under the imperial Civil Code. In
imperial Japan, too, siblings could have negotiated deals like mine. The
only real differences were two fold. First, as eldest brother and household
head, under the imperial Civil Code I potentially had a duty to support
my sister if she lived where I specified (§ 747). By contrast, under Ameri-
can law, I need support her only if I agree in advance to do so. Second,
under the Code, if my sister refused to live where I specified, I could try to
expel her from our official family registry (§ 749 [c]). Under American
law, I have no registry from which to expel her.

As a result, these residence rules raise three questions basic to the issues
in this chapter: (1) how freely could a family head expel members
for violating his orders; (2) how substantial was his financial duty to
support them; and (3) how badly did family members want to stay in
their stem family. In the rest of this section, I address these questions in
turn.

2.2 The power to expel

Notwithstanding the language of the Code, by 1901 the Supreme Court
held that a head exercised his power to expel under stringent constraints.
The case concerned a stepmother. Alleging that the family head (her
stepson) had grown abusive, she left his house. When he ordered her back
and she refused, he dropped her from the registry. She sued, and the court
ruled in her favor:

A family head’s power under § 749 is the power to do what is necessary to order
the affairs of his house. In exercising that power, a head must operate within the
realm dictated by the Code’s legislative purpose. He does not have an unlimited
right to exercise that power [to expel members]. He cannot exercise his power
without reasons, in other words, solely on a whim.®

Because the stepson proferred no valid reason for demanding that
his stepmother return, in expelling her he abused his right as family
head.

Over the next several decades, the courts repeated the point many
times: family heads could remove members from the registry only under
extremely limited circumstances — only when “necessary” to manage

6Saito v. Saito, 7-10 Daihan minroku 8o, 83 (Nov. 21, 1901).
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family affairs.” In most cases, the courts interpreted “necessity” narrowly
to cover only financial need. Where an economically strapped head was
supporting the others, they explained, he could properly insist that they
live in his house.

In a few — but only a few — cases, the courts stretched “necessity” to
other exigencies. Where one brother ran a usury operation, the Supreme
Court held that the family head could order him home. He was jeopardiz-
ing the family’s good name, and the head could order him home to
protect it.8 Where the presence of one family member destroyed the col-
lective peace of the household, another court held that the head could
order her to live elsewhere for the good of the family.?

Yet when a head ordered members to move for reasons other than
financial exigency, the courts usually balked. In one 1937 case, for in-
stance, a family member lived with a married man. In order to stop the
affair, her family head told her to move. According to the Supreme Court,
in doing so he abused his power.1? The more typical cases involved wid-
ows and daughters-in-law who wanted either to live independently or to
live in their natal homes. And the most touching cases involved war
widows who had large statutory death benefits from the government. In
almost all these cases, the courts held that the women could live where
they pleased and the head could not expel them.

As an example, take one plaintiff who had married the defendant
head’s second son. She and her husband had lived apart from his family,
and when he left for the Russo-Japanese War she returned to her natal
home. Once her husband died in battle, the defendant ordered her to
move to his house. When she refused, he dropped her from the registry.
She sued to void her expulsion, and the Osaka Court of Appeals granted
her petition. The defendant had ordered her home only to capture her

7See generally, e.g., Suginohara (1940: ch. 1). Cases on point not cited elsewhere
include Furutani v. Furutani, 3203 Horitsu shimbun 16 (Daishin’in [Supreme Court),
Oct. 28, 1930); Sonoda v. Sonoda, 7-6 Daihan minshu 47 (Daishin’in [Supreme
Court) June z, 1901); Nozaki v. Nozaki, 3111 Horitsu shimbun 7 (Nagasaki Ct. App.
Mar. 28, 1929); Iwabuchi v. Iwabuchi, 2865 Horitsu shimbun 10 (Tokyo Ct. App.
Apr. 9, 1928); Yuhara v. Yuhara, 2489 Horitsu shimbun 9 (Tokyo Ct. App. Oct. 13,
1925); Kusuda v. Kusuda, 2020 Horitsu shimbun 15 (Nagasaki Ct. App. July 10,
1922); Yamaji v. Yamaji, 1264 Horitsu shimbun 23 (Osaka Ct. App. May s, 1917);
Arisawa v. Arisawa, 725 Horitsu shimbun 22 (Nagoya Ct. App. May 21, 1911);
Nakamoto v. Nakamoto, 3795 Horitsu shimbun 12 (Osaka D. Ct. Dec. 18, 1934);
Horie v. Horie, 3111 Horitsu shimbun 9 (Tokyo D. Ct. Apr. 7, 1930); Yamazoe v.
Yamazoe, 201 Horitsu shimbun 7 (Osaka D. Ct. Mar. 17, 1904).

8Yasuda v. Yasuda, 26 Daihan minroku 1623 (Daishin’in [Supreme Court] Nov. 2z,
1920).

9Anhiru v. Anhiru, 1042 Horitsu shimbun 23 (Tokyo Ct. App. May 24, 1915).

10Yamamoto v. Yamamoto, 16 Daihan minshu 418 (Daishin’in [Supreme Court)
Apr. 8, 1937).
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widow’s war benefits. That, it held, was not a “necessity” within the
scope of § 749.1

For at least two reasons, one should not think such family heads unrea-
sonably crass. First, they could rightly note that a widow who lived with
her parents would probably share the benefits with them — the soldier’s
parents-in-law. Probably, most soldiers would have preferred that any
benefits payable upon their death went to their own family instead. By
requiring the widow to live in her marital family, the heads ensured that
result. Second, the heads could note that a widow and her children were
members of the head’s family. As such, the heads potentially owed them a
legal duty of support (Civil Code, § 954). Should a widow squander the
cash, she and her children could then legally demand (subject to the limits
in Section 2.3) that he support them.!2

Notwithstanding such arguments, the courts routinely found for the
widows. Effectively, they held that the women could live where they
pleased, that they could keep their death benefits, and that their in-laws
could not drop them from the registries. As the Yamagata District Court
put it in yet another war benefits case:

A head does not have an absolute right to remove a family member from the
registry. Instead, he may exercise his right only when necessary to maintain the
peace and order of the house. As a result, he may not remove a member when he
has no proper reasons to do so. He may not remove someone when he acts only
on his own emotions or in his own self-interest.!3

When a family head expelled members out of spite, courts were just as
hostile. As a typical example, consider a 1917 Supreme Court decision.!4
The family head had died, and left a wife and a son by an earlier wife.
The son (as the new head) wanted to cut all ties with his stepmother. As
the first step in that scheme, he ordered her to live with him. He knew she
would refuse. That refusal would, he apparently reasoned, give him
grounds for expelling her.15 Not so, said the Supreme Court. “His order
that she move into his home is an unfair order that a family member has

It]keda v. lkeda, 493 Horitsu shimbun 17, 17 (Osaka Ct. App. Mar. 26, 1908).

12See Nakaoka v. Nakaoka, 3773 Horitsu shimbun § (Oct. 1, 1934).

138aito v. Saito, 2550 Horitsu shimbun 11, 11 (Yamagata D. Ct. Mar. 18, 1926).
Other cases involving war benefits include Kurita v. Kurita, 1602 Horitsu shimbun 18
(Tokyo Ct. App. June 6, 1919); Uda v. Uda, 459 Horitsu shimbun 8 (Nagasaki Ct.
App. Sept. 28, 1907); Toyama v. Toyama, 438 Horitsu shimbun 8 (Nagasaki Ct. App.
June 15, 1904); Sakamoto v. Sakamoto, 4176 Horitsu shimbun 4 (Kofu D. Ct. No
date, journal issue dated Sept. 20, 1937).

14Yamaji v. Yamaji, 23 Daihan minroku 1223 (Daishin’in [Supreme Court] Aug. 17,
1917).

15Although he (as stepson) would still be liable for her support, as explained in
Section 2.3.
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no duty to obey.”16 Because his stepmother could validly ignore his stra-
tegically spiteful order, he could not drop her from the registry.

2.3 The duty of support

For all the controversy it caused, the head’s duty to support the members
of his house was minimal.17 First, under the law he needed to provide
only the minimum amount that would keep the members alive. As one
court put it, “a recipient [of the statutory support] can demand from the
obligor only that amount which he or she needs for the future, and only if
the recipient cannot survive either on his or her own financial resources
or by the fruits of his or her labor.” 18 The duty was not a duty to equalize
resources within the family. It was a duty to keep the other members from
starving, and little else. As a corollary, the courts held, able-bodied men
and women in their twenties necessarily collected nothing.!?

Second, the head’s duty to support was a duty he owed only if he had
sufficient resources. As the Tokyo Court of Appeals explained in 1901,
“members of a family are entitled to demand support from their family
head only when the head as obligor has the resources to support them,”20
Inability in practice meant immunity under the law. Absent resources to
share, the head had no legal duty to share,

Moreover, in most cases a family head could not avoid his support
liability by expelling a family member anyway. Under the Civil Code, a
variety of blood relatives owed support to each other. As obligors, they
were liable in the following order (Civil Code, §§ 954, 955):

I
2

Spouses

Lineal descendants

Lineal ascendants

Family heads

Children-in-law, if the parents-in-law are in the same family
Siblings

e — —— — —— —

(
(
(3
(4
(s
(6

Suppose now that head H expelled son S from his house. H would no

16Yamaji v. Yamaji, 23 Daihan minroku at 1226. See also Kurita v. Kurita, 2§
Daihan minroku 1929 (Daishin’in [Supreme Court] Oct. 30, 1919).

17Civil Code, §§ 747, 954; see Makino (1908: ch. 8); Matsumoto (1962).

18]zumi v. Izumi, 498 Horitsu shimbun 9, 10 (Kyoto D. Ct. Apr. 4, 1908) (quoting §
959). See also Tanaka v. Tanaka, 10 Daihan minroku 1075 (Daishin’in [Supreme
Court] July 18, 1904); Sumizane v. Sumizane, 7~9 Daihan minroku 11 (Daishin’in
[Supreme Court] Oct. 3, 1901); Kawamura v. Kawamura, 56 Horitsu shimbun 10
(Tokyo D. Ct. Sept. 21, 1901).

19See, e.g., [zumi v. Izumi, 498 Horitsu shimbun 9 (Kyoto D. Ct. Apr. 4, 1908);
Kawamura v. Kawamura, 56 Horitsu shimbun 10 (Tokyo D. Ct. Sept. 21, 1901).

20Kozaka v. Kozaka, 25 Horitsu shimbun 7 (Tokyo Ct. App. Feb. 21, 1901); see
Hozumi (1933: 708).
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longer owe S support under clause (4). Crucially, however, the categories
of siblings and lineal descendants and ascendants were based on biology
rather than the family registry (Hozumi, 1933: 450, 561; Makino, 1908:
471—2). As a result, because as biological father H owed S a prior support
obligation under clause (3) anyway, he escaped no liability. The same held
true for any daughters, parents, or grandparents he expelled. If he ex-
pelled his siblings, he lowered his priority from clause (4) to clause (6),
but still did not necessarily escape liability. The only liabilities he could
avoid by expelling a member were liabilities to people toward whom he
was not otherwise locked in a status listed in §§ 954 and 955: primarily
daughters- and sons-in-law, and parents-in-law in other families.2!

From time to time, observers have argued that family heads had power
because the others needed their help in starting their careers. “Even
though they usually leave the household eventually,” note Beardsley, Hall,
& Ward (1959: 236) in their classic account, “they need money from the
household to get properly married or to establish themselves elsewhere.”
What matters here, however, is that any such power was unrelated to Civil
Code — and no different from any power I have over a sister in New York.

First, Beardsley et al.’s family head had no legal duty to help the others
start their careers. Like my sister in New York City, Beardsley et al.’s sisters
and younger brothers could only rely on their older brother’s goodwill.
Second, if Beardsley et al.’s older brother was richer than the others, he was
richer because of parental preferences, not because of the law. As explained
in Section 4, the pre-War Civil Code never mandated primogeniture. If they
so chose — and subject only to those limits described in that section —
parents could split their wealth among their children.

2.4 The desire to stay in the family

Because a family head had only limited power to expel (Section 2.2) and
because expulsion imposed only a minimal financial cost on those who
were expelled (Section 2.3), the sole remaining issue is how badly mem-
bers wanted to stay in their stem family. If expelled, a family member
automatically started his or her own independent legal family (Civil
Code, § 742). Effectively, therefore, the issue is whether most people
strongly wanted to stay in their original family.

This is a crucial question to test. If most men stayed in their stem family
as subordinate members (most women left it when they married), then
heading a small independent family might have been stigmatizing. On the
other hand, if most men (other than the oldest brother) left their stem
family to start their own legal family anyway, then they would not have

21Stepparents were generally treated as parents under the Code. See Civil Code, §
728; Hozumi (1933: §6—67).
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cared as much whether their head expelled them.22 According to census
data, virtually all adult males did leave their stem families.

The data appear in Table 5.1. Unfortunately, the national government
seems not to have published the number of family heads in the country,
and neither did most prefectural governments. Necessarily, therefore, the
data are partial. Nonetheless, a few prefectures did divide their popula-
tion into family heads and members, and the table summarizes these
data. Note that it covers several diverse prefectures (from urban Osaka to
rural Shizuoka) and spans several decades (from 1885 to 1921).

Consider now two back-of-the-envelope estimates. First, if most adult
younger brothers stayed on the registers of their stem families, then the
number of physically independent households should significantly exceed
the number of legal family heads. In fact, this does not occur. By dividing
the number of legal family heads by the number of physically indepen-
dent households, one obtains the following percentages:

Prefecture Heads/Households
Chiba 103.9%
Nagasaki 100.4

Osaka 81.5
Shizuoka 98.9
Yamaguchi 100.0

Apparently, almost every physically independent household was a legally
distinct family.

Second, if many younger brothers stayed in their original stem family,
the number of adult males should significantly exceed the number of male
family heads. In fact, this does not occur either. Note that males would
seldom head their own houses before their mid-twenties, and that most
would probably resign their headship by age sixty. Because the Osaka
census data divide the population by age, note the male age distribution
(Osaka, 1914: §8—9):

Age Number
0-25 439,191
25-60 368,176
60 and over 60,827

22Qne could also start one’s own family voluntarily by Civil Code, § 743 (a).
Although one needed the head’s consent to do so (id.), any refusal to consent was
governed by the usual abuse-of-right standard. See Tsuzuki v. Tsuzuki, 3924 Horitsu
shimbun 9 (Tokyo Minji D. Ct. Oct. 11, 1935). According to Nakane (1990: 219),
even during the Tokugawa period, “the system decreed that younger sons move out
and establish their own fe” upon marriage.
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Table 5.1. Legal family heads and members, and physically independent households, in selected prefectures

Family heads

Family members

Prefecture Male Female Total Male Female Total Households Date
Chiba 237,014 16,980 253,994 536,468 751,233 1,287,701 244,562 1921
Nagasaki 167,069 16,505 183,574 336,900 391,228 728,128 182,859 1913
Osaka 347,175 60,127 407,127 536,846 806,233 1,342,079 499,923 1914
Shizuoka 247,536 14,478 262,014 584,494 790,429 1,374,923 264,906 1919
Yamaguchi 193,275 6,932 200,207 266,456 433,157 699,613 200,208 1885

Sources: Chiba ken chiji kanbo (ed.), Chiba ken tokei sho [Chiba Prefectural Statistics] (Chiba: Chiba ken, 1925), pp. 46, 48—9;
Nagasaki ken (ed.), Nagasaki ken tokei sho [Nagasaki Prefectural Statistics] (Nagasaki: Nagasaki ken, 1913), pp. 33, 39; Osaka fu (ed.),
Osaka fu tokei sho [Osaka Prefectural Statistics] (Osaka: Osaka fu, 1916), pp. 39, 60—1; Shizuoka ken chiji kanbo (ed.), Shizuoka ken
tokei sho [Shizuoka Prefectural Statistics] (Shizuoka: Shizuoka ken, 1919), pp. 39, 61; Yamaguchi ken (ed.), Yamaguchi ken tokei sho
[Yamaguchi Prefectural Statistics] (Yamaguchi: Yamaguchi ken, 1885), pp. 90, 92.
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Recall from Table 5.1 that there were 347,175 male family heads in
Osaka. If there were only 368,176 males between the ages of twenty-five
and sixty, then — as a rough estimate — 94 percent of all twenty-five to
sixty-year-old males must have legally headed a family. Apparently, most
adult males did #not stay in their stem family as subordinate members.
Instead, upon becoming adults (probably upon marrying) they left their
original family and formed their own, independent family.

The Yamaguchi data also let one test the eagerness of younger sons of
different social classes to leave the stem family. In its 1885 census,
Yamaguchi prefecture divided its population by commoners and (former)
samurai.23 If, as so many observers claim, the stem family were a strong
samurai tradition, then perhaps younger brothers in samurai families
would more likely have stayed in their stem family than younger brothers
in commoner families.24 If so, then (adjusted for family size), the fraction
of households headed by non-family heads should be larger among sam-
urai than among commoners. Similarly, the fraction of men who did not
head families should also be larger among samurai than among common-
ers. In fact, neither phenomenon occurred.

Consider first the number of male family heads, male family members
(of all ages), and physically independent households for the samurai and
commoner groups:

Male Heads Male Members Households
Samurai 15,621 20,448 16,129
Commoner 177,654 246,008 184,078

Note that the samurai and the commoners had about the same size
households: 4.4 members among the samurai, and 4.5 members among
the commoners.

According to these data, both samurai and commoner younger broth-
ers left their stem families to form their own independent families. The
ratio of male family heads to households was 96.9 percent for samurai,
and 96.5 percent for commoners. The ratio of male family heads to
male family members (of all ages) was 76.4 percent for the samurai,
and 72.2 percent for the commoners. At least in Yamaguchi, the sam-
urai — those people whose family patterns the Civil Code supposedly
imposed on everyone else — left the stem family as readily as anyone
else.

23Yamaguchi (1885: 90, 92). According to the census, there were no aristocratic
families in Yamaguchi.

24Nakane (1990: 221) argues that during the Tokugawa period many younger
samurai sons “remained in their natal household in the unpromising status of
heyazumi, one who is permitted to occupy a room.”
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3 THE POWER OVER MARRIAGE

Although scholars routinely assign the head the power to control mar-
riages in the family, in fact he had no such power. The misunderstanding
probably arises from § 750 (a) of the Civil Code:

In order for a family member to marry or to enter an adoptive relationship, he or
she must obtain the consent of the family head.

Scholars apparently stop reading with subsection (a), for subsection (b)
provided:

If a family member marries or enters an adoptive relationship in violation of the
previous subsection, the head may, within one year of the date of such marriage or
adoption, expel such member from the family or refuse his or her reentry into the
family.

The implication is obvious but crucial: the head did not have the power to
veto marriages. Rather, he had the power to expel members who married
without his consent (a power, Section 2 suggests, with little substance).25
Even over his opposition, a couple could properly register their marriage.
When they did, the registrar was to warn them that they lacked that
consent, but — crucially — to proceed with the registration (Civil Code, §
776; see Hozumi, 1933: 154).

This system gave family heads very little control over marriages, for
children generally left their family upon marriage anyway. Most women
who married joined their husband’s family (Civil Code, § 788), and most
younger sons who married started their own legal family (Section 2.4).
The point was not lost on contemporaries. “Depending on the situation,
this expulsion and reentry refusal right is a terribly weak system,” ob-
served University of Tokyo law professor Shigeto Hozumi (1933: 156). If
the expelled spouse would otherwise have succeeded to the family’s head-
ship, it had some bite. “Otherwise, if a house member is already indepen-
dently established and does not need the head’s support, he or she will
feel no pain from the expulsion. Indeed, he or she may even feel as if the
air is cleared and that he or she has been liberated” (id.).

This does not mean men and women could marry as they pleased. Until
they reached the statutory age - thirty for men, twenty-five for women —
they could marry only if both of their parents consented.26 If they submit-
ted their marriage application without their parents’ consent, the registrar
— contrary to his practice when they lacked their head’s consent — refused
it (Civil Code, § 776). If he mistakenly accepted it, their parents could

25[f he consented to the wedding, he could not later withdraw his consent at the time
of registration. See Hayashi v. Hayashi, 2 Daihan minshu 696 (Daishin’in [Supreme

Court] Dec. 27, 1923).
26Civil Code, § 772 (a); see Hozumi (1933: 290—1); Fukushima (1962).
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later void the marriage (§ 783). Because the family head generally was the
father (Section 2.4), of course, he usually did have a veto. Crucially,
though, he had the veto only because he was a father, not because he was
a family head. He had no more power than his wife, and the stem family
with its elaborate rules of headship necessarily had almost no effect on
marriage patterns at all.

4 PRIMOGENITURE
4.1 Introduction

According to most scholars, the pre-War Civil Code required that all
property pass from the oldest male of one generation to the oldest male in
the next. “Primogeniture,” Joy Hendry (1986: 16) writes, “was institu-
tionalized in the Meiji Civil Code.” Oda (1992: 241) claims that “[iln the
pre-War period, the ‘house’ and all the property contained in it were
inherited by the eldest son. The younger sons and daughters had no rights
whatsoever to the estate.” Robert Smith (1983: 34) more carefully (and
rightly) notes that the property did not necessarily pass to the oldest son,
but does argue that by law the entire estate passed to a single child,
whichever it might be: “it was the genius of the civil code that it required
impartible inheritance.” And University of Tokyo professor Tadashi
Fukutake (1982: 26—7) flatly declares that “with the Meiji Civil Code
primogeniture became the law of the land.”

4.2 Family heads

These accounts misstate the law. If the head of a family so chose, he could
readily and legally split his estate and leave up to half of his assets to
people other than his oldest son. Notwithstanding the many easy refer-
ences to primogeniture in the literature, the easy references are wrong.
The Civil Code did #not require primogeniture. It merely let people leave
their property to their oldest son if they so chose.

Take several examples. First, suppose family head H had four sons, A,
B, C, and D. Absent special circumstances, A (the oldest) would become
the next head (Civil Code, § 970). If A were a daughter and B a son, B
would become the next head (id.). And if A were a son but died before H
died or resigned the headship, A’s oldest son (if any) would become the
next head (§ 974). So far — but only so far — the usual accounts are right.

Suppose now that H died intestate (died without leaving a will). Under
§ 986 of the Civil Code, the next household head (A, in this example)
would take all the property of H. If H resigned from the headship before
he died, his property would again pass to A (Civil Code, § 964(a]). The
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intestate rule was thus one of impartible inheritance. Crucially, however,
it was only the intestate rule.

Suppose that H did not want to leave everything to A. The Code did let
him transfer property to his other children. The mechanisms were simple:
he could either devise property to his other children by will, or transfer
property to them through inter vivos gifts (gifts made while still alive).

To be sure, H could not leave his younger children as much as he left
succeeding head A. If he tried, under § 1130 of the Code A could “take
against the will.” By the terms of this section, he could demand up to half
of H’s estate (calculated by adding back in inter vivos gifts to his other
children — Civil Code, §§ 1032—1033), regardless of the terms of the will.
Suppose H died with an estate of ¥ 1,200. If by will he left it to his four
sons in equal portions, A could demand ¥ 600 rather than the ¥ 300 he
would take by will. B, C, and D would then receive ¥200 a piece,
notwithstanding H’s attempt to leave them ¥ 300 each. The same limits
applied if H tried to divide his estate equally while still alive.

Should H choose to do so, therefore, he could leave his younger chil-
dren up to half of his estate. He could do this either by will or by gift.
Wills were easy to write,27 and #nter vivos gifts were easy to make. For
anyone with substantial property, neither the trouble of writing a will nor
the trouble of making a gift would have deterred him from splitting his
estate. To the extent some Japanese did leave all their assets to their oldest
son, therefore, they did not do so because the Civil Code required it — for
the Code did not require it. They did so because that was what they
wanted to do.

4.3 Family members

For people not heads of a family, the Civil Code actuually banned pri-
mogeniture. Suppose M, a family member not a head, died leaving a
husband (the family head), four children, and two parents. If she died
intestate, all of her property passed to her children in equal portions
(Civil Code, § 994). None passed to her husband or parents, and the sex
and birth order of her children made no difference (§ 1004).28
Although a non-head could also dispose of his or her property by will,
the law allowed some of the descendants to take against the will. Specifi-
cally, the decedent’s lineal descendants could together demand up to one-
half of the decedent’s estate (§ 1131). Consider two simple examples.

27For the rules that governed the writing of wills, see Civil Code, §§ 1067—1075.

28This discussion ignores minor complications not relevant here — e.g., that illegiti-
mate children received half the portions of legitimate children (§ 1004).
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1. M dies with an estate of ¥ 1,200, a “dear friend,” and four children.
She tries to bequeath her entire estate to her friend. Under the Code,
her friend can take only ¥600, and her four children can demand
¥ 150 each.

2. M dies with a ¥ 1,200 estate, and four children. Believing in pri-
mogeniture, M bequeaths all her property to oldest son A. Notwith-
standing that will, A can demand only ¥ é6oco. B, C, and D can then
collect ¥ 200 each.

Even if a family member with several children wanted to pass all of his or
her property to his or her oldest son, the law forbad it.

§ THE POWER OF HUSBANDS
5.1 Trial marriages

Introduction. Scholars frequently note how late people registered their
marriages in pre-War Japan, and stress how exploitative this practice was.
After the bride and groom performed the religious wedding ceremony,
they explain, the pair moved to the husband’s home. They then waited
several years to record the marriage, often until the woman gave birth.
Until they registered it, they were not legally married (Civil Code, § 775),
and the wife was effectively on trial. If her husband’s family did not like
her, they sent her home, no questions asked.

As University of Tokyo professor Yozo Watanabe (1963: 365) put it,
“[i]f the report [to the family registry] is postponed for some time after
the ceremony, the interval can be used as a trial period; and if the new
wife should not fit in with her husband’s family, she can be expelled from
it unilaterally and without the possibility of judicial recourse.”2? Writes
Hendry (1986: 22), “marriages often were not legally registered until
after a period of adjustment, perhaps until a baby was due to be born, so
the [bride], or indeed [an adopted son-in-law], could be sent home with-
out legal recourse.”

Strategy and law. These accounts miss what courts actually did, for the
law did give the spurned bride or groom legal recourse. If a groom’s
family tried to use the pre-registration period as a trial, they did so at their
peril. If they rejected the bride, she could sue for breach of contract to
marry.3° The rule is not the rule of a few isolated, idiosyncratic opinions.
It is a rule courts repeated many times, at all levels of the judicial hier-

29Watanabe elsewhere more carefully qualifies this statement (e.g., 196 3: 366 nn. 7, 9).
30For general discussions, see, e.g., Coleman (1956); Iwata (1935); Bai (1992).
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archy, from the Supreme Court in Tokyo to the District Court in Hako-
date.3!

Because the Civil Code provided that a marriage did not take effect
until registered, the very earliest courts did treat unregistered relation-
ships inconsistently. Sometimes, they awarded a spurned spouse-to-be
contract damages,32 sometimes tort.33 Sometimes, they simply declared
the relationship unprotected.34

By the mid-1910s, however, the courts had made the rule clear: spur-
ned prospective spouses could recover significant sums (see “Damages”

31lnadditiontothe many cases cited elsewhere in this discussion, see Miyashiv. Sagara,
3544 Horitsu shimbun 18 (Daishin’in [Supreme Court] Mar. 27, 1933); Okubo v.
Yoshida, 11 Daihan minshu 1525, 3451 Horitsu shimbun 12 (Daishin’in [Supreme
Court] July 8, 1932); Okaku v. Ushiyama, 3345 Horitsu shimbun 15 (Daishin’in [Su-
preme Court] Nov. 27, 193 1), 4ff 'g 3257 Horitsu shimbun 13 (Tokyo Ct. App. Mar. 23,
193 1); lkegamiv. Nozaki, 2670 Horitsu shimbun 7 (Daishin’in [Supreme Court] Feb. 26,
1927); Noharav. Yoshizawa, 2§ Daithan minroku 1010 (Daishin’in [Supreme Court] June
11,1919); Kiyamav. Sadaishi, 2 § Daihan minroku 693 (Daishin’in [Supreme Court] Apr.
23,1919); Fujimoto v. Ishida, 21 Horitsu hyoron min 560 (Tokyo Ct. App. Apr. 7,193 2);
Kuroda v. Iwaki, 20 Horitsu hyoron min 1102 (Tokyo Ct. App. July 14, 1931); Okumav.
Okuma, 19 Horitsu hyoron min 419 (Tokyo Ct. App. Dec. 23, 1929); Noguchi v.
Noguchi, 2574 Horitsu shimbun 14 (Tokyo Ct. App. May 1, 1926); Komiya v. Komiya,
2452 Horitsu shimbun 5 (Tokyo Ct. App. Aug. 10, 1925); Sugina v. Ono, 10 Horitsu
hyoron min 94 (Tokyo Ct. App. Dec. 14, 1920); Tsubota v. Hamana, 9 Horitsu hyoron
min 492 (Tokyo Ct. App. Apr. 14, 1920); Nakamura v. Takubo, 9 Horitsu hyoron min
264 (Tokyo Ct. App. Mar. 8, 1920); Yoshizawa v. Nohara, 8 Horitsu hyoron min 282
(Tokyo Ct. App. Jan. 30, 1919); [No names given], 2 Horitsu hyoron min 271 (Tokyo Ct.
App. Mar. 8, 1913); Hazama v. Tomiyama, 4780 Horitsu shimbun 17 (Shizuoka D. Ct.
Feb. 5, 1942); Harada v. Mizuno, 21 Horitsu hyoron min 1142 (Tokyo D. Ct. Nov. 17,
1932); Tsukamoto v. Yonehara, 21 Horitsu hyoron min 339 (Osaka D.C. Nov. 27,
1931); Kobayashi v. Kanazawa, 3 3 12 Horitsu shimbun 12 (Osaka D. Ct. Aug. 6,193 1);
Ishida v. Morimoto, 20 Horitsu hyoron min 5 52 (Tokyo D. Ct. Mar. 6, 193 1); Hayashi v.
Inukai, 18 Horitsu hyoron min 63 4 (Ogaki Ward Ct. Dec. 18, 1928); Ishizuka v. Someya,
13 Horitsu hyoron min 293 (Tokyo D. Ct. Aug. 3, 1923); Hataya v. Iwase, 10 Horitsu
hyoronmin 1330 (ChibaD. Ct. Oct. 15, 1921); Yoshida v. Ito, 9 Horitsu hyoron min 264
(Tokyo D. Ct. Mar. 30, 1920); Ono v. Yamauchi, 8 Horitsu hyoron min 197 (Tokyo D.C.
Mar. 10, 1919); Kawano v. Sakai, 7 Horitsu hyoron min 334 (Tokyo D. Ct. May 15,
1918); Ando v. Noguchi, 1135 Horitsu shimbun 29, 5 Horitsu hyoron min 267 (Tokyo
D. Ct. Mar. 6, 1916).

32See, e.g., Fujita v. Harigatani, 383 Horitsu shimbun 6 (Mito D. Ct. June 11, 1906).

33See, e.g., Kuroki v. Suzuki, 17 Daihan minroku 16 (Daishin’in [Supreme Court] Jan.
26, 1911).

34See, e.g., Hiramatsu v. Ide, 17 Daihan minroku 169 (Daishin’in [Supreme Court]
Mar. 25, 1911); Fujii v. Takeda, 3 Horitsu hyoron min 398 (Tokyo Ct. App. July 25,
1914),aff g 841 Horitsu shimbun 13 (Tokyo D. Ct. No date, journal issue date of Feb. 10,
1913); Ishibashi v. Sasaki, 29 Horitsu shimbun 6 (Tokyo Ct. App. Mar. 22, 1901); Hiraki
v. Fuwa, 885 Horitsu shimbun 21 (Tokyo D. Ct. May 14, 1913); [No names given], 2
Horitsu hyoron min 179 (Tokyo D. Ct. Apr. 11, 1913); [No names given], 2 Horitsu
hyoron min 113 (Tokyo D. Ct. Mar. 31, 1913).
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below for details) from the spouse (and parents-in-law) who rejected
them. The gist of the rule was straightforward.

If

(a) a man and a woman were duly wed in a public ceremony,

(b) they then cohabited, and

(c) one spouse refused to register the marriage without an acceptable
reason,

then the rejected spouse,

(i) could not sue for specific performance (i.e., could not force the other
spouse to register the marriage), but

(i) could sue for emotional, out-of-pocket, and reputational damages,
determined by the respective social and educational backgrounds of
the two parties (see below for details).

A famous 1915 case illustrates how the rule worked. The husband in the
case argued that a “marriage takes effect only upon the filing with the
registry, . . . and whether to register a marriage remains entirely at the
discretion of the parties.”35 He chose, he explained, to exercise his discre-
tion not to register it. Soon after their wedding, he had been hospitalized.
Despite his suffering, his bride had refused to visit him. Who needs such a
wife, he concluded, and opted to end the relationship. The court agreed that
she could not force him to marry her, but also held that he owed her damages:

Where one party, without a proper reason, breaches his or her promise and
refuses to marry, that party must compensate the other for any tangible or intan-
gible damages that the other incurred by believing the promise.3¢

His bride’s cold heart did not constitute sufficient reason, and he owed
her compensation.

The presence of an agreement. Like any legal rule, the principle had its
ambiguities. As noted in parts (a) and (b) of the formula, a spouse owed
damages only when the couple both had been publicly wed, and had lived
together. Yet the courts had developed the rule to protect voluntary agree-
ments to marry, and many people without weddings or cohabitation still
seemed to have agreed to marry. At the same time, the courts hesitated to
invite swearing contests over who promised what to whom before jump-
ing into bed. Pillow talk is not something judges referee well, and Japa-
nese judges knew that.

35Taninaka v. Nozawa, 21 Daihan minshu 49, 5 1 (Daishin’in [Supreme Court] Jan. 26,

1915).
361, at §2.
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The result was a line that was less clear than the formula implied.
Where the parties had both wed and cohabited, the outcome was straight-
forward: the party refusing to register the marriage owed the other dam-
ages. Sometimes, though, courts also enforced contracts to marry where a
couple had lived together but had not had a public wedding.37 Sometimes
they enforced contracts where they had wed but not yet lived together.38
On rare occasions they enforced contracts where they had neither wed
nor cohabited.3® Yet they also rejected many claims where one party
asserted that the other had promised to marry, but could not (having
either not wed or not cohabited) produce sufficient verifiable evidence of
the promise.40

Exculpatory reasons. The hardest lines to draw concerned part (c) of the
formula: what constituted an acceptable reason for refusing to register a
marriage. As scholars like Watanabe and Hendry suggest, the parties
often cited family opposition.41 After all, they usually could not legally
register the marriage without their parents’ consent (see Section 3). Not-
withstanding, the courts overwhelmingly rejected family opposition as a
defense.42 Even when parties recited the traditional Japanese formula that

37See, e.g., Nomura v. Isomura, 8 Horitsu hyoron min 853 (Daishin’in {Supreme
Court] June 1, 1919) (declaring wedding not necessary); Yoshizawa v. Nohara, 8 Horitsu
hyoron min 282 (Tokyo Ct. App. Jan. 30, 1919); Oda v. Matsumoto, 4726 Hortsu
shimbun 28 (SagaD. Ct. Aug. 2§, 1941); Nakayama v. Ishiwatari, 3704 Horitsushimbun
10 (Tokyo D. Ct. Apr. 12, 193 4); Ono v. Yamanouchi, 8 Horitsu hyoron min 197 (Tokyo
D. Ct. Mar. 10, 1919).

38See, €.g., Saito v. Ito, 323 1 Horitsu shimbun 10, 20 Horitsu hyoron min 210 (Tokyo
Ct. App. Dec. 16, 1930) (muko yoshi ceremony)

39See, e.g., Okabayashi v. Okabayashi, 3240 Horitsu shimbun 4, 20 Horitsu hyoron
min 208 (Daishin’in [Supreme Court] Feb. 20, 1931).

40See, e.g., Enomoto v. Nakada, 3738 Hontsu shimbun 4 (Tokyo Ct. App. July 20,
193 4),aff’g 3525 Horitsushimbun s, 22 Horitsu hyoron min 479 (Tokyo D. Ct. Feb. 16,
1933); Okumura v. Yumoto, 9 Horitsu hyoron min 1142 (Tokyo Ct. App. June 11,
1920); Okawa v. Matsuda, 4298 Hontsu shimbun § (Tokyo Minji D. Ct. July 4, 1938);
Ishibashi v. Ishii, 4139 Horitsushimbun 3 (Tokyo Minji D. Ct. May 2§, 1937) (where one
spouse is already married); Fukazawa v. Ota, 3549 Horitsu shimbun 7, 22 Hortsu
hyoron min 481 (Tokyo D. Ct. Feb. 24, 1933); Takano v. Kobayashi, 3304 Hontsu
shimbun 9, 20 Horitsu hyoron min 989 (Mito D. Ct. July 30, 193 1); Takaishi v. Akizuki,
4371 Horitsu shimbun 13 (Nagasaki Ward Ct. Dec. 23, 1938).

41“[1]t 1s routinely noted that one of the major tasks confronting the new bride is
learning ‘the ways of the house’ (kafu) of her husband,” reports Robert Smith (1983: 93).
“In the past, her failure to do so served as the rationale for sending her back to her natal
house.”

42]n addition to the cases cited in note 43, see Arakawa v. Ohashi, 13 Horitsu hyo-
ron min 497 (Daishin’in {Supreme Court] Apr. 14, 1924); Chin v. Nakayama, 3734
Horitsu shimbun 11 (Tokyo Ct. App. June 25, 1934), modifying sub nom. Naka-
shima v. Chinza, 3§70 Horitsu shimbun § (Tokyo D. Ct. June 17, 1933);
Takahashi v. Iwata, 3702 Horitsu shimbun 17 (Tokyo Ct. App. Mar. 8,193 4); Yamadav.
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the other spouse “did not fit the ways of the house” (kafu ni tekisezu), the
courts routinely held them liable.#3 Complained one mother-in-law:

She never bothers to put away valuables. She hasn’t balanced the accounts for
even a month. In caring for the house, she’s worse than a ten-year old. House-
work’s a real problem because she’s never gotten a single piece of clothing clean. 1
remind her of these things regularly, but she’s got this habit of lying to us. Appar-
ently, she’s never done a kind thing for any of our neighbors either.44

To the court, none of this mattered. In refusing to register the marriage,
her son and family breached their contract to marry and owed the bride
damages.

Over the pre-War decades, litigants unsuccessfully plied the courts with
a stream of other reasons. In general, the cases suggest that courts more
readily excused prospective wives than prospective husbands. Consider
the reasons prospective husbands gave but courts rejected: her family
demands that I loan them large amounts of money;*S her family did not
pay the dowry they promised;#¢ she has chronic tuberculosis;*” her father
has a criminal record;*8 she is feeble and sleeps during the day;*° and she

Fujiyama, 3697 Horitsu shimbun 7 (Tokyo Ct. App. Feb. 28, 1934); Okubo v. Yoshida,
3369 Horitsu shimbun 12 (Tokyo Ct. App. Dec. 12, 1931); Fujimoto v. Matsumoto, 6
Horitsu hyoron min g9o4 (Osaka Ct. App. Oct. 6, 1917); Nishijima v. Tanaka, 1178
Horitsu shimbun 24 (Nagoya Ct. App. Oct. 3, 1916); Ueide v. Hashimoto, 29 Horitsu
hyoron min 826 (Tokyo Minji D. Ct. May 6, 1940); Senba v. Higashi, 3506 Horitsu
shimbun 17 (Hakodate D. Ct. Nov. 25, 1932); Kimura v. Hatsuyama, 3205 Horitsu
shimbun 4 (Tokyo D. Ct. Nov. 26, 1930); Maeda v. Handa, 3724 Horitsu shimbun §
(Odawara Ward Ct. June 30, 1934); Matsuyama v. Sato, 3710 Horitsu shimbun 16
(Yamagata Ward Ct. May 19, 193 4); Oshino v. Ota, 3 5§77 Horitsu shimbun 5 (Tsuchiura
Ward Ct. No date, journal issue of July 23, 1933); Akiyama v. Komoike, 4201 Horitsu
shimbun 9 (Osaka Ward Ct. Sept. 8, 1937); Suzuki v. Yabusaki, 2371 Horitsu shimbun
17, 14 Horitsu hyoron min 145 (Matsudo Ward Ct. Dec. 27, 1924).

43See, e.g., Tanizaki v. Kurihara, 2§ Daihan minroku 492, 8 Horitsu hyoron min 455
(Daishin’in [Supreme Court] Mar. 21, 1919); Fukuda v. lida, 1939 Horitsu shimbun 17
(Tokyo Ct. App. Dec. 6 1921); Makiuchi v. Tsukada, 1237 Horitsu shimbun 21, 6
Horitsu hyoron min 214 (Tokyo Ct. App. Feb. 5, 1917); Fujiwara v. Kimoto, 1182
Horitsu shimbun 24 (Osaka Ct. App. Oct. 13, 1916); Shimojima v. Sekiguchi, 3190
Horitsushimbun 15 (Tokyo D. Ct. Oct. 8, 1930); Komoriv. Tsuji, 3074 Horitsu shimbun
12 (Tokyo D. Ct. Nov. 29, 1929); Minami v. Inoue, 233 4 Horitsu shimbun 18 (Osaka D.
Ct. Oct. 8, 1924).

44Fujimoto v. Matsumoto, 6 Horitsu hyoron min 904, 905 (Osaka Ct. App. Oct. 6,
1917).

45Kamiya v. Suzuki, 3540 Horitsu shimbun 6 (Tokyo D. Ct. Mar. 6, 1933).

46Ichimura v. lizuka, 13 Horitsu hyoron min 291 (Tokyo Ct. App. June 18, 1923).

47Goto v. Oyama, 3965 Horitsu shimbun 4 (Daishin’in [Supreme Court] Mar. 12,
1936).

48Sekiguchi v. Iwasaki, 3038 Horitsushimbun 9, 18 Horitsu hyoron min 1137 (Tokyo
Ct. App. Mar. 22, 1929). ;

49Mori v. Sugiyama, 9 Horitsu hyoron min 538 (Tokyo D. Ct. June 11, 1920).
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refuses to live in my city.5¢ To be sure, some of the other reasons were less
compelling. Predictably, the courts rejected them too: we don’t love each
other;5! we’re sexually incompatible;52 her family is poorer than I
thought;53 numerological considerations are inauspicious;5* she ran home
when she became pregnant;55 she had someone else lecture me after a
fight;56 she is fifteen years older than I;57 and — apparently there being no
shame in litigation — she has venereal disease (which I gave her).58

Only for grave problems did most courts let men escape an agreement
to marry without compensating their fiancée. There were exceptions. On
rare occasions, a court did accept reasons like laziness or disrespect for
the husband’s family.5? In general, though, they accepted only very seri-
ous problems in the relationship: she has a child from an earlier liaison;6°
she is pregnant with someone else’s child;é! or she left me when she found
I was too poor.62

50Sakai v. Nagano, 3076 Horitsu shimbun 12 (Chiba D. Ct. Dec. 23, 1929). This
excuse was unsuccessful despite the fact that the wife had a legal duty (and right) to live
with her husband. Civil Code, § 789; see In re Sorano, 9 Daihan minshu 926 (Daishin’in
[Supreme Court] Sept. 30, 1930); Akatsuka v. Akatsuka, 1632 Horitsu shimbun 12
(Tokyo D. Ct. Oct. 6, 1919); Kawai v. Kawai, 496 Horitsu shimbun 20 (Tokyo D. Ct.
Mar. 25, 1908);

51See, e.g., Wakabayashi v. Suda, 3162 Horitsu shimbun 7 (Tokyo Ct. App. July 3,
1930); Makiuchi v. Tsukada, 1237 Horitsu shimbun 21, 6 Horitsu hyoron min 214
(Tokyo Ct. App. Feb. 5, 1917); Ikeda v. Ono, 3161 Horitsu shimbun 6 (Aug. 4, 1930).

52§ee, e.g., Makiuchi v. Tsukada, 1237 Horitsu shimbun 21, 6 Horitsu hyoron min
214 (Tokyo Ct. App. Feb. 5, 1917).

53Kikuchi v. Arakawa, 4295 Horitsu shimbun 12 (Tokyo MinjiD. Ct. Apr. 28, 1938);
Takemoto v. Ishikawa, 14 Horitsu hyoron min 754 (Tokyo D. Ct. Jan. 26, 192.5). Lest this
seem a totally unsympathetic complaint, note that the defendant in Kikuchi was a young
physician at auniversity hospital. He had married his wife (as amuko yoshi) thinking that
her family’s resources would give him the time he needed for research, and possibly even
to study abroad. Upon marriage, however, he found not only that he could not quit his
hospital job and undertake full-time research, but also that his mother-in-law expected
him to see patients privately at night as well.

54Mihashi v. Yanagida, 3168 Horitsu shimbun 5 (Yokohama D. Ct. Aug. 27, 1930).

55Senba v. Higashi, 3506 Horitsu shimbun 17 (Hakodate D. Ct. Nov. 25, 1932).

560kuma v. Okuma, 3078 Horitsu shimbun 16 (Tokyo Ct. App. Dec. 23, 1929).

57Wakabayashi v. Suda, 3162 Horitsu shimbun 7 (Tokyo Ct. App. July 3, 1930).

58Yanagikawa v. Iwata, 1648 Horitsu shimbun 13 (Osaka Ct. App. Dec. 15, 1919);
Yamada v. Kawanobe, 3712 Horitsu shimbun 17 (Tokyo D. Ct. June 30, 1934).

59Uchida v. lijima, 3247 Horitsu shimbun 15 (Tokyo Ct. App. Feb. 17, 1931); [No
names given), 5 Horitsu hyoron min 148 (Kobe D. Ct. No date, journal issue of 1916);
Nakayama v. Fujimoto, 3300 Horitsu shimbun 9, 20 Horitsu hyoron min 992 (Myoji
Ward Ct. Aug. 8, 193 1); lijima v. Hasegawa, 1589 Horitsu shimbun 19 (Tsuchiura Ward
Ct. June 23, 1919).

60Masukawa v. Yamabe, 3657 Horitsu shimbun 5 (Osaka D. Ct. Dec. 26, 1933).

é1lwasaki v. Tabuse, 1846 Horitsu shimbun 18 (Tokyo Ct. App. Mar. 5, 1921).

62[to v. Mihashi, 1164 Horitsu shimbun 22 (Tokyo Ward Ct. May 3, 1916); see also
Suzuki v. Kuroda, 2703 Horitsu shiimbun 7 (Osaka D. Ct. May 13, 1927) (she publicly
and falsely accused me of sexual relations with my foster mother).
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There being far fewer cases holding women liable under these con-
tracts, there are fewer examples of reasons women gave that courts would
not accept as valid reasons for refusing to register the marriage. At least
one court did hold that a woman could not simply claim that her in-laws
treated her badly.63 Generally, though, courts accepted from women a
wide variety of excuses. Most clearly, women could properly refuse to
register the marriage if their prospective husbands beat them (indeed, the
beating was a tort for which they could collect compensation as well).64
But courts also let women escape their marriage contract for the sort of
reasons they would seldom accept from men: he demands money before
he will register the marriage;65 he wants sex too often;66 or his family
criticizes me too much.6?

As an example of how far some courts would go to protect women,
consider one Tokyo District Court case from 1919.68 After their wedding,
the husband-to-be had cooled on his wife and visited brothels. Angry, she
left him. He begged her to return, and promised to register the marriage if
she did. Instead, she sued him for breach of contract to marry. Never
mind that visiting brothels was legal, that she had left him (not vice
versa), and that he wanted to register the marriage if she would only
agree. The court awarded her damages. In patronizing prostitutes, it
explained, he implicitly breached the marriage contract and could not
now rectify matters by offering to register it. Once he had gone to the
brothels, she could sue him for contract damages.

Damages. Although the rules for determining damages were vague, the
cases suggest a few generalizations. First, spurned spouses-to-be could
not sue for specific performance. Regardless of the terms of the contract,
courts would not force reluctant spouses to register a marriage.5®
Second, spurned spouses-to-be collected damages whose amounts var-

63Suzuki v. Sugita, 22 Horitsu hyoron min 483 (Tokyo D. Ct. Mar. 17, 1933).

64See, e.g., Kaneko v. Inoue, 3194 Horitsu shimbun 9, 20 Horitsu hyoron min 33
(Tokyo Ct. App. Sept. 29, 1930); Yamazaki v. Onagawa, 3833 Horitsu shimbun 4 (To-
kyo D. Ct. Apr. 6, 1935); Yamanaka v. Akasaka, 3700 Horitsu shimbun 5 (Osaka D.
Ct. May 30, 1934); Seien v. Seien, 2754 Horitsu shimbun 8 (Takase Ward Ct. July s,
192.7).

65Hirano v. Miyanouchi, 1404 Horitsu shimbun 21 (Tokyo D. Ct. Apr. 24, 1918).

66Seien v. Seien, 2754 Horitsu shimbun 8 (Takase Ward Ct. July s, 1927).

67Tsurui v. Shibata, 3 210 Horitsu shimbun 12 (Daishin’in [Supreme Court] Nov. 29,
1930).

68Abe v. Ono, 8 Horitsu hyoron min 1086 (Tokyo D. Ct. Sept. 8, 1919).

69See, e.g., Kiyama v. Sadaishi, 8 Horitsu hyoron min § 41 (Daishin’in [Supreme Court]
Apr. 23, 1919); Sugina v. Ono, 10 Horitsu hyoron min 94 (Tokyo Ct. App. Dec. 14,
1920); Makiuchi v. Tsukada, 1237 Horitsu shimbun 21 (Tokyo Ct. App. Feb. 5, 1917);
Sakamoto v. Harada, 1160 Horitsu shimbun 28 (Sapporo D. Ct. June 27, 1916).
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Table 5.2. Awards granted women for physical and psychological harm
in contract-to-marry cases, where reported decision provides detail
about the defendant’s assets or income

Date Award Defendant’s status, assets, or income

1920 ¥500 Shop with revenues of ¥5 to ¥7/day.

1923 150 5 to 7.5 acres of agricultural land

1925 700  Income of ¥70/month

1929 500 House and 2.2 acres of agricultural land

1929 700  Salary of ¥42/month and pension of ¥416/year

1929 1,000 “Middle-class” farm family with house and 1.2 to 1.5 acres of
agricultural land

1930 800  “Middle-class” farm family with 44 acres of agricultural land

1932 7,000 Member of the peerage

1934 700 2.5 acres of agricultural land

1934 300  Assets of ¥20,000, and ¥400 to ¥500/year pension

1938 1,000  Physician with ¥200/month income

1941 2,500  Assets of ¥30,000

Note: Awards are given in nominal amounts, unadjusted for changes in price levels.
Sources: Chin v. Nakayama, 3734 Horitsu shimbun 11 (Tokyo Ct. App. June 25,
1934), aff 'g sub nom. Chin v. Nakayama, 3570 Horitsu shimbun 5 (Tokyo D. Ct. June
17, 1933); Takahashi v. Iwata, 3702 Horitsu shimbun 17 (Tokyo Ct. App. Mar. 8,
1934); Kaneko v. Inoue, 3194 Horitsu shimbun 9 (Tokyo Ct. App. Sept. 29, 1930);
Okuma v. Okuma, 19 Horitsu hyoron min 419 (Tokyo Ct. App. Dec. 23, 1929);
Sekiguchi v. Iwasaki, 3038 Horitsu shimbun 9 (Tokyo Ct. App. Mar. 22, 1929);
Ishizuka v. Shibuya, 13 Horitsu hyoron min 293 (Tokyo Ct. App. Aug. 3, 1923); Oda
v. Matsumoto, 4726 Horitsu shimbun 28 (Saga D. Ct. Aug. 1, 1941); Kikuchi v.
Arakawa, 4295 Horitsu shimbun 12 (Tokyo Minji D. Ct. Apr. 28, 1938); Harada v.
Mizuno, 21 Horitsu hyoron min 1142 (Tokyo D. Ct. Nov. 17, 1932); Sakai v. Nagano,
3076 Horitsu shimbun 12 (Chiba D. Ct. Dec. 23, 1929); Takemoto v. Ishikawa, 14
Horitsu hyoron min 754 (Tokyo D. Ct. Jan. 26, 1925); Yoshida v. Ito, 9 Horitsu
hyoron min 264 (Tokyo D. Ct. Mar. 30, 1920).

ied widely, would not support a family comfortably, but were generally
substantial nonetheless. Like modern divorce courts in the West, the pre-
War Japanese courts determined the compensation by the parties’ social,
economic, and educational backgrounds. Because they seldom published
the wealth or income of the parties, the cases do not disclose the algo-
rithm they used. In most of the cases they reported, however, they
awarded damages in the ¥200 to ¥ 500 range. Table 5.2 reports the
closest thing to an algorithm I could construct — the contract damages for
physical and emotional distress that courts awarded women in those rare
cases I was able to locate where the reported decision gave significant
details about the defendant’s financial status.
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Third, if a spouse-to-be from a rich family seemed to have taken advan-
tage of one from a poor family, the courts awarded particularly large
amounts. Although they never said so explicitly, they seem implicitly to
have been bound by a sense of noblesse oblige. One of the largest
amounts they awarded, for example, was a 1932 award of ¥7,000. The
plaintiff was a young servant woman — and her prospective husband was
her former employer and a member of the peerage.”0

Last, spurned women collected more than spurned men.”! About this,
the courts were explicit: They used the “rule of experience that men
usually suffer less psychological damage from breach of a contract-to-
marry than women.”72 At times, their partiality toward women was al-
most bizarre. In part, for example, they justified their awards to women
as compensation for loss of their virginity. Yet they awarded these
amounts even to brides who obviously had not been virgins at the time of
the marriage contract. They awarded sizeable loss-of-virginity damages,
for example, to divorcées and former geisha.”3

5.2 Asymmetries in divorce

Modern scholars routinely criticize the sexual asymmetries in pre-War
divorce law. The “provisions for divorce were weighted heavily in favor of
the husband,” argues B. J. George Jr. (1965: §11). Susan Pharr (1981:50)
concludes, “The Civil Code consistently favored the husband in provi-
sions relating to divorce, marriage, property rights, and other questions
coming under family law. Adultery constituted legal grounds for divorce
only if committed by the wife.”74 Husbands could sue for divorce if their
“wife has committed adultery” (Civil Code, § 813), in other words, but
wives could not divorce their husbands for their infidelity. Wives who had

70Harada v. Mizuno, 21 Horitsu hyoron min 1142 (Tokyo D. Ct. Nov. 17, 1932).
Another unusually high recovery case (¥ 2,500) involved a factory owner who had agreed
to marry one of the workers in his factory. See Oda v. Matsumoto, 4726 Horitsu shimbun
28 (Saga D. Ct. Aug. 1, 1941).

71For example, in Suzuki v. Sugita, 22 Horitsu hyoron min 483 (Tokyo D. Ct. Mar. 17,
1933), the court held that the wife had breached the marriage contract in leaving her
husband on the grounds that his family treated her badly — but then held her liable for
only ¥200 when their out-of-pocket expenses for the wedding alone were ¥ 1,050.

72]keda v. Tsuchii, 13 Horitsu hyoron min 495, 496 (Okayama D. Ct. Mar. 30, 1924).

73Qkaku v. Ushiyama, 3257 Horitsu shimbun 13 (Tokyo Ct. App. Mar. 23, 1931)
(divorcée); Ishida v. Morimoto, 20 Horitsu hyoron min § 52 (Tokyo D. Ct. Mar. 6, 193 1),
aff 'd sub nom. Fujimoto v. Ishida, 2t Horitsu hyoron min 560 (Tokyo Ct. App. Apr. 7,
1932) (geisha).

74See also Garon (1993: 720) (“a husband could sue for divorce if his wife committed
adultery, whereas adulterous actions by the husband did not constitute grounds for
divorce™); Bernstein (r991a: 8) (“A wife’s adultery [but not her husband’s] constituted
grounds for legal divorce and criminal prosecution”).
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sexual relations with men other than their husbands (whether married or
unmarried) committed a crime (Criminal Code, § 183),75 but husbands
who had sexual relations with unmarried women did not.

Tort rules. Such is a simple summary of the statute — but if it seems
asymmetrical, in crucial ways the courts vitiated those asymmetries.
Most prominently, they did #ot turn a blind eye to a philandering hus-
band. Although a husband who had sex with an unmarried woman did
not commit a crime, he commited a tort against his wife. Accordingly,
she could sue him for damages. As the Supreme Court explained in
1926:

For a home to be peaceful, safe, and prosperous, the husband and wife must
both remain moral. Accordingly, each spouse owes a duty under the marriage
contract to act morally. Should one spouse act immorally and damage the peace,
safety, or prosperity of the family, he or she violates the terms of the marriage
contract and the rights of the other spouse. Just as a wife owes a duty of chastity
to her husband, therefore, a husband owes the same duty of chastity to his wife.

Granted, Civil Code § 813 (c) does not make a husband’s adultery grounds for
divorce, and Criminal Code § 183 does not make adultery by a man a crime.
This, however, was simply a peculiar legislative strategy based on ancient tradi-

tions. In no way does it prevent a wife from demanding chastity of her husband
under the Civil Code.”¢

Nor was this just high-court theory. Women could — and did — collect
damages from their husbands for their adultery.”” The suits were simply
part of a broader legal framework allowing wives to sue their husbands
for their torts. Generally, the women collected the money as part of their
divorce suits, but they could also sue separately.”8 Where one husband
brought in another woman while his wife was away, for example, the
court awarded his wife damages for mental distress.”? Where another
maintained a mistress, his wife became incensed, and they divorced by
mutual agreement.8 After divorce, she sued him in tort for the damage to
her honor. In granting her the money, the Osaka District Court ex-
plained:

75Keiho [Criminal Code], Law No. 45 of 1907.

76Japanv. [Unnamed], s Daihan keishu 318, 325—6 (Daishin’in [Supreme Court} July
20, 1926).

77 Although married women generally could not sue without their husband’s consent,
Civil Code, § 12 (d), that restriction did not apply where her husband had interests
adverse to hers, id., at § 17(f).

78See Hagthara v. Sho, 14 Daihan minroku 3 40 (Daishin’in [Supreme Court] Mar. 26,
1908).

79Ueno v. Ueno, 892 Horitsu shimbun 21 (Tokyo D. Ct. July 14, 1913).

800n divorce by mutual agreement, see Bryant (1984).
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Both husbands and wives must make honesty the basis of their relationship, and
cooperatively promote the peace and prosperity of their life together. If during the
course of a marriage a husband makes someone not his wife his mistress, has
sexual relations with her, and ignores his wife, he violates customary norms of
morality. Not only that, he flagrantly insults his wife and sullies her honor.8!

Obviously, he must compensate her for the damages she suffers from such
a tort. Indeed, suggested the Supreme Court, if a husband mistreated his
wife and then refused to agree to an out-of-court divorce, his wrongful
refusal itself justified tort damages.82

Divorce rules. Neither did courts enforce the asymmetries in the Code’s
divorce rules.83 Rather, they routinely let women divorce their husbands
for adultery.84 The rule was clearest where a husband lived with another
woman. Consistently and repeatedly, the courts held that his wife could

81Tsujimoto v. Hirai, 2889 Horitsu shimbun 13, 15 (Osaka D. Ct. July 25, 1928).

82Hagihara v. Sho, 14 Daihan minroku 340 (Daishin’in [Supreme Court] Mar. 26,
1908) (where husband commits a “grievous insult™).

83Moreover, part of the asymmetry disappears in a closer reading of § 813 itself.
According to § 813 (c), a wife can sue for divorce if her husband is sentenced for “illicit
sexual intercourse.” Because sex with a married woman was a crime, even by the terms of
the Civil Code itself a husband could safely have had sexual relations without risking
divorce only if he had sex with an ##married woman. See de Becker (1921: 526 n.*).

84 Adultery was not the sole, or even the principal, misconduct for which women could
divorce their husbands. For example, courts routinely held that a wife could divorce a
husband who beat her (even if he beat her only once). See, e.g., Hisata v. Hisata, 1849
Horitsu shimbun 17 (Tokyo Ct. App. Apr. 11, 1921); [No names given], 627 Horitsu
shimbun 17 (Daishin’in [Supreme Court] Feb. 2, 1910); [No names given], 53 3 Horitsu
shimbun 18 (Daishin’in [Supreme Court] Oct. 10, 1908); Shichida v. Shichida, 13 Daihan
minroku 580 (Daishin’in [Supreme Court] May 24, 1907); Murooka v. Murooka, 287
Horitsu shimbun 17 (Daishin’in [Supreme Court] No date, journal issue of June 25,
1905); Haneda v. Haneda, 2049 Horitsu shimbun 20 (Tokyo Ct. App. June 13, 1921);
Hanetomi v. Hanetomi, 1144 Horitsu shimbun 20 (Tokyo Ct. App. May 19, 1916);
Ohashi v. Ohashi, 1605 Horitsu shimbun 17 (Tokyo D. Ct. June 25, 1919); Sekine v.
Sekine, 981 Horitsu shimbun 18 (Tokyo D. Ct. Oct. 30, 1914).

Courts also recognized many other grounds for divorce. For example, if an irate
husband falsely reported to the police that his wife had committed adultery, the wife
could divorce him. See, e.g., Hayashi v. Hayashi, 666 Horitsu shimbun 13 (Tokyo Ct.
App. No date, journal issue of Sept. 20, 1910) (public accusation of adultery); Saito v.
Saito, 6 59 Horitsu shimbun 12 (Osaka D. Ct. No date, journal issue of Aug. 15, 1910)
(same); Yano v. Yano, 564 Horitsu shimbun 18 (Osaka Ct. App. Mar. 23, 1909) (same);
Nonoyama v. Nonoyama, 321 Horitsu shimbun 11 (Tokyo Ct App. Nov. 20, 1905)
(initiation of burglary investigation to frame wife); Makita v. Makita, § 16 Horitsu shim-
bun 23 (Tokyo D. Ct. No date, journal issue of Aug. 20, 1908) (public accusation of
adultery). Likewise, if he wrote sufficiently insulting letters to her relatives, she could
divorce him. See, e.g., Sugimura v. Sugimura, 1285 Horitsu shimbun 23 (Tokyo Ct. App.
Apr. 26, 191 7); Shiokawa v. Shiokawa, 1211 Horitsu shimbun 23 (Tokyo Ct. App. Dec.
14, I191I6).
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properly sue for divorce. Under § 813 (e) of the Code, she could divorce
her husband if she “received from the other spouse either abuse making
cohabitation intolerable or a grievous insult.” According to the courts, a
husband who lived with another woman committed just that insult.85

Often, however, the courts let a wife divorce her husband for adultery
even if he did not live with his lover. Granted, they did not recognize all
one-night stands as grievous insults. Rather, they demanded sexual rela-
tions with “something more” before they would grant a divorce for the
husband’s adultery. That “something,” though, could range from an ille-
gitimate child to the wife’s own sensitivity about adultery.

For example, in 1908 a court granted a wife a divorce on the grounds
that her husband had fathered two children by their adoptive daughter (in
Japan, parents often adopt sons and daughters as adults).8¢ In 1922 a
court let a wife divorce her husband on the grounds that the husband had
fathered children by two of their housemaids.8” And in 1930, a court
granted a divorce on the grounds simply that the husband had kept a
mistress. Although he had been married to his wife for several years, they
still had no children. He needed an heir, he explained. The Tokyo Court
of Appeals (the most prestigious court after the Supreme Court) rejected
the explanation:

The appellant [husband] notes that although he has been married to the appel-
lee [wife] for over eight years, they do not have a child. Although he began to keep
a mistress and have sexual relations with her, he argues that his conduct should be
judged by those traditional norms that recognize the importance of continuing
the male line of family heads. In modern society, however, such norms have been
transmitted merely as historical artifacts.

Marriage is a union of one man and one woman for the purpose of living

85See, e.g., lida v. lida, 2976 Horitsu shimbun 14 (Daishin’in [Supreme Court] Mar.
1, 1929) (holding, moreover, that wife could bring such suit even where she
was already cohabiting with someone else herself); Tanshi v. Tanshi, 24 Daihan min-
roku 2365 (Daishin’in [Supreme Court] Dec. 19, 1918); Hayashida v. Hayashida,
2042 Horitsu shimbun 26 (Tokyo Ct. App. July 3, 1922); Shinozuka v. Shinozuka,
1550 Horitsu shimbun 20 (Tokyo Ct. App. Apr. 2, 1919); Okamoto v. Okamoto, 774
Horitsu shimbun 22 (Osaka Ct. App. Feb. 9, 1912); Fukumori v. Fukumori, 687
Horitsu shimbun 24 (Osaka Ct. App. Oct. 19, 1910); Moriyama v. Moriyama, 2651
Horitsu shimbun ¢ {(Oita D. Ct. Nov. 29, 1926); Ueno v. Ueno, 892 Horitsu shimbun
21 {Tokyo D. Ct. July 14, 1913); Saito v. Saito, 659 Horitsu shimbun 12 (Osaka D. Ct.
No date, journal issue of Aug. 15, 1910); Matsuo v. Matsuo, 623 Horitsu shimbun 21
(Kobe D. Ct. No date, journal issue of Feb. 15, 1910); Yoshihama v. Yoshihama, 566
Horitsu shimbun 13 {Yokohama D. Ct. No date, journal issue of Apr. 30, 1909);
Kashiwagi v. Kashiwagi, 557 Horitsu shimbun 9 (Osaka D. Ct. No date, journal issue
of Mar. 15, 1909).

86Kogane v. Kogane, 492 Horitsu shimbun 16 {Tokyo D. Ct. No date, journal issue
of Apr. 20, 1908). On the adoption of adults, see Bryant {1990).

87[ijima v. lijima, 2330 Horitsu shimbun 17 {Tokyo Ct. App. July 3, 1922).
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together as a couple. It does not necessarily have as its purpose the raising of
children. Accordingly, one spouse may not violate his or her duty of truth and
fidelity in order to have sexual relations with another merely because his or her
marriage is childless. This rule follows from both legal principles and general
social norms.%*

Apparently, moreover, adultery mattered most when the wife cared
most. In 1924, the Supreme Court permitted a wife to divorce her hus-
band where all he did was have sexual relations with another woman
after he knew his wife was sensitive about the issue. The court explained:

The appellee wife had become indignant and mentally unstable after the appel-
lant [husband] had sexual relations with another woman. As a result, the appel-
lant had special reason to exercize sexual prudence with respect to his wife. He
refused to change his ways, however, had sexual relations with his servant, and
treated his wife coldly. Given his behavior, she had no choice but to return to her
parents’ home. Ultimately, his behavior constitutes both a grievous insult and
abuse making cohabitation intolerable.8®

Furthermore, the courts did not necessarily give divorcing fathers cus-
tody of the children. Again, scholars do argue the contrary. “In cases of
divorce,” historian Gail Lee Bernstein (1991a: 8) unambiguously de-
clares, “the husband took custody of the children.” Pharr (1981: 50)
flatly concludes that “[w]hen there was a dispute over the custody of a
child, the wishes of the husband prevailed.” In fact, however, the Code
mandated two basic rules. First, if the parties negotiated custody in their
divorce agreement, the courts were to enforce that agreement (§ 812).
Second, if the parties could not agree on the issue, the courts were to look
to the best interests of the child (§ 819). Under the latter test, they could —
and did — sometimes give custody to the mother.?°

6 CONCLUSION

In several fundamental ways, imperial Japanese family law did not create
the hierarchical world that observers usually describe. First, the family
head could not force other members to live where he pleased. Instead, if
they refused to obey him, all he could do was to try to expel them from
the family registry, and to refuse to support them economically. Crucially,

88Tanaka v. Tanaka, 3087 Horitsu shimbun 9, 11 (Tokyo Ct. App. Dec. 20, 1929).

89Kajita v. Kajita, 225 4 Horitsu shimbun 1 5, 16 (Daishin’in [Supreme Court] Mar. 19,
1924).

90See, e.g., Ichikawa v. Ota, 4726 Horitsu shimbun 19 (Daishin’in [Supreme Court]
Sept. 9, 1941); Arakiv. Takahashi, 17 Daihan minshu 378 (Daishin’in [Supreme Court]
Mar. 9, 1938); Morishita v. Morinaga, 2 Daihan minshu 642 (Daishin’in [Supreme
Court] Nov. 29, 1923); Suzuki v. Suzuki, 3 540 Horitsu shimbun 6, 20 (Tokyo D. Ct. Mar.
6, 1933). On custody generally, see Suginohara (1940: 138—~46).
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though, he could expel them only when he could prove that his initial
order that they move was “necessary” for the good of the house; his duty
to support them was minimal; and most family members planned eventu-
ally to leave the family anyway.

Second, the family head could not veto a member’s marriage choice.
Instead, the rule tracked the residence rules. If a member married against
the head’s wishes, the head could remove him or her from the family
registry — and no more. Upon marriage, however, virtually all children
but the oldest son left the family anyway.

Third, the family head did not need to pass all his property to his oldest
son. Should he want to divide his estate among all his children, he was
free to pass up to half his estate to those other than the next family head.
And a man or woman who was not a family head (if he or she had more
than one child) could not pass all the property to the oldest son even if he
or she wished.

Last, a husband and his family had far less power over a bride than
usually noted. If the family found the bride unsatisfactory, even if the
marriage was not yet legal they could not freely send her home. If they
tried, she could sue them for damages to her psyche. If a husband mis-
behaved, he did not face divorce rules heavily biased in his favor. Instead,
just as he could divorce his wife if she committed adultery, she could often
divorce him for adultery as well. Again, she could sue him for damages to
her psyche or honor.

Imperial Japan was not a world where hierarchical families would have
facilitated household production, and the law the courts enforced was not
one that imposed hierarchical families. Imperial Japan was not a world
where rules that let husbands exploit their wives would have facilitated
household production either, and the law did not let husbands exploit
wives. Rather, the Civil Code let Japanese choose the family structure
they wanted, and let wives rely on the law to protect them. That individu-
al autonomy which the labor market gave individuals in practice, the
Civil Code largely guaranteed them by law.
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Promissory credibility: Sex

INTRODUCTION

Few industries tug as strongly at the heartstrings as the sexual services
industry. Take the tales social historian Mikiso Hane tells. A “growing
chasm” separated rich and poor in pre-War Japan (1982, 34), he writes.
“[T]he condition of the peasants remained pathetic in contrast with the
growing well-being of bourgeois capitalists,” and peasants found them-
selves waging “a bitter struggle for survival” (id., at 31, 27). Within this
impoverished world, some of “the most pitiful victims . . . were the young
farm girls who were sold to brothels” (id., at 207).

Unfortunately, the poignancy masks the ingenuity with which pros-
titutes and brothel owners overcame the chronic informational asymmet-
ries in the contracting process. In most industries, prospective employees
know their own productivity better than employers; employers know
their own operations better than employees; both have an incentive to lie;
and both would do best if both could communicate honestly. Given that
most employers and employees care what others say about them, reputa-
tional effects mitigate some of these problems. Often, however, employers
and employees can — and do — draft labor contracts to reduce any re-
maining informational problems. In the sexual services industry, they
drafted those contracts with a remarkable resourcefulness.

In the following two chapters, I consider two issues central to the thesis
in this book: narrowly — how did workers and employers respond to such
informational asymmetries in the labor market; and more broadly — how
independently and selfishly did they behave? To explore these questions, 1
study two very different industries. In Chapter 7, I explore how workers
and employers dealt with informational problems in one of the largest
labor markets in imperial Japan: the market for workers in the cotton-
spinning factories. In this chapter, I trace the way they dealt with them in
the legal sexual services market: a smaller market, perhaps an odder
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market and a market said to be plagued by the market failures that so
many scholars so readily conclude characterized imperial Japan.!

Consider the basic informational problem in the legal sexual services
industry. The brothel owner knew the market for prostitutes, and could
estimate with reasonable accuracy how well any woman would do. The
would-be prostitute knew her own proclivity to exert effort, but did not
know the market. She knew that the brothel owner (and his recruiter) had
an incentive to exaggerate her future earnings. And she knew she could
not cheaply test the market to verify his promises. If she could have tested
it these problems would not have much mattered. Yet because a woman
suffered a large one-time reputational loss by becoming a prostitute, she
could not cheaply do so. Necessarily, she had to make her job choice
without verifiable information.

To address these problems, the legal brothels and prostitutes negotiated
long-term indentured servitude contracts. Under these deals, the pros-
titutes received a large payment up-front — payment sufficient to compen-
sate them for a large portion of their one-time reputational loss. The
brothel, in turn, used the contracts to make its promises of future high
wages credible. And to mitigate the obvious incentive problems that up-
front payments created, the parties gave the prostitutes the right to quit
early if they worked hard. 1 begin this chapter by outlining the pre-War
prostitution industry (Section 1) and tracing the evolution of its regula-
tory scheme (Section 2). I then reconstruct the contractual arrangements
themselves (Section 3).

I SCHOLARS AND PROSTITUTES

Most scholars explain pre-War Japanese prostitution through what they
consider “exploitative” economic growth. Hane’s account (quoted at the
start of the chapter) is typical. Anthropologist Liza Dalby tells a similar
story about the licensed entertainer-prostitutes known as geisha. The
geisha, she writes, lived decent lives only compared with the lives ordi-
nary licensed prostitutes (shogi) lived: “Dreadful as life was for [the
geisha,] they were yet better off than the girls who were sent not to geisha
houses but to brothels” (1985: 222).

In part, argues Dalby, that dreadfulness resulted from the way the
geisha house used indenture contracts to tie the women to it. Like so
many scholars of prostitution in different societies and in different peri-

1] have largely omitted any discussion of the illegal sector for two reasons: the data

are less complete, and the contracts — being criminal — do not raise the contractual
issues that are the focus of this chapter.
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ods,? she claims that the Japanese house owners manipulated the con-
tracts to turn prostitution into debt peonage — and keep the women
working beyond the original term. Trapped by “unscrupulous owners
who charged the inmates exorbitant rates for room and board, inten-
tionally keeping them in a state of dependence,” the geisha worked in
“virtual captivity.”3

Just as in the late twentieth century, such stories sold newspapers and
magazines in the early twentieth century. Reporters made the most of
them, and routinely wrote of naive women tricked by usurious brothel
owners into a life of vice, and tied there by a debt that increased by the
month. It was thinly disguised slavery, they argued, and the government
should ban it. Such stories apparently also win professorial fame, for
prominent scholars have routinely repeated them as well. According to
Takeyoshi Kawashima again, the prostitutes were caught in “slavery”
through “the power of the patriarchal family system” (1950a: 89; 1955).

The facts were less dramatic. Many families were poor in pre-War
Japan. The international depression hit the country early and hard; it
hit parts of the countryside especially hard.# Given the alternatives,
some peasant women chose to become prostitutes. Those who did so
earned (what were for them) very high wages. Often, they contracted to
stay at a brothel for several years, and collected much of those wages in
advance.

The family (not a “patriarchal family system,” as Chapter § shows)
had little noticeable effect on this sexual services market. Fathers did
not have the legal power to rent their daughters to brothels. Indeed,
according to the courts, those who tried necessarily “abused their pa-
rental right.” Poverty and family destitution were no defense, and they
could lose custody over their daughters on that ground alone.5 Nor did
most fathers have the power to rent their daughters extra-legally. As
Chapter 3 shows, the large urban market for nonseasonal labor had
created a market predominantly for one’s own labor. By the early Meiji
period, most parents could #ot have controlled the labor of their chil-
dren even had they tried. Instead, children controlled their own labor.

2E.g., Corbin (1990: 78) (France); Harsin (1985: 293) (France); O’Callaghan
(1968: 13) (China); Rosen (1982: 130) (United States).

3Dalby (1985: 221). Contrary to Dalby, most women received room and board free.
See Sec. 3, infra.

4See the trend in farm household income in Table 6.2, infra. Scholars have often
exaggerated this poverty, however, as Smethurst (1986) rightly points out.

5Yoshida v. Hamashima, 1954 Horitsu shimbun 9 (Nagasaki Ct. App. Feb. 6, 1922);
see also Matsumoto v. Matsumoto, 287 Horitsu shimbun 16 (Tokyo Ct. App. June 16,
1905) (attempt by adoptive parents to force adopted daughter into geisha work is
grounds for severing adoption).
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Largely (obviously not always), they worked where they wanted and
kept what they earned.6

By 1924, Japan had 550 licensed red-light districts, 50,100 licensed
prostitutes, and 11,500 licensed brothels. These brothels were substantial
businesses, not street-corner pimps. Most typically, they served food and
drink besides sex, and were large fifteen- to sixteen-room establishments
that carried four to seven prostitutes and six to ten additional employees
on staff. In addition, Japan had 77,100 licensed geisha. The number of
unlicensed (and hence illegal) prostitutes is less clear, but one otherwise
reliable observer placed the figure at about 50,000. With a population of
59.7 million, Japan apparently had one prostitute for every 350 people. In
the city of Kyoto, the figure was one for every 150.7 By contrast, in the
modern United States, scholars estimate the figure at one for every 650 to
900 (Symanski, 1981: 10).

The women who became prostitutes were not women with access to
good jobs. Most licensed prostitutes were badly educated. Notwithstand-
ing that all were at least age eighteen, half had fewer than five years’
education and 16 percent had not been to school at all8 — this at a time
when 99 percent of all Japanese primary-school-age children (grades one
to six) were in school (Minami, 1986: 19). Such unskilled and unedu-

6In addition, note the following. First, even though prostitutes could legally quit
whenever they pleased (Section 2.2, infra), most worked until they had either repaid
their debt or served their full term. From 1927 to 1929, for example, only about 1% of
all licensed prostitutes quit their work without the brothel owner’s consent (Ito, 1931:
213~14). Yet because their parents had signed the indenture contract, the only real
cost to quitting was that they and their parents became liable on the note. And if their
parents had forced them into prostitution, their parents would have taken the advance,
and the prostitutes themselves would have been left judgment-proof.

Effectively, then, the prostitutes’ only real risk to quitting was that the brothel owner
would seize their parents’ assets. As a result, women forced into prostitution by abu-
sive parents could have walked away from their jobs, left their parents to repay the
debt, and faded into the anonymity of metropolitan Tokyo. If large numbers of parents
coerced their daughters into prostitution against their will, one would expect a signifi-
cant number of women to do so regularly — to abandon the job and opt for that
anonyrhity over the job they had learned to despise and their parents who had sold
them into it. Almost none, however, ever did so.

Second, one would also expect the reformist organizations to assert that the women
were being coerced into the jobs. Yet even according to the Salvation Army, only 31%
of the women it “rescued” from industry in 1930 (necessarily among the most dissat-
isfied of all the prostitutes) reported that they had been induced to take the jobs by
their parents (Seikaku, 1931b).

7The figures are from Fukumi (1928: 26—8, 32, 50—6, 178). Fukumi estimates the
total number of licensed and unlicensed prostitutes at 174,000 in the mid-1920s.
Nakamura (1954: 222—3) places the total at 276,000. See also Kusama (1930: 14—
26).

8Fukumi (1928: 66—8) (Tokyo data); Ito (1931: 204); Kusama (1930: 100~3).
Licensed prostitutes were required by law to be at least eighteen years old. Naimu sho
rei No. 44 of Oct. 2, 1900, § 1.
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cated workers generally faced jobs with long hours and low pay. Consider
one survey of twelve- to eighteen-year-old night-school students. That
they found time for school suggests they worked shorter hours than most.
Nonetheless, among those with factory jobs, the modal student worked
ten hours a day. Among those with commercial jobs, the modal student
worked twelve hours. Of all students, only 13 percent worked fewer than
twenty-eight days per month.? As Table 6.1 shows, prostitutes on average
had 2.54 customers per night in 1924,10 and likewise worked about
twenty-eight nights per month.!! Prostitution was harsh work. But the
alternatives were not easy.

And prostitution paid well. Consider Table 6.2: from 1926 to 1932,
prostitute earnings averaged 179 percent of the mean female factory
worker’s wage!2 and §3 percent of the total mean income of farm house-
holds (an average of both landlords and tenants).13 Oliver Williamson
(1985: 35—8) and Price Fishback (1992) recently discussed how Ameri-
can miners demanded higher wages when coal companies provided un-

9].e., only 13% had more than two days off per month (Shakai, 1936: 23~5). This is
roughly consistent with Ohsato’s data for the country as a whole: in 1926, workers in
manufacturing industries worked 10.32 hours per day, 27.1 days per month. Ohsato
(1966: §8—61); see also Naikaku tokei (1930: 109, 122) (similar figures).

100ther estimates roughly confirm these figures. See Maeda v. Yanadani, 841 Horit-
su shimbun 21, 22 (Tokyo Ct. App. Nov. 14, 1912) (70—100 customers per month);
Uemura (1929: 492—501) (similar figures for urban prostitutes); Kusama (1930: 220~
1) (2.54 customers per night in Tokyo, 1924). On the other hand, the figures for the
city of Osaka for 1913—15 range from o.72 customers per night to 0.78. See Uemura
(1918: 33—4). By contrast, Corbin (1990: 81) cites studies of the French licensed
quarters indicating 4—8 or more clients per night; see Harsin (1985: 283) (even higher
figure for France).

'1In 1924, customers made 4.20 million visits to 4,989 licensed prostitutes in To-
kyo. At 2.54 customers per prostitute per working night in 1924, that leads to 331
working days per prostitute. See Table 6.1.

12During this period, mean annual wages for all factory workers were: 1926 —
¥554, 1927 — ¥632,1928 — ¥657, 1929 — ¥666, 1930 — ¥650, 1931 — ¥ 605, and
1932 — ¥ 580. See Ohsato (1966: 60, 69). Female factory workers made 30% to 40%
of the male wage, though observers argued that much of that difference disappeared
when adjustments were made for age, work experience, and tenure on the job; see
Rodosho (1952: 14—17). On the wages of women in cotton-spinning factories, see
Table 7.8, infra.

The Table 6.1 and 6.2 figures on prostitute income are based on data the govern-
ment required brothel owners to submit, and reliability is an obvious issue. Nonethe-
less, although the data were widely reported in the pre-War studies of the industry, I
know of no abolitionists who complained that the figures were inaccurate. To the
contrary, abolitionists themselves used income figures that were quite close. See, e.g.,
Ito (1931: 229~30). Their quarrel was not with the amount of income, but with
whether, given that income, prostitutes could live within it. See Section 3.4, infra.

13Most prostitutes, of course, came from households with below-average incomes.
Note that in 1926—7, farm households had a mean monthly income of ¥96.2. Land-
owning households had income of ¥112.5, and tenant families had an income of
¥79.2. See Naikaku tokei (1930: 352).
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Table 6.1. Licensed prostitutes in Tokyo — workload and income

A B C D E
Total Total Per visit Mean Mean
customer licensed customer daily annual
visits prostitutes expenditure customers income
1922 4,481,000 5,995 ¥4.79 2.05 ¥492
1923+ 1,096,000 3,363 4.11 3.04 263
1924 4,199,000 4,989 4.68 2.54 878
1925 3,744,000 5,159 4.27 1.99 656
1926 3,944,000 5,291 3.75 2.09 641
1927 4,222,000 5,732 3.77 2.14 658
1928 4,698,000 6,132 3.74 2.12 660
1929 4,183,000 6,417 3.62 1.86 554
1930 4,014,000 6,794 3.08 1.71 430
1931 4,615,000 7,156 2.59 1.77 406

Notes: (A) Total visits by customers to a licensed prostitute in Tokyo. (B) Licensed
prostitutes in Tokyo. (C) Mean amount spent by customer per visit for all expenses,
including sex, food, drink, and other entertainment. (D) Mean number of customer
visits per prostitute per working night. (E) Mean income of prostitutes in licensed
brothels, before repayment of indenture principal, stated at current prices unadjusted
for changes in price levels.

*1923 data are unreliable because of the disruption and loss of records caused by the
catastrophic earthquake of that year.

Source: Keishi cho sokan kanbo bunsho ka, Showa nana nen keishi cho tokei ichi
ippan [An Outline of Police Agency Statistics for 1932] (Tokyo: Keishi cho sokan
kanbo bunsho ka, 1933), pp. 93-8.

sanitary or unsafe conditions; Clark Nardinelli (1982) showed how
British children earned higher wages when a factory used corporal pun-
ishment. Much the same logic applied in Japan. Japanese peasant women
faced an array of options, among which a job as a prostitute was one of
the most unpleasant and stigmatizing. In exchange for taking the job,
they demanded — and received — high pay. According to one 1934 sample
of female workers from a northern prefecture, young women who left
home to work earned room and board plus a mean ¥ 884 per year as a
licensed prostitute, ¥ 575 as a geisha, ¥ 518 as a bar maid (a job that
often involved prostitution), ¥210 as a waitress (also often involving
some sex), and ¥130 in other jobs.14 Ultimately, many more women

14Akita prefecture. The figures for Miyagi prefecture were ¥315 for a licensed
prostitute, ¥ 337 for a geisha, ¥ 187 for a bar maid, ¥ 132 for a waitress, ¥ 107 for a
factory worker, and ¥78 for work as a maid or child-care worker. Most of these
employers probably provided room and board in addition to these wages. Shakai

(1935: 160-1). As the sampling techniques are not clear from the these documents,
these data should be treated with more caution than the aggregate amounts reported in
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Table 6.2. Mean annual income of female factory workers, farm
bousebolds, and licensed Tokyo prostitutes

A B C
Factory Farm Licensed
workerse households? prostitutesc C/A C/B
1926 ¥312 ¥1,433 ¥641 2.05 0.447
1927 320 1,183 658 2.06 0.556
1928 322 1,361 660 2.05 0.484
1929 320 1,201 554 1.73 0.461
1930 289 810 430 1.49 0.531
1931 260 552 406 1.56 0.736
1932 245 644 388 1.58 0.602

Notes: Prostitutes also received free room and board; many factory workers did not.
Prostitute incomes are incomes before any repayment of the indenture principal.
2Calculated from daily wage rages. The daily wages are stated at current prices unad-
justed for changes in price levels, and are from Rodosho fujin shonen kyoku, Fujin
rodo no jitsujo [The Reality of Female Labor| (Tokyo: Rodosho, 1952), p. 14. The
number of workdays per month are taken from Katsuma Ohsato, Meiji iko honpo
shuyo keizai tokei [Principal Economic Statistics for our Nation since the Meiji Period]
(Tokyo: Bank of Japan, 1966), p. 60.

bSomu cho tokei kyoku, Nibon choki tokei soran [General Long-term Statistics for
Japan], vol. 4 (Tokyo: Somu cho, 1987), table 18—5-a.

<Taken from Table 6.1.

looked for a position as a licensed prostitute than found one: from 1920
to 1927, only 62 percent of the women applying for work as licensed
prostitutes in Tokyo found jobs (Chuo shokugyo, 1926: 381—2; Kusama,
1930: 27—30, 36).

Through its licensing scheme, the government effectively created three
overlapping hierarchical tiers in the industry: licensed geisha, licensed
prostitutes, and unlicensed prostitutes. The geisha were licensed as enter-
tainers, and could not legally market their sexual services. They entered
the industry with better educational backgrounds than the licensed pros-
titutes, and (in theory) took extensive training in singing, dancing, and
witty repartee.!S Although they sang, danced, and chatted for money,
most (by one 1930 study, about 8o percent) also traded sexual services
for money (Kusama, 1930: §, 20; Fukumi, 1928: 234).

Tables 6.1 and 6.2 — a point confirmed by the divergence between the figures for Akita
and Miyagi prefectures. For evidence of high prostitute incomes in the West, see Rosen
(1982: 147—8); Mustang (1989).

15Dalby (1985). By one study, 92% of the geisha had completed at least primary
school. Of the licensed prostitutes, only 42% had completed at least five of the six pri--
mary school years, and 16% had had no schooling at all. Fukumi (1928: 66—8; 216—17).
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Much below the highest-grade geisha came the licensed and unlicensed
prostitutes, women without the geisha’s pretense to art. For several rea-
sons, customers preferred the licensed prostitutes to the unlicensed. First,
the licensed women probably invested in a reputation for providing high-
quality service. They could sell sex legally, and worked for a firm that
could market their services legally. As a result, they could safely make
such investments. By contrast, unlicensed prostitutes worked under the
constant threat that the police would interrupt their careers and close
their employer.16

Second, the licensed prostitutes were healthier. Licensed brothels at
least screened their recruits for contagious diseases, had weekly medical
inspections, and maintained special arrangements with designated clinics.
Although the medical records are problematic, contemporary studies
consistently showed a much lower incidence of venereal disease among
the licensed prostitutes than among the unlicensed.!? Even the abolition-
ists reported in 1931 that less than 2 percent of the licensed prostitutes
had venereal disease (Seikaku, 1931a).

Finally, customers apparently considered the licensed prostitutes physi-
cally more attractive. First, many of the unlicensed prostitutes were wom-
en no licensed brothel would hire (Kusama, 1930: 37). Second, many
unlicensed prostitutes were older. Although customers seem to have pre-
ferred women in their late teens and early twenties (by law, licensed
prostitutes were at least eighteen, Naimu sho rei No. 44 of Oct. 2, 1900, §
1), the unlicensed sector included a larger portion of women in their late
twenties and early thirties than did the licensed sector (Fukumi, 1928: 59,
144).

Whatever the reasons, prices reflected this consumer preference for the
licensed prostitutes over the unlicensed. In the late 1920s, the “special”
(highest) grade licensed prostitute in the Yoshiwara district of Tokyo
charged ¥14—17 for a full night’s assignation, and the fifth (lowest)

16See Klein & Leffler (1981). On the prohibition of unlicensed prostitution, see
Gyosei shikko ho [Administrative Enforcement Act], Law No. 84 of June 1, 1900, § 3;
Naimu sho rei No. 16 of Sept. 29, 1908, § 1.

17See Keishi cho (1933: 143); Uemura (1918: 47). In 1932, these inspections of
licensed prostitutes in Tokyo resulted in findings of disease in 3.22% of the cases.
Keishi cho (1933: 143). Of the positive diagnoses, 41.7% were of gonorrhea, 26.2% of
chancroid, and 7.6% of syphilis. Id. at 144. Inspections of unlicensed prostitutes
resulted in findings of disease in 9.7% of the cases. Id.

Other statistics confirm this difference between licensed and unlicensed infection
rates. In a 1927 government study, for example, 32% of the unlicensed prostitutes had
venereal disease, but only 2.1% of the licensed prostitutes. Kusama (1930: 288, 291).
A third study found an even larger difference: 2.8% of the licensed prostitutes (in
1924), compared to over 40% of the unlicensed prostitutes (in 1925—6). Fukumi
(1928: 93, 168—9) (any communicable diseases). See also Chuo shokugyo (1926:
433—5) (similar statistics).
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grade licensed prostitute charged ¥ 6 for a full night. By contrast, the
unlicensed prostitutes in the Tamanoi and Kameido areas charged ¥ 3—5
for a night (Kusama, 1930: 230—1, 242).

2 THE REGULATION OF SEX
2.1 The decrees

Prostitutes used indenture arrangements that were subject to a
nineteenth-century regulatory scheme. As explained in the Introduction,
American gunboats had forced open Japanese ports in 1853, and the
Western nations had imposed on the Japanese oligarchs various “un-
equal” treaties. Determined to eliminate these agreements, the govern-
ment leaders set out to adopt the trappings of Western “sophistication.”

In 1872, their chance arrived. A Peruvian ship named the Maria Luz
sailed into Yokohama harbor for repairs with 231 Chinese coolies hired
under eight-year indenture contracts.!8 One jumped overboard and swam
to a nearby English gunship. Unsure what to do, the English captain sent
him to the local English consulate. The consulate in turn contacted the
Japanese Foreign Ministry, and the Ministry called a local judge.

The time seemed perfect to prove Japanese sophistication. The judge
did his best, and declared that international trafficking in human beings
violated public international law. When Peru objected, the imperial Rus-
sian court intervened as arbitrator and backed the Japanese. But the ploy
backfired. In the middle of the proceedings, the lawyer for the Peruvian
ship declared that Japanese kept their own slaves. Japanese brothels were
full, he insisted, of indentured women who were no freer than the coolies.

Embarrassed, the Japanese government immediately liberated all in-
dentured prostitutes. The women could return home, and courts would
entertain no suits on their debt.?? To implement the decree, the Ministry
of Justice issued its own regulation:

Indenture contracts rob people of their rights and reduce them to horses and
cattle. As one cannot demand that horses and cattle repay their debts, neither can
one demand that prostitutes and geisha repay their indenture amounts.2¢

The regulation became infamous for its metaphor, but the point at least
was clear: women could leave the brothels and keep the money the broth-

18For more elaborate accounts, as well as complete versions of the court and arbitra-
tion decisions, see Ito (1931: 107—32); see also Stewart (1951: chs. 7—8); Gardiner
(1975: ch. 1).

19Dajokan fukoku No. 295, § 4, Oct. 2, 1872. The principal national decrees and
regulations relating to prostitution are reproduced as a legal appendix in Yamamoto
(1983: 747—67).

20Shiho sho tatsu No. 22, § 2, Oct. 9, 1872.
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el owners had advanced them. Newspapers reported prostitutes loading
their effects on to carts and rickshaws, and leaving the brothels in droves
(Nakamura, 1954: 174). They may not have abandoned prostitution, but
they had every reason to abandon the particular establishment from
which they had already received their wages in advance.

Nonetheless, the 1872 decree did not ban prostitution. It merely voided
the indenture contracts. By the end of the year, the city of Osaka had
adopted a “room rental” licensing scheme to make clear that prostitution
was still legal, and other cities soon followed suit. The prostitute was a
licensed “independent contractor” under this system, and the brothel was
a “room rental service.” By 1875, the national government had decided
to permit indentures again. Sales of human beings were illegal, it ex-
plained, and mortgages of humans were no better. Yet it followed those
bans with a cryptic distinction — arrangements where a debtor repaid a
debt through a fixed-period labor contract were legal.2! Once again,
indenture contracts were valid.

2.2 The courts

For all this earlier confusion, by the turn of the century the courts made
clear the legal status of the indenture contracts.22 In 1896, the Supreme
Court announced part of that legal status — the personal service contract
itself was necessarily void. Iki Kushi had apparently agreed to work as a
prostitute for several years, but now wanted to quit. The Court let her do
so. No matter what the financial relations between the parties might be, it
held, the personal service contract was an independent agreement. It cited

the 1872 decree banning indentures (but not the 1875 decree allowing
them) and held:

We see no evidence that the promisor [prostitute] intended to abandon her per-
sonal freedom. Even had she so intended, she had no capacity to make such a
binding agreement. Hence, the promisee [brothel] can enforce this contract only
in ways it can enforce any other contract — in ways that do not bind the person of
the promisor.23

Four years later, the Supreme Court explained how a disgruntled pros-
titute could quit. Although she could not leave the brothel unless the

21Dajokan fukoku No. 128, Aug. 14, 1875; see Nakamura (1954: 171-8);
Yamamoto (1983). In 1900, the government adopted the “room rental” licensing
scheme on a national scale. See Naimu sho rei No. 44, Oct. 2, 1900; Keishi cho rei No.
37, Sept. 6, 1900, discussed in Yamamoto (1983: 372—80).

220n the case law governing the indentures, see generally Nishimura (1938); Nomi
(1980); Kawashima (195 §); Wagatsuma (1923, 1955); Yonekura (1985).

23Musashino v. Kushi, 2—3 Daihan minroku 5o, 52 (Daishin’in {Supreme Court]
Mar. 11, 1896).
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owner added his seal to her petition to deregister herself as a licensed
prostitute, she could force him to do so0.24 Futa Itai had agreed to work
for thirty months, but wanted to quit early. The court cited the 1872 law,
and noted its 1896 opinion. It had already held such long-term service
contracts unenforceable, it declared. If the woman needed the brothel
owner’s seal to quit, she could compel him to affix it.25

In refusing to enforce the personal service agreement, the Supreme
Court distinguished the accompanying loan agreement. Never mind that it
voided the personal service agreement by citing the 1872 decree — which
explicitly declared the loan unenforceable. The Court effectively trans-
formed the indenture contract into two severable contracts: an employment
contract and a loan contract. The former it held void, and the latter valid.

For example, on an advance of ¥ 600, Kei Takahashi became a geisha
but quit before the end of her three-year term. Where the lower court
ruled the loan as well as the indenture term void as against the public
order and good morals, the Supreme Court held the loan enforceable:

When a contract prescribing the method of repaying a loan is held to be void either
as against the public order and good morals or for other reasons, the creditor will
not receive repayment by the specified method. It does not follow, however, that the
loan agreement is void and that the obligor has no duty to repay the debt.26

Courts occasionally held to the contrary. On the one hand, some courts
enforced the personal service contract. Where one sixteen-year-old en-
listed at a geisha house for six years, for example, a district court refused
to let her quit. “For a sixteen-year-old who must learn the arts of the
geisha,” it wrote, “six years is not necessarily long.” As the length and
other terms were reasonable, the house could enforce the contract.2?

On the other hand, some courts held even the loan contract void.
Although they generally held the loan and service agreements severable,
they did not always do so. At root, severability was a question of fact. For
example, Yoshie Murakami entered a geisha house on a ten-year contract.
Part way through her term she quit, apparently because the house would
not train her. When the house sued her on the note, the court sided with
her. Her loan and personal service agreements were inseparable, it ex-
plained. As this service agreement (like all long-term personal service
agreements in the industry) was void, so was the loan: she could quit and

24Jtai v. Yamada, 6—2 Daihan minroku 81 (Daishin’in [Supreme Court] Feb. 23,
1900); accord Fujiwara v. Kondo, translated and reprinted in Murphy (1909: 140)
(Nagoya D. Ct. May 21, 1900); Ohashi v. Suzuki, translated and reprinted in Murphy
(1909: 143) (Nagoya D. Ct. June 11, 1900).

25[tai v. Yamada, 6—2 Daihan minroku at 83—4.

26Mori v. Oshita, 1808 Horitsu shimbun 11, 11 (Daishin’in [Supreme Court] Oct.
30, 1920).

27Ito v. Yoshida, 2115 Horitsu shimbun 5, 6 (Yokohama D. Ct. Feb. 7, 1923).
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keep the money.28 And when a lower court held (as it did here) that the
two agreements were not severable, the Supreme Court often deferred.29

Nonetheless, the drafters of the time apparently knew which loan
agreements courts would enforce and which agreements they would not,
for most indenture contracts seem to have contained loan agreements that
the courts did enforce. Consider the case of Osumi Umezu.3° She had
contracted to work as a licensed prostitute and received a ¥ 650 advance.
Before repaying the advance, she decided to leave. The court let her go.
Long-term personal service contracts were void, and if Umezu wanted to
quit, she could quit. Her loan, though, remained valid. If she quit, she
and her guarantors still owed the amount she had borrowed.

Similarly, Haru Kiyomizu had agreed to work as a geisha and received
¥2,300 in advance, but she had died partway through the contract.
When the house sued her father as guarantor, the court held for the
house: “When Haru Kiyomizu dies, the debt is no longer repayable
through her earnings. Nonetheless, the contractual liability continues.”
The agreements were severable, and even if she was gone, the note and
guarantee were still valid.3!

3 THE INDENTURE CONTRACTS

In large part, modern scholars misunderstand pre-War Japanese prostitu-
tion because they misunderstand the pre-War indenture contracts.32 Most
scholars characterize the contracts as debt peonage: Under the indenture

28Murakami v. Izumi, 1986 Horitsu shimbun 7 (Miyagi Ct. App. Apr. 22, 1922).
Loan contracts were also held void in Ito v. Ito, 21 Daihan minroku 1718, 1726
(Daishin’in [Supreme Court] Oct. 18, 1915); Sanjo v. Oki, 852 Horitsu shimbun 19
(Tokyo Ct. App. Oct. 11, 1912); Yamashita v. Roka, 947 Horitsu shimbun 26, 27
(Osaka D. Ct. No date, journal issue of June 30, 1914); Ono v. Ueda, 408 Horitsu
shimbun 7, 8 (Osaka D. Ct. Oct. 20, 1906).

29Yamashita v. Roka, 21 Daihan minroku 9o§ (Daishin’in [Supreme Court] June 7,
1915); Murakami v. Izumi, 27 Daihan minroku 1774 (Daishin’in [Supreme Court]
Sept. 29, 1921).

30Umezu v. Abe, 2884 Horitsu shimbun s, 6 (Daishin’in [Supreme Court] May 12,
1928). Other cases reaching the same result include Shibuya v. Yokoyama, 4355 Horit-
su shimbun 7, 9 (Daishin’in [Supreme Court] Nov. 22, 1938); Haneda v. Matsumoto,
2272 Horitsu shimbun 19 (Daishin’in [Supreme Court] Apr. 1, 1924); Mori v. oshita,
1808 Horitsu shimbun 11 (Daishin’in [Supreme Court] Oct. 30, 1920); Watamaki v.
Haneda, 10 Daihan minroku 1687, 1691 (Daishin’in [Supreme Court] Dec. 26,
1904); Maeda v. Yanadani, 841 Horitsu shimbun 21 (Tokyo Ct. App. Nov. 14, 1912).

Note that the result of holding the personal service contract unenforceable was that
brothels were not willing to hire women from the poorest families (women who would
effectively be judgment proof). See Murphy (1909: 119, 132).

31Kiyomizu v. Takeuchi, 3336 Horitsu shimbun 10, 10 (Daishin’in [Supreme Court]
Oct. 23, 1931)

32For examples of actual contracts, see Ito (1931: 221—8); Saito (1930); Kusama
(1930: 170—204); Chuo shokugyo (1926: 392—400).
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agreements, argue scholars, prostitutes worked at a brothel until they
repaid their loans. Brothel owners and recruiters enticed them into the
industry by claiming that repayment would be fast. In fact, according to
the standard academic accounts, they lied. Once a woman enlisted, they
charged her usurious rates on the loan and exorbitant prices for necessi-
ties. Through the scam, they kept her perpetually in debt, and trapped at
the brothel for as long as she would sell. Effectively, as one historian put
it, “the licensed prostitute ended her life as a sexual slave.”33

No doubt some brothel owners did manipulate contractual terms, and
no doubt some did tie prostitutes to the brothel for as long as customers
would buy their services.34 Yet the industry-wide records instead show
that cases where the brothel owner kept the prostitute tied to the brothel
were the rare exception. Consider first the geisha indentures, then the
licensed prostitutes.

3.1 Geisha indentures

Indentured geisha generally contracted to work only for a set number of
years — the mode being three.35 Routinely, they demanded and received
their net expected earnings at the outset — a mean amount in 192§ of
¥959.3¢ In exchange, the house trained the women to sing and dance,
paid their expenses, gave them a small allowance (generally 10 to 20
percent of their earnings), but kept all other revenues they generated.
As a result, the economics of geisha indentures were simple: if a woman
raised less than her advance payment plus room and board and any
pocket money over the indenture term, the house bore the loss; if she
raised more, the house kept the extra. In effect, the contract ensured: (1)
that no one (including the geisha house) would defraud the woman of her

33Murakami (1971: §0); similar accounts appear in, e.g., Yamamoto (1983: 391—
2); Yonekura (1985: 59: 41); Yoshimi (1984: 31—6). To “prove” this account, aboli-
tionists relied on surveys of those prostitutes who quit in violation of their contracts —
not a random sample. See, e.g., Ito (1931: 301-7).

34For examples of contracts where the women did work until they had fully repaid
the loan, see Ito (1931: 227); Kusama (1930: 170—8). See also, e.g., Okuma v. Wat-
anabe, 8-2 Daihan minroku 18, 20 (Daishin’in [Supreme Court] Feb. 6, 1902); Ito
(1931: 230—1) (earnings and expenses of one insolvent prostitute over a four-month
period); id., at 301—7 (abolitionist data finding that various samples of prostitutes had
increase in debt); Chuo shokugyo (1926: 428-32) (high expenses). Note, however,
that the contractual interest charge in most cases was zero.

350f 6,603 indentured geisha studied in 1925, 1.§% had one-year contracts, 4.6%
had two-year contracts, 29.0% had three-year contracts, 28.5% had four-year con-
tracts, 13.9% had five-year contracts, and 22.5% had contracts of six years or more.
Chuo shokugyo (1926: 414); Kusama (1930: 214—15).

36Chuo shokugyo (1926: 412—13) (note too that a second study found a mean of
¥955); see also Kusama (1930: 205—6). The mode was ¥ 1,000 to ¥ 1,200. Id., at 215.
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contractually negotiated earnings, (2) that she would receive food and
shelter, however modest, and (3) that she would be free to leave when the
initial term expired.37

3.2 Prostitute indentures

Licensed prostitutes negotiated different contracts. They agreed to work
for a maximum number of years, but kept track of their earnings and
retained the right to quit early if they were successful. In the mid-1920s,
the maximum time for which they agreed to work was usually six years.38
In exchange, they too received an advance of their net earnings — with the
women who signed the longer-term contracts receiving the larger ad-
vances (Kusama, 1930: 208—g). In the mid-1920s, the mean advance was
¥1,194.39

In calculating the prostitute’s earnings, the brothel first deducted its
own fee. Generally, that fee varied from 67 to 7§ percent of the pros-
titute’s gross billings. The prostitute received the remaining 2§ to 33
percent of the gross. She usually applied 6o percent of this amount to-
ward the principal on her loan, and kept the rest for current expenses. In
most cases, she did not explicitly pay interest, for most contracts did not
contain an interest charge. Instead, the brothels applied an implicit inter-
est rate to her advance in calculating her share of the gross earnings.

Under the standard contract for licensed prostitutes, the prostitute
could fulfill her part of the bargain either by repaying the principal or by
serving the maximum contractual term. If (through the 60% she applied

37This contract was known as marukakae, and was the contract most common
among geisha who sold sex (Kusama, 1930: §). Approximately 60% of all Tokyo
geisha used this type of contract. Id. For descriptions of these and other types of geisha
contracts, see Fukumi (1928: 237-43); Higuchi (1921: 45—50); Kusama (1930: 2—5).

Occasionally, a girl was “adopted” into the geisha house in exchange for a payment
to the parents. Courts routinely declared such adoptions void. See, e.g., Takayama v.
Takayama, 907 Horitsu shimbun 2.4 (Tokyo Ct. App. Oct. 9, 1913); Kato v. Kato, 514
Horitsu shimbun 11 (Tokyo Ct. App. July 7, 1908); Ito v. Ito, 802 Horitsu shimbun 17
(Tokyo D.C. July s, 1912).

38Chuo shokugyo (1926: 414—15) (79.4% of licensed prostitutes had six-year in-
dentures); Kusama (1930: 211) (73.0% of licensed prostitutes had six-year inden-
tures). This was apparently the longest contract allowed them. See Ito (1931: 220).

39Fukumi (1928: 70). The median was ¥ 1,000-1,200. See also Chuo shokugyo
(1926: 412~15) (citing two studies, one with a mean of ¥ 1,222 for 1925, one with a
mean of ¥1,018); Kusama (1930: 206) (same). Where it had been customary to
deduct ¥200-300 for clothing, bedding, miscellaneous household effects, and the
placement fee, the industry eventually shifted to a system in which the parent or
prostitute received the entire indenture amount, but then borrowed an additional
amount to cover those expenses (Kusama, 1930: 213). On typical charges for these
materials, see id., at 260—3. The mean charge by placement agencies in 1926 was
8.5% of the advance. Chuo shokugyo (1926: 400).
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toward the loan) she repaid the loan principal before the end of her term,
she could quit. If at the end of her term she had not yet repaid the
amount, she could still quit. In the meantime, most brothels gave her
room and board.40

3.3 Contractual enforcement

Such was not just the way most parties drafted the contracts; it was also
the way they implemented them. Modern scholars routinely assert that
brothel owners used violence and coercion and ignored contractual
niceties. Granted, some abolitionists did recount anecdotes of hooligans
and corrupt owners.4! Yet the industry-wide data instead suggest the
contrary: that the owners regularly kept their part of the bargains.

Consider first some simple finances (Table 6.1; Kusama, 1930: 227—
8). In 1925, consumers made 3.74 million visits to the 5,159 licensed
prostitutes in Tokyo. Aside from charges for food and drink, they spent
¥11.1 million. Of this amount, the prostitutes kept 31 percent, or ¥3.4
million — ¥ 656 per prostitute. Under the usual arrangement, each pros-
titute would have paid 6o percent of this amount (¥ 394) toward the loan
principal and kept the rest (¥262) for personal expenses. With an initial
loan of ¥ 1,194, the average prostitute should have repaid her principal in
about three years.

Note that a prostitute should not have found it hard to live on ¥262 —
21.8 per month. After all, she received room and board free. Young
industrial workers earned modal monthly wages of less than ¥2 if they
also received room and board, and ¥ 15—16 per month if not.42 Adult
factory workers (generally not receiving room and board) received a
mean monthly wage in 1925 of ¥47.43

40Keishi cho (1933: 96) (aggregate earnings data); Fukumi (1928: 97—9, 220) (con-
tractual terms); Okubo (1906: 246—7) (same); Kusama (1930: 283) (same); Ito
(1931: 229) (allocation of earnings); Fukumi (1928: 115—16) (expenses).

41E.g., Murphy (1909); see also de Becker (1899: 186—8) (fraudulent bookkeep-
ing). Note, however, that by 1928 even some abolitionists were writing that it had
become quite simple for licensed prostitutes to quit with both unserved time and
unpaid debts. They noted the risk of hooligans only in the case of unlicensed brothels.
See Ishijima (1928).

42Shakai (1936: 53). The figures are for twelve- to eighteen-year-olds, and date from
1935. For purposes of comparison, note that the average daily factory wage (adults,
both sexes) in 1925 was ¥1.75, and in 193§ was ¥1.88. See Ohsato (1966: 68).

430hsato (1966: 60, 68) (twenty-seven days at ¥ 1.746 per day; 1925). In 1926—7,
working-class Japanese families spent 40% of their expenses on food, and 16% on
housing. Naikaku tokei (1930: 353); See also Seiji keizai (19§1: 7) (similar data for
mid-1930s). In 1926, men earned ¥ 2.3 5 per day at factory work, while women earned
¥0.96 per day. Rodosho (1952: 14); see Naikaku tokei (1930: 130) (¥ 2.10 for men,
¥0.88 for women; 1924).
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Moreover, not only do these back-of-the-envelope calculations suggest
that prostitutes (by the terms of their contracts) should have quit after a
mean of slightly more than three years, industry-wide data corroborate
the estimates. In the early 1920s, of 42,400 licensed prostitutes studied,
11,400 (27%) had worked less than one year, 16,200 (38 %) were in their
second or third years, 10,400 (25%) were in their fourth or fifth years,
3,100 (7%) were in their sixth or seventh years, and 1,300 (3%) had
worked more than seven. The mean number of prostitutes in each of their
fourth or fifth years (5,200), in other words, was less than half those in
their first (11,400).44 Similarly, consider the entry and exit from the
industry. During 1922, 18,800 women registered as prostitutes, and
18,300 women deregistered. Of the work force of some 50,000, about
one-third turned over each year.4$

Second, consider the incidence of after-acquired debt among pros-
titutes.#¢ Modern scholars routinely claim that brothel owners kept their
prostitutes tied to the brothel by increasing their debts. And as of 1925,
92 percent of the §5,000-odd Tokyo licensed prostitutes did have some
outstanding debt to the brothel besides their initial advance.4” Yet 37
percent had less than ¥ 200 outstanding, and an additional 19 percent
had only ¥ 200—400 outstanding. Recall that the prostitutes had initially
borrowed about ¥ 1,200. Only half of them had outstanding additional
debts of at least one-third that amount, and only § percent had outstand-
ing debts of at least an additional ¥ 1,000.

441to (1931: 208-11). In another study of §,734 licensed prostitutes, 29% were in
their first year, 36% were in their second or third year, 26% were in their fourth or
fifth year, 8% were in their sixth or seventh year, and 2% had been there longer than
seven years. Kusama (1930: 281).

4SYamamoto (1983: 388). Ito (1931: 211—13) uses data primarily from 1923, but
the data are less reliable because of the way he haphazardly includes some data from
other years. He finds that 13,500 registered in one year and 11,000 deregistered.
Uemura (1918: 62, 184—7) finds that, in Osaka, one-third of the new registrations
were not genuinely new recruits but rather, inter alia, prostitutes moving from one city
to another or reenlisting with a new indenture contract. If, following Uemura, one
assumes that one-third of Yamamoto’s 18,800 registrants were not genuinely new
registrants, then the annual industry turnover rate would be about one-fourth. In
general, only about 1 percent of the licensed prostitutes quit their jobs with outstand-
ing debt (Ito, 1931: 213—14).

46The data are from Fukumi (1928: 122—3); see also Chuo shokugyo (1926: 433);
Kusama (1930: 280). Much the same is true of the geisha. According to one 1926
study of 2,554 Tokyo geisha with after-acquired debt, 63% had borrowed less than
¥ 200, and an additional 22% had borrowed ¥ 200—400. Only 7% had borrowed at
least an additional ¥ 1,000. See Kusama (1930: 2§8-9).

470n the reasons for this extra debt, see note 39, supra. The existence of the extra
debt at the outset suggests, of course, that prostitutes probably pooled their income
with their families. That itself, however, is no evidence of any “exploitation,” as
rational family members often decide to pool incomes to diversify risks.
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Table 6.3. Licensed prostitutes in Tokyo,

1925 — age
Age Number Age Number
18-20 1,104 26 330
21 737 27 254
22 632 28-9 306
23 631 30-4 185
24 515 35-9 29
25 423 40 and older 6

Source: Takao Fukumi, Teito ni okeru bai’in no kenkyu [A
Study of Prostitution in the Capital] (Tokyo: Hakubunkan,
1928), pp. 58—9.

More to the point, the longer a prostitute had worked at a brothel, the
smaller the chance she had after-acquired debt outstanding. Consider
again the §,000-odd Tokyo licensed prostitutes. Among those in the first
year of their contract, 1,484 had some after-acquired debt. Among those
in their third year, only 703 had such debt, and among those in their
sixth, only eighty-four. Once they had adjusted to their new job, in other
words, they learned to save and repaid their debts. Most did borrow
money beyond their original advance, but they borrowed it early in their
career and repaid it fast.

Third, consider Table 6.3, the age distribution of licensed prostitutes in
Tokyo. By law, a woman could not become a licensed prostitute until age
eighteen, and most (though not all) prostitutes began work at a brothel
between ages eighteen and twenty-one.*8 Yet beyond age twenty-one, the
number of prostitutes working falls steadily. Were brothels manipulating
debts to keep their prostitutes employed beyond their initial six-year
terms, the number of licensed prostitutes working in each age bracket
should have held constant into the late twenties. Instead, Table 6.3 shows
a steady decline.#? The table does show different age cohorts of women in

48See Naimu sho rei No. 44 of Oct. 2, 1900, § 1 (minimum age). Fukumi (1928), the
source for Table 6.3, does not break out the age distribution of the eighteen- to twenty-
year-olds. During one ten-month period in 1925—6, however, 494 women registered as
licensed prostitutes in the Shin-Yoshiwara district of Tokyo. Of these women, 24%
were 18-years-old, 17% were 19, 13% were 20, 14% were 21, 7% were 22, 6% were
23, 5% were 24, §% were 25, and 10% were over 25. Uemura (1929: §45—56); see
Kusama (1930: 122—3). Using these enlistment rates and assuming no retirements
before age 20, we can (very roughly) estimate the composition of the 1,104 women of
ages 18—20 in Table 6.3 as: age 18 — 223, age 19 — 380, and age 20 — 501.

49Q0ther sources confirm these data. See Kusama (1930: 136—8). That prostitution
was a transitional job women took only for few years in their early twenties is consis-
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1923, rather than a history of one cohort. Because the number of licensed
prostitutes in Tokyo stayed relatively stable, however, these figures should
approximate the attrition in a given age cohort over time (Fukumi, 1928:
45)-

The basic point, therefore, is that the brothel owners did not, on any
wide scale, manipulate the indenture contracts to keep prostitutes tied to
the brothel far beyond the term of the initial contract.5° Women enlisted
for a limited number of years with the understanding that they could quit
early if they worked hard. Many did. Most of the rest apparently quit
when their term expired.5?

To be sure, because prostitutes incurred a fixed cost (a reputational
loss) in entering the industry, one might have expected many to reenlist.
Once they had worked as a prostitute, their fixed cost was sunk. If their
earnings stayed constant, many thus should have found it profitable to
stay in the industry. Prostitute earnings, however, did not stay constant.
Instead, they fell with age (Kusama, 1930: 207). Apparently, only those
few who earned the most money and found the job least offensive consid-
ered it worthwhile to reenlist or to work more independently in the
unlicensed sector.52 Most of the rest seem to have considered the work
not worth the new lower wages — for most seem to have quit.

3.4 Control and credit

In addition to debt peonage, modern scholars raise two hypotheses to
explain why brothel owners and prostitutes used multiyear indenture
contracts: that the contracts enabled the brothels to control the pros-
titutes, and that they enabled peasants without credit to borrow. None-
theless, although the contracts did provide credit and may sometimes
have constrained the prostitutes, neither thesis explains why licensed
brothels and prostitutes used them so pervasively.

tent with studies of prostitution in other societies. See Walkowitz (1980: 19); Hobson
(1987: 86—7).

SONor should we be entirely surprised that the brothels appear to have exploited
prostitutes less than generally alleged. After all, brothels were repeat players in a
competitive market. They could more cheaply recruit if they developed a reputation for
treating their prostitutes relatively fairly. Some even worked to reassure their recruits
by using standard form contracts approved by the local police station. See Shibatani v.
Yokoyama, 4355 Horitsu shimbun 7, 8 (Daishin’in [Supreme Court] Nov. 22, 1938).

S1n a study of licensed Osaka prostitutes, Uemura (1918: 62, 184—7) finds that less
than one-third of the 18,800 annual registrants were reenlistments — but how much
less than one-third is unclear from his data.

S2Fukumi (1928: 147) suggests that a very few licensed prostitutes did work as
unlicensed prostitutes when they had fulfilled their contractual terms.
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Control. If brothel owners used the indenture contracts to control pros-
titutes (e.g., Kawashima, 1951), they did not choose a very straightfor-
ward way of doing so — or even the most effective. Suppose A deposits a
large sum of money with B. B can now constrain A, for B has A’s cash. By
paying the bond, A makes itself vulnerable to B; A does not thereby gain
control over B. Consider banks. Banks concurrently lend money to bor-
rowers and exercise control over the borrower’s business. They bargain
for the control, though, because they have lent the money and become
vulnerable. They do not lend the money because they thereby gain con-
trol. Likewise, when a brothel owner paid a prostitute several years’
wages in advance, he made himself vulnerable to her — not vice versa.3

More basically, if the brothel owners had wanted to control the pros-
titutes, they had other far more straightforward and powerful ways of
doing so. Most obviously, they could have forced the prostitute to deposit
money (e.g., part of her earnings) with the brothel (payable to her when
she quit). Instead, they effectively deposited their own money with the
prostitute. In demanding that the prostitute post a bond, the brothels
would have had plenty of precedents. For example, some textile factories
routinely withheld a portion of their employees’ wages. If and when the
employee fulfilled the terms of her contract, she received the withheld
amount. If she reneged, she forfeited it (see Chapter 7, Section 3.2).
Similarly, American indentured servants often received a large lump-sum
payment called “freedom dues” at the end of their indenture term (Enger-
man, 1986: 268-—9). By paying the servant those dues only if he or she
satisfactorily completed the contract, the employer gave the servant an
incentive not to shirk. Were Japanese brothel owners determined to con-
trol their employees, they could easily have used such a system. In fact,
they did not.

Credit. That prostitutes would use the indenture contracts to obtain cred-
it makes more sense. Because of the international depression, the bad
harvests, or the vicissitudes of the textile market, perhaps pre-War Japa-
nese peasants had little to eat. With no assets to transfer, they had nothing
to sell. With no assets to pledge, they had no way to borrow. Unable to
raise cash otherwise, women sold themselves. Perhaps peasants used the
indenture contracts, in other words, to overcome failures in the credit
market. On its face, the hypothesis works. If true, moreover, it would

53Some contracts provided penalties that applied when the prostitute quit early, but
courts often refused to enforce the penalty clauses. In some cases, the courts even
considered the clauses reason to invalidate the entire debt contract. See, e.g., Mu-
rakami v. [zumi, 28 Daihan minroku 1774, 1780—1 (Daishin’in [Supreme Court] Sept.
29, 1921).
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explain the contracts in a way consistent with many Western indenture
contracts.54

Although the brothels no doubt did give credit to many peasants who
wanted it,55 failures in the credit market cannot explain why brothels and
prostitutes used multiyear indenture contracts so pervasively. First, as
noted above, courts refused to enforce long-term personal service agree-
ments. As a result, the indenture contract could not substitute for other
ways (e.g., collateral, guarantees) of enforcing loans, and thus could not
have alleviated any basic credit-market failure. Suppose a brothel owner
recruited a woman through a ¥ 1,200 indenture, and two months later
found that she wanted to quit. Although he could sue on the note, he
could not legally force her to work. Because of the judicial refusal to
enforce personal service contracts, in other words, prostitute indentures
were little safer than unsecured loans. Consequently, brothel owners tried
to recruit only women from families with assets they could seize (Murphy,
1909: 119, 132). When in 1896 the Supreme Court voided the personal
service contracts, it effectively stopped the poorest women from using the
indentures to raise cash.56

54See, e.g., Cloud & Galenson (1987); Emer (1986); Feeny (1989); Galenson
(1984); Grubb (1985, 1988); Popkin (1979: 54). Note, however, that the need for
credible commitments (Section 3.5, infra) could also help explain the use of indenture
contracts in international migration. The worker incurred a high fixed cost in relocat-
ing to a new country, and the recruiter had much better information (and an incentive
to lie) about the opportunities available there. As a result, the recruiter could have been
paying the worker a large part of his or her wages in advance in order to make the
promises about the benefits of emigration credible.

55When registering as prostitutes at the local police office, women were required to
give their reasons for doing so, and almost all wrote “poverty.” The point is meaning-
less, however, for if they wrote anything else, the police refused their application to
register. See Chuo shokugyo (1926: 390); Kusama (1930: 32—3). Nonetheless, most
prostitutes apparently did come from lower-class backgrounds. See Kusama (1930:
47-75)-

56To be sure, abolitionist writers occasionally claimed that hooligans and corrupt
police used violence to prevent women from quitting in violation of their contracts.
See, e.g., Ito (1931: 308). Yet note several points. First, the evidence suggests that
brothel owners did not manipulate the indenture contracts to keep women at the
brothel for the full six years, but instead let many women quit after two or three years.
At least when women had repaid their initial debt, the brothel owners seem to have
followed the letter of the law. See Section 3.3, supra.

Second, if brothel owners could successfully enforce indenture contracts through
these illegal means, then unlicensed brothels (with dubious access to the judicial system)
should have been offering them as well. In fact, however, unlicensed brothels often did
not offer indentures, and offered only small amounts when they offered any at all. See
Chuo shokugyo (1926: 413); Keisht cho (1935: 509—10); Kusama (1930: 216~7).

Third, other abolitionists reported that by the 1920s it had become quite simple for
licensed prostitutes to quit in violation of their contractual terms. These abolitionists
noted the risk of hooligans only in the case of unlicensed (and hence illegal) prostitutes.
See Ishijima (1928).
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Second, were peasants demanding the long-term contracts because they
needed large loans, they would have demanded them of other employers
besides the licensed brothels and geisha houses. Notwithstanding this, the
multiyear indentures were rare outside of the brothels and houses. Take,
for example, some of the largest employers of women in pre-War Japan:
the textile companies. Textile firms employed a total of 751,000 women
in 1925, and each factory employed a mean sixty-nine workers (Fukuoka,
1928: §5). By contrast, the modal brothel had only six prostitutes on
staff, and the modal geisha house had only one geisha.57 As a result, a
textile firm should have been able to diversify credit risks more effectively
than a brothel or geisha house. In turn, peasants interested in exchanging
several years’ worth of labor for credit should have found textile factories
more receptive than brothels. Yet such was not the case. Instead, to the
extent the factories offered indentures, they apparently offered only very
short contractual terms and very small advances — enough money to pay
the workers’ travel and readjustment costs, perhaps, but not much more.58

True, a woman indentured at a brothel should have received a larger
advance than a woman indentured elsewhere for the same length of time,
if only because sex paid better than most other manual labor. Yet that fact
alone does not explain why the multiyear indentures were so common at
the brothels and so rare elsewhere. High wages in the sex industry did not
induce most poor women to become prostitutes. Neither, therefore,
should large loans have induced most credit-short women to become
prostitutes. If credit had been driving the multiyear indentures, in other
words, a broad range of employers should have offered them. Some credit-
short women would then have chosen prostitution because of the large
advances. But many others would have opted for smaller loans from
employers with less unpleasant jobs, just as most poor women avoided
prostitution despite the high wages. Notwithstanding all this, multiyear
indenture contracts were nearly universal among licensed prostitutes and
common among geisha. Among factory workers, they were rare.>?

57Fukumi (1928: §0-1, 203—4) (Tokyo data). Four Tokyo brothels had one pros-
titute; the two largest had twenty-one each; 66% of the brothels had from four to eight
prostitutes. Id., at 50—1. Only two Tokyo geisha houses had more than ten geisha. Id.,
at 203—4.

S8See note §, infra.

S9Hane (1982: 175), Nishimura {(1938: 1026), and Sievers (1983: 63) suggest that
some factories did use some indentures. Yet other empirical data suggest that multiyear
indenture contracts were uncommon among industrial workers. First, of 1,077 twelve-
to eighteen-year-old workers (in a cross section of industries) surveyed in 1935, only
59 were aware of any indentures, and only one (the highest) had an indenture of
¥ 400—-500. The male indentures were all for under ¥ 100. Shakai (1936: 45, 49); see
Fukuoka (1928: 40); Suehiro (1931: 4).

Second, Tamura (1956: 38—9) reports that of all workers working under indenture
contracts in 1951—2, 63% went into “pure” prostitution, 8.1% became maids at
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3.5 Credible commitments

Apparently, neither the hypothesis that brothels wanted power over pros-
titutes, nor the hypothesis that many peasants needed credit, satisfactorily
explains why brothels and prostitutes so often used multiyear indenture
contracts. Consider instead, therefore, the possibility that they negotiated
the contracts for reasons relating (1) to the need for “credible commit-
ments” (Williamson, 1983; 1985: chs. 7—8), and (2) to the efficient al-
location of legal costs.

The contracting problem. A woman entering the sexual services industry
faced several problems relevant here. First, in entering the industry, she
brought substantial stigma upon herself. Because of this stigma, she
would take the job only if she could expect to earn a total amount that at
least compensated her for this “reputational loss.”

To be sure, one can exaggerate the loss. All else equal, the women for
whom the loss was least severe should have chosen the job most often.
And one study (of 300 licensed prostitutes who quit in violation of their
employment contracts — not a random sample) did suggest that ex-
prostitutes were not necessarily social outcastes: 29 percent returned to
their parents, 12 percent took factory jobs, § percent found office work,
and most of the rest took other “respectable” jobs like nurse’s aid posi-
tions. 60

Nonetheless, most contemporaneous sources suggest instead that pros-
titutes skirted the margins of respectability if licensed geisha, and aban-
doned all claims to it if not. Quoting a Japanese source, one astute (and
otherwise relatively nonmoralistic) turn-of-the-century Tokyo observer
captures what seems the general consensus: an ex-prostitute “has violated
the virtue of chastity, wasted the flower of her youth in vicious living, and
as she is unaccustomed to attend to the proper duties of women her future
prospects are anything but cheerful and reassuring” (de Becker, 1899:
248).

Second, the would-be prostitute had little reliable information about
how much money she would earn in the industry. Given that the stigma
attached when she entered the industry, moreover, she had no cheap way
to discover her market “price.” And given the uncertainty of the aging
hotels, brothels, bars, and geisha houses, 8% went into agriculture, 3.8% became
factory workers, 3% became geisha, 3% became waitresses or bar maids, and 2.9%
became child-care workers. See also Kanzaki (1953: 99); Rodosho (1953: 74, app.
74). Third, one early 1930s survey of indentured women found that the mean inden-
ture for licensed prostitutes was ¥ 900, geisha ¥ 800, bar maids ¥ 400, and factory
workers ¥ 130. Shakai (1935: 159).

60[to (1931: 494—5). Indeed, Garon (1993: 716) argues that a large percentage of
prostitutes married well to boot.
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process, even if she knew her current price she had no way of knowing
how rapidly it would decline over time. Third, the would-be prostitute
could not diversify her human capital. She was her own most valuable
asset, yet that asset was not one whose risks she could easily diversify.

The brothel owner faced very different problems. His were not prob-
lems of information or diversification. First, he had much better informa-
tion about the sexual services market than a recruit. In most cases, there-
fore, he could estimate what a recruit would earn more accurately than
the recruit herself could. Second, he could diversify his investments.
When he invested in a prostitute’s human capital (by buying her services
for several years), he could eliminate much of the associated risk by
simultaneously contracting with several prostitutes.

Instead, the brothel owner’s problem was one of credibility. Although
he hoped to recruit young women by promising them money, he could not
easily make his promises about future earnings credible. For although he
had better information about a potential recruit’s earning capacity than
the recruit herself, he also had an incentive to lie. He was asking her to
suffer a certain and significant reputational loss, in exchange for income
that was risky at best and about which he had considerable incentive to
exaggerate. To be sure, her investments were not specific to the brothel -
but neither does the point matter: once a brothel owner had enticed a
recruit into the industry by exaggerating her market earning potential,
she could not improve her position by switching to another brothel.

Piece-rate and flat-rate contracts. These problems of informational asym-
metry and promissory credibility foreclosed a piece-rate (productivity-
based) contract between the brothel owner and the recruit. The contract
would have solved one basic problem in the industry: how to motivate a
recruit to work hard at what was a fundamentally unpleasant job. Unfor-
tunately, it did not give the recruit the assurance she needed. She needed to
know — before she entered the industry — that her earnings as a prostitute
would exceed her earnings elsewhere by an amount large enough to offset
the stigma and disamenities involved. That assurance, however, was some-
thing the piece-rate contract could not assure her.

A flat daily wage did little to improve matters.6! Most obviously, it
gave the prostitute an incentive to shirk. But it also gave the brothel owner
an incentive to fire workers who generated revenues less than their con-
tractual daily wage, and to discharge even relatively productive workers
during low demand periods (or to threaten to discharge them unless they
agreed to a wage cut). Given that a prostitute could expect the revenue she

61The geisha effectively did earn a flat daily wage, but they faced less severe dis-
amenities than the licensed prostitutes.
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generated to decline over time (Kusama, 1930: 207), the problem was
particularly acute — for she had to worry that the owner might fire her
before she had had a chance to recoup her initial reputational loss.

Fixed-term contracts and sign-on bonuses. Because the prostitute in-
curred a high initial fixed cost, a brothel owner could recruit her effec-
tively only if he credibly promised to employ her long enough for her to
recoup that fixed cost. He could recruit effectively, in short, only if he
promised her not just a minimum daily wage, but also a minimum total
wage. To do so, he had to promise her a minimum employment term
besides a minimum wage. Even with such a guaranteed term, though, the
problem of credibility remained. To promise credibly that he would em-
ploy a recruit for a given period of time, the owner had to be able to
promise that he would keep her employed even if her revenues fell perma-
nently below her contractual wage. Such a promise is not one most own-
ers would have found easy to make credible.

A sign-on bonus could have alleviated some of the problems of credibil-
ity. The brothel owner might, in other words, have paid the prostitute
enough money up-front to offset a substantial portion of her reputational
loss. That ploy, however, would now have given the prostitute an incentive
to pocket the money, quit, and move to a rival brothel .62 What the brothel
and prostitute needed was a contract that credibly promised a minimum
total compensation package — but did so without simultaneously giving
the prostitute an incentive to quit.

Indenture contracts. The indenture contract (described in Section 3.2
above) mitigated many of these problems. Under the contract, the owners
gave the prostitute a minimum daily wage: the indenture advance plus
room and board, divided by the maximum indenture term. They gave her
an incentive to work hard: the chance to quit early. They gave her a
minimum total compensation package: the indenture amount plus room
and board. And they gave her a disincentive to quit or move elsewhere:
the requirement that she repay that part of her advance she had not yet
earned.

That much the parties could have accomplished with an unindentured
contract that combined a minimum daily wage with a performance-based
bonus and a minimum contractual term. Yet the indenture contract dif-
fered from such a hypothetical contract in one critical way: under the
indenture contract, the brothel owner paid the prostitute a substantial

62Note, however, that the geisha houses did organize a central clearing house

through which they enforced on each other an agreement not to hire any geisha who
reneged on her contract with another geisha house (Chuo shokugyo, 1926: 392).
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portion of her earnings up-front, and thereby allocated the burden of
invoking the legal system in a dispute to himself.

By agreeing to bear the cost of invoking the legal system in a dispute,
the brothel owner helped make his promises credible. For credibility can
derive from the assignment of legal costs. If a dispute arose under the
hypothetical minimum-wage-bonus-minimum-term contract (e.g:, if the
brothel owner reneged on the promised wage), the prostitute had to
invoke the legal apparatus to recover her promised wages — for the broth-
el owner had not yet paid her the total promised compensation. By con-
trast, if a dispute arose under the indenture contract, the brothel owner
had to invoke the legal system — for he had already paid her three- to six-
years’ wages. Effectively, the brothel owner’s willingness to advance the
prostitute her promised earnings made his promise to pay those earnings
credible, Were the legal system free, such a loan would not add credibility.
But legal systems are not free. In Japan as here, possession is nine parts of
the law. Because most peasants would have found the legal system foreign
and intimidating, the most straightforward way to make them a credible
promise was to advance them cash on the barrel.

Note that the indenture contract not only helped make the brothel
owner’s promises credible, it also allocated the cost of invoking the legal
system efficiently. Recall that parties generally bargain in the shadow of
the law.63 As a result, if a dispute occurred, either the owner or the
prostitute would have invoked (or threatened to invoke) the legal system.
Hence, the efficient deal was the one that placed that burden on the party
able to invoke the system most cheaply.6* As a repeat player, most brothel
owners could afford to invest in the information and legal talent neces-
sary to manipulate the judicial apparatus. By contrast, most prostitutes
and their parents had little education or sophistication, and as one-shot
players were less likely to find it cost-effective to learn how to use the legal
system.

Given these cost asymmetries, the parties took the efficient route: they
placed the transactions costs (here, the cost of marshaling the legal sys-
tem) on the party that could bear them most cheaply. Under the con-
tracts, if the prostitute tried to renege, the owner had to recover his

63See Mnookin & Kornhauser (1979); Ramseyer & Nakazato (1989). Note that
prostitutes would have received information about their legal rights not just by word of
mouth from other prostitutes, but also from the abolitionists. During most of the
period from 1890 to 1940, a wide variety of abolitionists worked hard to encourage
prostitutes to quit. One detailed description of the process appears in Murphy (1909);
accounts also regularly appeared in such abolitionist journals as Setkaku.

64Even if litigation rarely ensued, imposing the litigation burden on the party able to
invoke the courts most cheaply was still efficient, because it lessened the possible scope
of ex post opportunism in the negotiations over a dispute.
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money. If the owner tried to renege, the prostitute already had the
cash.65

4 CONCLUSION

In twelfth-century Toulouse, the public brothels split their profits with the
local university (Shadwell, 1911). Not so in Japan. Japanese brothels
never tried to buy academic support, and never had it. Instead, academics
have consistently castigated the brothels for “enslaving” peasant women.
Indenture contracts were an important part of the tales they told: poor
and unsophisticated, peasant women unwittingly accepted indenture con-
tracts that the brothel owners used to reduce them to sexual slaves.

These patronizing tales cheat the prostitutes of their due — for they
drastically understate the resourcefulness that they (indeed, that most
ordinary human beings) could show, even in dire situations. Although
prostitution was harsh work, most brothel owners were not able to ma-
nipulate indenture contracts to keep prostitutes at work indefinitely, and
most prostitutes did not become slaves. Instead, licensed prostitutes gen-
erally enlisted under six-year indenture contracts. They earned (what
were for them) very high incomes. Many repaid their debts in three or
four years and quit early. Most of the rest quit when their contracts
expired.

Within this world, brothels and prostitutes used indentures to help
make the employment market itself possible — for severe informational
asymmetries plagued the market. Despite the promises of high incomes, a
woman entering the industry for the first time could never be sure. She
knew she suffered a loss in social status if she took the job, knew some
brothel owners had an incentive to lie about the money she would make,
and knew most owners would be able to invoke the courts more easily
than she. Precisely because she could never be sure of the money, she
found the indenture contract advantageous. Through the contract, the
brothel owners could promise her total earnings large enough to offset a
substantial part of her lost status, could make that promise credible by
paying her in advance, and could shoulder the costs of invoking the legal
system themselves. Through the contract, both the brothels and the pros-
titutes could advance their private best interests.

65] located only three suits by prostitutes (all geisha) against their houses for non-
payment of earnings. | found seven cases in which parents or guarantors complained
about the house’s (or brothel’s) seizure of their assets (based on claims that the pros-
titute had quit in violation of her contract), and at least a dozen cases where a house or
brothel sued the prostitute or her parents or guardians for nonpayment on her debt.
Reported cases are not, of course, a representative sample of all disputes. See Priest &
Klein (1984).
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INTRODUCTION

Just once, you should come see a farming or fishing village. You won’t find a
single girl. All yow’ll see are shriveled old grannies. The gitls are all gone, left the
village for work. . . . We guys are left, but we’re lonely. Real lonely. Even suppose
I can take the loneliness. How am 1 going to find a wife? I want a wife so bad I'm
going crazy. But no gitl’ll marry a poor farmer anymore. Even when they come
back to the village from the factories, they’ve turned completely high-class. With
their hair done up and perfumed and all, they won’t even look at us.

It was a letter to the editor of a Tokyo daily newspaper.! And it captured
at least some of the economic impact of the textile industry. Having made
a minor fortune in the textile mills, the women had raised their sights,
and raised them high.

To explain why the textile workers were able to obtain these high
wages, in this chapter I explore the informational logic to the employ-
ment arrangements they used. Because each firm was so large and because
so many women regularly quit work to return home and marry, potential
employees had access to a steady flow of verifiable information about
their potential employers. Owners, however, did not have accurate infor-
mation about their recruits, could not readily monitor each recruit’s per-
formance, and could not precisely verify what their plant managers told
them. Absent better information on these matters, they could not always
induce their employees and managers to take the steps they wanted them
to take.

To mitigate these informational problems, the cotton-spinning firms
offered two sets of contracts. First, to induce their employees to work
hard, they paid extremely high wages (though lower than the wages

IQuoted in Yamamoto (1977: 121). Of course, there may have been other reasons
factory women would not give this man the time of day — there usually are. Of the
1,536 women in cotton-spinning factories surveyed in 1927, 801 said they hoped to
marry a farmer. See Chuo shokugyo (1929: 22~3).
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prostitutes earned). Indeed, during most of the pre-War period, they ap-
parently paid two to three times the market-clearing wage. Second, to
induce their managers not to cut these “efficiency wages” during times of
slack demand, they joined a cartel. Through it, they bound themselves to
reduce the number of machines they operated during slack demand, and
removed much of their managers’ incentive to slash the efficiency wages.

Within this book, this chapter plays a dual role. On the one hand, it
illustrates again the rationality and ingenuity with which participants in
pre-War labor markets bargained to their mutual best interests. In doing
so, it repeats in a second market the exercise in chapter 6. On the other
hand, it also examines the occasional charge that pricefixing cartels were
widespread in pre-War Japan and seriously hampered economic perfor-
mance. Because the cotton-spinning cartel was by most accounts the most
prominent of these cartels, 1 examine the effect it had on Japanese eco-
nomic performance.

At the outset, | summarize the history of cotton spinning in Japan
(Section 1). I outline the nature of the cartel in the industry, and note how
it could not have earned the firms monopoly rents (Section 2). This fact,
in turn, presents the chapter’s puzzle: If the cartel could not have cut
production or raised prices, what manner of beast was it? The answer is
that the firms formed the cartel not to raise prices but to preserve their
efficiency wage labor contracts. Accordingly 1 both describe the labor
contracts (Section 3) and explain the cartel’s role (Section 4).

I THE INDUSTRY

By the first decades of this century, Japanese spinners had already out-
competed the English firms. They consumed more raw cotton than the
English, and spun more yarn. Domestically, they dominated the economy.
They produced over a quarter of all manufactured goods, and employed
over 40 percent of all factory workers (Muto, 1927: 5; Seki, 1954: 60,
435).

During the half century before World War 11, the Japanese cotton textile
firms weathered three major crises: one at the turn of the century, one in
the early 1920s, and one in the mid-1930s. The first crisis hit at the end of
the 1890s when Japanese economic performance dipped badly. Whereas
from 1886 to 1898 manufacturing volume had doubled, during the four
years from 1898 to 1902 it fell. When the Boxer Rebellion broke out and
Japanese firms could no longer sell to China, bad matters simply turned
worse. In the textile industry, output fell 11 percent from 1898 to 1900,
and another 8 percent from 1900 to 1904 (Fujino et al., 1979: 244—75;
Seisan, 1912: 1).

A second crisis hit the cotton firms in 1920. As it had been to many
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firms in many countries, World War 1 had been good to Japanese spin-
ners. During the War, many Allied competitors had switched to military
production, and even those that had not found the sea lanes precarious
and the Suez Canal closed. In East Asia, all of this dramatically raised
cotton prices. From 1916 to 1919, the price of cotton yarn rose 4.5 times
but that of raw cotton only 2.7 times. Given that raw cotton costs were
four-fifths of the price of cotton yarn, this price differential gave entrepre-
neurial spinners a nice profit (Mihashi, 1934: 37-8; Nippon kangyo,
1928: 43-9).

Although Japanese spinners found themselves well placed for exploit-
ing these high yarn prices, they were badly placed for the bust that fol-
lowed. From 1915 to 1919, they watched real profits per spindle more
than double. When the War ended and prices fell, they watched their
profits plummet. Granted, they did not do as badly as many observers
claimed. Although cotton yarn prices fell, so did raw cotton prices. None-
theless, as with the firms elsewhere that had ridden the wartime boom,
the spectacular wartime profits disappeared. From 1920 to 1926, real
profits per spindle fell two-thirds (Table 7.1; Lazonick & Mass, 1984;
Mihashi, 1934: 37-8).

The problems stemmed from two facts. First, not all firms had hedged
themselves against price changes. Those that had agreed to buy raw cotton
at the earlier high prices without agreeing to sell at fixed prices now lost
badly. Second, even firms that had hedged sometimes found the protection
worthless — for their partners could renege. Although those that had
contracted to sell high should have done well, they did well only if their
buyers did not default. Many buyers did. Where the price changes had
eliminated the buyer’s assets, even courts could not help (Seki, 1954: 43-6).

A third crisis hit the industry some ten years later. After the general
financial collapse of 1929—~3 1, many governments turned to protectionist
strategies. Some of these strategies they designed explicitly against Japa-
nese products. Japanese firms, for example, particularly threatened Brit-
ish competitors. From 1928 to 1935, Japanese cotton fabric exports rose
from 1.4 to 2.7 billion square yards, while British exports fell from 3.9 to
1.9 (U.S.) billion square yards (Nishikawa, 1987: 190; Seki, 1954: 436—
41). To slow this competitive shift, Commonwealth countries adopted
stringent tariffs, and many added quantity restraints to boot. By mid-
1936, Japanese cotton weavers faced trade barriers in a majority of their
markets: Fifty-six countries had adopted barriers and over half were
quotas. By one estimate, the barriers affected 67 percent of Japanese
cotton fabric exports.2

2Fujino et al. (1979: 244—5); Nishikawa (1987: 192); Robson (1957: 268); Seki
(1954: 55)-
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Table 7.1. Profitability in the cotton spinning industry

Profits/firm Profits/ ¥ 1,000

(¥ 1,000) Profits/spindle capital
1907 629 ¥17.14 3543
1908 307 6.17 136.7
1909 515 8.18 181.8
1910 203 3.49 79.7
1911 368 5.77 139.6
1912 547 10.29 232.9
1913 646 11.77 243.7
1914 545 8.61 193.9
1915 741 10.81 249.2
1916 1,431 19.91 415.4
1917 2,201 30.93 543.2
1918 2,225 27.43 443.7
1919 1,730 26.78 330.1
1920 1,756 25.78 228.5
1921 1.154 16.92 150.2
1922 1,213 17.18 152.5
1923 780 11.15 88.8
1924 956 10.99 97.2
1925 895 9.31 85.1
1926 862 8.44 78.5

Notes: Total capital is the sum of paid-in capital and accumulated profits.
Profits are in constant 1934—6 yen.

Sources: Calculated from data found in Ryokichi Watanabe, Nibon men-
gyo ron [The Theory of the Japanese Cotton Industry] (Tokyo: Nippon
hyoron sha, 1931), p. 41; Kazushi Ohkawa et al., Choki keizai tokei:
Bukka [Long-term Economic Statistics: Prices] (Tokyo: Toyo keizai
shimpo sha, 1967), pp. 135-6.

2 THE COTTON CARTEL
2.1 Organization

These crises were not lean years the cotton-spinning firms stoically en-
dured for the sake of the years of plenty to come. Instead, the firms
sought safety in numbers. By 1882, they had already organized them-
selves into the “Great Japan Spinning Federation” (Ddi-Nippon Boseki
Rengo Kai, abbreviated “Boren”). By all accounts, they were the first in
the textile industry to cartelize. By several accounts, they were among the
first in any modern Japanese industry to cartelize (Shinomiya, 1990:
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193—4). To the cotton-spinning firms, the Boren became the principal
means by which they sought to respond to these crises.

The conventional story is simple enough. Initially, the spinning firms
used the Boren to gain monopsonistic power in the labor market: to
lower wages by not bidding for each others’ workers (Hashimoto, 1935:
26). Soon, they used it to gain monopolistic power in the product market:
to raise profits by enforcing quantity restraints. By 1890 they were coor-
dinating reduced operating hours, days, and machines (Table 7.2). Work-
ers and consumers suffered, so the story goes, but with no antitrust
statute it was all legal.

Superficially, it was also plausible business strategy. If there had been
large-scale economies, perhaps new firms would have found it hard to
enter the industry without access to substantial capital. If capital markets
were underdeveloped, perhaps the new firms could not have obtained

Table 7.2. Quantity restraints in the cotton-spinning
industry, 1890—1930

Beginning  Duration

date (months) Restraints

1890 June 1 No work for 8 days and nights per month

1899 Jan. 1 No work for 4 days and nights per month

1900 May 2 Same

1900 July 3 Either no night work or a 40% reduction in machines
used

1900 Oct. 3 Same

1901 Jan. 3 Same

1902 July 6 No work for 4 days and nights per month

1908 Jan. 4 No work for 5 days and nights per month

1908 May 6 Either no night work for 3 months or a 27.5% reduction
in machines used for 6 months

1908 Nov. 18 20% reduction in machines used

1910 Oct. 6 Either (1) a 27.5% reduction in machines used or (2) no
night work for 4 days and nights per month plus
2-hour reduction per day plus a 12.5% reduction in
machines used

1911 Apr. 6 Same

1911 Oct. 6 Either (1) a 10% reduction in machines used or (2) no
work for 5 days and nights per month

1912 Apr. 6 No work for 4 days and nights per month

1914 Aug. 4 No work for 4 days and nights per month and a 10%
reduction in machines used

1914 Dec. 8 No work for 4 days and nights per month and a 20%
reduction in machines used

1915 Aug. 6 No work for 4 days and nights per month and a 10%

reduction in machines used
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Table 7.2. (cont’d)

Beginning  Duration

date (months) Restraints
1918 Jan. 6 A 10% reduction either in the machines used or in the
days worked
1918 July 6 Same
1920 May 1 No work for 6 days and nights per month
1920 June 2 No work for 4 days and nights per month, a 10%

reduction in the machines used, and a reduction
of 4 hours/day

1920 Aug. 13 Same, but with a 20% machine cut

1921 Sept. 3 Same, but 10% machine cut

1927 May 6 No work for 4 days and nights per month, a 15% re-
duction in machines used, and a reduction of 4
hours/day

1927 Nov. 20 No work for 4 days and nights per month, a 23% re-
duction in machines used, and a reduction of 4
hours/day

1930 Feb. 5 No work for 2 days and nights per month, and a 10%
reduction in machines used

1930 June 5 No work for 2 days and nights per month, and a 20%
reduction in machines used

1930 Now. 2 Same

Sources: Otokichi Shoji, Boseki sogyo tanshuku shi [A History of the Spinning Opera-
tion Reductions] (Osaka: Nippon mengyo kurabu, 1930); Seisan chosa kai (ed.),
Shuyo kogyo gairan [Survey of Major Industries] (Tokyo: Seisan chosa kai, 1912);
Shotaro Kojima, Waga kuni shuyo sangyo ni okeru karuteru teki tosei [Cartel Controls
in the Major Industries in OQur Country] (Tokyo: Yufukan shobo, 1932), pp. 407—18.

that access except from one of the large conglomerates (the zaibatsu).3
Given the size of the globe, they arguably could not have entered the
industry quickly even with the best financial connections. Domestic firms
did not make competitive spinning machines, after all, until the late
19208 (Chokki, 1990: 258). Before then, a firm intent on undercutting
the cartel would have had to import its machines from Great Britain or
the United States.

During the five decades before the War, the spinning firms coordinated
capacity cuts eleven times (Table 7.2). They launched the first in 1890,
but disbanded it within a month. They launched the last in 1930, and
continued it for eight years (Seki, 1954: 110). All told, they maintained
capacity restraints for twenty years. According to Table 7.3, moreover,
production per unit of capital equipment declined during the cuts. On

3In fact, capital markets were well developed. See Ramseyer & Rosenbluth (1995).
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Table 7.3. Quantity restraints and spindle productivity

Mandated Mandated

reductions Bales/spindle reductions Bales/spindle
1899 0% 578 1916 1.9% 684
1900 9.9 475 1917 0 654
1901 3.8 499 1918 0 578
1902 7.2 570 1919 0 576
1903 0 581 1920 31.5 492
1904 0 515 1921 47.0 454
1905 0 657 1922 0 508
1906 0 699 1923 0 465
1907 0 663 1924 0 453
1908 16.8 545 1925 0 485
1909 20.0 556 1926 0 490
1910 12.4 566 1927 28.9 453
1911 19.7 521 1928 47.2 401
1912 9.7 626 1929 23.6 440
1913 0 664 1930 21.8 374
1914 7.6 646 1931 253 358
1915 27.9 620

Mean bales/spindle, when restrictions in place: 506

Mean bales/spindle, when no restrictions in place: 559
Mean mandated reduction when restrictions in place: 21.2%
Mean actual reduction: 9.5%

Notes: Mandated reductions are calculated on the basis of 20-hour workdays
(2 shifts), 28-workday months, 7-hour nights. 1916 is treated as an unrestricted year.
Bales/spindle gives the number of cotton bales produced, divided by the number of
spindles in place.

Sources: Calculated from data found in Table 7.2; Keizo Seki, Nibon mengyo ron
[A Theory of the Japanese Cotton Industry] (Tokyo: Tokyo daigaku shuppan kai,

1954), p. 446.

average, they mandated production cuts of about 20 percent. On average,
production per spindle fell about 10 percent.

2.2 Leaks

Nevertheless, as a long-term monopoly-pricing strategy this cartel never
had a chance. First, the Japanese cotton-spinning firms faced constant
pressure from potential entrants. This simply was not an industry with
large entry barriers. The most spectacularly successful late entrant was
Nisshin boseki. Cotton merchant Hirazaemon Hibiya had launched the
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firm in 1907. By 1910 it was in the second quintile of firms; by 1930 it
ranked sixth in a field of over sixty (Nisshin, 1969; Dai-Nippon, Geppo,
various years). Smaller firms continued to enter the industry throughout
the pre-War period.

Second, the cartel never incorporated all members (much less all poten-
tial members) of the industry, or limited investments in new productive
capacity.* Let us consider each of these issues in turn.

Incomplete membership. The Boren never included all members of the
industry. Most obviously, it excluded foreign competitors, this at a time
when producers often joined cartels across national boundaries (Hara &
Kudo, 1992: 2). The Boren began as an organization of Japanese spinning
firms, and forever remained that. Nonetheless, those firms sold in what
was always a global market. Despite variations in thread quality, many
firms in many countries produced interchangeable thread. Granted, for-
eign spinners could not necessarily compete in the domestic Japanese
market. Tariffs on imported cotton products helped ensure that. Notwith-
standing, Japanese firms did compete abroad with spinners from several
countries — most prominently, Great Britain, United States, France, Ger-
many, and India.

The spinners sold much of their product in this competitive interna-
tional market. Even when they sold to domestic weavers, those weavers
often exported the finished fabric (Mihashi, 1934: 7). Given these inter-
national fabric markets, Japanese spinners generally could not have
charged monopoly yarn prices to domestic weavers: as long as a down-
stream product faces a competitive market, upstream cartels with fewer
than all producers (e.g., a spinning cartel that excludes foreign competi-
tors) will seldom be able to raise prices. Indeed, because many of the
largest Japanese spinners (like the large American spinners) ran inte-
grated spinning and weaving operations, many Boren members sold fab-
ric on the international market directly (Table 7.4).5

Until 1936, the Boren could not even convince all Japanese spinners to
join.¢ To be sure, it tried to make membership worthwhile. It never made

4In addition, note that the cartel did not take several obvious steps open to it. The
firms could have tried to restrict output through their coordinated import scheme
involving the N.Y.K. (described below), but did not. Indeed, they could have set prices,
but did not.

5Although these integrated firms operated fewer than 20% of all looms, they oper-
ated the most efficient ones. In 1936, they ran nearly three-fourths of the 46,000
automatic looms in use. With a fifth of the looms, they wove a third of the fabric. See
Table 7.4; Shoko (1936: 413) (automatic loom use). On integrated spinning and
weaving operations in the West, see Lyons (1985); Temin (1988).

6As of September 1927, for instance, eleven spinning companies representing 6% of

all cotton spindles were outside the Boren (Nippon kangyo, 1928: 55—8). The remain-
ing eleven firms joined the Boren in May 1936 (Zaisei, 1936: 210).
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Table 7.4. Spinning firms in the weaving industry

A B D E G =E/
Total Spinning Total  Spinning firm
looms looms C = B/A fabric fabric F = E/D revenues
1905 6,077 715 154 21.5% 11.9%
1910 17,002 1,222 332 27.2 18.5
1915 27,931 1,824 710 38.9 27.3
1920 43,725 6,936 2,950 42.5 27.0
1925 365,369 61,918 16.9% 7,719 2,732 354 22.5
1930 348,903 69,147 19.8 4,933 1,631 331 25.5
1935 385,980 83,308 21.6 8,104 2,466 304 21.7

Notes: (A) Total number of cotton weaving looms in use. (B) Total number of cotton
weaving looms used by spinning firms. (C) Percentage of cotton weaving looms used
by spinning firms. (D) Value in current prices (X ¥100,000) of total cotton fabric
produced. (E) Value in current prices (X ¥100,000) of cotton fabric produced
by spinning firms. (F) Percentage of total cotton fabric produced by spinning firms.
(G) Percentage of spinning firm revenues attributable to weaving operations.
Sources: Calculated from data found in Shozaburo Fujino, Shino Fujino, & Akira
Ono, Choki keizai tokei: Sen’i kogyo [Long-Term Economic Statistics: Textile Indus-
try] (Tokyo: Toyo keizai shimpo sha, 1979), pp. 74—83, 242—3; Miyohei Shinohara,
Choki keizai tokei: kokogyo [Long-Term Economic Statistics: Mining and Manufac-
turing] (Tokyo: Toyo keizai shimpo sha, 1972), pp. 194—5; Shoko daijin kanbo tokei
ka (ed.), Shoko sho tokei hyo [Statistical Tables for the Ministry of Commerce and
Industry] (Tokyo: Tokyo tokei kyokai, various years).

it indispensable. In 1893 it negotiated a favorable shipping contract with
the N.Y.K., the Mitsubishi shipping firm (reprinted in Seisan, 1912: 26—
9). Under this agreement, the N.Y.K. agreed to pay large rebates to asso-
ciation members who used it for their raw cotton. More specifically, the
N.Y.K. charged shippers full price, but at the end of the accounting
season rebated to Boren members a large portion of that price.

Unfortunately for the Boren, the bulk shipping market was a competi-
tive market. As one scholar recently put it, “collusion among shippers has
never survived” in this industry (Pirrong, 1992: 128). The Japanese ship-
ping firms launched periodic price wars with the Western firms, and were
not always the low bidder. Yet the Boren could have made membership
advantageous only if the N.Y.K. charged prices below international com-
petitive prices, and if no other international shipping firm were willing to
match those prices.”

7Kojima (1932: 478—511) (shipping cartels); Nihon keiei (1988: 7—74, 123—9)
(competition between N.Y.K. and the western firms); Wray (1984: 289—308, 400—8)

(same); Wray (1989a: 187) (existence of irregular “tramp shipping”). Indeed, if the
Boren had been a pricefixing scheme and if the N.Y.K. had had a lock on cotton
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Table 7.5. Spinning cartel cheating

A B C
Mandated Spinning Spindles
reductions factories (X
1,000)
1920 31.5% (40) 3S8S
1921 47.0 89 299
1922 0 (159) 394
1923 0 (1) 284
1924 0 20 (91)
1925 0 (8) 451
1926 0 37 293
1927 28.9 (22) 263
1928 47.2 6 531
1929 23.6 38 233
1930 21.8 18 59§
1931 25.3 15 221

Mean new spindles while restrictions in place: 328,000

Mean new spindles while no restrictions in place: 266,000
Mean new spinning factories while restrictions in place: 14.8
Mean new spinning factories while no restrictions in place: —22.2

Notes: (A) Cartel-mandated reductions. (B) Net increase (or de-
crease) in number of spinning factories with five or more employ-
ees. (C) Net increase (or decrease) in number of operating spindles.
Sources: Calculated from data found in Table 7.2; reproduced
from J. Mark Ramseyer & Frances M. Rosenbluth, The Politics of
Oligarchy: Institutional Choice in Imperial Japan (New York:
Cambridge University Press, 1995), ch. 10.

Renegade spinners simply did not need the N.Y.K. Although the Boren
firms could together obtain bulk discounts, so could most other spinners.
Major spinning firms would have qualified for equivalent discounts else-
where. Whatever clout the Boren had, as the shipping arm of the Mit-
subishi empire the N.Y.K. was not the sort of firm on which it likely could
have imposed monopsonistic prices. Unless it was indeed extracting
monopsonistic rents, though, renegade firms could have competed with-
out joining it.8
imports, one would expect the Boren to have enforced its quantity restraints through
its control over raw cotton imports. Given that the spinners depended critically on
cotton imports, that bottleneck offered the perfect monitoring device. The Boren did
not do so — both because it was #ot a pricefixing scheme, and because the N.Y.K. did

not have a lock on the import trade.
8In addition, note two points. First, the Boren convinced the domestic raw-cotton
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Investment limits. As Table 7.2 details, the Boren never tried to limit the
total number of spindles. Instead, it mandated cuts only in either operating
hours or the percentage of spindles used. This made for a bizarre cartel, for
to earn its members monopoly rents the Boren had to cut the quantity
produced. To do that, it could not just cut hours or furlough existing
spindles. It needed also to limit the purchase of new spindles. That it never
did. In letting firms buy new spindles but not letting them use them fully, it
apparently ensured only that its members invested inefficiently.

Even as the Boren mandated production cuts, spinning firms continued
to buy new equipment (Table 7.5). Despite the capacity restraints, they
aggressively built new factories and installed new spindles. Indeed, they
built more factories and installed more spindles while the restraints were
in place than while they were not. Were this a production-restriction
cartel, it was one that failed.

2.3 Temporary local gains?

Even if the Boren firms could not have earned monopoly rents long-term,
perhaps they hoped to exploit a temporary local monopoly.® Expansion
in the industry did take time. Because most firms already operated

producers not to sell to non-Boren firms. Because domstic producers raised a small
fraction of the cotton consumed, this was not a major barrier. Second, in 1930 the
Boren convinced the cotton yarn sellers’ association not to buy yarn from non-Boren
firms. In return, Boren members agreed to sell only to members of the sellers’ associa-
tion. See Kojima (1932: 413); Nippon kangyo (1928: 54—5); Seki (1954: 114—16). At
this point, the only firms safely able to remain outside the Boren would have been
those that both spun and wove, and those that could market their yarn independently.
As Table 7.4 shows, however, the biggest Japanese firms operated integrated spinning
and weaving factories.

9Consider three additional hypotheses. First, many Japanese historians (e.g., Nishi-
kawa, 1987: 154; Takamura, 1971: 2: 178—91) suggest a very different explanation
for the cartel: that the largest spinning firms used the restrictions to gain a competitive
advantage over the smaller firms. Recall, however, that membership in the cartel was
voluntary, that spinning firms imported raw cotton in a competitive international
market, and that they sold yarn and fabric on a competitive international market. As a
result, this explanation necessarily fails. The large spinning firms could have induced
the small firms to join the Boren (or to remain in the Boren) and suffer the exploitative
consequences only if the small firms earned a net gain by doing so. Hence the large
firms would have had to compensate the smaller firms for any exploitation the small
firms suffered. Because of the competitive market constraints, however, the large Boren
firms had no way of using the Boren to generate sufficient monopoly rents to pay that
compensation and still earn a profit.

Second, Okazaki (1987) suggests a ingenious alternative: Small spinners were heavi-
ly invested in low-count thread, and large spinners were invested in high-count thread.
Small spinners wanted to move into high-count thread and used the cartel to give them
breathing space to do that. Aside from whether the cartel would have given any
breathing space without international market power, and aside from whether large
firms would ever have agreed to such a plan, Okazaki’s theory does not explain why
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twenty-five to twenty-eight days a month, twenty to twenty-two hours a
day, non-Boren firms could not have dramatically expanded production
without buying new machines. Yet until the 1920s, almost all machines
came from either Great Britain or the United States. Even with a tele-
graphed order, expansion would have taken quite a while. Meanwhile,
perhaps the Boren firms could have earned monopoly returns.10

As an explanation for the Boren, none of this could have worked —
short-term monopoly returns cannot explain the measures the Boren
took. Most basically, the measures were not short-term. Rather, they
lasted for months and years. Nor did the Boren ignore the measures once
competition eroded any monopoly price. Instead, month after month,
Boren firms regrouped to change the percentage of spindles furloughed,
the number of days closed, or the number of hours per day worked. To the
firms themselves, the cuts meant more than any short-term advantage.

Second, as noted earlier the Boren firms never tried to limit total pro-
duction. Absent such an agreement, they could not have raised prices. As
Tables 7.2 and 7.5 show, although they required each other to reduce the
percentage of their equipment that they operated, they let each other
freely expand the total amount of that equipment. Had they wanted to
affect prices, they would not have agreed just to cut the stock used. They
would also have agreed to idle any new equipment they bought. Because
they did not do so, the Boren firms would not likely have raised prices,
even temporarily. According to Gary Saxonhouse, the American econo-
mist who has spent the most time on the industry, they did not: Boren
firms did not “restrict industry output, even on a cyclical basis.”!!

3 COTTON LOGIC

The basic puzzle thus remains: If the Boren firms were not trying to earn
monopoly rents, what did they think they were doing? The answer, I

small firms would find advantageous a scheme that disabled themselves as much as it
disabled their competitors.

Third, participants at one presentation of this chapter offered another intriguing
hypothesis: The Boren firms used capacity cuts to preserve their collective reputation
for treating workers fairly. Absent a cartel, some firms would have tried to hire work-
ers into their factory during times of peak demand, then fire them during slack de-
mand. Unfortunately, the cartel neither limited expansion during boom times nor
limited contraction during the busts.

190n the hours and days worked, see the tables at the end of any issue of Dai-
Nippon, Geppo; on the source of spinning machines, see Tatsuki (1990: 40).

1Saxonhouse (1976: 122; 1991). Note that this is consistent with the 9.5 percent
fall in productivity during the cartel (Table 7.3). The cartels were in place during slack
demand. Even if they had been completely ineffective, production would have fallen
somewhat during their tenure — if only because consumers were less willing to buy the
yarn.

146



Cartels: Cotton spinning

suggest, is that they were trying to solve two principal-agent problems at
once: to pay workers enough to reduce their “shirking,” and to enable
their managers to commit credibly to keeping wages at levels that would
mitigate that shirking.12 Let us turn first to the wages in the industry
(Sections 3.1, 3.2), then to the managerial problems (Section 3.3).

3.1 Efficiency wages

Monitoring and shirking. Picture the problem that the owners of the new
mills faced. In a society where almost all manufacturing occurred in small
shops, they built massive factories. In a world where machines ran on
muscle or water, they introduced steam and later electricity. In the new
factories, they installed large, complicated, and expensive British-made
machines,

To run these powerful new factories and machines, the owners needed
managers and workers they did not have. They needed managers who
could organize individual workers into teams suited to factory produc-
tion. They needed managers who could structure incentives so that the
workers individually would not free-ride on each other. They needed
managers who could teach people to run the new machines and to avoid
breaking them. As of 1891, however, they had only one formally trained
engineer for every six factories (Saxonhouse, 1976: 109; Noshomu,
Noshomu tokei, 1903: 63),

The owners also needed workers who would work obediently, regu-
larly, and carefully. As the new ring spindles were relatively easy to oper-
ate, they did not need workers who understood much physics or chem-
istry, or workers with much physical strength. They did need workers
who would not ignore instructions, who would not skip work on a whim,
and who would not take breaks that disrupted production at the entire
plant. They needed, in short, workers with what we now call “basic
work habits.” Before the industrial revolution, few people considered
such habits basic, for few people needed them in either agrarian or handi-
craft production. Eventually, school teachers did bring these habits to
Japanese peasant children. As of 1891, though, only a quarter of the
workers at the spinning plants had attended primary school (Saxon-
house, 1976: 32).

Somehow, the mill owners had to teach their workers to use the new

I12Readers may also ask why the Boren (like many trade associations) did not try to
manipulate the political process to form a legally enforceable cartel. The reason,
explained in Ramseyer & Rosenbluth (1995: ch. 10), is that the zaibatsu firms had the
greatest political influence in pre-war Japan, and the zaibatsu firms had interests
contrary to the Boren.
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machines safely and effectively, to convince them to work together as a
team, and to induce them not to free-ride on each other. Fundamentally,
this was largely a matter of incentives. Unfortunately, to use the optimal
incentives the owners had to be able to monitor workers individually and
to dispense appropriate penalties and rewards. Yet precisely because it
involves joint production, team work is hard to meter. Precisely because
cotton spinning involved team work, the owners found it hard to meter
their workers — and hard, therefore, to reward and discipline them appro-
priately.

This is complicated enough where the technology is familiar; it is
harder still where everything about the factory is strange.!> With new
machines, an owner often will have no idea how much he (the owners and
managers of these factories were generally men) can expect of a recruit.
Not knowing what to expect, he cannot set the proper piece rate. Predict-
ably, many of the earliest Japanese factory owners produced nothing so
much as chaos. Their workers did not know how to use the machines,
their managers did not know how to structure incentives to motivate
workers, and absent appropriate incentives the workers had little reason
to learn to use the machines.

Contemporary observers chronicled the chaos in Japanese factories. “If
a supervisor can see the employees ( particularly day laborers), they work
attentively,” reported one otherwise sympathetic man in 1899
(Yokoyama, 1899: 179). “But as soon as he disappears, they gossip in
groups of two or three.” “The day after payday,” another observer
(Noshomu, 1903a: 235) wrote, “employees regularly skip work.” Ac-
cording to the oral histories of the workers themselves, they even slept on
the job (Yamamoto, 1977: 180).

Market-clearing wages. Workers shirked in these early factories for a
simple reason: They preferred leisure to work and had no reason not to
indulge that preference. Through their work, they earned the going rate —
a wage that cleared the market. But when labor markets clear, workers
who quit one job can easily find another. And if all firms pay the market-
clearing wage, a worker will earn the same wage in her (most textile
workers were women) new job as she earned in the old. Workers can
safely work when they want, rest when they want. In agricultural and
handicraft industries, such work habits seldom disrupt. In a modern
factory, they wreak havoc.

13Given the asymmetric distribution of information between workers and managers
regarding worker abilities, and the inability of managers to commit credibly to a given
wage structure, piece-rate contracts never entirely solve the incentive problem (Miller,
1992: ch. 5; Holmstrom, 1982).
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If the spinning mills could have monitored their workers cheaply, they
could have mitigated this problem. If their managers might have noticed
and fired them when they shirked, workers would have shirked less pro-
fligately. Yet monitoring is not free, and hence the problem. The more
monitoring costs, the more cheaply workers can indulge their preference
for leisure over work. If losing their job costs them little (if they earn
market-clearing wages) and if monitoring is often ineffective (if they can
often shirk unnoticed), rational workers may choose to shirk as they
please.

Efficiency wages. All this generates the well-known paradox of “efficien-
cy wages”: the more monitoring costs, the more likely employers can
lower labor costs by raising wages.1* If workers shirk because they can
easily earn equivalent wages elsewhere, a firm can sometimes save money
by paying them more. For when it does so, workers who lose their job
lose income. Rather than lose their well-paying job (a risk they retain if
the firm maintains even moderate levels of monitoring), they may now
decide to reduce their shirking. Even if all equivalent firms pay the same
high wages, workers who lose their job still lose — for wages above
market-clearing levels necessarily generate unemployment. Given the
higher unemployment levels, fired workers now spend longer finding
their next job.

The classic example is Ford. In 1914, Henry Ford paid his workers
$2.34 per day. The wage was the going rate and cleared the market.
Because everyone else paid it too, jobs were easy to find. Workers could
quit Ford in the morning, observers recalled, and find another job by
noon. As a result, Henry Ford found himself with an annual turnover rate
of 370 percent, and chaos in his assembly line. To solve this problem, he
doubled wages. At $5 a day, workers now stood in line for a Ford job. At
$5 a day, Ford boasted, “I have a thousand men who if I say ‘Be at the
northeast corner of the building at four A.M.,” will be there at four A.m.”
(Miller, 1992: 65—71).

The large Lancashire cotton-spinning mills in the nineteenth century
similarly paid efficiency wages (Huberman, 1986, 1991a,b). Because they
regularly experimented with new technology, they regularly found it hard
to monitor their employees. “In the heyday of industrialization, manage-
rial methods of supervising workers and monitoring how much they
could produce were unsophisticated,” explains Michael Huberman
(r9g91a: 88). Even though the larger Lancashire firms tried to mitigate
these problems with piece-rate wages, they still “had difficulty in linking
effort to output and setting piece rates.” Accordingly, they chose not to

14Rasmusen (1989: 166—7; 1992: 475); Shapiro & Stiglitz (1984); Stiglitz (1987).
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Table 7.6. The Kanebo wage premium

Boren mean Kanebo mean Kanebo premium
1898 14.99 19.60 30.8%
1908 24.89 29.00 16.5
1919 80.51 84.10 4.5

Notes: Daily wages in current sen (¥ 1/100).

Source: Calculated from data found in Dai-Nippon boseki rengo kai
(ed.), Dai-Nippon boseki rengo kai geppo [Great Japan Spinning Federa-
tion Monthly Newsletter] (Osaka: Dai-Nippon boseki rengo kai, various
years) (1918 data unavailable).

rely exclusively on monitoring. Instead, they “paid efficiency wages to
reduce the loss of productivity associated with shirking.”

The Japanese mills. Turn-of-the-century Japanese cotton-spinning firms
also paid efficiency wages. The giant Kanebo firm did so most extrava-
gantly, advertising not just its wages but also the various other amenities
it offered. Modern scholars often doubt whether it improved employee
welfare as much as it claimed, but in doubting they miss the point. Kan-
ebo did not adopt its scheme out of charity. Instead, it adopted it as a
simple profit-maximizing efficiency wage strategy. Its wage premium was
stark. Table 7.6 details (1) the mean daily wage paid by all Boren firms to
their female workers as of the middle of each year, (2) the comparable
figure for Kanebo, and (3) the resulting premium attributable to Kanebo
employment. In the late nineteenth century, Kanebo paid close to a third
more than its competitors. Although Kanebo’s wage dominance faded, it
faded only because other firms soon hiked their wages as well. As Table
7.7 shows, the larger firms did adopt efficiency wages before the smaller
firms did; but as Table 7.8 shows, by 1910 the industry as a whole paid
textile workers double what they could earn on the farm.

The Japanese story does not parallel early-ninteenth-century Lan-
cashire completely. Where only the larger Lancashire firms paid high
wages, by 1915 large and small Japanese firms alike paid similar rates
(Table 7.7).1S Because large and small firms used the same technology in
Japan, similar wages and hours are exactly what one would expect. By the
turn of the century, almost all Japanese mills used standard steam-
powered Platt Brothers machines (Tatsuki, 1990: 37; Saxonhouse, 1991).
Whatever monitoring problems large firms experienced, small firms faced
them too. After large firms found it advantageous to pay high wages,
small firms soon followed suit.

I5A point confirmed by separate calculations in Odaka (1989: 161).
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Table 7.7. Mean hours and wages in the spinning industry, by firm size

A. Daily Hours

Quintile 1900 1905 1910 1915 1921 1925
First 19.4 22.7 229 223 19.8 19.7
Second 19.0 21.7 223 219 19.0 211
Third 18.8 233 20.6 23.0 20.1 19.6
Fourth 16.9 22.8 22.6 23.1 201 19.9
Fifth 18.1 22.4 214 22.8 19.5 20.2
B. Daily Wages

Quintile 1900 1905 1910 1915 1921 1925
First ¥0.193 ¥0.239 ¥0.298 ¥0.319 ¥1.109 ¥1.323
Second 0.195 0.224 0.268 0.302 1.073 1.096
Third 0.175 0.217 0.284 0.310 1.201 1.222
Fourth 0.164 0.190 0.246 0.344 1.079 1.225
Fifth 0.153 0.192 0.236 0.305 1.060 1.260

Mandated cuts:  9.9% 0.0% 12.4% 27.9% 31.5% 0.0%

Notes: The firms are divided into quintiles on the basis of the number of spindles in
each firm. Wages are daily wages for female workers in current yen. The data are for
the months of July for each year except when July was unavailable (when nearest
available month was used instead). Mandated production cuts are taken from Table
7.3. Hours are number of hours of operation of factories operated by firm. Here 1921
is substituted for 1920 because of the unavailability of 1920 data.

Sources: Calculated from data found in Dai-Nippon boseki rengo kai (ed.), Dai-
Nippon boseki rengo kai geppo [Great Japan Spinning Federation Monthly News-
letter] (Osaka: Dai-Nippon boseki rengo kai, various years).

The quantity of labor. Given their efficiency wage strategy, Japanese spin-
ners could not respond to demand shocks by cutting wages. Instead, they
had to cut the guantity of labor they hired. Recall that they paid a premi-
um in order to induce employees not to shirk. If they now cut that
premium, they increased shirking. In the long run, they thereby raised
their total labor costs.

Because most textile workers came from (and could generally return
to) the agricultural sector, whether they found shirking advantageous
largely depended on the difference between their spinning wage and their
agricultural wage. During much of the pre-War period, about 8o percent
of the cotton-spinning workers were women, and about 6o percent of
these women came from the farm (Chuo, 1929: 5; Shindo, 1958: 365). If
the demand for cotton yarn fell, therefore, spinning firms paying efficien-
cy wages could safely cut wages only if agricultural wages (the sector to
which they would most likely have returned) also fell. In fact, agricultural
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Table 7.8. The price and quantity of labor in cotton spinning

A B C D.
Daily Hourly Spin/agri. Quantity
(current ¥) (constant sen) (person-days)
1890 0.08 2.22 2,762
1892 0.09 2.71 1.37 4,984
1894 0.10 2.95 1.43 7,842
1896 0.12 2.85 1.47 9,405
1898 0.16 3.27 1.17 15,413
1900 0.19 3.96 1.61 15,236
1902 0.22 4.10 1.71 16,933
1904 0.22 4.07 1.75 13,952
1906 0.25 4.02 1.84 20,153
1908 0.27 4.13 1.90 17,999
1910 0.29 4.68 2.14 23,263
1912 0.32 4.38 1.65 25,200
1914 0.33 4.79 2.21 29,271
1916 0.33 4.74 2.08 32,616
1918 0.47 4.10 1.57 29,415
1920 1.31 8.95 2.74 34,103
1922 1.30 9.49 2.38 41,885
1924 1.29 10.26 2.38 35,627
1926 1.30 10.70 2.38 45,118
1928 1.35 11.76 2.83 38,720
1930 1.16 13.97 2.56 33,710
1932 0.85 11.16 2.79 33,197
1934 0.77 9.62 2.43 38,830
1936 0.73 8.76 2.01 40,158

Notes: (A) Mean daily wage in yen for female workers in cotton-spinning sector,
current prices. (B) Mean hourly wage in sen (¥ 1/100) for female workers in cotton-
spinning sector, constant 1934—36 prices. (C) Mean annual wage for female workers
in cotton spinning sector, divided by mean annual wage for female workers in agri-
cultural industry. (D) 1,000 person-days worked by female laborers in spinning sector.
Sources: Calculated on the basis of data from Shozaburo Fujino, Shino Fujino & Akira
Ono, Choki keizai tokei: Sen’i kogyo [Long-Term Economic Statistics: The Textile
Industry] (Tokyo: Toyo keizai shimpo sha, 1979), pp. 27, 256—77; Takahiko Hashi-
moto, Nippon menshiseki gyo shi nempo [A Timeline for the Japanese Cotton Yarn
Spinning Industry] (Tokyo: Bunka shi nempyo seisaku kenkyu kai, 193 5); Noshomu
sho somukyoku tokeika (ed.), Noshomu tokei hyo [Agricultural and Commercial
Statistics] (Tokyo: Noshomu sho somukyoku tokeika, various years); Kazushi
Ohkawa et al., Choki keizai tokei: Bukka [Long-Term Economic Statistics: Prices]
(Tokyo: Toyo keizai shimpo sha, 1967), pp. 134—6; Takejiro Shindo, Mengyo rodo
sanko tokei [Reference Statistics Regarding Labor in the Cotton Industry] (Tokyo:
Tokyo daigaku shuppan kai, 1958), pp. 500—3; Matsuji Umemura et al., Choki keizai
tokei: Norin gyo [Long-Term Economic Statistics: Agriculture and Forestry] (Tokyo:
Toyo keizai shimpo sha, 1966), pp. 220—1.

152



Cartels: Cotton spinning

wages often did not move in tandem with the demand for cotton yarn.
Hence, if a spinning firm sought to pay double or triple the agricultural
wage, it could not necessarily respond to demand shocks by lowering
wages. Instead, it often had to lower production.!6 Japanese firms did just
that — when demand fell, they cut the quantity of labor they hired (Table 7.8).
Note a complication: If spinning firms cut output by firing workers,
they potentially vitiated their efficiency wage scheme, for workers would
discount their higher wages by their higher probability of being fired.
Rather than lay off existing workers, however, Japanese spinning firms
apparently cut production by delaying new hires. In most years, one-
fourth to one-third of their workers quit voluntarily anyway. They quit
because they had never planned to work a long time. They had come to
the factory to work a few years and save. Having done exactly as they
planned, they returned to their farm to marry. Because so many women
quit each year, the spinning firms could adjust output to demand shocks
simply by delaying new hires (Hosei, 1936: 187—91; Uno, 19152a,b).

3.2 The evidence of efficiency wages

Several aspects of the Japanese cotton-spinning industry suggest (even if
they do not prove) that the firms paid efficiency wages. Consider the price
of labor, the stability of the wage premium, oral evidence from the wom-
en involved, and the use of performance bonds.

The price of labor. Few facts about the spinning firms are more prominent
than the high wages they paid their workers (Table 7.8). Most of these
workers were young women off the farm with few marketable abilities
other than agricultural skills. By 1910, the cotton-spinning firms paid
them double the agricultural wage. They continued to pay at least double
for most of the next three decades.!”

16That cutting production would generally lower per-unit production costs is
straightforward: On a short-term basis, cutting production quantity lowers marginal
(and short-term average variable) production costs because the marginal cost curve
cuts average cost curves from below, and because the short-term average variable cost
curve lies below the average total cost curve. In a long-term equilibrium, of course,
firms will sell at a price equal to long-term total average costs.

17Shindo (1958: 396) finds similar ratios for the early post-War years. I use mean
annual wage rates for female agricultural workers rather than mean daily wage rates
(as, e.g., Takamura (1971: 1: 302) does) for two reasons. First, agricultural work was
highly seasonal where textile work was steadier. Thus, daily textile and agricultural
rates do not give an accurate picture of the relative expected earnings of women in the
two sectors. Second, spinning firms generally provided housing (or at least provided
heavily subsidized housing) in addition to wages; yearly agricultural contracts proba-
bly did as well, though daily work did not.

Note that most spinning firms did charge for board. According to one 1927 survey

153



Odd markets in Japanese history

Other data indirectly confirm these high wages. Take one 1927 survey
of 3,966 workers at twelve cotton-spinning factories. These women sent
home each month mean amounts ranging from 5.2 percent of their wages
at one factory to 60.5 percent at another. Unfortunately, the report does
not give the number of respondents within each plant. Averaging the
twelve factory means, however, gives a mean of 36.0 percent. In addition,
these women every month saved another 7.0 to 52.1 percent of their pay.
Averaging the factory means gives 24.3 percent. All told, the women
apparently saved or sent home nearly 6o percent of their wages: amounts
ranging from a mean of 43.2 percent at the lowest factory to 67.5 percent
at the highest.13

The stable premium. If the shadow wage for many workers was their
wage in agricultural employment, the cotton-spinning firms paid them a
premium over that wage that held relatively steady (Table 7.8).1° In gener-
al, textile workers earned double or triple the agricultural wage. Again,
the point suggests (certainly it does not prove it, for agricultural and
textile wages might sometimes have moved in tandem even absent effi-
ciency wages) that the firms considered it important to offer their workers
a wage that stayed much higher than the wage those workers could have
earned elsewhere. The firms paid these high wages even when they them-
selves faced dramatic cuts in demand; even when corporate profits fell,
employee wages held firm.

Oral accounts. According to the workers themselves, not only did the firms
pay high wages, they supplied reasonable working conditions. High wages
in themselves would not, of course, prove that the firms paid efficiency
wages. Instead, the firms might have paid market-clearing wages that
compensated for unusually harsh disamenities. According to the women
themselves, however, they generally suffered few such disamenities.

of twelve cotton-spinning factories, the women paid the factory a mean food charge
ranging from 10.8 percent of salary at one factory to 22.8 percent at another. The
mean of the twelve factory means was 16.9 percent. Chuo Shokugyo (1929: 69—70);
see Hose1 (1936: 168). According to Uno (1917), factories charged an average of 9.31
sen/day for board, and subsidized these meals with another 4.57 sen/day.

18Chuo (1929: 69~70); Hosei (1936: 140, 184) (corroborating data). Firms some-
times offered the woman (or her family) a sign-on loan of part of her future earnings.
Unlike the cash advances in the sex industry (Chapter 6) these loans were relatively
small. Of a sample of 8,926 workers hired by large Tokyo-area spinning factories in
1926, workers (or their families) received a mean sign-on loan of only ¥22.23 — about
sixteen days’ wages. See Chuo (1929: 33); corroborated by data in Hosei (1936: 99,
140).

190bviously, given the different nature of the work, the agricultural wage would not
likely have been the exact market-clearing wage in the cotton-spinning industry. [ use it
nonetheless because of its convenience as a benchmark.
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Many historians continue to argue the contrary. Gail Lee Bernstein, for
example, describes the lives that the silk-reeling workers (a job with some
technical differences from cotton spinning) lived as “deplorable.” Work-
ers sang, she adds, songs with titles like the “Song of the Living
Corpses.”20 Patricia Tsurumi describes the spinning mill dormitories as
“prisons,” the wash rooms as “appalling,” and the food as “shoddy” and
inadequate. Winter days in the factories were cold, and “the hot humid
days of summer were hell.”2! Andrew Gordon assigns textile workers
“the worst objective situation of any group of workers.”22 And Mikiso
Hane concludes that “what frequently came to prevail was unrestrained
exploitation.”23

Such scholars rely too heavily on what journalists and social reformers
wrote, for the women themselves told a radically different story. Not only
did they earn high wages, they reported almost downright pleasant condi-
tions. That journalists and social reformers on the one hand, and the
women on the other, reacted differently to factory conditions should not
surprise us. The journalists were urban, educated white-collar profession-
als. The workers were daughters of poor tenant farmers. That the jour-
nalists would have thought the conditions harsh tells us little about what
tenant farmers would have thought. That social reformers thought them
harsh tells us even less. What else, one might ask, would one expect a
reformer to say?

Consider oral historian Shigemi Yamamoto’s (1977: 332) experience.
Yamamoto interviewed 580 former textile workers for what he planned as
their “tragic history.” To his surprise, none of the women regretted having
taken her factory job, none complained of the food she ate in the factory
dormitories, none thought she had been underpaid, and only 3 percent of
the women thought their work had been harsh. By contrast, 9o percent
thought the food had been good, 70 percent thought their pay had been
high, and most found the work “more fun than the work at home.”

20Bernstein (1988: 63). She rightly notes that the women “may have been better off ”
than they had been at home. 1d., at 67. An English translation of the song appears in
Tsurumi (1990: 157-9)

21Tsurumi (1990: 132—5, 141). Elsewhere, she properly notes that the wages were
higher than other employment opportunities for women, and that the “poorly pre-
pared and spoiled food” that the women supposedly received “would have seemed a
splendid feast” to starving peasants. Id., at 132—5, 141, 148-9, 162.

22Gordon (1991: 75). The fact that some workers sometimes struck for higher pay
or better working conditions is no evidence that pay was low or conditions bad. All
else equal, even university professors prefer higher pay to lower, and better working
conditions to worse. As a result, it would be curious if workers did #ot sometimes
strike. Note that even in the contemporary United States, the workers who strike are
not disproportionately concentrated in the lowest paying or most unpleasant jobs.

23Hane (1986: 144); see also Malony (1991: 232) (“Girls’ salaries were extremely
low”).
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“At least I got to eat rice,” one former textile worker told Yamamoto.
“It was better than staying home.” If some women sang Bernstein’s
“Song of the Living Corpses,” others sang very different songs — songs
that echo more the notion that time flies when you’re having fun
(Yamamoto, 1977: 50, 72):

Shall I fall in love with the boss,
or shall I ignore the boss?
Think about it,
and before you know it you’ve finished the thread.
Rather than fall for the boss and be hated,
I think I’ll head for the sunshine,
I think Pll head for the young ones.
I may have lefc home saying I'd reel thread,
but now I'm reeling in guys instead.

“It was harder work at first than I had done before,” recalled one old
woman. As a young girl, she had left her hometown for a silk-reeling
factory. “But since there were lots of us and we all worked together, it was
kind of fun. And besides, it paid better” (Yamamoto, 1977: 336). This,
one suspects, is hardly what a worker earning market-clearing wages for
brutal work would likely recall.

Performance bonds. The textile firms offered labor contracts that in other
ways corroborated how hard they tried to create incentives for their
employees not to shirk. Most dramatically, many firms withheld part of
their workers’ wages as performance bonds. As it had been for many
indentured servants in the Americas (Engerman, 1986: 268~9), part of a
textile worker’s pay at such firms was contingent on her satisfactorily
completing her contract (Chuo, 1929: 67—8; Murakami, 1971: 135). If
she shirked, the firm fired her and kept the bond; if she worked well and
completed her contract, it paid her the bond when she quit. As one might
expect, workers hated these contractual provisions (Noshomu, 1903b:
99). And as a result, only firms that found it unusually hard to monitor
their workers (i.e., those firms with the most to gain from paying efficien-
cy wages) would have demanded contracts that placed them in as disad-
vantageous a position as did these.

3.3 Cartels as a corporate governance mechanism

Return, then, to the basic question: If the Boren firms could not earn
monopoly rents, why did they coordinate production cuts? The answer, |
suggest, derives from the principal-agent slack in corporate governance:
absent a cartel, managers would have found it difficult credibly to commit
to keeping the firm’s efficiency wage regime. In turn, that difficulty de-
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Table 7.9. Scale economies in cotton spinning

A. Relative costs

Spindles/ Wages Amenities Operating
factory Materials (labor) (labor) Costs Total
5,000 21.77 104.14 16.92 22.37 165.20
10,000 21.77 73.59 11.95 19.34 126.65
20,000 21.77 57.66 9.35 18.84 107.64
30,000 21.77 51.53 8.37 18.33 100.00
40,000 21.77 49.25 8.00 18.09 97.11
50,000 21.77 47.97 7.79 17.93 95.46
60,000 21.77 47.14 7.66 17.83 94.40
B. Firm size:
Number of Number of Total
spindles firms Percent spindles Percent
Under 10,000 10 12.5 51,268 0.4
10,000-49,999 25 313 614,820 5.0
50,000-99,999 14 17.5 932,828 7.5
100,000-299,999 20 25.0 3,040,996 24.6
300,000-499,999 3 3.7 1,050,604 8.5
500,000 and over 8 10.0 6,668,248 54.0

Note: In A, costs are indexed by expenses for 30,000-spindle factories, and are for
No. 20 yarn. In B, firm size is as of 1937.

Source: Keizo Seki, Nihon mengyo ron [A Theory of the Japanese Cotton Industry]
(Tokyo: Tokyo daigaku shuppan kai, 1954), pp. 204, 473.

rived from four constraints to the contractual structure of the pre-War
cotton-spinning firms:

1 The firm’s managers often needed to raise funds from a broad range
of investors;

2 The firm needed to respond to demand shocks primarily by cutting
production rather than wages;

3 Investors could obtain only noisy information (a) about the wages
that their managers paid laborers, and (b) about the demand curve
that the industry faced; and

4 Managers hesitated to run the plant at less than full capacity.

Take each of these constraints in turn.
Dispersed ownership. Because cotton spinning firms faced significant

economies of scale (Table 7.9), many could raise the large amounts of
capital they needed only by issuing stock to a wide spectrum of investors.
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Together, these firms accounted for a major part of the trades on the
Tokyo and the Osaka stock exchanges (Osaka, 1928; Tokyo, 1916). Had
they been able to attract money from the large conglomerates (the zaibat-
su), perhaps they could have avoided widely dispersed stock holdings.
Whatever the reason, however, those conglomerates chose not to invest
heavily in cotton spinning (Ramseyer & Rosenbluth, 1995: ch. 10).
Cotton-spinning entrepreneurs thus often had little choice but to form
publicly held firms.

Demand shock responses. For reasons explained above, spinning firms
could minimize their long-term labor costs only if they responded to
demand shocks by cutting production rather than wages. Because of the
monitoring and metering problems in the industry, they minimized their
wage bill by paying efficiency wages; because most workers came from
the farm, they paid efficiency wages only by paying a steady premium
above the agricultural wage; because the demand for agricultural and
textile labor moved independently, they often could not cut wages with-
out cutting their efficiency wage premium.

Noisy information. (1) Wages. Public investors in the spinning firms had
only noisy information about their firm’s wage scales. Had the firm paid
its workers a straight daily wage, a straight seniority-based wage, or a
straight piece-rate contract, the investors would have had clean informa-
tion. Their managers could have reported the scale they paid, and they
could then have hired an independent auditor to verify the report.
Most cotton-spinning firms, however, blended seniority wages with
piece-rate wages.2* A pure fixed or seniority-based contract created in-
centive problems: workers had less reason to work hard, and more reason
to shirk. A pure piece-rate contract created metering and quality prob-
lems: cotton spinning involved too much team production to permit a
manager to meter individual output cleanly and readily, and piece-rate
contracts induced workers to lower the quality of the output they pro-
duced. To mitigate these problems, most cotton-spinning firms blended
the two contractual forms: They paid a worker by her team’s output, but
on an individualized per-unit scale that depended on how the manager
generally appraised the pace and quality of her work. As a result, a
manager periodically rated each worker’s skill and diligence, and then
adjusted her pay scale as warranted. In turn, the worker could increase
her pay both by inducing her team to increase its production (thereby

24Uno (1913); Hosei (1936: 160—89). Tsurumi (1990: 148) claims that firms gener-

ally used pure piece-rate contracts for women, but this claim is belied by her own
account of the many discretionary adjustments made.
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increasing her own units of output), and by impressing her supervisor
(thereby increasing her per-unit wage).

Investors received only noisy information about all this because the
factory hired new workers regularly, but the investors could not readily
gauge whether a manager promoted the workers on the per-unit scale at
the optimal pace. To create the right incentives for their workers, the
investors had to delegate discretion to their manager. In the process, they
necessarily left themselves vulnerable. If a manager wanted to cheat on
the firm’s efficiency wages, he could promote his workers too slowly; if he
wanted to waste firm resources, he could promote them too quickly. In
either case, investors would learn that fact only much later, if they learned
it all. Eventually, they might discover that they were paying higher wages
than they needed to pay, or that they were incurring higher monitoring
costs because their spartan wages had raised employee shirking. Alter-
natively, they might never know. Firms fail for a myriad of reasons, and
many investors never learn why; ex post, investors often have trouble
disentangling why a firm did so poorly. The managers responsible may
have long since left anyway.

Demand curve. If investors lacked clean information about their own
wage scales, they also lacked clean information about the industry’s de-
mand curve. They knew their own firm’s sales, granted. Yet with only that
information they could not distinguish between a fall in industry-wide
demand and a fall in demand specific to their firm. These two problems, how-
ever, dictated radically different responses: The former dictated production
cuts, while the latter required a product change to meet consumer tastes.
Absent industry-wide information, investors could not distinguish the two.25

Managerial reluctance to cut production. Even where investors would
have wanted their manager to cut production, a manager sometimes had
an incentive not to do so. To see why, suppose first that he had short-term
horizons. Many probably did, for the shortage in well-trained managers
enabled people who wanted to switch jobs to switch easily. For them, pre-
War Japan was not the Japan of “lifetime employment.” Suppose too that
a manager discovered that industry-wide demand had fallen. If he either
operated the plant at a loss or idled part of it, investors would notice. If he
kept the plant at full capacity and kept it in the black by cutting wages,
investors would not notice — at least for some time. To cut the short-term
wage bill, he needed only to slow the rate at which he promoted his
workers. In the long run, by lowering the efficiency wage premium the
firm paid, he would increase shirking and raise the firm’s wage bill. In the

25Price information on yarns would not yield this information because of the broad
fluctuations in prices during these years. See Ohkawa et al. (1967: 134—6).
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short run, he could avoid an investigation of his managerial activities —
and the short run can often last a long time.

This problem stemmed from the noisy information and collective ac-
tion problems the firm’s investors faced. Assume (counterfactually) that a
single investor with perfect information owned each cotton-spinning
firm. If industry-wide demand fell, the investor could order his manager
to cut capacity. If the manager instead cut wages, he could fire him. Now
assume (more realistically) that investors had noisy and incomplete infor-
mation, and that each owned only a small share of the firm. Two prob-
lems ensued. First, because of their coarse information sets, investors
could not distinguish industry-wide slumps from firm-specific declines.
Second, because of their collective-action problems, they had little incen-
tive to intervene in their firm unless they received strong signals that their
managers might have misbehaved.26

To protect his tenure at a firm, a manager had somehow to ensure that
investors received no strong signals that he may have mismanaged it.
Should he either run the plant in the red or idle part of it, he sent just such
a signal. Investors would then sometimes find it cost-effective to intervene
and investigate. If he had idled the plant, he could have done so either
because of an industry-wide slump, or because of his own poor perfor-
mance. If the investors could obtain perfect information, he would not
worry. The investors would absolve him and leave. If investors could
obtain only noisy and incomplete information, however, then even an
honest and able manager faced a nontrivial risk of discharge or demotion.
In such a world, he often did better if he sent no strong signals that
investors might interpret unfavorably.

The solution. Firms in the Japanese cotton-spinning industry solved these
problems through the Boren. They did so in two steps. First, they pooled
information about industry-wide demand. By contributing information
about their own firms, they together generated the data that let them
gauge the extent they suffered from industry-wide demand shocks. They
could then have forwarded that information to their investors, and — if
their investors faced no collective-action problems — those investors could
have determined whether the firm should cut capacity. Absent collective-
action problems, the firms needed the Boren for information pooling, and
for nothing more.

Yet the investors in many cotton-spinning firms did face collective
action problems, and it was to mitigate those problems that the Boren not

26True, because the stock was listed on the national exchanges, they could easily sell
their interests even if they received only weak signals that their managers had mis-

behaved. Given that their sale price would have incorporated those signals, though,
they would have found the sale small consolation.
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only pooled information but also ordered capacity cuts. Just as privately
held firms could trust their owner to decide whether to cut production,
publicly traded firms could replicate that result by delegating the decision
about production cuts to a third party, the Boren. In giving Boren officers
the authority over production cuts during demand shocks, managers
committed themselves credibly to reducing output during slack times. In
the process, they lowered their firm’s marginal costs, increased the odds
that the firm would stay in the black, and thereby reduced their own
incentive to cut the firm’s wage scale.2” In the process, they helped com-
mit themselves to the firm’s efficiency wage strategy, and reduced their
investors’ cost of verifying that they had maintained that strategy. In
effect, managers and owners assigned the Boren the task not just of pool-
ing information, but of interpreting it, of enforcing that interpretation,
and of (indirectly) protecting wage levels.28

The Boren membership patterns loosely corroborate this hypothesis.
During the early decades of the century, not all cotton-spinning firms
joined the Boren. Of those that listed their shares on either the Tokyo or
Osaka stock exchange, though, nearly all did. All such firms faced the
principal-agent and collective-action problems described above, and most
mitigated them through the Boren. Only privately held firms faced less of
a problem, and primarily only they avoided the Boren.2?

That managers needed to tie their hands also explains some of the more
bizarre aspects of the agreements. Recall the details: the Boren often
required firms to idle specified percentages of their capacity, but never
banned them from augmenting that capacity (Table 7.2). If Boren mem-
bers hoped to raise prices, this made no sense. Without a way to limit new
capacity, they could not have cut production and could not have raised
prices.

27Qbviously, managers still had an incentive to cut wages in order to keep the firm
in the black if the firm was losing money for other reasons. The Boren did not solve the
problem of credible commitments for all purposes — it mitigated it for one of the most
common situations in which managers would have had an incentive to cheat on the
efficiency wage.

28Note that this was a low-risk strategy. In a world without antitrust laws, firms did
not incur legal risks in agreeing to cut production. Moreover, in an internationally
competitive industry with many spinners from many countries, the firms did not incur
many technological risks by sharing information (Saxonhouse, 1991a).

290f the eleven non-Boren cotton-spinning firms listed in Zaisei (1936: 210), none
had stock listed on the major exchanges. Although Nippon kangyo (1928: 58), lists
two muslin firms outside the Boren and both had publicly traded stock, Kano (193 3:
125) lists these firms as not being cotton-spinning firms. It is difficult to differentiate
cotton-spinning firms on the basis of name alone. If we eliminate firms that seem to
have specialized in flax and wool, however, as of 192§ the only non-Boren cotton-
spinning firm on either the Tokyo Stock Exchange or the Osaka Stock Exchange was
one Naniwa boshoku. On Boren membership, see Dai-Nippon Geppo; on the stock
listings, see Osaka (1928); Tokyo (1916); Kano (1933).
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By contrast, suppose that the Boren firms negotiated their agreement
only to mitigate the agency slack between investors and their managers.
The firms now did not use the Boren to ban investments in new capacity
because most of the firms had already removed that decision from the
prerogative of the managers and assigned it to the investors directly. They
did so by regularly draining the firm of cash.3? Through high dividend
policies, they ensured that they often could build new plants only by raising
new capital — only by subjecting their new project to the discipline of the
capital market (Easterbrook, 1984). The Boren’s cartel was a way for
managers better to align their incentives with those of their shareholders
on those matters entrusted to the managers; decisions about new invest-
ments were decisions that shareholders never entrusted to the managers.

4 CONCLUSION

Peasants may be poor, Donald McCloskey reminds us, but they are not
fools. They respond to market incentives, and they respond rationally. To
induce them to work in the new spinning factories, the owners had to
make it worth their while. To induce them to work hard in the new mills,
they had to make it lucrative. The firms did so by paying peasant women
double or triple what they could earn on the farm. Largely, their scheme
worked. Rather than lose such a well-paying job, the young women
worked hard.

Within the firm, that which promoted the welfare of its managers did
not always promote the welfare of its investors. In particular, given the
noisy information and the diversified ownership patterns in the industry,
managers sometimes had an incentive to respond to demand shocks sub-
optimally — to cheat on the firm’s high-wage strategy rather than to cut
plant capacity. To commit credibly to cutting capacity rather than wages,
the managers placed the firm in the Boren. In the process, they tied their
hands: They assigned the decision about wage and production cuts to a
third party.

Given all this, the tale of the Boren suggests two relevant lessons. The
first is the same as the lesson to Chapter 6: Despite informational asym-
metries in the market, firms and employees mitigated the problems
through shrewd contractual planning. The second goes to the industrial
organization of pre-War Japan: Whatever the case elsewhere in the econ-
omy, the cartel in the cotton-spinning industry — the largest, most promi-
nent, and most durable of them all — had nothing to do with fixing prices
or earning anyone monopoly rents. If pre-War Japan was plagued by
inefficient cartels, no evidence of it appears in the textile industry.

30For evidence of high dividend rates in the spinning industry, see Dai-Nippon,
Menshi (various years).
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Conclusions

In significant part, the history of law in imperial Japan is a history of the
way courts enforced claims to scarce resources. More simply, it is a
history of property rights. As one court (somewhat sanctimoniously) put
it in 1918, “the inviolability of the right to property is one of the funda-
mental principles of the Imperial Constitution.”! Throughout the period,
Japanese courts enforced private claims to property, and labor remained
an asset controlled by the laborer himself or herself.

Over the past several decades, scholars have detailed the close (though
obviously imperfect) relation between institutions that enforce private
rights to scarce resources and the dynamics of economic growth. Those
institutions, as Douglass North (1994: 359) put it in his Nobel Prize
address, “form the incentive structure of a society, and . .. in conse-
quence, are the underlying determinants of economic performance.”
Through its courts, the Japanese government maintained those institu-
tions scrupulously. The relatively efficient Japanese economic growth in
the pre-War years was no surprise. It was the predictable result of the legal
rules the government enacted and the courts enforced.

Land and labor are critical ingredients in almost all industries. By the
turn of the century, Japanese courts systematically enforced the rights to
use land, to exclude others from it, and to transfer it. Most land has value
only when improved, and for most of Japanese history improvement has
meant irrigation. Over irrigation rights, too, courts enforced such rights.
They never did so neatly, for the right to water is not a right easy to
partition and meter. Necessarily, therefore, neither is it a right easy to
transfer. During most of the Tokugawa period, though, communities did
what they could to partition water rights and protect the investments people
made in irrigation projects. During the imperial period that followed, the
courts rephrased that community custom as law and did the same.

1Kikawa v. Hiroshima shi, 1479 Horitsu shimbun 24, 25 (Hiroshima Ct. App. Oct.
19, 1918).
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Although the imperial courts enforced an individual’s right to property,
they limited acceptable use to that which would not inefficiently harm
one’s neighbors. If an owner used property in a way that earned modest
gains but imposed larger harms on a neighbor, it held the owner liable, 1f
people could cheaply have negotiated and bargained with each other, the
courts would not have needed such rules to promote efficient use. Because
people could not always negotiate and bargain cheaply, these rules be-
came crucial. Through the rules, the imperial Japanese courts forced
owners to internalize the harm they caused.

By the eighteenth century, people also held effective rights to their own
labor. They held the rights by virtue of the labor market. By the mid—
eighteenth century, most people worked within absconding distance of a
nonseasonal urban labor market. By moving to such a market, they could
find work under an informal at-will contract. Effectively, this meant that
if anyone — whether owner, landlord, or parent — tried to control them,
they could profitably abscond. Effectively, this practical ability to abscond
gave laborers the right to dispose of their labor on their own.

The imperial Japanese courts confirmed explicitly what the Tokugawa
labor market conferred implicitly. Despite the usual accounts of how
imperial Japanese law bound people (particularly women) to grossly sub-
ordinate and dependent family status, the law did no such thing. Instead,
it gave a family head little power over other adults. Generally, it did not
let him force others to live where he specified. It did not let him (in his
capacity as head) veto whom they married. It did not force him to be-
queath all his property to his oldest son. And since most children other
than the oldest son left the house in their twenties, he would have had few
adults to control anyway. Indeed, the law did not even give husbands the
control over their wives that most accounts detail: It did not let husbands
freely test their wives by waiting to register a marriage, and it did not let
them freely have sexual relations outside of marriage without risking
divorce. Given both the presence of relatively efficient labor markets in
imperial Japan and the absence of much large-scale household produc-
tion, autocratic family law would not have promoted efficient growth.
Crucially, Japanese courts did not impose autocratic family law.

The market made people autonomous; the law eventually confirmed
that autonomy; and suriviving contracts suggest people used their auton-
omy shrewdly. Workers — whether female or male, poor or rich — rou-
tinely rented their labor in ways that promoted their own best interests.
Take the group most often thought ruthlessly exploited: prostitutes. The
women who considered taking this job (1) knew that they suffered large
reputational penalties upon becoming prostitutes, (2) knew that they
could not accurately guage their potential income, but (3) knew too that
prostitution generated large cash flows. Accordingly, they demanded
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what were then very high wages, and demanded a large portion of those
future wages upfront. In exchange, they agreed to work for a maximum
number of years (usually six). They demanded the right to quit early if
they proved profitable hires. And many did quit early.

The women who became factory workers obtained similarly advan-
tageous deals. Because work at the cotton-spinning factories involved
team production, factory owners could not readily meter each worker’s
output. Hence, to induce each worker to work hard, they could not use
ordinary piece-rate contracts. Instead, they used “efficiency wages”: they
paid each worker wages that significantly exceeded the market-clearing
wage. Because workers now suffered a large financial penalty if fired, they
generally redoubled their effort. And to prevent their factory managers
from cheating on this high-wage strategy, owners negotiated an elaborate
agreement with other factories collectively to idle machines during
industry-wide demand slumps.

There are some morals here about writing history: that markets matter
in counterintuitive ways; that peasants and women sometimes act more
selfishly and resourcefully than bourgeois scholars like to admit; that
secondary sources can be wrong. There is a more basic moral too: that
writing history without rational-choice theory carries large risks. Most
scholars realize that one cannot understand the Tokyo Stock Exchange
without that theory. But the importance of the theory goes deeper. Across
a wide variety of institutions, across a wide realm of behavior, across a
wide expanse of time, across a wide range of relationships — across all of
this, people scheme, exchange, calculate, and think. Rational-choice the-
ory is about some of the things that happen when they do.
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