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THIS BOOK IS ABOUT HUMAN BEINGS a nd t heir just coexistence i n a g lobal 
society— and it is about corporations. We cannot discuss global justice with-
out taking these powerful institutions into account. Th e practical realization 
of global justice will be virtually impossible without paying adequate atten-
tion to t he role of large corporations. Th us the perspective on multinational 
corporations i n t his b ook i s der ived f rom t he p rimary em phasis o n g lobal 
justice. Th e c onnection a lso holds t he o ther w ay a round; i f we a re to t ruly 
understand t he role a nd responsibility of multinational corporations i n t he 
global p o liti cal e conomy, we c annot d iscuss t hem w ithout paying ade quate 
attention to t he concept of g lobal justice. C orporations a re built by a nd for 
human beings, and they have been built with a purpose— a public purpose. It 
is important to r emind ourselves of this purpose behind economic ideas to-
day. More than ever, during the last three de cades we have disconnected the 
concept of the corporation from its humanistic foundations and studied it in 
a social vacuum. We tend to discuss the theories of modern corporations and 
the conclusions we draw from them without ever taking a c loser look at the 
normative assumptions on which they inevitably are built.

Any book about corporations is at the same time a book about human be-
ings and society; however, we have come to forget that the corporation is de-
signed to s erve t he p eople, r ather t han t he other w ay a round. Th is in itself 
speaks volumes about how we see and interpret the world today. Th ere are no 
books t hat do n ot contain a nd promote specifi c worldviews. We c annot es-
cape the normativity of our own being and writing, no matter how hard we 
try. We can either state those worldviews explicitly and make them the subject 
of the book itself, or we can try to obscure them behind the veil of theory and 
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sell them as quasi- objective truths. Th e former is the more honest approach; 
the latter, however, is the more common one.

Developing a picture of the corporation that is not disconnected from but 
is based on and embedded in a holistic conception of just human coexistence 
takes time. It takes time not only for the writer but also for the reader to work 
through t he moral a nd political- philosophical foundations on which a n or-
mative account of corporate responsibility can and must be built. Th e struc-
ture of this book is a refl ection of these insights. Rather than forcing the per-
spective on t he c orporation onto a c onception of g lobal justice, I w ill l et i t 
emerge from and through it. Th e result will be a b etter and more integrated 
understanding of the corporation’s role and place within society— an under-
standing of the corporation as an instrument for human beings rather than as 
an end in itself. Th e place of the corporation in society conditions the place of 
the corporation in the structure of this book; it does not come fi rst but derives 
naturally from the vision of justice in 21st- century global society.

An analysis located at the intersection of economy, society, and politics 
is naturally multiperspectival. If it also has an explicitly normative focus, it is 
likely to be controversial. Th us not everyone will agree with the suggestions and 
conclusions put forth in this work. However, initial disagreement sparks de-
bate a nd d iscussion a nd t herefore builds t he breeding g round for i nclusive 
and h olistic s olutions to c omplex p roblems. I h ope t hat t he r eaders o f t his 
book will be as diverse and diff erent in their perspectives and opinions as so-
ciety c an b e. I ts i nterdisciplinary approach should provide entry p oints for 
various fi elds to take part in the discussion. However, for truly fruitful solu-
tions to emerge, I hope that any disagreement sparked by the theses put forth 
in this book is motivated by one shared goal, the sincere practical concern for 
achieving justice and humanity in the global era.

As is the case for all such works, this book would not have been possible 
without many people to w hom I w ould l ike to e xpress my special gratitude. 
Peter Ulrich has been the face, heart, and soul of business ethics in the German-
 speaking a rea for t he last t wo de  cades. His pa rt i n t his book can ha rdly be 
overstated. He has been a mentor and a seemingly inexhaustible source of in-
spiration, mental challenge, and support. He has provided direction and ad-
vice far beyond this specifi c project. I can only hope that some of his ingenuity 
is refl ected in this work. My thanks to Peter Ulrich can be extended to every-
one with whom I shared time and space at the Institute for Business Ethics 
at the University of St. Gallen in Switzerland, of which he was the founding 



director between 1987 and 2009. In par tic u lar, I would like to mention Doro-
thea Baur, Markus Breuer, Johannes Hirata, York Lunau, Th omas Maak, and 
Ulrich Th ielemann. Many of our conversations have, in one way or another, 
found their way into this book.

I was lucky enough to be able to share and discuss the theses of this book 
with Otfried Höff e, who directs the Research Center for Po liti cal Philosophy 
(Philosophisches Seminar) at Eberhard Karls University in Tübingen, and to 
benefi t f rom h is g uidance, k nowledge, a nd i nsight. S andra Waddock w as a 
guarantor of good discussions during my time at Boston College and aft er. I 
would a lso l ike to t hank e veryone a ssociated w ith t he Program on Human 
Rights and Justice at MIT, especially its director, Balakrishnan Rajagopal, for 
providing a w onderful platform for its fellows for researching and writing a 
book l ike t his one. Th e s ame goes for t he f aculty o f t he i nnovative a nd re-
markable Business and Society Program at York University in Toronto, of 
which I w as a pa rt in 2006– 2007, as well as my current “home,” the Depart-
ment of Ethics and Business Law around Ken Goodpaster at the University of 
St. Th omas in Minneapolis– St. Paul.

I could not have wished for a better editor for this work than Margo Beth 
Crouppen. Her t rust i n a nd enthusiasm for t his project  were t remendously 
motivating, and her wonderful support from the very beginning to t he very 
end of the pro cess was invaluable. I a lso thank Terry Macdonald and Guido 
Palazzo for their insightful advice. Finally, I would like to t hank my parents 
and, most important, my wife,  Rose, for her patience and support throughout 
the long pro cess of writing this book.
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W
E ARE LIVING IN AN AGE OF PARADOX. Th e current stage of globaliza-
tion is said to b e shrinking t ime and space, but the emotional dis-
tance between diff erent parts of the world, between diff erent classes 

within countries, and between us and our less privileged neighbors next door 
seems to w iden. Th us, a lthough g lobalization i s su pposed to b ring p eople 
closer together, its individualistic and competitive stance instead has driven 
them apart. People of a ll races and nationalities are said to b e “ linked more 
deeply, more intensely, more immediately than ever before” (UNDP 1999, 30). 
Th ey are becoming profoundly interconnected w ithin one worldwide com-
munity of fate (D. Held 1995b, 228; 2000, 424; Höff e 2002c, 14ff .), but t heir 
individual fates could not be more diff erent from one another. For some people, 
globalization b rings u npre ce dented f reedom f rom p hysical a nd spa tial c on-
straints, but for others it undercuts the possibility of domesticating the locality 
on which they inevitably and inherently depend (Bauman 1998, 18). Th e advan-
tage of the one is the disadvantage of the other; luck on one side is matched with 
harm and misfortune on the other; lavish and excessive wealth is nourished by 
the extreme poverty, starvation, and humiliation it helps maintain.

Modernity, In e qual ity, and the Neoliberal Project of the 
Global Market

“Being a sp ectator of calamities taking place in another country,” according 
to Susan Sontag, “ is a qu intessential modern experience” (Sontag 2003, 18). 
Th is is  t he fl ip si de o f t he g lobalization c oin. Th e d isplay i n t he me dia o f 
 humanitarian h orrors a nd s ocial g rievances i n d istant pa rts o f t he w orld 
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 unhinges us from the sheltered, and in itself distinctly modern, context of our 
nationally or ga nized, bounded societies. It robs us of the option of pretending 
that we did not know and forces us to replace inward- looking ignorance with 
an open global perspective.

If witnessing distant social grievances is an inherently modern experi-
ence, however, so must be t he challenge t hat i nevitably der ives f rom it. We 
cannot e scape t he n ormative c onsequences o f l iving a longside p overty a nd 
starvation in the developing world. Within an increasingly integrated world 
society, t he que st for g lobal justice i s t urning i nto t he si ngle mos t c omplex 
and at the same time most pressing and important challenge of the 21st century. 
Th us globalization does not render all our modern achievements simply irrel-
evant, as some postmodern skeptics proclaimed somewhat prematurely during 
the 1990s. Rather, we will have to rethink, reformulate, and justify them anew 
in the global context. It is modernity itself that formulates the challenge for 
the new era; and the sheer dimensions of poverty, starvation, and in e qual ity 
on a w orldwide s cale ma ke t he challenge of t his “second modernity” (Beck 
2000, 58) without pre ce dent.

But as we speak about and refer to g lobal justice, we stand in front of the 
pile of shards and broken promises left  behind by t he misguided neoliberal 
project of a g lobal market society.1 Th e dream of the neoliberal architects of 
the global market was one of liberty and global prosperity— provided and se-
cured by the magic of an unleashed, self- regulating market on a global scale. 
Th e euphoria was disarming when in the early 1980s Margaret Th at cher and 
Ronald Reagan steered their economies on a bold new course of deregulation, 
liberalization, and privatization. Th eir belief was that their neoliberal policies 
provided both the s imple but eff ective a nswer to t he e xploding c ost o f t he 
Western welfare state and the much- needed remedies for the economic “un-
derdevelopment” in the Th ird World. When in the waning days of the 1980s 
the East collapsed under the heavy weight of its similarly failed ideology, the 
world was left , it seemed, w ith no a lternative path to p rogress and develop-
ment than the one built by global neoliberal capitalism. Th e fi nal chapter of 
human history had b een w ritten (Fukuyama 1992); no questions seemed to 
remain open.

Today, however, more que stions a re open a gain t han a re a nswered. Th e 
enthusiastically proclaimed end of the business cycle in the realm of the emerg-
ing “New Economy” in the mid- 1990s turned out to be a chimera. Th e seemingly 
unstoppable e conomic u pheaval t hat p rovided t he f uel f or t he n eoliberals’ 
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defense of their project was only a gigantic bubble, and when it fi nally burst at 
the turn of the new millennium, it propelled the world economy into the fi rst 
tailspin of truly global dimensions— for many hardworking employees a fatal 
scenario in a society that had replaced the commitment to social security and 
justice with the blind belief in everlasting economic growth. Today the level of 
in e qual ity in the industrialized world is back to where it was in the 1920s; and 
symptomatically, it is most evident in those countries that embraced the neo-
liberal course most profoundly.

During the heydays of neoliberal economic globalization in the 1990s, the 
gap between the richest and the poorest parts of this world widened. At the 
beginning of this new millennium, 15.6 percent of the world’s people shared a 
total of 81 percent of g lobal i ncome, while t he remaining 19 percent of t he 
income must suffi  ce for the other 84.4 percent of human beings. Th e income 
gap between the richest fi ft h of people living in the richest countries and the 
poorest fi ft h living in the poorest countries increased from 30 to 1 in 1960 to 
60 to 1 in 1990, and to 74 to 1 in 1997 (Pogge 2004, 264f.). Th is trend is ongo-
ing (World Bank 2008, 7f.). In 46 countries people  were poorer in t he early 
2000s t han t hey  were i n 1990, a nd t wenty- fi ve c ountries s aw more o f t heir 
people go hungry than in the early 1990s. Consequently, in the early years of 
the new millennium more than 1.2 billion people worldwide lived below the 
international poverty line, and more than 800 million  were undernourished 
(Pogge 2 003, 118). Th irty t housand c hildren d ied e very d ay o f p reventable 
causes (Robinson 2005, 25), and a t hird of a ll human deaths  were related to 
poverty (Pogge 2003, 118). More than 1 billion human beings had no access to 
clean water, and 2.6 billion did not have access to basic sanitation (Robinson 
2005, 25f.). Furthermore, more than 880 million people lacked access to basic 
health ser vices, 854 million adults  were illiterate, approximately 1 billion had 
no adequate shelter, and 2 billion had no electricity (Pogge 2003, 118). For an 
unpre ce dented number of countries, as Mary Robinson (2005, 25) concluded, 
the human development indicators did not improve but got worse during the 
1990s. Only the targeted eff orts ba sed o n a nd to ward t he U N M illennium 
Development Goals in the past few years have started to show some improve-
ment in these numbers. Th e improvements, much needed as they are, tend to 
be h ighly concentrated on specifi c geo graph i cal areas, while fi rst of a ll sub- 
Saharan Africa but also South Asia are falling farther behind in almost all of 
the projected goals. And overall, still, 1 billion people continue to l ive in ex-
treme poverty today, 75 million children of primary school age remain without 



access to education, 190,000 children under the age of fi ve die of preventable 
diseases every week, every 30 seconds one child loses the battle against ma-
laria, and still half of the developing world lacks basic sanitation (World Bank 
2008, 2). In sub- Saharan Africa and South Asia, 35 percent of children under 
the age of fi ve are aff ected by moderate to severe stunting caused by malnu-
trition. G lobally, ma lnutrition ac counts f or 3 .5 m illion de aths e ach y ear 
(World Bank 2008, 9). Th e list goes on and on.

Yet a r emarkable number of economists s till insist on t he adequacy a nd 
continuation o f t he n eoliberal p roject. Th ey bl ame t he r emaining obs truc-
tions to t he free global market for the per sis tence of deprivation and human 
misery and opt for an even more vigorous course of global deregulation, liber-
alization, a nd p rivatization. S ome do ad mit t hat t heir p olicies m ight c ause 
some i nitial su ff ering, but t hey s ee t his su ff ering a s t he i nevitable price we 
must pay i n order to mo ve on to a mo re prosperous a nd just f uture; a ll we 
need, they assert, is more patience for the eff ects of their remedies to kick in 
and the benefi ts of the global competitive markets to “ trickle down” to e ven 
the poorest of t he poor— as i f a qu arter century was not enough. Th ey  still 
believe, or pretend to believe, that the rising tide of the global economy will 
eventually lift  a ll boats, but they fail to s ee that the boats not strong enough 
for the fast- rising tide have started to sink. Th e higher the tide rises, the deeper 
these boats get pulled underwater. Th e question they have not answered yet 
is wh en— if a t a ll— this “t rickle- down” eff ect w ill s tart to s et i n (Wettstein 
2008, 248).

Nobel laureate Joseph Stiglitz (2001, vii) sees no empirical evidence and 
“little historical support” for the existence of a t rickle- down eff ect. For mil-
lions of the g lobal poor, economic growth did not equal economic develop-
ment (Tavis 1982a, 5). In many parts of the developing world neoliberal poli-
cies did not even create the economic growth necessary for anything to trickle 
down in the fi rst place (Stiglitz 2002a, 20). Rather than providing a pa th for 
developing countries to catch up, the growth- induced development strategies 
proposed and enforced in the realm of the so- called Washington Consensus 
led to a further marginalization of poor countries in the global economy. At a 
certain level, as Ivan Illich (1978) showed, economic growth modernizes and 
thus p erpetuates p overty r ather t han a lleviating i t. I t i ncreases o ur de  pen-
den cy on the market and forces low- income classes to spend an ever- increasing 
share of their bud get in order to s atisfy their basic needs. Furthermore, it is 
well k nown t hat b eyond t he s truggle f or t he r ealization o f t he mos t ba sic 
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material needs, personal well- being is not only a function of absolute income 
but also crucially depends on relative mea sures and one’s actual position within 
the purchasing- power hierarchy (Ulrich 1986, 119). It is exactly this inability 
of market- based growth strategies to address relative problems that makes the 
reintegration of the justice focus into economic rationality an urgent neces-
sity. Lacking this focus, however, we are moving in the direction of universal-
izing rather than eliminating the social conditions of the Th ird World today 
(Ulrich 2004a, 9).

Both the intellectual and the empirical foundations of the trickle- down ar-
gument are weak, if not non ex is tent. “Trickle- down economics,” Joseph Stiglitz 
(2002a, 78) asserts, “was never much more than just a belief, an article of faith.” 
It is the belief of the last ideologues of a fading orthodoxy that has defeated it-
self. By s ystematically el iminating t he human factor f rom its core, it has d is-
tanced itself from its inherently practical basis. Aft er a quarter century of rapid 
integration of global markets, this has become only too obvious today. But still 
in 2000 economist Rudiger Dornbusch kept asserting, “Now the economy is on 
a bold new course that turns back to where we came from, economic liberal-
ism and individualism, competition and opportunity” (Dornbusch 2000, 25).

Surprisingly, t his w as a ft er t he N ew E conomy o f t he “ roaring n ineties” 
(Stiglitz 2003) collapsed like a  house of cards. Th e “blissful world” Dornbusch 
(2000, 25) s till envisioned had a lready been u nmasked a s a w orld of empty 
promises. Global market competition has predominantly improved the exist-
ing opportunities of those who have much already and eroded the ones of those 
who ha ve l ittle. E conomic l iberalism a nd i ndividualism, p raised b y Do rn-
busch, have deepened the divide between rich and poor within, as well as be-
tween, countries. Today the world is a more unjust place than ever before in 
history; the sheer dimensions of human suff ering are beyond comprehension. 
From any reasonably refl ective standpoint, Dornbusch’s “blissful world” de-
notes a world without justice. In light of the harsh realities that hundreds of 
millions of human beings are facing today, his ideological assertions appear 
nothing but cynical.

The Inadequacy of the Utilitarian Worldview and 
Rawls’s Failed Attempt to Correct It

For Do rnbusch a nd h is ma instream e conomist c olleagues, j ustice do es n ot 
matter, at least as long as it does not have any instrumental value for further-
ing their economistic goals. Economists think and speak in utilitarian terms 



that reduce justice to a mere function of collective welfare. In other words, in 
the mind of the utilitarian, justice attains value and relevance only insofar as 
it enhances the common good; it does not have any normative signifi cance on 
its own (Höff e 2002b, 15).

Th e problem w ith ut ilitarianism i s it s i mplicit ju stifi cation of individual 
misery with reference to overall societal progress or welfare. It is based on a 
simplistic formula that mea sures the condition of society simply by adding up 
individual utilities (Sen 1973, 15). What matters is a net increase in their over-
all sum, that is, a positive balance of utility losses and gains; the questions of 
who wins and who loses and by how much are considered irrelevant. On the 
contrary, where the misery of one person leads to a greater increase in the wel-
fare of others, suff ering even turns into a mo ral imperative. For utilitarians, 
aggregate utility ga ins outweigh e ven t he most f undamental i nequalities i n 
their distribution (Sen 1980, 202).

What is problematic about the utilitarian perspective is not its consequen-
tialist o r tel eological s tance p er s e. A ny p lausible e thical t heory m ust ha ve 
some specifi c idea about the good in society (C. Jones 2001, 30). Rather, the 
problem i s i ts e xclusive f ocus o n t he g ood a nd t hus t he e xclusion o r, mo re 
precisely, the subordination of the perspective on the ethically right. Th us  utili-
tarians regard those societies as properly arranged whose institutions maxi-
mize the net aggregate satisfaction of the individuals who belong to it. Not the 
interpersonal distribution of the economic pie but its maximum growth is of 
relevance to utilitarians. In other words, the (ethically) correct distribution is 
considered the one that yields the maximum aggregate fulfi llment of personal 
desires (Rawls 1971, 24ff .). Only in the few exceptional cases in which a j ust 
distribution is at t he same time the most effi  c ient one does “ justice” actually 
matter to utilitarians.

It is not necessary to provide a full critique of philosophical utilitarianism 
at this point. Its fundamental shortcomings and fl aws have been widely dis-
cussed, and I will touch on many of them in the course of this book. Utilitari-
anism l argely l ost i ts j ustifi catory c redibility w ith t he p ublication o f J ohn 
Rawls’s tremendously infl uential critique A Th eor y of Justice (1971). It is evi-
dent that no reasonable account or perspective of justice can possibly permit 
the s acrifi ce o f o ne p erson’s mos t f undamental f reedoms f or t he b enefi t of 
others. “Th e r ights secured by justice,” as Rawls (1971, 28) argued correctly, 
“are not subject to po liti cal bargaining or to the calculus of social interests.”

Nevertheless, Rawls was not entirely successful in his crusade against util-
itarianism. A lthough he succeeded in d ismantling t he fl awed foundation of 
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philosophical utilitarianism, at the same time his theory provided fuel for the 
less a mbitious, i mplicitly c onfi rmatory r ather th an ul timately j ustifi catory 
utilitarian doctrines of neoliberalism.2 It is this subtler utilitarian stance that 
still shines through in today’s mainstream economic thinking. For example, 
in his second principle of justice, the “diff erence principle,” Rawls argued that 
social and economic inequalities must be arranged so that they are reasonably 
expected to be to everyone’s advantage (Rawls 1971, 60). Th is rather ambigu-
ous formulation reinforces rather than mitigates the economic utilitarian ar-
gument that resources are to be allocated according to the principle of highest 
productivity. It is precisely the economists’ argument that an effi  cient alloca-
tion will enable society to achieve the highest economic output, which in turn 
will leave all its members better off . Hence they see the market as one of the 
cases in which an unequal distribution actually does work to the advantage of 
all. Even Rawls’s own critique is thus not free of concessions to utilitarianism, 
and these concessions— combined with his theory’s contractarian basis— build 
the grounds on which many mainstream economists express their explicit af-
fi nity to Rawls’s egalitarian thinking. Rawls’s explicit rejection of utilitarian-
ism was suffi  cient to end its appeal as a justifi catory moral philosophy, but it 
cannot serve as a consistent critique of the modern market economy. Aft er all, 
both Rawls’s theory of justice and neoliberal economic theories are based on 
the same problematic assumption of human beings as fully rational, entirely 
self- interested, and mutually indiff erent individuals. Th us Rawls’s account of 
justice is systematically unsuitable as a normative basis for this book.

Th e rejection of utilitarianism as an adequate ethical theory contains an 
implicit normative claim for the rightness of the justice perspective. In an age 
in which globality has become an irreversible reality (Beck 2000, 15), however, 
justice must increasingly be thought of in global terms. Th e mo st pl ausible 
interpretation of global justice, as I attempt to show in this book, is one based 
on the concept of human rights. Th e focus on human rights is able to o ver-
come the shortcomings of both the utilitarian and the contractarian perspec-
tives that weigh so heavily on Rawls’s theory. It avoids the radical individualism 
underlying the latter without falling into the trap of a potentially disenfran-
chising communitarianism of the former. As such, it provides a walkable path 
of well- understood universalism that understands individual rights and dig-
nity as a p recondition rather than a c ontradiction of a f unctioning commu-
nity. In our increasingly global society, the ethical minimum of human rights 
might be all we can hope for, but if we value pluralism of cultures, religions, 
and worldviews, it might indeed be all we need. Th e aim and the purpose of 



human rights are not to impose a preconditioned set of values on cultures and 
peoples but to protect their diff erences by appeal to our shared humanity. Th is  
is an ideal worth striving for, even in a time when it seems to become more 
distant.

We might not be able to undo globalization and perhaps should not, but we 
can shape and direct it in a fundamentally diff erent direction than it is heading 
now. If the last three de cades of globalization have made o ne thing clear, it is 
that global justice will not simply emerge as a by- product of a globalized econ-
omy. Th e moral duty to transform our global economy and to make justice hap-
pen is ours. We can no longer put off  this fundamental task— there is too much 
at stake for humankind. For any society that prioritizes justice for all over the 
privileged i nterests of a f ew, t he i nescapable normative i mplications der iving 
from extreme poverty and incomprehensible human misery must render any 
talk about the end of history unacceptable. Th e question we face at the doorstep 
to a global society, however, is: who is eff ectively able to turn history around?

It Is Time to Act— But for Whom?

“Normative refl ection on t ransnational commitments,” Pablo De Gr eiff  and 
Ciaran Cronin (2002, 28) rightly note, “has lagged behind the reality of trans-
national social and economic integration” for too long. Global justice was in-
deed n ot a ma jor c oncern o f mo ral a nd p o liti cal p hilosophy u ntil t he l ast 
quarter of the 20th century. With the exception of classical Stoic philosophy 
and a few later contributions during the Enlightenment period, among them 
most famously Kant’s brilliant essay “To Eternal Peace” (2001b), the concept 
of justice was rarely explored from a truly global angle.

Th e rapid global integration of an ever- growing number of social and soci-
etal domains by the end of the 20th century, however, rendered global justice 
an i mmediate practical c oncern a nd put i t bac k on t he p o liti cal a nd philo-
sophical agenda. A lthough t his ha s led to a v ivid debate on t he nature a nd 
relevance of global justice, scholars in the fi eld have remained su rprisingly 
silent about the question of obligations. One laudable exception in this regard 
is Onora  O’Neill.  O’Neill (1991, 279) justifi ably criticized the debate on global 
justice f or f ocusing s olely o n t he i mplications t hat d iff erent app roaches to 
global justice would have for i nternational d istribution i f t here  were ac tors 
and recipients for whom these implications  were pertinent. Th ose involved in 
the debate did not, however, specify who those actors and recipients are and 
what duties they must bear. Th erefore, they have successfully managed to get 
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around the discussion of the most controversial part of the global justice de-
bate. Th e “deep and consequential disagreements,” as Th omas Pogge (2001b, 1) 
concurs, a re not about technical matters a nd i mplementation questions but 
about who must bear what responsibility. Unless we start defi ning and a llo-
cating moral obl igations, the practical impact of our refl ections and discus-
sions a bout principles o f g lobal justice w ill necessarily remain sma ll. From 
this perspective, this book is a del iberate attempt to extend the discussion of 
global justice to questions of obligations and obligation bearers.

Th e sheer dimensions of the in e qual ity and injustice that characterize and 
determine our global human coexistence render the question of who is obliged 
to make what contribution not only of existential importance but also of great 
controversy. I n t his b ook I w ill a rgue t hat t he l argest obl igations o f justice 
must be assigned to t hose agents and agencies with the most extensive capa-
bilities to make positive contributions to the transformation of unjust situa-
tions into just ones. It is from this perspective that I w ill focus on a sp ecifi c 
actor t hat has acquired superior capabilities but has nevertheless largely es-
caped t he s creen i n regard to que stions of justice s o far: t he l arge multina-
tional corporation.

Th ere is increasing agreement to the claim that corporations’ responsibili-
ties must not be confi ned to t he abdication of doing harm but must include 
positive contributions to the solution of pressing societal problems (Marsden 
2000, 9f.). For Henry Shue (1988, 697), the failure to harness the “gargantuan 
force” of these transnational actors for the solution of some of our most per-
sis tent problems i s a l ost opportunity o f sp ectacular d imensions. A lthough 
this claim may make sense intuitively, we still lack the normative foundation 
on which to c onsistently formulate such responsibilities. On what basis can 
we legitimately attach extensive moral obligations to multinational corpora-
tions’ or any other agent’s capabilities? Th is book will provide an answer to 
this pressing and important question and t herefore w ill lead t he way to ap -
proaching human misery and global in e qual ity from an entirely new perspec-
tive. Th e missing normative foundation, I will argue, is provided by the con-
cept of global justice. Hence multinational corporations must be theorized as 
agents of justice at the global level. Th ose who argue that this is not what we 
designed corporations for miss one crucial point: the way we did design them 
in the realm of neoclassical economic theory has evidently failed to meet the 
requirements of a just society. Th is alone is suffi  cient to create a demand for an 
alternative perspective on these important social institutions.



Multinational c orporations a re g enerally de fi ned a s c orporations t hat 
own and control activities (Buckley and Casson 1976, 1), that is, operations or 
income- generating assets (G. Jones 1996, 4), in more t han one country. Th e 
characteristic f eature o f co ntemporary m ultinational co rporations is  t heir 
cross- border or gan i za tion al structure (Berghoff  2004, 127), which commonly 
distinguishes them from companies that merely export their goods and ser-
vices from their home bases (G. Jones 1996, 5), as well as from so- called free- 
standing companies (Wilkins 1998a; 1998b, 107). Free- standing companies, a 
phenomenon fi rst analyzed and described by Mira Wilkins in the mid- 1980s, 
do not grow out of existing domestic corporations, as is typical of multina-
tionals (G. Jones 2003, 357), but are “set up in one country for the purpose of 
doing business outside that country” (Wilkins 1998a, 3). Hence they conduct 
business exclusively abroad.

International business is anything but a new phenomenon. Its roots reach 
back to I talian a nd German multinational ba nking networks in t he Middle 
Ages, to t he large international t rading companies of the 16th century— the 
so- called chartered companies— and more recently to the fi rst modern multi-
nationals of the late 19th century. Chartered companies  were in many regards 
the direct ancestors of the modern multinational corporation. Such companies, 
located in the Netherlands, En gland, and France, maintained and facilitated 
lucrative t rade ro utes to g eo graph i cally d istant o verseas de stinations f or 
which they  were granted monopolies through royal charters. Th ey  were or ga-
nized as stock companies, some of which already had sophisticated adminis-
trations a nd f unctionally d iff erentiated ma nagement st ructures ( Berghoff  
2004, 84). Characteristically, they  were named aft er geographic locations, such 
as the En glish East India Company or, in the case of one corporation with a 
particularly exotic destination, the Company of Distant Parts. Th ese  compa-
nies  were forerunners, but not real prototypes, of the modern multinational 
corporation. Th ey  were t rading r ather t han ma nufacturing c ompanies a nd 
operated p redominantly w ithin c olonial ter ritory, t hat i s, i n t he sp heres o f 
infl uence of their own nations and not under the jurisdiction of foreign sover-
eign states (Jacoby 1973, 96).

Th e era of the modern corporation was heralded by the En glish Joint Stock 
Companies Act of 1856 (Micklethwait and Wooldridge 2003, 49f.), which es-
tablished the two key legal features that still characterize the corporation as an 
institution today: limited liability and the transferability of own ership (Wil-
liamson 1986, 133). Th e railroads  were not only the fi rst truly modern corpo-
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rations but at the same time the fi rst modern multinationals in history (A. D. 
Chandler 2002, 81ff .; Micklethwait and Wooldridge 2003, 60f., 162). Th e pro-
found changes that led to the characteristic transnational structure of today’s 
multinational corporations, however, occurred only aft er 1970. Before 1970 a 
multinational’s foreign subsidiaries  were mostly seen as tools for expanding 
the comparative advantages— mostly technological and managerial expertise 
(Williamson 1986, 158)— of their headquarters across borders. Consequently, 
foreign subsidiaries  were structured as copies of their headquarters, but on a 
smaller scale. Th is typical structure of the so- called multidomestic corpora-
tion changed dramatically when corporations started to or ga nize their value 
chains globally (Gilpin 2000, 165; M. T. Jones 2000, 946; Berghoff  2004, 143f.). 
Competitive adv antage w as now s ought t hrough t he g lobal c ombination of 
industrial locations with diff erent comparative advantages. Accordingly, cor-
porations started to split up their activities and carry them out at the location 
with the lowest factor costs. Th e overarching goal of multinational business 
was no longer to provide a superior alternative to exporting goods and to avoid 
customs but to reach an optimal resource allocation within the global econ-
omy (Berghoff  2004, 143f.). International and multidomestic strategies  were 
supplanted by t ruly g lobal s trategies (M. T. Jones 2000, 949). Multinational 
corporations started to perceive competition as global competition involving 
all units, irrespective of their location. Th us the fi ght for market shares shift ed 
to the global level; strategies  were craft ed on the basis of a corporation’s global 
position (Vernon 1998, 14).

When during the 1980s, as a consequence of globalizing value chains, more 
and more managing functions and responsibilities  were transferred to diff er-
ent l ocations, m ultinationals’ f ormerly c entralized, h ierarchical s tructures 
turned into polycentric organizations. In other words, multinational corpora-
tions turned into t ransnational networks (Bartlett a nd Ghoshal 1991, 75ff .; 
M. T. Jones 2000, 946; Scherer 2003, 97; Berghoff  2004, 144) or “global webs” 
(R. B. Reich 1995, 165) and eventually into truly global organizations. Today’s 
multinationals, a s t he G erman b usiness h istorian Ha rtmut B erghoff  (2004, 
144) confi rms, defi ne themselves as “world businesses” whose home is the en-
tire globe.

Th e not ion of  t he “ global c orporation” i s not  u ncontested. O pponents 
claim that even such allegedly “global” companies are still decisively infl uenced 
by the state, its history, and its culture. Th erefore, the notion of the global cor-
poration is claimed to create a false image of some kind of rootless, footloose, 



or even stateless fi rm (e.g., Ruigrok and van Tulder 1995; Doremus et al. 1998) 
when in fact multinationals are hardly more than “national fi rms with inter-
national operations” (Hu 1992). Th e sharp distinction between the “national” 
and the “global” on which these objections are based, however, seems unsuit-
able for adequately capturing the true nature of today’s multinational corpo-
rations. It conceals that corporations can become increasingly global in their 
character even without completely abandoning their roots or cutting a ll t ies 
to their home countries (Hout, Porter, and Rudden 1998, 289ff .). As long as 
the global order consists of nation- states and as long as there is no transna-
tional law under which multinational corporations can be formed, that is, as 
long as they can be incorporated only under national law, even “global” cor-
porations will inevitably consider one par tic u lar state their “home country.” 
Th ey will  naturally be infl uenced by t he p olicies a nd legal l aws of d iff erent 
states and therefore actively seek close relationships with the respective gov-
ernments wherever possible. Th e crucial point that most opponents seem to 
overlook, h owever, i s t hat t he s trategic u se o f t heir multinational s tructure 
increasingly allows them to choose the rules by which they do or do not want 
to abide. Th us the pressure to seek and maintain good business- government 
relationships ten ds to sh ift  f rom b usinesses to g overnments ( Stopford a nd 
Strange 1991).

Hence we must not confuse a corporation’s close relationship to a govern-
ment with its heightened commitment or loyalty to that par tic u lar country. 
On the contrary, it is precisely the trend to decreasing loyalty that ties govern-
ments even more strongly to corporations: “Corporate uncoupling is from the 
nation itself, and it involves abandonment of loyalty to any par tic u lar nation’s 
interests or those of its citizens, even as ties to t he nation’s government may 
intensify” (Derber 2002, 72).

In order to prove that there is no such thing as a g lobal corporation, op-
ponents have su ggested a v ariety o f d iff erent me a sures a nd c riteria, for e x-
ample, the share of sales generated abroad, a corporation’s assets abroad, the 
number of workers abroad, or the number of foreigners on company boards 
(e.g., H u 1 992, 109; R uigrok a nd v an Tulder 1 995). W hat i s s triking a bout 
these statistics is that they are all based on the corporation’s owned assets. Th e 
new network strategies of multinational corporations, however, a re increas-
ingly based on the aspect of control. In other words, today’s companies can 
exercise multinational infl uence even without owning any activities in other 
countries (Weissbrodt 2005, 287). Hence in order to capture their true inter-
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nationality, we must defi ne the very borders of the fi rm anew; we must broaden 
our a ttention to t hose c orporations t hat c ommand a nd c ontrol g lobal n et-
works of contractors and strategic partners, rather than focusing exclusively 
on direct own ership of subsidiaries.

Th us c haracterizing multinational c orporations as  gl obal in stitutions i s 
linked to the infl uence or, more precisely, the potential infl uence of their global 
strategies. From a b road s takeholder p erspective, w hich i ncludes a ll g roups 
and i ndividuals p otentially a ff ected b y a c orporation’s b usiness o perations, 
multinational corporations’ business decisions, as well as the po liti cal impli-
cations deriving from them, have the potential to attain a truly “global reach” 
(Barnet and Müller 1974). Th erefore, it is important that we look not only at 
direct infl uence but also at patterns of indirect infl uence. A strategic decision 
of a corporation to invest in China instead of Vietnam, for example, quite evi-
dently aff ects both countries. “Th ey are,” Susan Strange once noted in connec-
tion w ith t he jobs o f Brazilian a nd German car workers, “competing for t he 
same share of the cake” (Strange 1988, 81). Hence under conditions of systemic 
interconnectedness t he s cope o f a m ultinational c orporation’s i nfl uence far 
exceeds the mere number of countries in which it actually maintains opera-
tions. Th e very fact t hat no corporation covers t he f ull g lobe—and t herefore 
can indeed be a “global” corporation in the truest sense of the word— is itself a 
result of their global strategies and thus of their capacity to choose between 
diff erent locations. As much as exclusion is an inherent part of the current 
stage of globalization, it is also a defi ning moment of g lobal corporate strate-
gies. Th ere i s n o c ontradiction in  multinationals b eing o f inh erently gl obal 
character a nd a t t he s ame t ime c oncentrating o n p referred l ocations. Th ese  
concepts are neither opposed to each other nor mutually exclusive but are, in 
fact, inherently interwoven within multinationals’ global strategies.

It is precisely in this context of diminishing state control, combined with 
the spread of underregulated global markets, that the multinational corpora-
tion has advanced to one of the major institutions, if not the major institution, 
in the global po liti cal economy. It has at least partly escaped from the regula-
tory grip of national governments and has assumed a position of authority not 
only over people and markets but to an increasing extent even over govern-
ments. Today these transnational network organizations are eff ectively oper-
ating in what I will call “quasi- governmental” (see also Derber 1998; Rondinelli 
2002, 2003) positions at t he g lobal level. It i s t his position of authority t hat 
gives rise to novel obligations of justice for multinational corporations, that is, 



obligations t hat ha ve t raditionally b een a ssociated e xclusively w ith g overn-
ments. Hence it is not so much the phenomenon of multinational business per 
se that is at the core of this book, but its novel po liti cal role in the emerging 
transnational economy.

The Ethical Perspective on Business

For many people who earn their l ivelihood in the corporate world, business 
ethics sounds like an oxymoron. Clearly, the public image of the economy and 
its leading representatives is not at its best. Th e scandals that shook the busi-
ness world i n t he early 2000s a nd led to t he collapse of large multinational 
corporations— symbols of the 21st- century global economy— such as World-
com, Global Crossing, and most notably Enron and the downfall of some of 
the largest banking institutions on the planet (Bear Stearns, Lehman Broth-
ers) in the current subprime debacle have caused lasting damage to the public 
trust not only in the social responsibility but also in the very eff ectiveness of 
our economy and its economic leaders.

However, t he v isible m isconduct o f i ndividual ma nagers a nd d irectors 
only scratches t he surface of t he public’s image of business as a mo rals- free 
domain. Much more profoundly, the widespread idea of business as a s ome-
how amoral aff air is based on the deep- seated belief that the economy works 
most eff ectively if its participants strictly pursue their own self- interest. Th is  
belief has been shaped and promoted successfully by neoclassical economists 
for more than a century. However, the very image of the economy as an amoral 
domain turns out to be based on par tic u lar interests and derived from specifi c 
normative ideals. It is based on a pa r tic u lar idea and understanding of what 
the economy’s role should be in society. In other words, the very belief in the 
amoral economy is itself based on a normative- ethical position.

It i s qu estionable w hether p eople wou ld p erceive bu siness e thics a s a n 
oxymoron if they  were aware that those same neoclassical economists who 
pretend t hat t here i s n o ro om f or e thical r efl ection i n eco nomic a ff airs— 
Friedrich von Hayek or Milton Friedman, for example— can, in a broad sense, 
be considered business ethicists themselves. Th eir claims are no less based on 
specifi c n ormative- ethical i deas a bout t he rol e o f b usiness i n s ociety t han 
those of any other outspoken business ethicist. Th erefore, their theories and 
statements are anything but free of normativity. Th e only d iff erence i s t hat 
business ethicists make their normative assumptions explicit and open them 
to c ritical re fl ection a nd j ustifi cation, w hile e conomic l iberals ten d to h ide 
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theirs behind the veil of pseudo- objectivity of an allegedly value- free eco-
nomic science.

Th us mainstream economists promote an image of the market as a purely 
functional and thus impersonal mechanism for the effi  cient creation of value. 
Th e questions they leave unaddressed, however, are the ones about what val-
ues shall be created and for whom (Ulrich 2008, 185ff .). Th ese inherently and 
explicitly n ormative- ethical que stions a re s ystematically p rior to t he que s-
tions of instrumental effi  ciency that dominate neoclassical economic thought; 
they add ress t he very me aning a nd goals o f e conomic ac tivity to w hich a ll 
instrumental questions regarding the strategies of how to achieve them most 
effi  ciently m ust u ltimately r efer. Suc h n ormative- ethical que stions a re f ar 
from being answered in today’s economy. On the contrary, they reappear with 
all their ambiguity and controversy at the global level today. To consider them 
as settled denotes a deep disrespect for the dignity of all those people whose 
daily lives are dominated by deprivation and unfulfi lled economic needs.

Hence doing business has never been and will never be an amoral or value-
 neutral aff air. Any interpretation of the “right” way to do b usiness, whether in 
terms of maximizing profi ts or, as in this book, in terms of social justice, is 
ultimately based on a specifi c normative- ethical idea about the function and 
legitimacy of business in society. From this point of view, business or eco-
nomic ethical analysis neither merely provides a missing value basis for eco-
nomic theory and practical business conduct nor denotes the simple applica-
tion of ethics to the (otherwise value- free) economic realm. It is not a mere 
complement to but an actual critique of existing foundations of economic 
theory and practice. Th e normative standpoint is integral to economic theory; 
it has always been and will always be there and cannot be removed. Robert 
Cox (1985, 207) rightly claimed, “Th eory is always for someone and for some 
purpose”; it a lways has a p erspective and cannot be divorced from “a stand-
point in time and space.” Hence, above all, ethical refl ection in the economic 
realm aims at rendering the normative assumptions underlying mainstream 
economic thought v isible and at renewing them on the basis of an ethically 
more sound foundation. Th is is the critical task and mission of an “integrative” 
understanding o f b usiness e thics a s de veloped a nd p romoted b y t he S wiss 
business ethicist Peter Ulrich (1998, 2001a, 2002a, 2008). It will build the 
normative- methodological foundation of this analysis.

Analyzing the role of the large multinational corporation from the stand-
point of global justice is thus only half as exotic an idea as it might appear at 



fi rst. A ny s tatement a bout t he p roper rol e a nd f unction o f t he c orporation 
must ultimately be based on a normative- ethical idea about the constitution 
of society at large. Within such a normative conception of society the concept 
of j ustice i s a rguably o f mos t f undamental i mportance. F rom t his p oint o f 
view, it is rather surprising that a systematic and holistic analysis of the pri-
vate corporation’s role in social justice has not yet been conducted. Although 
at t he g lobal l evel t his gap o f n ormative r esearch c an a t l east pa rtly b e e x-
plained by the per sis tent controversy surrounding the underlying concept of 
global justice, one would think that at least at the domestic level there would 
be plenty of reasons to engage in such an assessment. Th is book will confi rm 
that the increasing power of (multinational) corporations renders the holistic 
assessment of their societal role from a genuine justice perspective ever more 
urgent.

Recent years have seen a fl ood of books and articles about corporate social 
responsibility or corporate citizenship, but the conventional interpretations of 
these concepts that have dominated this literature so far only scratch the sur-
face of a t rue justice perspective. Th ey  oft en focus on ly on t he concrete im-
pacts o f b usiness c onduct w ithout e xtensive p rior r efl ection on  t he ge neral 
institutional role and purpose of corporations in society. Th erefore, the con-
cept of justice seldom plays a major role in statements derived from such ap-
proaches. On the contrary, precisely because they lack a consistent normative 
foundation, many contemporary approaches to corporate social responsibil-
ity, as we will see, are not able to pose a serious critique of the neoclassical 
business model, let alone to challenge its underlying normative assumptions. 
Some of them even turn out to be based on the same normative foundations as 
neoclassical economics itself.

From a justice perspective, the newly emerging debate on business and hu-
man rights is more productive than are the conventional approaches to cor-
porate s ocial responsibility. It i s one of t he c entral b eliefs of t his b ook t hat 
human rights are the most promising starting point for elaborating on corpo-
rations’ moral obl igations a nd t hat t he young a nd dy namic debate on busi-
ness and human rights is leading the way to new approaches to theorizing and 
thinking about business. Th us it seems even more surprising than in the case 
of conventional concepts of corporate social responsibility that so far, the busi-
ness and human rights debate has not been systematically assessed or informed 
by the concept of justice. Jeremy Waldron even claimed that modern theorists 
in general “have not written nearly enough about the relation between liberal 

16   Introduction



Introduction  17

theories of rights and liberal theories of justice” (Waldron 1993, 27). Never-
theless, in recent years there has been a signifi cant increase in the popularity 
of r ights- based i nterpretations o f j ustice t hat i s c onnected d irectly to t he 
growing in terest in  gl obal j ustice. Th us it is fi rst o f a ll t he s cholars i n t he 
global justice debate who are engaged in conceptualizing the connection be-
tween (human) rights and justice today. Th is is not a coincidence, because the 
quest for global justice has given a new sense of urgency to t he claim of uni-
versality, both normatively and empirically. Because I take Waldron’s concern 
seriously, a de clared goal of this book is not only to bring the promising de-
bate on business and human rights forward but to take it to a new normative 
level by restating its claims through the lens of a consistent account of rights- 
based global justice. Additionally, by systematically connecting human rights 
to the concept of justice, it will contribute to the analytical- ethical foundation 
of both theories of rights and theories of justice.

Readers should not expect this theory to lead to a comprehensive list of con-
crete obl igations o f j ustice f or m ultinational c orporations. N ormative- ethical 
statements, as I p ointed out earlier, a re inherently critical. As such, t hey do 
not contain direct advice about how one must act in a specifi c situation. Aft er 
all, no theory of justice can determine in advance what options and courses of 
action will be open for a par tic u lar actor in a specifi c situation ( O’Neill 1986, 
153). Th erefore, statements about how one ought to ac t must necessarily re-
main rather general. Normative- ethical analysis provides general orientational 
principles, that is, reasons and justifi cations to guide human action, but with-
out predetermining the actions themselves (Pieper 2003, 12). Hence the deter-
mination of t he fi nal obl igations o f pa r tic u lar c orporations w ill a lways b e 
dependent on t he ac tual context and circumstances in which t hey conduct 
their business. W hat t he reader c an a nd should expect, however, i s a c lear 
statement of the conceptual nature of corporate obligations of justice, as well 
as a g eneral systematization a nd categorization of such obl igations t hat can 
provide guidance for their practical specifi cation in concrete cases. An analy-
sis like this one can provide a foundation or “a starting point” ( O’Neill 1986, 
153) for deliberation, that is, a basis to which the practical public discourse re-
garding the distribution of such obligations can refer in concrete cases; how-
ever, it can never replace the need for public deliberation.

Th e theorization of the multinational corporation as a quasi- governmental 
institution p ut f orth i n t his b ook w ill n ot o nly e arn a greement b ut a lso 
likely lead to controversial discussions and even opposition. Such controversy, 



however, is not a def eat but the very essence of critical reasoning. To spark a 
debate by challenging established perceptions and categories is thus the aim of 
introducing a controversial notion like the quasi- governmental institution.

Th e notion of the quasi- governmental institution inevitably puts the issue 
of power and authority in the global po liti cal economy on the agenda. It helps 
render those power relations more visible that have traditionally been covered 
up and denied by the dominant economic liberal ideology. Power always im-
plies corresponding responsibilities. Th us it is oft en easier for powerful agents 
or those who defend and act in their interests to deny its existence than to deal 
with the moral obligations deriving from it. Among the harshest opponents of 
the t heory of t he quasi- governmental institution put forth in pa rt I I of t his 
book will thus arguably be those persons who represent the current corporate 
establishment v iews. It i s neither a n easy nor a pa rticularly g rateful t ask to 
stand up against such established ideological beliefs and deeply rooted ways of 
thinking. As Onora  O’Neill (1986, 43) writes, this is especially true for “rea-
soning which is addressed to institutions and their offi  cers.” However, rising 
to this challenge and formulating new ideas and solutions are inevitable for 
intellectual thought not to stagnate and fall into indiff erence or e ven back-
wardness. Provoking opposition a nd off ending sensibilities a re t hus pa rt of 
the business of critical thinking. Th ey require a t hick skin and some healthy 
trust in one’s own intellectual capacity. “Sapere Aude!— Have the courage to 
use your own intelligence!” (Kant 2001a, 135) was the Kantian creed for the 
Enlightenment period. It has lost none of its relevance.

Outlook and Further Arguments

Th is b ook i s d ivided i nto t hree pa rts. A n i nquiry i nto t he f oundations o f 
rights- based global justice in part I provides its analytical- ethical foundation. 
Part II contains an analysis of multinational corporations’ quasi- governmental 
roles and thus the precondition for their theorization as what I w ill call pri-
mary agents of justice i n pa rt I II. Part I II, t hen, d raws t he normative- ethical 
conclusions from the combination of parts I and II by putting forth a systematic 
assessment of the multinational corporation’s obligations of (global) justice.

Th e elaborations in part I start with a general inquiry into the principles of 
global justice (chapter 2). Before developing a subs tantive theory, however, I 
clarify t he formal c onstitution a nd justifi cation of t he c oncept o f justice i n 
general. Filling the resulting formal notion of justice with content will lead us 
toward a n e galitarian c onception o f r ights- based j ustice t hat, t aken to t he 
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global level, must be thought of as inherently cosmopolitan. From this per-
spective, I argue that global justice must essentially be interpreted as human 
development.

Aft er clarifi cation of the principles of global justice, the logical next step is 
to assess what obligations derive from them and for whom they are prescrip-
tive. Accordingly, the next two chapters unfold a general perspective on obli-
gations of g lobal justice (chapter 3) and on the respective obl igation bearers 
(chapter 4). More specifi cally, they clarify the status of obl igations of justice 
within the full spectrum of moral requirements, the basic shape and nature as 
well as the (necessary and suffi  cient) conditions for obligations of justice, and 
the criteria for determining the agents that are to be held responsible. Regard-
ing obligations of justice in general, I argue that we must change our perspec-
tive from focusing on the causal involvement of specifi c actors in committing 
human rights violations to their superior capabilities to alleviate existing de-
privations. Regarding the bearers of obligations of justice, I introduce a basic 
heuristic f or t he de termination o f p rimary a nd s econdary a gents o f j ustice 
that is based on the concepts of power and authority. Although the role of the 
primary a gent o f justice w as t raditionally monopolized by t he s tate, r ecent 
transformations in the global po liti cal economy have brought about a shift  to 
grant a larger role to nonstate actors in this regard. Arguably one of the most 
prominent nonstate actors is the multinational corporation.

Part II of this book provides in- depth evidence of this shift ing role of mul-
tinational corporations. Th e (descriptive) n otion o f t he qu asi- governmental 
institution is closely connected to m ultinationals’ new (normative) status as 
primary agents of justice. Conceptually, the theory of the quasi- governmental 
institution i s based on what I c all “ the neoliberal pa radox” (chapter 5). Th e 
neoliberal pa radox e ssentially i s t he (unintended) i mplicit p oliticization o f 
multinational corporations within the reverse pro cess of a combined depoliti-
cization of the economy and economization of politics. In other words, the po-
liti cal and regulatory vacuum in the global economy has led to a tremendous 
increase o f m ultinational c orporations’ p o liti cal p ower, a nd w ith i t, to t he 
implicit politicization of virtually all its actions, its decisions, and, ultimately, 
its very nature.

Th e sources of multinational corporations’ po liti cal power are to be identi-
fi ed within the structures of the global po liti cal economy. Th is is the conclusion of 
an in- depth assessment of the nature and the historical foundations, as well as 
the ingredients and sources, of multinational corporations’ new po liti cal power. 



However, multinational corporations are acting in quasi- governmental roles 
only when power is eff ectively t ransformed into authority. Hence in order to 
complete the conceptual foundations of the theory of the quasi- governmental 
institution, I e xamine t he s ystematic r elationship b etween t he c oncepts o f 
power and authority (chapter 6). Th is provides an adequate perspective from 
which the various ways in which multinational corporations factually act like 
governments can systematically be assessed (chapter 7). I show that as de facto 
governments, m ultinational c orporations i ncreasingly gove rn p eople, m ar-
kets, governments, and, by taking over the role of rule makers in the global 
po liti cal economy, even themselves.

Finally, part III provides a systematization and categorization of multina-
tional c orporations’ obl igations o f j ustice. F rom a r ights- based p erspective, 
these obl igations m ust e ssentially b e u nderstood a s h uman r ights obl iga-
tions. Th is systematization derives its basic shape from the conceptual elabo-
rations on obl igations of justice i n chapter 3 a nd its content f rom t he sub-
stantive principles of justice developed in chapter 2. Th is last part of the book 
begins w ith some important preliminary conceptual refl ections on t he na-
ture of corporate obligations of justice. I show the novelty of this approach 
by contrasting these basic conceptual insights with the main normative as-
sumptions behind three distinct current approaches to interpreting corporate 
responsibilities: t he ne oclassical bu siness mo del, c onventional c oncepts of  
corporate social responsibility and corporate citizenship, and the current de-
bate on business and human rights (chapter 8). Aft er these preliminary elabo-
rations, I p resent a h olistic f ramework or taxonomy of obl igations of justice 
for the quasi- governmental institution (chapter 9), followed by a short outlook 
on the implications of such an approach for the quest for g lobal democracy 
(chapter 10). Th e brevity of the concluding chapter must not lead readers to 
wrong conclusions regarding its tremendous importance. I a m not trying to 
promote a society in which corporations permanently replace governments; I 
do not strive for a world governed by private institutions. Th e goal is to restore 
democracy and the rule of law in the global age. Th us a state in which corpo-
rations take the role of primary agents of justice can always be only a state in 
transition. To spell out their respective moral responsibilities in this time of 
disorder, however, is of no less importance, both because they must ultimately 
contribute to the achievement of the ideal and because this transitional state is 
without a do ubt t he reality i n which humanity w ill have to c oexist, at least 
within the foreseeable future.
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Th is book takes a combined actor- and structure- oriented perspective on 
human rights obligations. Such a combined approach avoids, on the one hand, 
the shortcomings of a purely actor- oriented perspective, which inevitably ne-
glects the fact that today’s most pervasive and per sis tent human rights prob-
lems are largely structurally induced. On the other hand, it corrects the blind-
ness of purely structural approaches to powerful actors that factually control 
such s eemingly “ impersonal” s tructures. H ence a c ombined app roach w ill 
put primary emphasis on those actors with the potential to transform unjust 
structures into just ones. Th e unifi cation of t he t wo perspectives w ill e ff ec-
tively take place within the concept of “structural power” introduced in part 
II of this book. Accordingly, the main categories of obligations identifi ed in 
part III will be the ones directly a imed at the transformation of the current 
global system. Such a c ombined actor- oriented and structural perspective is 
endemic to t he focus on multinational corporations. Multinational corpora-
tions not only are actors that control global economic structures but have in 
fact, as we will see, largely internalized those structures. Hence it is precisely 
in the form of multinational corporations that structures eff ectively become 
actors and actors become structures (Galtung 1994, 36).





PART I

Toward Rights- Based 
Cosmopolitan Justice

Principles, Obligations, and Agents





T
HE TASK OF JUDGING WHAT IS JUST,” Onora  O’Neill (1996, 182) claimed, 
“begins with fi xing principles of justice.” Consequently, a t heory about 
obligations o f j ustice m ust a lso b egin w ith t he f ormulation o f s ound 

principles, b ecause we c annot charge d iff erent a gents w ith such ob ligations 
without a profound understanding of what is to be considered just or unjust. 
Hence, taking initial critical t houghts about t he g lobal market as a s tarting 
point, the following section aims at the development of a consistent concep-
tion of global justice that is able to provide normative orientation and practi-
cal guidance for the transformation of our global economy.

In c hapter 1 I r ejected u tilitarianism o n t he ba sis o f i ts i ncompatibility 
with the justice perspective. However, I have not yet provided a sound argu-
ment why t he justice perspective i s to b e considered superior to u tilitarian-
ism. I simply assumed the rightness of justice as the primary guiding ideal for 
society. C onsequently, I w ill s tart t he following elaborations w ith a def ense 
and a basic formal defi nition of the justice perspective in general. From there, 
I will move step by step toward a rich substantive conception of rights- based 
justice. Extending this rights- based notion of justice into the global realm will 
lead to a cosmopolitan understanding of justice, which I will, as a conclusion, 
interpret as a conception of justice as human development.

Establishing Justice: The Indispensability of the 
Justice Perspective

In its colloquial use, the term justice rarely leads to real confusion. It seems that 
we all understand one another when we refer to justice, at least conceptually. 

Chapter 2

Principles of Global Justice
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Imagine o ne o f o ur f ellow h uman b eings c omplaining a bout a pa r tic u lar 
injustice done to her. We might well disagree with the way she defends her claim 
and try to prove otherwise, but in most cases we will not contest the correct 
use of the term justice. Th us we seem to be on common ground at least regard-
ing the basic context to which the term refers. When we are casually discuss-
ing the justice or injustice of institutions, practices, or actions that aff ect our 
everyday life, we do not need to provide preliminary conceptual elaborations 
on what exactly we mean by justice; we simply presuppose a basic common un-
derstanding i n t his regard. Even utilitarian t hinker John St uart M ill (2001, 
42) seemed fascinated by “the powerful sentiment and apparently clear per-
ception which that word recalls with a r apidity and certainty resembling an 
instinct.” Indeed, our conceptual understanding of justice not only seems quite 
uniform w ithin c ontemporary s ocieties b ut ha s a lso r emained su rprisingly 
constant over time (Tugendhat 1992, 366). Our formal understanding of jus-
tice still largely resembles the conceptual insights of the ancient Greek phi los-
o phers. In his Republic Plato provided the oldest known formal defi nition of 
justice. Paraphrasing the Greek poet Simonides, Plato states that it is “ just to 
give to each what is owed to him” (Plato 1992, 6, para. 331). Not Plato’s origi-
nal formulation, however, but U lpian’s restatement of h is formula as “suum 
cuique” (to each what he deserves) i s s till t he formal reference point for a ll 
contemporary interpretations of justice. John Stuart Mill (2001, 45) praised 
Ulpian’s defi nition as perhaps the “clearest and most emphatic form in which 
the idea of justice is conceived by the general mind.”

At its core, t he concept of justice deals w ith t he fair ba lance of interests 
between people. Principles of justice provide guidance on how such a balance 
can be achieved. Th erefore, they are indispensable for the creation and main-
tenance of any civilized society, that is, any society not ruled by oppression 
and t yranny but ba sed on t he recognition of e veryone’s d ignity a s f ree a nd 
equal human beings. Hence, in more general terms, justice addresses the ques-
tion of how we are to l ive together under t he condition of each of us having 
diff erent ideas and conceptions about how to live our own good life (B. Barry 
1995, 77).

Th ese elaborations a lready imply the inherently intersubjective nature of 
justice. Justice always refers to the relation between people. More specifi cally, 
it is determined by a moral claim of one person and a corresponding obliga-
tion of the other. Hence where relations between people are purely systemic or 
determined by instinct, there is no room for justice (Höff e 2004b, 28). Where 
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individuals who are capable of acting and refl ecting autonomously share and 
or ga nize t heir s ocial l ives, h owever, t he c oncept o f j ustice i s i ndispensable. 
Under the condition of plurality of human values, complete harmony of inter-
ests within a society is virtually impossible. Hence the “circumstances of jus-
tice” (Hume),1 that is, the social situations in which justice and thus the fair 
balance of such confl icting interests are needed, are omnipresent and empiri-
cally unavoidable (Gosepath 2004, 69f.). Th is is one of the basic insights also 
of Kant’s doctrine of rights, developed and formulated in Th e Metaphysics of 
Morals (1996): “When you cannot avoid living side by side with all others, you 
ought to leave the state of nature and proceed with them into a rightful condi-
tion, that is, a condition of distributive justice” (Kant 1996, 86).

Th us justice is an inevitable necessity in and for any free and civilized so-
ciety; i t i s n ot a l uxury b ut a n ecessary c ondition f or h uman c oexistence 
(Höff e 2 002b, 25). Th e S cottish moral phi los o pher Adam Sm ith (2002, 101) 
warned that if the pillar of justice is removed, “the im mense fabric of human 
society [ . . .  ] must in a moment crumble into atoms.” Against this background, 
it is safe to say that justice claims the highest priority on the moral spectrum. 
It is, as John Stuart Mill (2001, 59) stated, “the chief part, and incomparably 
the most sacred and binding part, of all morality.” Justice, as Plato’s defi nition 
made clear already, is the part of morals that is not merely desirable but mor-
ally owed.

Justice, as the fair balance of confl icting claims and interests, is, at its core, 
a distributive problem. It deals with the fair distribution of social benefi ts and 
burdens and of rights and obligations among the members of a s ociety. Th is  
explains why in modern philosophy social j ustice is normally used inter-
changeably with distributive justice (D. Miller 1999, 2), which is counter to the 
more detailed categorization one can fi nd in Aristotle’s Nichomachean Ethics, 
for example (see Aristotle 1980, 106ff .; Höff e 2003, 155ff .). Aristotle’s taxon-
omy f urther d istinguishes s ocial j ustice a nd p o liti cal j ustice. W hile s ocial 
justice refers to the distributive state of people, po liti cal justice deals with the 
legitimacy of po liti cal institutions. In other words, po liti cal justice refers to 
the governing structure a nd institutions of society. It a ims at providing t he 
basic principles for just and collectively binding decision making. Th e scope 
of social justice, on the other hand, is wider and includes the entire institu-
tional structure of a society (and thus also po liti cal justice), as well as the so-
cial structures determined by it (Hinsch 2002, xi). Th us the primary concern 
or subject of social justice is the distributive eff ects of what John Rawls called 
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“the basic structure” of society (Rawls 1971, 7; D. Miller 1999, 11; see also B. Barry 
1989, 355).

Th e basic structure of a society, according to Rawls, includes its major so-
cial institutions. It contains a society’s “po liti cal constitution and the princi-
pal e conomic a nd s ocial a rrangements” ( Rawls 1 971, 7 ). Th us  distributive 
(social) justice refers to t he i nfl uence of t hese major s ocial i nstitutions a nd 
practices on the distribution of benefi ts and burdens among people. Th is  fo-
cus on institutions is characteristic of the modern perspective on social jus-
tice. In our heavily institutionalized a nd d iff erentiated societies t he institu-
tional structure largely determines the starting positions of individuals and 
predetermines to a large degree the scope and range of their actions or trans-
actions (Beitz 1999a, 201). Th e major social institutions are, as Rawls argued, 
no less than defi ning for the life prospects of human beings (Rawls 1971, 7). 
Th us, although ancient accounts of justice focused predominantly on human 
action, putting t he ma in emphasis on i nstitutions c ertainly ma kes s ense i n 
the modern context. However, this does not mean that our individual choices 
taken within this structure are not subject to ethical scrutiny as well. Gerard 
Cohen (1997) justifi ably insists that the principles of justice that apply to t he 
basic structure also apply to t he individual choices taken within it. Precisely 
because i nstitutions a re c reated by human b eings, t heir just c onstitution i s 
dependent on critically t hinking individuals who assess a nd possibly revise 
them according to changing circumstances and societal perceptions. A “well-
 ordered society” (Rawls 1971, 453) thus is ultimately feasible only with citi-
zens who are willing to accept responsibility beyond mere (uncritical) compli-
ance w ith e xisting r ules a nd i nstitutions. R awls h imself c ertainly sh owed 
tendencies to commit precisely the fallacy of understanding the focus on in-
stitutions as a limitation rather than an extension of the scope of justice, and 
he was rightly criticized for it (see, e.g., G. A. Cohen 1997).

Th e self- explaining empirical importance of justice pointed out earlier is 
usually taken as suffi  cient to p rove the basic validity and rightfulness of the 
concept of justice in general. Th us scholars and writers dealing with questions 
and issues of justice seldom feel a need to provide a normative justifi cation of 
the perspective of justice. As a c onsequence, their theories oft en remain in-
complete and vulnerable to criticism. Such justifi catory nonc halance i n t he 
contemporary literature on justice seems reason enough to begin the follow-
ing explorations with a more thorough look at the normative justifi cation of 
the justice perspective.
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Justifying Justice: The Rightness of the Justice Perspective

Ulpian’s defi nition of justice a s what we morally de serve c an be restated a s 
what we have a moral claim for. Stating a moral claim is inevitably connected 
to t he a ssumption of i ntersubjective validity i nsofar a s i t prescribes c ertain 
actions for other moral subjects. Th erefore, moral claims always demand an 
intersubjective justifi cation (Tugendhat 1992, 315). Unjustifi ed claims remain 
irrelevant for moral practice; t hey c annot have binding power. Th us  justice 
deals w ith t he app ropriate f ulfi llment of mor ally ju stifi ed c laims of  p eople 
(Gosepath 2004, 45).

Th e question is, t hen, when are claims morally justifi ed? We have a ten -
dency to rely simply on the generally accepted moral perceptions, traditions, 
and norms within our moral community to settle this question in a par tic u-
lar case. However, it is evident that a t horough normative justifi cation must 
reach beyond “common sense.” Unquestioning ac cep tance of t he status quo 
or blind reliance on the alleged absoluteness of values prescribed by higher 
authorities of any kind— whether religious, po liti cal, or the authority of moral 
traditions— confl icts with the critical nature of modern ethics. Ac cep tance 
does not necessarily imply ethical rightness or legitimacy at the outset. “Be-
cause I said so” and “we have always done it this way” are insuffi  cient responses 
to those who are questioning our established ways of settling moral claims. In 
other words, rather than being the standard for ethical justifi cation, such norms 
and values are themselves subject to it. Th erefore, in order to have normative le-
gitimacy, statements of justice must be able to pass the test of critical refl ection 
and public deliberation; they must be based on intersubjectively justifi able stan-
dards of justice derived from a nonmetaphysical, universal moral principle.

Especially i n t he c ontext of our r apidly g lobalizing world, i n w hich our 
own moral traditions and perceptions are increasingly exposed to a nd chal-
lenged by  d iff erent worldviews, t he question of t he i ntersubjective a nd t hus 
universal f oundations o f mo rals i s o f g rowing i mportance. C ertain mo ral 
norms may claim validity in one culture but not in others. Diff erent cultures, 
societies, and people may derive their judgments from diff erent moral stan-
dards and come to d iff erent conclusions regarding what ought to b e consid-
ered good or bad, just or unjust. Th is might not cause any problems in a frag-
mented w orld w ith l ow i ntercultural i nteraction, b ut i t p oses o ne o f t he 
foremost challenges in societies in which people with diff erent cultural back-
grounds share a common societal life. In other words, under the condition of 
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pluralism, reaching a mo ral consensus becomes increasingly diffi  cult. How-
ever, i n o ur c ontemporary, i rreversibly h eterogeneous s ocieties, c onfl icting 
moral judgments even within certain well- defi ned cultural and moral com-
munities are the norm rather than the exception. Against this background, 
the question of the intersubjective justifi cation of our moral norms and judg-
ments is not only of philosophical but also of immanent practical importance. 
Beyond p otentially e xclusive t raditionalistic a nd me taphysical a ccounts of  
morals, t he o nly t hinkable s tarting p oint f or t he s earch f or suc h c ross- 
culturally valid principles must be our shared humanity. Modern ethics is hu-
manistic ethics; it is aimed at and derived from what we all have in common as 
human beings. Its ultimate reference point is the human condition, that is, the 
normative core that unmistakably defi nes all of us as human beings.

The Human Condition

Human ac tion can be characterized as autonomous ac tion. Our behavior is 
not determined by nature (instinct) but takes place to a large extent as willful 
action (Ulrich 2008, 13). We are reasonable creatures defi ned by our capabil-
ity to r efl ect upon our relation to ourselves, to other individuals, and to our 
general environment (Kaiser 1992, 64). Th e ability to generate our own refl ec-
tive standpoint from which we assess our own behavior, as well as the behav-
ior of others, that is, the capability “of refl ectively standing back” (Williams 
1997, 96), defi nes us as principally autonomous moral subjects, that is, as free 
and self- determined human beings and hence as moral “persons” (Werhane 
1985, 6). Th is status as persons gives us both a moral claim to self- determination 
and a basic responsibility for the actions we freely choose. Th e concept of jus-
tice and of morals as a  whole is located precisely within this tension between 
entitlement and responsibility. Th us our freedom and our capability to act are 
both prerequisites for and enabled by moral action. Human nature is thus es-
sentially moral nature; t he human condition is defi ned by t he inherent a nd 
undeniable mo rality o f a ll h uman b eings, t hat i s, b y o ur p otential a s s elf- 
determined creatures to c hoose to ac t morally, or, in other words, to r efl ec-
tively or reasonably choose to act “good.” It is this ability to use reason that is 
“peculiar to men and shared by no other animal” (MacDonald 1984, 28).

“For practical purposes,” Kant (1997, 59ff .) argued, “the footpath of freedom 
is the only one on which it is possible to make use of our reason in our con-
duct.” Th e practical use of reason, in other words, is aimed at human freedom. 
However, as the early Hegel added, reason is not only aimed at freedom, but, 
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even more important, evolves from the practical interest of human beings in 
their liberation from heteronomy and de pen den cy. It is thus not the emanci-
patory i nterest t hat i s i nherent to ( some predetermined account of) human 
reason, b ut r eason t hat i s i nherent i n t he p ractical, ema ncipatory i nterest 
(Habermas 1978, 287; Ulrich 1986, 65). Th erefore, reason is not a metaphysi-
cal characteristic of human beings, as Kant wrongfully assumed, but evolves 
within a nd f rom t he practical i nterplay between t he human subject a nd i ts 
natural a nd social environment— what Hegel c alled t he “ dialectics of ratio-
nality” (Ulrich 1986, 56). Th us reason denotes the human interest in auton-
omy under the conditions of social life and coexistence; it is nothing  else than 
human beings’ fundamental interest in being human.

Our morality, that is, our basic capacity to use reason, defi nes us as princi-
pally autonomous human beings. As human beings, we all have an uncondi-
tional moral c laim to f reedom a nd s elf- determination. Freedom i s t he u lti-
mate c ondition f or t he p ossibility o f b eing human. Avishai Ma rgalit (1997, 
159) refers to freedom simultaneously as “a constitutive element of the good 
life and a necessary condition for achieving such a life.” Th is constitutive role, 
he continues, makes freedom “a good thing in and of itself.” Th us the claim 
for freedom does not need further justifi cation; freedom is justifi ed by noth-
ing  else than freedom itself. Th erefore, freedom, understood as autonomy or 
self- determination, i s t he u ltimate p rinciple u nderlying a ll j ustifi cations of 
moral judgments and norms. Th us our autonomy, that is, our morality, is both 
the foundation of morals and itself dependent on moral practice. Th e reason 
to commit to moral practice is its vital importance for human autonomy and 
hence for morality itself (Pieper 2003, 44f.). Moral practice thus both evolves 
from human autonomy and is at the same time aimed at human autonomy. It 
is t his u ndissolvable, d ialectical i nterrelation b etween mo rals a nd mo rality 
that, according to Annemarie Pieper (2003, 46), builds the foundation of hu-
man practice as a humane practice.

Free Will and the Foundation of Morals

As autonomous beings, we can only choose to act morally; there is no absolute 
must to do so. If we are to be understood and defi ned as self- determined per-
sons, moral obligation cannot be something that is imposed on us externally 
but must derive from our own free will to obligate ourselves. It derives from 
our own autonomous insight into the inherent necessity of morals for human 
practice. Th is reference to and reliance on our free will should not be confused 
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with a state of ethical “anything goes” in which we are free to do what ever we 
please. It merely leaves open the (rather theoretical) possibility for us as self- 
determined creatures to opt out of being a part of any moral community and, 
therefore, to deny the validity of morals per se (Tugendhat 1993, 89ff .; Kors-
gaard 1996, 100). However, once we accept our social identities and commit to 
the communities in which we are embedded, that is, once we build our moral 
consciousness on the basis of the “self- understanding of moral persons who 
recognize that they belong to t he moral community” (Habermas 1998, 29)— 
and according to Habermas this applies to a ll individuals who have been so-
cialized into any communicative form of life at all— this option has vanished, 
and we willingly subordinate our actions to t he requirement of justifi cation. 
Justifi cation in a nontraditionalistic sense means subjecting all our actions to 
good, that is, universally comprehensible, reasons. Hence it is the will to ac t 
upon good reasons t hat u ltimately establishes t he binding power of morals. 
As free and self- determined creatures, we all have the undeniable basic capac-
ity to choose to base our actions on good reasons and thus to act reasonably. 
Th is will alone, as Kant claimed in the famous opening sentence of his 
Groundwork of the Metaphysics of Morals (1997), establishes an action as good 
or bad, as moral or immoral: “It is impossible to think of anything at all in the 
world, or indeed even beyond it, that could be considered good without limi-
tation except a good will” (Kant 1997, 7).

Kant’s “good will” is not to be interpreted as an isolated phenomenon re-
ferring to certain specifi c decisions and actions of a person; rather, it is linked 
to that person’s general motivation that guides all of his or her decisions. In 
other words, the notion of “good will” refers to the general maxims upon which 
an i ndividual ac ts ( Kant 1996, 152f.). H ence, ac cording to K ant, t he mo ral 
worth of an action does not l ie in the purpose of the action itself but in the 
principle on which the agent acts. Th is insight leads Kant to conclude that the 
highest moral worth must be attributed to t hose actions that are carried out 
from duty (Korsgaard 1997, xii– xiv). In other words, a p erson can be said to 
act morally in those cases where, on the basis of these guiding maxims and 
principles, she feels an inner obligation to do so, as opposed to cases in which 
she acts in a certain way simply because of her preferences or interests. Moral 
obligation, in Kant’s words, can thus be defi ned as “the necessity of a free ac-
tion under a categorical imperative of reason” (Kant 1996, 15).

Like Kant, Aristotle also claimed that justice, which he understood as a per-
sonal virtue, does not merely enable one to be just and to perform just actions 
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but makes one want to be and act in line with the requirements of justice (Höff e 
2003, 156). In contrast to the virtue- based foundation of Aristotle’s claim, how-
ever, a Kantian explanation of a person’s inner duty refers to t he insight that a 
certain action is morally required simply because it is the right thing to do, that 
is, because it can be justifi ed by intersubjective reasons. Hence moral obligation 
derives from nothing  else than the imperative of good reasons; our free will to 
subordinate our actions to t he principle of justifi cation establishes their bind-
ing power. Th e validity of moral obligations is thus based on the cognitive and 
aff ective ability of human beings reasonably to recognize them as morally 
valid. In other words, it is our human autonomy that gives us the ability to obli-
gate o urselves ( Korsgaard 1 996, 9 1). H ence mo ral obl igations ha ve b inding 
power if, on the basis of reasonable choices, free human beings could generally 
(and hypothetically) want them to do so. Th erefore, what we as reasonable hu-
man beings ought to do is nothing  else than what we are reasonably able to want 
to do (Ulrich 2008, 54f).2 Again, this does not mean that we decide from case to 
case whether we want to ac cept certain moral norms as binding; the decisive 
element is not our concrete decision but our general ability, that is, the inher-
ent potential of all free and reasonable human beings to choose to act morally. 
We are thus morally obliged not merely in those situations in which we eff ec-
tively want to act morally but in those situations in which we, as members of 
the moral community, could reasonably choose to want to act morally.

Th e ultimate foundation of moral norms and claims in the postmetaphysi-
cal age must t hus necessarily be our f ree human w ill (Tugendhat 1993, 96), 
that is, the will to act upon the principle of rational justifi cation of our actions 
based on good reasons. Th is follows from nothing  else than the constitutive 
importance of human freedom and self- determination for humanity. Conse-
quently, to come back to the central theme in this book, the concept of justice 
as a justifi able principle and orienting ideal for human practice, as an ethical 
category, and thus as a notion and concept rooted in human rationality also 
must ultimately rely on human autonomy. In other words, what we as human 
beings de serve der ives f rom our justifi ed moral c laim to f reedom a nd s elf- 
determination. Because the perspective of justice is by defi nition intersubjec-
tive, such a j ustifi cation must necessarily be framed in impartial terms. An 
impartial justifi cation of moral claims that does not favor the freedoms of one 
over those of another must necessarily be based on the ideal of equal freedom 
for all human beings. Moral claims that are justifi ed on the basis of equal hu-
man freedom, as we will see, are nothing  else than moral rights.
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Equalizing Justice: The Egalitarian Foundation of the 
Justice Perspective

Th e Rawlsian claim stated earlier for the largest amount of equal human free-
dom derives from the constitutive importance of self- determination for a hu-
man life. Th e basic condition for justice is thus the inherent equality of human 
beings in regard to t heir f undamental ability and f reedom to ac t. A ll major 
ethical theories, as Amartya Sen (1992, 3; see also G. A. Cohen 1989, 906; 1993, 
9) points out, are egalitarian in terms of some focal variable. Th is insight de-
rives from the impossibility of providing a f oundation of the moral point of 
view in general w ithout referring to t he basic equality of a ll human beings. 
Any nontraditionalistic, nonauthoritative justifi cation of t he moral point of 
view must, a s shown e arlier, necessarily refer to t he de fi ning a nd t herefore 
shared pa ram e ters of humanity and thus to the human condition itself. Th er e 
is no plausible alternative to this humanistic foundation of morals. Conse-
quently, any ethically sound conception of justice must necessarily be egali-
tarian at its core.

Dignity, Vulnerability, and the Principle of Equal Respect 

and Concern

Our morality, as I showed earlier, refers both to our ability to create our own 
conceptions of the good life and to o ur basic disposition to r efl ect upon our 
life scripts and their impact on the lives of others and the moral communities 
in which we are embedded. Th us it enables us to assign value to our personal 
life and to recognize and respect the equal value of the lives of all human be-
ings a round u s. I t i s t his ba sic d isposition t hat c onstitutes a n e qual mo ral 
claim to consideration for all human beings, that is, a claim not to be instrumen-
talized by other people but to be respected and treated as ends in themselves. 
Th is “absolute command” was most famously formulated in Kant’s “categori-
cal imperative”: “So act that you use humanity, whether in your own person 
or in the person of any other, always at the same time as an end, never merely 
as a means” (Kant 1997, 38).

It i s i mportant to em phasize t hat t he j ustifi cation o f th is fu ndamental 
claim for respect is based on our disposition to be reasonable beings and not 
on our actual achievements or failings in the past. In other words, it is based 
on our i nherent c apacity to r eevaluate a nd change a p otentially destructive 
direction of our l ives at any given t ime. “Even the worst criminals,” Avishai 
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Margalit (1996, 70) points out, are thus “worthy of basic human respect” sim-
ply because of the possibility of radically reevaluating and, if given the oppor-
tunity, changing their lives for the better. Th is inherent possibility of chang-
ing, that is, our ability to live a life that is discontinuous with the past, denotes 
nothing  else than our disposition to ac t upon “good will” and hence our in-
herent morality as human beings. Th is leads us back to the initial insight: our 
actions are not determined by nature; we are not instinct- driven creatures but 
self- determined, refl ective, and thus autonomous persons. It is this aspect that 
builds the u ltimate foundation of the respect we unconditionally deserve as 
human beings, and it is this aspect that can be referred to as human dignity. 
Th us our inherent dignity is the very expression of being human. It is what 
inevitably identifi es us as human beings and what distinguishes us from the 
nonhuman. Th e awareness of our own humanity provides us with self- respect, 
of which dignity is the external expression or repre sen ta tion. In other words, 
our human dignity “consists of the behavioral tendencies that attest to the fact 
that one’s attitude toward oneself is an attitude of self- respect” (Margalit 
1996, 51).

Th e awareness of our humanity, that is, our capacity of self- respect, how-
ever, renders us not only dignifi ed but also inherently vulnerable. Our dignity 
is both the constitution of our being human and the source of our inherent 
vulnerability as human beings. Feeling violated in our dignity and self- respect, 
the capacity to suff er (Williams 1997, 92f.), is thus itself a distinctively human 
trait. It is expressed in the concept of humiliation. Humiliation can be defi ned 
as the denial or rejection of a human being’s status as a human. It is attached 
to the loss of basic control and self- determination and to a p erson’s rejection 
from the human commonwealth, that is, the degradation of a human being to 
the nonhuman (Margalit 1996, 3ff .). I f we a re a ll e qually v ulnerable i n our 
humanity, however, our claim for respect and protection of our dignity must 
necessarily apply to a ll human beings in an equal manner as well. Th us  our 
equal vulnerability as creatures of inherent dignity must necessarily lead us 
back to t he principle of equal concern and respect on which all morals must 
necessarily be based.

Th e c oncept o f j ustice i s n ot a n e xception i n t his r egard. J ustice to o i s 
rooted i n t his mos t f undamental mo ral p rinciple. I t w as a gain I mmanuel 
Kant who combined human autonomy (which he defi ned as positive freedom) 
and its inherent vulnerability within the concept of justice. For Kant, the cir-
cumstances o f j ustice der ive f rom t he c ombination o f h uman a gency a nd 
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 vulnerability. “If human beings  were not vulnerable and needy,” Onora  O’Neill 
(2000, 138) concurs, “they could not damage, destroy, coerce a nd deceive so 
successfully (or perhaps at a ll), and t he need for justice would be gone.” Th e 
foundation of morals in the principle of equal moral concern and respect con-
stitutes the inevitably egalitarian foundation of justice as a concept.

The Egalitarian Foundations of Nonegalitarianism

In t his book I w ill a rgue t hat t he primary “ distribution” of people’s f unda-
mental r ights i s what secures t heir s tatus a s equals (see t he section “ ‘Equal 
Freedom’ as the Substance of Moral Rights” later in this chapter). All distribu-
tions of other goods are mere derivatives of this primary distribution and can 
thus be unequal if, but only if, they serve the claim of equality at the primary 
level of r ights. Most scholars who claim to b elong to t he school of so- called 
nonegalitarians fail to make this crucial distinction. Th ey i nterpret j ustice 
exclusively in terms of the distribution of material goods and, as a result, oft en 
overlook t hat t heir own (not so nonegalitarian) c laim for u nequal d istribu-
tions i s i tself ba sed on t he e galitarian presumption of e qual moral c oncern 
and respect. Th e same l imitation a lso characterizes t he pop u lar but w rong 
assumption t hat d istributive ju stice i s me rely a bout t he re distribution of  
wealth, that is, of the material results of cooperative social pro cesses. A well- 
understood interpretation of distributive justice refers to the prior condi-
tions o f e qual pa rticipation w ithin t hese c ooperative p ro cesses a nd n ot 
merely to the redistribution of its (unjust) outcomes (Scanlon 1984, 142). Fair 
and equal participation would in fact render a l arge part of such redistribu-
tion unnecessary.

Th us u nderstood, e galitarianism i s n ot a t a ll a c laim f or u niformity, a s 
nonegalitarians oft en su ggest (e.g., Luc as 1997, 111). I f s trict e quality o f a ll 
possible outcomes  were the goal of egalitarianism, the nonegalitarian critique 
would indeed be justifi ed. However, defending equality at the level of r ights 
and opportunities for pa rticipation is not a c all for uniformity but t he very 
foundation of any equitable and well- understood pluralism, because the rec-
ognition of our diff erences as individuals can be based only on our respect for 
all human beings as equals. Well- understood egalitarianism, f rom t his per-
spective, is essentially to be understood as liberal egalitarianism.

Most n onegalitarians w ho o pt f or a n u nequal d istribution o f ma terial 
goods are thus themselves— wittingly or unwittingly— committed to the egal-
itarian position at the fi rst level. Egalitarianism does not per se exclude un-
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equal distributions; in many cases they may even be morally required if they 
are supported by good reasons. Good reasons for distributive in e qual ity, how-
ever, must themselves derive from the fundamental equality of human beings 
(Tugendhat 1 993, 3 77). Th us u nequal d istributions a re j ustifi ed if they are 
warranted by the principle of equality. It was Ronald Dworkin (1977, 273) who 
pointed out this crucial diff erence between treating everybody strictly equally 
and treating everybody as equals.

Th us even distributive in e qual ity must rest on this “presumption in favor 
of equality” (Gosepath 2001, 140; 2003, 291; 2004, 200ff .) of all human beings. 
Unequal distributions that refer to a n alleged fundamental in e qual ity of hu-
man beings, for example, in terms of race or gender, are discriminatory and 
therefore unjust. Any distribution that is based on the d isregard of the pre-
sumption of human equality violates the requirement of intersubjectivity and 
must inevitably be considered arbitrary. From this point of view, the burden 
of proof or  ju stifi cation i s not on t he side of t he egalitarian position. E qual 
distribution can prima facie be assumed as justifi ed for all distributable goods 
unless t here a re g ood r easons f or d istributing u nequally (Tugendhat 1 993, 
374f.).

Suffi ciency or Equality? Dismantling Nonegalitarian Humanism

Despite the evident egalitarian core of nonegalitarianism, there are still non-
egalitarians who deny the constitutive importance of equality for the justifi -
cation of moral c laims. Th ey claim t hat t he most f undamental standards of 
justice are not relative, as the concept of equality suggests, but nonrelational, 
that i s, absolute. Justice, as t hey understand it, deals w ith t he prevention of 
human misery and suff ering and thus with the fulfi llment of minimum stan-
dards for a decent human life. Such standards, they claim, are not relative; our 
moral duty to assist people in states of misery does not derive from the fact 
that others are better off  but from the mere humanitarian untenability of their 
situation (Krebs 2003, 240). Hence nonegalitarians accuse egalitarians of con-
fusing equality with the concept of generality. Equality, they claim, is at best a 
result of t he general f ulfi llment of m inimum s tandards for e verybody (e.g., 
Westen 1990, 71ff .; Frankfurt 2000; Krebs 2000, 2003; Raz 2000). As such, it is 
seen as a mer e side product of, but by no means as a f undamental principle 
for, t he g eneral f ulfi llment o f t hese a bsolute s tandards ( Krebs 2 000, 1 7ff .; 
2003, 243). Th us nonegalitarians deny any inherent or underived moral value 
of equality (e.g., Frankfurt 1997, 3).
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In c ases where human beings su ff er f rom obvious physical ha rm due to 
severe deprivation of food, for example, the argument of such “nonegalitarian 
humanism” (Krebs 2003) seems plausible, at least intuitively. But human mis-
ery comes in many diff erent forms and is oft en less visible and manifest than 
in the case of severe starvation. Hence the problem of nonegalitarian human-
istic positions is how to adequately determine what is to be considered as hu-
man misery, or, positively formulated, what it i s t hat characterizes a de cent 
life and, accordingly, how to justify the respective absolute standards.

Evidently, absolute standards cannot be based on the satisfaction of sub-
jective needs or wishes of human beings. Subjective moral feelings provide in-
suffi  cient justifi cation for moral claims. Th at is why even Margalit, whom non-
egalitarian humanists oft en claim as one of their own (e.g., Krebs 2003, 243), 
defi nes humiliation not as a subjective, psychological concept but as an inher-
ently normative one. Th us he bases the concept of humiliation on good, that is, 
intersubjective reasons for a person to feel humiliated and not on that person’s 
actual subjective state in the specifi c situation (Margalit 1996, 9; 1997, 157). A 
person can feel humiliated even though objectively there is no sound reason 
for him or her to f eel t hat way. Similarly, not every person who would have 
good reasons to feel humiliated actually does feel humiliated subjectively. 
Victims may identify w ith t heir a ggressors a nd ac cept t heir humiliation a s 
deserved, for example, or blame themselves and suff er in silence. “Many vic-
tims learn to be helpless,” writes Judith Shklar (1990, 38), “which allows them 
to e vade t he c onscious s tatus o f v ictimhood b ut a t a n a wful c ost to t hem-
selves.” Any normative justifi cation that relies on sound reasons rather than 
on the subjective state of human beings, however, must inevitably refer back to 
the presumption of equality. We will look at this connection in more detail 
in the following paragraphs.

First Reply to Nonegalitarian Humanism: The Inseparability of Fairness, Im-
partiality, and Equality    Moral norms are said to be just if they derive from a 
fair pro cess. Th e basic condition of fairness is commonly seen in the concept 
of impartiality (Scanlon 1984, 141). Th is insight does not cause much contro-
versy. B oth e galitarians a nd n onegalitarians a gree t hat t he r equirement o f 
impartiality is a constitutive element of justice, not only in the application of 
norms but also in their justifi cation.3 Hence the standpoint of justice can es-
sentially be understood as the standpoint of impartiality. It is the standpoint 
from which principles and statements of justice and hence moral claims must 
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be justifi ed in order to be able to claim normative validity. “It is,” John Stuart 
Mill (2001, 45) a rgued correctly, “ by universal ad mission, inconsistent w ith 
justice to be partial.”

Th e que stion t hen i s h ow w e a re to sp ecify t his i mpartial s tandpoint, 
from which derive the statements of justice and thus the allegedly nonegali-
tarian s tandards o f s uffi  ciency. S everal su ggestions ha ve b een made . Th e 
most f amous o ne i n mo dern p o liti cal p hilosophy i s w ithout a do ubt J ohn 
Rawls’s theory of justice as fairness. For Rawls, the conditions of fairness are 
those that derive from a hypothetical “original position” in which the people 
of a moral community decide over their governing rules and norms behind 
what he calls a “veil of ignorance.” Th e veil of ignorance withholds all knowl-
edge about the future positions of anyone. Hence the contracting parties do 
not know how the diff erent alternatives will aff ect their own situation in the 
future. Th erefore, they are obliged to evaluate norms and principles solely on 
the basis of general and thus impartial considerations (Rawls 1971, 136ff .) . To 
ask about the just constitution and hence the impartiality of norms and prin-
ciples i n a s ociety t hus me ans to a ssess w hether t hese principles would b e 
agreed upon by f ree a nd r ational i ndividuals u nder t he c onditions of f air-
ness, that is, under the condition of ignorance about anyone’s future position 
in life.

Th e idealized conditions of Rawls’s original position provide a que stion-
able basis for deriving adequate moral judgments in real- life situations (Nagel 
1973; 1979, 120ff .; S en 1980, 201). Statements of justice cannot adequately be 
derived f rom a h ypothetical a greement o f i dealized, f ully r ational, a nd en -
tirely in de pen dent individuals without being emptied of their practical sub-
stance at t he same t ime. Human beings a re not f ully rational creatures a nd 
have, as a result, limited capacities to act entirely autonomously ( O’Neill 1986, 
159). Th ey are by defi nition needy creatures who depend on the capacities of 
others for the realization of their l ife plans. A p lausible and thus practically 
relevant theory of justice must take the l imitations and dependencies of hu-
man beings into account. It is no coincidence that the shortcomings of such 
idealized conceptions of justice as t hat of Rawls are surfacing most d istinc-
tively in the context of the modern market economy: Th e idealization of hu-
man beings a s f ully rational a nd mutually i n de pen dent subjects u nderlying 
today’s contractarian economic theories obscures the role of economic power 
in market transactions, which might render weaker parties unable to oppose 
unfair arrangements proposed by the strong ( O’Neill 1993, 319). Th e real test 
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of the legitimacy of certain norms, principles, and statements of justice is thus 
not w hether f ully r ational a nd m utually i n de pen dent p eople w ould ha ve 
agreed to them under the conditions of ignorance, but whether actual human 
beings with all their fl aws and limitations could reasonably agree to t hem as 
the p ersons t hey a re u nder ac tual c ircumstances. I t i s a gainst t his bac k-
ground that Th omas Scanlon (1982; similarly, B. Barry 1995, 67ff .)  opts for 
an a lternative c onstruction o f t he o riginal p osition ba sed o n i ndividuals 
who do have knowledge of their interests, preferences, and identities. Th ei r 
moral mo tivation, ac cordingly, i s n ot s elf- interest u nder t he c ondition o f 
ignorance, as is the case in Rawls’s position, but the justifi cation of their ac-
tions on the basis of reasoned argumentation between a ll involved and af-
fected parties. Th e fact that human beings have interests that may confl ict, 
as S canlon (1982, 124) r ightly a rgues, i s precisely w hat g ives subs tance to  
questions of justice.

Hence the required consent that establishes the impartiality and thus the 
validity of moral norms and claims is one achieved through practical reason-
ing rather than ideal contracting. Th ose norms a nd c laims a re i mpartial to 
which a ll p otentially a ff ected h uman b eings c ould r easonably a gree u nder 
actual circumstances within a hypothetical, undistorted deliberative pro cess. 
Such an understanding of justice, which is based on the reasonable agreement 
of all aff ected human beings, resembles what Brian Barry (1989, 255ff .; 1995) 
aptly called a conception of “justice as impartiality.” Th us a norm or principle 
passes the test of impartiality if it cannot be reasonably rejected by anyone 
 aff ected by it (B. Barry 1989, 372). Th erefore, the impartial standpoint essen-
tially is the standpoint of universality. Universality understood as impartial-
ity or, in other words, as nondiscrimination and thus as inclusion of everyone, 
however, evidently refers back to the presumption of the fundamental equal-
ity of a ll human beings. Principles of justice t hat satisfy t he conditions of a 
theory of justice as impartiality, as Brian Barry (1995, 7; see also Nagel 1991, 
64) claims, are thus impartial “because they capture a certain kind of equal-
ity.” Th e very idea that fairness requires agreement of everyone aff ected is 
based o n a de ep c ommitment to h uman b eings’ f undamental e quality ( B. 
Barry 1995, 7).

Th us any violation of the principle of impartial justifi cation constitutes a 
violation of the principle of justice in general quite simply because people are 
not treated as equals (Gosepath 2004, 295). Th e claim  here is that fairness and 
equality cannot reasonably be separated; the impartial justifi cation of non-
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egalitarian humanists’ allegedly absolute standards of justice also necessarily 
presumes the equality of all human beings.

Second Reply to Nonegalitarian Humanism: Universal Humanity as Universal 
Equality    Th is last argument corners nonegalitarians but does not yet quite 
trap them. As mentioned earlier, nonegalitarians do agree to the constitutive 
role of impartiality for the concept of justice. However, confronted with this 
argument, they argue that it does not derive from human equality but from 
morals of respect (e.g., Frankfurt 1997, 11).

Evidently, they are not entirely wrong in this insight. What they seem to 
overlook, however, is that the justifi cation of a morals of respect also must ul-
timately refer to the inherent equality of all human beings. Th e  nonegalitarian 
humanist claim for fulfi llment of absolute standards of suffi  ciency presumes 
that every su ff ering human being can doubtless be recognized as being hu-
man in the fi rst place. Th erefore, it inevitably presupposes our essential shared 
humanity. Th is claim is not denied in the humanitarians’ argument; they do 
acknowledge t hat “something follows f rom t he f act t hat men a re men, a nd 
that a ll men sha re a c ommon humanity” (Lucas 1997, 106). Hence t hey do 
confi rm t hat a ll human beings are entitled to r espectful t reatment a nd t hat 
this “entitlement derives from their possession of certain features [ . . .  ] which 
are c haracteristic o f t he h uman sp ecies” ( Lucas 1 997, 1 06). N onegalitarian 
humanists do support the idea of equal respect, but they claim that it has little 
to do w ith equality. R ather, t hey c laim t hat i t i s “an a rgument of Universal 
Humanity, that we should treat human beings, because they are human be-
ings, humanely” (Lucas 1997, 106). Even though its implication is correct, the 
argument i tself i s in complete. Th e mer e ac  know ledg ment o f o ur u niversal 
humanity, t hat i s, t he si mple f act o f b eing human, do es n ot y et e stablish a 
normative claim for equal respect. Th e fact of universal humanity constitutes 
a universal normative claim for respect only on the basis of moral reciprocity. 
Without reference to the concept of reciprocity, the notion of “being human” 
remains an empty and meaningless formula, unable to give rise to any norma-
tive implications.

Where  else t han f rom our own experienced humanity should we der ive 
the meaning of being human and the inherent claim for respect that comes 
with it? Our respect for other human beings is inherently and inevitably tied 
to our own status as human beings. It is based on our cognitive capacity to 
switch roles, that is, to put ourselves in another person’s shoes and to “ bring 
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his case home to ourselves” (Adam Smith 2002, 128). Th is capability of mental 
role taking is the source of our human morality (Ulrich 2008, 33). It gives us, 
as Adam Smith stated in his Th eory of Moral Sentiments (2002), the capacity 
to “sympathize,” to u nderstand what the other person might feel and there-
fore to critically refl ect on our own actions in light of their impact on others. 
Smith stated that we approve or disapprove of our own conduct by looking at 
it through the eyes of another person. We cannot assess our own sentiments 
and motives or form any judgments about them without removing ourselves 
“from our own natural station” in order “to view them as at a certain distance 
from us” (Adam Smith 2002, 128). Th e superior range of sympathy, John Stu-
art Mill (2001, 51) stated, is one of two defi ning diff erences between human 
beings and “other animals.” Human beings, he claimed, are “capable of sym-
pathizing, not solely with their off spring, or, like some of the more noble ani-
mals, w ith some superior a nimal who is k ind to t hem, but w ith a ll human, 
and even with all sentient, beings.” Th e other defi ning diff erence, according to 
Mill, is a human being’s superior intelligence, which renders it “capable of ap-
prehending a community of interest between himself and the human society 
of which he forms a part.” Taken together, these two elements lead to the basic 
reversibility of human perspectives described by Smith.

Th is reversibility of perspectives leads to the inherent reciprocity of moral 
claims. We are undeniably capable of recognizing another human being as a 
human being similar to ourselves. Th erefore, any attempt to argumentatively 
deny his or her human status must necessarily end in self- denial, because one 
can logically reject an equal as nonhuman only by denying one’s own human 
status. By r ecognizing a nother human being a s human, we must i nevitably 
acknowledge her same v ulnerability, which makes it impossible to den y her 
same legitimate claim for respect that we claim for ourselves. Hence we can-
not but award the same moral worth to her that we do to ourselves. Th is  fun-
damental reciprocity of moral claims builds the core of the concept of human 
equality.

Th e claim for equal respect that nonegalitarians derive from the “univer-
sality of humanity” is ultimately based on the universalization of the principle 
of reciprocity. If we cannot deny a concrete person’s status as a human being, 
we logically cannot deny this same status for a ll other human beings either. 
Universalization in this regard is the rational pro cess of abstraction of our 
concrete r elationships w ith o ther p ersons to t he g eneral, t hat i s, u niversal, 
level of humanity as a  whole. Th e aff ective or emotional pro cess of concrete 
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role taking thus transforms into a rational pro cess of universal or “ideal role 
taking” (Kohlberg 1981, 199). It is based on what South African novelist Na-
dine Gordimer (quoted in Shklar 1986, 26) aptly termed our “rational empa-
thy,” and it forms the core of Kant’s categorical imperative.

Hence u niversalization der ives f rom a n i mpersonal s tandpoint (N agel 
1991, 11), which is just a diff erent way to describe the impartial standpoint or, 
in A dam Sm ith’s (2002, 183) w ords, t he i maginary s tandpoint o f t he i deal 
impartial spectator. Th e general concern for a ll human beings must thus be 
thought of as an aggregate of all separate equal concerns for every individual 
person (Nagel 1991, 66). Th us the nonegalitarian suggestion that egalitarians 
confuse equality with universality is misguided; it is based on a false dichot-
omy between universality and equality. Th e t ruth of the matter is that both 
concepts are inherently and inseparably connected. Th e reciprocity of moral 
claims denotes neither only equality nor simply universality but universal equal-
ity of human beings in what Kant (1997, 41, 66) called “the universal kingdom 
of ends.”

Third Reply to Nonegalitarian Humanism: The Social Foundations of Human 
Dignity    Th e i nsight i nto t he c onstitutional rol e o f r eciprocity f or mo ral 
claims and our human morality as a  whole builds the basis also for rejecting 
the last objection of nonegalitarian humanists. Th is objection is based on the 
nonegalitarian understanding of human dignity as absolute (Krebs 2003, 241). 
Again, this understanding is not entirely wrong insofar as the inherent dig-
nity of human beings indeed deserves categorical, that is, absolute respect and 
protection. However, even apart from the insight that this absoluteness of hu-
man d ignity i s c onstituted t hrough t he principle of e qual respect a nd c on-
cern, which i s i tself ba sed on t he u niversal reciprocity of moral c laims a nd 
thus on the universal equality of human beings, it seems that the foundation 
of dignity itself cannot be expressed fully in absolute terms.

First, the essence of human dignity is its commonality among all human 
beings. Human dignity distinguishes the human from the nonhuman. Th er e-
fore, it can be derived only on a comparative basis. Furthermore, human dig-
nity refers to the inherent quality of human beings as autonomous moral 
subjects and therefore to their individual identity as persons. Our identity and 
personality, however, are crucially dependent on our social relations to other 
human beings. Our self- respect (of which dignity is the external expression) is 
based on our awareness of deserving t he respect of others (Habermas 1991, 
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150). Th erefore, it is inseparably connected to our capacity to refl ect on our 
actions from the perspective of the people around us. A reasonable degree of 
distributional equality might thus play a crucial role in building self- respect 
and what we consider a decent, dignifi ed life. If our self- image depends on 
our refl ective relation to other human beings and the environment as a  whole, 
extreme inequalities will inevitably lead to feelings of inferiority. Poverty, as 
Avishai Margalit (1997, 149) points out, weighs less heavily on people in an 
egalitarian s ociety w here e verybody i s p oor t han i n a n i negalitarian o ne. 
Th e material suff ering is the same in both societies, but the humiliation in-
herent i n l iving i n a s tate o f p overty i s p redominantly c onnected to i n   -
equal ity. “Manifestations of in e qual ity,” Margalit (1997, 148ff .) goes on, may 
sometimes b e “ prime e xamples o f h umiliation” b ecause “ in g eneral, i n-
equal ity symbolically expresses an attitude of downgrading— the view that 
the other is inferior in the social hierarchy.” What is humiliating for the so-
 called untouchables in the Indian caste system, for example, is their social 
status “and not only their terrible suff ering.” Th us even seemingly absolute 
standards of justice cannot be justifi ed convincingly without implicitly re-
ferring to the presumption of the fundamental equality of all human beings. 
Any attempt to do so must necessarily be based on an incomplete notion of 
human dignity.

Defi ning Justice: A Rights- Based Perspective on 
Egalitarian Justice

So far, I have shown that the concept of justice is indispensable for the viability 
of any society. Th is holds not only empirically but also normatively. Th e justifi -
cation or rightness of the justice perspective establishes the primacy of justice 
as a normative ideal for society. Furthermore, I have shown that any plausible 
account of justice must i nevitably be  egalitarian. Hence, a ft er cla rifying t he 
formal contours of the concept of justice, we are now able to systematically fi ll 
it with content. In this section I will show that the most plausible substantia-
tion of the concept of justice derives from a rights- based perspective.

From Moral Claims to Rights- Based Justice

A moral claim that can be justifi ed from an impartial perspective constitutes 
a moral right. Th e general formula “A has a right to X against B by virtue of 
Y” outlines t he four constitutive elements of a r ight (Gewirth 1984, 93). A 
right consists of a r ight holder a s t he subject of a r ight (A), t he object of a 
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right (X), the respondent of a r ight as a c orrelative duty bearer (B), and the 
justifi catory basis of the right (Y). Taken together, these elements constitute 
the c ontent of a sub jective r ight. A sub jective r ight i s a mo ral relationship 
between a p erson a nd a t hing, a n ac tion, or a s tate of a ff airs (Edmundson 
2004, 9). Th e right holder is in direct control of this relationship (Donnelly 
1985a, 12; 2003, 8).

Moral r ights a re p repositive a nd p repo liti cal r ights; t hey a re a p riori to 
positive law and institutions. Feinberg (1973, 84) applies the term moral rights 
to all rights regarded as existing prior to or in de pen dent of legal laws or insti-
tutional rules. Hence in Feinberg’s terms moral rights range from claims de-
rived from mutual agreements to t he most fundamental human rights. Oth-
ers have rejected the notion or existence of prepositive moral rights altogether. 
Jürgen H abermas ( 1996a, 1 04ff .), f or e xample, c laims t hat l egal a nd mo ral 
rules simultaneously appear “side by side as two diff erent but mutually com-
plementary k inds o f ac tion norms.” Hence t here i s no suc h t hing a s moral 
rights existing a priori to positive law. Th e notion of “a higher law,” for Haber-
mas, belongs to t he premodern world. Accordingly, even the most basic hu-
man rights must be conceived from the start as rights in the juridical sense.

Th is book adheres to a narrow defi nition of moral rights, limiting them to 
those prepositive rights that claim universal validity. A moral claim is univer-
sally valid and thus normatively binding if it can be justifi ed from the stand-
point of impartiality and thus can “survive open and informed scrutiny” (Sen 
2004a, 320). Implicit claims deriving from mutual contracts, promises, or the 
common law will thus not be included in the cata logue of moral rights be-
cause t heir l egitimacy de pends o n t heir c orrespondence w ith mo re f unda-
mental moral claims. In this narrow defi nition moral rights must be stated in 
a general way; t hey must be valid for any human being and not just for t he 
parties within a specifi c cooperative relationship. Th ey derive from and must 
not violate the inherent equality of human beings. Th erefore, moral rights are 
universal and equal rights (Werhane 1985, 12ff .; Donnelly 2003, 10), as well as 
rational rights, justifi ed by nothing  else than good reasons; they provide the 
rational basis for an urgent and justifi ed demand (Shue 1980, 13).

Th e i mportance o f r ights s tems f rom human b eings’ i nherent n eed f or 
protection and thus “from the claim that this protection is justifi ed as being 
owed to persons for their own sakes” (Gewirth 1996, 9; emphasis added). Th e 
most basic moral r ights can t hus essentially be described as human r ights. 
Human r ights, i n other words, a re t he r ights we enjoy si mply by v irtue of 
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 being human adults. Th ey are in de pen dent of our membership in par tic u lar 
communities such as ones defi ned by nationality, class, sex, religion, ethnic-
ity, or sexual orientation (Nussbaum 2002, 135). Th eir moral status is the es-
sence of human rights. Human rights are “quintessentially ethical articula-
tions, and they are not, in par tic u lar, putative legal claims” (Sen 2004a, 321). 
Moral rights, understood as human rights, as Gewirth pointed out correctly 
in the above quote, are the essence of what we, as human beings, owe to one 
another. Th is i s, not coincidentally, precisely what t he concept of justice i s 
concerned with. Hence human rights must build the normative core of any 
plausible conception of justice: “Th e language of moral rights is the language 
of justice, a nd w hoever t akes justice s eriously must ac cept t hat t here e xist 
moral rights” (G. A. Cohen 1988, 297).

Mackie t akes t his i nsight a s tep f urther b y c laiming t hat mo rals p er s e 
must be inherently rights based (Mackie 1984, 176; see also Tugendhat 1992, 
1993). Mackie’s position is ethically appealing. However, it runs the risk of 
overlooking that the moral principle of equal concern and respect might well 
lead to duties that do not necessarily derive from moral rights (Wildt 1998) or 
to ethical requirements that do not amount to full- fl edged duties (Raz 1984, 
184). W hether suc h e thical r equirements u ltimately a re ro oted i n t he e xis-
tence o f mo ral r ights a s well i s a que stion I w ill l eave o pen f or n ow. W hat 
seems evident, however, is that in those cases in which rights- based duties do 
arise, we are inevitably dealing with the concept of justice.

Egalitarian distributive justice, to summarize these last paragraphs, is an 
inherently rights- based aff air. (Human) rights are the most fundamental and 
most important part of any moral theory and are thus the foundational con-
cept of justice. Hence at its core justice deals with the equal respect, protec-
tion, and realization of moral rights. Consequently, as Vlastos (1984, 60) ar-
gued in his famous essay on equality, an action is to be considered as just “if, 
and only if, it is prescribed exclusively by regard for the rights of all whom it 
aff ects substantially.”

What Is Wrong with Contractarianism?

A rights- based conception of justice that derives from the universal principle 
of equal moral concern and respect is fundamentally opposed to contractarian 
understandings of justice, which are commonly used to justify market rela-
tions and the outcomes resulting from them. Th e roots of contractarian theo-
ries c an b e found i n t he moral p hilosophies o f Th omas Hobbes a nd David 
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Hume. While Hobbes provided a contractarian justifi cation of government as 
a g enerally adv antageous i nstitution f or l ift ing p eople o ut o f t heir na tural 
state of war, Hume limited the scope of his conception to the domain of prop-
erty as the object of justice. Th us justice in a Humean sense refers to mutually 
advantageous r ules t hat g overn i ndividual p ossession ( B. B arry 1 989, 1 35; 
1995, 4 4). Th e focus on mutual adv antage i s c haracteristic o f c ontractarian 
approaches to distributive justice in general (see, e.g., Gauthier 1986). In other 
words, from the contractarian perspective, the confl icts between diff erent life 
plans that constitute the circumstances of justice in any pluralistic society are 
not to be resolved primarily on the basis of equal concern and respect but on 
the basis of mutually benefi cial agreements.

Egoism, Mutual Advantage, and the Kantian “Good Will”    Conceptions of jus-
tice as mutual advantage suff er from severe shortcomings. It is even question-
able whether agreements that people enter and adhere to only on the basis of 
their advantageousness to t hemselves are to be considered a refl ection of the 
standpoint of justice at all. It seems that the moral element, which is constitu-
tive for the justice perspective, is missing in a theory that is based entirely on 
the instrumental rationality of purely self- interested people.

Proponents o f c ontractarian ac counts o f j ustice m ight r espond t hat t he 
core of moral behavior in general is provided by the voluntary constraint of 
unfettered self- interest, and because the claim to mutual advantage in fact is 
such a constraint (Gauthier 1986, 2ff .), contractarianism is logically to be con-
sidered a g enuine theory of justice. Th is is, at least partly, a v alid argument. 
However, it becomes problematic when one looks at the motivation underly-
ing individuals’ willingness to restrain their own interests. In the contractar-
ian view, they are willing to do s o because it is benefi cial to them (Gauthier 
1986, 2), which renders the moral standing of such restrictions questionable. 
Th is becomes even more evident when one asks whether purely self- interested 
individuals would ac tually s till abide by t he restraining r ules once t hey be-
came a b urden or when breaking them might y ield a p ersonal benefi t. Th us  
rules that are enacted by purely self- interested individuals and abided by on a 
merely instrumental basis suff er from an inherent free- rider problem: if ev-
erybody  else sticks to the rules, one might be better off  breaking them. For a 
conception of justice as mutual advantage, this problem ultimately proves ir-
resolvable without contradicting its own premises. Brian Barry (1995, 46ff .) , 
for example, suggests a “ hybrid theory” that combines mutual advantage as 
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the criterion for the generation of rules with what he calls “fair play” for keep-
ing them once they are enacted. Gauthier’s book Morals by Agreement (1986) 
is designed similarly, and Allen Buchanan (1990, 1993) also suggested such an 
approach, which he termed “justice as self- interested reciprocity” [sic]. Such 
switching back and forth between diff erent premises and foundations, how-
ever, hardly makes for a c onvincing theory of justice. It inevitably leads to a 
patchwork approach that exposes rather than fi xes the inherent fl aws of justice 
as mutual advantage. A better and more consistent approach would certainly 
be to base the theory on genuine moral reasoning from the beginning, rather 
than merely fi ghting the symptoms of an inherently fl awed conception. Th e 
genuinely moral motivation, that is, the “good will,” that according to Kant is 
a necessary condition for moral behavior is missing in an understanding of 
justice as mutual advantage. Th is is why Tugendhat (1992, 324; see also Fran-
kena 1973, 19) refers to contractarianism as a mere substitute for morals.

Moral behavior is normally associated with “inner sanction,” that is, with 
the feeling of guilt, shame, or regret when one breaks a moral norm or rule. A 
conception of  mor als t hat i s based on pu re self- interest, on t he ot her hand, 
lacks the foundation on which to develop such sentiments; it does not have a 
real concept of good or bad. Lacking a concept of inner sanction, however, the 
contractarian perspective is able to defi ne justice only in terms of rules and 
regulations that are eff ectively in place. A person can claim to be treated un-
justly only relative to e xisting norms and rules, but there is no ethical basis 
from which to assess whether the rules themselves meet the requirements of 
justice. Th at is why contractarianism fails the test of universality; a person has 
rights only to the extent that eff ective contracts are in place, but not by virtue 
of her being human per se (Tugendhat 1992, 331). Pure egoism is by any stan-
dard the antithesis of moral behavior; and if contractarianism is a mere sub-
stitute for morals in general, its theory of justice cannot be more than a substi-
tute for the concept of justice either.

Th ere i s a f undamental d iff erence b etween t he qu ality o f a n a greement 
reached on the basis of a c onception of justice as mutual advantage and one 
that is based on a conception of justice as impartiality as it is represented in 
this book. In the latter case people reach agreements on the basis of reasoned 
argument and their mutual recognition as human beings of equal worth. In 
the former case, however, they reach agreements solely on the basis of their 
self- interest. Th is is the core diff erence between a t ruly Kantian contractual-
ism and a conception of morals based on mutual advantage. Th e relations be-
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tween s elf- interested p eople a re p urely i nstrumental (Tugendhat 1 993, 9 3). 
Respect for other people is based entirely on strategic premises: others’ opin-
ions count only as far as they are benefi cial to one’s own goals and intentions. 
Others a re p erceived a s mer e me ans to o ne’s own en ds. Suc h a c onception 
fundamentally clashes with the Kantian claim for categorical recognition of 
all h uman b eings a s en ds i n t hemselves. Justice i s a bout t he unconditional 
recognition of morally justifi ed claims; an understanding of justice as mutual 
advantage fails precisely in this aspect.

Voluntary Agreement, Pareto Effi ciency, and the Problem of Unequal Starting 
Positions    Closely related to contractarian conceptions of justice is a concept 
that economists are similarly fond of and that is most commonly used to as-
sess t he “ethical” quality of ma rket t ransactions: “Pareto effi  ciency” or “Pa-
reto optimality.” Pareto effi  ciency is the economists’ actual concept of justice. 
At its core, however, it is nothing more than a restatement of justice as mutual 
advantage; a s such, i t su ff ers f rom t he s ame i nherent fl aws t hat I d iscussed 
earlier. A transaction is said to be Pareto effi  cient if it leaves at least one con-
tracting party better off  while not hurting a ny other pa rty i nvolved. Hence 
the P areto c oncept f ocuses e xclusively o n t he t ransaction i n que stion a nd 
turns a bl ind e ye o n t he d istributional s tarting p osition o f t he c ontracting 
parties. From this perspective, preexisting inequalities and the resulting im-
balances in bargaining power seem not to play a role in the fairness of a trans-
action. On the contrary, the concept aims to eliminate the need for such dis-
tributional judgments (Sen 1973, 6).

Th e Pareto condition is normally regarded as met if rational human beings 
enter a t ransaction on a v oluntary basis; i t a ssumes t hat no rational person 
would voluntarily agree to an unbenefi cial exchange. Th is leads to the some-
what c ontradictory i mage o f t he ma rket me chanism a s i nherently a moral 
while being praised as the epitome of fair interaction at the same time:

Th e fi rst conception central to ou r t heory i s t herefore t hat of a mor ally f ree 
zone, a context within which the constraints of morality would have no place. 
Th e f ree zone proves to b e t hat habitat familiar to e conomists, t he perfectly 
competitive m arket. [ . . .  ] O ur a rgument i s t hat i n a p erfectly c ompetitive 
market, m utual a dvantage i s a ssured by t he u nconstrained a ctivity of e ach 
individual in pursuit of her own greatest satisfaction, so that there is no place, 
rationally, for constraint. Furthermore, since in the market each person enjoys 
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the same freedom in her choices and actions that she would have in isolation 
from her fellows, and since t he market outcome refl ects the exercise of each 
person’s f reedom, t here i s no b asis for fi nding a ny pa rtiality in t he market’s 
operations. Th us t here i s a lso no pl ace, mor ally, for c onstraint. Th e market 
exemplifi es an ideal of i nteraction among persons who, taking no i nterest in 
each ot her’s i nterests, ne ed on ly fol low t he d ictates of t heir own i ndividual 
interests to participate eff ectively in a venture for mutual advantage. (Gauthier 
1986, 13)

What remain systematically unaddressed in such a conception of justice 
are potential exploitations that may arise from unequal bargaining positions, 
as well as the fact that desperate conditions oft en forc e p eople w ith we ak 
starting positions i nto “voluntary” a greements. Th us t he exclusive focus on 
the transaction itself renders the concept bl ind to p reexisting injustices and 
inequalities. Th e conditions of Pareto optimality may be fulfi lled even in the 
face of the most egregious human tragedies, such as poverty, disease, and 
starvation (Scherer 2003, 78f.). Hence, rather t han subjecting agreements to 
normative- critical scrutiny from the standpoint of justice, contractarians 
make the standpoint of justice itself dependent on those agreements (see, e.g., 
J. M. Buchanan 1985, 126). Th ereby, t hey systematically overlook t he asym-
metric nature of contracts between those who have much and those who have 
little or nothing. Even though contracts might be formally free, they can be 
systematically distorted by power imbalances and dependencies (Tugendhat 
1992, 359). Th e Pareto p erspective ha s no c oncept t hat would a llow for t he 
identifi cation of such cases.

Th e cynics who defend exploitative working conditions and sweatshops in 
the Th ird World with the argument that those workers are still better off  than 
without any work at all are a prime example of the defective logic of this posi-
tion. Th e voluntary agreement of workers to work under inhumane conditions 
is i ndeed ba sed on t he i mmediate i ncrease o f t heir p ersonal u tility— the few 
cents of salary per day might save their children from starving to de ath— but 
from an impartial perspective such transactions must be considered inherently 
unjust despite this questionable advantageousness. Real justice demands condi-
tions t hat ena ble t hese p eople to ma ke a l iving f or t heir f amilies a nd to b e 
treated humanely. A status quo that institutionalizes a trade- off  between justice 
and survival is ethically indefensible by any means. Furthermore, the volun-
tariness of such contracts oft en holds only for t he initial agreement. People 
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working in sweatshops are oft en lured into debt traps by their employer that 
prevent them from being able to quit the contract and provides the employer 
with an even more eff ective exploitative mea sure. “Induced indebtedness,” the 
International Labour Offi  ce’s (ILO) 2005 report on forced labor states, “ is a 
key i nstrument of coercion, backed by t he t hreat of v iolence or other sanc-
tions a gainst forced workers or t heir f amilies” ( International L abour O ffi  ce 
2005, 2). Sweatshops are set up and run by human beings who have the ability 
to t hink reasonably a nd to c hoose to t reat t heir workers humanely. A lleged 
increases in utility are an insuffi  cient justifi cation of the choice not to do so.

Hence Pareto effi  ciency and with it the entire concept of justice as mutual 
advantage turn out to be systematically incapable of unconditionally protect-
ing t he mos t ba sic r ights o f p recisely t hose h uman b eings w ho n eed i t t he 
most: the world’s poor. In a contractarian world of purely self- interested peo-
ple, the rights of human beings are respected only as a result of an accidental 
coincidence o f i nterests ( Donnelly 2 003, 9). Th is, h owever, u ndermines t he 
 whole purpose of the concept of justice, which is to provide a moral founda-
tion for the protection of the relatively powerless (B. Barry 1995, 46).

Th e most prominent “victim” of these general shortcomings of contractar-
ian theories is arguably John Rawls’s theory of justice as fairness. Th e agree-
ment reached in Rawls’s original position is not based on genuine ethical rea-
soning and mutual respect but on the self- interest of “rational and mutually 
disinterested” (Rawls 1971, 13) individuals, whose driving motive for entering 
the contract is not to be put at a d isadvantage by the norms and rules under 
consideration.

Rawls’s egalitarian conception of justice focuses on equality of “primary 
goods.” In other words, Rawls assumes that there are certain things of general 
nature— primary goods— of which a rational human being would prefer more 
rather than less because they are regarded as benefi cial to a ny human being 
irrespective of what his or her concrete life plans are. Th ese primary goods 
include rights and liberties, opportunities and powers, and income and wealth 
and can be extended to i nclude health a nd v igor, i ntelligence a nd i magina-
tion, and all other bases of self- respect (Rawls 1971, 62ff .). Rawls’s theory de-
mands t hat i n o rder to b e l egitimate, a ny i nequalities i n ter ms o f p rimary 
goods are to be arranged to the greatest benefi t of the least advantaged (Rawls 
1971, 302). Th us he essentially aims at the Pareto optimum himself (B. Barry 
1989, 214). By subsuming all these diff erent categories of “goods” under the one 
term primary good s, R awls s ets a side t he c rucial d iff erence between moral 
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rights, on the one hand, and (material) goods in a conventional sense, on the 
other (Habermas 1995, 114ff .; Ulrich 2008, 234f.). Th erefore, he not only ends 
up eliminating the very diff erentiation he claimed was the core of justice but 
potentially legitimizes the trade of certain rights and life chances for economic 
goods if this is perceived to l ead to a si tuation that leaves everybody “ better 
off ” than before. Th is promotes precisely what the recognition of equal rights 
is supposed to prevent: a situation where the poor and disadvantaged are forced 
to give up their rights and freedoms for short- term enhancement in material 
welfare.

It should be mentioned that by assuming prima facie equal distribution as 
a starting position, Rawls at least theoretically avoids some of the shortcom-
ings o f t he P areto p rinciple d iscussed e arlier. H owever, b ecause i n r eal l ife 
people do not start from equal positions, the practical implications of his the-
ory remain problematic. Rawls does prohibit trade- off s between basic rights 
and economic or social gain in his theory— basic liberties have priority over 
other primary goods of lesser importance— but his very narrow l ist of basic 
rights makes his position a weak compromise that provides little protection in 
this regard. In A Th eory of Justice (1971) Rawls explicitly includes the elemen-
tary liberty rights, po liti cal rights, and the right to property in the category 
of basic rights. In Th e Law of Peoples (1999a) he interprets the right to liberty 
as the right to freedom from slavery, serfdom, and forced occupation and the 
right to a su ffi  cient mea sure of l iberty of conscience to en sure f reedom of 
religion and thought. Furthermore, he adds the right to formal equality to 
the group of basic r ights (Rawls 1999a, 65). A ll other r ights, especially so-
cioeconomic r ights, however, a re not interpreted as basic r ights in Rawls’s 
conception. Th ey are to be understood as alienable and freely “tradable” in 
principle.

Some might claim that it is inappropriate to deny a starving child the pos-
sibility to trade some of its freedoms in order to ease its hunger. However, this 
objection misses the point, which is, to reinforce the earlier sweatshop argu-
ment, t hat a c hild must n ever b e p ut i n a p osition w here h e o r sh e f aces a 
trade- off  between food and his or her fundamental rights at the outset. Such 
situations must be el iminated before the necessity of such a t rade arises. To 
give a somewhat more illuminating example, a single mother should never be 
put in a position where she faces a choice between letting her children starve 
or working 18 hours a day in unbearable and slavelike conditions. She is enti-
tled to b e able to ma ke a de cent l iving for herself a nd her children w ithout 
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sacrifi cing her own f undamental f reedoms. Th e ke y i nsight  here i s t hat she 
does not have to trade her rights and liberties for the possibility to earn a sus-
tainable wage because she has a right to subsistence at the outset. Th is is where 
Rawls commits his categorical mistake.

A Brief Look into the History of Thought

Th e 17th- century Dutch phi los o pher Hugo Grotius was perhaps t he fi rst to 
explicitly make the connection between justice and rights as its foundational 
concept. A lthough t he ancient Greeks surely debated t he concept of justice, 
the notion of “a right” did not enter the (Western) philosophical vocabulary 
until the close of the Middle Ages (MacIntyre 1981, 67) and started to d raw 
major attention only at t he dawn of t he Enlightenment period. Grotius was 
the fi rst prominent fi gure of this period, and arguably one of his major inno-
vations was to interpret the  whole subject of justice as a matter of respecting 
and e xercising i ndividual r ights ( Edmundson 2 004, 18ff .). Grotius believed 
that moral principles are not to b e based on mutual advantage a lone but on 
sociability and mutual respect. What makes a society just, according to Gro-
tius, is the equal fulfi l lment of basic entitlements, derived from the inherent 
dignity and sociability of human nature (Nussbaum 2006, 36f.). Nevertheless, 
Grotius’s conception of r ights- based justice does not stand the test of closer 
ethical scrutiny. It u ltimately collapses under his problematic interpretation 
of rights, which he understood as principally alienable. For example, Grotius 
saw no confl ict between people selling themselves into slavery and his princi-
ples of justice. Th e contemporary l ibertarian thinker Robert Nozick notably 
adopted t his perspective in  his infl uential book Anarchy, S tate, a nd Utopia 
(1974, 331).

Somewhat su rprisingly, t hen, i t w as u tilitarian p hi los o pher J ohn St uart 
Mill who, in the astonishing fi ft h chapter of his essay on utilitarianism, out-
lined the basic implications of what we could call a modern rights- based con-
ception of justice. Although his elaborations take a utilitarian turn toward the 
end of the chapter— it was, aft er all, Mill’s intent to refute criticisms that utili-
tarianism was incompatible with the concept of justice (Rinderle 2006)— and 
overthrow the general validity of his overall conception,4 this does not reduce 
the quality of his insights regarding the basic conceptual connection between 
justice and rights.

Connecting i njustice to t he v iolation of people’s r ights, a s M ill c laimed, 
makes intuitive sense because, etymologically, the notion of justice has been 
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closely c onnected to o rdinances o f l aw i n mos t l anguages ( Mill 2 001, 4 7). 
However, the etymological root of the word did not lead Mill uncritically to 
reduce the essence of justice to mere abidance by the law. He did acknowledge 
that laws can themselves be the root and the cause of injustice among people, 
a claim that was stated perhaps most fi ercely in Jean- Jacques Rousseau’s Dis-
course on In e qual ity (1984) a h undred years earlier. In the postmetaphysical 
age where the revealed faith in God- given, absolute laws is being replaced by 
the ac know ledg ment of the fallibility of the human mind, (man- made) laws, as 
Mill rightly noted, are not self- justifying but are themselves subject to critical 
evaluation: “When [ . . .  ] a l aw is thought to be unjust, it seems always to be 
regarded a s b eing s o i n t he s ame w ay i n w hich a b reach o f l aw i s u njust, 
namely, by infringing somebody’s right, which, as it cannot be in this case a 
legal r ight, receives a d iff erent appellation and is called a mo ral r ight” (Mill 
2001, 44f.). Th us injustice, Mill (2001, 45ff .) concluded, “consists in taking or 
withholding f rom a ny p erson t hat to w hich he ha s a moral r ight.” Ac cord-
ingly, justice “implies something which it is not only right to do, a nd wrong 
not to do, b ut which some individual person can claim from us as his moral 
right.” In other words, justice leads to a positive moral “obligation of giving to 
everyone his right.”

Mill’s insight is astonishing because it confl icts with the dominant utili-
tarian stance that it is the needs of society as a  whole that ought to determine 
what the rights of individuals should be. In opposition to Mill, the founding 
father of utilitarianism, Jeremy Bentham, adhered to an entirely positivistic 
interpretation of rights. For him, the idea of prelegal and therefore moral rights 
was ethical nonsense, or, in his own words, “nonsense upon stilts” (Bentham 
2002, 317). Real rights, in his opinion, can derive only from real laws, while 
from imaginary laws come imaginary rights (Bentham 2002, 400). Th us a cor-
responding concept of justice must be limited to the mere violation of positive 
law as well. Relative to Mill’s perspective, Bentham’s position appears doubly 
fl awed. First, it conceals the fact that legal law must itself be ethically justifi ed. 
Any positive law that is not based on justifi ed moral claims and thus moral 
rights is necessarily and inherently arbitrary. Second, because the ethical claim 
deriving from rights in general is in de pen dent of their legal standing, their in-
corporation into legal systems must not necessarily be the only way in which 
rights can be advanced and implemented (Sen 2004a, 327). A c onception of 
justice that is limited to compliance with legal laws and regulations must thus 
necessarily remain incomplete.
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Prepositive, moral rights belong to the tradition of natural rights. Th e use 
of the notion of natural rights or natural law in the modern age is not unprob-
lematic and oft en leads to “disqualifying metaphysical associations” (Dwor-
kin 1977, 176). Traditionally, natural r ights  were interpreted as entitlements 
given by God or as somehow ge ne tically instilled in the nature of human be-
ings (Werhane 1985, 8). However, modern natural rights thinking, as it devel-
oped in the early 17th century and throughout the Enlightenment period, is 
secular a nd a ntidogmatic. It needs to ad here neither to t he moral authority 
of God nor to t hat established by nature. Hugo Grotius (1925, 13) was once 
again among the fi rst to disconnect the ethical standing of moral rights from 
divine authority and thus to contemplate the possibility that they might have 
“some degree of validity even if we should concede that which cannot be con-
ceded without the utmost wickedness, that there is no God.” Th e subsequent 
natural law theories of Hobbes, Locke, and Rousseau, as well as Kant,  were the 
fi rst ones to rest fully on a secular basis, understood as rights that human be-
ings enjoy simply qua human beings (Fields 2003, 10ff .) .

Hence mo dern na tural r ights a re der ived n either f rom t he a uthority o f 
God nor from a deterministic account of human nature. Self- determination, 
as the constitutive characteristic of human beings, rests precisely on an image 
of human beings as creatures without a fi xed nature. Th us our human nature 
is a moral nature; it must be understood as a social product rather than a pre-
social given (Donnelly 2003, 15). Modern natural rights thinking, from this 
perspective, must be thought of as rational rights thinking; it is human reason 
itself t hat p rovides t he ba sis a nd j ustifi cation f or such r ights ( MacDonald 
1984, 29).

As r ational (that i s, a ntidogmatic a nd n ontraditionalistic) r ights, mo ral 
rights are inherently critical in their intent (Höff e 2002b, 92f.). Th ey  provide 
the rational perspective for the critique of positive law and human practice in 
general and thus represent nothing less than the standpoint of justice. Hence 
the normative- critical foundation of rational rights does nothing less than 
rehabilitate na tural r ights t hinking w ithin t he p erspective o f justice (Höff e 
2002b, 92f.).

“Equal Freedom” as the Substance of Moral Rights

An egalitarian conception of rights- based justice demands equality of human 
beings i n ter ms o f t heir mos t f undamental moral r ights. E quality o f r ights 
must b e i nterpreted not merely a s e qual p ossession but e ssentially a s e qual 
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recognition and realization of rights. When we speak of realizing a r ight, we 
are referring not merely to t he right itself but to what a r ight is a r ight to. In 
other w ords, t he p hrase “enjoying a r ight” do es n ot ac tually me an t hat w e 
enjoy the right itself but that we have a right to enjoy something  else, such as 
food or liberty. Th us what we really mean is that we are enjoying the substance 
of a right (Shue 1980, 15f.).

Th is insight sheds some light on the ongoing discussion about the proper 
understanding of the relation between rights and distributive justice. Th e ques-
tion whether rights can in fact be distributed or not is subject to controversial 
discussions. Th ose who argue against this v iew commonly claim that r ights 
are not basic goods and therefore cannot be distributed. Opposing this view, 
Gosepath (2004, 231f.) claims that rights must be understood as basic goods 
in a broad sense. He argues that rights denote goods of the second order be-
cause they establish claims to a certain distribution of fi rst- order goods. From 
this perspective, rights indeed cannot be distributed in a l iteral sense. How-
ever, by distributing fi rst- order goods justly, we automatically also distribute 
moral r ights. In this book I t ake a t hird perspective on the issue. Th is  third 
perspective holds that a just distribution of fi rst- order goods does not consti-
tute moral rights but merely contributes to their practical realization. Hence, 
although moral rights themselves are not subject to distribution, their practi-
cal realization is indeed a distributive aff air. In other words, rights determine 
certain d istributive outcomes but a re technically not subject to d istribution 
themselves. If justice as a concept is not to be reduced to mere rhetoric, how-
ever, the recognition of a moral right cannot be detached from the distributive 
claim for its realization. Th us if moral rights are the determining pa ram e ters 
of a just distribution, they must be at the core of every conception of distribu-
tive justice. A ny material d istribution, w hether e qual or u nequal, t hat i s i n 
violation of the moral rights of people is ultimately not justifi able and there-
fore is to be considered unjust. Th is i s a f undamental c ondition o f r ights- 
based justice.

Having clarifi ed this basic relation, let us now look at what the substance 
of moral or human rights really is. Human rights, as pointed out earlier, are 
those rights we enjoy simply by virtue of being human. As such, they are nec-
essarily c onnected to o ur s elf- respect a nd d ignity. D ignity a nd s elf- respect 
derive from our moral nature, that is, from our basic capacity to live a refl ec-
tive and self- determined l ife. Th us human rights are essentially those r ights 
that secure t he conditions for l iving a l ife i n d ignity, t hat i s, t he ba sic f ree-
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doms that constitute us as self- determined human beings (Sen 2004a, 319ff .) . 
Hence t he mos t f undamental subs tance o f mo ral r ights, t he subs tance to 
which all moral rights ultimately refer, irrespective of their concrete content 
and the issue they address, is the concept of freedom. Th is does not mean that 
we have one par tic u lar right to freedom, as some scholars have suggested (see, 
e.g., Shue 1980; Werhane 1985), but rather that freedom is the essence of a ll 
our rights. Rights, in short, constitute human freedom.

Th us moral rights derive from the constitutive importance of freedom for 
a human life and are justifi ed on the basis of human beings’ inherent equality. 
Some m ight fi nd t his s tatement c ontradictory b ecause, a s a p op u lar ( pre-
dominantly l ibertarian) a rgument c laims, t here i s a n i nherent t rade- off  be-
tween equality and freedom. Th us they might object that we can have either 
equality or freedom but not both. Freedom and egalitarian justice, from that 
point of view, do not go together, because the claim for greater equality is al-
ways c onnected to t he c onstraint on our i ndividual f reedom a nd t he o ther 
way around (e.g., Lucas 1997, 111). However, the perceived trade- off  between 
equality and freedom is based on a r ather problematic notion of freedom as 
the principally unconditional and unrestricted pursuit of personal interests, 
that is, as “natural freedom” in the Hobbesian sense. Th e nature of such unre-
stricted f reedom is inherently arbitrary; it boils down to a Da rwinist law of 
the strongest, because the uncompromising pursuit of one’s own preferences 
must inevitably collide with the legitimate claims for a fair share of freedom 
of other, potentially weaker human beings.

Th is i s why i n a mo dern, pluralistic society t he very notion of f reedom, 
that i s, i ts very defi nition, must be formulated f rom t he justice perspective. 
Th us justice and equality are not to be interpreted as a constraint on human 
freedom but as its constitutive foundation. Th e notion of freedom, from this 
perspective, always refers to general freedom, that is, to the highest attainable 
amount of freedom under the condition of equal freedom for all (Rawls 1971; 
Ulrich 2008, 228). Our own personal freedom naturally ends where the same 
legitimate freedoms of our fellow human beings start. Hence human equality 
is not the enemy of liberalism, as is perceived by libertarians, but its constitu-
tive foundation. In a truly liberal society freedom on its own is inadequate as 
the highest moral and po liti cal ideal; it must necessarily be connected to t he 
concept and the perspective of justice (Gosepath 2004, 292).

Th us justice and human equality are constitutive elements of any civilized 
liberal s ociety. Wi thout j ustice, t here i s n o r eal f reedom; f reedom w ithout 
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justice is a contradiction in itself. If freedom is the substance of moral rights 
and human beings are to be regarded as fundamentally equal in terms of their 
basic rights, then freedom can reasonably be thought of only as equal freedom. 
For Kant (1996, 30), “innate freedom” necessarily involves “innate equality”; the 
two are to be thought of as inseparable. Hence freedom is not an in de pen dent 
po liti cal ideal confl icting with the ideal of justice and equality but is itself an 
aspect of it (Gosepath 2004, 294).

Th e inherent connection between freedom and equality is such that equal-
ity determines or expresses t he form of our commitment to f reedom, while 
freedom indicates what it is that we aim at equalizing. In other words, the re-
lation between the two concepts is complementary rather than based on a trade-
 off . Well- understood l iberal p olitics i s n ot a bout s triking a ba lance b etween 
these two allegedly competing concepts, as is oft en perceived, but about realiz-
ing equal freedom for everyone (Dworkin 1985, 188ff .; Waldron 1993, 428).

Human Rights as Principles of Minimal Justice

If we defi ne human rights as moral rights of the highest order (Donnelly 2003, 
11), then the question is how we are to identify the rights that belong to this 
category. W hat ma kes c ertain mo ral r ights g enuine h uman r ights? A lan 
Gewirth (1984, 96f.) claims that the distinction between “regular” moral rights 
and genuine human r ights i s ba sed on t heir degree of specifi cation. Human 
rights, from this perspective, are those moral rights whose subject cannot be 
broken down any further than to the human race in general. In other words, in 
the case of human rights there is no justifi able specifi cation of the subjects that 
ought to en joy t he r ight. Th is l eads to t he formula s tated e arlier o f human 
rights as those rights we enjoy simply by virtue of being human.

Th is insight is connected directly to a second criterion, which refers to the 
importance of the underlying freedom. Referring to one right as more funda-
mental than another one means that the freedoms they protect are of diff erent 
importance to a human life. Th us human rights can be defi ned as those rights 
that p rotect o ur mos t f undamental human f reedoms, t hat i s, t he f reedoms 
that are constitutive and thus inevitable for being human.

A third “threshold criterion” has been added by Amartya Sen (2004a, 329). 
Sen claims that in order for a moral right to qualify as a human right, its un-
derlying freedom must be not only of utmost importance but also sensitive to 
the ac tions of other p eople; t hat i s, i t must i n principle b e i nfl uenceable by 
others. “In principle” means that the mere empirical impossibility of fulfi ll-
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ment is not suffi  cient to deny certain human rights to people; the impossibil-
ity Sen refers to is normative. Let me illustrate this with an example. Th e mere 
empirical fact that we have not yet found a way to secure universal access to 
clean water does not imply that there is no moral right to water at all, because 
in principle securing universal access is not at all a matter of impossibility— 
aft er all, there is enough water on this planet to accommodate all human be-
ings suffi  ciently. To proclaim a h uman right to b e loved, on the other hand, 
seems mo re p roblematic. De spite t he f act t hat b eing l oved a nd g iving l ove 
constitute one of the truly valuable and perhaps even defi ning aspects of hu-
man l ife, t heir principal i nfl uenceability seems very limited. Th erefore, it i s 
questionable whether they can qualify as a genuine human right.

Henry Shue (1980) defi ned human rights as the most “basic rights” in the 
spectrum o f mo ral r ights. Two c onnotations c an b e a ttributed to t he w ord 
“basic” in this regard. First, the violation of basic rights leads to basic conse-
quences in terms of deprivation or destruction of basic needs, freedoms, and 
capabilities (Galtung 1994, 71). S econd, ba sic r ights a re t hose f undamental 
rights t hat b uild t he ba sis f or a ll o ther r ights (Shue 1980; Werhane 1985).5 
Hence without the realization of those “basic rights,” no other, derivative rights 
can be claimed or realized. Th is follows as a logical conclusion from the fact 
that such basic rights refer to the human condition, that is, from the fact that 
our humanity is constituted through those rights. Th e realization of basic rights, 
as a consequence, must claim the highest ethical priority.

Basic or human rights are inalienable rights of equal and universal valid-
ity. Th ey a re equal r ights because one either is or is not human, inalienable 
because one cannot stop being human, and universal because they must logi-
cally r efer to a ll h uman b eings i n t he s ame ma nner ( Donnelly 2 003, 1 0).6 
Th erefore, human rights are oft en referred to as prima facie rights (e.g., Vlas-
tos 1984, 47). Th eir validity is presumed a priori for all human beings, which 
means that only special circumstances can justify an infringement on them. 
Th us prima f acie r ights c laim priority over other moral or s ocial goals a nd 
interests i n o rdinary c ircumstances b ut c an b e o verridden i n sp ecial c ases 
that are justifi ed by good reasons (Werhane 1985, 11). Where no such special 
reasons app ly, t hey a re, a t l east w ithin t he l imits o f t heir de fi ned scope, 
absolute.

Th e use of the term prima facie in connection with rights can be mislead-
ing, and it needs to be applied with caution. It could lead to the false conclu-
sion that human beings lose their rights if special circumstances warrant an 
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infringement. Th is i s n ot t he c ase. Even i f sp ecial c ircumstances j ustify a n 
infringement on a person’s rights, it remains, aft er all, an infringement. It re-
mains a wrong to the person whose rights are infringed, no matter what. Th e 
notion of t he prima facie r ight tends to t urn a n infringement into a n onin-
fringement because the very existence of the right is only presumed. A justi-
fi ed infringement, then, would imply that the presumption of the right’s exis-
tence has been overcome. Th e term prima facie can thus be fatal to t he very 
existence of established rights (Feinberg 1973, 75). Human rights are unfor-
feitable and irrevocable (Feinberg 1973, 88). As such, they are not necessarily 
to be considered categorically exceptionless, but they are more than just prima 
facie— they remain rights even in the case of justifi ed infringement.

Cases in which basic r ights of people a re justifi ably (partially) restricted 
include, f or e xample, p unishments o f c riminals w ho m ust b e c onsidered a 
danger to t he r ights of other p ersons or l imitations on t he r ights of p eople 
who lack a m inimal degree of rationality of adult human beings. Th e devel-
oped capacity to reason is constitutive for “rational” rights. Th us people who 
lack this minimal required degree of rationality are not able to recognize ei-
ther their own rights nor those of other people to their full extent. Th er efore, 
their rights remain restricted partly in order to protect them from themselves 
and partly because human rights are based on the concept of reciprocity, that 
is, because one’s own rights are constituted by one’s capacity to recognize the 
equal rights of others. Common candidates in this regard are children or 
mentally c hallenged p eople ( Gosepath 2 004, 3 01). E vidently, t his do es not  
mean that these human beings automatically lose all their rights. Children or 
mentally i ll people can be denied access to p o liti cal r ights, for example, but 
their increased vulnerability must lead to an even higher degree of protection 
in other regards. Similarly, there are justifi ed reasons to imprison a murderer, 
but there is no justifi cation for humiliating this individual. On the contrary, 
imprisonment i ncludes t he d uty to g uarantee t he p ossibility o f s elf- respect 
even under the circumstances of restricted freedom.

As a basic rule, the restriction of basic rights can generally be justifi ed only 
to the extent that is necessary to protect and guarantee equal basic rights and 
freedoms of all persons in a just societal order (Gosepath 2004, 302). In spe-
cifi c cases a r estriction of self- determination or autonomy of a p erson based 
on consideration of t hat person’s own well- being c an be justifi ed. However, 
this applies either to persons with reduced rationality, as pointed out earlier, 
or to si tuations in which a p erson chooses to ac t in a w ay that is potentially 
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detrimental to t hat person’s own well- being to t he extent that it undermines 
her very basic rights, that is, to t he extent that it would eff ectively eliminate 
her c apability o f s elf- determination a ltogether. Th us moral r ights generally 
can be overridden only by considerations of equal moral rights of all people, 
but not by other competing moral considerations of lesser strength. From this 
perspective, moral rights can be considered, if not categorically absolute, then 
at least moral “trumps” (Dworkin 1984). Th is holds especially when they are 
pitched against considerations of aggregate welfare. It is the aim of a r ights- 
based account of justice to provide an ethically more sound framework for the 
resolution of  c onfl icting c laims t han t he u tilitarian p rinciple o f a ggregate 
utility does. Th e principle of aggregate utility, in fact, aims at avoiding rather 
than at resolving the issue of confl icting claims.

Against this background, human rights emerge as actual principles of min-
imal justice (Shue 1980, 13f.; Tugendhat 1993, 363, 389ff .; Wildt 1998, 124). Th ey  
trump a ll o ther moral c onsiderations a nd s erve a s a u niversal ba sis for t he 
derivation of legitimate moral norms and claims. Th erefore, they are to be un-
derstood simultaneously as subjective moral rights and objective, universal 
principles, that is, as individual entitlements (“having a right”), as well as ob-
jective standards (“the right thing to do”). In Donnelly’s (2003, 16) words, they 
are “constitutive no less than regulative rules.” As constitutive rules, they re-
fer to t he constitutive aspects of human beings as moral subjects. As regula-
tive ideals, they establish general principles of how one ought to act.

A conception of justice based on human rights is a conception of minimal 
justice from two perspectives. First, it is limited to the most basic moral rights 
and do es n ot f urther sp ecify a ny der ivative j ustifi ed moral claims of lesser 
urgency. Second, it is not dependent on a specifi c distributive rule other than 
the e qual r ealization o f t hose ba sic r ights.7 Dema nding t he f ulfi llment of 
minimum standards rather than proposing a complete distributive rule takes 
the argument in this book close to t he one of nonegalitarian humanists. Th e 
decisive diff erence, however, is that I do not believe that such standards can be 
derived without referring to the inherent equality of human beings.

A minimal conception of justice in these two dimensions seems especially 
compelling for the global context, both from a philosophical and from a prac-
tical perspective. Its attractiveness derives precisely from the fact that it cov-
ers the minimum necessary condition that must be respected by any plausible 
theory of justice. Th erefore, i t p rovides t he mo ral f oundation o n w hich a ll 
more advanced conceptions and theories of justice must ultimately be based.
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Equalizing Freedom Through Basic Capabilities

In the previous section I argued that human rights are principles of minimal 
justice. Th e notion of freedom— the substance of human rights— is at the very 
core of these principles. Given this centrality of freedom, it is striking that 
most contemporary conceptions of d istributive justice predominantly focus 
on the means to achieve freedom rather than on freedom itself. In their well- 
intended goal to fi nd mea sur able or even quantifi able pa ram e ters for determin-
ing human equality, they have removed freedom from the center of attention 
and f ocused e xclusively o n t he me ans t hat h elp u s s ecure i t. S ome a uthors 
have even gone so far as to conclude that social justice per se is predominantly 
about the means to certain ends rather than about the ends themselves (e.g., 
D. Miller 1999, 7).

Th ere are a g reat variety of suggestions about what means to f ocus on as 
adequate app roximations o f human e quality. De spite i ts e vident sh ortcom-
ings, the focus on income is perhaps the most prevalent one. An exclusive fo-
cus on income, however, fails to acknowledge that human autonomy depends 
on ma ny add itional v ariables a nd c ircumstances b esides t he i ncome l evel. 
Furthermore, it conceals the fact that the same amount of income will benefi t 
diff erent persons diff erently. Persons with special needs such as disabled peo-
ple or people with chronic diseases, for example, need more fi nancial means 
to achieve similar social states than people without such handicaps. Th is  
shortcoming i s notorious i n a ll me ans- based c onceptions of justice, for e x-
ample, Dworkin’s (2000) wider approach to equality of resources, Rawls’s in-
terpretation of equality in terms of primary goods, and to a certain extent also 
the more advanced approaches to equality of opportunity, equality of life 
chances, or, as G. A. Cohen (1989) suggested, equality of “access to advan-
tage.” Th ese latter conceptions are closer to a r ights- based conception of jus-
tice than the ones that focus exclusively on material goods and income, but 
they too are susceptible to t he trap of focusing on the mere existence of op-
portunities rather than on the actual ability of human beings to make use of 
them. People can have the same opportunities as others but still end up im-
poverished because of a l ack of c apabilities to c apitalize on t hem. A ft er all, 
this is precisely why we need basic rights that secure basic subsistence for ev-
erybody (Caney 2001, 117).

Th us t he p roblems a rising f rom a n “ overconcentration o n me ans” (Sen 
2004a, 332) are twofold. First, by normatively overstating means and turning 



Principles of Global Justice  63

them into ends themselves, we risk replacing the substance of rights, that is, 
freedom, with unsuitable approximations. Second, even in regard to those 
means that are indeed critical for achieving justice, an equal distribution ig-
nores t hat t here c an be subs tantial i nterpersonal variability regarding t heir 
conversion into actual freedoms (Sen 1990, 112). For example, an equal distri-
bution o f food do es n ot n ecessarily t ranslate i nto e qual nutrition l evels for 
people who have d iff erent personal characteristics, who l ive u nder d iff erent 
external circumstances (e.g., hot or cold climates), or who pursue diff erent 
lifestyles. Th is is why the very equality of resources, income, or primary goods 
can lead to severe and unjustifi ed inequalities in the freedoms that are actu-
ally enjoyed. Hence, rather than focusing on the means themselves, we should 
ask what diff erent people can obtain from these means (Sen 1990, 115). Th is , 
as Amartya Sen pointed out, must shift  our focus to a person’s capabilities. 
Our capabilities capture the extent of the freedom we enjoy. Th us  capabili-
ties are not to be understood as mere means to freedom; capabilities are 
freedom. Th e so- called capabilities approach, which has been developed by 
Amartya Sen and with slightly diff erent, Aristotelian, connotations by Mar-
tha Nussbaum, essentially restates human freedom and thus the substance 
of moral rights in diff erent terms. It renders more precise the conditions un-
der which human beings can be regarded as truly free and autonomous and 
provides an alternative mea sure for aiming at equality of freedom among 
human beings.

A good life, that is, a self- determined, autonomous life free from de pen-
den cy and heteronomy, is, as Sen (1985a, 70; 1993, 39) explains, at least partly 
“a life of genuine choice.” Th e freedom to live alternative conceptions of “the 
good life” has been described by Sen as the freedom to choose from alterna-
tive valuable combinations of human functionings. Diff erent combinations 
of human functionings in this sense are “alternative combinations of things 
a person is able to do or be” (Sen 1993, 30). Some of them are as elementary as 
being well nourished and maintaining good health, and others are as com-
plex as being socially integrated (Sen 1993, 31). Th e opportunity to ac hieve 
diff erent valuable combinations of functionings, according to Sen, is a func-
tion of human capabilities. Capabilities do not merely mean personal traits 
such as talents or personal strengths, as is oft en (and intuitively) perceived 
(e.g., G. A . Cohen 1993, 20), but crucially depend a lso on “external” social 
arrangements (Sen 1993, 33). Th is i s o f pa r tic u lar i mportance for a j ustice 
perspective because social a rrangements c an ma ke up, at least to a c ertain 
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extent, for inequalities arising because of personal disadvantages. Most ca-
pabilities m ust t herefore b e u nderstood a s “ combined c apabilities” ( Nuss-
baum 2002, 132), consisting of a combination of personal capacities and so-
cial arrangements.

Th us in Sen’s terminology, capability “refl ects the alternative combinations 
of functionings over which the person has freedom of eff ective choice,” or, in 
other words, “it refers to the extent to which the person is able to choose par-
tic u lar combinations of functionings” (Sen 2004a, 334). Th er efore, capability 
“stands for the actual freedom of choice a person has over alternative lives that 
he or she can lead” (Sen 1990, 114). Sen’s emphasis on the ability to choose is 
crucial. A t heory of justice must not focus primarily on people’s achieved liv-
ing, that is, on the combination of functionings people have actually achieved, 
but essentially on their freedom to choose from alternative combinations and 
hence their freedom to realize diff erent life scripts (Sen 2004a, 335).

If the extent of freedom enjoyed by a human being is defi ned by his or her 
capabilities to achieve diff erent combinations of functionings, then capabili-
ties essentially provide an alternative way to e xpress the substance of rights. 
Hence t he basic equality required by egalitarian justice can in its substance 
best be expressed as equality of basic capabilities. A r ights- based egalitarian 
conception of minimal justice thus requires equality of those most funda-
mental capabilities that are necessary for living a decent human life.

Both Amartya Sen and Martha Nussbaum stressed the need to combine the 
concepts of rights and capabilities very early on (e.g., Sen 1982, 1985c, 1985d, 
2004a; Nussbaum 1990, 2002; 2003, 36ff .). However, their conceptual relation 
remains underexplored and subject to further clarifi cation. Where do the two 
concepts supplement e ach other, a nd w here a re t he ten sions? I n one of her 
most recent works, Nussbaum (2006) denotes the capabilities approach as a 
“species” of t he ( human) r ights approach. A lthough t his m ight i ndeed be a 
way to express their relation, it seems not to capture its essence fully. It is suit-
able to t he extent that both approaches state the same claim but in diff erent 
language. In other words, rights can be understood and expressed in terms of 
capabilities. From t his perspective, t he capabilities approach is one possible 
and perhaps the most plausible interpretation of the human rights approach. 
Nevertheless, to call the capabilities approach a “species,” that is, a subgroup 
of the human rights approach, seems to conceal the fact that capabilities are not 
only an interpretational but also a foundational concept of the human rights 
approach.
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Capabilities a re b oth t he c onceptual ba sis f or t he der ivation o f mo ral 
rights a nd p ractical ma nifestations o f s ocial a nd s ocietal me chanisms t hat 
 enable their realization. Th us there are two interrelated connections between 
rights and capabilities. First, when we speak of having a right to fundamental 
capabilities (that is, freedoms) (Sen 1982, 3; Nussbaum 2002, 136), we are re-
ferring to capabilities as the conceptual basis of human rights. In the second 
relation, however, t he realization of a pa r tic u lar r ight is itself dependent on 
the availability of certain capabilities (other than the one this par tic u lar right 
secures). Hence it is not only r ights that secure capabilities, but at the same 
time capabilities that secure the realization of rights. Th is provides a capability-
 based explanation of Henry Shue’s (1980) notion of basic rights: basic rights 
are basic because they secure the capabilities that are necessary to realize fur-
ther rights.

Both interpretations are of constitutive importance for the rights approach. 
When we talk about a certain human right, we implicitly refer to its underly-
ing, foundational capabilities at the same time. Additionally, granting a right 
does not simply mean granting a right on paper but includes the circumstances 
and conditions, that is, the capabilities, necessary eff ectively to realize that right; 
it is not formal freedom but real freedom (see the section “Basic Needs, ‘Real 
Freedom,’ and the Claim for Socioeconomic Human Rights” later in this chap-
ter) that ultimately counts for human beings to live a fulfi lled and autonomous 
life. From this perspective, “the language of capabilities,” Nussbaum points 
out correctly, “gives important precision and supplementation to the language 
of rights” (Nussbaum 2006, 284).

Th is does not mean that the language of capabilities can simply replace the 
language of rights. On the contrary, in one par tic u lar aspect the language of 
capability will always be inherently dependent on the language of rights. A 
moral r ight expresses a j ustifi ed moral claim. Th e language of rights stresses 
this claim, as this section has shown, with the normative urgency drawn from 
the c oncept o f j ustice (N ussbaum 2 006, 2 90). C apabilities, h owever, do n ot 
have any normative power unless they are connected to t he concept of rights 
and justice. Th us rights express the normative conclusions we draw from the 
fact of capabilities (Nussbaum 2002, 139). In order to make a strong normative 
statement, the language of capabilities must necessarily rely on the language of 
rights. In order to specify its normative claim, however, the language of rights 
must refer to t he language of capabilities. Only the simultaneous use of both 
languages is capable of explicating the concept of justice in the space of rights.
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The Problem with Equality of Utility

In chapter 1 of this book I a rgued that the utilitarian perspective not only is 
the antithesis of rights- based justice but also, even more fundamentally, sys-
tematically e xcludes t he c oncept of justice. We c an now render t his i nsight 
more precise. Despite the severe and evident shortcomings of utilitarian think-
ing, a distinct egalitarian stance underlies it. Th erefore, the utilitarian perspec-
tive does in fact entail something like a concept of justice. Th e egalitarian 
stance of utilitarianism manifests itself in the claim for equal consideration of 
preferences. People are seen as being treated as equals when their preferences 
are weighed and ba lanced in the same scales (Dworkin 1984, 154). In other 
words, even though the utilitarian “distribution” is biased in favor of the 
highest utility, this bias is based on equally weighted preferences. Th e highest 
total utility is reached when the marginal utility gains of all members of soci-
ety are equal. Th us utilitarianism and its central demand to maximize social 
welfare require equal marginal utility. As long as the utility gains of one group 
are higher than those of another group, redistribution is warranted.

Instead of merely attaching equal weight to p references, a sl ightly modi-
fi ed version of this utilitarian egalitarianism promotes equality of total utility 
(as opposed to equality of marginal utility) as a policy objective. Such “welfare 
egalitarianism” (G. A . C ohen 1993, 13) or “welfarism” (Sen 1979) c ontrasts 
with utilitarianism insofar as it promotes equal fulfi llment o f p references, 
while utilitarianism aims at the highest possible total or average fulfi llment of 
preferences. Th erefore, t he e quality n otion o f w elfare e galitarianism g oes a 
step further even than the one of the capabilities approach. While the latter 
promotes equality of capabilities to choose from diff erent c ombinations o f 
functionings, the former claims that even the utilities of the eff ectively chosen 
combinations must be equal. From this perspective, welfare egalitarianism 
might b e s een e ven a s a n adv ancement of t he c apabilities approach a nd i ts 
quest for basic equality of human beings. However, three main objections lead 
to the refutation of this argument.

First, there is what G. A. Cohen (1993, 12) called the “off ensive tastes criti-
cism.” Th e very utility that we aim at equalizing might, in certain cases, derive 
from the satisfaction of illegitimate preferences, that is, from preferences that 
discriminate against others or compromise and restrict their freedoms (Rawls 
1971, 30). Utilitarianism fails to provide any criteria that would allow for the 
identifi cation of such illegitimate interests and preferences. On the contrary, 
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for welfare equality to prevail, such preferences would strictly have to be satis-
fi ed irrespective of the illegitimate premises on which they are based. Th is  
demand, however, runs counter to the requirements of any plausible concep-
tion of justice (G. A. Cohen 1993, 12).

Second, people who live in states of deprivation oft en adapt their expec-
tations a nd p references to t heir s ocial si tuations ( Elster 1 982, 1 983; S en 
1985a, 22; Nussbaum and Glover 1995; Nussbaum 2000, 2001). Th e very de-
pressed and downtrodden, as MacDonald (1984, 29) explains, do not dream 
of life, liberty, and the pursuit of happiness, for they do not question what is 
customary. An exclusive focus on equal utility would thus potentially legiti-
mize the d ire c onditions o f the d isadvantaged r ather th an promote their 
improvement.

Th e most blatant forms of inequalities and exploitations survive in the world 
through making allies out of t he deprived and the exploited. Th e underdog 
learns to bear the burden so well that he or she overlooks the burden itself. 
Discontent is replaced by ac cep tance, hopeless rebellion by conformist quiet, 
and— most relevantly in the present context— suff ering and anger by cheer-
ful e ndurance. [ . . .  ] Q uiet a c cep tance of d eprivation a nd b ad f ate a ff ects 
the scale of dissatisfaction generated and the utilitarian calculus gives sanc-
tity t o t hat di stortion. Th is is  es pecially so  i n interpersonal co mparisons. 
(Sen 1985c, 131f.)

Th ird, a similar claim derives from what Gerard Cohen (1993, 12) termed 
the “expensive tastes criticism.” Because well- off  people might develop more 
sophisticated t astes, t heir h igh dema nds a nd e xpensive p references w ould 
have to b e compensated accordingly in order for t hem to ac hieve t he same 
utility level as people with modest preferences. Th is can lead to the paradoxi-
cal conclusion that meeting rich people’s strong preferences for luxury takes 
priority over t he u rgent needs o f t he p oor ( O’Neill 2 000, 124). Th us  equal 
utility does not at all imply a similar standard of living or well- being of peo-
ple. On the contrary, it might even perpetuate existing inequalities. Welfare 
egalitarianism is, by the standards of justice, an inadequate policy objective. 
People have the ability to refl ect reasonably upon their own preferences and 
can, accordingly, be held responsible for them. Preferences are not unchange-
able but can be controlled, shaped, and changed. Th erefore, it seems unrea-
sonable to ma ke the subjectivity of personal preferences the yardstick for a 
just distribution.
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Basic Needs, “Real Freedom,” and the Claim for Socioeconomic 

Human Rights

Libertarian t heories i n t he t radition of Hobbes a nd L ocke a nd later Nozick 
and Ha yek, a mong o thers, i nterpret f reedom p redominantly a s i ndividual 
liberty, t hat is, as noncoercion and noninterference in personal a ff airs. Th is  
purely negative interpretation of freedom is mirrored in a corresponding nega-
tive understanding of rights. In other words, rights are perceived as instruments 
to protect the personal spheres of individual f reedom from outside interfer-
ence. Hence while one’s own rights secure one’s own personal sphere of l ib-
erty, the rights of others constitute side constraints to one’s freedom (Nozick 
1974, 28ff .). Th erefore, the l ibertarian perspective l imits the scope of r ights- 
based justice to mere noninterference.

A focus on freedom as capabilities exposes the inadequacy of the libertar-
ian view and enhances it in two interdependent dimensions. First, referring to 
the “two concepts of liberty” coined by Isaiah Berlin (1969; see also Feinberg 
1973, 12ff .), it extends the scope of justice from negative to positive freedoms. 
Freedom interpreted in terms of capabilities cannot be limited to its negative 
dimension. Capabilities do not merely express freedom from interference but 
emphasize a human being’s freedom to achieve certain ends. “All the basic lib-
erties,” Martha Nussbaum argues, “are defi ned as abilities to do s omething” 
(Nussbaum 1996a, 290). Mere freedom from interference does not necessarily 
mean that people are able to secure a decent living. A person might be free in 
a negative sense, that is, live without any major formal restrictions, but still be 
incapable of taking advantage of this freedom in a productive way because 
of personal, s tructural, or socioeconomic constraints. Hence equal negative 
freedom from certain restrictions does not imply also equal positive freedom 
to achieve benefi cial outcomes. Consequently, if justice is to be interpreted in 
terms of rights and freedom, it must include both concepts. Th ey are two sides 
of the same coin (Waldron 1993, 1ff .) .

Second, the focus on capabilities moves the scope of justice from merely 
formal freedom to the concept of “real freedom” (Van Parijs 1995, 21ff .). Th is  
second shift  is closely related to the fi rst one. From the perspective of capabili-
ties, we are systematically unable to reduce freedom to an exclusively formal 
concept, t hat i s, to a spac e secured by (negative a nd positive) formal r ights. 
Capabilities ultimately refer to human beings’ “real freedoms.” Hence, analo-
gous to t he diff erence between a human being’s negative freedom and his or 
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her ability to convert it into positive freedom, there is a similar diff erence be-
tween a person’s formal or nominal rights and his or her power to secure those 
rights (Williams 1997, 97). Hence whether a formal right eff ectively translates 
into real f reedom c rucially de pends on t he s ocial a nd s ocietal me chanisms 
and the economic arrangements in place.

Th us understanding freedom in terms of capabilities militates in favor of 
“complementing” classical liberty rights with economic and social rights. How-
ever, such rights are controversial not only in regard to their actual content or 
the extent to w hich t hey may claim validity, but much more f undamentally 
regarding their very justifi cation as human rights. Robert Nozick’s property- 
rights- based argument formulated in Anarchy, State, and Utopia (1974) has be-
come the standard libertarian objection to social and economic rights as human 
rights. According to Nozick, the realization of socioeconomic rights is princi-
pally impossible. Th e resources that would be required to do so, he argues, are 
owned b y p rivate i ndividuals. H ence w e c annot f ulfi ll t he s ocioeconomic 
rights of some without violating the fundamental right to property of others. 
For Nozick, the redistribution necessary to realize socioeconomic rights leads 
to an irreconcilable confl ict between the existence of such rights and the insti-
tution of private property. Th ere can be either one or the other but not both 
(Nozick 1974, 238).

Th is position is evidently not compatible with an egalitarian understand-
ing of freedom unless we interpret social and economic rights as categorically 
subordinate to the so- called noninterference rights. Th e right to noninterfer-
ence regarding private property would thus be considered as more basic than 
the right to subsistence and thus “trump” the respective social and economic 
claims of deprived individuals. How plausible is this claim? Th e perception of 
socioeconomic or so- called second- generation human r ights as subordinate 
to and of lesser importance than classical liberty rights is not uncommon. Th e 
mainstream of liberal po liti cal philosophy today defends such a v iew on the 
basis of Rawls’s lexical priority of fi rst- generation liberty rights over second- 
generation economic and social rights, and this view corresponds to the common 
interpretation of existing human rights conventions. However, the popularity 
of this perception cannot remedy its inadequacy. More thorough refl ection on 
the i ssue su ggests t hat s ocioeconomic r ights a re n ot sub ordinate to b ut, i n 
fact, a basic condition for liberty rights. Any claim for liberty rights and non-
interference remains unsubstantial and empty without the realization of human 
beings’ most basic socioeconomic rights. A m inimal standard of subsistence 
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is a c ondition f or t he v ery a gency i n r egard to w hich l ibertarians dema nd 
noninterference. If the conditions for subsistence are not secured, agency it-
self must f ail, a nd c laiming l iberty of ac tion b ecomes me aningless ( O’Neill 
2000, 134).

Henry Shue (1980) argued very compellingly that socioeconomic rights 
are not mere add- ons to l iberty rights but are to be regarded as prerequisites 
for their realization. Even Rawls, whose position in A Th eory of Justice (1971) 
was rather skeptical, revised his stance in his later work Po liti cal Liberalism 
(1996). Specifi cally, he claimed that people’s most basic needs might be lexically 
prior to their basic liberties “at least insofar as their being met is necessary for 
citizens to understand and to be able fruitfully to exercise those rights and 
liberties” (Rawls 1996, 7). Is aiah B erlin, a c hampion a nd generally a s trong 
defender of negative freedom and classical liberty rights, also concurs in this 
insight:

It is true that to off er po liti cal rights, or safeguards against intervention by the 
state, to men who are half- naked, illiterate, underfed, and diseased is to mock 
their condition; they need medical help or e ducation before they can under-
stand, or make use of, an increase in their freedom. What is freedom to those 
who cannot make use of it? Without adequate conditions for t he use of f ree-
dom, what is the value of freedom? (Berlin 1969, 124)

Th us, quite contrary to common intuition and the predominant doctrines, 
socioeconomic rights seem to be more rather than less basic than liberty 
rights. If even the classical liberty rights are trumped by the importance and 
urgency of social and economic rights, however, it seems rather questionable 
how property, which is itself a social institution that depends on positive en-
forcement a nd p rotection (Tugendhat 1992, 3 61), c an c laim l exical p riority 
over them. Furthermore, Nozick’s redistribution argument is self- defeating. 
Th e defi nition, assignment, interpretation, and protection of property rights 
are government ser vices fi nanced by the public at large and for the benefi t of 
those who own property (Holmes and Sunstein 1999, 29). Th us  if redistribu-
tion is a valid argument against socioeconomic rights, as Nozick claims, then 
it delegitimizes property own ership at the same time. Hence Nozick’s hierar-
chy between property r ights a nd other social a nd economic r ights not only 
fails but must be turned upside down. Socioeconomic rights build a ba sis to 
call “property arrangements themselves into question” (Waldron 1993, 20). In 
other words, they are not conditioned by the status quo but must serve as its 
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critique. Property, in Waldron’s (1993, 20) words, “must answer at the tribu-
nal of need, not the other way around.”

Th is brings us to t he i mportant d istinction between basic f reedoms a nd 
basic needs. Socioeconomic rights are oft en claimed to derive from basic hu-
man needs rather than basic freedoms. Some scholars even developed entire 
theories of human rights based on some commonly shared basic human needs 
(R. H. Green 1981; Bay 1982). Others endorsed a basic needs approach without 
connecting it to human rights at all (Streeten 1979). Th e importance of human 
needs as an ethical category is undeniable. In order to b e prescriptive, how-
ever, they must stand the test of intersubjective justifi cation. An intersubjec-
tive justifi cation, as shown earlier, can derive neither from the assumption of 
some kind of fi xed human nature in a biological sense nor from a subjective 
utility- based perspective but must be based on the moral nature of human be-
ings. Th erefore, a ny i ntersubjective j ustifi cation o f ba sic n eeds, t hat i s, a ny 
justifi cation derived from the impartial standpoint, must itself refer to human 
freedom and autonomy. Th e crucial d iff erence between r ights and needs, as 
Johan Galtung (1994, 66) a rgues, i s t hat needs a re located inside individual 
human beings (subjective), whereas rights are located between them (intersub-
jective). Th erefore, there can be interpersonal moral claims that do not corre-
spond to any needs, while certain needs might not translate into interpersonal 
claims. Th us human needs, on their own, are systematically unsuitable as a 
foundational concept for human rights. In order to exercise normative power, 
they must ultimately be connected to the basic capabilities necessary to realize 
human autonomy.

Hence t here i s nothing w rong w ith c onnecting s ocioeconomic r ights to 
basic needs; however, in order not to fall into the trap of subjectivity, on the 
one hand, or dogmatism, on the other, these needs must ultimately be justifi -
able o n t he ba sis o f f reedom a nd c apabilities. E conomic a nd s ocial human 
rights a re t hus no less c laims for autonomy (nonde pen den cy) t han c lassical 
liberty rights (Tugendhat 1992, 362ff .), because the lack of essentials such as 
food and water puts people in a position of lethargy rather than agency and 
leaves them in a s tate of helplessness that undermines the very possibility of 
living a truly free and autonomous life.

If [ . . .  ] the autonomy of the person is something that everyone aims at but that 
is unattainable for most people because of the prevalent conditions, the rights 
must be rights not only to the protection but to the realizability of autonomy. 
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[ . . .  ] Autonomy is endangered not only by interference but just as much by the 
lack of f avorable c onditions. H uman d ignity su ff ers b oth w ays. ( Tugendhat 
1992, 366)

To focus on freedom and autonomy rather than on needs for the defi nition 
of second- generation human rights is not only of formal but also of inherently 
practical i mportance. A n eeds- based p erspective do es n ot d istinguish b e-
tween ac tive a nd pa ssive f ulfi llment o f subsi stence r ights; w hat c ounts i s 
the mere fact that the need is being met. However, moral- psychological argu-
ments formulated from the stance of Hegelian ethics of recognition have 
pointed to problematic implications precisely of the resulting charitable focus 
of respective conceptions of distributive justice. Th is focus may lead to poten-
tially humiliating dependencies and a resulting lack of recognition of human 
beings as full and productive members of society (see, e.g., Fraser 1997; Fraser 
and Honneth 2003). A p erspective on human autonomy addresses this con-
cern and is able to remedy this shortcoming that indeed characterizes many 
conventional approaches to distributive justice. It does not settle for meeting 
human needs by mere redistribution of material goods but stresses the impor-
tance of a r ight to s elf- suffi  ciency and the demand for conditions that a llow 
everyone to l ive the productive l ife connected to i t. A r ight to subsi stence is 
not merely a r ight to receive certain material goods but essentially a r ight to 
participate in the productive and po liti cal pro cesses of society.

Globalizing Justice: Exploring the Philosophical and 
Po liti cal Bounds of Justice

Th e po liti cal unit within which a par tic u lar conception of justice is normally 
perceived to be valid is the modern nation- state. Modern theories of justice 
and po liti cal philosophy in general have predominantly focused, whether im-
plicitly or explicitly, on the nation- state. Th e decreasing distance to suff ering 
in other parts of the world, however, raises doubts about the adequacy of lim-
iting t he scope of justice to t he po liti cal boundaries of t he s tate. Th e indis-
pensability of t he justice perspective, pa ired w ith r apid g lobal po liti cal a nd 
economic integration, requires us to adopt an equally global perspective on 
the concept of justice. In other words, the circumstances of justice have be-
come a permanent given also at the global level.

John Rawls claimed that the basic structure of society largely determines 
the life prospects of people and must therefore be the main focus or subject of 
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justice. Although Rawls himself was not fond of the idea of global justice, the 
features of his defi nition of the basic structure certainly are emerging at the 
global l evel to day. Th e w ay p eople a nd c ountries a re i nterlinked a nd p ro-
foundly infl uenced by and dependent on the workings of g lobal institutions 
today leaves no doubt about t hat. Not only does t he international realm re-
semble the domestic one in the aspects relevant to the concept of justice, but 
their i nterpenetration r enders i t i ncreasingly d iffi  cult to c learly d istinguish 
one from the other (Beitz 1999a, 198ff .) .

A specifi c stream of counterarguments against this view comes from the 
school of “cooperative justice.” Th is stream of thought claims that problems 
of d istributive j ustice a rise o nly w ithin coo perative o r co llaborative socia l 
relationships or a rrangements. Suc h c ooperative i nterconnections b etween 
people, however, are not regarded as strong enough to fulfi ll the conditions 
or c ircumstances of justice a t t he g lobal level (e.g., W. Nelson 1974, 4 25ff .; 
Taylor 19 85, 2 85; K ersting 19 96, 19 7ff .) . Th ese objections seem highly im-
plausible; not only are they based on an overly narrow defi nition of the cir-
cumstances of justice, but they also understate or even trivialize the degree 
of today’s g lobal interconnectedness. Nat ional boundaries a re not coexten-
sive w ith t he s cope o f s ocial c ooperation a nymore. Th erefore, t hey c annot 
plausibly b e t he c riteria f or ma rking t he l imits o f s ocial obl igations ( Beitz 
1999a, 151).

Nevertheless, even if we are skeptical about the degree of cooperative in-
terdependence a t t he g lobal l evel, r eliance s olely on a sha red f ramework o f 
social and economic cooperation as the basis of justice is insuffi  cient. Th e ex-
clusion of certain nations and groups of people from benefi cial cooperation is 
one of the main moral shortcomings of the global economic system. A c on-
ception of justice that derives moral obligations only from existing coopera-
tive r elationships s uggests t hat affl  uent s ocieties ha ve sp ecial, c ooperation- 
based obl igations o nly to ward o ne a nother b ut n ot to ward t hose w ho a re 
marginalized and excluded from such cooperative frameworks (Scheffl  er 
1999, 88ff .). By focusing on the benefi t of the rich and turning a bl ind eye on 
those i n need, however, such a su ggestion t urns t he very purpose of justice 
inside out.

Th e idea of extending the scope of justice to the global level is not entirely 
novel but goes back at least to classical Stoicism. Cicero, for example, was fond 
of t he cosmopolitan ideal a nd refl ected on t he conditions of g lobal c itizen-
ship, while Diogenes the Cynic was a self- proclaimed “citizen of the world.” 
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Plutarch urged his readers t hat “we should regard a ll human beings as our 
fellow citizens and neighbors” (Plutarch, quoted in Nussbaum 1996a, 7). Our 
fi rst allegiance, according to the Stoic cosmopolitan thinker’s claim, is to the 
moral community made up by the humanity of all human beings (Nussbaum 
1996a, 7). Following those early cosmopolitans, Hugo Grotius also formulated 
his conception of justice from an international perspective (see, e.g., Bull 1966). 
Today Grotius is oft en referred to as the father of international law and is known 
for h is c ontributions to t he fi eld of i nternational relations. Ma ny other E n-
lightenment phi los o phers included at least a f ew elements of a g lobal justice 
focus in their works. Most notably, Kant’s (2001b) compelling elaborations on 
eternal peace have remained highly infl uential even in contemporary think-
ing on global citizenship and justice.

Th e reason that the claim for global justice seems, despite its long history, 
relatively n ovel a nd c ontroversial to day i s t hat t he emerg ence o f t he West-
phalian order temporarily removed it from the agenda of po liti cal philosophy. 
Not only the world order but also the way we think about justice, as a conse-
quence, subsequently  were framed in the categories of discrete nation- states. 
Th e profound transformations in this seemingly r igid state system from the 
early 1970s onward, however, brought the issue of global justice back to l ife. 
Today, not only is there an established debate on global justice, but also it is 
arguably among the most dynamic and diverse debates in moral and po liti cal 
philosophy.

In the following paragraphs I will trace some of this debate and extend the 
egalitarian, rights- based conception of justice to the global sphere. More spe-
cifi cally, I will develop an inherently cosmopolitan account of rights- based 
justice that builds on the rights- based foundation laid in the previous section. 
I will fi rst provide a p ositive argument for cosmopolitanism, followed by its 
defense against claims formulated from the perspective of communitarianism 
and nationalism. Specifi cally, I will refute the interpretation of principles of 
justice as culturally contingent and argue against the ethical signifi cance of 
national (po liti cal) boundaries for their general validity.

Global Justice as Cosmopolitan Justice

Any plausible r ights- based conception of justice must essentially be cosmo-
politan at its core. Broadly defi ned, moral cosmopolitanism is the attempt to 
extend principles of distributive justice beyond the domestic context (gener-
ally o f a na tion- state) to t he g lobal l evel (Beitz 1999b, 519f.). C osmopolitan 
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approaches to global justice must be distinguished from conceptions adher-
ing to the primacy of domestic justice, which merely consist of some distinct 
principles for regulating (international) relationships among diff erent societ-
ies. In other words, cosmopolitan justice does not provide principles for just 
relationships between societies or states but aims directly at the regulation of 
interpersonal relationships between all human beings as members of the hu-
man commonwealth.8

Moral cosmopolitanism must be distinguished from institutional cosmo-
politanism (Beitz 1999a, 199; Cabrera 2004, 28ff .). Institutional, or, in Pogge’s 
(1992, 49) terminology, “legal” cosmopolitanism refers to the po liti cal impli-
cations of moral cosmopolitanism. It is committed to a concrete po liti cal ideal 
of a g lobal order that grants equal rights and duties to a ll human beings. As 
such, it adheres to the ideal of world citizenship and ultimately to the forma-
tion of some kind of global republic or world state. Institutional cosmopolitan-
ism can thus be seen as a critique of existing economic and po liti cal structures 
because it refuses— as opposed to realist or neorealist accounts of statism—
“to regard existing po liti cal structures as the source of ultimate value” (Brown 
1992, 24). Although my elaborations on the duties of justice for global corpo-
rations c an well b e i nterpreted a s i nstitutional c onclusions f rom t he mo ral 
cosmopolitanism put forth in this section, I w ill refl ect on institutional cos-
mopolitanism somewhat more holistically in the concluding chapter of this 
book.

Th ere is no single approach to cosmopolitan justice. On the contrary, dif-
ferent c onceptions c an b e v ery d iverse r egarding c ontent a nd i mplications; 
they range from utilitarian to contractarian to rights- based approaches. Nev-
ertheless, all of them share three defi ning formal elements (Pogge 1992, 48f.). 
First and most distinctively, cosmopolitan approaches are individualistic; that 
is, the ultimate units of concern are individuals. Th is is the decisive element 
that distinguishes cosmopolitan approaches from conceptions of international 
justice that commonly focus on states or, as in John Rawls’s (1999a) case, on a 
wider notion of peoples as the central subjects. Th us conceptions of interna-
tional justice take the prospects of states or peoples as central to the derivation 
of principles of global justice, whereas cosmopolitanism aims at providing 
principles of justice that take each person’s prospects into account. Th is  focus 
on the individual as the ultimate unit of concern is not to be confused with 
individualism in a libertarian sense but must be interpreted in a “republican- 
liberal” (Ulrich 2008, 276ff .) way, or as what we could call a kind of embedded 
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individualism. Th is “civic” p erspective o n t he i ndividual w ill b e e xplained 
more clearly in the following sections.

Second, cosmopolitan approaches are universal. Th e status of the individual 
as t he u ltimate u nit of concern applies to e very human being equally (Pogge 
1992, 48). It is not dependent on what a par tic u lar person has done in her past, 
or where she comes from, or what she looks like. Th e inherent and equal moral 
worth of human beings is in de pen dent of any other valuable qualities that may 
determine o ur (moral) mer it. A s suc h, i t i s i ndivisible a nd i nalienable; i t a t-
taches to every human being equally qua being human. Th us, ideally, everybody 
should be born with the same starting position in terms of rights and capabili-
ties. Th e “accident of birth” (Mill 2005, 232) must not predetermine one’s l ife 
chances and prospects at the outset. Evidently, our contemporary global society, 
where roughly one in seven enters life severely undernourished (Cabrera 2004, 
61f.), is far from meeting this condition.

Universality can be understood as universality in scope, on the one hand, 
which means that certain principles are meant to i nclude the entirety of the 
human commonwealth. Th is “weak” interpretation, however, must be distin-
guished from the stronger claim of universality of justifi cation, on the other 
hand, which means that those principles can be reasonably justifi ed to any-
one. For example, if human rights  were regarded as uniquely Western princi-
ples w ith u niversal s cope b ut n o u niversal j ustifi ability, we  wou ld p erceive 
ourselves as obl iged to t reat anyone, t hat is, f riends, compatriots, or d istant 
foreigners, with the same decency.9 We could not, however, c laim t he same 
respect from people with diff erent cultural origins. Only universal justifi abil-
ity c an r esult i n u niversal n ormative p ower a nd p rovide a f oundation f or 
universal moral obligations. True cosmopolitan justice must thus be universal 
both in scope and in justifi cation.10

Universal justifi cation of a rights- based account of justice derives from the 
undeniable universality of the human condition. For us, seeing our fellow hu-
man beings in their human aspect, that is, in their inherent humanity, is not 
an act of choice or decision but an inevitable fact (Margalit 1996, 95). We 
cannot but recognize the universality of our shared humanity. However, if we 
accept t he human condition as u niversal, t hen t he normative c laim for u n-
conditional respect and protection of everyone’s dignity must be universal as 
well. Th is derives from the universal reciprocity of moral claims, as explained 
earlier in this chapter (see the section “Suffi  ciency or Equality? Dismantling 
Nonegalitarian H umanism”). B ecause o f t he i nherent r eciprocity o f mo ral 
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claims, t he den ial o f a nother p erson’s s tatus a s a n a utonomous sub ject o f 
equal w orth i nevitably l eads to t he r evocation o f o ne’s o wn c orresponding 
claim for moral personhood (Ulrich 2008, 35). Hence we cannot claim moral 
personhood for ourselves without granting it to e very rational adult human 
being at the same time. With Habermas, we can explicate the undeniability of 
this c laim on d iscursive e thical g rounds. E arlier I s tated t hat moral norms 
and claims are justifi ed and valid i f t hey are formulated f rom t he impartial 
standpoint. I defi ned the impartial standpoint as the standpoint from which 
all rational adult human beings could reasonably agree to these norms within an 
all- inclusive a nd uncoerced moral d iscourse. Discursive ethics t hus t ranslates 
the c riterion o f u niversalizability i nto c ommunicative a greement a nd ma kes 
argumentative practice the reference point for impartiality (Maak 1999, 130).

Habermas concludes that the recognition of the other as a moral person 
is contained in the formal presuppositions of rational argumentation.11 Th ese  
presuppositions, understood as rational norms, can be summarized as in-
clusivity (nobody who could make a relevant contribution may be excluded), 
equal o pportunity ( all pa rticipants a re g ranted a n e qual o pportunity to  
make contributions), honesty (participants must mean what they say), and 
noncoercion (communication must be freed from external and internal co-
ercion, so that the stance taken by the participants is motivated solely by the 
rational force of the better reasons) (Habermas 1998, 44). Th us an argumen-
tative validation pro cess is based on the constitutive assumption that all par-
ticipants in a potentially unlimited discourse are capable of rational argumen-
tation. Th is makes it logically impossible argumentatively to deny someone 
 else’s s tatus a s a h uman b eing of e qual worth b ecause t he a rgument itself 
implicitly presumes her very status as a rational person. Hence in order to re-
ject someone as nonhuman, we must, paradoxically, presume her humanity 
at the same time.

Th is i nsight e ssentially refl ects Hegel’s ma ster- slave d ialectic a nd what 
Margalit, on the basis of Hegel, called the humiliation paradox: any form of 
degradation a nd h umiliation o f h uman b eings, t hat i s, t heir r ejection a s 
non- or subhuman, inevitably presupposes their humanity at the outset. In 
other words, humiliation is dependent on t he humanity of t he humiliated 
because the very act of rejection presupposes that we are dealing with a hu-
man being in the fi rst place. Th us degrading human beings means treating 
them as if they  were objects, machines, or animals; we cannot, however, treat 
them as objects, machines, or animals. As rational adult human beings, we 
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cannot deny their status as human beings—“human- blindness” is an inher-
ently pa thological c ondition— but o nly d isregard t heir p erson ( Margalit 
1996, 91ff .) .

Th e third defi ning element of cosmopolitanism is its generality. Th e aspect 
of generality refers to the global force of the status of the individual as the ul-
timate unit of concern. Th us moral obligations deriving from this status arise 
potentially f or e veryone a nd n ot j ust f or c ompatriots, f ellow na tionals, o r 
people of t he same gender, religion, or c ulture. Th er efore, cosmopolitanism 
strictly refutes the existence of any categories of people of more or less moral 
weight (B. Barry 1999, 36). Our fi rst allegiance and respect, as Onora  O’Neill 
(1996, 7) claims, is to humanity as such, wherever it occurs. Th is third claim is 
arguably the most far- reaching and most controversially debated implication of 
cosmopolitan justice. Th e degree of ac cep tance of this condition creates a con-
tinuum from “weak” to “strong” (D. Miller 1998, 164ff .) or “mild” to “radical” 
cosmopolitanism (Cabrera 2 004, 2 9). Weak c osmopolitanism e xpresses t he 
mere view that all human beings are of equal moral worth but does not draw 
any implications for t he generality of t he corresponding obl igations. St rong 
cosmopolitanism, on the other hand, holds that on the basis of the universal-
ity claim, all human beings have an obligation to treat all other human beings 
strictly e qually; t hat i s, a ll pa rticularities a nd sp ecial obl igations a re p er s e 
regarded as illegitimate. Th e following elaborations on nationalism a nd pa-
triotism will locate my approach in an intermediate position between these 
two extremes.

Th e e ssence o f mo ral c osmopolitanism, i n Th omas P ogge’s ( 1992, 49 ) 
words, is that “every human being has a g lobal stature as an ultimate unit of 
moral concern.” Th e foundation of this global stature, as I argue in this book, 
can best be expressed in terms of rights and capabilities. Moral rights, in other 
words, a re t he essence of moral cosmopolitanism. Caney (2001, 115) rejects 
the idea of rights- based cosmopolitanism as insuffi  cient. He claims that grant-
ing equal r ights a lone cannot el iminate the fact that some have worse pros-
pects in life than others simply because of their nationality. Th is  objection, 
although correct in its substance, is based on a defi cient understanding of the 
concept of rights. Understood in terms of capabilities and real freedom, equal-
ity of rights includes the concept of equality of opportunity and life chances. 
Caney’s objection is valuable because it shows the dangers of an incomplete 
interpretation o f t he c oncept o f r ights. I ndeed, r ights- based app roaches to 
cosmopolitan justice, despite their commonality of being based on rights, can 
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yield large diff erences in their implications, depending on how broadly the 
justifi catory basis of rights is interpreted. Th e range of diff erent interpreta-
tions can reach f rom u ltralibertarian conceptions such as Robert Nozick’s 
(1974) property rights approach to much more generous interpretations 
of basic rights l ike the one of Henry Shue (1980) or intermediate positions 
such a s P ogge’s h uman- rights- based c osmopolitanism. A lthough P ogge’s 
conception re aches f ar b eyond c onventional l ibertarian i nterpretations, it 
remains restricted to a “rather minimal conception of human rights” (Pogge 
1992, 49). It seems pragmatically right not to morally overload a global con-
ception of justice. However, the conclusion that we must therefore cut hu-
man rights to a minimum is fl awed. Human rights are the ethical minimum. 
Th erefore, any further limitation of human rights automatically puts us be-
low the ethically acceptable threshold. Evidently, the chances for realization 
increase t he lower we set our s tandards a nd expectations; but ma king t he 
normative ideal dependent on the ease of its realizability is a classic natural-
istic fallacy. Hence Pogge’s account of cosmopolitan justice does not go far 
enough. Its evident weakness is that it is too narrowly focused on negative 
causalities i n t he de termination of obl igations of justice (Pogge 1992, 51). 
Th erefore, it is not bold enough to direct the global economy in a funda-
mentally new direction.

In t he f ollowing pa ragraphs I w ill def end t he c osmopolitan p erspective 
against some pop u lar objections. Th ese objections can be categorized accord-
ing to t he three defi ning elements of cosmopolitanism. Th ere are objections 
against t he u niversality c laim, against t he generality c laim, a nd against t he 
individualism claim of cosmopolitanism. Th e objection against the universal-
ity claim will be called the “communitarian objection,” the objection against 
the generality claim will be addressed as the “nationalist objection,” and the 
individualism claim will be confronted with an objection derived from inter-
national justice that I will call the “Rawlsian objection.”

The Communitarian Objection: There Is No Such Thing 

as Global Justice

Th e communitarian objection to g lobal justice can be interpreted as a c om-
bined critique of the individualism and universalism claims of cosmopolitan-
ism. Th e communitarian movement evolved as a powerful critique of the in-
creasing individualization of Western societies in the 1980s, infl uenced and 
directed most notably by writers like Charles Taylor, Alasdair MacIntyre, and 
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Michael Walzer. It represents a counterposition to radical individualistic lib-
eralism, which has dominated the Western po liti cal landscape since the mid- 
1970s.

Th e main communitarian concern is that the overemphasis on individual 
liberty undercuts the cohesion of communities. Liberalism, communitarians 
argue, promotes a society of “unencumbered subjects” (Sandel 1982, 175), that 
is, of unattached, purely self- interested and instrumentally related individu-
als, i ncapable of achieving genuine community. Th e constitutive l iberal (or, 
more precisely, libertarian) assumption of mutually disinterested individuals 
and its contractarian notion of obligation and commitment are perceived as in-
herently fl awed.12 In opposition to the libertarian view, communitarians claim 
that human beings are not abstract individuals composed only of general pow-
ers and capacities. Rather, they are fundamentally committed to certain persons, 
groups, p ractices, i nstitutions, a nd o ther s ocial s tructures a nd o rganizations 
(D. Miller 1988, 649). Th e communitarian self is a socially embedded self; it is 
at least partly defi ned by its relationships and social commitments that form 
an important part of our personal identity.

Communitarians relativize the liberal claim for individual self- determina-
tion in a distinctive way. For them, the individual is at least partly constituted 
by communal commitments and values that are not up to the individual’s free 
choice (A. E . Buc hanan 1989, 8 53). I ndividuals a re t hus a t l east pa rtly d i-
rected by values and ends they cannot freely choose but only discover through 
their inherent embeddedness in the community. Th e goals and values of the 
communitarian individual are the ones it appropriates from the community 
(Sandel 1 982, 5 4ff .); t he c ommunity i s r egarded a s t he u ltimate s ource o f 
identity and moral value. A community in the communitarian sense is thus 
not merely a n association of individuals w ith congruent interests (as l iber-
tarians interpret contractual relationships) but is constituted by the common 
ends and values of its members. Individuals think of themselves primarily as 
members of t he group and of t heir values as values of t he community. Th e 
diff erence between “mine” and “ours” in their conception of community re-
cedes into the background and eventually breaks down completely (A. E. Bu-
chanan 1989, 857).

A r ights- based c osmopolitan p erspective, i n c ontrast, holds t hat t he i n-
herent moral worth of individuals is in de pen dent of the community to which 
they belong (C. Jones 2001, 16). In its most radical form, communitarianism 
rejects t he e xistence o f i ndividual r ights. A t b est, i t ac knowledges c ertain 
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rights held by groups. Individual rights are seen to subvert and atomize com-
munity and to alienate persons from one another by preoccupying them with 
the p rotection o f t heir o wn i nterests r ather t han t hose o f s ociety a t l arge. 
More moderate views acknowledge the existence of individual rights but deny 
the prominent status they enjoy in liberal theories. Th ey criticize the “missing 
dimension of sociality” in contemporary rights talk (Glendon 1991, 109ff .)  
and on this basis opt for infringements or limitations of individual rights by 
certain app eals to t he c ommon good (A. E . Buc hanan 1989, 855). With h is 
work Th e C ommunity of R ights (1996) A lan G ewirth p rovided p erhaps t he 
most powerful refutation of the communitarian claim against individual rights. 
Gewirth showed that rights and community are not antithetical to each other 
but have a relation of mutual support:

Because this principle of human rights entails the requirement of mutual re-
spect (and of mutual aid when needed and practicable), it is a principle of social 
solidarity, as against exclusive preoccupation with personal interest. Th is  soli-
darity requires institutions whereby hitherto deprived groups can be brought 
nearer to e quality. By t he e ff ective re cognition of t he mutuality e ntailed by 
human r ights, t he s ociety b ecomes a c ommunity. S o t he a ntithesis b etween 
rights and community is bridged. (Gewirth 1996, 6)

Th us we are not to confuse individual rights with mere enablers of unfet-
tered market liberalism. On the contrary, they need to be seen as a protection 
from the potentially harmful consequences such radical libertarian interpre-
tations of society might indeed have on the viability of genuine communities. 
Th erefore, individual r ights protect rather than undermine community (see 
also Raz 1986, 253f.; Feinberg 1988, 81ff .; A. E. Buchanan 1989, 858ff .). Judith 
Shklar (1986, 25) asserts that “rights have never been demands only for more 
shares of what ever pie was available, nor are they inherently hostile to social 
conscience.” Rights, she argues, have an inherently social meaning; their as-
sertion and defense are not aimed only at the par tic u lar individual but always 
denote protest against social injustice at the same time (Shklar 1986, 26).

Th e communitarian limitation of rights to g roup rights is dangerous not 
only to t he protection of individual dignity but a lso to t he v iability of com-
munities. If rights to freedom of expression, thought, religion, and association 
 were to b e perceived exclusively as group rights, they would protect existing 
communities from intrusion but would provide no protection to the possibil-
ity of forming new communities, which most oft en originate in the beliefs and 



82  Toward Rights- Based Cosmopolitan Justice 

actions of an individual or a minority (A. E. Buchanan 1989, 862). Th is is not 
to be misunderstood as an argument or a s tatement against the existence of 
group rights per se. However, it is unlikely that there are any group rights that 
do not ultimately derive from individual rights. Th is insight is important fi rst 
of a ll i n t hose c ases where perceived g roup r ights constitute a t hreat to t he 
moral rights of individuals. Such potential group entitlements must be con-
sidered strictly illegitimate.

Communitarians claim that social integration cannot be achieved on the 
basis of atomistic concepts of personal lives but only through an orientation 
to sha red mo ral v alues. Th erefore, t hey c ling to Ro usseau’s (1968) i deal (or 
utopia) of communities so homogeneous that a single conception of the com-
mon good or “general will” indeed becomes possible. Evidently, this has far- 
reaching c onsequences n ot o nly f or t he r elation b etween c ommunity a nd 
rights but similarly also for the perceived role of justice in society. Th e more 
individual conceptions of the good l ife converge on a shared common good 
(that is, the more pluralism is replaced by uniformity of values and goals), the 
more j ustice l oses i ts c onstitutive p urpose f or s ociety. W here p luralism i s 
non ex is tent, individual conceptions of the good life do not confl ict with one 
another, and hence there are no circumstances of justice. In communitarian 
thought, all individual life scripts and consequently the  whole concept of jus-
tice are a der ivative of the historically and morally grown conception of the 
good w ithin a pa r tic u lar communal d iscourse and t radition t hat represents 
the normative ideal for the arrangement of both personal and social life. Jus-
tice, from that perspective, turns into a mere remedial virtue (A. E. Buchanan 
1989, 8 53). I t i s n eeded o nly w hen t he h igher v irtue o f c ommunity b reaks 
down. Th us c ommunitarians c onclude t hat l iberal s ocieties v alue justice s o 
highly precisely because they suff er so grievously from this defect (A. E. Buch-
anan 1989, 876). Th e shared conception of the good replaces the justice focus 
as an orienting societal ideal because, as Sandel (1982) pointed out, any con-
ception of a j ust societal order must necessarily refer back to a sha red value 
basis. Th eories of justice that disregard this categorical primacy of the cultur-
ally traditionalized vision of the good, according to communitarians, will in-
evitably lead to societal disintegration and alienation.

To the extent that communitarians refer to specifi c attachments as the basis 
for t he der ivation of ethical principles, t hey argue f rom a p osition of ethical 
particularism or relativism (as opposed to ethical universalism). Ethical relativists 
hold that ethics and thus justice are subject to community- relative standards. 
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Intercultural c omparisons o f e thical s tandards a re p erceived a s i mpossible 
(C. Jones 2001, 111). From the communitarian perspective, any conception of 
justice must thus necessarily be dependent on the specifi c conception of the good 
upheld by a par tic u lar community, whether po liti cal or cultural (Ulrich 2008, 
239). In t heir eyes, t here is no such t hing as a n eutral, t hat is, impartial and 
therefore universal, standpoint of justice. Th e ideal of equality of opportunity, 
for example, is regarded as inherently misguided because of the great cultural 
variety of diff erent concepts of the good life and thus the impossibility of de-
fi ning u niversally w hat a re to b e c onsidered e qual opportunities i n t he fi rst 
place (Boxill 1987, 143ff .). Equality of opportunity, they claim, presupposes a 
certain degree of cultural consensus. Hence what can be considered just or un-
just can be formulated only against the background of the valid practices of a 
specifi c community. Th is resembles the core message of Walzer’s (1983) com-
munitarian theory about the spheres of justice:

A given society is just if its substantive life is lived in a certain way— that is, in 
a way faithful to t he shared understandings of t he members. [ . . .  ] Justice is 
rooted in  t he di stinct un derstandings o f p laces, h onors, j obs, t hings o f a ll 
sorts, that constitute a shared way of life. To override those understandings is 
(always) to act unjustly. (Walzer 1983, 313f.)

From this perspective, global justice is not merely utopian but a downright 
illusion— it i s c onceptually a nd subs tantively me aningless. It i s a gainst t his 
background that MacIntyre (1981, 67) refutes human rights as historical fi c-
tion and mocks them as a mere belief in witches and unicorns.

A reply to the communitarian attacks on cosmopolitanism must address two 
endemic fl aws in the communitarian argument. Th e fi rst fl aw is the wrong nor-
mative c onclusion c ommunitarians d raw f rom t heir ju stifi ed objection to t he 
defective libertarian conception of the self. Th e second fl aw derives from confus-
ing a justifi ed cultural relativism with an illegitimate stance of ethical relativism. 
Th e refutation of these two inconsistencies will ultimately lead to the collapse of 
the communitarian position. Let us have a brief look at both of them.

Th e communitarian critique in general is valuable insofar as it uncovers 
some o f t he i nherent w eaknesses a nd fl aws o f r adical e conomic l iberalism. 
However, t he rejection of t hese l ibertarian assumptions does not mean t hat 
we must give up on liberal ideals altogether. My earlier elaborations on the 
foundations of contractarian thought should have rendered clear that we can 
be on the side of the communitarians in regard to the critique of the radical 
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liberal self without giving up the liberal stance. Th e liberal po liti cal thesis, as 
Allen E. Buchanan (1989, 853) summarizes, “can survive the abandonment of 
those views which communitarians rightly criticize.” Th us a well- understood 
liberal c osmopolitanism do es n ot a t a ll den y t he c onstitutive rol e o f s ocial 
embeddedness in the development of our personal identities. On the contrary, 
defi ning human nature as an inherently moral nature means referring both to 
its self- determination and its sociability. Th e self- conception of the individual 
thus der ives f rom a ba lance b etween p ersonal a nd s ocial i dentity (U lrich 
2008, 280) rather than from its reduction to either libertarianism or commu-
nitarianism. Th erefore, human beings can be understood as inherently social 
creatures b ut w ith a n u ndeniable a bility f or c ritical r efl ection a nd a utono-
mous self- determination. Th us well- understood po liti cal liberalism does not 
at all reject but, in fact, crucially relies on the premises concerning the critical 
importance of community (A. E. Buchanan 1989, 860).

Th e cardinal error of t he communitarian critique is its overstatement of 
the aspect of sociability at the expense of individual identity. Furthermore, it 
confuses the constitutive importance of community for personal identity with 
a normative claim for categorical conformity to traditional communal norms 
and values (Ulrich 2008, 281). Th erefore, communitarianism robs mature adult 
human beings of their critical perspective and undercuts their individual au-
tonomy and indeed their status as moral agents by holding on to a dog matic 
account of role conformity. It is against this background that feminist think-
ers have (rightly) objected that the communitarian conception of the self as a 
derivative of given roles and values is especially prone to trap women in tradi-
tionalistic, male- dominated role patterns. Th us communitarianism lacks the 
critical perspective from which closed value systems based on potentially un-
just and exclusionary traditions could be ethically assessed. In the global con-
text this turns well- understood cultural diversity and pluralism into a danger-
ous ethical relativism that calls into question even the most basic humanitarian 
minima.

Th is takes us to the second argument. It is a common and widespread ne-
glect that cultural relativism is not suffi  ciently distinguished from and is oft en 
confused with ethical relativism. While cultural relativism denotes the recog-
nition a nd a c know ledg ment o f d iff erent c ultural a nd mo ral p ractices a nd 
traditions and thus refutes the legitimacy of one dominant global moral prac-
tice, ethical relativism additionally refutes the existence of superior universal 
ethical principles. What is oft en overlooked is that ethical universalism does 
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not contradict cultural relativism. Universal e thical principles can be inter-
preted in culturally specifi c w ays a nd l ead to a v ariety o f d iff erent moral 
norms and practices. Th e claim against moral paternalism, imperialism, cul-
tural oppression, or forced assimilation and the like does not have to lead us 
into a position of ethical relativism. Th e cultural diversity of which communi-
tarians a re j ustifi ably f ond ca n b e a chieved w ithout c ompromising e thical 
universality. On t he contrary, it i s precisely t he u niversal principle of equal 
moral concern and respect that protects cultural diversity and its legitimate 
interpretation within and between countries. Tolerance of d iff erent cultural 
practices and traditions, in other words, presupposes equal respect at a u ni-
versal level. Ethical universalism is thus not at all the enemy of, but a neces-
sary precondition for, a well- understood cultural pluralism.

Against t his bac kground, t he c ommunitarian ac count of e thical relativ-
ism is counterproductive from two perspectives. First, it expresses a danger-
ous nihilism and “anything goes” mentality in the g lobal context and lends 
justifi cation to any ideologically driven attitude, no matter how harmful and 
oppressive it may be. It covers its own ignorance with a false call for tolerance 
and opens the door to inhumanity, oppression, and gross violations of human 
rights. Second, it undermines its own ideals by turning pluralism into dog-
matic c onformism a t t he do mestic l evel b y sub jecting e verybody to a fi xed 
account of moral norms and values. It makes a big diff erence for the lives of 
free and equal human beings whether we understand their inherent sociabil-
ity merely as empirical observations or as conformist normative claims. Th er e 
is no doubt that community is important and even constitutive for human be-
ings. However, emphasizing its importance on a nondogmatic basis does not 
contradict but presupposes the critical focus derived f rom an impartial and 
thus universal standpoint. From this perspective, global justice is not a c on-
tradiction but the very foundation of any legitimate “communitarianism” in a 
globalizing world.

The Nationalist Objection: The Ethical Signifi cance of Boundaries 

and Citizenship

Th e nationalist critique can be regarded as a special case of communitarian-
ism because most commonly it is the nation that builds the communal refer-
ence point for communitarian a rguments. Th us communitarian arguments 
usually deal with the ethical signifi cance of nationality for our identity (D. Miller 
1988; Tamir 1993). Th e na tionalist ob jection a ims a t r efuting t he c laim o f 
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generality of cosmopolitanism. Th e w orldview o f mo dern h uman b eings i s 
profoundly shaped by the po liti cal boundaries that demarcate the territories 
of discrete and mutually exclusive nation- states. Th e image of a w orld or ga-
nized through and divided into territorial states predetermines the range of 
concepts and solutions we perceive as feasible and worth taking into consid-
eration i n order to r espond to n ovel social a nd societal problems. It i s t his 
dominant worldview that prompted Edmund Burke (2003) to formulate his 
powerful critique of the French Revolution to which Th omas Paine famously 
replied w ith Th e R ights of Man  (1985). Bu rke a ttempted to r efute t he e xis-
tence of u niversal r ights held equally by a ll human beings. I n h is opinion, 
only citizenship within a par tic u lar po liti cal community and thus within the 
nation- state could constitute the rights of human beings. In Burke’s view, the 
“rights of man”  were not rights of human beings per se but rather the rights 
of En glishmen, the rights of Frenchmen, and so on. Ultimate ethical signifi -
cance, from that point of view, must be derived from the po liti cal boundaries 
of the nation- state.

Burke’s v iew still l ingers in our dominant perceptions of people’s r ights. 
Even though human rights are almost universally accepted, their realization 
is still closely connected to t he concept of citizenship. Giving special ethical 
signifi cance to c itizenship a nd ac cordingly to t he ter ritorial b oundaries to 
which citizenship is tied does not necessarily deny either the possibility of a 
global scope of justice (e.g., D. Miller 1988, 647f.; 1999, 19f.; Scheffl  er 1999) or 
that of universal ethical principles and human rights. What it does deny, how-
ever, i s t hat t hese g lobal o r u niversal p rinciples l ead to s trong u niversal o r 
transnational obl igations. Th us foreigners a re perceived a s having t he same 
rights as we do, b ut t heir r ights g ive r ise to mo ral c laims only against t heir 
own compatriots and their own government, not against us and our govern-
ment. Th e po liti cal boundaries of t he state a re perceived to ma rk t he legiti-
mate l imits of moral obligations deriving from universal rights. Our obliga-
tions to o ur compatriots are regarded as more extensive t han obl igations to 
strangers (D. Miller 1988, 647). Even the less urgent needs of compatriots are 
oft en perceived to take priority over the more urgent needs of strangers. 
Hence, on the one hand, we agree to the existence of universal human rights, 
on the other hand, we hold that their realization must predominantly depend 
on the state of which we are citizens ( O’Neill 2000, 170).

Depending on which community is perceived to b e relevant— the nation 
or t he state— this strand of criticism of cosmopolitan justice usually carries 



Principles of Global Justice  87

the label of either nationalism or statism. Statists argue that states are the ap-
propriate u nits o f mo ral c oncern; na tionalists em phasize t he na tion a s t he 
bearer of moral value. Both of them, however, claim that we have special rela-
tionships to those with whom we share a state or a nation (Satz 1999, 68f.), and 
both defend t heir c laim w ith a n array of d iff erent but interconnected argu-
ments.13 What all those arguments have in common is their emphasis on the 
alleged e thical sig nifi cance of po liti cal boundaries for t he c ircumvention of 
the universal applicability of principles of justice and the corresponding moral 
obligations. In the following, I w ill examine the most signifi cant of these ar-
guments in more detail.14

Compatriot Favoritism Based on Special Relationships?    “Compatriot favor-
itism” (C. Jones 1999, 127ff .; 2001, 111ff .) is usually based on the argument that 
we share special relations with our fellow countrymen. It is argued that spe-
cial relationships generally lead to t he der ivation of special r ights (H. L . A . 
Hart 1984, 87), which in turn lead to sp ecial and deeper obl igations toward 
compatriots. It is irrefutable that in certain cases special relationships indeed 
do en compass sp ecial obl igations. Th ere a re f orms o f e thical pa rticularism 
that we intuitively perceive as legitimate. For example, it i s a c ommonsense 
assumption that the relation between parents and their children leads to spe-
cial obl igations o n b oth si des. E ven memb ers o f t he w ider f amily c ircle o r 
close friends might fall into this category of special relationships. It is com-
monly assumed that it is the intimacy of these relationships that implies spe-
cial moral concern. Th e ethical signifi cance of this intimacy derives from the 
constitutive i mportance o f t hese r elationships f or a f ulfi lled h uman l ife. A 
more g eneral p erspective su ggests t hat c ertain sp ecial t ies a re l egitimate i f 
they can serve as a principle for everyone. Hence in order to be legitimate, the 
partiality deriving from special treatment must itself be justifi able and uni-
versalizable from the impartial standpoint. Some forms of ethical particular-
ism certainly fulfi ll this condition— for example, those intimate relationships 
that form the personal sphere for each of us (Nussbaum 1996a, 13)— but do 
they include also special obligations to compatriots?

Compatriot favoritists draw an analogy between their own claim and the 
special t ies w e ma intain to o ur i ntimate f riends a nd f amily. H owever, i t i s 
hard to see to what extent we really share an intimacy with compatriots that 
resembles the one of such special relationships. We all know the cozy feeling of 
meeting a f ellow countryman far f rom home— the sha red language, h istory, 
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and culture build an immediate connection and conversation starter that we 
might indeed not share with foreigners. However, it seems that it is rather the 
special c ircumstances t han t he sp ecial r elationship t hat ma ke u s f eel c on-
nected in this situation; aft er a ll, t he same person would be a f oreigner l ike 
any other on our “home turf.” Hence, although we immediately recognize our 
friends and family irrespective of the context we are in, most of our compatri-
ots remain complete s trangers to u s, just a s d istant foreigners a re (C. Jones 
1999, 139; Cabrera 2004, 22f.). From this perspective, intimate relationships 
make a weak foundation for patriotism.

Rather than in meaningful ties, patriotism roots in plain collective self- 
interest (Pogge 2002a, 124). I ndeed, i t i s a c ommon realist a ssumption t hat 
governments have an overriding (special) obligation to ac t strictly in the na-
tional i nterest. Accordingly, p o liti cal r ealists c laim t hat t here i s l ittle ro om 
for international ethical principles t hat constitute similar obl igations across 
national borders. Th e main motives in international politics, they argue, are 
competing national interests. But even if competing national interests factu-
ally  were t he s ole mo tives i n w orld p olitics, t his do es n ot me an t hat t hey 
should be. Self- interest cannot be a l egitimate reason to d isregard universal 
ethical principles and to restrict the claim of justice to t he boundaries of the 
nation- state. Governments are the agents and representatives of their citizens, 
but that in itself does not establish a general permission to give unlimited and 
unconditional priority to t heir interests. If, as I showed earlier, it is not mor-
ally permissible for individuals to s trictly and unconditionally act according 
to their own self- interest at all times, then it must be equally illegitimate to 
appoint an agent (the government) that does so on their behalf (Pogge 2002a, 
126; see also Goodpaster 1991, 68). In domestic aff airs it seems common sense 
that people must not have others do for them what they are not allowed to do 
themselves, so why should this be any diff erent in the international or global 
sphere (Beitz 1999a, 24)?

Th is s ame conclusion c an be reached t hrough a d iff erent a rgument. We 
acknowledge t hat c ertain c lose relationships to f amily memb ers or f riends 
are associated with prioritizing their moral claims over the moral claims of 
strangers, but we generally oppose such preferential t reatment where it d is-
torts the playing fi eld (Pogge 2002a, 118ff .). Th e claim for a level playing fi eld 
marks the l imit of such commonly accepted partiality insofar as special t ies 
are not supposed to p lay a role, for example, in public decision- making pro-
cesses of state agents and offi  cials (Cabrera 2004, 24). Th is leads us to an inter-
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esting perspective that a llows for a c oncise argument in favor of cosmopoli-
tanism and exposes the inherent inconsistency of compatriot favoritism at the 
same time:

How can we despise those who seek to slant the national playing fi eld in favor 
of themselves and their relatives and yet applaud those who seek to s lant the 
international playing fi eld in favor of themselves and their compatriots? How 
can we ask our offi  cials to put t heir own family’s fi nances out of t heir minds 
when deliberating about the domestic economic order (e.g. the tax code) and 
yet expect those same offi  c ials to have their own nation’s fi nances uppermost 
in t heir m inds w hen d eliberating a bout t he g lobal e conomic ord er? ( Pogge 
2002a, 124)

In other words, i t seems h ighly questionable a nd at least i nconsistent to 
argue f or e quality o f o pportunity w ithin na tional b orders a nd a t t he s ame 
time to deny the validity of those same arguments at the global level. How can 
we c onsider i t d iscrimination i f p eople en joy f ewer l ife c hances b ecause o f 
ethnicity, class, and social status on national territory, but see no problem if 
this i s c aused b y na tionality o r c itizenship a t t he g lobal l evel (Caney 2 001, 
114f.)? If we accept that the moral worth of people is in de pen dent of the com-
munity they live in, we cannot reasonably defend inequalities in life chances 
deriving f rom where t hey come f rom. To regard people a s moral equals, a s 
Nussbaum (1996b, 133) r ightly s tates, “ is to t reat nationality, e thnicity, reli-
gion, class, race, and gender as ‘morally irrelevant’— as irrelevant to that equal 
standing.”

Th e case for a level playing fi eld can be made even stronger by looking at 
the global order as downright harmful to the poor (Pogge 2001a). It seems evi-
dent that our (negative) duty not to harm or even kill others holds without 
distinction for compatriots and foreigners. Th erefore, Pogge (2002a, 133ff .)  is 
right in claiming that changing our perspective to such a negative duty in the 
justice of the global order makes a mo mentous moral diff erence because fo-
cusing on the duty not to harm would make a strong case for global justice 
even against those who deny transnational obligations to help. Aft er all, how 
can we consistently accept a negative duty not to maintain national economic 
institutions t hat cause extreme domestic inequalities a nd poverty but reject 
exactly the same argument for the global economic system?

Some might oppose such insights on the basis of the closely related argu-
ment that cross- border moral obligations confl ict with the claim for national 
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sovereignty. Th us po liti cal realists oft en accuse cosmopolitanism of not pay-
ing suffi  cient attention to values like national autonomy and sovereignty (see, 
e.g., D. Chandler 2003). Th e sovereignty of states, they argue in the sense of 
Jean Bodin (1962, 84ff .), is absolute; that is, it cannot be subjected to h igher 
(ethical) s tandards a nd r ules. Th e a rgument t hat cosmopolitan justice con-
fl icts with state autonomy or sovereignty, however, is based on a categorical 
mistake. Because justice is the part of morals with the highest binding power, 
state a utonomy a nd s overeignty c an a t b est b e der ivatives o f mo re ba sic 
principles of justice (Beitz 1999a, 69). Th at is, state autonomy is not valuable 
in itself but only insofar as it enhances the equal (real) freedoms of human 
beings. Hence where the rigid claim of national sovereignty creates illegiti-
mate exclusions and unjustifi ed deprivations among human beings, we do 
not face a c ase of irresolvably confl icting values but one that calls for a re-
allocation of po liti cal authority in the name of justice. Th us state autonomy 
must be connected both to considerations of domestic justice and to princi-
ples of g lobal justice (Beitz 1999a, 179). A nd because g lobal justice i s best 
defi ned in terms of cosmopolitan principles, t he adequacy of a c oncentra-
tion of sovereignty at one par tic u lar level must indeed be questioned. Rather, 
cosmopolitanism dema nds t he v ertical d ispersal o f a uthority b oth a bove 
and below t he state level to a im at t he best possible achievement of g lobal 
justice (Pogge 1992, 57ff .) .

Compatriot Favoritism Based on Shared Identity?    Th e analogy to the special 
relationships we maintain with friends and family, as we saw earlier, fails for 
the case of compatriots. Th is leaves open t he somewhat more general c laim 
that our special obl igations to c ompatriots der ive f rom our sha red national 
identity (see, e.g., D. Miller 1995, 49). Th is identity argument is more plausi-
ble than the one based on special relationships, but as I will show, it remains 
problematic.

Identity i s u sually p erceived a s b eing c onnected n ot s o much to a s tate 
as to a nation. Statism as a doctrine that defends the status quo among states 
is dependent on nationalism if it is to draw upon the identity argument. Th us  
nationalism can provide an explanation why states may have value for their 
members; pure statism, however, cannot (B. Barry 1999, 38). Without nation-
alism as a basis, statism has no theory about how state boundaries should be 
drawn. It simply takes them as given (B. Barry 1999, 25). Despite the roman-
ticizing or even misleading notion of the nation- state, the boundaries of 
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nations and states are oft en not congruent in reality. Th is removes the poten-
tial j ustifi catory ba sis o f na tionalism f rom t he s tatist a rgument a nd l eaves 
state boundaries with a stance of arbitrariness.15

Let us ignore these insights for a moment and simply grant some validity 
to the general argument that a shared identity can be a reason for special obli-
gations. Does this make a case for compatriot favoritism? Most likely it does 
not. If shared identity  were indeed a valid criterion for the foundation of spe-
cial obligations, then the relevant boundaries could be drawn in many diff er-
ent ways. Nationality is certainly not the only factor that defi nes the identity 
of human beings. In the same way human beings might feel as part of a na -
tion, they can also be members of religious groups, professions, academic so-
cieties, a nd o ther g roupings. A ll o f t hese a re e qually—in t he c osmopolitan 
age (see Beck 2006) perhaps even more— important and constitutive for the 
multiple identities of human beings. Many of them, however, cut across the 
boundaries of states and nations. Th us making a case for compatriot favorit-
ism based on identity involves more than simply refuting cosmopolitan gen-
erality; it includes the positive demonstration that the ethically primary group 
is indeed the one defi ned by po liti cal boundaries rather than by religion, sex-
ual orientation, or some other characteristic (Shue 1980, 138). However, there 
is s imply no  o bvious re ason t hat ou r n ational id entity s hould ove rride a ll 
other i dentity- building f actors a nd g roups t hat do n ot n ecessarily c oincide 
with g iven ter ritorial b oundaries. F or e xample, i t i s do ubtful t hat a yo ung 
French black woman identifi es more w ith a r etired French white ma n t han 
with a young black woman who happens to be from the Netherlands (see Shue 
1980, 137). At the very least, the identity argument is not as clear- cut and ex-
clusive as the nationalist account would suggest.

Moreover, there seems to be an indissoluble contradiction between argu-
ing for special ties arising from a shared national identity and the realization 
of justice for ethnic minorities within state borders. One could argue that this 
is what the institution of citizenship is for. By granting citizenship to minori-
ties, w e c an e ff ectively integrate them into the circle of compatriots. Th is  
strategy, however, would defeat rather than support the identity argument. De 
facto citizenship and identity are not the same thing (D. Miller 1988, 657). In 
cases w here g ranting c itizenship me ans subjecting m inorities to p olicies o f 
cultural, r eligious, a nd t raditional a ssimilation, t he i dentities o f m inority 
groups might even be destroyed ( O’Neill 2000, 173). Hence replacing identity 
with de facto citizenship, that is, granting equal rights qua citizens instead of 
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qua human beings, as suggested, for example, by Harris (1987, 147), turns the 
special- ties argument into an entirely arbitrary aff air. Aft er a ll, what are the 
morally justifi able criteria for inclusion and exclusion in this regard?

Appiah (1996, 28), who is himself a def ender of moral cosmopolitanism, 
claims that because human beings live in po liti cal orders that serve as a plat-
form for arguing and debating questions of public right and wrong, the fact of 
being a fellow citizen is not morally arbitrary. Th is insight is true but misses 
the point. Nobody denies that factually such communicative or del iberative 
pro cesses do create moral signifi cance for those who are a part of them. Being 
a citizen of one country rather than of another does indeed have moral sig-
nifi cance. But these deliberative pro cesses evolved as a consequence of given 
state boundaries rather than providing a normative justifi cation before draw-
ing them. Relying on the moral signifi cance of the pro cesses that result from 
given boundaries in order to justify those same boundaries is a logical fallacy 
or petitio principii. Th e question of who gets to be included and excluded in 
the initial pro cess of drawing boundaries remains open and subject to justifi -
cation. “ To s ay t hat relationships matter to e quality,” Debra S atz (1999, 76) 
rightly notes, “is not to regard current relationships as givens, without need of 
justifi cation.”

One could counterargue that shared identities evolve over time. Granting 
citizenship could thus be considered a pa rt of a “nation- building” (Anthony 
Smith 1986, 200ff .) project that at least in the long run leads to some form of 
territorially b ounded i dentity a mong de f acto c ompatriots. I f w e l eave t he 
earlier a rgument r egarding m ultiple i dentities a side, t his c ould p otentially 
reestablish a c ase for at least a moderate form of compatriot favoritism. Th is  
argument also, however, is circular and inherently self- defeating. If we justify 
special obligations to compatriots on the basis of our shared identity, we can-
not at the same time defi ne this shared identity by referring to de facto com-
patriotism; s omething ha s to g ive a t o ne p oint. Fu rthermore, t he i mplicit 
confession that national identity is in fact not a “given reality” in the sense of 
a “blood and soil nationalism” (B. Barry 1999, 18) but is socially constructed 
or even “manufactured” to suit specifi c p o liti cal i nterests ( D. M iller 1 988, 
654) makes it per se subject to critical refl ection and justifi cation. Aft er all, the 
“nation” could have been constructed diff erently. From that perspective, there 
seems no a priori reason why the same thing could not be done at the supra-
national level; a case in point is the Eu ro pe an  Union, which can be interpreted 
as a real- life attempt to redraw po liti cal boundaries at the regional level. Evi-
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dently, drawing moral boundaries based on identity is a sl ippery slope; how-
ever we turn the argument, there is no evident reason why nationality should 
be the one dominant determining factor.

Th is means neither t hat po liti cal boundaries must per se be regarded as 
illegitimate nor  t hat nationalism i s per s e i ncompatible w ith cosmopolitan-
ism. People do ha ve a r ight to s elf- determination a nd self- government, a nd 
this r ight c an certainly be achieved best t hrough decentralization of sover-
eignty. Aft er all, human beings are not only Stoic moral citizens of the world 
but also Aristotelian po liti cal animals. Po liti cal boundaries— however we end 
up drawing them— are not simply obsolete but are a necessary part of the cos-
mopolitan goal of human autonomy and self- determination (see Beitz 1999a, 
105ff .). Accounts of nationalism that are designed with the intent of realizing 
these goals in an equal manner for a ll human beings, such as Brian Barry’s 
(1999, 53ff .) “civic nationalism” and Kwame Anthony Appiah’s (1996) “rooted 
cosmopolitanism” (or “cosmopolitan pa triotism”), ma y v ery l ikely adv ance 
such c osmopolitan en ds. A ft er all, cosmopolitanism is not at odds with us 
acknowledging and l iving our local identities, but it requires us to c ritically 
refl ect upon t heir implications in l ight of t he overarching criterion of equal 
moral worth of a ll human beings worldwide. Rather than having to g ive up 
one’s local roots, being a world citizen means to be critically aware of them in 
light of humanity at large.

Under no circumstances, therefore, is there a reason that boundaries should 
be designed as impermeable or fi xed at the outset. On the contrary, if arbitrari-
ness, discrimination, and ethical dogmatism ought to be averted, boundaries 
must be regarded as porous and principally changeable. State boundaries can 
never have more than derivative ethical signifi cance. Th e only thinkable de-
fense of statism is to show that it is superior to any alternative arrangement in 
advancing equal rights for all human beings (B. Barry 1999, 38). However, if it 
turns out that boundaries hinder rather than further the equal realization of 
human beings’ most basic rights— and a mere glance at existing inequalities and 
exclusions between and within states suffi  ces to confi rm that this is currently 
the case— then we seem to have a strong argument for redrawing or reconfi g-
uring them in a more favorable way.

Compatriot Favoritism as a Mere Result of Excessive Demands of Global Justice?    
Aft er showing the ambiguity of the identity argument in regard to the bound-
aries of the nation- state, one might still argue that the claim for cosmopolitan 
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justice is morally and pragmatically too demanding both for individuals and 
for states. Fletcher (1993, 21), for example, considers it utopian to assume that 
our loyalty is l imitless. Our “natural l imits of sympathy,” he claims, prevent 
us from showing concern for all people living on this planet. Similarly, Rich-
ard Miller (1998, 215) claims that there is “a psychologically inevitable limit 
on trust and respect,” and Nathan Glazer (1996, 63) also raises the question of 
“how far bonds of [ . . .  ] loyalty can stretch.” Let me make three short points 
in response to these objections.

First, the attempt to refute cosmopolitanism on the basis of human beings’ 
limited capacity of loyalty rests on a misinterpretation of its normative claim. 
Cosmopolitanism does not ask us to be loyal to all human beings but rather to 
grant equal consideration to justifi ed claims of all human beings despite the 
fact that our sense of loyalty is naturally limited to less inclusive groups (C. Jones 
2001, 137). It is precisely because our natural sense of loyalty is limited that the 
claim for g lobal justice i s i mportant. Th us global justice is not dependent on 
people’s limitless loyalty but rather on their global sense of justice (Rawls 1971, 
496ff .; Beitz 1999a, 155; Höff e 2002c, 341ff .). A g lobal sense of justice derives 
from a global sense of community. Insofar as the scope of communal identity, 
as seen earlier, is not a natural given but socially constructed, there is no reason 
why the development of a global sense of justice should be impossible. Second, 
arguing in favor of compatriot favoritism on the basis of the limits of loyalty 
implies that our natural psychological limits of loyalty coincide precisely with 
state b oundaries, w hich s eems r ather a bsurd. Th e e xistence o f t remendous 
diff erences i n si ze a nd p opulations o f c ountries— China v ersus L iechten-
stein, f or e xample— renders t he c oncept o f g iven ps ychological o r na tural 
limits to t he human c apacity of loyalty problematic (Beitz 1999a, 164; C a-
brera 2004, 19). Th ird, although loyalty indeed plays an important role in the 
development of our subjective moral sentiments, these sentiments build only 
one part of our human morality. Th e other part is constituted through our 
capacity for abstraction, that is, for generalizing these sentiments to a n ab-
stract l evel a nd p utting o urselves i n t he sh oes o f a ny g iven h uman b eing 
within a fi ctitious universal role change. While loyalty restricts our aff ective 
sympathy to t he people with whom we share an emotional connection, our 
rationality g ives u s t he u ndeniable c apacity to g eneralize t his s ympathy to 
any given human being, as well as to critically assess it from an impartial 
standpoint. It is the very essence of the moral standpoint that it generalizes 
these sentiments in order to overcome the “natural limits” of our capacity to 
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sympathize. Th e l imits of our a ff ections do not coincide with the limits of 
our moral obligations. Rather than aff ections limiting the scope of justice, it 
is the principles of justice that constitute the limits of the legitimacy of our 
immediate aff ections.

Th is does not yet refute the argument that cosmopolitanism poses prag-
matically e xcessive dema nds f or i ndividuals a nd t hus l acks r ealizability. 
Th erefore, let me add t hree short replies a lso to t his objection. First, g lobal 
justice i s a n ormative i deal t hat ma kes i ts ba sic c laim i n de pen dent o f a ny 
pragmatic considerations. To reject a normative ideal on the basis of the prag-
matic ob jection o f f easibility i s a c ategorical m istake. C ompromises i n t his 
regard must not aff ect the normative ideal but rather the specifi c design of the 
implementation pro cess. Second, implementing and achieving global justice 
are indeed step- by- step pro cesses. However, even a step- by- step approach to 
global justice remains at its core an attempt to realize global justice from the 
beginning on. Hence the pop u lar argument that we should start with realiz-
ing justice w ithin our own countries before caring about its g lobal scope i s 
inadequate even if we take an iterative approach. Such a conception of “loft y 
nationalism” (Pogge 2002a, 129ff .), which rests on “simple coordinational rules,” 
does n ot ma ke s ense e ven f or de voted c ommunitarians l ike Da vid M iller 
(1988, 652). Giving priority to compatriots solely on the basis of coordinative 
considerations makes sense, he argues, only if each person is equally in need 
of help and each is equally able to provide it. However, this is a poor refl ection 
of reality. Th ird, some argue that realizing global justice is a utopian endeavor. 
Th e sheer dimensions of human suff ering on this planet simply overstrain the 
available c apacities f or a lleviation. H owever, e ven i f t heir ba sic c laim  were 
correct, they overlook that the entirety of human misery consists of countless 
individual claims. It is precisely the essence of cosmopolitanism that the indi-
vidual is the center of moral concern, not specifi c aggregates of individuals. 
Even i f it is impossible to r elieve a ll the suff ering on this planet at once, the 
capacities to secure the par tic u lar basic needs and rights of any given deprived 
individual a re c learly a vailable (Waldron 1993, 2 07). A s l ong a s t his i s t he 
case, that is, as long as we are able to improve the situation of at least one de-
prived human being, the claim for global justice retains its normative power.

The Global Focus of Liberalism    Any form of compatriot favoritism that con-
fl icts with the basic rights of noncitizens without being justifi ed by the protec-
tion of higher- ranking rights of compatriots must be considered illegitimate. 
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Th is follows f rom t he s tatus of ba sic r ights a s of h ighest e thical priority by 
virtue of justice. And because rights- based justice at its core can be thought of 
only as global justice, the favorable treatment of fellow citizens must stop 
where i t endangers t he realization of other p eople’s human r ights. I n other 
words, human rights are the “minimal constraint on the scope of acceptable 
partiality” (Pogge 2002a, 124). It is impossible reasonably to defend liberalism 
and a rgue a gainst g lobal j ustice a t t he s ame t ime. I f w e ac cept t his c laim, 
moral cosmopolitanism seems the only a lternative because it is the very es-
sence of liberalism to value people over collectivities (Appiah 1996, 24). A true 
cosmopolitan, that is, a t rue citizen of the world, is thus one “who puts right 
before country a nd universal reason before t he symbols of national belong-
ing” (Nussbaum 1996a, 17).

The “Rawlsian” Objection: Morality of States over Cosmopolitan 

Individualism

Cosmopolitan individualism has been criticized by scholars who adhere to a 
more s tate- centric v iew of g lobal justice. A s tate- centric u nderstanding of 
global j ustice f ocuses o n j ustice b etween s tates r ather t han b etween i ndi-
viduals (Beitz 1999b, 515). Th erefore, it can be defi ned as international jus-
tice. I t l imits p rinciples o f “ global” j ustice to i nternational r elations a nd 
promotes l egal a nd p o liti cal e quality a mong s tates (Beitz 1999b, 518; S atz 
1999, 69). Justice between individuals, within such an account, is perceived 
as a purely domestic aff air a nd entirely up to t he respective governments. 
Against the background of our commonly unquestioning ac cep tance of the 
state system as a quasi- natural given, this perception intuitively appears as 
common sense and refl ects the majority view also among po liti cal phi los o-
phers. On the one hand, it resembles the po liti cal realist claim of state au-
tonomy and moral priority of compatriots. On the other hand, however, it 
refutes t he r ealists’ r esulting s kepticism a bout i nternational e thics ( Beitz 
1999a, 7f.; 1999b, 519ff .) .

Rawls’s original theory of justice as fairness was designed with an exclu-
sively domestic focus. He initially formulated his t heory for a c losed, self- 
contained, national community with only minor relations to other societies 
(Rawls 1971, 457; 1996, 68). Accordingly, in A Th eory of Justice (1971) he de-
veloped a “law of peoples” only for the limited purpose of addressing ques-
tions de aling w ith j ust w ar ( Rawls 1 999b, 5 29). I n h is l ater c hapter a nd 
subsequent book Th e L aw of P eoples (1999a, 1999b), however, he comple-
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mented his theory with a s omewhat broader range of principles of justice 
governing international relations. However, he held to his basic suggestion 
that t here i s only very l imited applicability o f principles o f justice i n t he 
global sphere.

In Th e Law of P eoples R awls applied h is original position experiment to 
the international sphere. Th is experiment, which he conducted also in A Th e-
ory of J ustice, c an b e t hought o f a s a h ypothetical i nternational c onference 
consisting of representatives of states or peoples (Rawls 1971, 378f.; 1999b 534) 
who negotiate behind the veil of ignorance. Th erefore, they must be perceived 
as being deprived of any information about t he par tic u lar circumstances of 
their societies. Surprisingly, despite the close analogy between the domestic 
and the international original position, Rawls concluded that only the fi rst of 
his two principles of justice applies to t he international sphere. Th us he pro-
moted i nternational principles such a s nonintervention, s elf- determination, 
or self- defense, but not an international diff erence principle.

Rawls’s conception of international justice remains limited to the absolute 
minimum, and his hesitation to apply his theory fully to the global sphere was 
rightly criticized. Rawls’s understanding of international justice is explicitly 
anticosmopolitan insofar as he confi rms “the state’s right to do as it likes with 
people within its own borders” (Rawls 1999b, 534). It was Charles Beitz (1999a), 
who, in his normative po liti cal theory of international relations, revised the 
Rawlsian law of peoples along statist lines. Most notably, Beitz argued, against 
Rawls, in favor of the application of a global diff erence principle. Even though 
Beitz claimed that a g lobal diff erence principle must ultimately refer to p er-
sons, he designated states as the primary subjects of international distributive 
responsibilities (Beitz 1999a, 152f.).

Beitz’s conclusion that the diff erence principle must apply a lso to t he in-
ternational sphere certainly makes sense. Analogous to the earlier insight that 
the realization of classical liberty rights is dependent on the realization of so-
cial and economic rights, national autonomy and nondomination depend not 
only on nonintervention by other states but also on economic self- suffi  ciency. 
Th us the viability even of Rawls’s minimal conception is dependent on condi-
tions that demand a much broader approach to international justice. Securing 
the conditions of self- determination, which is one central criterion of Rawls’s 
conception of international justice, requires substantial redistribution of inter-
national resources (Satz 1999, 80). In agreement with this insight, Beitz points 
to the necessity of a g lobal resource redistribution principle and consequent 
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transfers f rom r icher s tates to p oorer ones. Th e c laim for a g lobal resource 
dividend is echoed also by Th omas Pogge (1989). However, for Pogge, an in-
ternational diff erence principle does not go far enough. “Realizing Rawls” to 
the full extent, he claims, would necessarily lead to a full- blown cosmopolitan 
account of global justice (see also Richards 1982; B. Barry 1999, 34ff .), which 
includes extensive transformation of the global economic and po liti cal system 
and a sh ift  and reconfi guration of authority to diff erent loci both above and 
below the state level.

Th us de signing g lobal j ustice a s i nternational j ustice i s a l ess c ommon-
sense conclusion t han it might seem at a fi rst g lance. On t he one ha nd, t he 
roots of our philosophical refl ections on global justice, as seen earlier, are in 
fact cosmopolitan. For the classical Stoic phi los o phers, global justice was in-
tuitively and inherently connected to the concept of world citizenship. On the 
other hand, the perception that the eff ects of the contemporary global (eco-
nomic) system are relevant only to distribution between but not within states 
seems highly counterintuitive (Shapiro and Brilmayer 1999, 2). Referring to 
this latter point, Beitz rightly argues that if, as the Rawlsian conception sug-
gests, we take the worst- off  g roup as a reference point for global distributive 
justice, there is no a priori reason why the membership of this group should 
coincide with that of any existing state (Beitz 1999a, 152f.). Th is insight cor-
responds to Scheffl  er’s (1999, 105) argument that the decisive justice- relevant 
divide occurs less and less between rich and poor nations and more between 
an affl  uent, technologically sophisticated global elite and a g rowing number 
of poor and undereducated people worldwide. Consequently, a g lobal diff er-
ence principle between human beings would not necessarily imply mere in-
tercountry transfers from rich countries to p oor countries. On the contrary, 
rather than being the primary concern of genuinely cosmopolitan justice, in-
tercountry equality emerges as a mere side product of remedying impermis-
sible interpersonal inequalities.

Despite these evident inconsistencies, Beitz does not necessarily consider 
these insights incompatible with a p erspective on states as the primary sub-
jects of international justice. However, he clearly emphasizes “the plausibility 
of a more cosmopolitan and less state- centered perspective” for future inqui-
ries and labels intercountry redistribution “a second- best solution in the absence 
of a better strategy for satisfying a global diff erence principle” (Beitz 1999a, 6, 
152; see also 1999b). However, if the reason for opting for international rather 
than cosmopolitan justice is indeed merely pragmatic, and hence if we advo-
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cate interstatal redistribution on the basis of the belief that this might further 
the achievement of cosmopolitan ideals, then the current g lobal justice de-
bate is clearly trapped in a dead end because empirically the adherence to the 
statist w orld o rder ha s r ather h indered t han f urthered t he ac hievement o f 
cosmopolitan justice. From this perspective, even Beitz’s own argument for 
international justice seems to adv ocate new s trategies w ith much more ex-
plicit cosmopolitan content.

Irrespective of this lack of empirical support, Beitz’s argument that a focus 
on interpersonal inequalities is not necessarily inconsistent with an interna-
tional perspective on justice seems questionable at the outset. Evidently, jus-
tice between states can at best constitute some negative nonintervention and 
autonomy rules as outlined by Rawls, possibly accompanied by some interna-
tional re distributive pr inciples t argeting t he i nterstatal d istribution of  re -
sources a nd material wealth. However, t hese principles c an never cover t he 
full s cope of a r ights- based ac count of justice, w hose focus, a s s een e arlier, 
reaches far beyond the mere distribution of material products and resources. 
An account of international justice that falls short of fully realizing people’s 
rights, however, is problematic because a morality of states can never be a self-
 contained morality but can be defended only by showing how the interests of 
states conduce to the interests of individuals (B. Barry 1999, 14). If this condi-
tion is not met, the justifi catory basis of principles of international justice is 
severely weakened.

Quite in de pen dent of these arguments, Onora  O’Neill (2000, 134) rightly 
questions the realizability of a g lobal diff erence principle. Th e complexity of 
the global structure might make it too diffi  cult to estimate the specifi c eff ects 
certain changes in the structure might have on the position of the worst- off . 
Aft er a ll, neoliberal supporters of a g lobal laissez- faire doctrine still believe 
that t heir approach w ill serve poor people’s interests best— a promise, how-
ever, that has been largely unmet so far. Th us a maximin criterion at the global 
level constituted by the diff erence principle might leave too much leeway for 
interpretations t hat s erve sp ecial i nterests r ather t han t he i nterests o f t he 
worst- off . Th erefore, it simply seems wiser to settle for a position that aims at 
ensuring equal realization of basic human rights and a certain level of human 
well- being for everyone.

Th e state- centric perspective on international justice idealizes the agency 
and mutual i n de pen dence of s tates ( O’Neill 2000, 154). Accordingly, it ob-
structs our view of those global systemic factors that cause and contribute to 
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poverty and in e qual ity on a w orldwide scale rather than providing eff ective 
strategies for achieving global justice. It reduces the claim for global justice to 
the mere transfer of fi nancial assistance from rich to poor countries and fails 
to recognize the negative global systemic eff ects that counteract such develop-
ment philanthropy day by day. Th erefore, if true progress in global justice is to 
be made, we must give up, at least partly, the normative and methodological 
nationalism t hat ha s do minated t he pa ttern o f mo dern t hought p ro cesses 
(Beck 2003, 454; 2006) and start thinking about pressing problems like pov-
erty and in e qual ity in truly global, that is, cosmopolitan, terms.

Global Justice as Human Development

A conception of cosmopolitan justice as specifi ed so far puts people and their 
justifi ed moral claims— that is, their moral rights— to equal access to human 
functionings at the center of attention. Th is claim is of universal validity and 
thus quite in de pen dent of any geographic, cultural, religious, or racial diff er-
ences. Access to diff erent functionings, as seen earlier, is dependent on a per-
son’s capabilities. Th e capabilities to choose eff ectively from diff erent valuable 
functionings de termine a h uman b eing’s f reedom to l ive a s elf- determined 
human life. Justice, therefore, does not aim merely at formal, negative freedom 
but at real, positive freedom. In other words, what matters to human beings is 
not merely having a r ight but t he ability to r ealize i t. Th us achieving justice 
through the enhancement of human capabilities, freedoms, and rights can es-
sentially be understood as a p ro cess of development. Th e reverse perspective 
on such an account of justice as development suggests that development itself 
essentially is a rights- based pro cess.

Hence an account of r ights- based development does not merely promote 
respect for human rights in the pro cess of developing something  else (what-
ever it might be that we consider worthy of developing) but interprets the 
 whole development pro cess in terms of the progressive and ongoing realiza-
tion of human rights. In other words, development and the realization of hu-
man rights are not two separate, divergent pro cesses, nor are they parallel or 
somehow c omplementary ( see, e .g., Do nnelly 1 985b; Sh epherd a nd N anda 
1985, 3) pro cesses that call for harmonization. In fact, development and the 
realization of human rights are one and the same. Th is inherent interconnect-
edness between human development and human r ights has long been over-
looked. Historically, as Mary Robinson (2005, 27) observes, there has always 
been a distance between those in the fi eld of development and those who work 
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on human rights. While the issue of development has been largely dominated 
by economists, social scientists, and policy makers, human rights have been 
the traditional domain of po liti cal activists, phi los o phers, and lawyers (UNDP 
2000, 2).

Th is book suggests that these two seemingly separate fi elds can and must 
be united in the concept of global justice. Development must essentially be 
understood as a p ro cess of achieving equal real f reedom for a ll through the 
continuous realization of people’s rights. It is from this perspective that devel-
opment is essentially to be interpreted as human development.

From Economic to Human Development

It is thanks to the United Nations Development Programme’s (UNDP) an-
nual Human Development Report and the committed internal and external 
contributors to it that human development has become an established term 
in development- related fi elds and a powerful counterweight to conventional, 
mostly neoliberal approaches that have dominated the last three de cades of 
development policy. Th e fi rst report was released in May 1990, when neolib-
eral economic g lobalization was in full swing. Since then, the Human De-
velopment Report has gradually become the fl agship and main platform for 
the ongoing development of this promising approach.16 Conceptually based 
on Sen’s capabilities approach, the reports made signifi cant contributions to 
its operationalization and mea sure ment, as well as its application to diff er-
ent areas and challenges of public policy over the years. Of special impor-
tance in this regard is the report’s Human Development Index, updated 
yearly, which is a comparative mea sure of factors that determine individu-
als’ well- being in diff erent countries rather than focusing on their aggregate 
wealth.

Evidently, the term human development can be specifi ed in many diff erent 
ways, one of which is the rights- based interpretation. However, all these spec-
ifi cations a re u ltimately ba sed o n t he i dea a nd a im to c orrect t wo bl atant 
shortcomings of conventional, neoliberal development approaches. First, hu-
man development i s focused on human beings rather t han on countries as 
the primary subject of development. People, not a c ountry’s gross domestic 
product (GDP), must be the ultimate end of development. Th erefore, it is an 
inherently c osmopolitan c oncept. GD P g rowth a nd a ny o ther s trategies o r 
policies are perceived as desirable only insofar as they benefi t human beings 
and contribute to the improvement of their lives.
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Th is takes us to the second shortcoming of conventional development ap-
proaches. Especially the neoliberal development orthodoxy embodied in the 
Washington Consensus and enforced by the so- called Bretton Woods institu-
tions i s b ased on  “ developmental e conomism” (U lrich 2 004a, 9 ff .), which 
perceives development as an a lmost exclusively economic problem and por-
trays t he generation of economic g rowth a nd national income per se as t he 
panacea for its solution. Earlier I have provided the reasons that such an ex-
clusive focus on income fails from a justice perspective. First, people vary in 
their p ossibilities o f c onverting i ncome i nto de sired ac hievements. S econd, 
the trickle- down eff ect of economic growth is anything but a proven reality; 
in fact, reality rather suggests that a majority of the poor remain unaff ected by 
it. Accordingly, GDP growth a lone does not necessarily lead to a n enhance-
ment of people’s standard of living and may well worsen rather than improve 
in e qual ity within countries.

Economic growth falls short as an indicator of human development sim-
ply because it fails to provide any information about how deprived people are 
actually doing (Nussbaum 2003, 33). Whether economic growth benefi ts the 
poor depends on the public policy and development priorities that a country 
pursues— for example, the infrastructure it builds, the availability of social 
and health ser vices, or the quality of the education system (Haq 1999, 14f.). A 
focus on the mere quantity of economic growth fails to disaggregate such 
important elements of the development pro cess and is systematically unable 
to t ake t heir d iff erent eff ects i nto ac count (N ussbaum 2 003, 3 4). Fu rther-
more, it conceals that poverty is an urgent problem also in industrialized 
nations and thus overstates their status as “developed” countries in general. 
From a r ights- based p erspective, t he d ichotomy b etween “ developed” a nd 
“underdeveloped” countries is misleading. Th e pro cess of enhancing and re-
alizing rights is ongoing not only for what we tend to describe as “developing 
countries” but a lso for wealthy and powerful ones. To an increasing extent, 
industrialized nations also regularly fall short of granting even the minimal 
requirements in regard to t he realization of r ights to a g rowing number of 
people (Donnelly 2003, 15). In short, growth- and income- based approaches 
to development not only lead to misguided policy making but also promote 
the false a nd dangerous perception t hat development i s merely a ma tter of 
giving by the industrialized North and receiving by the South, that it is a ll 
about us helping them, and that it is of no further concern to the industrial-
ized nations themselves.
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If we look at people’s actual state of being, we will be better able to un-
derstand what barriers exist in our societies— locally or globally— to achiev-
ing justice for groups of people who are neglected and discriminated against 
(Nussbaum 2 003, 3 3). To b e su re, n obody den ies t he i mportance o f e co-
nomic g rowth for t he p oor regions i n t his world. Subs tantial a nd reliable 
economic growth, as John Kenneth Galbraith (1996, 24) asserted, is essen-
tial for the “good society.” Mahbub ul Haq (1999, 21), a founding member of 
the Human Development Report, stated eloquently that although economic 
growth i s n ot t he en d o f e conomic de velopment, t he l ack o r a bsence o f 
growth oft en is. However, rather than exclusively focusing on the quantity 
of economic growth, we should pay more attention to its quality, that is, to 
the question of who does and who does not benefi t from it and in what re-
gards. In other words, we must bring the ethical dimension back to the de-
velopment pro cess.

In his important book Development as Freedom (2000) Amartya Sen ex-
amines this ethical dimension within the constitutive role of freedom for de-
velopment. H e i nterprets de velopment a s a p ro cess o f e xpanding t he r eal 
freedoms that people eff ectively enjoy or, conversely, as the removal of major 
sources o f u nfreedom t hat i n t heir d iversity r ange f rom p overty, t yranny, 
poor e conomic opportunities, a nd neglect o f public f acilities to i ntolerance 
and repression (Sen 2000, 3). Interpreting human misery as a lack of freedom 
draws our attention to the multidimensional roots of deprivations rather than 
covering them up by concentration solely on the relief of symptoms through 
income, wealth, and other material goods. It enables us to understand devel-
opment issues much more holistically and to come up with more adequate 
and eff ective solutions. In sum, if human development is interpreted in terms 
of f reedom a nd f reedom denotes t he u ltimate subs tance of r ights, t hen t he 
continuous a nd progressive realization of r ights can be seen as t he very es-
sence of human development.

Rights as Goals: Human Development as the Realization of Rights

A rights- based conception of human development rests on an understanding 
of rights as goals. Th is is implied by the underlying positive interpretation of 
real freedom as the eff ective realization of people’s rights. Th us rights are con-
sidered neither as having exclusively instrumental value for the realization of 
other goals nor as mere side constraints on human activity. Th e former inter-
pretation can be found in utilitarian theory, which, as stated earlier, tends to 
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take j ustice, a nd t hus r ights, i nto c onsideration o nly i f do ing s o en hances 
 social welfare. Th e latter is typical for l ibertarian theories that are predomi-
nantly based on negative interpretations of rights and freedom (see, e.g., Noz-
ick 1974, 166).

An understanding of rights as goals regards rights as inherently valuable 
in themselves. Th ei r fulfi llment or nonfulfi llment serves as a reference point 
for the ethical evaluation of states of aff airs, as well as of human actions (Sen 
1982, 5f.). A ft er t he earlier criticism of t he teleological focus of utilitarian-
ism, one could perceive this consequence- sensitive turn as a weakening of my 
overall t heory. I f a nything, however, i ts explicit d isclosure ma kes my c laim 
more plausible. Aft er all, even constraint- based theories of rights, if they are 
not stripped to an untenable minimum, must inevitably rely on moderately 
consequentialist assumptions simply because potential confl icts of rights can 
be resolved only by referring to an implicit hierarchy of rights (Sen 1982, 6; 
1985c, 136f.).

Take a h ypothetical situation i n which my emergency call to t he police 
could spa re someone f rom being assaulted by a nother person. However, in 
order to place the call, I would have to break into someone  else’s apartment. 
From a s trictly constraint- based perspective that prohibits the direct v iola-
tion of any rights, the break- in could not be justifi ed. Hence I could not use 
the violation of the assaulted person’s rights as a justifi cation for the infringe-
ment o n t he apa rtment o wn er’s r ight. F or mos t o f u s, t his s olution s eems 
unsatisfying; the moral claim for physical integrity of the one in immediate 
danger is perceived as more urgent and important than the claim for the in-
tegrity of the apartment. Hence any acceptable resolution of the confl ict in-
evitably involves a v alue statement that g ives priority to t he r ight not to b e 
physically harmed over t he one not to ha ve one’s apartment invaded. Th is , 
however, presupposes a moderately consequentialist assessment of the emer-
gency situation.

If we apply this example to the larger context of global social in e qual ity, 
it b ecomes c lear t hat a c onsequence- insensitive u nderstanding o f r ights, 
that is, an interpretation of rights claims as absolute side constraints on hu-
man action, would force us to tolerate an unacceptable level of human mis-
ery on this planet (Nussbaum 2002, 142). Our hands would be tied because 
we would lack any basis to resolve the rights confl icts that inevitably occur 
in t he p ro cess o f de velopment. R adical l ibertarians l ike Rob ert N ozick 
would bl ock a ny r edistribution o f r esources o r g oods b ecause t his w ould 
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violate the property rights of their own ers. But can this really be a satisfac-
tory fi nal answer to the per sis tent problems we face on this planet today? 
For Onora  O’Neill, the case is quite clear. All serious practical deliberation 
concerning hunger, poverty, and similar global problems must take the re-
sults of policies that address them into consideration: “when so much hangs 
in the balance for so many,” she rightly argues, “it would be frivolous to de-
pend o n w ays o f r easoning w hich a re n ot a t a ll c oncerned w ith r esults” 
( O’Neill 1986, 97).

In opposition to this insight, Martha Nussbaum (2002, 140ff .) claims that 
if we do not start with an inadequate list of rights, as Nozick does, there is no 
reason that we should not be able to use these rights as mere side constraints 
without running into the diffi  culties outlined earlier. Nussbaum’s suggestion 
is correct insofar as most positive rights can indeed also be interpreted nega-
tively. Th erefore, it is possible to extend Nozick’s list considerably without 
giving up the side- constraint assumption. What Nussbaum overlooks, how-
ever, is that this leads to very diff erent implications for a corresponding theory 
of justice. It removes the element of proactive realization f rom the focus on 
rights and thus leads to a statist conception of human rights (see, e.g., Tugend-
hat 1993, 391). Th us it ultimately removes the aspect of development from the 
conception of justice.

A theory of justice as development is inherently dynamic. It demands con-
sequence sensitivity but not consequentialism. Consequentialism is implau-
sible because it takes consequences as t he only relevant criterion for ethical 
evaluation i rrespective o f t he l egitimacy o f t he me ans u sed to b ring t hem 
about (Sen 1985c, 135). Scanlon’s (1984, 146) rule utilitarianism, for example, 
holds that rights themselves must be justifi ed by the state of aff airs they pro-
mote. My position, in contrast, claims that it is the state of aff airs that must be 
justifi ed by rights, not the other way around. Complete consequence insensi-
tivity, on the other hand, is not only implausible but also counterintuitive in a 
liberal ethical theory. Th e very fact that we consider freedom important is a 
value statement. If freedom is valuable, however, it may well have some conse-
quential relevance to our choices and decisions (Sen 1985c, 136). Aft er all, true 
equality of f reedom presupposes t hat t he range of f unctionings f rom which 
diff erent people are able to choose are of somewhat similar value. Evidently, if 
all combinations of f unctionings open to a p erson a re worthless, h is or her 
freedom to choose turns into a chimera. Such sensitivity to consequences should 
not be misunderstood as a c oncession to u tilitarianism, as some critics have 
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claimed (see, e.g., G. A. Cohen 1993, 26f.). Th e valuation of diff erent freedoms 
is to be understood as a refl ective activity that is based on good reasons 
rather than on the ultimate reference to psychological mea sures like “desire” 
or “being happy.” Utilitarianism, from this perspective, does not provide a 
criterion for valuation; on the contrary, it avoids valuation altogether by re-
placing it with subjective criteria such as happiness or desire fulfi llment (Sen 
1985a, 29f.).

A Human Right to Development?

Th e idea of a h uman r ight to de velopment ga ined i ncreasing support a long 
with the steadily growing attention paid to the concept of human development 
during the 1990s. A right to development was proclaimed by the UN Commis-
sion on Human Rights in 1977 (Alston and Robinson 2005, 2) and was stipu-
lated in the 1986 United Nations Declaration on the Right to Development. It 
was then reaffi  rmed at the 1993 World Conference on Human Rights in Vi-
enna (David 2004, 250). Th e right to development is commonly interpreted as 
a part of the evolving third generation of human rights. While the fi rst gen-
eration consists of civil and po liti cal human rights and the second generation 
of social, economic, and cultural rights, this third generation includes possi-
ble solidarity rights (e.g., Galtung 1994, 108f.).

Th e basis of the right to de velopment is the justifi ed moral claim of each 
individual to personal growth and advancement. If human beings are regarded 
as self- determined agents capable of making autonomous decisions and turn-
ing t heir l ives in d iff erent d irections at a ny g iven t ime, t hen a t ruly human 
life must indeed be regarded as one in constant fl ow. Personal or human de-
velopment is arguably one of the defi ning and constitutive elements of a hu-
man life.

However, i t s eems t hat a g eneral u nderstanding o f r ights a s g oals su ffi  -
ciently secures this claim. If development is to be understood as the enhance-
ment of human freedom through the continuous realization of rights, then a 
separate right to development, although it arguably does not hurt anybody, 
seems to be a tautology or at least somewhat redundant. Because development 
denotes the realization of human rights of all kinds, an additional explicit right 
to development can be interpreted somewhat circularly as a right to the real-
ization of other rights. Th erefore, it merely restates the ethical imperative for 
the realization of human rights that already derives from the concept of jus-
tice. Th us, at least conceptually, the status of a h uman right to de velopment 



Principles of Global Justice  107

seems somewhat ambiguous. Development, we may argue, is rather enshrined 
in the requirements of justice than a right in itself.

Nevertheless, it makes sense to distinguish between this conceptual per-
spective and the practical value of adding a right to development to the cata-
logue of human rights. Th e explicit stipulation of a right to development in 
the UN Declaration of Human Rights can serve as an eff ective tool to raise 
public awareness of the morally binding character of development. Embed-
ded in the highly complex and rather implicit questions of justice, the moral 
importance of development will likely remain less accessible to the broad 
public. On the other hand, adding a right to development to the existing list 
of h uman r ights c an f alsely i mply t hat de velopment i s to b e r egarded a s 
something separate f rom other human r ights. Th is runs the risk of falling 
back into conventional development approaches that are largely detached 
from the realization of human rights as such. Th ere certainly is a n eed for 
further inquiry regarding the adequate v iew of a p otential human right to 
development. However, because this would clearly exceed the scope of this 
analysis, I w ill  here give only general encouragement of future research on 
this topic.

Well- Being and Human Development

Connecting t he r ights- based c onception o f j ustice to h uman de velopment 
made i ts c onsequence s ensitivity v isible a nd e xplicitly p romoted a n u nder-
standing of rights as goals. Aft er all, development would seem rather pointless 
if it did not ultimately contribute to the enhancement of the states of being of 
individuals in one way or another. Human development interpreted in terms 
of the continuous realization of people’s rights, from this perspective, can al-
ternatively be expressed in terms of human well- being.

Well- being, w ith reference to t he earlier d iscussion about t he role of in-
come and economic growth, does not simply denote how well off  a person is 
fi nancially but how well he or she is doing overall. Income, opulence, or com-
modities in general can be a me ans to ac hieve well- being. Well- being, how-
ever, is not ultimately a matter of how rich a person is (Sen 1985a, 28); it is not 
dependent on a person’s possessions but rather on the overall actual function-
ings a person has achieved, that is, on what kind of life a person is able to live 
(Sen 1985a, 23ff .) .

Evidently, how well a person is eff ectively feeling is a subjective question. 
Well- being is an “inner” concept; it is of intrinsic importance to a person (Sen 
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1985b, 2 04). Th erefore, i t der ives f rom t he subjective v aluation a p erson at-
taches to the functionings she has achieved. However, the prospect of achiev-
ing a high level of well- being is determined by the range of diff erent function-
ings a person can choose from. Th e range of functionings, as noted earlier, is 
determined by a person’s capability set, or, in other words, by his or her free-
dom to act. Hence well- being or the quality of life of a person ultimately de-
rives from the degree of a person’s capabilities to choose from (subjectively) 
valuable f unctionings (Sen 1993, 31). C onversely, t he lack of well- being a nd 
thus deprivations of all kinds can essentially be interpreted as a lack of capa-
bility a nd hence a l ack of real choices, w hich i s nothing  else t han a l ack of 
freedom (Sen 2000).

From t his perspective, human development a ims at t he i mprovement of 
human lives “by expanding the range of things that a person can be and do” 
(Fukada- Parr 2003, 303). Th us the goal of human development can be restated 
as the enlargement of people’s options or choices to achieve well- being through 
enhancing their capabilities (Fukada- Parr 2003, 311). Th e realization of peo-
ple’s r ights, t hen, i s essentially a p ro cess of empowerment of human beings 
through the development of their basic social and productive skills ( O’Neill 
1986, 160). Again, this is consistent with an active rather than a passive and a 
dynamic rather than a statist interpretation of rights; rights empower, not just 
benefi t, t hose w ho h old t hem ( Donnelly 2 003, 8). C laiming a r ight, a s J oel 
Feinberg (1980, 150) asserts, means “making things happen.”

Evidently, enhanced agency of a person leaves open the personal choice to 
pursue o ther g oals t han mer ely en hancing o ne’s o wn w ell- being. I t i s e ven 
possible to promote goals that are detrimental to it. In other words, enhanced 
freedom or agency is not always congruent with higher levels of well- being 
(Sen 1985b, 203). A mother with a starving child, for example, will in most 
cases choose actions that benefi t the well- being of her child even if this means 
giving up some of her own. Within the moral limits of her fundamental and 
inalienable r ights, the mother, as a r easonable and responsible adult human 
being, is principally capable and entitled to ma ke well- reasoned choices that 
do not benefi t her own well- being. Th e child’s agency, on the other hand, is 
naturally l imited (quite irrespective of the starvation aspect). Th erefore, it is 
its achievement of well- being that commands attention. Th us agency can have 
a detrimental impact on a person’s achieved well- being in cases where his or 
her agency role i s connected to t he f ulfi llment of obl igations to ot hers (Sen 
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1985b, 187). However, the example of a mother facing a trade- off  of such mag-
nitude between her own well- being and the well- being of her child implies a 
situation in which the mother’s options are severely constrained by economic 
unfreedom at the outset.

Especially for interpersonal comparisons and thus for the assessment of 
questions of justice, “well- being freedom” (Sen 1985b, 201), that is, the free-
dom to choose to pursue one’s own well- being, is a central aspect. It makes 
a b ig d iff erence w hether a p erson i s s tarving b ecause sh e c hooses o n t he 
basis of religious b eliefs or b ecause she ha s no real a lternatives. Th e well- 
being aspect of a person must therefore be interpreted in terms of both free-
dom and actual achievements (Sen 1985b, 203). From this perspective and 
in correspondence with my elaborations on rights as goals earlier, freedom 
seems valuable from two perspectives: fi rst, it is valuable in itself, that is, as 
“agency freedom” that is the basis of an autonomous, truly human life and 
includes the possibility to make choices that do not enhance one’s own well-
 being. Second, it is valuable as “well- being freedom,” that is, in its function 
to p rovide o ptions f or c hoosing f unctionings t hat a re b enefi cial t o o ne’s 
well- being.17

Sen’s capability approach in general and his very notion of well- being in 
par tic u lar have oft en b een c riticized f or t heir a lleged “ overemphasis” o n 
freedom (see, e.g., G. A. Cohen 1993, 28; Okin 2003, 292).18 Even though Sen 
has elaborated extensively on the relation between well- being, freedom, and 
agency, t heir weighting a s p otentially c onfl icting goals o f human de velop-
ment remains somewhat unspecifi ed. Th erefore, his position is indeed vul-
nerable to the objection that free human beings might choose to pursue det-
rimental goals up to a point that compromises their own dignity. Th is  objection 
reemphasizes why we need the rights perspective as a necessary complement 
to the capabilities perspective. It is the very idea of inalienable individual 
rights to set the limits also for the pursuance of freely chosen but potentially 
“self- destructive” g oals. Th e c oncept of  i nalienability d enotes not hing  else 
than t he i mpossibility to ma ke u se o f suc h f undamental f reedoms f or t he 
purpose of compromising or even eliminating those freedoms themselves. 
It is precisely in these cases that well- being achievement must take categori-
cal pre ce dence over freedom and agency. Th e justifi cation of this priority of 
well- being, however, is itself based on the preservation of autonomy and self-
 determination.
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Making Practical Sense of Human Development

An understanding of human development as outlined earlier raises the practi-
cal question of what kinds of capabilities (and rights that derive from them) 
eff ectively contribute to empowerment and agency in the development pro cess. 
Th e Human Development Report— by far the most elaborate platform for such 
questions a bout t he p ractical i nterpretation a nd i mplementation o f h uman 
development— uses t wo c riteria for de termining t he practical i mportance of 
specifi c c apabilities: fi rst, t hey must b e u niversally v alued; a nd s econd, t hey 
must be basic (Fukada- Parr 2003, 306).19 Martha Nussbaum (2000, 2003) has 
put forth an open- ended list of 10 basic human capabilities that, in her opin-
ion, meet these requirements. Th ey are seen as constitutive for a life of dignity 
and must therefore form part of a minimum account of social justice.

In her 2003 article Nussbaum defi nes the 10 most basic capabilities as (1) 
being able to live to the end of a human life of normal length (life); (2) being able 
to have good health, including reproductive health, adequate nourishment, and 
adequate sh elter ( bodily h ealth); (3) b eing a ble to mo ve f reely f rom p lace to  
place, including being protected against assault a nd v iolence of a ll k inds a nd 
having opportunities for sexual satisfaction (bodily integrity); (4) being able to 
use the senses, to imagine, think, and reason, and to do t hese things in a truly 
human way that is informed and cultivated by an adequate education, includ-
ing, but by no means limited to, literacy and basic mathematical and scientifi c 
training (senses, imagination, and thought); (5) being able to have emotional 
attachments to t hings and people outside ourselves, to love, to grieve, and to 
experience longing, gratitude, and justifi ed anger (emotions); (6) being able to 
form a conception of the good and to engage in critical refl ection about t he 
planning of one’s life (practical reason); (7) being able to live with and toward 
others, to recognize and show concern for other human beings, and to engage 
in social interaction, as well as to have the social bases of self- respect and non-
humiliation (affi  liation); (8) being able to live with concern for and in relation 
to animals, plants, and the world of nature (other species); (9) being able to laugh, 
to play, and to enjoy recreational activities (play); and (10) being able to partici-
pate eff ectively in po liti cal choices that govern one’s life and to hold property 
and have property rights on an equal basis with others, as well as to work as a 
human being (control over one’s environment).

Amartya Sen (2004a, 333), the other leading fi gure in the development of 
the capability approach, is reluctant to jo in “the search for such a c anonical 
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list.” He asserts two reasons for his skeptical stance. First, the lists and weights 
of relevant capabilities, he argues, can be chosen only with appropriate speci-
fi cation of the context of their use. Second, the framework of the capabilities 
approach can help clarify and illuminate the subject matter of public delibera-
tion but should not substantively diminish the public domain or even displace 
public reasoning by anticipating concrete capabilities. Hence people in their 
par tic u lar cultural and societal contexts should be able to come to their own 
conclusions regarding the relevance of specifi c capabilities through fair demo-
cratic deliberation.

Sen seems overly cautious toward Nussbaum’s suggestions. He is right in 
opposing “a grand mausoleum to o ne fi xed and fi nal l ist of capabilities” be-
cause this would indeed “deny the possibility of fruitful public participation” 
and n eglect “ the pa r tic u lar s ocial r eality t hat a ny pa r tic u lar s ociety f aces” 
(Sen 2 004b, 7 7ff .). However, Nussbaum by no means proposes such a “ce-
mented list of capabilities which is absolutely complete (nothing could be 
added to it) and totally fi xed (it could not respond to public reasoning and to 
the formation of social values)” (Sen 2004b, 78). In fact, she explicitly calls her 
list “open- ended” and thus variable over time and cultures. Furthermore, by 
aiming at capabilities rather than at functionings, such a list can do little 
damage to societal pluralism at the outset (Nussbaum 2003, 43).

Another aspect that Sen seems not to take suffi  ciently into account is that 
Nussbaum (2003, 4 2) r egards h er l ist a s “explicitly i ntroduced f or p o liti cal 
purposes only.” Th erefore, her proposed capabilities do not preclude po liti cal 
reasoning but encourage it. Both their further specifi cation and their imple-
mentation a re me ant to b e l eft  to p ublic del iberation, a s su ggested b y S en 
(Nussbaum 2003, 47). Sen acknowledges that even if there  were such a list, we 
could not avoid the problem of determining the relative weights of the capa-
bilities considered (Sen 2004b, 78f.). Hence the mere listing of capabilities 
certainly do es not el iminate t he p erceived need for public del iberation. O n 
the contrary, having some clues about what categories of capabilities we must 
specify in certain contexts not only might be necessary for guiding the public 
deliberation pro cess in a u niversally legitimate direction but also might well 
enhance the quality of public del iberation in general. Even in his own writ-
ings, Sen cannot avoid acknowledging, at least implicitly, certain broadly de-
fi ned basic capabilities as universal in scope and justifi cation, for otherwise he 
would inevitably risk sliding into a relativist position. In Development as Free-
dom, for example, Sen (2000, 36) points to the constitutive role of elementary 
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capabilities like “being able to avoid such deprivations as starvation, under-
nourishment, escapable morbidity and premature mortality” or “being liter-
ate and numerate” for any human life. Th is clearly indicates that Sen thinks of 
them as universally valid. Th e diff erence between his elaborations and Nuss-
baum’s list seems to lie merely in the way they are presented to the reader.

Making practical sense of human development, however, means specifying 
not only the relevant human capabilities but also the arrangements that must 
complement them in order to achieve equal real freedom for all. Drawing from 
a framework put forth by Ulrich (2004a), we can systematize human develop-
ment a s a f our- dimensional p ractical empowerment p ro cess. E mpowerment 
 here denotes t he enhancement of human capabilities a nd f reedoms w ith t he 
intent of securing people’s in de pen dent access to vital resources and goods.20

Th e fi rst practical dimension of such an empowerment pro cess addresses 
the continuous enhancement of people’s nominal rights and the legal instru-
ments for their protection and enforcement. Th e positivization and legal pro-
tection of rights aim at the enhancement of human beings’ equal formal free-
dom. S en o ccasionally men tions t he i mportant rol e o f en titlements i n t he 
form of nominal rights as determinants of freedoms (e.g., Sen 2000, 3), but he 
abstains from assigning them a prominent role in his concept. As he rightly 
argues, there are other ways to implement and enforce justifi ed moral claims 
than t hrough t heir p ositivization i n l egal l aw ( Sen 2 004a; s ee a lso G loub 
2005). What ever importance we assign to the positivization of rights, it is 
clear that on its own it is insuffi  cient for the protection of people’s real free-
doms. I n o ther w ords, r ights- based de velopment i ncludes, b ut must n ot b e 
limited to, the strengthening of legal laws and entitlements.

Th e ability of human beings to realize their formal freedom unfolds in the 
dimension of personal capacities and talents and in the dimension of support-
ing or compensatory external arrangements. Capacity building, for example, 
through adequate education, is an inevitable and necessary condition for the 
enhancement of human capabilities and a key concept for the pro cess of hu-
man development. However, capacities transform into actual capabilities only 
if external circumstances are supportive in putting them to use. My talent for 
playing tennis does me no good if there are no tennis courts, no tournaments, 
and no or ga nized tennis culture— it inevitably stays an abstract capacity. Th at  
is why capabilities, as noted earlier, are in most cases combined capabilities, 
that is, combinations of internal capacities and external arrangements. Exter-
nal arrangements essentially consist of public policies and infrastructure, as 
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well as the provision of public goods and ser vices. Because today’s globaliza-
tion pro cess is compromising and limiting the ability of national governments 
to provide adequate external arrangements, however, human development is 
becoming i ncreasingly de pendent o n a f ourth, su perordinate d imension o f 
enabling global superstructures.21

Poverty, human m isery, a nd social ha rdship a re more t han ever expres-
sions of “structural powerlessness” (Ulrich 2001a, 212; 2004a, 14) of people in 
a g lobal economic order t hat systematically works against t heir ba sic i nter-
ests. Paying attention to societal structures is of overarching importance in 
and for a participatory development pro cess. Poverty and in e qual ity have be-
come global problems that cannot be adequately understood and addressed 
by focusing merely on the national sphere (Pogge 2004). Th e relevant struc-
tures that cause and perpetuate human powerlessness and unfreedom are less 
and less confi ned by t he b orders o f t he nation- state but t ranscend t hem i n 
various w ays a nd f orms. F ood s tructures, en ergy s tructures, h ealth s truc-
tures, fi nance s tructures, s ecurity s tructures, a nd o thers a re a ll r apidly e x-
panding to the global level. If human deprivations are the symptoms of struc-
tural powerlessness, however, then the practical focus of human development 
must b e t he p owerful pa r tic u lar i nterests t hat do minate a nd d istort t hose 
structures. Th e fl ip side of powerlessness and de pen den cy of some is control 
and domination by others. Th us a ke y i nsight about human development i s 
that it must aim at the transformation of global structures with the intent of 
realizing p eople’s r ights i nstead o f s erving t he pa r tic u lar i nterests o f t heir 
dominant participants.

Human- rights- based app roaches to de velopment ha ve c ertainly ga ined 
popularity in recent years, but they are still facing enormous challenges to 
becoming ma instream (Alston a nd Robinson 2 005, 3). O ne of t he fi rst and 
foremost tasks in this regard is to develop a clearer perspective on duties and 
duty bearers. Principles alone will not suffi  ce; without the defi nition of corre-
sponding obligations and agents who are able and willing to meet them, there 
will be no real progress. It is precisely this aspect that reveals the true benefi ts 
of talking about development from a justice perspective. It enables us not only 
to establish human development as an ethical imperative but a lso to sp ecify 
corresponding moral obligations and obligation bearers. Th us it enables us to 
move from mere promises to assigning tasks and responsibilities.

Th is section has shown t hat obl igations of r ights- based development are 
essentially to be understood as obligations of justice and that a conception of 



114  Toward Rights- Based Cosmopolitan Justice 

(global) justice ba sed on human r ights i s not only e thically s ound but a lso 
pragmatically accessible; it is, as Wildt (1998, 124) aptly stated, principled and 
pragmatic, utopian and anti- utopian at the same time. It is this dual nature of 
the concept of rights- based justice that creates its extraordinary richness and 
also— as we will see shortly— its fruitfulness for the derivation of moral obli-
gations, not least for business.



A
FTER OUTLINING THE PRINCIPLES of rights- based cosmopolitan justice 
in the previous chapter, the logical next step is to have a closer look at 
the moral obligations deriving from them. Any account of justice re-

mains incomplete without an adequate discussion of obligations.
Debating obligations of justice means designating responsible subjects. It 

means sorting out specifi c actors and pinning down their par tic u lar duties— 
arguably a task that does not enjoy much popularity. Th is might explain why 
most authors in the fi eld of g lobal distributive justice have avoided it so far. 
However, the lack of attention paid to obligations is not specifi c to the discus-
sion of global justice but characterizes the justice debate in general. Th e prom-
inent role that the concept of justice plays in moral philosophy has marginal-
ized the more specifi c focus on injustice, as Judith Shklar (1990, 15; see a lso 
Scanlon 1998) comments. It is simply taken for granted that injustice denotes 
the absence of justice and that once we know what is just, there is no need for 
any f urther i nvestigation i n t his ma tter. H owever, t his i s f ar f rom c orrect; 
precisely the question of obligations tends to get overlooked when ethical re-
fl ection is limited merely to the question of what is to be considered just. Aft er 
all, obligations of justice catch our attention fi rst of all in situations where the 
requirements of justice are not met.

Th is chapter aims at fi lling this striking gap i n the g lobal justice debate. 
My earlier elaborations on the moral signifi cance of po liti cal boundaries pro-
vided some fi rst insights and implications regarding obligations of justice (see 
the section “Th e Nationalist Objection: Th e Ethical Signifi cance of Boundar-
ies and Citizenship” in chapter 2). Th e following paragraphs will complement 

Chapter 3

Obligations of Global Justice
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them a nd p rovide a mo re c omplete a nd h olistic c onceptual f ramework f or 
their der ivation. Th e c onceptual e laborations on  o bligations a nd o bligation 
bearers in this and the next chapter should not be interpreted as mere additions 
to the earlier “theory” of justice but as an integral and constitutive part of it.

Responsibility and the Scope of Justice

One could wonder whether the identifi cation of social injustices on the basis 
of the abstract principles outlined earlier is of any practical value or if it is a 
purely philosophical exercise. In other words, what diff erence does the mere 
ac know ledg ment of injustice make for those who suff er f rom it? Th e cynical 
undertone in this question is well intended. Evidently, any statement regard-
ing t he i njustice o f a n ac tion, a si tuation, o r a s tate o f a ff airs c onstitutes a 
strong moral judgment. Accordingly, the identifi cation of injustice always and 
inevitably contains a moral claim for transformation, given that the situation 
is changeable in principle. In other words, a justifi ed moral claim of one hu-
man b eing i s a lways matched by a c orresponding obl igation of others. It i s 
impossible to t alk a bout i njustice w ithout ma king a n i mplicit c laim a bout 
moral obl igations a t t he s ame t ime; mo ral j udgments a nd t hus s tatements 
of justice are always prescriptive and never just declaratory (Gosepath 2004, 
34, 57).

If statements of justice are inevitably prescriptive, however, the concept of 
justice itself makes sense only in connection with moral agents who are ca-
pable of acting upon the principles it outlines. Th is condition eff ectively sets 
the s cope of justice; t he c oncept of justice, i n other words, i s c onstitutively 
dependent on the ascription of responsibility. Th us social conditions can be 
subject to considerations of justice if and only if they are the consequence of 
actions or omissions by free and responsible adult human beings. Social states 
and situations that  were neither brought about nor could have been changed 
or p revented b y h uman ac tion c annot b e sub ject to j udgments o f j ustice. 
Without responsibility, there is no injustice.

Responsibility is connected to the free and willful actions and thus to the 
morality of reasonable human beings. To take responsibility for freely chosen 
actions means to be able to justify them with good reasons. However, we can 
only be held responsible for specifi c actions if there  were reasonable alterna-
tives we could have chosen instead. To choose an action freely means to make 
informed de cisions b etween e xisting a lternatives ( Gosepath 2 004, 5 4f.). I f 
there are no alternatives to choose from, there can be no autonomous action 



Obligations of Global Justice  117

and thus no basis for ascribing responsibility. Th e concept of justice, in other 
words, u ltimately o perates i n t he r ealm o f f reely c hosen a nd ac countable 
 human action.

Th us den ouncing t he bad w eather d uring o ur v acation a s a n i njustice 
might sound like a valid statement in a colloquial sense, but it is nevertheless 
conceptually w rong. Th ere is nobody, not even t he weatherperson, who can 
reasonably be held responsible for the weather. Th e notion of “natural injus-
tice” i s a c onceptual i llusion (Gosepath 2004, 55); w ithout t he a scription of 
responsibility, the reference to the concept of justice is meaningless. A natural 
disaster on its own can neither be just nor unjust. What can be subject to con-
siderations o f j ustice, h owever, a re t he c onsequences o f na tural d isasters, 
namely, in cases where they could have been prevented or at least reduced by 
adequate precautionary and responsive mea sures by human beings. Famines, 
for example, are oft en triggered by droughts, but their magnitude and distri-
bution a re l argely de termined by t he reactions of t hose a ff ected, t hat i s, by 
those who hoard grain, those who try to ma ke a profi t off  the desperation of 
others, or those who rush to t he help of those in need ( O’Neill 1986, 16). In 
these and similar cases human beings can bear a secondary responsibility in-
sofar as they can be or could have been able to prevent or reduce their eff ects 
(Gosepath 2004, 56f.). A famine, like many other “natural” events, is always a 
po liti cally avoidable disaster, and when nothing is done to end it, we are deal-
ing with injustice (Shklar 1990, 70).

Th e scope of justice can be restated in terms of the justifi ability of change-
able states of aff airs (Gosepath 2 004, 5 6). St ates o f a ff airs a re cha ngeable i f 
feasible alternatives are available. Changeability means choice, and choice, as 
we have seen, implies responsibility. Hence any assessment of states of aff airs 
from t he p erspective o f j ustice m ust n ecessarily s tart w ith t he que stion 
whether there are feasible alternatives to the current state (Pogge 2004, 275).1 
Th is c onnection a lso holds i n t he reverse d irection: a ny s ocial a nd s ocietal 
state that is changeable through human action must principally be subject to 
justifi cation against the requirements of justice.

Hence for an institutional order to be unjust, its failure to prevent human 
misery and extreme social inequalities must be “reasonably avoidable through 
some feasible institutional alternative” (Pogge 2002a, 88). Wherever this con-
dition is met, our reference to the injustice of an institutional setting inevita-
bly contains a normative claim for its transformation. Th e interplay between 
human responsibility and injustice inevitably gives rise to moral obligations.
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The Mirage of Social Justice?

Th e insight into human responsibility as a necessary condition for the concept 
of justice l ed l ibertarians f undamentally to que stion t he appropriateness o f 
assessing the global market from a justice perspective. Th eir argument derives 
from the deep- seated belief in a naturally evolving free market that keeps our 
po liti cal maneuverability in check rather than being itself subjected to it. Th e 
market, in their view, is a spontaneous order that lies beyond human control. 
Th is perception implies not only that we are systematically unable to alter its 
structure according to the principles of justice, but much more fundamentally 
that the categories of justice do not even apply to the market in the fi rst place, 
because the condition of human responsibility is not met for a spontaneously 
evolving pro cess.

Th is argument was stated most powerfully in Friedrich August von 
Hayek’s book Th e Mirage of Social Justice (1976). Hayek was not blind to the 
potentially p roblematic d istributional e ff ects of the market mechanism. 
However, in his opinion, these eff ects elude the responsibility of any human 
being: “Th e ma nner i n which t he benefi ts a nd burdens a re apportioned by 
the market mechanism would in many instances have to be regarded as very 
unjust if it  were the result of a deliberate allocation to par tic u lar people” 
(Hayek 1976, 64).

Th e superior coordinating capacity of the market mechanism, as perceived 
by Hayek, is not determined by deliberate acts of will (Hayek 1976, 62). Th e 
spontaneous o rder i s t he r esult o f t he i nteraction o f c ountless i ndividuals, 
none of them with the power to direct the pro cess in a specifi c direction and 
to produce par tic u lar results for specifi c persons. Th us the state of aff airs re-
sulting f rom t he sp ontaneous p ro cess i s b eyond human i ntention a nd a s a 
consequence, cannot be guided by moral rules (Hayek 1976, 33). Th e notion of 
“social justice,” Hayek (1976, xi) concluded logically, is “empty and meaning-
less” in connection with the market. According to Ha yek (1976, 63ff .), it is a 
“sign of the immaturity of our minds” that we still demand from an imper-
sonal and self- ordering pro cess that it conform to “moral precepts men have 
evolved for the guidance of their individual actions.” Th us Hayek’s notion of 
the market mechanism is comparable to t he weather; it is a pro cess that can 
neither be directed nor changed by human beings. It can be judged good or 
bad, but to demand justice of a pro cess that is beyond our control, in Hayek’s 
opinion, “is clearly absurd.”
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From a conceptual point of view, Hayek’s argument is certainly consistent— 
without human responsibility, there is indeed no justice— but it lacks a great 
deal of realistic judgment about the nature of the global market. His market- 
metaphysical s tance i s a nachronistic (if not bac kward) a nd c onfl icts w ith a  
modern, enlightened way of thinking. Th e perception that our uncompromis-
ing surrender to unfettered global capitalism is our only hope and choice for 
coping with globalization derives from ideology rather than from an informed 
and balanced assessment of reality. In his tremendously important work Th e 
Great Transformation (2001) Karl Polanyi rightly claimed that the construct 
of a naturally evolving free- market society is a stark utopia. Th e self- regulating 
capacity of the market mechanism, which Hayek and his fellow neoclassical 
economists praise as the epitome of desirable social coordination, is, Polanyi 
argued, nothing but a myth.

Th ere i s no doubt t hat g lobal ma rkets do e xert considerable pressure on 
individuals, c ompanies, a nd e ven gove rnments. Howe ver, t hese c oercive 
forces are anything but impersonal. Th ey result from the ambitions and inten-
tions of those subjects that relentlessly strive for the improvement of their fi -
nancial return and competitiveness. Th ose who choose to do what it takes to 
succeed in the competitive system eff ectively force everybody  else to do t he 
same i n order not to b e el iminated (U lrich 2008, 131f.). Th e most powerful 
market pa rticipants eff ectively set t he ba r a nd t hus t he level of pressure for 
those who are merely trying to get by; the so- called necessities of the market 
are inherently partial toward the powerful interests of its successful partici-
pants (Th ielemann 2004b, 22ff .). Against this background, these “necessities” 
turn out to be anything but absolute and unchangeable; they are not natural 
forces that unfold beyond our human control, but exist only insofar as they 
are tolerated or even wanted within a par tic u lar economic and societal order. 
Hence to argue that the market mechanism systematically leaves no room for 
considerations of justice means to refrain from critical refl ection on existing 
empirical conditions instead of subjecting them to normative- ethical justifi -
cation (Ulrich 2008, 130f.).

Th e p o liti cal t ransformation of a h ighly i nterconnected g lobal e conomy 
lies beyond the autonomous capacity of any one nation- state, but there is no 
reason that this should not be feasible in a collective eff ort. Th e g lobal e co-
nomic order is chosen by human beings and can be changed by human beings. 
Globalization is not a predetermined path of history. It must not be thought of 
in the singular but in the plural: diff erent globalizations are feasible (Cavanagh 
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and Ma nder 2 004; Ro drik 2 002). Th erefore, dema nding i ts i nclusion i n t he 
scope o f justice i s neither i mpossible nor a bsurd but a n e thical i mperative. 
Globalization has the potential to be a force of destruction or one of improve-
ment; which path it will take is not determined in the stars but depends on the 
kind of global economic system we build (Th urow 2003, 24).

It i s o ne o f t he d istinct f eatures— and p erhaps pa radoxes— of l ate 2 0th- 
century globalization that it dramatically compromised the scope of autono-
mous action of nation- states while simultaneously enhancing in unpre ce dented 
ways our possibilities for collective ac tion at a t ransnational level. Precisely 
these new possibilities for transnational cooperation provide us with the ca-
pacity and the prospect of actually achieving global justice for the fi rst time in 
history. W hat t raditional s ocieties could not e ven d ream of, Th om as Pogge 
(2001a, 14) remarks, would be quite feasible today: “to wipe out hunger and pre-
ventable diseases worldwide without real incon ve nience to anyone.” Our per-
sis tent failure to do so is not a matter of lacking capacities but one of lacking 
po liti cal will.

Th is perceived lack of po liti cal will, however, raises questions about Pog-
ge’s assessment that global justice is achievable without inconveniencing the 
lives o f t hose w ho c urrently en joy t he f ruits o f e conomic g lobalization. I f 
there really  were no incon ve nience, would there not be more po liti cal support 
for global justice? If there  were indeed nothing to lose for anybody, why does 
its practical realization cause so much re sis tance in the developed world? Pogge 
is certainly right in asserting that the redistribution of a small fraction of our 
economic resources can make a tremendous diff erence to the lives of hundreds 
of millions at little cost to ourselves (Pogge 2001a, 14). However, although such 
redistributional mea sures are certainly necessary, they do n ot suffi  ce for the 
lasting er adication o f g lobal p overty a nd h unger. A chieving g lobal j ustice 
must go beyond the easing of symptoms through the mere transfer of material 
goods and resources to the poor. To really make a diff erence, we must ensure 
their full participation in the global economy and in the collaborative design 
of global po liti cal pro cesses. Th is, however, will require a fundamental shift  of 
the current global economic order in favor of the world’s poor.

To be sure, Pogge himself denounces the unmodifi ed continuation of our 
current g lobal e conomic s tructures a nd p olicies a s a mo ral f ailure ( Pogge 
2001a, 15), and he is one of the most outspoken champions of global institu-
tional change. However, it is hard to see how such profound transformations 
of the global economic order can be achieved without anybody having to sac-
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rifi ce anything. If global economic structures are genuinely to serve the global 
poor, achieving this goal will require incomparably bigger sacrifi ces from in-
dustrialized countries t han t he mere tr ansfer of fi nancial r esources f or t he 
fulfi l lment of the most urgent basic needs in the Th ird World. Th is is not to 
say that those sacrifi ces would be any less justifi ed; justice is not a venture for 
mutual advantage but the striving for equality through human development. 
Th e diff erence between ought and is in this regard has never been larger than 
today. Working toward a more just and equitable world is a matter of po liti cal 
will. Hiding behind the factual forces of the global market in order to immu-
nize ourselves against the normative claim of justice is not only pragmatically 
cowardly but also “intellectually dishonest” (Touraine 2001, 21) toward those 
who a re put a t a d isadvantage by t he very g lobal e conomic s ystem t hat we 
built, help maintain, and could change.

Justice or Virtue: Morally Owed or Merely Desired?

For A ristotle, j ustice a s a n a bstract a nd g eneral c oncept o f u niversal s cope 
refers to t he entirety of r igh teous actions, mutual claims, and obligations of 
human beings. In his view, justice is the perfect and most complete virtue; it is 
the only virtue of our human character not directed solely toward ourselves 
but to ward o ur f ellow h uman b eings. A ccordingly, h e a ssigns t he n oblest 
character to t hose who do n ot use their virtues for their own benefi t but for 
the benefi t of others. Hence, unlike other, self- recurrent virtues, justice can be 
claimed by others.

From the standpoint of modern humanistic ethics, the claimability of ob-
ligations o f j ustice der ives f rom t he i nherent r eciprocity o f j ustifi ed moral 
claims, which is based on t he f undamental equality of human beings. Th us  
genuine social justice deals w ith t he most acute endangerments to a de cent 
and di gnifi ed h uman e xistence. Th is c an r each f rom que stions c oncerning 
joblessness and issues connected to k nowledge and education to t he existen-
tial threats posed by poverty and hunger (Höff e 2004a, 56). Because of their 
reference to t he f oundations o f h umanity, obl igations o f j ustice en joy t he 
highest binding power; they trump all other moral considerations of less im-
portance. In other words, they are to be considered morally owed (Höff e 2003, 
155; 2004a, 55; Gosepath 2004, 73).

Hence we must distinguish between obligations of justice and virtue- based 
requirements such as benevolence, charity, compassion, or the intermediary 
concept of solidarity (Höff e 2 004a, 55). Th is does not mean that we do not 
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bear a g eneral duty for suc h k inds o f moral ac tions a s well. O nora  O’Neill 
(1996, 138) p ointed out t hat v irtues c an a lso b e “ judged, praised a nd c riti-
cized” in the light of ethical (that is, universal) principles. Hence they too can 
be of universal scope and are not constituted by and bound to par tic u lar his-
torical and moral traditions. Both justice and virtue, she claims, can be iden-
tifi ed i n de pen dently o f a ny h istorically sp ecifi c emb odiments. Th ere a re a t 
least certain virtues— O’Neill calls them “required virtues”— that can be con-
sidered genuine moral requirements; others, however, m ight remain merely 
optional.

Th is, I argue, leaves us with three broad categories of moral requirements. 
First, and from the moral point of view most important, there are obligations 
of justice, which can be c laimed a nd a re t hus morally owed. Th e failure to 
meet such obligations is connected to mo ral blame and condemnation. Th e 
second category consists of required virtues. Required virtues can be defi ned 
as those virtuous actions that we may reasonably expect from others but that 
are not obl igatory. Hence we can neither claim them nor blame anyone for 
not fulfi lling them. However, because we may expect them from others, their 
actual fulfi llment is not specifi cally praiseworthy either. Th us actions deriv-
ing from required virtues are the ones we ought to but not necessarily must 
do (see Zimmermann 1996, 3, on this distinction). Th e third category con-
tains optional v irtues that are neither required nor expected. One cannot 
be blamed for not acting upon such virtues but will earn admiration and 
praise for doing s o. Th us they give rise to supererogatory action that lies 
beyond the call of duty. Actions that do not fall into any of these categories 
could be designated as what Kant called “morally indiff erent” acts. He de-
fi nes them as “neither commanded nor forbidden” but merely “permitted” 
(Kant 1996, 16).2

Th us the key diff erence between the fi rst and the second category is that 
required virtues can be requested by others, but they cannot be claimed like 
obligations o f j ustice. E ven t hough t hey a re r equired, t hey a re n ot mo rally 
owed. We cannot, for example, claim the same amount of compassion from 
others that we might feel is adequate for ourselves, because they do not owe 
their benevolence to us. However, we can surely claim the same unconditional 
respect for our f undamental r ights t hat we owe to o thers. Th u s the decisive 
diff erence between obligations of justice and required virtues is that the latter 
lack c ounterpart r ights (  O’Neill 1996, 1 39). I n o ther w ords, i t i s t he mo ral 
rights of people that constitute morally owed obligations; required virtues, on 



Obligations of Global Justice  123

the other hand, correspond to mer e wishes or needs (Kant 1996, 24). Or, as 
John Stuart Mill argued eloquently, obligations of justice are essentially rights-
 based obligations:

It seems to me that this feature in the case— a right in some person, correlative 
to t he mor al obl igation— constitutes t he s pecifi c diff erence bet ween j ustice 
and generosity of b enefi cence. Justice implies something which it i s not on ly 
right to do, and wrong not to do, but which some individual person can claim 
from us as his moral right. No one has a moral right to our generosity or be-
nefi cence because we are not morally bound to practice those virtues toward 
any given individual. (Mill 2001, 50)

Th is does not mean that we do not have a general moral obligation to be 
generous, benefi cent, or charitable. Kant (1996, 201ff .) clearly stated that hu-
man beings do have a duty to be benefi cent. However, unlike obl igations of 
justice, t hese requirements a re h ighly unspecifi c. “Th ough t he ac t i s obl iga-
tory,” Mill (2001, 49) specifi es, “the par tic u lar occasions of performing it are 
left  to our choice.” We are indeed bound to practice charity and benefi cence, 
he continues, but not toward any specifi c individual and not at any defi nite 
time. F or M ill (2001, 5 0), t he d iff erence b etween j ustice a nd b enefi cence is 
that justice creates concrete obligations toward individuals, while benefi cence 
can be stated only as a general obligation toward mankind as a  whole.

Th us obligations of justice are not a matter of con ve nience or even oppor-
tunity that can be met or not, as the case may be. Neither are they merely re-
quired, let alone entirely voluntary. Th ey are morally owed and therefore un-
conditionally binding and mandatory. Th is is a far- reaching insight, especially 
concerning the moral obligations of multinational corporations; the fallacy to 
limit c orporate obl igations to mer e p hilanthropy a nd to i nterpret t hem i n 
terms of optional virtues still looms large in the contemporary debate on cor-
porate s ocial r esponsibility. D efi ning t he r esponsibilities o f m ultinational 
corporations from the standpoint of justice, however, will challenge this per-
ception fundamentally.

Perfect and Imperfect Obligations of Justice

All moral rights of individuals constitute corresponding obligations for others. 
Th is i nsight i s a l ogical c onsequence o f t he c ombination o f t he p rescriptive 
character and the rights- based foundation of justice. Because justice is inher-
ently prescriptive, it inevitably and inseparably connects rights to obligations. 
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Th us the language of rights is congruent with the language of justice and thus 
corresponds to the language of obligations. In other words, if we talk about 
rights, we must necessarily a lso t alk about obl igations: “Any si ngle- minded 
focus on human rights, and not on duties, is like reading one side of an insur-
ance contract, overlooking the small print on the reverse” (Galtung 1994, 9). 
Th is relation does not necessarily hold i n t he reverse d irection. Every r ight 
leads to corresponding obligations, but not all moral obligations derive from 
rights. As seen earlier, there might well be moral requirements in the form of 
virtues that are not morally owed but are nevertheless required.

Perfect and Imperfect Obligations: A First Approximation

Th e pa r tic u lar obl igations c orresponding to g iven r ights a re n ot a lways 
easy to discover, defi ne, and allocate. Even though the rights of people might 
be v iolated qu ite e vidently i n certain c ases— for example, poverty- related 
deprivations— it c an b e h ighly u nclear w ho b ears w hat obl igations for i m-
provement of the situation. Th is ambiguity is captured in the distinction be-
tween perfect and imperfect moral obligations, which is generally attributed 
to Kant (see, e.g., 1996, 176ff .; 1997, 31) but can, in slightly diff erent form and 
terminology, be found already in Grotius’s work (Grotius 1925, 330f.).3

A moral obligation is to be considered perfect if all three constitutive ele-
ments, that is, the rights at stake, the corresponding obligations deriving from 
them, and the respective obligation bearers, are clearly identifi able. Th us  “per-
fect” in this sense can be understood as complete. Imperfect obligations, on 
the other hand, are incomplete insofar as only the rights at stake are clearly 
identifi able, while the corresponding obligations, as well as the potential obli-
gation bearers, remain unspecifi ed and contingent.

Perfect obl igations a re, w ith t he e xception o f c ertain sp ecial duties t hat 
derive from specifi c acts, events, or relationships (see, e.g., Fishkin 1982, 25ff .; 
H. L. A. Hart 1984, 84ff .; Shue 1988, 688ff .), commonly associated with nega-
tive or passive duties, that is, with duties to abstain from doing harm to oth-
ers. Th us t hey a re ba sed on t he c ausal c onnection b etween c ertain sp ecifi c 
actions and a r esulting v iolation of others’ moral rights. Because this causal 
eff ect is in de pen dent of any specifi c traits of the person who commits the act 
(the same action leads to the same result for anybody), the obligations deriv-
ing from it are universal and uniform in their reach; that is, they are owed by 
each to all, to the same extent, and at all times without exception. Th e univer-
sal r ight o f a n i ndividual not to b e k illed, for e xample, l eads to a si milarly 
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universal obligation for everyone  else not to kill. Hence it applies to everyone 
to the same extent and at all times. Perfect obligations, from this perspective, 
are context in de pen dent.

Imperfect obligations, on the other hand, are most commonly interpreted 
as positive. Th ey do not merely demand nonviolation but require proactive, 
positive action toward the protection and realization of certain rights of oth-
ers. In this aspect, as we will see shortly, the defi nition of imperfect duties in 
this book d iff ers de cisively f rom a s trictly K antian i nterpretation. K ant de -
fi ned i mperfect d uties p recisely t hrough t he a bsence o f a ny c orresponding 
rights. Th e c laim put forth  here, however, i s t hat i mperfect obl igations a lso 
derive f rom r ights— typically f rom s o- called s ocioeconomic subsi stence o r 
welfare rights. Earlier elaborations have shown that such rights indeed exist as 
universal human rights. However, it is oft en unclear what duties they generate 
and for whom. Th us, despite the universality of the corresponding right, im-
perfect duties are nonuniversal. Th ey are directed to an undefi ned number of 
unidentifi ed potential duty bearers. Th ey are collective duties insofar as they 
demand “a division of moral labor” (Shue 1988, 689f.), that is, concerted and 
coordinated actions of a variety of agents, each obliged to fulfi ll diff erent tasks 
in order to reach a consistent solution to the problem as a  whole. Th e reach of 
imperfect obligations is limited and highly specifi c: not everyone is obliged to 
act, and potential obligations vary in their degree and content.

Perfect and Imperfect Obligations: A Mirror of Negative and 

Positive Rights?

Perfect duties are oft en c laimed to der ive from negative l iberty rights, while 
imperfect obligations are commonly connected to positive rights, that is, rights 
whose realization demands not merely nonviolation but the per for mance of 
positive action. Although this classifi cation of perfect as negative and imper-
fect a s positive duties holds i n most c ases, t heir attribution to t he a llegedly 
corresponding negative and positive rights is oft en not clear- cut. In fact, not 
even t he d istinction b etween p ositive a nd negative r ights i s a s e vident a s i t 
might seem (see, e.g., Holmes and Sunstein 1999, 43). Th e fulfi llment of many 
allegedly negative rights, for example, oft en not only depends on people abstain-
ing from doing harm but additionally requires the creation and maintenance 
of favorable institutional structures and arrangements for their implementa-
tion and enforcement. Th e right not to be tortured not only includes a universal 
passive and therefore perfect obligation for everyone to refrain from torturing 
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but demands active po liti cal mea sures to s et up corresponding institutional 
structures, for example, for the protection of individuals or the prosecution of 
violators. Th e protection of a right to physical security, as Shue (1980, 38) also 
argues convincingly, is not merely a right to be left  alone but a “demand to be 
protected against harm” and thus a requirement for “social guarantees against 
at least the standard threats.” Th erefore, it depends on a plethora of conditions 
that need to be in place, such as functioning police, criminal courts, and law-
yers, as well as the taxes necessary to make a system for the prevention, detec-
tion, a nd p unishment o f v iolations p ossible (Shue 1980, 37).4 Fu rthermore, 
the prevention of direct injury is as much a matter of proactively reducing 
vulnerabilities of people by securing tolerable levels of subsistence as it is one 
of direct protection and enforcement through curbing the power of potential 
perpetrators ( O’Neill 1996, 169). Nonetheless, if each and every person, with-
out exception, actually did fulfi ll his perfect duty to refrain from harmful ac-
tions, protection and enforcement would evidently be unnecessary. Hence, at 
least i n a n ideal world, r ights of exclusively negative character a re t heoreti-
cally t hinkable. I n t he less- than- perfect world we l ive i n, however, i t s eems 
that most of the so- called negative rights correspond to both negative and 
positive duties.

Similarly, positive rights can be interpreted in negative terms. Th er efore, 
they generate not only active but also passive duties. For example, issues like 
poverty and starvation that are normally connected to positive socioeconomic 
rights give rise to the genuinely negative duty not to participate in unfair so-
cial practices or to impose unjust institutional schemes upon others (Pogge 
1992, 52; 1998, 383; 2002a, 70; 2002b, 88). Aft er all, one evident duty arising 
from basic subsistence rights of people is the obligation not to take actions 
that deprive others of means that would otherwise have enabled them to sat-
isfy their rights (Shue 1980, 55).

Th e important and useful distinction is thus not so much the one between 
positive and negative r ights but merely between looking at r ights in general 
from positive and negative angles. Th ere is not only one correlative positive or 
negative duty for each and every right, but in fact a mix of positive and nega-
tive ones. I n mos t c ases t he protection o f negative r ights dema nds p ositive 
mea sures, while the realization of positive rights presupposes certain negative 
abdications. On the basis of Henry Shue’s (1980, 52) work, it makes sense to 
distinguish three basic kinds of obligations that correlate with each and every 
basic right, irrespective of whether we commonly regard it as positive or nega-
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tive: (1) duties to avoid depriving, (2) duties to protect from deprivation, and 
(3) duties to aid the deprived. It is precisely the lack of ac know ledg ment of the 
multiplicity of types of duties correlating with each right that oft en leads to 
shortcomings or even fundamental contradictions in their full realization. It 
is, for example, highly contradictory to opt for extensive transfers of resources 
and physical goods to the poor while at the same time maintaining an institu-
tional order that reproduces economic deprivations at the same rate and on a 
global scale. Th e eff ective realization of any right requires the fulfi llment of all 
three types of obligations. Shue’s balanced typology is perhaps the most thor-
oughly el aborated a nd c onvincing s ystematization o f mo ral obl igations i n 
human rights literature. Th erefore, it seems appropriate to make use of it as a 
basis for my assessment of multinational corporations’ duties of justice in part 
III of this book.

Imperfect Obligations as Duties of Justice

Th e question of where and how exactly to draw the line between perfect and 
imperfect obl igations i s not a s u ncontested as my elaborations so far might 
have implied.5 In fact, diff ering opinions on this question have their roots in 
fundamental disagreements in moral philosophy. John Stuart Mill, for exam-
ple, provides a quite diff erent, at its core Kantian, account of what he consid-
ers these “ill- chosen expressions”: “Duties of perfect obligation are those du-
ties in virtue of which a c orrelative right resides in some person or persons; 
duties of imperfect obligation are those moral obligations which do not give 
birth to any right” (Mill 2001, 49f.). He believes that the line between perfect 
and imperfect duties coincides precisely with the line we draw between justice 
and “other obligations of morality” (Mill 2001, 50). For Mill, only perfect ob-
ligations are genuine obligations of justice, while imperfect obligations derive 
from what I earlier called required virtues.

Not surprisingly, this is also how contemporary Kantian phi los o pher On-
ora  O’Neill (1996, 1 39, 147f.) de fi nes i mperfect obl igations. I n f act, h er ac -
count of imperfect obligations is the precise opposite of the one presented in 
this book. In her opinion, imperfect obligations are not undefi ned duties de-
riving f rom c ertain e xisting mo ral r ights b ut w ell- defi ned obl igations t hat 
lack counterpart rights. Th erefore, they are not claimable by each but not from 
all but instead are enactable by each but not for all. Hence they require action 
by each, but it is unclear for whom or to whom that action is to be directed. In 
agreement with Mill (and Kant), she concludes that such imperfect obligations 
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are emb odied not i n t he relationships b etween a gents a nd recipients but i n 
agents’ characters. Th erefore, they must be thought of as required virtues of 
those agents.

Th us Kant, Mill, and  O’Neill remove all cases of imperfect obligation from 
the realm of justice. Th is, however, is utterly problematic. I do n ot deny the 
existence of moral requirements outside the realm of justice. But by limiting 
the realm of justice to perfect obligations and defi ning the realm outside jus-
tice a s moral requirements w ithout counterpart r ights, t hey e vidently erase 
one crucial constellation from the spectrum of moral obligation: the case in 
which people do have universal moral rights that, however, lead to nonuniver-
sal and highly contingent obligations, as is characteristic of most socioeco-
nomic rights.

Kantian scholars tend to defi ne imperfect duties as virtue- based require-
ments t hat a re d irected a t t he good i nstead of a t t he r ights of o ther p eople 
(e.g., Herman 2002, 229). Hence they perceive imperfect obligations as being 
aimed at the promotion of “obligatory ends,” for example, other people’s hap-
piness. What they do not suffi  ciently take into consideration, however, is that 
rights can be perceived as ends too (see the section “Rights as Goals: Human 
Development as the Realization of Rights” in chapter 2). Th us they fail to pro-
vide an adequate answer to those cases in which rights themselves must be 
viewed as goals. Clearly, the fulfi llment of such rights cannot be entirely a 
matter of virtue. Th e claims at stake are, aft er all, based on moral rights. How-
ever, the obl igations der iving f rom them are not perfect either, because it is 
unclear who must deliver what for the realization of those rights. Hence they 
must be considered imperfect obligations of justice. It is important to note 
that even Kant himself, it seems, was aware of this evident problem when he 
raised the following question:

Having t he resources to pr actice such benefi cence a s depends on t he goods of  
fortune i s, for t he mo st pa rt, a re sult of c ertain h uman b eings b eing f avored 
through t he i njustice of t he gove rnment, w hich i ntroduces a n i n e qual ity of  
wealth that makes others need their benefi cence. Under such circumstances, does 
a rich man’s help to the needy, on which he so readily prides himself as something 
meritorious, really deserve to be called benefi cence at all? (Kant 1996, 203)

Neo- Kantian scholar Barbara Herman (2002, 256) appears not to b e free 
of doubts either. She concludes that where we are indeed dealing with injus-
tices, an account of moral duty based on benefi cence might provide “more of 
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an ideal than a suffi  cient guide to what we are obligated to do now for need we 
could meet.” True moral progress toward a more equitable world presupposes 
that we overcome this crucial inconsistency in Kantian moral philosophy. For 
Amartya Sen (2004a, 319), whose position on this question is congruent with 
the one taken in this book, “imperfect obligations are correlative with human 
rights i n much t he same way a s perfect obl igations a re.” Th erefore, he  con-
cludes that “the ac cep tance of imperfect obligations goes beyond volunteered 
charity or elective virtues.”

Th us imperfect obligations derive from rights too; they are no less morally 
owed than perfect obligations. Th e only thing that distinguishes them from 
perfect obl igations is t hat it i s unclear who can legitimately be charged w ith 
them and to what extent. Once that question has been determined within a 
comprehensive public discourse, however, those singled out as (partly) respon-
sible bear genuine duties of justice. Only those actions that exceed the extent of 
these duties, as a result, belong to the category of virtuous action.

 O’Neill (1996, 129ff .) has a seemingly easy solution to t his evident prob-
lem: she simply eliminates the rights underlying imperfect obligations alto-
gether. Her argument is that as long as these rights are not institutionalized, 
that is, as long as t he corresponding obl igations are not specifi ed, properly 
assigned, a nd t hus t urned i nto p erfect d uties, t hey si mply do n ot e xist. A 
right,  O’Neill argues, exists only if it is eff ectively claimable; and it is claim-
able “only if a system of assigning agents to recipients has already been estab-
lished, by which the counterpart obligations are ‘distributed.’ ” Hence unless 
duty bearers and their corresponding obligations are clearly identifi able and 
specifi ed, “claims to have rights amount only to rhetoric.”

Susan James (2005, 79ff .) takes a similar position. She argues that rights in 
their v ery e xistence a s p ractical en titlements de pend o n c orrelative obl iga-
tions. In her opinion, “a right cannot be claimed, and therefore does not exist, 
when we are unable to fi nd a nyone on w hom to p in t he c orrelative obl iga-
tions.” In fact, James goes a step further than  O’Neill in arguing that not only 
claimability but also the practical ease with which a right can be claimed, that 
is, i ts en forceability, a re necessary conditions for a r ight eff ectively to ex ist. 
Moral claims (and thus the rights themselves), in her opinion, come into exis-
tence only if the conditions to enforce them are eff ectively in place. Otherwise 
they r emain mer e mo ral j udgments. C onsequently, f or suc h si tuations sh e 
proposes simply to replace the vocabulary of rights with alternative notions 
such as “beliefs” or “wishes.”



130  Toward Rights- Based Cosmopolitan Justice 

Expressing rights claims in terms of beliefs, wishes, or priorities, however, 
means to give up the normative power of justice. Priorities, wishes, and beliefs 
can be changed at any time and without major demand for justifi cation; they 
do not obligate anyone to do anything. Stating priorities means to put things 
on a to- do list— things that should get done. Stating rights and obligations, on 
the o ther ha nd, me ans t hat t hings m ust g et do ne. By r educing “ statements 
about unenforceable moral rights” to mere “statements about the moral beliefs 
of those who make them,” James (2005, 83) provides the rhetoric for powerful 
actors to challenge and disregard the very foundation of humanity according 
to their par tic u lar interests.

A position that ma kes the very existence of r ights dependent on their en-
forceability i nevitably opens t he door for e ven more radical conclusions. Th e 
insight that the realization and enforcement of both positive and negative rights 
depends on extensive institutional structures might lead us to conclude that it 
will not be possible ever to guarantee the full protection even of basic liberty 
rights. From there, however, it is only a sma ll step to R aymond Geuss’s (2001) 
conclusion t hat t he e xistence of  a ny r ights must b e qu estioned. Eve n t hough 
Geuss’s a rgument i s c onsistent i n i tself, h is c onclusion i s n onetheless de eply 
fl awed. It pushes us into a relativist position where rights become entirely mean-
ingless. Geuss’s perception that a person is systematically unable to possess a 
right if the obligations on which it depends cannot be enforced turns the justi-
fi ed moral claims of hundreds of millions of people in the developing world into 
an arbitrary function of the will of the world’s wealthy and powerful. Earlier I 
argued that ending hunger and poverty and thus the realization of the rights of 
the world’s poor are not matters of lacking capacity but of lacking po liti cal will. 
Po liti cal will, however, is itself a crucial part of enforceability. Th us making the 
existence of r ights dependent on enforceability turns t hem into a f unction of 
the po liti cal will of those who eff ectively control the global po liti cal structures.

Th e argument that a right’s existence depends on the clear identifi cation of 
the corresponding obligation bearers or even on its practical enforceability is 
inherently fl awed. It inevitably comes down to giving up the claim for global 
justice and human equality as a g uiding ideal. Unfortunately, a vast number 
of human beings are still unable eff ectively to p lace their r ights claims with 
clearly identifi able institutional obligation bearers. But does the lack of such 
institutional frameworks really mean that all those people do not even have 
any r ights?  O’Neill (1996, 1 33) i s c orrect i n h er a ssertion t hat p roclaiming 
universal r ights w ithout paying a ttention to t he j ustifi cation a nd e stablish-
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ment of institutions that identify corresponding duty bearers is “bitter mock-
ery to the poor and needy, for whom these rights matter most.” But why, one 
could ask, would anybody feel obligated to set up these necessary institutions 
in the fi rst place i f there are no rights that establish a c laim to do s o? If, for 
example, as Susan James (2005, 80) suggests, “one only has a right to health care 
if there are nurses, doctors, midwives, and so on, who are obliged to provide 
treatment or advice,” how then could anybody feel obliged to put those neces-
sary s tructures i n p lace i f t here a re n ot r ights t hat a re v iolated i n t he fi rst 
place? “To deny the ethical status of these claims,” Amartya Sen (2004a, 347) 
points out, “would be to ig nore the reasoning that motivates these construc-
tive activities.” Onora  O’Neill (1986, xiii) herself once claimed that the hope 
for change will remain an illusion if those who have the power to make a dif-
ference to the lives of the poor see no reason to do so.

Hence if the “obligations from which rights fl ow” really “only emerge within 
elaborate and interlocking sets of institutions” (James 2005, 87), and if  O’Neill’s 
(1996, 190f.) argument held true that positive rights are created by the institu-
tions that allocate responsibilities, then the industrialized world could avoid 
being held responsible for any human misery in other parts of the planet sim-
ply by refraining from setting up eff ective global institutions. Global justice 
not only in its realization but as a very concept would be reduced to the indus-
trialized nations’ whim in such a scenario.

Rights derive from our inherent and undeniable human equality. Th er efore, 
they exist before obligations. It is the very idea and aim of rights to remind us 
“that people have justifi ed and urgent claims to certain types of urgent treatment 
no matter what the world around them has done about that” (Nussbaum 2002, 
138). Joel Feinberg (1973; 1980, 153) coined t he notions of “claim- rights” a nd 
“manifesto r ights” in this connection. A lthough for claim- rights the counter-
part obligation bearers are clearly identifi able, this is not the case for manifesto 
rights. Th us manifesto rights imply a manifesto for po liti cal change, a “protest,” 
as Judith Shklar (1986, 27) described it forcefully. Th ey represent “the appeals of 
the injured and outraged to t heir a ll too indiff erent fellow citizens or even to 
humanity in general” (Shklar 1986, 25). Th is, however, as Donnelly (2003, 12) 
also insists, does not “make them any less truly rights.” It is Feinberg (1980, 153) 
himself who commits the fallacy of interpreting manifesto rights as mere de-
mands or “permanent possibilities” for rights. Th is, however, as Pogge (2002a, 
67) points out correctly, “would belittle moral rights in just those cases where it 
is most urgent to assert them.”
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Poverty, starvation, suff ering from easily preventable diseases, lacking ac-
cess to c lean w ater, a nd si milar i lls a re v iolations of t he mos t f undamental 
rights of millions of people and are thus a matter of justice, no matter what. 
Hence t hey c onstitute a n u nconditional a nd u niversal c laim f or i mprove-
ment. Specifying the content and addressees of this claim can indeed be dif-
fi cult and controversial, but this neither negates its ethical status as a matter of 
justice nor is a sign of weakness of its underlying principles.

In today’s globally interwoven society, perfect duties per se are becoming 
rare. Th e specifi cation of duties of justice is entirely evident only in very few 
cases. Hence to tie the concept of justice to the evident, that is, to perfect obli-
gations, increasingly means to give up the concept of justice altogether. How-
ever, t his cannot by any means be t he r ight approach to c ope w ith t he pro-
found societal transformations of our time. Th e right answer is to accept the 
fact that in a modern and open society the specifi cation and implementation 
of moral obligations in the concrete context remains a matter of public delib-
eration (Nickel 1987, 32). What is not a matter of deliberation, however, is the 
moral claim itself. Th e improvement of their situation is owed to t he people 
whose rights are violated irrespective of whether the duty bearers are known. 
Th us w hen Ker sting (2000, 3 95) a nd  O’Neill, f or e xample, de fi ne duties of 
justice by their context in de pen dence, they are on the wrong track; it is not 
the d uties o f j ustice t hat a re c ontext i n de pen dent, b ut— precisely t he o ther 
way around— the moral claim of the right holders.

A world in which we recognize, for example, the moral right to health care 
only for those who eff ectively have the capabilities to realize it, that is, for those 
who have access to nurses, doctors, and midwives, is a world in which we have 
accepted the existing, deep inequalities and have given up the ideal of justice 
and development. Susan James (2005, 79) objects that the “empty benefi cence” 
of granting rights that have no prospect of practical fulfi llment is “insulting” 
to the disadvantaged people in this world. Compared with this insult, however, 
the complete d isapproval of t heir moral r ights on t he ba sis of t he a rgument 
that if their rights cannot be realized— or more accurately if there is not po liti-
cal will to realize them— they are not even worthy of having them recognized 
seems a p lain outrage. Finding the solution to t he “troubling conclusion that 
the r ights of the poor and needy may be useless to t hem in practice” (James 
2005, 83) in the denial of their rights altogether is ethically unacceptable.

To be sure, constructive critiques aimed at rights- based accounts of justice 
for not paying suffi  cient attention to obligations in general (see, e.g., Glendon 
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1991;  O’Neill 1996) are justifi ed and important. However, they do not point to 
an inherent weakness of rights- based approaches themselves, but rather to a 
neglect of the scholars engaging with them. Any rights- based account of jus-
tice t hat does not pay due attention to obl igations a nd obl igation bearers i s 
systematically incomplete. Taking obligations into account is not a mere add-
 on to a rights- based perspective but constitutive for it. If we talk about rights, 
we must simultaneously also talk about obligations. Rights and obligations 
are inherently and indissolubly connected through the concept of justice.

It is true that rights- based perspectives might not suffi  ciently capture 
moral obligations beyond the realm of justice. If rights are taken as a starting 
point of e thical refl ection, a s  O’Neill (1996, 144f.) a rgues, suc h obl igations 
are readily overlooked and can be taken into account only by “an awkward 
swerve of thought,” which would not be necessary, she claims, had we started 
from t he p erspective o f a gency a nd d uties a t t he o utset a nd t hen d istin-
guished obl igations w ith r ights f rom t hose w ithout. H owever, p erhaps w e 
just have to accept this “awkward swerve” as the lesser evil than choosing 
between t wo a lternatives, r ights- based perspectives or duty- based perspec-
tives, both of which on their own cannot cover the full spectrum of ethical 
refl ection and inevitably leave some important questions and considerations 
unaddressed. Aft er a ll, the strictly duty- based perspective of  O’Neill is able 
to give adequate weight to virtues only by severely compromising the con-
cept of justice and equality. I f justice really is t he highest societal goal and 
guiding principle, however, then the consequences of this alternative are im-
mensely more damaging than the ones of a r ights- based perspective. A per-
spective that takes obl igations as prior to r ights tends to add ress as v irtues 
what clearly belong to the category of justice. Instead of stating human equal-
ity as the ideal and proceeding with identifying the duty bearers and duties 
required to achieve it, it prematurely settles for accepting existing ambigui-
ties and the shortfalls in achieving justice that derive from them. Declaring 
imperfect obl igations a ma tter o f v irtues b rings t he s earch f or obl igation 
bearers to an end because the very defi nition of virtues rules out the possibil-
ity to actually succeed with it.

A w orld i n w hich r ights- based c laims a re r eplaced b y v irtue- based r e-
quirements is a w orld ruled by de pen den cy. Th e weapon of the poor against 
their u ntenable situation would not be t heir r ightful c laim for decent t reat-
ment and consideration but merely their hope for others’ compassion and be-
nevolence. Rather than thinking of themselves as inherently deserving and 
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asserting their legitimate rights to a self- determined life, they would come to 
see themselves as owing great gratitude to t hose who help them so selfl essly. 
Making u se of a r ight, on t he other ha nd, me ans to c laim w hat i s owed to 
them. It can be insisted upon without embarrassment or shame, and its fulfi ll-
ment does not warrant gratitude. It is a ke y source of self- respect and an as-
sertion of our status as autonomous individuals of equal dignity. Th e benevo-
lence of others, no matter how genuine it is, cannot make up for these values 
once they are lost (Feinberg 1973, 59).

Th e only way out of the alleged trade- off  between a consistent interpreta-
tion of r ights- based justice a nd t he consideration of t he f ull range of moral 
requirements is to adopt a rights and duties perspective simultaneously. Such 
a dual argument admits the weaknesses of both approaches and draws from 
both stances to fi l l the gaps ade quately. Th is is not an embarrassment for ei-
ther of these approaches or for moral philosophy itself; rather, it is an ac know-
ledg ment of and a tribute to the richness of ethical refl ection and an attempt 
to cope with its complexity adequately and undogmatically.

Shifting the Focus from Causality to Capability

In the previous section I held that human responsibility sets the scope of jus-
tice. On the basis of this insight, I de signated those situations as relevant to 
the concept of justice in which injustices either  were caused, could have been 
prevented, or could be changed by human beings. It is, of course, not a coinci-
dence t hat t hese t hree c onstitutive si tuations c orrespond e xactly to Sh ue’s 
tripartite typology of duties, that is, to the duty to avoid depriving others, the 
duty to protect others from deprivation, and the duty to aid deprived others.

Th e three types of obligations can be a llocated to t wo basic categories of 
reasons of justice. First, human beings have a direct obligation not to cause 
injustice through the direct violation of people’s moral rights. Th is  obligation 
constitutes t he “primary reasons o f justice” (Gosepath 2 004, 5 6f.). P rimary 
reasons refer to just actions of people and thus to Shue’s duty to avoid depriv-
ing. People who do n ot follow primary reasons of justice are actively acting 
unjustly. In addition to such primary reasons, individuals also bear secondary 
reasons of justice, which refer to t he obligation not to let injustice happen to 
others a nd si milarly to h elp r estore j ustice i n c ases w here i njustice ha s o c-
curred. Th us secondary reasons refer to the justice of states of aff airs. People 
who disregard secondary reasons of justice, that is, those who are able to alter 
the course of injustice or avert its eff ects, a re acting “passively unjust[ly]” i f 
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they do nothing about it (Shklar 1990, 3, 6, 40ff ., 56). In Shue’s typology sec-
ondary reasons of justice correspond to the duties to protect others from dep-
rivation and to aid deprived others.

On t he ba sis of t his d istinction, t he i mmediately e vident c riterion f rom 
which to der ive obligations of justice is the causal connection between one’s 
actions and potentially or eff ectively unjust outcomes. Th e focus on causality 
has played a paradigmatic role in shaping the way we think about obligations 
of justice and frames what we could call the commonsense view of these obli-
gations. In fact, the very meaning of obligation in the realm of justice is oft en 
entirely reduced to questions of causality; the question of responsibility in a cer-
tain unjust situation is commonly answered simply by asking who caused the 
outcome. Th us we commonly hold that “agents are responsible for addressing 
acute deprivations when they have contributed, or are contributing to bring-
ing them about.” Christian Barry calls this the “contribution principle” (C. Barry 
2005, 135).

The Capability Principle

Th e exclusive focus on causality t hat has characterized t he common under-
standing of obligations of justice so far does not cover the full range of justice-
 relevant situations. It does include primary reasons of justice and those cases 
of secondary reasons for which we are able to unambiguously allocate the causes 
to certain specifi c actors. However, such causalities are not a lways clear- cut. 
Especially for such large societal problems as poverty, moral obl igations are 
oft en imperfect, which means that it is oft en impossible to connect them caus-
ally to specifi c, c learly i dentifi able ha rmful ac tions o r to pa r tic u lar a gents. 
Today’s g lobal s ystems a nd s tructures e stablish a c lear c onnection b etween 
the actions of Western countries and the per sis tence of poverty in the South,6 
but this general causal link is not specifi c enough to derive a clear- cut alloca-
tion of par tic u lar obligations to responsible agents. In order to make the con-
tribution principle work for the alleviation of global poverty, we would have to 
specify the exact share of each specifi c actor’s causal contribution to the prob-
lem. Because of the increasingly systemic character of such problems, however, 
this is an insurmountable challenge. Furthermore, even if we  were able to al-
locate the shares of contribution correctly, the contribution principle does not 
provide a solution for situations in which the responsible agents turn out to be 
incapable of remedying the situation. Such constellations would inevitably lead 
to a moral vacuum in which nobody could be held responsible for the alleviation 
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of existing deprivations or the prevention of future injustices. Th us i n t he 
kind of world we live in today, a purely causality- based approach to justice 
tends to lock in the status quo.

Th e challenge is to fi nd a c riterion for the comprehensive derivation and 
allocation of obl igations for t hose i ncreasingly common cases i n which our 
information about the causal chains between actions and outcomes is incom-
plete. What is it, in other words, that connects one agent to a deprived other in 
a w ay t hat g ives r ise to r emedial duties t hat other a gents i n general do n ot 
have (D. Miller 2005, 96)? Responsibility as a constitutive element of justice, 
as noted earlier, arises not only from what has been caused by human beings 
but also from what could be changed by them. Th e diff erence between misfor-
tune and injustice, as Judith Shklar (1990, 2) argued, does not merely corre-
spond to t he one between human and nonhuman causes but “frequently in-
volves our willingness and our capacity to ac t or not to ac t on behalf of the 
victims.” Th erefore, she argues further, we should focus less on the search for 
possible initiators and the immediate causes of disasters and direct our sense of 
injustice more toward those who fail to prevent them or to aid the victims (Shklar 
1990, 56). In other words, (remedial) obligations of justice arise not merely from 
causality but also, and perhaps even more important, from capability.

Th is  shift  from causality to capability extends and makes specifi c a similar 
claim r aised o n s everal o ccasions b y t he l ate I ris Ma rion Young ( see, e .g., 
2003, 2004, 2008). Young argued that in cases of structural injustice we must 
increasingly replace our common backward- looking focus on blame and con-
demnation with a f orward- looking focus on results. Young’s “social connec-
tion model of responsibility,” or what she calls a concept of “po liti cal respon-
sibility” (as opposed to responsibility as liability), “depends on the actions of 
everyone who is in a position to contribute to those results” (Young 2003, 41). 
Young sees these challenges as shared responsibilities that require collabora-
tive a ction. Th e o bligation of  e ach re sponsible s ubject, i n Young’s c oncept, 
grows along the pa ram e ters of connection, power, and privilege (Young 2003, 
42f.; 2004, 385ff .). In other words, the more direct the connection, the greater 
the power, and the larger the benefi t to a n institution from par tic u lar injus-
tices, the bigger is its responsibility. Young explicitly denotes such obligations 
as obligations of justice, even though there is no direct relation of responsibil-
ity between the obligation bearer and any specifi c individual whose rights are 
violated. Rather, and in her opinion more important, there is a direct relation 
between the obl igation bearer and the structural pro cess that leads to t hose 
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violations (Young 2004, 372). In regard to t he three constitutive pa ram e ters, 
Young’s concept resembles the one put forth in this book: power and capabil-
ity, as we will see shortly, are directly linked to each other, while connection, 
in the form of structural causality, also plays a role in the determination of the 
intensity o f mo ral obl igations i n t his b ook; t he t wo el ements, p ower a nd 
structural connection, will be merged in the concept of structural power (see 
the section “Sources of Corporate Power: From Relational to Structural Power” 
in chapter 6), which will be at the core of my elaborations on multinational 
corporations’ obligations of global justice. Privilege, I would argue, is less of a 
criterion for obligations of justice in general than one that may give rise to the 
specifi c accusation of complicity in cases of human rights violations. Th us  in 
this book it will play a role fi rst of all when I discuss the issue of “benefi cial com-
plicity” (see the section “Avoiding Indirect Human Rights Violations: Corpo-
rate Complicity” in chapter 9). Young’s concept of “po liti cal responsibility,” in 
other w ords, i s c losely r elated to a nd a p owerful su pport o f t he “capability 
principle” of responsibility put forth in this book.

In order to illustrate this shift  from causality to capability, let us look at a 
modifi ed and extended version of Peter Singer’s (1972, 231f.) example of a drown-
ing child. Person A is running into diffi  culties while swimming in a pond and 
is n ow i n de sperate n eed o f i mmediate r escue. Th ere i s n obody w ho c ould 
come to her help at that time except nonswimmer B and professional swim-
mer C, who happen to watch the incident from the shore. Neither B nor C is 
causally responsible for A’s si tuation. Nevertheless, t he c onclusion t hat nei-
ther of them must do anything about the situation causes a certain unease. It 
seems obvious that we cannot expect B to rescue A, because he would inevita-
bly put his own life severely at risk and quite possibly drown himself. B would 
thus hardly be exposed to moral blame for not jumping into the water. If he 
tried to rescue A anyway and miraculously succeeded, we would quite possi-
bly praise him for putting his life on the line in order to save someone  else’s. 
Th is is what we normally associate with heroic action. Th us it seems that be-
cause of his lack of capabilities, B does not have a moral obligation to rescue 
A. His actions belong to the supererogatory part of morals.

Th e situation is quite diff erent for C, for whom rescuing A would be an easy 
task. Because C evidently has all the capabilities needed to rescue A but decides 
to stay inactive to a void some minor incon ve nience for herself, she would be 
exposed to moral blame for not coming to A’s rescue. Furthermore, because we 
clearly expect her to h elp, we would not fi nd it especially praiseworthy if she 
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did indeed rescue A. Th us the superior capabilities of C imply a moral obliga-
tion to rescue A. Furthermore, because we tend to look at it as common sense 
that she must come to A’s rescue, her obligation seems not to be based on mere 
benefi cence. In the absence of causal relations, the criterion of capability estab-
lishes much stronger remedial obligations.

Th is example provides an opportunity to r eemphasize the crucial diff er-
ence b etween c apacity a nd c apability. A s p ointed out e arlier, c apability de -
rives from the combination of personal capacities (e.g., talents) and adequate 
external c ircumstances a nd a rrangements to p ut t hem to u se favorably (see 
the section “Equalizing Freedom Th rough Basic Capabilities” in chapter 2). If 
nonswimmer B had a boat, he could compensate for his lack of ability to swim. 
Th us, despite his lack of capacity to s wim, he would still have the capability 
and thus a r esponsibility to r escue A. Again, this example shows that moral 
obligation is attached to capability rather than to mere capacity.

However, l et u s a ssume t hat t here i s n o b oat. W hat w ould happ en i f i t 
turned out t hat B ac tually pushed A i nto t he p ond? I n t his s cenario, B c an 
doubtless be identifi ed as causally responsible for A’s desperate situation. How-
ever, this does not change anything about B’s inability to swim and to rescue A. 
Th us, despite his involvement in causing the situation, we cannot reasonably 
ask him to jump into the water at the risk of drowning as well. We can blame 
him for pushing A, but we can hardly blame him for not rescuing her. How-
ever, it is unlikely that we would still praise him as a hero if he rescued A any-
way, because without him, A would not have gotten into this situation in the 
fi rst place. Hence, despite his causal involvement, we cannot hold B responsible 
for remedying the situation, because he lacks the capabilities necessary to do 
so. For C, on the other hand, the situation does not change. She is still the only 
one eff ectively able to rescue A, and we would reasonably expect her to do so. 
Hence C’s remedial obligation holds even against clearly identifi able causal re-
lations t hat a llocate bl ame to s omeone  else. O nly i f B had e qual a bilities to 
swim would the primary remedial responsibility shift  from C to B.

Remedial obl igations are meaningless i f t hose singled out as responsible 
agents do not have the capabilities to meet them. Nobody can be obliged to do 
something he or she is by any reasonable account unable to do: ought implies 
can. On t he other ha nd, everybody who does have t he capabilities needed 
has an immediate prima facie obl igation to off er help. In this sense can im-
plies ought. Th us capability turns out to be the default criterion for remedial 
obligations of justice. In both of t hese cases causality i s neither a n ecessary 
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nor a suffi  cient condition for establishing a remedial obligation. It merely serves 
as a criterion for determining the intensity of an established obligation. In other 
words, a c laim against a c ertain capable agent naturally becomes stronger if 
he or she was initially involved in bringing the unjust situation about. Th er e-
fore, causality, as we will see, serves as a cutoff  criterion for remedial obliga-
tions rather than as a normative condition for them. Capability, on the other 
hand, i s a n ecessary a nd i n s ome c ases e ven a su ffi  cient c ondition for suc h 
obligations. Th us it is a mistake to reserve the realm of justice for those cases 
in which causal chains are clearly identifi able and to look at obligations deriv-
ing from the capabilities of responsible subjects as a mere matter of (required) 
virtues. Justice is as much about the capabilities to prevent and alleviate mis-
ery as it is about not causing it.

Gradation and Cutoff Criteria: Power and Reasonableness

Th e claim that all agents with suitable capabilities automatically bear a “prima 
facie duty” (Ross 1930: 19ff .; see also Zimmermann 1996, 5ff .) to improve an 
unjust situation needs further clarifi cation. Like the previously used expres-
sion “prima facie rights,” obligations also remain merely prima facie until all 
possible objections a nd l imitations— for example, t he causal i nvolvement of 
an a gent w ith si milar c apabilities— have b een c onsidered. Th is is  of special 
importance f or t he c apability p erspective b ecause a n e xclusive a nd u nre-
stricted reliance on valuable capabilities would lead to nearly unlimited reme-
dial obligations for virtually everyone in regard to a l imitless number of po-
tential injustices, near and far.

For Peter Si nger (1972, 231ff .), such a n overly dema nding v iew of moral 
obligations is not a problem. If one can prevent signifi cant bad from happen-
ing without having to sacrifi ce anything of similar moral importance, he ar-
gues, one is morally obliged to do so. From this genuinely utilitarian perspec-
tive, one ought to keep giving until one reaches the level of marginal utility at 
which the suff ering caused to oneself is greater than relief provided to others. 
It is not unreasonable to request that everyone make a fair contribution to the 
improvement o f u njust c onditions, e ven i f t hey o ccur i n o ther pa rts o f t he 
world. Everyone who is able to make a valuable contribution is, at least up to a 
certain point, obliged to do so, for otherwise he or she is acting passively un-
justly. However, Si nger’s principle leads to u nrealistic a nd overstraining re-
quirements for any individual. Singer admits that by following his own prin-
ciple, “one would reduce oneself to very near the material circumstances of a 
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Bengali refugee” (Singer 1972, 241). Th is, however, is not only unrealistic but 
on the verge of turning itself into injustice; it might, as James Fishkin (1982, 3) 
aptly states, lead us to a point where we are “obliged to be heroic.”7

In order to avoid such outcomes, we need criteria that allow us to distin-
guish between stronger and weaker obligations on the basis of the gradation 
of respective capabilities. Additionally, we need to complement these criteria 
with principles that limit the respective obligations of any responsible agent to 
a reasonable level (C. Barry 2005, 137). In other words, we must provide prin-
ciples that establish a “cutoff  for levels of sacrifi ce” (Fishkin 1982, 16).

Th e e xample o f t he d rowning c hild su ggests t hat obl igations o f j ustice 
grow with increasing capabilities, as well as increasing causal involvement of 
a responsible agent. Th e less clear- cut causality relations are, the more weight 
must be put on capabilities. One of the biggest problems with how we conven-
tionally assign remedial obligations, as David Miller (2005, 102) argues, is 
that we look too exclusively at the past, that is, at the question of who was re-
sponsible for bringing a c ertain situation about, instead of looking at who is 
best placed to put it right. In order to gain a clearer picture of who bears supe-
rior or only minor obligations for unjust states of aff airs, we might thus grade 
capabilities by their signifi cance or decisiveness to make a positive contribu-
tion. Th us the better positioned a relevant actor is to make an eff ective and 
signifi cant contribution to the solution of a problem, the larger are that actor’s 
prima facie obligations. Miller calls this “the principle of capacity”; following 
my earlier elaborations, however, calling it “the capability principle” might be 
more accurate. Th e rationale behind the capability principle simply is that “if 
we want bad situations put right, we should give the responsibility to those 
who are best placed to do the remedying” (D. Miller 2005, 102).

Th e signifi cance criterion of capabilities essentially ties the degree of moral 
obligations to what we normally understand as power. Power, as it will be de-
fi ned later in this book, is the ability to determine outcomes. Capabilities are 
the very foundation of power; t he more extensive one’s c apabilities a re, t he 
larger i s one’s f reedom to ac t a nd t hus t he bigger one’s power to a ff ect and 
determine outcomes. Power, or at least the exercise of power, is thus a combi-
nation of internal capacities and favorable external circumstances. Th is is why 
the notion of power as a property of a specifi c agent, as we will see, is mislead-
ing. It depends just as much on an environment that allows for the conversion 
of such power resources into desirable outcomes. Th is external dimension of 
power, as I will show in the second part of this book, must increasingly be 
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thought of in structural terms. Th us we can reformulate the capability prin-
ciple in terms of power: if unjust situations ought to be remedied, the respec-
tive r esponsibilities sh ould b e a ssigned to t hose w ith t he b iggest p ower to 
shape a nd de termine o utcomes ac cordingly. I n t his r egard, g rowing p ower 
leads to more extensive moral obligations.

Th e relation between power and responsibility can be illustrated best in its 
negative dimension, that is, in connection with the abuse of power. Th e more 
vulnerable individuals are to a c ertain powerful agent, that is, the bigger its 
impact o n t hese i ndividuals, t he l arger i s i ts r esponsibility to p rotect t hem 
from harm (Goodin 1985, 117ff .; see also Margalit 1996). Power relations can 
always be reformulated as relations of asymmetrical de pen den cy. Th is  de pen-
den cy holds si milarly a lso i n t he positive d imension. B ecause power e ssen-
tially is the capability to determine outcomes, vulnerable individuals also de-
pend on powerful agents for t he i mprovement of existing u njust si tuations. 
Th us, also from the perspective of the vulnerable, power not only leads to en-
larged ne gative obl igations b ut a lso to  i ncreased p ositive obl igations to u se 
power me aningfully i n o rder to t ransform u njust si tuations i nto j ust o nes. 
Hans Jonas (1984, 92ff .) speaks of the “positive duty of power,” which he calls 
“substantive responsibility” in this regard. Like Iris Marion Young, Jonas also 
claims that this “vastly diff erent concept of  responsibility” i s not concerned 
with “the ex post facto account for what has been done” but with the forward 
determination of what ought to be done; it is to be understood as “responsibil-
ity for the future.” “Irresponsibility,” in his account, is the exercise of power 
with disregard of the obligation for the well- being, interests, and fates of those 
whose l ives a re u nder t he powerful a gent’s control a nd c are. It i s f rom t his 
perspective that Judith Shklar (1990, 65) denotes injustice as a “social off ense 
of the powerful.”

Th e g radation o f c apabilities a long t he c riterion o f p ower m itigates t he 
danger contained in Singer’s utilitarian theory that even “regular citizens” 
would be held responsible for virtually anything to which they might be able 
to make a small contribution. Hence it separates agents with prima facie supe-
rior obl igations f rom t he l arge ma sses w ith p rima f acie m inor obl igations. 
Th us it potentially shift s the main focus f rom individuals to mo re powerful 
institutional actors. Th is mere shift , however, does not yet solve the problem 
of a “ moral overload” e ven of suc h well- positioned i nstitutional ac tors. We 
still need a second criterion that eff ectively limits the remedial obligations for 
which a single actor can reasonably be held responsible.
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One such cutoff  criterion t hat intuitively seems to ma ke sense, especially 
when dealing with questions of global justice, is geographic space or distance. 
Th us we could divide the world around us into concentric circles that defi ne 
the strength of our moral obligations to strangers. Th ese obligations are stron-
gest toward our closest circle of friends and family and decrease the further out 
we move in the concentric- circle model. Eventually they dissolve entirely at the 
very periphery. Th ere is no need to elaborate on this model at great length be-
cause my earlier elaborations should have made it clear that such approaches 
are ha rdly defensible f rom a c osmopolitan s tandpoint. Th ere certainly is no 
reason to object to enlarged obligations toward one’s intimate friends and fam-
ily, but to divide the sphere outside this intimate circle into geo graph i cally 
graded circles of decreasing priority seems arbitrary. Aft er all, a stranger living 
in a neighboring country is just as much a stranger as a stranger living on an-
other continent; one of them is more distant, but they both are strangers, one 
no more or less than the other (Shue 1988, 692f.). Th e reason that this approach 
seems intuitive is that geographic distance once provided a fairly accurate re-
fl ection or approximation of causal chains (Shue 1988, 693). Th is image, how-
ever, i s f ar too si mplistic i n our h ighly i nterconnected a nd g lobalized world 
today. Th e concentric- circle approach is an attempt to hold on to the paradigm 
of causality in a world that increasingly does not allow for it anymore.

If we look at the example of the drowning child again, the evident aspect 
to take into consideration for limiting capability- based obligations is not geo-
graphic distance but the cost or “normative burden” (Nickel 1987, 41) that is 
connected to the fulfi llment of an obligation. For nonswimmer B, the norma-
tive cost attached to saving A’s life is tremendous. He would most likely pay 
for h is attempt to r escue A w ith h is own l ife. For professional swimmer C , 
however, the cost is marginal. If we judged the situation from a pure causality 
perspective, this consideration would not play any role (D. Miller 2005, 102); 
in a situation where B pushed A i nto the water, he would have to follow him 
and w ould l ikely d rown. Th is sh ows a gain t he i nadequacy o f t he c ausality 
criterion as an exclusive guide for the allocation of remedial duties of justice. 
Th us the question is: what would be an appropriate mea sure to determine an 
acceptable normative burden?

Peter Singer, as seen earlier, suggested marginal utility as the unit for mea-
sur ing the normative cost. However, this not only leads to unsatisfactory out-
comes but a lso entails a ll the general weaknesses of utility as a c riterion for 
interpersonal comparisons pointed out earlier. To stay true to t he normative 
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foundations o f t he a nalysis a t ha nd, a ny l egitimate p rinciple f or l imiting 
capability- based obligations must be derived from a rights- based perspective. 
In other words, the limit to remedial obligations is given by the condition of 
equal moral r ights (Shue 1983, 606). Because, as responsible agents, a ll duty 
bearers are at the same time also rights bearers, they may, very much in agree-
ment with the concern raised by Fishkin, “justifi ably choose not to be heroes” 
(Shue 1 988, 6 97). I n a n u nderstanding o f j ustice a s de velopment, r emedial 
obligations are thus ultimately limited by a responsible agent’s own legitimate 
claim for personal fl ourishing and advancement. According to Kant, one has 
not only a justifi ed claim but indeed a mo ral duty to p rovide “ for oneself to 
the extent necessary just to fi nd satisfaction in living” (Kant 1996, 201). Hold-
ing a pa r tic u lar a gent responsible for remedying u njust si tuations, i n more 
general terms, is legitimate only insofar as all justifi ed moral claims, includ-
ing the ones of the duty bearer herself, are being adequately considered. Obli-
gations c an never go so far a s to f orce someone to g ive up on t he idea of a 
personally fulfi lling and satisfying life.8

Th e question of what counts as a legitimate and thus an obligation- limiting 
claim, or, in other words, where to draw the line between reasonable and over-
whelming duties, cannot be answered a priori. Weighting confl icting claims 
will a lways remain a ma tter of e thical reasoning a nd del iberation i n a c on-
crete case; there is simply no way around it. Accordingly, the question about 
the “reasonableness” (Zumutbarkeit) (Ulrich 2001a, 156ff .; 2008, 139ff .) of spe-
cifi c claims, that is, the specifi cation of their reasonable extent and their limi-
tations, or, in other words, what we can reasonably ask or expect from a certain 
powerful actor, can ultimately be answered only in public discourse. What 
seems to hold as a basic rule within this public deliberation pro cess is that 
one’s own claims become weightier with decreasing causal involvement and 
lose weight with increasing signifi cance of one’s c apabilities. Th us  causality 
serves, as mentioned earlier, as a cutoff  criterion rather than as a condition for 
obligations of justice. Th e “discourse on reasonableness” (Zumutbarkeitsdis-
kurs) (Th ielemann 1996, 288ff .; Ulrich 2008, 141) is indispensable and thus a 
necessary c ondition b oth f or w idening o ur f ocus f rom a na rrow c ausality- 
based perspective to a more inclusive capability- based one and for fi nding the 
line between actions that can reasonably be considered obligations of justice 
and actions that belong to the category of benefi cence or even heroism.

Hence immediate prima facie obligations can be transformed into “fi nal ob-
ligations” (D. Miller 2005, 109) by weighing them against opposing (limiting) 
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claims in public discourse. At least in the short run, however, capability must 
be the overriding consideration for relieving immediate harm and grievances 
(D. Miller 2005, 109). Any other approach would inevitably prolong suff ering 
and deprivation, even though they could eff ectively be prevented by holding 
those agents accountable who are in the best position to p rovide immediate 
relief.

Defi ning the Line Between Benefi cence and Obligations 

of Justice

My theory of obligations of justice implies that unjust states of aff airs must be 
remedied in a collaborative eff ort by those agents who have essential capabilities 
to do so unless they have potentially weightier claims that would diminish or 
off set their prima facie obligations. Th ese prima facie obligations can be over-
ridden by moral claims that are themselves justifi ed by the moral rights of the 
responsible agent. Th e fi nal obligations that result from the deliberative pro cess 
of weighting moral claims are based neither on benefi cence or charity nor on 
the concept of solidarity but on justice. Th erefore, they are morally owed.

Th is leads us to the ultimate distinguishing aspect between duties of jus-
tice and actions performed from virtue. Remedial actions are praiseworthy if 
they lie beyond the threshold of what we can reasonably expect from a specifi c 
agent. Hence the decisive and quite evident diff erence between duties of jus-
tice a nd p raiseworthy ac tions ba sed o n v irtue o r b enefi cence i s that i n the 
former case duty bearers do not have any justifi ed claims for not meeting their 
duty, while in the case of benefi cence they are off ering their support despite 
justifi ed reasons t hat would exempt t hem f rom doing so. Hence t hey f ulfi ll 
their prima facie obligation even though it could be overridden by their own 
justifi ed and more signifi cant claims.



A
LTHOUGH THE PREVIOUS CHAPTERS defi ned principles of global justice 
and clarifi ed the conceptual basis for the derivation of corresponding 
obligations, we still do not know for whom these principles must ulti-

mately be prescriptive, t hat i s, who must be held responsible for remedying 
global injustices and for whose actions human development must be the ulti-
mate guiding ideal. Who, in other words, are the agents that must deliver on 
the realization of the rights of the deprived masses living on this planet?

Evidently, solving the problem of imperfect obligations once and for all by 
providing a conclusive list of agents and their corresponding duties regarding 
global injustices cannot be the goal of this chapter. Th e shape and extent of 
obligations o f j ustice a re de pendent o n t he sp ecifi cs o f a si tuation a nd t he 
agents we hold responsible. Th erefore, it is possible only to provide a heuristic, 
that is, an abstract view of how to identify possible candidates in concrete 
cases. We c annot, h owever, sp ecify t heir c oncrete obl igations a p riori. Th e 
condition of reasonableness on which such obl igations u ltimately depend is 
by defi nition subject to public deliberation.

At this point there are two basic options for continuing the argument. Th e 
fi rst possibility is to develop an ideal theory regarding what agents and agen-
cies would be responsible for achieving cosmopolitan justice under ideal cir-
cumstances. Suc h a t heory w ould de al w ith e qually i deal i nstitutions w ith 
potentially little connection to the actual structure of society in the  here and 
now. Examples of such ideal theories are ones that typically deal with the cre-
ation of a world state or a world government. Th e second option is to take ex-
isting i nstitutions a s t he p oint o f de parture a nd refl ect on t heir p otentially 
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valuable capabilities for contributing to the achievement of cosmopolitan jus-
tice. Th e book at hand is predominantly concerned with this latter question. 
However, in the fi nal chapter I will briefl y touch also on the fi rst one.

Th us w hen I i dentify m ultinational c orporations a s p otential b earers o f 
obligations of justice, I do n ot mean to su ggest that in an ideal world private 
corporations should be taking over the role of primary agents of justice. Nei-
ther do I propose a world ruled by large corporations. Rather, I argue that in a 
world in which multinational corporations are de facto operating in governing 
positions a lready, t heir ac tions must b e ma tched w ith c orresponding mo ral 
obligations. We are not dealing with ideal agents in a just world but with actual 
agents in the  here and now.

Power and Moral Obligation: Individuals, Collectivities, 
and Institutions

Before putting forth a general power- and capability- based heuristic for identi-
fying potential agents of justice, we must have a closer look at the inherent 
connection between power and moral obligation. Because social power is oft en 
connected to institutions today, there is an additional need to clarify the con-
cept o f c ollective, t hat i s, i nstitutional, r esponsibility. Th e f ollowing g eneral 
elaborations provide t he ba sis on w hich to a ssess t he p lausibility o f holding 
corporations responsible as moral agents in general and as agents of justice in 
par tic u lar.

The Complex Relation Between Power and Moral Obligation

I concluded the previous chapter with the insight that those agents who are 
best placed, that is, those agents with superior capabilities to remedy unjust sit-
uations, have an immediate prima facie obligation to do so. Th e abstract gra-
dation of capabilities according to their signifi cance refl ects a c ontinuum of 
power among social actors. Th is follows from the defi nition of capabilities in 
terms of freedom; enhanced capabilities mean enlarged freedom, and en-
larged freedom means having more control over one’s own actions, on the one 
hand, and greater power in terms of achieving chosen results, on the other (Sen 
1985b, 209). While power refers to achievements or outcomes, control refers to 
pro cesses. Both are crucial aspects for the assessment of an agent’s capabilities 
and its overall freedom. Hence those who have power and control have more 
extensive moral responsibilities not only because they enjoy the largest freedom 
to act (control over pro cesses) but also because they have the biggest leverage 



Agents of Global Justice  147

in using their capabilities in order to induce change (power to achieve chosen 
outcomes). As a c onsequence, the relation between power and responsibility 
cannot be interpreted in purely negative terms, as notably Morriss (1987, 39) 
suggested. Morriss’s argument that all moral responsibility can be denied by 
demonstrating an agent’s lack of power is correct. However, for Morriss, a lack 
of power merely means that a certain agent could not have caused a certain out-
come or could not have prevented it from happening. Th is assessment, how-
ever, is incomplete. For an agent to b e freed from any responsibility, it must 
additionally be able to prove that it does not have the capabilities necessary to 
remedy the situation.

It is important to note that moral obligation does not eliminate or reduce 
power but rather aims at its responsible use. In fact, the relation between moral 
obligation and power also works in the reverse direction; more responsibility 
in a certain area of human and societal or ga ni za tion can be connected also to 
an increase in status and power. Hence power and responsibility are, as Adolf 
Berle showed in his extensive work on power, inherently interdependent:

Power is invariably confronted with, and acts in the presence of, a fi eld of re-
sponsibility. Th e two constantly interact, in hostility or co- operation, in con-
fl ict or through some form of dialogue, or ga nized or unor ga nized, made part 
of, or perhaps intruding into, the institutions on which power depends. (Berle 
1967, 37)

Th e r elation b etween p ower, c apability, a nd r esponsibility i s a rguably a 
complex one. Th e notion of power used in this book will become clearer and 
more distinct as the elaborations proceed. I have pointed out the connection 
between power a nd c apabilities i n t he previous chapter. C apabilities, a s ex-
plained earlier, are to be understood in most cases as combinations of per-
sonal capacities and external circumstances. Th e same holds for the notion of 
power: speci fi c p roperties o r p ower r esources o f a n a gent ma ke t hat a gent 
truly powerful only if its external environment is conducive to putting them 
to use. In the absence of such an environment, however, power remains a la-
tent potentiality. Th us capabilities can be interpreted as actualized power, that 
is, t he f avorable i nterplay b etween p ersonal c haracteristics (capacities) a nd 
external circumstances. As we will see in part II of this book, the relevant ex-
ternal circumstances must increasingly be thought of in terms of structures. 
In other words, whether an agent is able to exercise its latent power depends 
increasingly on its position within certain social structures. It is this scenario 
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that is relevant for the allocation of moral responsibility. Moral responsibility 
arises in those situations in which an agent is eff ectively able to actualize la-
tent power (capabilities).

Focusing on capabilities in order to determine the moral obligations of an 
agent is thus more complex than it might seem at fi rst. It does not merely 
mean relying on the potentially limitless capacities of an agent but must also 
take t he si tuational e xternal c ircumstances i nto c onsideration. Th is, on t he 
other hand, does not mean that the scope of moral obligations is limited to the 
concrete actions an agent is actually carry ing out. It similarly includes the full 
range of possible ac tions i n t he range of a n agent’s capabilities u nder g iven 
circumstances. Hence a powerful agent’s moral responsibility derives not only 
from t he actual infl uence of  it s c oncrete a ctions on  c ertain s tates of  a ff airs 
(causal relation) but a lso from failures to e xercise positive infl uence in cases 
where a sig nifi cant and meaningful contribution based on existing capabili-
ties would be possible.

Institutions and Collective Responsibility

Western mo ral p hilosophy ha s t raditionally a scribed mo ral r esponsibility 
predominantly to individuals. Th e argument has been that only they have the 
ability to act freely (French 1984, vii; Mellema 1997, 2). Th is might make sense 
intuitively, but it creates serious limitations on fi nding adequate responses to 
an increasing number of pressing large- scale social problems. Individuals’ 
capacity to take on global responsibilities is naturally limited. Consequently, 
many global social problems simply cannot be solved by individuals acting as 
individuals ( French 1 992, 7 9). P roposals to r emedy g lobal i njustices ba sed 
predominantly on individual action (see, e.g., Singer 1972) are thus not only 
unrealistic from a pragmatic point of view but also tend to b e morally over-
whelming and therefore ethically indefensible.

A more promising approach to tackling global problems is to assign moral 
responsibilities a lso to i nstitutions ( M. Gr een 2 005). H olding i nstitutions 
morally responsible is usually tied to the concept of “collective responsibility” 
(Lewis 1991), as opposed to individual responsibility. Collective responsibility 
means to hold groups of people responsible for their actions as groups instead 
of each individual member for their respective contributions to those actions. 
Th is is possible on the basis of the assumption that such collectivities are able 
to act, make decisions, and understand the moral nature of their actions, that 
is, be aware of either the moral import of their actions or the moral value of 
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their c onsequences (V. Held 1991, 9 0). Hence f or c ollectivities to me et t his 
condition and t hus to qu alify as moral agents, t hey must be minimally or ga-
nized and coordinated (Feinberg 1991, 61; French 1992, 73; M. Green 2005, 121). 
Such “or ga nized agencies” (M. Green 2005, 123) are what we normally refer to 
as institutions.

What distinguishes an or ga nized group from a merely random collection 
of people is its method for deciding to act (V. Held 1991, 97). It has an internal 
decision structure, that is, a formalized decision- making pro cess, that consti-
tutes i ts a bility to ac t i ntentionally. I t i s t his a bility t hat e stablishes i t a s a 
moral agent (French 1991, 141). Hence there is no contradiction in also judg-
ing collective decisions and actions from a mo ral perspective. Our everyday 
language is full of moral judgments regarding the actions of institutions; we 
blame na tions f or s tarting w ars, f or e xample, c orporations f or p roducing 
harmful products, or po liti cal parties for their po liti cal programs. In modern 
societies a ll ma jor s ocial t asks a re p erformed i n a nd t hrough i nstitutions 
(Drucker 1993, xvi; 1994). Institutions have become, as Kenneth Goodpaster 
(1983, 9) expressed it, “the primary actors on the human stage.” Th e ir infl u-
ence on our l ives i s so pervasive a nd omnipresent t hat denying t heir moral 
responsibility seems almost cynical.

Even though there is little controversy regarding the moral responsibility 
of institutions today, it needs to be emphasized that this responsibility is still 
heavily connected to human beings acting in and through those institutions. 
Institutions can bear responsibilities only insofar as they are created by, used 
by, and composed of individuals (M. Green 2005, 127). Ultimately there are 
individual decisions behind every institutional decision and actions of indi-
viduals behind every institutional act. An institution not composed of human 
beings is unable to ma ke decisions and cannot be subject to moral responsi-
bilities; it is from this perspective that moral responsibilities remain, aft er all, 
human responsibilities. However, this does not mean, contrary to the claim of 
methodological i ndividualists, t hat a ll i nstitutional ac ts a nd de cisions a nd 
thus also institutional responsibilities can be traced back to the individual ac-
tions of their members. Oft en, although not always, attributions of collective 
responsibilities are not reducible to attributions of individual responsibilities 
(V. Held 1991, 93). In such cases collective responsibility is “indivisible” (Coo-
per 1991, 39). Th is means that judgments regarding the moral responsibilities 
of members of collectivities cannot be logically der ived f rom judgments re-
garding the moral responsibility of the collectivity itself (V. Held 1991, 93). In 
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this sense, collective responsibility indeed means to assign responsibility to a 
nonhuman entity; the collectivity is composed of human beings, but in and of 
itself it is nonhuman (Mellema 1997, 4).

Th e f ocus o n t he mo ral r esponsibilities o f i nstitutional ac tors i s sp ecial 
because it is located in the intersection between institutional and individual 
ethics (see, e.g., Ulrich 2008, 269f., on this distinction). Th e clear- cut semantic 
distinction between individual and institutional ethics, or, in other words, the 
diff erence between microfocus on individual actions and macrofocus on their 
codifi cation within institutions, blurs precisely in those cases in which we do 
not look at the abstract constitution of institutions and their role in guiding 
and or ga niz ing social i nteraction but at t he ac tual behavior of i nstitutional 
agents, that is, at concrete acts of institutions (Margalit 1996, 1f.).

Both a microfocus only on individuals and an exclusive macrofocus on the 
institutional structure of a s ociety leave the concrete actions of institutional 
agents systematically unaddressed. From an exclusively structural perspec-
tive, institutions can well be identifi ed as just or unjust, but they do not qual-
ify as agents and thus cannot be bearers of direct responsibilities (Lewis 1991, 
28). Th ere are two shortcomings of such an interpretation. First, it overlooks 
the fact that when institutional structures are unjust, it is oft en institutional 
actors themselves who are in the best position to induce the necessary changes. 
Second, as intentional, goal- oriented agents, institutional actors have not only 
responsibilities but also justifi ed claims. Th erefore, there are limits to obliga-
tions for i nstitutional ac tors, just a s t here a re for i ndividuals. Nevertheless, 
these limits must be signifi cantly less restrictive than those of individuals be-
cause i nstitutional ac tors n ormally ha ve m uch g reater l everage, r each, a nd 
infl uence than individuals acting on their own (M. Green 2005).

The Corporation as a Moral Agent

Although the application of institutional and collective responsibility to cor-
porations provoked considerable controversy and opposition in early debates 
on business ethics (e.g., Velasquez 1991), it is now widely accepted that corpo-
rations, a s s ocial i nstitutions, c an b e h eld mo rally r esponsible f or t heir ac -
tions. Corporations are social institutions insofar as they are, “like any other 
institution, [ . . .  ] i nstrument[s] f or t he o r ga ni za tion o f h uman e ff orts t o a  
common end” (Drucker 1993, 20). Th is common end, Drucker asserts, is 
more t han simply t he sum of personal ends of t he individuals or ga nized in 
the corporation; it is not a joint end but a common end. Th erefore, the corpo-
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ration is to be regarded as a goal- oriented and thus an intentionally acting 
agent in itself.

In the 19th century corporate power was very closely connected to the wealth 
of the corporation’s own er, who, as a consequence, determined the agenda of 
the corporation. Th erefore, corporate intentions  were largely congruent with 
the i ndividual i ntentions o f t heir pa trons. B erle a nd M eans’s f amous s tudy 
Th e M odern C orporation an d P rivate P roperty ( 1991) a nd l ater A lfred D . 
Chandler’s analysis Th e Visible Hand: Th e Managerial Revolution in American 
Business (2002), however, showed t hat i n t he e arly 2 0th c entury t he r ise o f 
managerial capitalism led to an increasing separation of own ership and con-
trol and shift ed power to t he ma nagers of t he corporation. Today a f urther 
alteration seems to be taking place. Corporations are developing institutional 
agendas t hat a re u nder t he f ull c ontrol n either o f o wn ers n or o f ma nagers 
anymore. Th ey are ingrained as imperatives in their structure and nature and 
essentially center on the pursuit or even the maximization of profi ts (Korten 
1995, 54).

Th e f unction of a c orporation’s i nternal de cision s tructure l iterally i s to 
incorporate the actions of individuals (French 1984, 48ff .; 1991, 141ff .). Th e cor-
poration regulates the decision- making pro cess through its corporate struc-
ture and uses its corporate policy to d irect it toward the overarching corpo-
rate goals. Th e corporate policy can be seen as a set of principles and a rule of 
conduct that limit and direct individual actions and behavior within the cor-
poration (Drucker 1993, 36f). It is a set of broad principles “that describe what 
the corporation believes about its enterprise and the way it intends to operate” 
(French 1984, 58). Th ese principles are not necessarily laid down explicitly in 
formal documents but are oft en embedded implicitly in the corporation’s nor-
mal practices and operations. In some cases corporations are, as Peter Drucker 
(1993, 38) noted, “like the man who never realized he spoke prose; they do not 
know they have a policy.” Other corporations may well have written statements, 
which, however, oft en amount to l ittle more than “window dressing” for the 
real policies that are factually embedded within the corporation’s operations 
(French 1984, 62).

Th us the basic function of the corporate policy is to ensure that decisions 
and acts are performed for corporate reasons (French 1991, 144). It subordinates 
individual ambitions and decisions to t he goals and needs of t he corporation 
and thus warrants the identifi cation of par tic u lar decisions and acts as corpo-
rate (French 1984, 53). Hence corporate policy decisions made b y individuals 
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represent choices made f or and in the name of the corporation (Goodpaster 
1983, 3). Corporations are capable not only of acting intentionally but also of 
knowing the moral nature of their actions. Th eir understanding and knowl-
edge in this respect are oft en even more elaborate than those of individuals 
because t hey ha ve f ar su perior c apabilities o f ga thering a nd p ro cessing t he 
information necessary to u nderstand t he f ull consequences of t heir ac tions 
(Goodpaster 1983, 11). Th is suggests that their moral responsibilities must be 
even more extensive than those of individuals (M. Green 2005).

As a goal- oriented, intentional actor, the corporation qualifi es as a moral 
agent and must be distinguished from mere partnerships or crowds (French 
1984, 35). A s a mo ral subject, t hat i s, a sub ject w hose ac tions a re ba sed on 
reasons, it is a bearer both of rights and of duties. Th is takes us back to the 
earlier insight that the obligations of institutional actors also are not limitless 
but naturally stop where they infringe on their own justifi ed claims. However, 
the r elation b etween r ights a nd obl igations o f i nstitutional a gents i s n ot a s 
balanced as it i s for human beings. Th e enhanced capabilities a nd power of 
institutional actors are naturally paired with larger moral obligations. At the 
same time their nonhuman identity also leads to weaker rights compared 
with t hose of human b eings, si mply b ecause t hey l ack t he i nherent d ignity 
from which all moral and truly human rights derive. It is our dignity as hu-
man beings that makes us inherently vulnerable to mental and physical hu-
miliation. Th e very idea of moral rights derives precisely from this vulnerabil-
ity. Institutions, on the other hand, are not dignifi ed creatures; they are not 
vulnerable in their dignity and cannot be humiliated. As a consequence, they 
are never ends in themselves, as human beings are. Quite the contrary, they 
are mer e me ans f or ac hieving h uman en ds. H ence a s g oal- oriented ac tors, 
corporations can well have justifi ed claims, but denoting those claims as es-
sentially the human rights of corporations (e.g., Addo 1999) is fundamentally 
misguided.

Human dignity, as shown earlier, derives from the human being’s reason-
able nature. Human beings deserve unconditional respect for their inherent 
ability f undamentally to t urn t heir l ives a round at a ny g iven t ime. Human 
beings are, in this regard, inherently free. Reason both creates and depends on 
our human freedom. Corporations too may act on the basis of corporate rea-
sons, but can we really consider them reasonable subjects in this sense? For 
the outspoken corporate critic Joel Bakan (2004), corporations are the precise 
opposite of reasonable; they are inherently pathological and thus comparable 



Agents of Global Justice  153

to human psychopaths. If we recall that the institutional agendas of corpora-
tions derive from the imperatives inherent in their nature and structure, Ba-
kan’s observation seems not entirely wrong. A corporation’s policy, that is, its 
purpose, its goals, and thus its reasons, is relatively rigid and stable over time, 
and i ts s tructure oft en p uts l imits o n i ts a bility to ad apt a nd c hange t hem 
spontaneously. Th e history of corporations shows that amendments or altera-
tions to c orporate p olicies a re c ommonly l imited to mer e p eripheral i ssues 
(French 1991, 146f.). Th e na rrow r ange of “permissible” corporate ac tion i n 
the realm of the dominant shareholder- value doctrine indeed turns corporate 
intentions i nto s omething l ike a “ pathological pursuit o f profi t a nd p ower” 
(Bakan 2004).

In su m, c orporations a re a ble to ac t o n t he r easons i nstitutionalized i n 
their policies and structures, but they are not reasonable creatures like human 
beings. Th erefore, human beings bear a primary dual obligation, fi rst, to give 
their c orporations r easonable p olicies, a nd s econd, to g ive t hem s tructures 
that leave enough room for reasonable decisions made b y t hose i ndividuals 
who decide and act through the institution.

Primary and Secondary Agents of Justice

By basing our refl ections on agents of justice on power, control, and leverage 
of their capabilities, we can divide the large pool of potential agents of justice 
into t hose w ho b ear p rimary obl igations a nd t hose w ith s econdary obl iga-
tions of justice. Th is division derives directly from the earlier distinction be-
tween prima facie superior obligations and prima facie minor obligations (see 
the s ection “ Gradation a nd Cu toff  Cr iteria: P ower a nd Re asonableness” i n 
chapter 3), which is similarly based on the power of par tic u lar agents.

Evidently, the diff erentiation between primary and secondary obligations 
of justice cannot be a quantitative one but must in some signifi cant regard be 
qualitative. A p owerful a gent t hat bears primary obl igations of justice does 
not merely have more or larger obligations of the same kind as a secondary 
agent; more important, he or she has qualitatively diff erent obligations. Th is  
follows from an understanding of power as a relation rather than a possession 
(see the section “From Property- Based to Capability- Based Interpretations of 
Power” in chapter 6). If we look at power as a relation, the existence of power 
on one side is always matched with de pen den cy on the other. In other words, 
those who are said to ha ve power normally have power over certain others, 
who, as a result, are dependent on their actions and decisions.
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Th is can be formulated slightly diff erently by saying that those with pri-
mary obligations of justice are, in some signifi cant regard, setting the terms 
for others, who, as a c onsequence, merely bear secondary obligations of jus-
tice. Onora  O’Neill (2001, 2004) introduced a plausible preliminary heuristic 
for the identifi cation of agents of justice that is based precisely on this distinc-
tion between those who set the terms for justice and those who merely corre-
spond to t hem. Primary agents of justice, as  O’Neill defi nes t hem, have t he 
capacities to r egulate, de fi ne, a nd a llocate t he c ontributions o f s econdary 
agents of justice ( O’Neill 2004, 242). Th ey assign and reassign powers, tasks, 
and responsibilities among individuals and institutions and control and limit 
the actions of other agents and agencies ( O’Neill 2001, 181). In other words, 
they have the capacity to govern other agents’ actions or the contexts and do-
mains in which other agents act. Th us they operate in a position to “determine 
how principles of justice are to be institutionalized within a certain domain” 
( O’Neill 2001, 181). Accordingly, all other agents and agencies are secondary 
agents of justice. Th ey c ontribute to j ustice mer ely by me eting t he r equire-
ments a nd dema nds of primary agents ( O’Neill 2001, 181). To be somewhat 
more ac curate, t he t ask o f primary a gents o f justice e ssentially i s to ena ble 
secondary agents to d ischarge their own responsibilities by creating a f avor-
able environment for doing so.

Th is characterization implies two decisive qualitative diff erences between 
the obligations of primary and secondary agents of justice. First, primary agents 
of justice bear direct obligations, while secondary agents merely have indirect 
ones. Th e obligations of secondary agents are derivative; they are determined 
and allocated by primary agents either directly through laws and regulations 
or indirectly by shaping t he institutional a nd societal context w ithin which 
secondary agents operate. Th is does not mean that the obligations of second-
ary agents are limited to mere compliance with existing laws and regulations. 
Th eir moral obligations might well exceed legal laws. However, the possibili-
ties for secondary agents to d ischarge such moral obligations are themselves 
dependent on t he i nstitutional a nd legal context c reated a nd shaped by t he 
primary agents. Second, because primary agents essentially determine the con-
text in which other agents operate, they have positive rather than merely neg-
ative obl igations o f j ustice. F rom t his p erspective, t he d istinction b etween 
primary and secondary agents of justice is of pivotal importance especially 
in t hose c ases i n w hich we de al n ot w ith p erfect, u niversal obl igations b ut 
with imperfect ones whose extent is heavily dependent on an agent’s range of 
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capabilities rather than merely on its causal role in the pro cess of rights viola-
tions.  O’Neill a rgued t hat i mperfect obl igations a re not c laimable a nd t hus 
belong to t he sphere of v irtuous ac tion. However, her own t ypology of pri-
mary and secondary agents of justice provides a ba sis on which claimability 
can actually be established and ensured. Identifying primary agents of justice 
consists of nothing  else than pointing out the primary addressees of respec-
tive moral claims. Once the claim is launched, we are eff ectively able to enter 
a constructive dialogue among all potentially helpful parties in order to allo-
cate tasks and responsibilities also to secondary agents.

Typically, in modern societies primary agents of justice are what we refer 
to as a society’s governing institutions, that is, those institutions that exercise 
a certain a mount of authority over other institutions a nd individuals. Gov-
erning or “ruling” institutions are those institutions that are constitutive for a 
society. As such, they have the biggest potential and leverage to do harm to the 
individuals living under their authority, on the one hand, and to remedy ex-
isting injustices, on the other. Th is enhanced potential manifests itself either 
directly through their concrete actions or indirectly through the rules, legal 
or nonlegal, they impose on society. Th us governing institutions have a prime 
infl uence on a society’s decency.

Avishai Margalit (1996) defi nes a decent society as one characterized by the 
nonhumiliating c onstitution a nd c onduct o f g overning i nstitutions, w hile a  
civilized society is one defi ned by nonhumiliating interaction and relationships 
between i ndividuals. Evidently, t hese t wo concepts broadly resemble t he d is-
tinction between primary and secondary agents of justice and thus the one be-
tween institutional and individual ethics. By conceptually separating the decent 
society from the civilized society, however, Margalit dissolves the dialectic in-
terconnectedness between individual and institutional ethics. Hence he elimi-
nates the connection between the duties of governing institutions and the ones 
of citizens. According to Margalit, both of them must abstain from humiliation 
of individuals. Although he does assign fi rst priority in this regard to governing 
institutions, he says l ittle about how t he role of governing i nstitutions a ff ects 
and determines the role of citizens and the other way around. Such an approach 
can be followed as long as we predominantly focus on universal and clearly de-
fi nable negative duties of justice. However, as soon as we deal with imperfect 
obligations and thus with shared duties, or, in Henry Shue’s (1988, 689f.) words, 
with a “division of moral labor” involving diff erent actors in diff erent roles, it is 
crucial to look also at the relation between those diff erent agents and agencies.
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If deprivations of a ll sorts can be interpreted in terms of human unfree-
dom, then power and authority relations naturally move to t he center of the 
analysis both of their causes and of possible ways to alleviate them. Conse-
quently, when we are striving for a just or decent society, our primary focus 
and attention must be on governing institutions. Once we extend our focus to 
the global context instead of limiting it to the po liti cal borders of the nation- 
state, however, it is less clear which institutions do or do not count as govern-
ing institutions and thus as primary agents of justice. Let us look at this ques-
tion in more detail.

The Conventional View: Nation- States as Primary Agents 

of Global Justice

It is a distinctive feature of our contemporary society and a hardly challenged 
assumption that governing institutions and thus the role of the primary agents 
of justice are associated with the modern nation- state. All other institutions 
and individuals operating and living on a given national territory are thought 
to be acting under the authority of state institutions and are regarded merely 
as secondary agents of justice.

Th is intuitive assumption carries over seamlessly to the international sphere. 
From the perspective of the dominant po liti cal “realist” school of thought, the 
international sp here c onsists o f i nternational r elations b etween d iscrete a nd 
sovereign nation- states. Any international order rests exclusively on state power, 
and international institutions are perceived as mere instruments of state diplo-
macy (Höff e 2002a, 26). Accordingly, both domestic justice and international 
justice are seen as a ma tter of state action and state obligation. States are per-
ceived not only as the subjects of international justice but also as the sole obliga-
tion bearers for it. Th e very notion of nonstate actors used for all actors and in-
stitutions that are not state owned reinforces the assumption that the state is the 
central actor around which all other entities necessarily revolve (Alston 2005, 
3). It implicitly qualifi es all agents and agencies other than the state automati-
cally as secondary agents whose very nature and identity are defi ned solely by 
their relation to the state.

Th is do minant s tate- centric v iew o f p o liti cal r ealism i s p erhaps mos t 
pervasive in contemporary human rights legislation. Th e realist interpreta-
tion of international human rights law assigns direct human rights obliga-
tions e xclusively to s tates, w hile a ll o ther a gents a nd a gencies a re s een to  
have at best indirect obligations. Hence it is the state that bears the primary 
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responsibility to ensure that other agents respect human rights on national 
territory. Nonstate actors are obliged to comply with human rights law only 
as far as is stipulated in national law, that is, insofar as those obligations are 
institutionalized and assigned to them by the state. However, they do not 
bear any obligations deriving directly from international human rights law 
itself.

Th is realist focus on state obligations runs into serious diffi  culties in cases 
where states themselves are unjust or too weak to facilitate and enforce justice 
( O’Neill 2001, 182). States have all too oft en acted as agents of injustice rather 
than of justice and have used their powers for other ends than to strive for hu-
man freedom and equality. Th ere are many cases in which states shamelessly 
abused their power for the pursuit of explicitly unjust and illegitimate goals, 
particularly for oppressing, torturing, and killing people under their author-
ity. Not only do such states fail as primary agents of justice, but they also turn 
all s econdary a gents w ho a re ac ceding to t heir dema nds i nto t heir ac com-
plices b ecause t heir c ompliance a utomatically c ontributes to t he i njustice 
committed a nd promoted by t he s tate. I n other c ases s tates f ail a s primary 
agents of justice si mply because t hey a re too weak a nd lack t he c apabilities 
and powers necessary to fulfi ll their role properly. Both the Universal Decla-
ration o f H uman R ights a nd mos t c ontemporary h uman r ights t hinking 
have little to say about what happens in cases in which the allegedly exclusive 
primary agent of justice systematically fails to fulfi ll its duty. If states fail to 
allocate h uman r ights r esponsibilities, t here i s, f rom a r ealist p erspective, 
literally no one who bears any obl igations. Th e problem w ith our common 
way of thinking about human rights is that it pairs cosmopolitan claims and 
aspirations with inherently statist obligations of explicitly anticosmopolitan 
institutions ( O’Neill 2001, 185). Once t he s tate fails to d ischarge i ts duties, 
human rights are in free fall.

Th ere i s a t hird, m uch mo re p rofound a nd p ervasive c hallenge to t he 
state- centered interpretation of agents and obligations of justice: the emer-
gence o f a t ruly g lobal, t hat i s, a t ransnational (not mer ely i nternational), 
sphere that limits the eff ectiveness of state action not only beyond national 
borders but a lso in the domestic realm. Th e transcendence of national bor-
ders b y a n e ver- increasing n umber o f s ocial, p o liti cal, a nd e conomic p ro-
cesses, practices, and institutions leads to a n “unbundling” of territoriality 
(Ruggie 1993, 165), t hat i s, to t he d isintegration of t he t raditional u nity of 
territory, s tate, a nd society (Albrow 1997, 43; Beck 2000, 21). It i s precisely 
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this u nity t hat ha s secured t he s tate’s exclusive authority over i ts domestic 
aff airs throughout the modern age. Hence by placing the roots of many do-
mestic problems beyond the borders and outside the reach of nation- states, 
the current stage of globalization signifi cantly compromises many of the state’s 
capabilities a nd powers to s ecure justice even on its own territory. It i s t he 
nature of such “inherently global issues” (Rischard 2002, 66ff .) that they over-
strain the capacities of any one nation- state and are thus insoluble outside a 
framework of truly global collective action. Genuinely global problems can 
only be solved at the global level (Höff e 2002c, 14). Th eir nonterritorial na-
ture f undamentally c lashes w ith t he fi xed geography of s tates a nd reduces 
the r elative s ignifi cance o f t he na tion- state a s a p otential p roblem s olver 
(Mathews 1997, 65).

Th e single most important global challenge is global poverty. With more 
and more social and economic pro cesses transcending national borders, the 
sources of poverty have shift ed beyond any single country’s reach. Th is  does 
not mean that there are no domestic factors that contribute to the per sis tence 
of p overty, b ut e ven t he e ff ects of  d omestic f actors a re o ft en de pendent o n 
features of the global institutional order (Pogge 2004, 272). Th us the adequacy 
of looking at states as the exclusive primary agents of justice not only is called 
into question where they are unjust or notoriously weak but also must in-
creasingly be contested even for the strongest ones (Strange 2000, 154). Th er e 
is l iterally no country that can escape the impacts of the emerging transna-
tional sphere.

Against this background, it is not surprising that the global human 
rights situation has not signifi cantly improved during the last few de cades. 
In many parts of the world it has even worsened. For hundreds of millions 
of people on this planet, humiliation and systematic violations of their most 
basic human r ights a re s till a r egular pa rt of t heir d aily l ives. However, i f 
states are less and less able to t ackle this untenable situation on their own, 
who  else must step up and take responsibility for the improvement of such 
conditions?

Toward a More Realistic View: The Inclusion of Nonstate Actors

In t he f ace o f t he p rofound t ransformations a t t he g lobal l evel, t he s tate- 
centered, r ealist w orldview a nd i ts c orresponding p erceptions r egarding 
agents and obligations of justice appear increasingly implausible. Not only do 
states i ncreasingly e xperience s erious c onstraints o n t heir c apability to ac t 
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autonomously, but other powerful i nstitutions a re emerg ing at t he t ransna-
tional level that are at least partly operating beyond the authority of any one 
nation- state. In many regards their capabilities already exceed those of states. 
A serious analysis of potential agents of justice must include the powers and 
capabilities of such actors and institutions rather than dogmatically holding 
on to s tate centrism. I n a w orld i n which t he s tate i ncreasingly i s losing i ts 
status of exclusivity concerning societal or ga ni za tion and coordination, hold-
ing on to t he s tate- centric pa radigm i s e quivalent to g iving up t he ideal o f 
justice. Th e refusal to refl ect on the full range of potential obligation bearers 
in a t ransnational world will translate directly into an erosion of the funda-
mental rights of a growing number of people.

It is precisely in this reconfi guration of power at the global level that the 
current stage of globalization is profoundly diff erent from any other phase of 
globalization the world has experienced before. Not only are today’s transna-
tional institutions increasingly diffi  cult to control by the state, but in certain 
signifi cant domains these traditional patterns of control and power have even 
been reversed. States i ncreasingly lack t he capabilities to s et t he context for 
nonstate actors and oft en even fi nd themselves adjusting their own domestic 
policies to the changing environment shaped by institutions over which they 
have less and less control. It is against this background that the “subtle, silent, 
and i nsidious p ermeation” o f o ur na tional s ocieties b y g enuinely t ransna-
tional actors is increasingly seen as perhaps the biggest threat to the autonomy 
and integrity of states (Strange 2002a, 198).

Many of these transnational actors are formally appointed and controlled 
by the collective of nation- states—examples include international and supra-
national organizations like the United Nations (UN), the World Trade Or ga-
ni za tion (W TO), t he I nternational M onetary Fu nd ( IMF), a nd t he W orld 
Bank— but no single nation- state is able to c ontrol them on its own. Th us  in 
the newly evolving transnational spaces it is not at a ll evident anymore who 
the governing institutions a nd t hus t he primary agents of justice really a re. 
Under such circumstances it is questionable whether we can still rely on the 
formula that all nonstate institutions are automatically to be considered sec-
ondary agents of justice. Even for those institutions that have traditionally 
been defi ned through their relation to the nation- state, the very notion of sec-
ondary agents must be called into question; if an adequate primary agent of 
justice i s a bsent, t he v ery n otion o f s econdary a gent b ecomes me aningless 
( O’Neill 2004, 252).
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Generally sp eaking, n onstate i nstitutions a ssume t he rol e o f p rimary 
agents in situations or contexts in which they factually operate beyond the 
authority of any other agent or agency. Th is logically follows from the insight 
that any agent or agency that is eff ectively acting under the authority of an-
other agent can at most be a secondary agent of justice. Th us the main condi-
tion for a nonstate actor to become a primary agent of justice is its formal or 
factual escape from the reach of the nation- state’s authority. Only an institu-
tion t hat has at least pa rtially f reed itself f rom t he reach of t he nation- state 
can eff ectively be regarded as a p rimary agent of justice. I do n ot claim that 
these i nstitutions ac t en tirely i n de pen dently o f t he s tate; a pa rtial e scape 
merely means that they are able to exercise certain specifi c powers of consid-
erable relevance beyond the state’s control. It is in regard to these powers that 
such agents must assume primary responsibility, while in regard to others 
they will naturally remain secondary agents.

Th us in addressing global injustice it is of foremost importance not to rely 
solely on formal authority, for it systematically falls short as an adequate crite-
rion for the identifi cation of all those institutions that hold signifi cant power 
in the transnational sphere. Rather, an adequate distribution of responsibili-
ties must be based on t he de f acto d istribution of power and authority. It is 
precisely the shortcoming of realist perspectives that they rely exclusively on 
the formal constitution of authority and thus ignore the fact that institutions 
that are assigned formal authority are not necessarily in control also de facto. 
Th is provides at least a partial explanation of the realists’ dogmatic defense of 
their s tate- centered perspectives a nd t heir i mage of a ll other i nstitutions as 
virtually powerless. Contrary to this perspective, however, authority can be a 
purely factual concept (Margalit 1996, 21). Hence an exclusive focus on formal 
authority tends to overstate the responsibilities of formal authorities with lit-
tle factual power and obscures those of factual authorities without a f ormal 
mandate.

Nation- states, if they are not entirely dysfunctional, might still be the most 
powerful institutions overall. Th us in many cases it might indeed be appropri-
ate to turn to the state as the primary agent of justice despite the state system’s 
general shortcomings concerning cosmopolitan justice— at least as long as we 
lack b etter a lternatives. H owever, a g rowing n umber o f do mains, do mestic 
and global, are not under exclusive control of the state anymore. In these do-
mains it is systematically insuffi  cient to rely simply on the overall power of the 
state, because no agent or agency can be obl iged to ac t in ways for which it 
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lacks ade quate c apabilities (  O’Neill 2 004, 25 0). H ence w e m ust h old t hose 
agents a ccountable t hat eff ectively do ha ve t he c apabilities n eeded f or t he 
transformation of certain unjust situations.

Closely connected to t hese insights is the debate about the alleged loss of 
sovereignty of the nation- state.  Here too, a focus on aggregate power leads to 
more controversy than necessary. On the one side, there are realists who still 
romantically picture the state as the ultimate po liti cal, economic, and societal 
reference point with absolute power. On the other side, there are neoliberals 
who prematurely announce the demise of the nation- state, stripped of all its 
powers by the uncontrollable forces of global markets. Such black- and- white 
pictures, however, contribute little to an adequate refl ection of reality. Th e 
truth, as oft en, lies between the two extremes. What we experience today is a 
loss of power of the nation- state in certain specifi c domestic domains and a 
limitation of its reach and scope of action in the global sphere. Th e “denation-
alization” (Beck 2003, 458) of domestic domains, that is, the shift  of their de-
termining factors to the global level, however, will hardly mean the end of the 
nation- state a s such. Newly emerg ing primary a gents of justice w ill not re-
place t he nation- state across t he board but rather w ill complement it in t he 
specifi c areas where it is weakening.

Both realists a nd neoliberals play down t he governing potential of non-
state actors in order to protect their ideological interests tied either to the state 
(realists) or to markets (neoliberals). Th erefore, bringing up the issue of power, 
sovereignty, and responsibility in connection with nonstate actors is prone to 
trigger controversy, opposition, or even resentment in both camps. As a re-
sult, the topic has been largely neglected so far, and de facto powerful institu-
tions are oft en treated with kid gloves in defi ning their moral obligations.

Multinational Corporations: Primary or Secondary Agents 

of Justice?

A growing number of institutions have at least partially emancipated them-
selves from nation- state control and might potentially assume the role of pri-
mary agents of justice. Th ey play increasingly important roles in or ga niz ing 
international und supranational environments, oft en with considerable con-
sequences also for national regulatory policies. Besides such formally appointed 
institutions, the emerging transnational sphere has given rise to the emergence 
of other transnational organizations— namely, international nongovernmen-
tal organizations (NGOs) and multinational corporations— that, despite their 
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lack o f a f ormal ma ndate to g overn, ha ve r eached a l evel o f c apability a nd 
power that in many situations puts them in de facto governing positions. In 
the realm of neoliberal economic globalization the multinational corporation 
has at least partly evaded the fi rm grip of the nation- state and has developed 
into one of the most powerful institutions of our time.

Against this background, it seems somewhat surprising that multinational 
corporations have been hardly more than a side note to the global justice de-
bate. On the one hand, this lack of attention can be ascribed to the dominant 
infl uence of po liti cal realism; on the other hand, however, it might be based 
on the widespread but nonetheless problematic perception that the multina-
tional corporation is, at its core, a corporation like any other (see, e.g., Wilkins 
1997, 3 4) a nd t hus i s to b e regarded merely a s a s econdary a gent of justice. 
Th ere is little doubt that in a strong state domestic institutions operating un-
der the authority of the state must, under normal circumstances, be considered 
secondary agents of justice. Th ey are subject to national laws and regulations 
and must comply with the institutional role and responsibility determined and 
assigned to them within ongoing po liti cal deliberation. Th e y are conceptually 
embedded i n t he su perordinate mo del o f a w ell- ordered ( national) s ociety 
from w hich t hey der ive t heir normative orientation a nd l egitimacy (U lrich 
2002b, 13).

Historically, this normative orientation or raison d ’être for the economy 
in general and its corporations in par tic u lar was seen in the promotion of the 
citizens’ well- being. In order to ensure compliance with this given purpose, 
the economy rested t ightly regulated a nd embedded w ithin society. During 
the last 150 years, however, this preclassical perception of a societally embed-
ded e conomy ha s c hanged d ramatically. C lassical l iberalism emerg ed a nd 
proclaimed a diff erent view of the relation between markets and society. Th e 
market mechanism itself was now proclaimed inherently just, and all regula-
tions and interventions by the government  were seen as illegitimate distortions. 
Corporations, a s a c onsequence,  were to b e f reed f rom t he fi rm grip of the 
state and left  entirely to the coordination of the market itself. Th us the corpo-
ration’s direct normative ties to society’s needs and values  were gradually re-
placed by its strictly functional adherence to the laws of the market. In other 
words, the corporation was transformed from a social into a purely economic 
institution.

Th is v iew a lso r egards t he c orporation a s mer ely a s econdary a gent o f 
justice— perhaps e ven mo re s o t han t he p reclassical v iew— but i t i s n ow t he 
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market mechanism, escaping the regulatory grip of the state, that assumes the 
role of the primary agent. Because the market itself is considered inherently just, 
the corporation, as a secondary agent, is perceived to contribute to t he mainte-
nance of a just society simply by following the market’s requirements. Moreover, 
the principles of the market are perceived as prescriptive not only for the behav-
ior of corporations but also for the state, whose proper role is to p romote free- 
market policies and to free corporations from all po liti cal constraints.

Th e globalization of markets and corporations during the last quarter of 
the 20th century took this pro cess a s tep further and at least partly reversed 
traditional authority relations. Th e s tate’s ad herence to ma rket principles i s 
not merely an ideological choice anymore but has turned into an imperative, 
forced onto national governments by the mechanisms of global competition. 
If we adhered to the image of multinational corporations as secondary agents 
of justice, our only normative reference point at the global level would be the 
mechanisms o f t he g lobal ma rket. H owever, t he g lobal ma rket ha s c learly 
failed to fulfi ll its social and societal promises. Th e normative foundations of 
the market ideology are systematically inadequate to s erve as a u niversaliz-
able ac count o f j ustice a nd t hus a s a g uiding i deal f or s econdary a gents o f 
justice. Furthermore, as we will see later, the hierarchy between markets and 
corporations also has been reversed, at least partly. Hence in the absence of a 
centralized g lobal governance s ystem, t he notion of multinational corpora-
tions as secondary agents of justice appears increasingly hollow.

As transnational institutions that are increasingly disconnecting from the 
grip of t he nation- state, t he big multinational corporations a re i ncreasingly 
assuming po liti cal roles and emerging as po liti cal actors on the global stage 
today (see, e.g., Matten, Crane, and Chapple 2003; Scherer, Palazzo, and Bau-
mann 2006; Scherer and Palazzo 2007; Palazzo and Scherer 2008). Th ey  have 
done so more than any other type of corporation we know and to a more sig-
nifi cant extent than at any time before in the history of the modern corpora-
tion. Th e huge chartered companies of the 18th century served genuinely po-
liti cal purposes and oft en even acted in government- like roles, but they  were 
po liti cal instruments that merely served as an extension of their government’s 
reach, whereas today’s f ree multinational corporations a re ac ting a s autono-
mous po liti cal agents exercising genuine capabilities of po liti cal decision mak-
ing. For Peter Drucker (quoted in Sampson 1995, 26), the modern corporation 
created the fi rst truly autonomous power center in hundreds of years, which is 
located within society but in de pen dent of the government.
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Th e normative conclusion of multinational corporations acting as primary 
agents of justice at the global level is that they have a direct obligation to en-
gage in the proactive realization of human r ights. Th e call to enga ge proac-
tively in the realization of social justice as po liti cal or even quasi- governmental 
institutions means that distributive rather than allocative considerations must 
build the core of their responsibilities. Th us operating as po liti cal agents in de 
facto governing roles adds a new dimension to the claim of corporate legitimacy 
for multinational corporations: the requirements of cosmopolitan justice.

Although this section has opened the discussion regarding the new quasi-
 governmental rol e o f m ultinational c orporations a nd ha s g iven s ome fi rst 
implications and conclusions deriving therefrom, the necessary foundations 
for this argument have yet to b e provided. Th us in a l ogical next step I w ill 
develop a t heory o f t he multinational c orporation a s a qu asi- governmental 
institution, which will then serve as a basis to theorize it as a primary agent of 
justice a nd to der ive its moral obl igations based on t he principles of justice 
outlined earlier.



PART II

Theory of the 
Quasi- Governmental Institution

Power and Authority in the Global Po liti cal Economy





I
N HIS FAMOUS PO LITI CAL ANALYSIS in  Concept of th e C orporation, P eter 
Drucker (1993, 6) described the large American corporation as an “institu-
tion which sets the standard for the way of life and the mode of living of our 

citizens.” Th e large American corporation, in Drucker’s eyes, is representative 
of “big business” in general; “it leads, molds and directs,” and it “determines 
our perspective on our own society.” It is the institution “around which crys-
tallize our social problems and to which we look for their solutions.” Hence as 
early as 1946, when the book fi rst appeared, Drucker attributed all the charac-
teristics we would commonly associate with primary agents of justice to b ig 
business. It i s not society w ith i ts values a nd principles t hat del iberates on 
and determines the role and responsibilities of the corporation, but the cor-
poration that largely shapes and determines the values to which our society 
adheres. Nearly 4 0 years l ater Peter French (1984, v iii) w as s till c onvinced 
that “corporate entities [ . . .  ] defi ne and maintain human existence within 
the i ndustrialized world.” Today, more t han si x de  cades a ft er Dr ucker a nd 
two and a half de cades aft er French’s statement, the social and societal infl u-
ence of big business has become even more pervasive. Corporations have 
grown larger and become more infl uential eco nom ical ly, po liti cally, and so-
cially. Many of them are now said to be bigger than entire economies of small 
and medium- sized nations. Th e sales of General Motors, for example, exceed 
the GDP of Denmark, Poland, or Norway. By this mea sure, General Motors 
was the 23rd biggest economy on this planet in the year 2000, and 51 of the 
largest 100 e conomies i n t he w orld  were c orporations (Anderson a nd C a-
vanagh 2000).

Chapter 5

Multinational Corporations Between 
Depoliticization of the Economy and 

Economization of Politics
Unfolding the Neoliberal Paradox
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Size alone is not a su ffi  cient indicator of infl uence, power, and capability, 
and comparisons between a c orporation’s sales and a c ountry’s GDP can be, 
as ma ny c ritics of A nderson a nd C avanagh’s s tudy have a rgued, s omewhat 
misleading, but the mere fact that such studies get so much public attention 
shows the relevance of their underlying message. Th e reason t hat Anderson 
and Cavanagh’s study, fi rst published in 1996, has been quoted over and over 
for more t han a de  cade i s si mply t hat i t r eproduces a nd u nderlines a ba sic 
perception that is already prevalent in society: the large multinational corpo-
ration is acting in an increasingly dominant societal position.

Th erefore, it seems somewhat odd that instead of holding these large cor-
porations ac countable f or t heir i ncreasing i nfl uence o ver s ocietal l ife, i t i s 
typically those who raise the topic of corporate power who have to justify sci-
entifi cally t heir boldness i n doing so. Th e more v isible corporate power be-
comes in society and the more evident it appears to common sense, the more, 
it seems, it is being played down or even denied by the ideology of those who 
fear limitations on and regulation of corporate freedom. Th is was not always 
the case; during the 1960s and 1970s critical theoretical, empirical, and nor-
mative research built a substantial part of theorizing multinational corpora-
tions. Only from the 1980s onwards  were critical perspectives removed, if not 
banned, from mainstream currents (M. T. Jones 2000, 943). Th is is not a novel 
tactic; i n h is compelling s tudy of t he r ise of t he modern corporation, S cott 
Bowman (1996, 9) observed that also in the 19th century the ascendancy of 
corporate power was promoted “fi rst by disguising it and then by denying its 
existence.” Th e oldest and wisest strategy for exercising power, as John Ken-
neth Galbraith (1973, 5) confi rmed, “is to deny that it is possessed.”

Today corporate power can hardly be disguised anymore, but it is, at least 
in its po liti cal form, still widely denied among mainstream (po liti cal) econo-
mists. While neoliberals regard corporate actions as conditioned by the mar-
ket mechanism a nd t hus obscure corporate power behind t he notion of t he 
perfect market, (neo)realist scholars in international relations overemphasize 
the s tate’s p ower to c ondition m ultinational c orporations’ ac tivities i n t he 
global po liti cal economy. As a result, corporate power has not been properly—
 if at all— addressed in economics and has only just started to play a larger role 
in po liti cal science. Th erefore, putting forth a theory of the multinational cor-
poration as a quasi- governmental institution might appear a bold move even 
to the critical minds among us. Perhaps choosing the term quasi- governmental 
institution to characterize our large multinational corporations is indeed quite 
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daring, and I could likely fi nd a less controversial term to de scribe the same 
issue. However, we might just need the controversy of this term to eff ectively 
make power relations v isible and to p ut the issue of corporate power on the 
academic a nd p o liti cal a genda. Th e ma instream t heorization o f p ower a nd 
governance in the international po liti cal economy has systematically focused 
on the nation- state and has neglected nonstate institutions that are factually 
operating in governing roles. Addressing the large multinational corporation 
simply as a corporation like any other involves the danger of once again sys-
tematically neglecting or even concealing the issue of corporate power in the 
global responsibility equation. Th us the notion of the quasi- governmental in-
stitution opens a new perspective on the formulation of moral obligations in 
the global sphere— one that departs from a narrow state- centric view of inter-
national relations and allows for taking factual power relations in the global 
po liti cal economy into account.

Th e emergence of the multinational corporation as a quasi- governmental 
institution has taken place amid an ongoing, profound transformation of the 
relation between politics, society, and the market from the early 19th century 
onward. It was facilitated by the rise of the modern market economy and the 
utopian ideological attempt to f ree it f rom a ll po liti cal infl uence. More pre-
cisely, it can be conceptualized against the background of the classical liberal 
attempt to depoliticize the economy and its subsequent neoliberal radicaliza-
tion in the form of an economization of politics. In the following paragraphs 
I will have a closer look at these two crucial developments and their underly-
ing normative assumptions. Th ese elaborations will provide the conceptual 
and theoretical backdrop for my subsequent refl ections on the emergence of 
multinational corporations as quasi- governmental institutions. We w ill see 
that the classical liberal goal to depoliticize the economy inevitably led to the 
reverse pro cess of an implicit politicization of powerful corporations in the 
neoliberal era. Th is pro cess, which I will call “the neoliberal paradox,” is an 
indispensable prerequisite for t he r ise of multinational corporations to p o-
liti cal power.

Depoliticization of the Economy: Classical Liberalism

Markets e xisted l ong b efore t he emerg ence o f a n ac tual ma rket e conomy. 
However, premodern markets  were naturally limited by human beings’ social 
relationships or, as in the era of mercantilism, by extensive po liti cal regula-
tions. Premodern economies  were well embedded in and subordinate to t he 



170  Theory of the Quasi- Governmental Institution 

conventional moral norms and rules of society as a  whole. Economic activities 
 were an integral part of the established sociocultural context of societal life; 
there was no such thing as an economic system taking on a life of its own and 
following its own logics, disconnected from its surrounding social norms and 
values (U lrich 2008, 116). Th e economy itself was a mer e f unction of social 
or ga ni za tion and integration (Polanyi 2001, 52). Th e transition to the modern 
capitalist ma rket economy, on t he other ha nd, i s characterized by a sh ift  of 
control f rom s ocial n orms a nd v alues to t he f unctional me chanism o f t he 
market itself. It is based on the assumption and expectation that human be-
ings are rational maximizers of self- interest whose lives do not primarily re-
volve around building a nd maintaining meaningful interpersonal relation-
ships but around the one- dimensional pursuit of personal income and wealth. 
In other words, the profi t motive provides the fuel and the most fundamental 
condition for modern capitalist systems, and as long as it was absent within 
the broad population of t raditional societies, a ma rket- driven economy was 
virtually unthinkable.

For t he G erman s ociologist Ma x Weber, t he sudden a nd t remendously 
powerful rise of the “spirit of capitalism” (Weber 2002) that turned premodern 
economies upside down and paved the way for the emergence of modern market 
economies had its roots in the Puritan- Calvinist religious doctrine. By prom-
ising salvation to t he eco nom ical ly successful members of the community— 
economic success was considered a sign of God’s favor to the chosen ones— its 
ideology o f de termination e stablished t he u nrestricted p ursuit o f p ersonal 
gain and profi ts as a legitimate and even socially expected normative orienta-
tion for individuals. However, although this new cultural climate, which pro-
vided a foothold for the profi t motive, was an indispensable condition for the 
rise of the capitalist economic system, it was not suffi  cient by itself. Th e Cal-
vinist ethos certainly led to a “moral disinhibition” (Ulrich 2008, 119) of eco-
nomic activity that delivered the “moral energy” (Giddens 2002, xvii) for an 
increasing d isconnection b etween i ndividual e conomic ac tivity a nd s ocial 
life, but the establishment of a market- controlled economy was by no means a 
simple act of cultural or even natural evolution; it was an inherently po liti cal 
project.

It was the po liti cal program of classical liberalism at the beginning of the 
19th c entury t hat b roke u p t he c enturies- old s ocially ro oted ma rket s truc-
tures and “freed” economic life from social and po liti cal control (Gray 1998, 1). 
Th e transformations implied and induced by this project  were epochal, and 



its po liti cal and societal eff ects  were tremendous. Th e change from regulated 
to self- regulating markets, the shift  from a po liti cally and socially controlled 
economy to a n e conomy c ontrolled b y t he me chanism o f t he ma rket, t he 
“great transformation,” as Polanyi (2001, 74) called the pro cess in his homony-
mous analysis of “the po liti cal and economic origins of our time,” was in fact “a 
complete transformation of the society” itself. A market that is self- regulating, 
Polanyi claimed, “demands nothing less than the institutional separation of 
society into an economic and po liti cal sphere.”

Not su rprisingly, t hen, t he l aissez- faire do ctrine o f c lassical l iberalism 
was characterized by a deep suspicion of po liti cal intervention into the “nat-
ural laws” of market coordination and by an unbending, almost religious trust 
in the newly emerging discipline of (neoclassical) economics. Th e  “discovery 
of e conomics” (Polanyi 2 001, 124) a s a n a llegedly pure, t hat i s, v alue- free, 
science was not only a result of the disconnection between the economic sys-
tem and society but at the same time one of its major forces. In premodern, 
socially embedded economies, that is, in economies controlled by social 
norms and values, all economic activity was systematically thinkable only as 
subject to po liti cal economy. Th erefore, economic refl ection was inseparable 
from e thical r efl ection (U lrich 2 008, 1 16). U nder suc h c ircumstances t he 
emergence of economics perceived a s a qu asi- natural science was v irtually 
impossible.

Th e “invention” of neoclassical economics was critical, if not defi ning, for 
the classical liberal depoliticization project, for it seemingly replaced the need 
for po liti cal deliberation on economic aff airs with the allegedly objective laws 
of qu asi- natural e conomics. I t p rovided t he ba sis f or s tructuring t he e co-
nomic system according to the purely instrumental logics of a value- free sci-
ence and thus for disconnecting it from the underlying communicative social 
pro cesses in which it had formerly been embedded. Jürgen Habermas (1987, 
153ff .) interpreted this “par tic u lar kind of objectifi cation” as a pro cess of “un-
coupling of system and lifeworld,” that is, as a disconnection between system 
integration and social integration. Within this pro cess more and more soci-
etal functions are depoliticized and handed over to the purely functional co-
ordination of “nongovernmental subsystems.” As a result, the system mecha-
nisms become increasingly disconnected from social structures, norms, and 
values, that is, f rom the communicative practice through which social inte-
gration takes place. In other words, the lifeworld itself is no longer needed for 
the coordination of action and is turned into the mere system environment. 
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Th e emerg ence o f t he c apitalist e conomic s ystem, ac cording to Ha bermas, 
marked the breakthrough to this level of system diff erentiation.

Nevertheless, despite classical liberal economists’ antipathy to all po liti cal 
intervention i nto t he c oordination me chanism o f t he ma rket, t heir p roject 
was heavily dependent and built on po liti cal enforcement. State intervention 
increased ma ssively d uring a ny o f t he s o- called e conomic l iberal er as, a nd 
administrations grew steadily in order to en sure the functioning of the sys-
tem. Laissez- faire as a complete retreat of politics from the economic sphere is 
a myth. In other words, depoliticization of the economy in the realm of classi-
cal liberalism does not mean the elimination of politics as such; rather, it must 
be thought of as a retreat of eff ective politics, that is, of a kind of politics that 
imposes social limitations on the expansion of free markets. Hence it refers to 
the fu nction o f p olitics i n the e conomy r ather th an t o i ts a ctual presence. 
Laissez- faire, as argued earlier, does not just happen but is a deliberate po liti-
cal project.

Th is does not mean that a truly depoliticized economic system was not the 
ultimate ideal o f c lassical l iberals. Evidently, t hey d id b elieve t hat once t he 
system was established— although on the basis of heavy po liti cal enforcement—
laissez- faire in principle would work. What the need for po liti cal enforcement 
of laissez- faire shows, however, is that the widespread assumption of free mar-
kets naturally e volving on t heir own once t hings a re a llowed f reely to t ake 
their course is inherently fl awed (Gray 1998, 17; Polanyi 2001, 145ff .) .

In the absence of a s trong state dedicated to a l iberal economic programme, 
markets will inevitably be encumbered by a myriad of responses to specifi c 
social problems, not as elements in any grand design. [ . . .  ] Encumbered mar-
kets are the norm in every society, whereas free markets are a product of arti-
fi ce, d esign a nd p o liti cal c oercion. L aissez- faire m ust b e c entrally pl anned; 
regulated markets just happen. (Gray 1998, 17)

Gray’s argument makes sense. A complete disconnection between system 
and lifeworld is virtually impossible because human interaction can never be 
completely s eparated f rom a c ommunicative p ractice t hat a llows f or s ome 
sort of mutual understanding (Habermas 1987, 310). Th e degradation of the 
lifeworld into merely one subsystem among others will always remain a purely 
theoretical possibility. Th is is why a complete depoliticization of the economy 
necessarily remains a utopia: it would presuppose the dehumanization of hu-
man beings.



Th is tells us something about the general nature of development and soci-
etal modernization. Habermas showed that the functional diff erentiation or 
rationalization of societal subsystems is, in fact, dependent on the simultaneous 
communicative rationalization of the l ifeworld. In other words, moderniza-
tion, that is, societal rationalization, cannot be reduced to the one- dimensional 
expansion of rational- empirical, that is, scientifi c, knowledge, as notably Max 
Weber’s (1958a, 351) notion of the “disenchantment of the world” wrongfully 
implies. On the contrary, it is crucially dependent on a second dimension that 
addresses the continuous improvement of our communicative and thus moral 
competences. If, as argued earlier on the basis of Kant and Hegel, human ra-
tionality evolves from the practical interest of human beings in their freedom, 
then societal rationalization must be interpreted as a pro cess of human beings’ 
liberation from heteronomy and de pen den cy. While the dimension of techni-
cal rationalization aims at the liberation of human beings from the constraints 
of their external environment, the dimension of moralization and communi-
cative rationalization denotes t heir ema ncipation f rom v iolent a nd coercive 
interaction with one another. In other words, technical rationalization targets 
the strategies and instruments and thus the use of means to certain ends. It is 
based and dependent on the scientifi c, that is, the theoretical, analysis of ob-
jective relations between causes and eff ects. Communicative rationalization, 
on the other hand, aims at the expansion of possibilities and pro cesses of non-
coercive, argumentative communication in which consensus over such soci-
etal norms and ends can be reached. Th erefore, it is an inherently practical task 
of rational politics (Ulrich 1986, 58f.). Th is  clarifi es further the notion of de-
politicization, which, from this perspective, must not be interpreted narrowly 
as t he mer e a bsence o f f ormal p o liti cal i ntervention b ut a s t he (attempted) 
elimination or suppression of communicative rationalization within the soci-
etal modernization pro cess.

A o ne- sided s ocietal de velopment do minated b y o nly o ne d imension o f 
rationalization w ill i nevitably r un i nto c risis a t s ome p oint b ecause i t su p-
presses the rational interest of human beings in the full account of their free-
dom. Th erefore, it is l ikely to t rigger countermovements, which will eventu-
ally en force a c hange i n t he dominant t ype of rationalization (U lrich 1986, 
76ff .). Th is is no diff erent in the case of the unbalanced expansion of market 
principles in  s ociety. Th e p ermanent e xistence o f suc h c ountermovements 
during a ny of t he l iberal er as i s u ndisputed. Even b efore he t urned a gainst 
economic liberalism, John Gray doubted that “in the domain of po liti cal and 
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legislative practice, [ . . .  ] there was any period in which an uncompromising 
principle of laissez faire was respected” (Gray 1995, 27). He s tates t hat “ the 
po liti cal c onsensus o [n] c lassical l iberal p recepts w as a t n o t ime a ltogether 
unbroken” (Gray 1995, 28). Th is shows that even though they have been un-
equally weighted, both constitutive d imensions— functional a nd communi-
cative rationalization— have always been present throughout the historical 
rationalization and modernization pro cess. It is t hus not a c oincidence t hat 
revisionist liberal ideas, which gained infl uence aft er 1873 and ultimately led 
to the fall of classical liberalism,  were deeply infl uenced and inspired by Hege-
lian philosophy (Gray 1995, 31).

Economization of Politics: Neoliberalism

Th e previous section showed that a century of depoliticizing the economy and 
all the social questions and issues naturally connected to it eventually had to 
lead to a s erious backlash. Th e po liti cal disregard for the unsuccessful in the 
economic liberal order and the soaring inequalities resulting from it inevita-
bly provoked the po liti cal radicalization of those very social issues that  were 
so culpably neglected in the economic liberal era (Ulrich 2008, 157f.). It is not 
a coincidence that both totalitarian ideologies that arose in the 1930s, Fascism 
and Stalinism,  were equally anticapitalist and hostile toward the classical lib-
eral laissez- faire doctrine (Drucker 1989, 5).

Not surprisingly, the identity of the revisionist era aft er the Second World 
War was deeply infl uenced by the horrifi c consequences of the early economic 
liberal project. Th e countermovements a nd social concerns t hat had a lways 
lingered under the classical l iberal surface fi nally  were po liti cally addressed 
aft er the Second World War. Consequently, the period between 1945 and the 
early 1970s w as ma rked b y a s trong p o liti cal w ill to c ontrol a nd d irect t he 
market a nd to add ress p roactively t he s ocial i ssues a t s take. Th e Beveridge 
Plan in Britain, the “Great Society” that followed in the footsteps of Roo se-
velt’s New Deal in the United States, and the development of the social market 
economy i n G ermany  were d irect ma nifestations o f t his r enewed p o liti cal 
commitment. Furthermore, the “turnaround” from free to m ixed and man-
aged economies became not only visible in economic policy but a lso in eco-
nomic theory, most notably in the theory of John Maynard Keynes.

Nevertheless, t he postwar ma naged economies, a s John Gray points out 
perceptively,  were not based on a broad intellectual conversion from laissez- 
faire but grew out of the horrifi c social experiences in the run- up to, as well as 



during, the Second World War and the resulting resolute refusal of people to 
return to the interwar social order (Gray 1998, 15). Accordingly, the produc-
tion of intellectual contributions to economic l iberal t hought never stopped 
during the revisionist era (Gray 1995, 36). Th us the eventual “revival of classi-
cal liberalism” (Gray 1995, 36ff .) represented by the infl uential works of a new 
generation of liberal scholars such as Friedrich August von Hayek, Milton 
Friedman, and Ludwig von Mises in the 1970s did not come as a su rprise. It 
was ba sed o n a nd t riggered b y t he c ontractarian r evitalization o f p o liti cal 
philosophy through John Rawls’s Th eory of Justice (1971).

Th e “new realities” (Drucker 1989) of neoliberalism a rrived w ith a v en-
geance. Th e creeds and ideals that molded po liti cal economy in the postwar 
era, the belief in government control and direction of the economy and soci-
ety as “progressive causes” (Drucker 1989, 7), lost ground rapidly. Once again, 
the liberation of markets did not just naturally emerge but was connected to 
heavy po liti cal enforcement, namely, through the “Reagan- Th atcher free mar-
ket doctrines” (Stiglitz 2001, xv) that came to dominate the 1980s and turned 
neoliberalism into an ideology of unpre ce dented dominance and pervasive-
ness and of truly global dimensions. At fi rst glance, these neoliberal doctrines 
seem like a mere copy of the classical liberal laissez- faire policies. Indeed, “the 
utopian experiment of a self- regulating market” (Polanyi 2001, 258) forms the 
core also of the neoliberal project. However, neoliberalism deviates from its 
classical ancestor in one central aspect (Ulrich 2008, 326ff .): its novelty lies in 
its explicit ac know ledg ment of the active role of the state as a f acilitator and 
guarantor of the undistorted working of the “free” market. In classical liber-
alism the state was regarded as insignifi cant or as an obstruction to the free- 
market project, but it plays a constitutive role in neoliberalism (e.g., M. Fried-
man 1962, 15, 22ff .). It is in this aspect that neoliberalism’s roots in postwar 
ordoliberalism become visible. What distinguishes neoliberalism from ordo-
liberalism is merely the function ascribed to the government. While ordolib-
eralism sees the state as a r egulator of the market, neoliberals emphasize its 
role as the market’s liberator and enforcer (Ulrich 2008, 320f.).

Th us neoliberalism does not share the deep and fundamental suspicion of 
classical liberalism toward any po liti cal involvement in the economic or soci-
etal order (Ulrich 2008, 323f.). Nozick (1974), for example, claimed that free 
markets work only within an eff ective po liti cal framework constituted by the 
institutions of the minimal state. Classical liberals, on the other hand, regarded 
such a p o liti cal f ramework a s d ispensable a nd e ven a s h indering t he f ree 
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 market. To b e su re, w ithin suc h a f ramework of l egal, jurisdictional, fi scal, 
and infrastructural rules, neoliberals a lso believe that the market should be 
self- regulating, and they condemn any further punctual po liti cal intervention 
by the state as an illegitimate distortion. Hence neoliberals also consider the 
mechanism of the market superior to any other form of social coordination 
and the deregulation of a ll restrictions on economic competition as socially 
desirable.

Th us this ostensible “repoliticization” of the economy in neoliberal thought 
turns out to be a chimera. Th e constitutive role of politics is not aimed at the 
limitation of the market mechanism but, on the contrary, at its active enforce-
ment (Ulrich 2008, 321). At a c loser look, neoliberalism even denotes a radi-
calization of the classical liberal creed by subordinating even the principle of 
laissez- faire i tself to t he dema nds o f t he f ree c ompetitive ma rket ( Polanyi 
2001, 155). Because laissez- faire in the truest sense of the word would inevita-
bly result in social l imitations on the market, its l iberation had to b e po liti-
cally en forced by subjecting t he ma rket f rame i tself to t he r equirements o f 
market effi  ciency. Neoliberalism aims not only at the depoliticization of the 
economy but much more profoundly at the apo liti cal interpretation of politics 
in general (Maak 1999, 24). In other words, neoliberalism does not aim at the 
depoliticization of the economy but at the economization of politics. What is 
portrayed as a necessary and even healing pro cess by neoliberal ideologues is 
in fact the most enhanced and per sis tent form of economism: the “displace-
ment of politics by the market” (Höff e 2002c, 26; translation by author).

Th e g rowing technocratic tendencies t hat characterize a ll developed na-
tions, a s w ell a s t he p o liti cal p ro cesses a t t he g lobal l evel to day, a re d irect 
symptoms of these developments. Th e very fact that economic policy itself is 
interpreted as subordinate to the requirements of a functioning market mech-
anism enhances the de pen den cy of politicians on the judgments and assess-
ments of economists, who are replacing demo cratic deliberation through the 
“functional authority” (Ulrich 1986, 152) of their specifi c knowledge. Symp-
tomatically, economists tend to defi ne the term po liti cal economy as the mere 
application of economic methods and concepts to politics (e.g., Frey 1984).

It is these ideological transformations that build the foundation of an ad-
equate u nderstanding o f m ultinational c orporations’ t ransformation i nto 
quasi- governmental institutions. Paradoxically, the initial classical liberal at-
tempt to depoliticize the economy led to a reverse pro cess of increasing politi-
cization of multinational corporations in the subsequent neoliberal era. Th e 



economization of politics did not make politics as such disappear. Rather, it 
led to t he p oliticization o f e conomic i nstitutions t hemselves. I w ill f urther 
examine this conclusion, which I will call the “neoliberal paradox,” in the fol-
lowing paragraphs.

The Neoliberal Paradox: The Implicit Politicization 
of the Private Enterprise

Karl Polanyi unmasked the economic liberal dream of a self- regulating mar-
ket economy as a utopia. Free markets evolve and survive only through po liti-
cal en forcement a nd p rotection. N eoliberalism, a s a rgued e arlier, d rew t he 
consequences of this insight and sacrifi ced the idea of laissez- faire to the over-
arching goal of a f ree market. Th us the neoliberal approach aims not at the 
elimination but at the instrumentalization of politics in the name of the mar-
ket. It seeks to p lace the  whole or ga ni za tion of society under the functional 
authority of the market mechanism. It has promoted not only the uncoupling 
of the system from the lifeworld but also the “colonization” of the lifeworld by 
the imperatives of the system (Habermas 1987, 196); its ideal is the seemingly 
apo liti cal governance of society by the market and thus the creation of a “total 
market s ociety” (U lrich 2 008, 1 13) i n w hich s ystemic i nteraction r eplaces 
other forms of social integration in all areas of societal life.

What i s s triking a bout t he neoliberal approach i s t hat i ts worldwide en-
forcement indeed brought it closer to the realization of a truly free market than 
at any time before in history. Breaking up national economies through heavy 
deregulation and l iberalization, combined with the l imited po liti cal reach of 
nation- states and the lack of any comprehensive framework at the global level, 
has created a global regulatory vacuum that is as close as one gets to the global 
laissez- faire u topia. Th is represents the core of what Ulrich Beck (2000, 9) 
calls “globalism,” that is, “the ideology of rule by the world market” and thus 
“the view that the world market eliminates or supplants po liti cal action.”

However, even the market- dominated global society created by neoliberal 
policies is not an apo liti cal society. Th e vision of an apo liti cal society will al-
ways remain a phantasm. Replacing po liti cal spaces and governance through 
the market mechanism does not eliminate the po liti cal altogether; the econo-
mization of politics does not make the po liti cal space or domain as such dis-
appear. Rather than a complete replacement of politics, it denotes its apo liti cal 
interpretation. Th is, however, does not lead to the depoliticization of po liti cal 
spaces b ut, o n t he c ontrary, to t he p oliticization o f t he ap o liti cal i tself. I n 
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other words, the retreat of governments f rom eff ective politics in the global 
economic sphere do es not me an t he el imination or de cline of t he p o liti cal. 
Th e po liti cal is not tied to one specifi c actor; rather, the po liti cal space will be 
taken over by those institutions that are next in line. Hence the replacement of 
politics by markets in fact leads to t he politicization of the market itself and 
thus o f t he e conomic ac tors w hose p ower de velops t hrough i ts me chanism 
(Zürn 2008, 293, 305ff .) .

Adolf Berle (1967, 37) observed that any vacuum in human or ga ni za tion 
is invariably fi lled by power. Consequently, the global regulatory vacuum that 
has opened up between a partial “retreat of the state” (Strange 1996) and the 
lack of an adequate institutional response at the global level shift s power to 
new p layers entering t he p o liti cal c arousel— new “geographic o r f unctional 
entities,” a s Ma thews (1997, 61) p uts i t, “ that m ight g row u p a longside t he 
state, taking over some of its powers and emotional resonance.”

Th e architects of the global free market should have considered this insight. 
Th ey planned to free the multinational corporation from all po liti cal interfer-
ence a nd e stablish i t a s a n ap o liti cal i nstitution. Bu t w hat t hey ac hieved— 
Berle would have predicted it— was the exact opposite: the multinational cor-
poration itself turned into a g enuinely po liti cal ac tor on t he g lobal po liti cal 
parquet. By the end of the 20th century, at the zenith of their economic power 
and infl uence, multinational corporations had become the dominant institu-
tions a nd “po liti cal key ac tors” i n shaping t he g lobal business environment 
(Vernon 1998, 27; Scherer 2003, 95).

Th e p oliticization o f m ultinational c orporations c omes in  t wo di stinct 
shapes, w hich w e ma y c all i mplicit p oliticization a nd n ormative p oliticiza-
tion. Th e implicit politicization of multinational corporations that results as a 
direct c onsequence o f t he f ormal de politicization o f t he e conomy a nd t he 
economization of politics can be understood in terms of a shift  of infl uence on 
the c onstitution o f t he s ociety a nd i ts w ill- formation pro cesses to m ultina-
tional corporations. In other words, the notion of implicit politicization cap-
tures the transfer of po liti cal power to multinational corporations. Th e notion 
of the apo liti cal corporation is but a cynical remnant of the perverted neolib-
eral idea to create a mechanistic society governed by the law of the market. At 
a time when politics seems little more than a puppet of “economic necessi-
ties,” those actors that factually control and command the economic sphere 
inevitably t urn i nto t he p o liti cally do minant i nstitutions. H ence i nstead o f 
creating a n ap o liti cal c orporation, neoliberalism e xposed t he multinational 



corporation a s a qu asi- governmental i nstitution— this i s t he e ssence o f t he 
neoliberal paradox. Th e fact of po liti cal power, however, leads to the claim for 
normative p oliticization. N ormative p oliticization i s t he n eed f or m ultina-
tional corporations publicly to justify and legitimize their actions in the face 
of direct, that is, unmediated (by either the state or the market), claims and 
concerns not merely of consumers a nd w ith reference to t he laws of supply 
and demand but of the po liti cal subjects or citizens of the relevant community 
within truly deliberative pro cesses. In other words, normative politicization 
of t he c orporation me ans sh ift ing t he n ormative f ocus o n c orporate l egiti-
macy from the mere satisfaction of given material preferences in the market 
to the discursive clarifi cation of claims and concerns in the public and po liti-
cal arena (see, e.g., Palazzo and Scherer 2006, 76ff .; Scherer and Palazzo 2007, 
1108). As Michael Zürn (2008, 293) puts it, “ ‘Governance with and without 
government’ is subject to t he same normative claims as ‘governance by gov-
ernment.’ ” Th e following two chapters will spell out in more detail the implica-
tions of the implicit politicization of multinational corporations. Its normative 
consequence, that is, the notion of normative politicization, will be addressed 
in chapters 8 and 9 in the form of human rights obligations of multinational 
corporations and with the claim for demo cratization in chapter 10.
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T
HE BRIEF ELABORATIONS on the depoliticization of the economy and the 
economization o f p olitics i n t he p revious c hapter b uilt t he t rain o f 
thought t hat i mplies t he t ransformation of t he multinational corpora-

tion into a quasi- governmental institution today. Polanyi’s observation that in 
the classical l iberal era societal l ife became increasingly subordinated to t he 
requirements of the market holds true even more today. Th e crucial diff erence, 
however, is that today it is the requirements of the global competitive market 
that shape and dictate the po liti cal agenda and or ga ni za tion of our society.

It is under these circumstances that the multinational corporation has ac-
quired v ast a mounts of p ower a nd i nfl uence over s ocial a nd s ocietal l ife i n 
general. In a market- controlled society the institutions that shape and domi-
nate the global economic sphere inevitably turn into major po liti cal forces that 
aff ect the or ga ni za tion of society as a  whole. While the business of governments 
seems more than ever to be business, as Noreena Hertz (2001, 169) eloquently 
stated, the business of business, in contrast, is increasingly turning into that of 
governments.

An in quiry in to t he q uasi- governmental r ole o f m ultinational c orpora-
tions must start with an analysis of corporate power. More specifi cally, I will 
start w ith a n i nquiry i nto t he public nature of corporate power, which w ill 
then lead to an assessment of its historical foundations. In the logical next 
step, I w ill e xamine t he s ources o f c orporate p ower i n t he g lobal p o liti cal 
economy. I w ill a rgue t hat c orporate ( po liti cal) p ower to day i s e ssentially 
structural. Th is argument will be supported by showing not only that the 
structural transformations in the global market have put multinational cor-

Chapter 6

Po liti cal Power and Authority of 
Multinational Corporations



Po liti cal Power and Authority of Multinational Corporations   181

porations in commanding positions in the global po liti cal economy, but that 
multinationals  were themselves a driving force in bringing these transfor-
mations about. I w ill i llustrate these fi ndings with the example of corporate 
control over the global food system and conclude this chapter with an inquiry 
into the concept of authority. Th is will eff ectively complete the conceptual foun-
dations for theorizing the multinational corporation as a quasi- governmental 
institution.

The Public Nature of Corporate Power

Mainstream economic thought is based on a sha rp institutional separation 
of t he e conomic a nd t he p o liti cal sp heres. B oth t he ma rket a nd i ts ma in 
actors— corporations—are perceived as inherently apo liti cal. In other words, 
the goal of the neoliberal ideology is not only to foster the illusion of the cor-
poration as a p urely private institution but a lso to ma ke us embrace its a l-
legedly ap o liti cal na ture. Th is perception of the corporation as an entirely 
private, economic institution has contributed decisively to obscuring the ques-
tion of corporate power. Th e disassociation of corporate power from the po-
liti cal sphere has eff ectively shielded it  f rom major public scrutiny (Derber 
1998, 2ff .) .

It is peculiar to the economic liberal ideology that it associates the private 
sphere with unrestricted personal freedom while denouncing anything pub-
lic a s c oercion a nd i nterference i n o ur p ersonal l ives. Th e p rivate a nd t he 
public are seen as mutually exclusive, with the private being the good guy and 
the public its enemy. Th e emphasis on “private freedom” is the real reason for 
economic liberals’ affi  nity for the free market. “Free” in this regard means free 
of po liti cal interference and restriction; a free market is guided only by per-
sonal preferences a nd private t ransactions. Th erefore, it  represents t he epit-
ome of the kind of freedom that libertarians claim is the essence of a human 
life. Th e argument in part I of this book, however, shows that this defi nition of 
personal f reedom is based on questionable premises. Well- understood f ree-
dom, as we saw, must be thought of as equal freedom. In other words, one’s 
own f reedom must be defi ned not in terms of one’s own self- interest but in 
terms of the equal freedom of all others. Th is notion of equal freedom is in-
herently public. From the perspective of equal freedom, it is impossible judi-
ciously to separate the private and the public, the economic and the po liti cal 
spheres. Th e private sphere is inevitably subject to p ublic legitimation inso-
far a s i t m ight be i n confl ict w ith t he idea of t he f undamental equality of 
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human beings. In other words, the private is private only as long as it can— 
hypothetically—be publicly legitimized. It is against this background that 
Immanuel Kant (2001a, 136f.) discovered the freedom of man to make use of 
one’s reason, that is, the freedom to form and follow one’s own (private) mo-
tives and activities, in the “public use of his reason in all matters.” Hence, ac-
cording to Kant, it is the public use of man’s reason, not the private one, “that 
must be f ree at a ll t imes.” L egitimacy of one’s own motives a nd t hus of t he 
sphere of private activities is based on mooting them publicly. Hence the pub-
lic t urns out to b e not a r estriction to p ersonal f reedom but its constitutive 
basis. Th ere is nothing more public than the determination and defi nition of 
what is to b e considered private w ithin a s ociety (U lrich 2008, 298f.). I f t he 
public i s c onstitutive f or t he p rivate sp here, h owever, t hen t heir s eparation 
into exclusive and discrete domains logically cannot hold. If we understand as 
publicly relevant those questions, issues, states of aff airs, and actions that af-
fect the way we live as a society, that is, the ones that give rise to the claim for 
legitimation and justifi cation, then the po liti cal refers to t he communicative 
pro cesses for the deliberation of these claims. In other words, issues that are 
of public relevance are per se subject to po liti cal deliberation because they in-
evitably a ff ect t he c onstitution o f our s ociety. I t i s f rom t his p erspective t hat 
there are no issues of purely or exclusively economic nature; economic questions 
are of public relevance and thus by nature and implication notoriously po liti cal 
(Strange 2002a, 202). Hence neither the market nor, consequently, corporations 
can be considered purely economic, private, or apo liti cal institutions.

Insofar as corporate actions are of public relevance, their role and purpose 
are subject to p o liti cal del iberation. Th us private corporations a re a nything 
but purely private and apo liti cal. Th ey are, in fact, “quasi- public institutions” 
(Ulrich 1 977; t ranslation b y a uthor) o f i nherently p o liti cal c oncern. Th ei r 
publicness naturally increases with the growing impact of their policies and 
actions on society. In other words, any attempt to s eparate the private f rom 
the public will ultimately fail because of the aspect of power. Power is by na-
ture public; there is no such thing as “private power.” Th is is why economists 
tend to defi ne corporate power in purely negative terms, that is, as the absence 
of competition. Only this negative defi nition allows them to maintain the sep-
aration of the economic from the po liti cal sphere and thus to exclude the ques-
tion of power altogether from economic analysis. As long as there is competi-
tion, no individual or fi rm is perceived as dominant, and no economic power 
is evoked (Galbraith 2004, 7). A positive defi nition of power, on the other hand, 
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would i nevitably l ead e conomists i nto p o liti cal e valuations o f t he que stion 
“power over what?” It shift s t he focus to t hose who are subject to c orporate 
power. In other words, it deals with authority relations. Authority, however, is 
inherently public (R. B. Friedman 1990, 79; Cutler 1999a, 63). It cannot be dealt 
with from an apo liti cal perspective.

Th e perception t hat t he absence of government i ntervention renders t he 
economic sphere ap o liti cal presupposes a n overly na rrow u nderstanding of 
the po liti cal as associated exclusively with state actions and institutions. How-
ever, politics is not limited to what politicians do (Strange 1996, xiv); it entails 
more than formal po liti cal institutions or pro cesses and includes all the infor-
mal communicative and deliberative pro cesses and activities that create and 
maintain such institutions and pro cesses in the fi rst place. Without such de-
liberative pro cesses a demo cratic system is not viable. Th us  institutionally 
bound, government- centric interpretations of the po liti cal, which focus exclu-
sively on formal po liti cal pro cesses, fail to capture the forces and factors that 
determine the factual functioning of the governing system of a po liti cal com-
munity (Ulrich 1977, 18). Th ey fail to ac count for the profound impacts that 
allegedly private institutions can have on the public sphere and thus for the 
po liti cally relevant c haracter o f t heir ac tions. A . C laire Cutler su mmarized 
these connections with compelling clarity:

Liberalism obs cures t he p o liti cal sig nifi cance of pr ivate e conomic p ower 
through the association of authority with the public sphere and its disassocia-
tion w ith p rivate a ctivities. I ndeed li beralism r enders private aut hority an  
impossibility by creating the distinction between public and private activities 
and locating the “right to rule” or authority squarely in the public sphere. [ . . .  ] 
Th e pu blic/private d istinction re nders t he p o liti cal si gnifi cance o f t ransna-
tional and multinational corporations invisible. (Cutler 1999a, 73)

If we a re to u nderstand a nd a nalyze i nternational p olitics properly, a nd i f 
adequate solutions to current po liti cal problems and challenges at the global level 
are to be found, we can no longer turn a blind eye on the po liti cal role of interna-
tional business (Strange 1996, xiv). Th e corporation is by no means an apo liti cal 
institution and never has been. Th e history of business shows in many ways how 
companies have always played publicly and po liti cally signifi cant roles; the mod-
ern multinational corporation is no exception. On the contrary, its operations 
are more politicized than ever before in corporate history. Th e following section 
will develop this historical perspective on corporate power in more detail.
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Historical Foundations of Corporate Power

Th e history of corporate power is a history of the ongoing deregulation of the 
marketplace, combined with the simultaneous and continuous expansion of 
corporate r ights. Th is pro cess s tarted to ga in mo mentum i n t he e arly 19th 
century and is still continuing today.

What w e p erceive a s a p rivate c orporation to day s tarted a s a g enuinely 
public institution. En glish law in the 18th century did not make a distinction 
between private and public enterprises. All of them  were equally regarded as 
an instrumentality of the state (Bowman 1996, 50). Even aft er the emergence 
of private business institutions in the fi rst half of the 19th century, corpora-
tions  were tied to the extensive and tight regulations of public charters. Char-
ters  were issued by parliamentary act and  were constitutive for the creation of 
corporations.1 Th us t he corporation, even t hough privately owned a nd r un, 
was still regarded as an instrument of the state in its quest to serve the public 
good. What was private about the corporation was merely its foundation in 
private property; its purpose and goals, however, remained fi rmly rooted in 
the p ublic do main. C oncordantly, o nly t hose c orporations t hat s erved t he 
public interest directly by providing a p ublic ser vice had t he prospect of re-
ceiving a c harter, which meant t hat only a v ery l imited number of charters 
 were issued during the fi rst half of the 19th century. Th e number of “private” 
corporations, in other words, remained small.

Corporate charters had a limited duration, typically about 20 years. Oft en, 
charters  were issued only for the realization of a v ery specifi c public project 
aft er whose completion the business was terminated. Th ere was no such thing 
as immortal business as we know it today— a corporation’s life was deter-
mined by its charter and could be ended by the government at any time. As a 
consequence, corporations that failed to fulfi ll t heir ma ndate to b enefi t the 
public frequently had their charters revoked and  were dissolved. Th e charter’s 
extensive a nd t ight p rovisions s ecured c lose l egislative o versight o ver t he 
company’s operations at all times (A. D. Chandler 2002, 82). In sum, a corpo-
rate cha rter de fi ned a c ompany’s s cope o f b usiness a nd i ts duration, de ter-
mined its internal or ga ni za tion and operations, and limited its size by regu-
lating i ts c apitalization (Bowman 1996, 4 2, 51). Under t hese c ircumstances 
the accumulation of great corporate power was virtually impossible.

However, t he more complicated business organizations a nd t heir opera-
tions became, the more corporations started pressing for more freedom and 
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in de pen dence from government regulations. Th e E n glish Joint Sto ck C om-
pany Act of 1856 and several similar rulings in the United States throughout 
the 19th century (see Bowman 1996) ultimately created the basis for the cor-
poration’s accumulation of economic power. It should be noted that in En-
gland the so- called South Sea Bubble Act banned the corporate form almost 
completely for more than 100 years aft er the fraudulent collapse of the South 
Sea Company in 1720. By e stablishing l imited l iability for shareholders, t he 
Joint Stock Company Act made it possible for the corporation to issue a larger 
amount of stock to a much broader public. It enabled, fi rst of all, the booming 
railway industry to raise the massive amounts of capital necessary to fi nance 
its g iant projects. L imiting t he l iability o f sha reholders to t he a mount t hey 
invested in  t he c ompany e ff ectively s eparated t he c orporation a s a n en tity 
from the people who ultimately formed and owned it. In other words, busi-
ness was no longer merely a partnership of individuals, as it had been histori-
cally, but was turned into an artifi cial individual itself— an individual able to 
act in its own name, on its own behalf, and on its own responsibility.

Th is status of the corporation as an individual was backed and strength-
ened by the courts in several rulings in the second half of 19th- century Amer-
ica a nd u ltimately culminated i n t he landmark r uling of 1886 i n which t he 
Supreme C ourt g ranted p rotection to c orporations u nder t he F ourteenth 
Amendment. By the end of the 19th century the corporation was fully trans-
formed into a person (Bakan 2004, 16). It was now to be treated as a free indi-
vidual enjoying the constitutional rights of real human beings. Granting cor-
porations t he r ights to p roperty, f reedom of speech, a nd l iberty of contract 
was t he ba sis o n w hich c orporate p ower w as c reated a nd p erpetuated. Th e 
Fourteenth A mendment, w hich w as i nitially i ntended to p rotect t he e qual 
rights of freed slaves, was reinterpreted to p rotect the r ights of the corpora-
tion, that is, of the very creature that oft en was and today still is at the center 
of the per sis tent and ongoing abuse of people’s rights, not least through forced 
labor and slavery- like working conditions (see, e.g., International Labour Of-
fi ce 2005). Th is i s certainly not t he only i rony in corporate h istory, but it i s 
without a doubt one of the most striking ones.

Corporate personhood not only was the basis and ultimate condition for 
the accumulation of corporate power but also provided an ideological means 
for its justifi cation at the same time. By regarding the corporation as an indi-
vidual participant in the economic game, the classical liberal creed of the “in-
visible ha nd” c ould c on ve niently b e ma intained a nd u sed a s t he ideological 
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basis on which the claim for noninterference in corporate aff airs could be de-
fended. In other words, the accumulation of power in and through the corpo-
rate form could con ve niently be hidden behind the ideological veil of corporate 
individualism. Even today, as Scott Bowman (1996, 182) concludes, “corpo-
rate individualism continues to be the most important ideological weapon in 
the arsenal of corporate power.”

Along with the establishment of the corporation as a free person went the 
steady de cline o f c harters a s a r egulatory i nstrument a nd s afeguard o f t he 
public interest. Th e constitutive parliamentary act that had been necessary for 
setting up a corporation eventually was replaced by a si mplifi ed administra-
tive p ro cess. C harters c ould n ow b e i ssued mo re e ffi  ciently a nd i n g reater 
number without extensive examination of the corporations’ business opera-
tions. In Britain the Joint Stock Companies Act of 1844 even established incor-
poration through simple registration (Micklethwait and Wooldridge 2003, 49). 
Slowly but su rely t he private i nterest of t he corporation replaced t he public 
purpose it was originally designed for. Not only did the act of incorporation 
become less formal, but also the regulation stipulated in the charter was loos-
ened, allowing for longer durations, greater capitalization, and other benefi ts. 
Finally, when in 1899 the new General Incorporation Law of the state of Dela-
ware shift ed the determination of the scope and purpose of the corporation 
entirely from the public into the private realm, the corporation broke loose. 
Delaware’s mea sure was an answer to New Jersey’s successful attempts to at-
tract 95 percent of the country’s biggest corporations (Derber 1998, 133). Th us  
New Jersey’s favorable incorporation law forced a ll other states to ma tch its 
mea sures, sparking a t rue race to t he bottom in corporate regulation among 
American states. Th e abolition of regulations limiting the duration, purpose, 
and scope of the corporation, the loosening of controls on mergers and acqui-
sitions, a nd a llowing c orporations to hold  s tock i n ot her c orporations t rig-
gered t he fi rst w ave o f g igantic c orporate merg ers a nd h eralded t he a ge o f 
corporate capitalism. In the six years between 1898 and 1904 some 1,800 cor-
porations  were consolidated into 157 (Bakan 2004, 14), giving rise to larger 
and more powerful corporations than ever before in corporate history.

Th e dramatic increase of corporate power was accompanied by its equally 
blatant abuse. Th e se artifi cial creations, “the Frankenstein monsters,” as Jus-
tice Louis Brandeis called them, threatened to overpower even their creators, 
that i s, t he p eople a nd t he g overnment. I ncreasing o pposition a nd p rotest 



Po liti cal Power and Authority of Multinational Corporations   187

 were prompted not only by activist judges like Brandeis but also by a growing 
number of concerned citizens and outraged workers whose rights  were tram-
pled underfoot by the fast- growing corporations. It became increasingly visi-
ble t hat t he ma rket me chanism, w hich was s o h ighly praised i n t he Gi lded 
Age, did not work in favor of all but only for an exclusive handful of wealthy 
capitalists.

As the social outcry gained momentum in the broad public, the myth of 
the self- regulating market and with it the utopia of an institutional separation 
of the economic and the po liti cal spheres started wavering. Th e death of this 
myth eventually exposed powerful corporations as po liti cal agents; the core 
of their economic activity started to get politicized in the public. Th e forma-
tion of powerful countermovements in the form of trade  unions at the begin-
ning of the 20th century eventually spilled over into governmental policies 
that ac tively c urbed c orporate p ower f or de  cades to c ome. O nly t he emer -
gence of the neoliberal ideology and its powerful global aspirations in the last 
quarter of t he 2 0th century gave corporate h istory a nother t urn. Th e trend 
toward enhanced regulatory control of companies that prevailed during the 
postwar era until the early 1970s was reversed. Countless national and inter-
national rules and rulings reinforced the neoliberal course of economic glo-
balization and strengthened corporate rights. Th ese developments essentially 
laid the foundation for an unpre ce dented surge in corporate power during the 
last de cades of the 20th century (Bakan 2004, 20f.).

Th e late 20th- century economic globalization pro cess has brought about a 
further push for corporate autonomy. It has enhanced the international mo-
bility of corporations, freed them from the bonds of location (Bakan 2004, 22), 
and withdrawn them from the grip of governments. It is this aspect of mobil-
ity that renders the power of today’s multinational corporations even superior 
to that of the behemoths of the early 20th century. Th ey have entered a n ew 
stage o f t heir de velopment. St arting a s a ssociations o r pa rtnerships a mong 
entrepreneurs, they eventually became accepted as “persons,” that is, as citizens 
of a po liti cal community with their own personality, constitutional rights, and 
the ability to perform autonomous actions in the mid- 1800s. Today multina-
tional corporations have entered the transformation from citizens into govern-
ments. Th ey are increasingly acting not as mere persons but as rule makers; as 
such, they determine our private and social lives, as well as our public aff airs, 
to an unpre ce dented and ever- increasing extent.
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Ingredients of Corporate Power

“Power is like the weather,” says Joseph Nye (2004, 1); “everyone depends on it 
and talks about it, but few understand it.” Th is seems to hold true especially 
for the power of corporations. Much has been written about corporate power, 
but t he d ivide b etween t hose w ho b elieve t hat c orporations have to o much 
power a nd t hose w ho t hink t hat t hey ha ve to o l ittle c ould n ot b e de eper. 
While some claim that corporations now rule the world, others feel that their 
power is still only marginal in comparison with that of governments. What 
many of these contributions have in common, however, is that they lack a 
clear i dea o f w hat c orporate p ower ac tually i s. W hile s ome si mply e quate 
power with size, others reduce it to the mere possession of fi nancial resources. 
Th is commonly leads to d iscussions about whether corporations really have 
become bigger and wealthier, which ultimately divert attention from the real 
issue of corporate power rather than contributing to i ts clarifi cation. Th er e-
fore, t his section a ims at en riching t he d iscussion by providing a mo re nu-
anced and realistic account of corporations’ power, especially in its po liti cal 
dimension.

Corporate (Po liti cal) Power Briefl y Defi ned

Before w e c an a nalyze m ultinational c orporations’ p o liti cal p ower a nd i ts 
sources, we must have a broad idea about the meaning of power in general. A 
suitable s tarting p oint for refl ection i s t he ba sic Weberian i nterpretation of 
power as the possibility of one individual to infl uence the behavior of others. 
A defi nition of power solely in terms of infl uence on others’ behavior, how-
ever, remains vague. As seen earlier in connection with the communitarian 
argument, human b eings a re i nherently s ocial c reatures w hose ac tions a nd 
behaviors are inevitably interdependent. Th erefore, all our actions and activi-
ties a re n ecessarily c onditioned b y t he f act t hat w e l ive w ith o ther p eople 
(Arendt 1998, 22). Because we are in constant interaction with other individu-
als, h owever, mos t o f o ur ac tions w ill c ause c ertain r eactions. I f I d rop a n 
empty can on the street, for example, does that mean I exercise power over the 
person w ho u ltimately happ ens to p ick i t u p? I c learly i nfl uenced someone 
 else’s behavior through my actions, but did I r eally exert power over him or 
her? Perhaps that person picked up the can because of an inner commitment 
to a c lean environment a nd e ven to ok s atisfaction f rom d isposing of i t. O r 
what if this person is a garbage collector who gets paid for picking up my can? 
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Intuitively, it seems that not all kinds of infl uence denote power under all cir-
cumstances. Th us the reliance on infl uence alone is unlikely to lead to a con-
sistent understanding of the nature of power.

Two specifi cations are needed to make more sense of the notion of power. 
First, if we are to mea sure power in terms of the change in behavior of other 
individuals, we must know something about their preferences (Nye 2004, 2). 
Power can then be interpreted as the ability of A to get B to do something she 
would not otherwise do. Second, to infl uence someone or something without 
accomplishing anything for ourselves seems not to refl ect an exercise of power 
either (Morriss 1987, 30). A mo re promising way to de fi ne power that meets 
these objections is in terms of outcomes, that is, as the ability of an actor to 
achieve desired outcomes, possibly but not necessarily (Morriss 1987, 30ff .)  by 
infl uencing t he b ehavior o f o ther i ndividuals. I n o ther words, p ower i s t he 
ability to direct outcomes in such a way that our preferences take pre ce dence 
over the preferences of others (Strange 1996, 17). Th is leads us to Max Weber’s 
more elaborate, fi nal defi nition of power: “In general, we understand by ‘power’ 
the chance of a man or of a number of men to realize their own will in a com-
munal ac tion even against t he re sis tance of others who a re pa rticipating i n 
the action” (Weber 1958b, 180; 1962, 117).

Th e previous sections did not merely talk about corporate power in gen-
eral but more spe cifi cally a bout c orporate p o liti cal p ower. S ocial i nterac-
tion is commonly said to be of a po liti cal nature if it is directed toward the 
achievement of a common end. For Iris Marion Young (2004, 377), the po-
liti cal i s t he “ activity i n w hich p eople o r ga nize c ollectively to r egulate o r 
transform some aspects of their shared social conditions,” as well as the 
“communicative activities in which they try to persuade one another to join 
such collective action or decide what direction they wish to take it.” Th is  is 
consistent with the notions of politicization and depoliticization developed 
earlier. Depoliticization, as defi ned earlier, is not merely the absence of for-
mal po liti cal intervention but essentially the suppression of communicative 
rationalization of social pro cesses. Th us, i f we c ombine t he notion of t he 
po liti cal with the one of power developed so far, po liti cal power refers to 
an agent’s ability to direct and inf luence such collective or ga ni za tion pro-
cesses and to “manipulate” (Merriam 1934, 7) its participants to identify 
with and work toward the ends set and the outcomes desired by the agent 
who e xerts p ower— political p ower i s “ social p ower w ielded f or p o liti cal 
objectives” ( Presbey 1997, 32). Th erefore, po  liti cally r elevant power ha s a  
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direct infl uence on  t he m aintenance or  t ransformation of  t he for mal or  
factual constitution of a society within a pa r tic u lar geographic entity (Ul-
rich 1977, 19).

Early 20th- century students of corporate power generally still interpreted 
corporate po liti cal power in narrow, institutionally bound ways. Th e po liti cal 
power of corporations was seen in the ability of corporations to directly con-
trol a nd infl uence p o liti cal l eaders. H ence t hey u nderstood p o liti cal p ower 
exclusively in terms of corrupt alliances between business magnates and po-
liti cal leaders (Bowman 1996, 101). Corporations  were regarded as unable to 
act po liti cally on their own terms; the only way for them to achieve po liti cal 
power was through invading formal po liti cal channels, that is, through infl u-
encing and corrupting the traditional po liti cal entities and agents. Th e ability 
to do s o w as p erceived to der ive f rom t he c orporations’ e conomic p ower, 
which was usually defi ned in terms of wealth concentration.

Th e reality of early 20th- century liberalism was indeed one of heavily en-
meshed interests between po liti cal and economic leaders. However, such in-
stitutionally b ound u nderstandings o f p o liti cal p ower a re to o na rrow a nd 
perpetuate the strict separation of the economic and the po liti cal spheres. It is 
precisely this omnipresence of corrupt relationships that might have contrib-
uted to obscuring the fact that not only is the use of corporate wealth in order 
to infl uence po liti cal leaders of po liti cal relevance, but also the very corporate 
decisions made within the prior pro cess of the creation and concentration of 
this wealth must b e i nterpreted i n ter ms o f p o liti cal c ontrol a nd p ower. I n 
other words, the separation between economic and po liti cal power is largely 
futile.

Peter Drucker was among the fi rst scholars to spell out the po liti cal rele-
vance o f c orporations’ e conomic ac tivities a nd p ro cesses. A ccordingly, h is 
notion of corporate power was not based simply on accumulated wealth; he 
defi ned c orporate p ower a s c orporations’ c ontrol o ver ac cess to a s ociety’s 
productive or ga ni za tion (Drucker 1949, 44). Accumulated wealth can indeed 
be used for infl uencing po liti cal agents— and, as we will see later, is one of the 
prime instruments in securing corporate authority— but it is only a symptom 
of an underlying pro cess that is itself highly politicized. In other words, it is 
an expression, not a source, of corporate power.

What Drucker recognized, in contrast to early 20th- century scholars, was 
that the decisive aspect of corporate power is the capacity of corporations to 
infl uence the structure of society through their business decisions. Th e po liti-
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cally relevant power of corporations thus arises from their core activity and 
not just from the po liti cal use of the revenues deriving from it. According to 
Drucker (1949, 203), it is the managerial decisions and policies themselves 
that determine to a large extent the character of our society. Th er efore, they 
are t hemselves de eply a nd i nherently p o liti cal. C ontrolling ac cess to t he 
productive or ga ni za tion of a society, he claimed, is similar to controlling 
access to t he l ivelihood of its citizens. Th erefore, he concluded, “the enter-
prise is also a governmental institution, inevitably and necessarily discharg-
ing po liti cal functions.” For Drucker, “there has never been any doubt that 
whoever c ontrols ac cess to t he c itizen’s l ivelihood e xercises p o liti cal c on-
trol” (Drucker 1949, 4 4). Th is capacity for s tructural change was later de-
scribed as the decisive determinant of the new (po liti cal) quality of corpo-
rate power also in Richard J. Barnet and Ronald E. Müller’s infl uential work 
Global Reach (1974).

From Property- Based to Capability- Based Interpretations 

of Power

Th e emphasis of early 20th- century students on corporate wealth implies an 
understanding of power as a p roperty of a pa r tic u lar ac tor. Th e wealthier a 
person o r a c orporation g ets, t he mo re p owerful i t i s p erceived to b ecome. 
Such i nterpretations of power a re problematic because t hey tend to d iscon-
nect t he notion of power f rom t he specifi c context i n which it i s generated. 
Hannah Arendt (1969, 44; 1998, 244), in contrast, claimed that power is gen-
erated when people ac t i n concert a nd d isappears t he moment t he g roup i s 
dissolved. A rendt’s l imitation of  p ower t o c oncerted a ction i s not  w ithout 
problems either (see, e.g., Habermas 1977, 15f.; Passerin d ’Entrèves 1994, 8), 
but it contains one major attribute that leads to the rejection of the notion of 
power as a property: her insight that power disappears the moment a specifi c 
group is dissolved implies that it cannot be “possessed” (Presbey 1997, 29) but 
must ultimately be attributed to relations. If power could be possessed, as Ar-
endt r ightly a rgues, “omnipotence w ould b e a c oncrete h uman p ossibility” 
(Arendt 1998, 201). In reality, however, power i s l imited by t he existence of 
other people; it is a f unction of people’s social relations (Merriam 1934, 16). 
Because it is bound to social relations, it is inherently dependent on the con-
text in which those relations exist. A changing context can thus quickly lead 
to the evaporation of power even if the properties of a sp ecifi c agent remain 
unchanged (Nye 2004, 2).
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Power resources are not as fungible as money. What wins in one game may not 
help at all in another. Holding a winning poker hand does not help if the game 
is bridge. Even if the game is poker, if you play your high hand poorly, you can 
still lose. Having power resources does not guarantee that you will always get 
the out come you w ant. [ . . .  ] P ower re sources c annot b e jud ged w ithout 
knowing t he c ontext. B efore you jud ge w ho i s hold ing t he h igh c ards, you 
need to understand what game you are playing and how the value of the cards 
may be changing. (Nye 2004, 3, 4)

Wealth- or resource- based defi nitions certainly make power appear more 
predictable and quantifi able, but t hey are unable to e xplain or even capture 
the fact that the mere possession of resources does not a lways translate into 
power over outcomes (Strange 1996, 19; Nye 2004, 3). Th is is where the notion 
of power connects w ith t he concept of c apability. C apabilities c an be i nter-
preted as the ability of an agent to convert income, wealth, resources, or op-
portunities into desired achievements. It is precisely this ability to determine 
outcomes that is at the heart of the defi nition of power. Th us power is depen-
dent not  on ly on a  specifi c agent’s characteristics a nd properties but just a s 
much on favorable external circumstances. In the absence of favorable exter-
nal conditions, power remains a n abstract potentiality or capacity. In other 
words, capabilities denote the ability to actualize latent power.

It should be noted that Susan Strange (1996, 19ff .), whose concept of struc-
tural power will be of central importance in this book, was rather skeptical 
about suc h c apability- based i nterpretations o f p ower. St range to o w arned 
against defi ning power as a property of agents rather than in terms of rela-
tionships or pro cesses that aff ect a nd de termine o utcomes. C apabilities, i n 
her opinion, are possessed by persons and institutions and thus are properties 
that are unable to capture the more latent character of power. Her interpreta-
tion of capabilities as properties, however, is too narrow; it ignores that capa-
bilities are generated through the interplay between personal characteristics 
and enabling external conditions. Hence, rather than the connection between 
power and capabilities, it is Strange’s notion of capabilities that is problematic. 
In other words, it is not our notions of power that are incompatible, but rather 
our de fi nitions o f c apabilities. O nce w e de fi ne c apabilities i n t he b roader 
terms of t his a nalysis, however, a c ombined structural a nd capability- based 
interpretation of power is entirely possible.
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Sources of Corporate Power: From Relational 
to Structural Power

In her 1988 work States and Markets and later in Th e Retreat of the State (1996), 
Susan St range a rgued t hat t he emerg ence o f a h ighly i nterdependent g lobal 
economic system renders a conventional “relational,” or Weberian, understand-
ing of power as the ability of A to get B to do something she would not otherwise 
do i ncreasingly obs olete. Sh e w as d issatisfi ed w ith t he r ealist a nd n eorealist 
tradition of defi ning and explaining the global economy purely in terms of in-
ternational economic relations. Instead, she claimed, power must increasingly 
be understood as structural. Th us she argued that power is not located within 
the economic relations between states but increasingly within the structures of 
the emerging global system that spans the entire society of states. It should be 
pointed out that Weber (1958c, 161) himself was not unaware of the structural 
nature of power. He explicitly noted that power can be ascribed to po liti cal and 
economic structures and that the “Great Powers” are the ones who “ascribe to 
themselves and usurp an interest” in t hese “po liti cal and economic pro cesses 
over a wide orbit.” Th is inherently structural power, as Weber already noticed, 
is of increasingly global dimension: “Today such orbits encompass the  whole 
surface o f t he p lanet.” Th is n ew p erspective o pens t he me thodological spac e 
necessary not only to include nonstate actors in analyses of power in the global 
po liti cal e conomy b ut a lso to a ssess t he i mpacts o f t he s ystem a nd c hanges 
therein on state policies (Lawton, Rosenau, and Verdun 2000, 7f.).

According to St range, four ma in or ba sic s tructures a re t he pillars of t he 
global po liti cal economy. Without a central production structure, fi nance struc-
ture, k nowledge structure, and security structure, she argues, t he g lobal eco-
nomic system is not v iable. A ll other, secondary power structures— examples 
include transport systems, the or ga ni za tion of trade, energy, or welfare— are to 
be considered mere derivatives of and dependent on and molded by these four 
primary s tructures. St range’s c laim i s t hat t hese s tructures a re t he u ltimate 
sources of power in the global po liti cal economy. Commanding them means to 
make de cisions a bout t he f our ba sic s ocietal n eeds t hat m ust b e me t i n t he 
global economy: security, knowledge, production of goods, and the provision of 
credit and money (Lawton, Rosenau, and Verdun 2000, 8). In other words:

Power ove r ot hers, a nd ove r t he m ix of v alues i n t he s ystem, i s e xercised 
within and across frontiers by those who are in a position to off er security, or 
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to threaten it; by those who are in a position to off er, or to withhold, credit; by 
those who control access to knowledge and information and who are in a posi-
tion to defi ne the nature of knowledge. Last but not least, there is the produc-
tion structure, in which power is exercised over what is to be produced, where, 
and by whom on what terms and conditions. (Strange 1996, ix)

Strange’s basic argument is that in the highly interdependent global eco-
nomic system the ability to de termine outcomes is less dependent on direct 
relational infl uence over other actors than it is on the capability to shape the 
context i n w hich t hose r elations a re emb edded. M ore p recisely, sh e a rgues 
that power in t he g lobal po liti cal economy means to c ontrol and determine 
the structures within which other participants, including states and their po-
liti cal institutions, have to operate and interact (Strange 1988, 24ff .). Her ar-
gument resembles Joseph Nye’s (1990, 2004) observation of a shift  from hard 
to soft  power, occurring against t he background of a n increasingly interde-
pendent global system. While hard power is similar to r elational power and 
denotes the capacity to coerce, soft  power is a more indirect way of determin-
ing outcomes t hrough infl uencing others’ i nterests, a ttitudes, agendas, a nd 
identities. Similarly, structural power “confers the power to decide how things 
shall be done, t he power to shap e f rameworks w ithin which s tates relate to 
each other, relate to people, or relate to corporate enterprises” (Strange 1988, 
24ff .). In other words, it is precisely the kind of power that distinguishes pri-
mary from secondary agents of justice.

It i s i mportant to b e a ware o f t wo sl ightly d iff erent i nterpretations o f 
structural power, both of which will be relevant to this analysis. Strange her-
self had been criticized for not paying suffi  cient attention to t his distinction 
(Keohane 2000b, xi). Th ey derive from two diff erent interpretations of “struc-
ture” as either power in itself or merely as a power resource. In the fi rst case, 
the determination of outcomes through structures directly constitutes power. 
Th erefore, power itself is to be interpreted as a structure. Control over struc-
tures thus constitutes a power position for an agent because he or she is able to 
aff ect or determine the relevant outcomes. Th is interpretation has also been 
called “locational power” (Caporaso and Haggard 1989, 113ff .). In the second 
case, the power- relevant outcomes are derivatives of the outcomes produced 
by the structures. Control over structures is thus used as a power resource in 
order to ac hieve h igher- valued outcomes for t he agent in control. Th is  hap-
pens when an agent strategically uses its superior structural position in bar-
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gaining pro cesses in order to achieve favorable outcomes. Using structures as 
a power resource t hus constitutes a h ybrid position between s tructural a nd 
relational power: the agent uses its structural power position as leverage within 
direct, relational bargaining pro cesses.

Against t his bac kground, m ultinational c orporations t hat c ontrol l arge 
parts of the global production structure can be regarded as powerful in two 
ways. First, they are powerful because of their commanding position over the 
production pro cess, that is, their ability to determine outcomes in the global 
production s tructure. Additionally, t hey c an u se t he de pendencies der iving 
from this commanding position to infl uence ba rgaining p ro cesses i n t heir 
favor. For example, with increasing de pen den cy of states on multinationals’ 
per for mance in creating and maintaining wealth for their citizens, multina-
tionals can bargain for favorable conditions and treatment in tax and regula-
tion matters. In the following I will use the term structural power as a collec-
tive ter m f or b oth i nterpretations. I f o ne ke eps t hese b rief el aborations i n 
mind, it will be suffi  ciently evident which interpretation I refer to in the spe-
cifi c case.

In a nutshell, corporate po liti cal power can be summarized as the capabil-
ity to determine outcomes by controlling, shaping, and infl uencing the struc-
tures of the global po liti cal economy. Hence if corporate po liti cal power is to 
be interpreted as structural power, then an inquiry into its nature must trace 
the structural transformations in the global economy that ultimately shift ed 
power f rom s tates to m ultinational c orporations. U sing t his i nsight, l et u s 
now look at how the structural transformations of the late 20th- century global 
economy have systematically increased multinational corporations’ po liti cal 
power.

Structural Change and Corporate Power in the 
Global Po liti cal Economy

Susan Strange’s central thesis in 1988 was that along with the structural turn, 
power in the global po liti cal economy had shift ed from states to markets. Th e 
structures that determine outcomes in the global po liti cal economy, accord-
ing to Strange,  were not controlled exclusively by governments anymore, but 
increasingly b y t he ma rket me chanism a nd t he do minant ma rket ac tors, 
that is, fi rst of all by multinational corporations. Th e shift  toward a more in-
tegrated global economic system and the ever- increasing signifi cance of mar-
kets in allocating resources and outcomes has without a doubt continued and 
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accelerated since Strange’s analysis in 1988. In other words, the shift  of struc-
tural power from states to markets is ongoing.

Th e insight that economic globalization has shift ed power from states to 
markets is relatively uncontested today (Gilpin 2000, 315; Höff e 2002c, 153). 
Where opinions clash is about the degree and the desirability of this power 
shift . Mainstream economists are commonly sympathetic with the enlarged 
role of markets because, they argue, it frees individual initiative from gov-
ernmental r estraints a nd c reates p ersonal f reedom a nd o pportunities f or 
everyone. Th eir opponents, on the other hand, point to t he market mecha-
nism’s pa rtiality a nd i ts s tructural a symmetries t hat c reate p ower i mbal-
ances and social dependencies. My aim in this section is to show that multi-
national c orporations  were a nd s till a re ke y a gents i n b oth i nducing a nd 
reaping the benefi ts of these ongoing structural transformations. Th er efore, 
they have created and consolidated an exceptionally powerful position within 
these structural changes. Two fundamental structural shift s are of defi ning 
importance f or to day’s g lobal e conomic s ystem: t he g lobalization o f t he 
production s tructure a nd t he emerg ence o f t he k nowledge- based g lobal 
economy.

First Shift: From International Trade to Global Production

Th e deregulatory revolution t hat spread t hroughout t he world i n t he 1980s 
and 1990s h eralded t he c ontinuous r eduction o f ba rriers to f oreign i nvest-
ment a nd t he l iberalization of t he i nternational money a nd goods ma rkets. 
Combined with revolutionary technological innovations that decreased com-
munication and transportation costs and off ered new possibilities to do busi-
ness at a g lobal level, t his revolution led to a d ramatic i ncrease i n numbers 
and signifi cance of multinational corporations i n t he world economy (Gra-
ham 1996, 9ff .). In 2004 the annual World Investment Report released by the 
United Nations Conference on Trade and Development (UNCTAD) counted 
61,000 multinational corporations worldwide with over 900,000 foreign affi  li-
ates and more than 50 million employees around the globe. Th is number of 
multinationals w as a fi vefold i ncrease si nce 1975 ( Micklethwait a nd Wool-
dridge 2003, 173). In 2007 the number of multinational corporations reached 
79,000, employing 82 million people around the globe (UNCTAD 2008, xvi).

Th ese 79,000 multinationals now generate estimated total sales of $31 tril-
lion yearly (U NCTAD 2 008, x vi), a n a mount t hat g reatly e xceeds t he to tal 
value of exported goods at the level of industrialized countries and at the ag-
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gregate g lobal level (Vernon 1998, 9; B erghoff  2004, 141). Th e last t hree de-
cades have undoubtedly established multinationals as the key drivers of eco-
nomic globalization (Scherer 2003, 99; Berghoff  2004, 141).

In 1970 growth in foreign direct investment (FDI) overtook the average 
growth b oth o f t he w orld e conomy a nd o f w orld t rade. I n t he 1990s F DI 
grew four times faster than world output and three times faster than world 
trade (Micklethwait and Wooldridge 2003, 173), reaching an average growth 
rate of 25 .6 p ercent i n t he p eriod b etween 1986 a nd 2 001 (Berghoff  2004, 
141). Th is trend has also continued aft er 2001; aft er four consecutive years of 
steady growth a nd despite t he accelerating g lobal fi nancial crisis, t he year 
2007 saw a record growth of 30 percent (UNCTAD 2008, xv). Consequently, 
multinationals’ total FDI stock grew from $211 billion in 1973 to $7 trillion 
in 2003 and to over $15 trillion in 2007. As impressive as these numbers 
sound, they do not refl ect the full magnitude of multinational corporations’ 
signifi cance in the global economy. Th eir indirect eff ects through multiplier 
mechanisms in the form of employment in supplier industries, for example, 
or t heir pa rtnerships w ith c ontractors a nd sub contractors, w hich a re i n-
creasingly r eplacing dir ect in vestment in  s ubsidiaries, mi ght b e o f e ven 
more signifi cance than the direct eff ects expressed by these numbers. More-
over, m ultinational c orporations n ot o nly ha ve i ncreased t he qu antitative 
dimensions of economic globalization but, more profoundly, have decisively 
altered i ts qu ality a nd s tructure. Th ey ha ve r esponded t o t he t remendous 
new opportunities a nd possibilities provided by new technologies a nd t he 
liberalization o f ma rkets b y ado pting t ruly g lobal s trategies, sp litting u p 
their value chains across borders and countries and or ga niz ing their func-
tions in truly transnational ways. Th us they have profoundly and irrevers-
ibly changed the logics of international production and allocation of goods 
and ser vices.

Th e occurrence of such shift s is not entirely novel. Th e signifi cance of this 
“revolution” in the global production structure can be compared with the one 
in late 19th- century America. In the wake of corporate capitalism, heavy lib-
eralization and deregulation led to the interconnection of formerly local mar-
kets, while t he spread of railways a nd new communication technologies of-
fered new possibilities for corporations to expand their operations over large 
geographic d istances. Th e emergence of an integrated American market of-
fered tremendous opportunities for those corporations that mastered the new 
challenges of mass production and mass distribution (A. D. Chandler 2002). 
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Scale became the key success factor of the t ime, and massive consolidations 
within the market  were the logical consequence. Th ose corporations that  were 
successful in the new game grew dramatically in size, wealth, and power, and 
only a f ew hundred o f t hem  were l eft  to dominate the American economy. 
Th us  aft er scaling up local production for local markets into national produc-
tion for national and international markets in the late 19th century, multina-
tionals have now entered an entirely new stage of transnational production for 
global markets.

Just like the integration of the American market, the integration of global 
markets has led to a t remendous increase in market size. New skills and or-
gan i za tion al mea sures a re required to c ope w ith t he new challenges a nd to 
exploit the new opportunities. At the end of the 19th century large nationally 
oriented companies changed the logics of production and gained control over 
local corporations, but i t i s now multinational corporations t hat have de ci-
sively reshaped the production structure, taken it to the global level, and thus 
gained tremendous advantages over national companies. In the late 1990s 
sales of multinational corporations accounted for 20 to 3 0 percent of world 
output (Schwartz 2000, 220; Hertz 2001, 34). Th is ratio has become even more 
biased toward multinationals today. In 2007 the value- added activity (gross 
product) of multinationals’ foreign affi  liates worldwide accounted for 11 per-
cent of g lobal g ross domestic product, w ith sales generally being fi ve to si x 
times h igher t han value added (U NCTAD 2008, 9 f.). In ma ny countries t he 
share of multinational corporations— whether home based or foreign owned—
 of manufacturing output reaches well over 50 percent (see, e.g., Vernon 1998, 
12f.), while the remaining domestic production is heavily infl uenced or even 
determined by the sourcing decisions of large multinational retailers (Klein 
1999, 163). A similar increase of multinationals’ importance is expected soon 
in the rapidly growing multinational ser vices sector (UNCTAD 2004). Aft er 
all, the ser vices sector has accounted for by far the largest share of global FDI 
stocks and fl ows in recent years (UNCTAD 2008, 9). “Th e entire world econ-
omy,” Charles Derber (2002, 71) concludes, “is increasingly a proprietary pro-
duction of a few giant fi rms.”

It is safe to say that multinational corporations have replaced the 
centuries- old leading position of foreign trade as the single most important 
or gan i za tion al form for the a llocation of goods in foreign markets (Scherer 
2003, 9 9; B erghoff  2 004, 140). Th e v olume o f i nternational p roduction e x-
ceeded the volume of international trade for the fi rst time in the mid- 1980s 
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(Stopford and Strange 1991, 14). Multinationals, however, not only have re-
placed a large part of international trade through global production but also 
have encroached on a growing fraction of the remaining part. Consequently, 
they account for about half of the world’s trade in goods, two- thirds of which 
is internalized; that is, it takes place within multinational corporations them-
selves. Th is puts multinational corporations in a commanding position also 
over t he o verseas b usiness a nd t rade i nterests o f ma ny c ountries (Vernon 
1998, 10ff .) .

Multinational corporations have become the “central organizers” of eco-
nomic activity in the world economy (UNCTAD 1992, 1, 6) and the domi-
nant in stitution in  t he global production s tructure. A lthough in  t he 1980s 
and early 1990s multinationals  were regarded as economic “engines of growth” 
(UNCTAD 1992), t hey have since advanced to b ecoming t he key “agents of 
change” (Wilkins 1998b, 104; Story 2000, 26) in the transformation of a trade-
 based i nternational e conomy i nto a n i ntegrated a nd h ighly i nterdependent 
global marketplace (UNCTAD 1998, xvii; Gilpin 2000, 164, 170; Mickle thwait 
and Wooldridge 2003, 174; Berghoff  2004, 144f.). Massachusetts Institute of 
Technology (MIT) economist L ester Th urow (2003, 1) refers to them as the 
“actual builders” of a new, privately built global superstructure, and for Peter 
Drucker (1993, 37), it is one of the defi ning aspects of the large corporation 
that it not only is operating in a medium that is subject to continuous change 
but also occupies a leadership role within this change.

Th e replacement of traditional trade patterns as the main or gan i za tion al 
form of a llocating goods i n foreign ma rkets me ans t hat c onventional c om-
parative advantages are rapidly losing signifi cance for nation- states. Michael 
Porter (1998b) sh owed t hat c ompetitive adv antage i s i ncreasingly r eplacing 
the concept of comparative advantage of nations. Competitive advantage of a 
state i n t he g lobal e conomy, however, results f rom c orporate s trategies a nd 
government policy choices rather than from “given” comparative advantages, 
as was assumed in traditional trade theories (Gilpin 2001, 213). “National pros-
perity,” Porter (1998b, 155, 161) commented on this fact, “ is created, not in-
herited.” Th ose countries with high- productivity industries or even only in-
dustry segments are most likely to succeed in the global competitive game. 
Precisely these seminal industries and among them especially those that are 
leading the technological advances of the future are dominated by multina-
tional corporations today (Vernon 1998, 27). Th us the structural shift  from 
a t rade- based i nternational e conomy to a n i ntegrated g lobal ma rket ha s 
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signifi cantly diminished the power of states to c ontrol economic events. Al-
though they retain considerable negative power to control trade on their terri-
tory, their positive power to harness international resources and to infl uence 
and control the pa ram e ters of international production in the global market is 
increasingly l imited. In this dimension they have largely lost their power to 
direct. All they can do is bargain (Stopford and Strange 1991, 14).

Economists have long considered multinational corporations insignifi -
cant. Th e shift  from a trade- based international economy to a global competi-
tive market, however, has put these corporations at the very center of atten-
tion. Multinational corporations have become the “major operators” (Strange 
1996, 53) i n t he g lobal economy; t heir prosperity a nd competitiveness have 
become a v ital c oncern a nd p riority o f g overnments. F or na tional g overn-
ments to day, e conomic p olicy me ans l argely to en sure t hat t heir fi rms per-
form well in global markets. Th is  refl ects the very essence of structural power: 
multinational corporations have successfully altered the global economic sys-
tem i n a w ay t hat c onditions o ther a gents, a mong t hem mos t sig nifi cantly 
nation- states, to adv ance multinationals’ own preferences and to s trengthen 
their own position. What seems like a ha rmony of preferences between gov-
ernments and corporations— both of whom seem to be concerned predomi-
nantly with the corporations’ economic success— is, in fact, the manifestation 
of multinational corporations’ soft  power, t hat i s, t heir power to ha ve other 
agents want to work in their favor. Th e r eality i ncreasingly i s t hat g overn-
ments do not have much choice under the current competitive circumstances. 
In order to avoid getting caught in a “downward spiral” (Hirst and Th omp son 
1999, 128), governments must stay competitive, and in order to stay competi-
tive, they must support multinationals in their pursuit of profi ts. Th is is the 
essence of the shift  of structural power from governments to l arge multina-
tional corporations.

Second Shift: The Emergence of the Knowledge- Based Economy

Susan St range a rgued t hat m ultinational c orporations’ p ower der ives p re-
dominantly, if not exclusively, from their dominant position in the global 
production structure. She also recognized the increasing importance of the 
knowledge structure for the distribution of power and even claimed that its 
signifi cance is “most overlooked and underrated” (Strange 1988, 115) by stu-
dents c oncerned w ith p ower, but multinational c orporations d id not p lay a 
major role in her analysis of this structure.
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Today there is hardly anyone who would disagree that knowledge has be-
come a key factor in the global economy. Th e shift  from an industrial era to a 
knowledge- based era, the third industrial revolution, as Lester Th ur ow (2003, 
23ff .) called the pro cess, has put the knowledge structure center stage. Knowl-
edge and innovation have become the single most important factors of com-
petitiveness in the global economy. Th e knowledge and production structures 
have a lways b een inh erently in terconnected. H owever, in  t he s hift  to a 
knowledge- based e conomy, t he k nowledge s tructure ha s p rofoundly p ene-
trated the production structure and has even come to dominate it. Th e capac-
ity to c ontrol k nowledge now “serves a s t he dy namic for t he c ornucopia of 
corporate p roduction” ( Brinkman a nd B rinkman 2 002, 7 37). Wi thin t his 
pro cess competition shift s to the creation and assimilation of knowledge, and 
information t urns i nto t he ke y el ement f or ga ining c ompetitive adv antage 
over o ther ma rket pa rticipants ( Porter 1998b, 155; Porter a nd M illar 1998, 
75ff .). Consequently, for multinationals to ke ep and consolidate t heir domi-
nant position in the production structure, they had to gain control also over 
the pro cesses of knowledge creation and distribution.

Hence a s t he k nowledge s tructure i s t aking over t he economy, multina-
tionals i ncreasingly t urn i nto t he do minators o f k nowledge p ro cesses a nd 
thus into the “key actors in today’s system of knowledge production” (Mytelka 
2000, 39). Th is not only consolidates their powerful position relative to states 
but constitutes a f ar- reaching privatization of k nowledge. Th is is  i llustrated 
perhaps most strikingly in regard to open and public access to the Internet, 
which i s a lready i n t he fi rm g rip o f a ha ndful o f e xceptionally p owerful 
companies— the fi ve or six global media giants, the main Internet ser vice pro-
viders, a nd t he u sual su spects of c yberspace, i .e., t he t hree I nternet p ower-
houses Google, Yahoo, and Microsoft — controlling everything from access to 
applications a nd a ll t he w ay to c ontent, oft en and increasingly with severe 
implications f or t he p rivacy o f I nternet u sers ( see Stei nhardt a nd St anley 
2005, 245ff .). In other words, private corporations are in the pro cess of mo-
nopolizing not only t he i nformation h ighway but a lso t he i nformation t hat 
fl ows through it (Derber 1998, 67). Th e information highway, as Debora Spar 
(1999, 352) commented aptly, is more and more turning into a “toll road.” It is 
because of this trend that Charles Derber (1998, 67) compares the power posi-
tion of today’s “masters of the world’s information highway” with the one of the 
“old railway barons.” Both of them controlled, in some signifi cant regard, 
the key distribution channels of their age. Th is pro cess is not limited to the 
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Internet. In the United States fi ve global media conglomerates, both compet-
ing and cooperating with each other in cartel- like market structures, own and 
control most of t he country’s newspapers, magazines, book publishers, mo-
tion picture s tudios, a nd r adio a nd tele vi sion s tations. A lthough t he me dia 
reach more people than ever, they have never been controlled by and concen-
trated in the hands of so few providers. No despot or dictatorship in history, 
Ben Bagdikian (2004, 3ff .) comments, has ever exercised more communica-
tions p ower t han a ny one of t hese fi ve companies. Universities also are in-
creasingly penetrated by corporate interests. Lucrative sponsorship deals with 
large corporations shape t heir research focus a nd t heir c urricula a nd ma ke 
publicly f unded r esearch e xclusively a vailable to p rivate c orporations ( see, 
e.g., Angell 2004).

Corporations’ eff orts to p roduce a nd control k nowledge a re backed by 
an extensive system of rules for the protection of intellectual property rights. 
Th ese r ules e ff ectively su pport t he mo nopolization o f k nowledge a nd i ts 
transformation f rom a p ublic i nto a p rivate good (Mytelka 2 000, 4 3). Th e 
neoliberal er a ha s heralded a c ontinuous s trengthening of t hese r ules, i n-
creasing the patentability of knowledge and extending the duration of pat-
ents. Th e A greement o n T rade Rel ated A spects o f I ntellectual P roperty 
Rights (TRIPs) now grants patent life for 20 years, securing corporations’ 
factual monopoly control even over such highly sensitive areas as lifesaving 
drugs. Th e scope of patents has also widened considerably and now reaches 
from products to pro cesses and even to life-forms (Mytelka 2000, 44). Th e 
possibility to pa tent o rganisms a nd e ven human g enes ha s e ff ectively put 
corporations in a position to own and gain control over the keys to human 
life.

In the early 2000s the top 200 multinationals held 90 percent of the world’s 
patents (Derber 2002, 71). In the biotechnology sector 95 percent of the gene- 
related patents  were controlled by only fi ve fi rms (Mytelka 2000, 43). Hence in 
order not to lose touch with technological development and thus to jeopardize 
their competitiveness, states must increasingly rely on alliances with large 
multinationals (Strange 1996, 7). Th eir role in maintaining alternatives to mul-
tinational corporations for securing the generation of and access to knowledge 
has been severely reduced (Mytelka 2000, 51).

Th e shift  to a k nowledge- based e conomy, ac cording to L ester Th ur ow 
(2003, 30), is driven by six key technologies and their related industries: mi-
croelectronics, computers, telecommunications, man- made materials, robot-
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ics, a nd b iotechnology. I t i s n ot a c oincidence t hat i n a ll t hese i nnovation- 
driven industries that are characterized by short product life cycles, high pace 
of te chnological c hange, a nd h igh c osts, r isks, a nd u ncertainties ( Mytelka 
2000, 47), research and development activities are highly concentrated in the 
hands of a small number of large and potent fi rms. In the United States only 
50 c orporations o ut o f a to tal o f o ver 4 1,000 ac counted f or a lmost ha lf o f 
industry- based research and development in 1996. In Switzerland three fi rms 
accounted for 81 p ercent o f national research a nd de velopment, a nd i n t he 
Netherlands f our c ompanies  were r esponsible f or a sha re o f 7 0 p ercent 
(UNCTAD 1999, 199).

However, k nowledge pro  cesses not  on ly pl ay a  c entral role  i n s uch ne w 
industries but also have become a key issue in traditional sectors where corpo-
rations h ave increasingly d etected c ompetitive a dvantages in  or gan i za tion al 
routines, collective expertise, or individual skills, that is, in fi rm- specifi c and 
highly l ocalized t acit k nowledge t hat i s ha rd f or e stablished c ompetitors to 
copy a nd t hus c reates e ff ective en try ba rriers f or p otential n ew c hallengers 
(Mytelka 2000, 40f.). Th us production in a w ide variety of industries has be-
come more knowledge intensive, which has led to more emphasis on research 
and development or issues like pro cess engineering, quality control, market-
ing, and the creation of brands or management skills in general (Mytelka 
2000, 47). Th e notion of production increasingly transcends the narrow con-
cern with material products. Accordingly, institutional and collective learn-
ing a nd me chanisms to c reate, s tore, a nd sha re k nowledge, a s well a s me a-
sures to obtain, appropriate, and secure information, have moved to the center 
of attention in management studies.

Especially in  k nowledge- intensive in dustries t he s hift  f rom a p roduct- 
based to a k nowledge- based e conomy i s ac companied b y t he f ormation o f 
large networks of strategic partnerships between fi rms trying to protect them-
selves against competition that arises across industry and sector boundaries. 
As a c onsequence, c ompetition o ccurs i ncreasingly b etween suc h n etworks 
instead of between individual companies and creates what Mytelka and De-
lapierre (1999) c alled “ knowledge- based n etworked ol igopolies.” Th ese  net-
works shap e t he g lobal e conomy a nd t he r ules o f c ompetition i n u npre ce-
dented w ays a nd c onsolidate t he do minant p osition o f m ultinational 
corporations in the global po liti cal economy. It is characteristic of knowledge-
 intensive, n etwork- controlled i ndustries t hat co mpetition a mong i ndustry 
leaders slows down, which stabilizes the position of large companies (Mytelka 
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and Delapierre 1999, 140). Control over the knowledge structures thus eff ec-
tively locks in their power positions.

Th e de pendencies c reated b y t his i ncreasing k nowledge- based p ower o f 
multinational corporations reach far beyond the implications for states’ com-
petitiveness in the global market; the social and societal ramifi cations of de-
pendencies created in sensitive and essential sectors such as pharmaceuticals 
and health care too can hardly be overstated. Of symbolic character for this 
insight was the lawsuit fi led by 30 pharmaceutical companies against the gov-
ernment of South Africa in 2001 that aimed at stopping the country’s policy 
of securing access to aff ordable A IDS d rugs f or S outh A frican pa tients b y 
breaking i nternational pa tent l aws. A lthough t he l awsuit w as e ventually 
dropped in the face of manifest public outrage and protest, it illustrates strik-
ingly t he sl owly sh ift ing p ower ba lance i n to day’s g lobal s ociety. Th e way 
multinationals shap e t he d irection o f te chnological c hange ( Mytelka 2 000, 
42), t he w ay t hey g enerate k nowledge, a nd, mos t i mportant, t he w ay t hey 
share it not only change our po liti cal economy but also aff ect the foundation 
of our social and societal coexistence.

Th e knowledge structure, broadly defi ned, determines what knowledge is 
generated, how it is preserved and stored, how it is shared, by whom it is ap-
propriated, and to whom it is communicated and on what terms. Th er efore, it 
largely shapes the prevailing beliefs, morals, and principles in a society, it de-
termines what is known and perceived as understood, and it defi nes the chan-
nels by which beliefs, ideas, and knowledge are communicated (Strange 1988, 
115ff .). Th us control of the knowledge structure implies much more than just 
power. It also provides the means to create a sense of legitimacy for it, which 
means that it eff ectively creates a position of authority. Th is insight will be of 
central importance in the paragraphs to follow. Before expanding on it, how-
ever, l et u s ha ve a mo re de tailed l ook a t o ne c oncrete e xample o f h ow t he 
structures of the global economy are increasingly dominated by large multi-
nationals. Th e global food structure can serve as a representative example for 
many other similar structures, such as the global health structure and global 
transportation systems.

Illustrating Structural Power: The Global Food Structure

In his 2006 annual report to t he Commission on Human Rights, the former 
UN special rapporteur on the right to food, Jean Ziegler, expressed grave con-
cern that global hunger will continue to increase. He raised par tic u lar con-
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cerns r egarding t he p olicies o f l arge t ransnational c orporations t hat n ow 
dominate and monopolize “the  whole food distribution system.” Only 10 cor-
porations, Ziegler reported, control one- third of the entire commercial seed 
market and 80 percent of the global pesticide market. Monsanto controls 91 
percent of the global market for ge ne tically modifi ed seed. Another 10 corpo-
rations, Z iegler went on, c ontrol 57 p ercent of t he total s ales of t he world’s 
leading 30 retailers and account for 37 percent of the revenues of the 100 larg-
est global food and beverage companies (United Nations 2006b, 16ff .). In 1994 
only two companies, Cargill and Continental, shared half of total U.S. grain 
exports. Th e signifi cance of this number increases if one notes that the United 
States accounted for 36 percent of wheat, 64 percent of corn, barley, sorghum, 
and oats, 40 percent of soybeans, 17 percent of rice, and 33 percent of cotton 
traded w orldwide ( Lehman a nd K rebs 1 996, 1 25). Th ese n umbers s eem to 
confi rm the 2003 note of the UN secretary general to t he General Assembly 
raising concerns that large corporations increasingly control the production 
and provision of food and water and thus the entire global food system (United 
Nations 2003, 11).

Under these circumstances, small farmers are rapidly disappearing. Th os e 
who su rvive g et s queezed b etween c orporate mo nopolies u p a nd do wn t he 
supply chain, that is, between those who control seeds and fertilizers and those 
to which t hey must sell at a n unsatisfactory price (Lehman a nd K rebs 1996, 
122). O ft en it is one and the same company that is positioned at both ends. 
Corporate agribusiness, Lehman and Krebs (1996, 123) conclude, has our food 
system i n a “ stranglehold”; i t e xerts i ncreasing c ontrol over a ll s tages of t he 
food production pro cess.

Imagine a system in which a single company sells seed to the farmer, operates 
the local grain elevator, owns the railroad and the port facility, buys the grain 
from the farmer, and sells the grain to it self to be pro cessed into food. Th at ’s 
the system we have now in grain production in the United States and, increas-
ingly, around the world. (Lehman and Krebs 1996, 123)

In the United States 95 percent of the food is manufactured and marketed 
by corporate agribusiness, which is densely linked with the fi nancial commu-
nity and the corporate networks that control the rest of the economy, as well 
as the international organizations that craft  the rules for the g lobal market-
place; and other countries that are keen on copying U.S. policies are well on 
the w ay to r eplicating t his si tuation ( Lehman a nd K rebs 1 996, 1 24). Th is  
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means that the 37 out of 53 states on the African continent that are not self- 
suffi  cient in food production (Ziegler 2005, 217) eff ectively d epend o n t he 
global ma rket a nd t hus on t he l arge food a nd a gribusiness c orporations to 
feed their people.

Eighty b illion dol lars would b e su ffi  cient to p rovide food for e veryone 
and to give all human beings a perspective by securing their access to basic 
education and health care, as well as to c lean water and sanitation (Ziegler 
2005, 45). As a c omparison, t he 374 largest t ransnational corporations are 
hoarding reserves of $555 billion in their safes. Microsoft ’s sha re a lone i s 
$60 billion and is growing by $1 billion per month (Ziegler 2005, 34). Th is  
does not mean that these corporations must donate all their assets to the 
poor. However, it does raise the evident question why a ll this money fl ows 
into the pockets of corporations rather than being used to secure a decent 
living for the millions of poor people in this world. Th e answer lies, not sur-
prisingly, precisely in the structurally powerful position of these large cor-
porations in the global economic system. Structural power, as Susan Strange 
(1996, 2 3) d efi ned it, refers precisely to “the way the system operates to t he 
advantage of some and the disadvantage of others, and to give greater prior-
ity to some social values over others.” Th e s everal h undred- billion- dollar 
government ba ilouts of large multinationals a round t he world t hroughout 
2008 a nd 2 009 a re a nother prime e xample of t his i nsight. Th e t ax money 
pumped into corporations that have become “too big to fail” would have 
been en ough to e ff ectively p ut a n en d to h unger a nd p overty a round t he 
world. Some might interpret the need for government support as a symptom 
of those companies’ ultimate powerlessness. However, the fact that govern-
ments ha rdly ha ve a c hoice b ut to ke ep t hose c ompanies a live p roves t he 
precise opposite; t hese ba ilouts a re t he e pitome of multinational c orpora-
tions’ structural power.

Th ese i nsights conclude my e laborations on t he fou ndations of  corpo-
rate power, but they do not yet provide a suffi  c ient conceptual explanation 
of t he m ultinational c orporations’ qu asi- governmental rol e. A n i nquiry 
into qu asi- governmental p ower i s c oncerned not only w ith t he s ources of 
power of a specifi c agent but essentially with the way this power is exercised. 
Hence t he qu asi- governmental p osition o f multinational c orporations de -
rives not merely f rom t heir power potential but f rom t he concrete expres-
sion of this power, which takes us directly to a discussion of the concept of 
authority.
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The Public Expression of Corporate Power: 
Po liti cal Authority

Th e aim of the second part of this book is to show that multinational corpo-
rations are eff ectively operating as quasi- governmental institutions and thus 
are in a position that is normally attributed to primary agents of justice. In 
order to be considered a primary agent of justice, it is not enough for a specifi c 
agent to accumulate power; it must at least partially exercise such powers 
 beyond t he r ule a nd r estrictions o f a ny o ther a gent o r a gency. Th e central 
 concept that determines whether a specifi c actor can be considered a primary 
agent of justice is not merely its latent power but its authority. Hence we must 
take the discussion of corporate power a step further and show that multina-
tional corporations assume not only powerful but also authoritative positions 
in the global po liti cal economy.

Debating authority i s prone to p rovoke controversy not only about who 
does or should have authority but also about the very meaning and defi nition 
of t he c oncept. Ste ven Lu kes (1990, 2 04, 214) i s c orrect i n a rguing t hat t he 
pro cess of identifying authority is itself inherently perspectival. Th ere i s no 
objective way of doing so. Our perceptions on authority are always part of an 
“integrated s et o f w ays o f s eeing a nd j udging ma tters o f f act a nd p ractical 
questions.” Hence, Lukes argues further, “if authority is justifi ed, it is justifi ed 
from a point of view,” and it is the essence of authority that this point of view 
oft en is “that of the authority itself, which becomes that of the subject.” As we 
will see later, this is no diff erent for the authoritative position of multinational 
corporations. Th e very fact t hat corporate authority has gone largely u nno-
ticed in our society is based on a dominant public perception of authority that 
obscures rather than exposes this position. It is not at a ll a c oincidence that 
this perception is largely shaped by corporations themselves and the “eco-
nomic class” supporting their ascendance.

Th e concepts of power and authority are naturally closely related and in-
terlinked and are oft en used interchangeably (Sennett 1980, 18). Susan Strange 
(1996, 25) claimed that power must not be analyzed only as power from but 
fi rst of all as power over. Th e perception of an agent having power over some-
one o r s omething i ntuitively i mplies s ome k ind o f a uthority r elationship. 
Power, according to Hannah Arendt (1969, 36), is an instrument of rule. 
Hence it is not the mere existence of power but its use that constitutes author-
ity. Within the concept of authority, power transforms from a potential into a 
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social fact. Th erefore, authority can be i nterpreted as a ma nifestation or a n 
expression of power. In the formal po liti cal context the expression of power is 
commonly institutionalized (Hall and Biersteker 2002, 4); it is this aspect of 
institutionalization t hat ma rks t he d iff erence b etween m ere infl uence and 
governing power.

Po liti cal authority is commonly referred to as “a right to command” or the 
“right to rule” (Raz 1990a, 2) or similarly the “right to decide” (Annese 1978, 6). 
Th is implies a further decisive diff erence between the mere use of power and 
the concept of authority. Authority, as an institutionalized expression of power 
with governing intent, is a lways connected to a c laim for legitimacy (Weber 
1968, 213). Th is does not mean that this claim is always justifi ed. As we will 
see shortly, “legitimacy” can be merely surreptitious. Th us aut hority c laims 
recognition on t he pa rt of t he subjects over which power i s being exercised 
(R. B. Friedman 1990, 64). Th is ultimately means that it creates— or at least 
claims to create— an obligation for its subjects to obey.

The Matter of Legitimacy: Distinguishing Between 

Normative and De Facto Authority

Th e notion of authority de veloped i n t he preceding pa ragraphs w as c losely 
tied to t he term legitimacy. I de fi ned authority in terms of a n ormative rela-
tionship in which one has a r ight to c ommand and the other a d uty to ob ey 
(R. B. Friedman 1990, 71). From this perspective, authority as the legitimate 
use of power “implies that there is some form of normative, uncoerced con-
sent or recognition [ . . .  ] on the part of the regulated or governed” (Hall and 
Biersteker 2002, 4f.). Accordingly, it is commonly assumed that the recogni-
tion of authority must be a p ublic one; hence t here must be a p ublic way of 
identifying legitimate authorities (R. B. Friedman 1990, 69; Cutler 1999a, 62). 
However, for identifying authoritative institutions t his normative defi nition 
might be too narrow because it is prone to draw attention only to those agents 
and agencies whose authority is indeed believed to be legitimized by norma-
tive consent. Hence it tends to limit our focus to those agents to which we have 
formally assigned the “right to rule” and accordingly turns a blind eye on the 
ones that might operate in authority positions merely de facto, that is, without 
having a de jure mandate to do so.

Expanding the focus to de facto authority does not change the normative 
nature of the concept because authority relations always imply corresponding 
moral obligations for the powerful party. In fact, precisely because authority 
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must always be accompanied by moral obligations, it is important not to con-
fuse its (factual) existence with its (normative) justifi cation. In other words: 
we must distinguish between its empirical and its normative validity (Weber 
1962, 73; 1968, 32), or between a so cio log i cal and a normative perspective on 
the concept. Th is is not meant to derogate the tremendous importance of jus-
tifying authority. On the contrary, precisely because authority must be nor-
matively justifi ed, we must disconnect its justifi cation from the question of its 
factual emergence and existence. Our tendency to f ocus merely on the need 
for and justifi cation of formal authorities has largely obstructed the view of a 
number of institutions, including multinational corporations, with increas-
ing f actual a uthority a nd ha s r endered t hem i nvisible f or t he a scription o f 
adequate moral responsibilities.

Th us i t i s i mportant to d istinguish b etween authorities t hat a re norma-
tively legitimate and those that are merely de facto (Raz 1990a, 3). Authority 
in a de f acto s ense me ans t hat a n a gent m ight e xercise authoritative p ower 
without ha ving a l egitimate c laim f or ob edience b y o thers. Th is do es not  
mean, however, that this agent is not “quite capable of el iciting a d istinctive 
kind of obedience, allegiance, or belief, involving [ . . .  ] deference or respect 
or trust” (R. B. Friedman 1990, 61). Legitimate authorities are in a command-
ing position by r ight; mere de f acto authorities do n ot have a r ight to ac t as 
authorities, but they claim such a right nevertheless. Herein lies the diff erence 
between the mere use of (infl uencing) power and de facto authority: “De facto 
authority comes under a mantle of legitimacy. It claims the right of an author-
ity” (Raz 1990a, 3).

De facto authority derives from de facto (as opposed to normative) legiti-
macy, or, in Max Weber’s (1968, 312) terms, from “de facto recognition.” Such 
de facto legitimacy, Weber claimed, is based not on recognition through nor-
mative consent but simply on factual validity ( faktische Geltung) (Gay 1997, 
23). Hence de facto authorities are those agents who claim a right to rule and 
succeed in establishing and maintaining their rule. However, their authority 
is normatively legitimate only to t he extent t hat t heir c laim c an be norma-
tively justifi ed and thus generate a duty for others to obey (Raz 1990b, 117).

Countervailing Power: Distinguishing Between De Facto 

Authority and Domination

It is a widely shared perception that authority implies in one way or another the 
“surrender of judgment” by the ones who are expected to obey (R. B. Friedman 
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1990, 64; Raz 1990b 118). Th is means that the subjects of authority accept or-
ders or proposals they are being asked to follow not on the basis of their justi-
fi cation through good reasons, but simply because they are prescribed by an 
agent they recognize as an authority at the outset. Th e subjects of  aut hority 
thus refrain from demanding a satisfactory justifi cation as a condition of their 
obedience (R. B. Friedman 1990, 73). It is on this basis that Hannah Arendt 
claims t hat t he “ hallmark” o f a uthority i s “ unquestioning r ecognition b y 
those who are asked to obey; neither coercion nor persuasion is needed” (Ar-
endt 1969, 45).

Th e absence of a need for persuasion as a characteristic of authority points 
to a s tate of nonobjection. From t his perspective, we may conclude t hat t he 
institutional expression of power turns into de f acto authority i f there is no 
signifi cant opposition to its claim for legitimacy. Interesting in this regard is 
Merriam’s (1934, 113) observation that “traditionally, the most common rea-
son for obedience is no reason at a ll.” In other words, obedience can der ive 
from mere lethargy and acquiescence, that is, from the simple fact that there 
is no evident reason to oppose a certain authoritative request. De facto po liti-
cal authority is thus not dependent on explicit normative agreement but rather 
on mere compliance, that is, on the absence of objection. Hence the prerequi-
site for power to turn into factual control and authority is, to use the classical 
Galbraithian ter minology, t he l ack of e ff ective “countervailing power” (Gal-
braith 1952, 118).

It is this element of nonobjection that distinguishes authority from domi-
nation. Like authority, domination also can be interpreted as a par tic u lar ex-
pression or mode of power (P. Miller 1987). However, domination has a d is-
tinct negative connotation; it is connected to r epression and the violation of 
people’s autonomy. Th erefore, it is questionable whether domination, in con-
trast to authority, can ever be justifi ed (Gay 1997, 15ff .; see also P. Miller 1987, 2). 
In the literature on corporate power it is, perhaps not surprisingly, the term 
domination that is used more oft en than the term authority. However, t his 
raises the question whether there really is enough re sis tance among people to 
the corporate use of power to j ustify the term. It certainly seems that there 
 were t imes w hen opposition to c orporate p ower w as much more prevalent 
and outspoken than it is today. Th e re sis tance to corporate power that char-
acterized the 1930s, for example, or the 1960s and 1970s largely vanished in 
the 1980s and 1990s and is perhaps just starting to reappear at present. From 
this perspective, and as we will see in more detail in the following chapter, 
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the p osition o f multinational c orporations to day i s i ndeed r ather o ne o f 
authority than of dominance. Symptomatically, our unfamiliarity with using 
the term authority in connection with nonstate actors is precisely one of 
the reasons t hat t he i ssue o f c orporate p ower ha s n ot y et b een ade quately 
addressed.

Th e t wo c onstitutive c haracteristics o f a uthority l ead to t he c onclusion 
that power transforms into (factual) authority if the claim of legitimacy of 
its exertion over others remains, a t l east to a c ertain de gree, u nchallenged, 
whether on the basis of trust, acquiescence, or sheer indiff erence and apathy. 
Th is is why the concept of authority, as stated earlier by Hannah Arendt, is not 
dependent on  coercion or  p ersuasion. Th e explicit use of coercion m ight i n 
fact even indicate a loss of authority because it is needed only if those who 
claim authority start to lose the trust and approval of those who are subject to 
it. Th us coercion rests implicitly as a mere potentiality within the concept of 
authority and is used as an instrument for its protection only when emerging 
countervailing forces start to c hallenge it (Lincoln 1994, 6). Within t his as-
pect the connection to structural power becomes very evident. Susan Strange 
also refers to force as a potentiality or capacity implicit within asymmetrical 
power relations. Noting that relational power, in Strange’s defi nition, is largely 
based on the explicit use of force and coercion, we can conclude that it is the 
shift  from relational to structural power, as observed and described by Strange, 
that has actually created a position of authority for the multinational corpora-
tion in the global po liti cal economy.

To conclude this chapter, let us remind ourselves that this connection be-
tween structural power in the global economy and po liti cal authority is not at 
all a coincidence. A. Claire Cutler (1999a, 70ff .) argues that “the nature and 
locus of authority” has always “changed and shift ed with changes in the mode 
of production,” that is, with changes in the po liti cal or ga ni za tion of the econ-
omy. “Th e historical specifi city of po liti cal authority,” she claims, “begins to 
appear w ith mo ves f rom f eudalism to a bsolutism, to mer cantilism, a nd to 
capitalism.” Wi thin a ll t hese mo ves, ac cording to Cu tler, de fi nitions o f a u-
thority  were “ resting u pon d istinct mo des o f p roduction, w hich g enerated 
historically specifi c s ocial a nd p o liti cal r elations.” Not c oincidentally, t hese 
insights remind us of the Marxist claim that the power of the ruling class does 
not rely on violence or force but is defi ned by the role of the ruling class in the 
pro cess of production or in society as a  whole (Arendt 1969, 11). Th e se insights 
provide a n e vident b ut p erhaps a n u nexpected c ontext f or P eter D rucker’s 
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claim stated earlier that the power of corporations derives from their control 
over access to the productive or ga ni za tion of a society. Th us it is within the 
reconfi guration of t he mode of production a nd t he consequent t ransforma-
tion of the basis of po liti cal authority from the national to the global level that 
the multinational corporation is emerging as a quasi- governmental institution 
today (Cutler 1999a, 72). It is from this perspective that the next chapter will 
analyze the practical manifestation of this new quasi- governmental role.



A
FTER COMPLETION OF THE CONCEPTUAL groundwork on  p ower a nd 
authority in the previous chapters, it is now time to start the practical 
inquiry into the quasi- governmental position of multinational corpo-

rations. Specifi cally, we must look at the two constitutive aspects of authority 
in the corporate context. First, aft er the previous outline of the multinational 
corporations’ power potential, I need to show how they successfully create a 
veil of legitimacy around the exercise of their power and how we tend to si -
lently follow their rule without questioning it. Hence I must demonstrate how 
multinational corporations factually govern people. Second, I must show that 
their authority evolves as countervailing power diminishes. As seen earlier, a 
primary agent of justice is defi ned by not being subject to the authority of any 
other agent or agency, which would make it merely a secondary agent of jus-
tice. Besides the absence of opposition from civil society (which constitutes de 
facto legitimacy), which will be dealt with in the fi rst step, I must look at three 
additional levels of potential countervailing force. At the fi rst level, I w ill re-
ject the common argument that multinational corporations are powerless and 
merely execute what the forces and requirements of the global market ask of 
them. I w ill show that multinational corporations have, in fact, outpowered 
the ma rket mechanism i n ma ny respects a nd govern m arkets today. At the 
second l evel, I w ill a nalyze t he p otential c ountervailing p ower o f g overn-
ments. National governments have traditionally been the centers of absolute 
authority i n mo dern s ocieties. Th erefore, t he r ise of  c orporate aut hority i s 
possible only when the authority of national governments over them dimin-
ishes. Hence I w ill show how corporations increasingly govern governments. 

Chapter 7

When Multinational Corporations 
Act like Governments
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At the third level, I must draw attention to the international po liti cal arena. I 
will show that there is no eff ective framework of governing institutions at the 
global level that could compensate for the loss of authority of national gov-
ernments and thus eff ectively establish a c ountervailing force by regulating 
and controlling multinational corporations. Within this regulatory vacuum 
multinational c orporations i ncreasingly ha ve t he a uthority e ven to govern 
themselves.

Governing People: Derber’s “Corporate Mystique”

Peter Drucker (1949, 44) claimed that corporate control over access to a soci-
ety’s productive or ga ni za tion touches the very l ivelihood of people. In other 
words, people have become dependent on the corporation for their ability to 
make a l iving. A s a r esult of t his power i mbalance, a s Charles Reich (1995, 
29f.) observed, they are willing to ac cept the dictates of their corporate em-
ployer on almost any terms, even if those terms go far beyond anything they 
would reasonably accept from their public governments. “Private economic 
government,” he c oncludes, has become even more si gnifi cant in the lives of 
people t han t heir p ublic g overnment. F or C harles Derb er (1998, 5 4), t hese 
systems of internal and at times rigid or even oppressive rules and laws turn 
the corporation into something like “a nation within a nation.”

Th ere is much that is valid in Derber’s analogy between nations and corpo-
rations. Aft er all, the rules that corporations impose on their employees deter-
mine a l arge part of their active daily lives. Th e steadily growing pressure on 
employees, combined with the generally increasing insecurity of employment, 
has led people to w ork ever longer and harder (R. B. Reich 2002, 111ff .) . Th is 
does not hold only for low- skill work; the choice of an increasing number of 
high- skill c areer paths i s connected to de voting 14 or more hours a d ay, si x 
days a week, to the job. Accordingly, an increasing number of people spend 
well over 75 percent of their active time (time that we are not asleep) under the 
direct rule and supervision of the corporation. Th erefore, it is not surprising 
that our standards of success and failure in life in general are increasingly de-
fi ned in terms of attaining some corporate status. Our accomplishments and 
indeed our value as human beings are turned into a mere function of achieve-
ments, positions, or ranks within the corporate enterprise (French 1984, ix).

However, multinational corporations’ growing control over our lives is not 
limited to t he contractual relationships of employment. Th e ongoing econo-
mization of politics a nd c ivil society supports t he penetration of t he public 
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sphere by the undemo cratic power structures of the market. Th er efore, corpo-
rate decisions touch virtually every aspect of our private and social lives. Th e 
daily de cisions o f a f ew h undred m ultinational c orporations l argely de ter-
mine where and how people live, what work they are able to pursue, what they 
eat and drink, what style of clothes they choose or can aff ord to w ear, what 
they watch on tele vi sion a nd read i n t he newspapers, w hat k nowledge t hey 
learn at school and universities, and ultimately what kind of society they live 
in (Barnet and Müller 1974, 15; Bakan 2004, 5). Today our lives are governed 
by corporations; “we are inescapably surrounded by their culture, iconogra-
phy, and ideology” (Bakan 2004, 5).

Although the penetration of corporate infl uence over people’s l ives is ar-
guably most profound in the United States, the ongoing pro cess of economic 
globalization has produced similar tendencies in almost all eco nom ical ly “ad-
vanced” nations. Th e largest 200 corporations on the planet, as the outspoken 
corporate critic and Boston College professor Charles Derber (2002, 72) com-
ments, “corporatize a ll a spects o f l ife i n every na tion” a nd ma ke c orporate 
ascendancy emerg e “ as t he u niversal o rder o f t he p ost- communist w orld” 
(Derber 1998, 3). What we observe today, according to Derb er, is the begin-
ning of “a worldwide business civilization” in which the top 200 corporations 
produce and sell most of the products and ser vices that matter to us on a daily 
basis. Our food, clothes, cars, and health care are predominantly provided by 
them, and so are our computers and soft ware, the information that enables us 
to be citizens, the drugs that save lives, and the arms that end them (Derber 
2002, 71).

Th ese c orporations govern c itizens w ith t he “core ma rket p owers a t t he 
heart of their being” (Derber 1998, 171). Th ey increasingly have the authority 
to determine t he d istribution of work a nd wealth, t he use a nd a llocation of 
land a nd na tural r esources, a nd t he p roduction a nd d istribution o f i deas, 
knowledge, and images that shape our culture (Derber 1998, 171). In accor-
dance with Peter Drucker (1949, 203), who observed that corporate decisions 
largely determine the “character of our society,” Derber concludes that today’s 
corporate de cisions ha ve a mos t p rofound i mpact o n o ur l ives a s c itizens. 
Th ey not only infl uence and shape us personally but also mold our collective 
way of life and our values, culture, and identity (Derber 1998, 171). Corporate 
infl uence over our personal and communal lives has become so pervasive that 
Peter French (1984, ix) compares their social positions with those held by the 
church, the nobility, the army, and the feudal lords in previous eras.
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What these authors contemplate is at its core nothing  else than the pro-
found impact of multinational corporations’ growing structural power on our 
personal and social lives. Th e subject of corporate power is thus “deeply per-
sonal.” It aff ects us continuously, anywhere and anytime. It determines our 
opinions, dreams, and images of the good life and our morality and identity 
as workers, c onsumers, a nd c itizens (Derber 1998, 4 f.). Paradoxically, how-
ever, the more profoundly corporate power penetrates our daily lives, the less 
we seem to b e aware of it— the corporate takeover, as Noreena Hertz (2001) 
suggested, is a silent one.

If we follow the de cades of analyses from Drucker to Barnet and Müller to 
Derber, we can conclude that corporations have steadily enlarged and con-
solidated their power over time. Interestingly, in an almost synchronous pro-
cess, critical voices have fallen increasingly silent. Th is parallel development 
of increasing power and diminishing opposition is not a coincidence. Th e ab-
sence o f l arge c ritical mo vements i s a c onstitutive el ement o f g overning o r 
authoritative p ower. A ccordingly, a ll f orms o f a uthoritative e xpressions o f 
power must ultimately be backed by and rooted in a prevailing way of think-
ing, in shared beliefs and values (Derber 1998, 119). Adolf Berle (1967, 37) de-
fi ned this as one of the “natural laws” of power. In the absence of a s ystem of 
ideas or philosophy, he argues, power ceases to be eff ective, and those in power 
will eventually be replaced.

Th us po liti cal institutions have authority to t he extent to w hich they are 
perceived to refl ect and embody the shared beliefs of the citizens (R. B. Fried-
man 1990, 58). Th e social consent that “ legitimizes” corporate power is thus 
not explicit and normative but rather is implicitly expressed through “a way of 
thinking t hat b oth v enerates a nd d isguises c orporate a scendancy” ( Derber 
1998, 119). Th e key to ac  cep tance and recognition of corporate authority lies 
in what Derber (1998, 2ff .) ter med t he “corporate mystique.” Th e corporate 
mystique is a “set of cherished beliefs and illusions” that dictate how we think 
about t he role a nd i mportance not only of corporations but a lso of govern-
ment, markets, and democracy, as well as the good life and just cohabitation 
in general. It is at its core “an ideology” that, according to Derb er, has eff ec-
tively disguised the steadily growing power of corporations for de cades. Th ei r 
control over the knowledge structure not only has enhanced their power but 
also has simultaneously provided them with the means to render it an ac-
cepted and oft en simultaneously denied feature of public life by shaping the 
public p erception ac cordingly ( Bowman 1 996, 149ff .). Th us t he k nowledge 
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structure is the key to citizens’ silent approval of corporate infl uence and the 
eff ective repression of countervailing power.

Corporations have relentlessly fostered a culture of materialism and con-
sumerism. Th ey do n ot r espond to h uman n eeds a nymore b ut c reate a nd 
shape them in their own favor, oft en through fear, invidious comparisons, or 
inducements to em ulate t he fashionable (Bowman 1996, 183). Th ese a re t he 
eff ects of a profound transformation that Naomi Klein described in her best 
seller No Logo (1999) as the shift  from the production of goods to the produc-
tion of brands. Th us large corporations are taking power over our consump-
tion while at the same time they promote consumption as the essence of our 
lives. Th e striving of large corporations for business opportunities and profi ts 
has actively commercialized every aspect of our lives and subordinated them 
to the logic of the market. People compete for jobs, corporations compete for 
consumers, consumers compete for bargains, and communities compete for 
lucrative corporations. Th is pro cess is enabled and catalyzed by an environ-
ment of decreasing loyalty and increasing opportunism.

Th e silent ac cep tance of corporate ascendancy is deeply rooted in our ways 
of thinking, in our values and social practices, and in a l ack of imagination 
how it could be otherwise. Th e modern corporation, John Kenneth Galbraith 
(1977, 257) asserts, is the institution that we “seek most elaborately to misun-
derstand” by assiduously propagating a myth with little relation to reality. Th e 
core of this corporate mystique is the conviction—“a collective necessary illu-
sion” ( Derber 1998, 135)— that b usiness i s a p rivate a ff air ba sed o n p rivate 
property, individual f reedom, l iberty of contract, a nd no reasonable obl iga-
tion to b e ac countable to t he public. It i s t his f aith i n t he separation of t he 
private and the public spheres and the profound belief in the corporation as 
an ap o liti cal i nstitution t hat ke ep t he i llusion a live t hat w e c an ha ve b oth 
great concentration of power in the private sphere and a true and functioning 
democracy i n t he public sphere (Derber 1998, 119). It i s i n t his sense, Scott 
Bowman (1996, 137) asserts, that “private enterprise is private government.”

Th us it is the shared illusion about the corporation’s nature as a private in-
stitution that shields the corporation from public scrutiny and opposition. Th e 
“corporate mystique” has shaped a p ublic perception that uncritically associ-
ates all authority with the state. Precisely this intuitive association of authority 
with formal po liti cal institutions obscures the growing authority of private ac-
tors. When the state or public authority in general is identifi ed as the only le-
gitimate a uthority i n o ur s ociety, n onstate a nd t hus p rivate a uthority i s 
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 rendered a t heoretical and empirical impossibility. As a consequence, we sys-
tematically lack the means and the vocabulary to add ress the issue of private 
authority p roperly. We a re, i n o ther w ords, f acing a “ new p roblem w ith n o 
name” (Derber 1998, 1ff .) . Th is leads to a fundamentally momentous problem: 
as an “ontological non sequitur,” private authority systematically escapes t he 
radar o f t he d iscourse o n r esponsible a nd ac countable g overnance ( Cutler 
2002, 24).

Th e emergence of a position of authority, as seen earlier, can be a result of 
trust, acquiescence, or even indiff erence or apathy. All these elements play a 
decisive role  i n c orporate aut hority. For  e xample, it  i s s ymptomatic of  ou r 
state- centered perception of power and authority that we automatically blame 
our governments for economic downturns or other social problems. Th is  sys-
tematically obstructs the view of the role that large corporations might play in 
these c onditions ( Derber 1 998, 174ff .). C orporations ha ve suc cessfully p er-
suaded the public that drastic mea sures such as massive layoff s are inevitable 
in order to stay profi table in an environment of accelerating competition and 
merciless pressure of fi nancial markets. Th ey have done so by creating a cli-
mate of job i nsecurity a nd a nxiety a mong employees, by t ransferring com-
petitive pressure onto them, by increasing expectations both regarding quali-
fi cation a nd p er for mance, a nd b y f orcing t hem to w ork l onger a nd ha rder 
hours. One would expect such practices and policies to stir increasing opposi-
tion, b ut pa radoxically t hey ha ve f ostered a r ather s trange k ind o f u nder-
standing and oft en even gratefulness for t he “eff orts” of a llegedly powerless 
corporations to do everything possible to save the jobs of as many employees 
as possible in their brave battle against global market powers and ill- conceived 
economic policies of governments.

It was again Susan Strange (1994, 210) who proved extraordinarily far-
sighted when she a rgued t hat a s ystem of i nternational production t hat i s 
or ga nized, managed, and planned by corporations will not only compromise 
the p ower o f s tates b ut a lso a ff ect t heir l egitimacy. Th e co mbined co ntrol 
over production and knowledge, that is, over wealth, values, and perceptions 
in our s ociety, puts multinational c orporations in  a  p osition e ff ectively to 
pull the rug out f rom under the state. Increasingly, in questions and issues 
concerning t he e conomic s trength a nd we alth of  ou r s ocieties, we  s eem to 
turn to corporations rather than to our governments. We trust the eco-
nomic foresight of large corporations and mistrust po liti cal interventions of 
states. We are skeptical about economic policies craft ed by politicians and 
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applaud t he r ecommendations o f c ompany b osses to ke ep o ur c ountries 
competitive.

Along with the increasing insecurity and anxiety that dominate our eco-
nomic lives, we have developed an odd kind of trust in corporations. We be-
lieve that if we just let them do what they have to do, they will keep our world 
running. Corporations are the source of our wealth and the providers of a ll 
the goods and ser vices we depend on in order to keep up our standard of liv-
ing. Criticism of corporate conduct oft en appears to be a threat to the founda-
tion of our societal development. We uncritically assume that there are good 
reasons for corporations to assume such powerful positions in our society. As 
long as this trust is kept up, the position of authorities will not be challenged; 
they w ill not e ven have to e xplain t hemselves, because t he tough que stions 
will not be asked (Lincoln 1994, 5f.).

Th us it is not so much that the subjects do not ask for justifi cation of the 
authority as that it simply does not occur to them that they are capable of 
evaluating it from any other standpoint than the one given by the authority. 
How should they, as normal citizens, be competent to judge the corporation’s 
actions i n to day’s c omplex e conomy? Is i t n ot t he c orporations t hemselves 
who know best what needs to be done in order to prevail in competitive global 
markets? “Th e grip that the established authority structure has over a person’s 
mind,” Richard Friedman (1990, 73) argues, “may be so complete that it does 
not occur to him that that structure could be judged in the light of any stan-
dards external to it.”

Although s ome u ncritically ac cept c orporate a uthority a s a n ecessity o f 
our time, it is simply non ex is tent for others. Many of us are not even aware of 
how much our l ives are shaped by and dependent on corporations. Accord-
ingly, critics of corporations are oft en denigrated as defeatist or smiled at as 
somewhat paranoid activists infl ating incidents of minor relevance into fun-
damental s ocietal p roblems. Wi thin t his en vironment t here i s n o b reeding 
ground f or t he de velopment o f a lternative s ystems— a s ystem, f or e xample, 
that does grant a central role and a prominent place to corporations as social 
institutions in our societies but rejects their corpocratic rule over citizens and 
their governments.

Th e global mobility of fi rms has rooted out large parts of countervailing 
powers in civil society. It has diminished the eff ectiveness of  unions and simi-
larly of consumer organizations, which have not yet managed to or ga nize them-
selves in a similarly transnational manner (Scherer 2003, 104). Furthermore, it 
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has undermined autonomous communal decision ma king a nd has spread a 
climate of powerlessness, resignation, and apathy among citizens in the face 
of t he c orporate d ictate. Today c orporations’ i nfl uence o ver s ociety i s e ven 
greater than in the golden age of the late 19th century.

Nowadays, the infl uence of this unsettling or ga ni za tion is even more perva-
sive. Hegel predicted that the basic unit of modern society would be the state, 
Marx that it would be the commune, Lenin and Hitler that it would be the po-
liti cal party. Before that, a succession of saints and sages claimed the same for 
the parish church, the feudal manor, and the monarchy. Th e big contention 
of this small book is that they have all been proved wrong. Th e most impor-
tant or ga ni za tion in the world is the company: the basis of the prosperity of 
the West and the best hope for t he future of t he rest of t he world. Indeed, 
for most of us, the company’s only real rival for our time and energy is the 
one t hat i s t aken for g ranted— the f amily. (Micklethwait a nd Wooldridge 
2003, xv)

However, even the family is on the loser’s road today. Th e trend toward fewer 
children is evident in almost all eco nom ical ly developed Western countries— 
children are detrimental to the (corporate) career. Families disconnect and fall 
apart over job issues, people work longer and harder, and they spend more and 
more time at the offi  ce and less and less at home with their families. Th e family 
is not a rival of the corporation anymore but is itself shaped and determined by 
it. In fact, corporations oft en present themselves as “large families” in order to 
display unity, solidarity, and mutual support to t he outside. At the same time 
real family life is becoming a function of work life; family time degenerates into 
artifi cially c reated “ family d ays” i ntroduced by t hose s ame corporations t hat 
demand more and more of their employees and keep them at their offi  ces in the 
eve nings and on the weekends. Quality family time at home has steadily dete-
riorated over the past few de cades. In the year 2000 half of the United King-
dom’s fathers spent barely fi ve minutes per day with their children (Hertz 2001, 
49) while working 12 or more hours in their offi  ces. Corporations are slowly 
but surely about to take over governance even of this last bastion against cor-
porate authority.

Nevertheless, there are signs of change on the distant horizon. Th e corpo-
rate scandals in the early 2000s, the careless culture of risk taking of mortgage 
lenders and investors exposed in the subprime crisis that started to unfold in 
2007, t he per sis tent d isproportion of executive compensation packages, a nd 
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the repeated i nvolvement of c orporations i n human r ights a buses  here a nd 
abroad have not only scratched the image of corporations as socially respon-
sible institutions but also severely damaged the foundation on which they are 
built: the public trust in their eff ectiveness. In Eu rope multinational corpora-
tions a re now t he least t rusted i nstitutions (Hertz 2004, 202), which ma kes 
them highly vulnerable to countervailing powers arising from civil society. 
Th e l ast few years have heralded a r emarkable i ncrease i n s crutiny o f l arge 
corporations a nd t heir b usiness p ractices b y i nternational N GOs, ac tivist 
groups, and academic initiatives. NGOs have increased t heir aggressiveness 
in c ampaigning a gainst b usinesses f or a t l east a de  cade, b ut t hey a re n ow 
starting to be heard in the public. In September 2000 Business Week reported 
that 72 percent of Americans claimed that business had too much power over 
too many aspects of their lives, and 74 percent claimed that corporations had 
too m uch p o liti cal i nfl uence (Business Week 2 000, 144ff .). Th e  legitimizing 
foundation of corporate authority is increasingly perishing, and paradoxically 
“it is t heir very power [ . . .  ] t hat ma kes t hem v ulnerable” (Bakan 2004, 25). 
Th e corporate scandals that shook the world economy at the beginning of the 
new millennium might well be what we will later consider the beginning of 
the end of corporate ascendancy.

Governing Markets: Networked Capitalism

Th e  infl uence of corporate values and culture on our daily lives can hardly be 
overstated. H owever, a p op u lar a rgument c laims t hat c orporations a re f ar 
from acting freely in this regard. On the contrary, they are heavily constrained 
by and bound to the requirements of the market in which they operate. Th ese  
competitive pressures are claimed to be fi ercest at the global level, where mar-
ket forces remain largely unconstrained and shielded from government inter-
vention. Hence the impersonal forces of the market are regarded as keeping 
even the largest corporations in check. Th eir position of power and authority, 
as a r esult, is perceived as a m yth. Th e accumulation of power by economic 
institutions does not fi t into the models and mind- sets of mainstream econo-
mists, who have demonstrated an astonishing affi  nity for the classical liberal 
models of perfect markets and corresponding explanations of trade patterns. 
While for Justice Louis Brandeis the bigness of corporations was the main evil 
of h is t ime, to day’s ma instream e conomists s ee l ittle r eason to w orry. Th e 
tight forces of competition, they believe, diff use power automatically and hold 
even the biggest multinational fi rms in check.
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Th e que stion o f si ze ha s a lways do minated t he d iscussion o f c orporate 
power (Vernon 1971, 7). It is not a novelty that international business breeds 
companies of gigantic size. It has done so since the beginning of its history. As 
a c onsequence, i nternational c ompanies ha ve a lways b een i nstitutions n ot 
only of great economic importance but also of high po liti cal relevance. How-
ever, r ecent t rends, a s s ome s cholars p oint o ut, ac tually sh ow d iminishing 
sizes of multinational corporations. Th us multinational c orporations m ight 
actually be losing, not gaining, power. Th is argument overlooks the nature of 
power, which is, as pointed out earlier, not a property that can be possessed; it 
derives f rom c ontrol r ather t han f rom o wn ership. P recisely t he a spects o f 
own ership a nd c ontrol, h owever, a re d isconnecting i n to day’s ma rkets. I n 
other words, it is possible that corporations diminish in size while simultane-
ously becoming more powerful.

Multinationals have started to d isintegrate hierarchies and instead to or-
ga nize in vertical networks. Many functions are not fulfi lled by subsidiaries 
anymore but by external contractors and subcontractors. Th is is refl ected also 
in the number of foreign subsidiaries, which decreased from roughly 900,000 
to 790,000 b etween 2 003 a nd 2 007 (U NCTAD 2 008, x vi) w hile during t he 
same period the number of multinational corporations worldwide, as pointed 
out e arlier, i ncreased f rom 61,000 to 7 9,000. Th e t elecommunications g iant 
Ericsson, for example, reduced the number of its production facilities around 
the world from 70 to 10 by outsourcing most of its production pro cesses to 
contract manufacturers and keeping only the knowledge- intensive pro cesses 
in- house (Berghoff  2004, 144). Th is outsourcing of production pro cesses does 
not me an t hat c orporations a re l osing c ontrol over t hem. O n t he c ontrary, 
contractors and subcontractors are oft en heavily dependent on multinational 
corporations and are eff ectively locked into their value chains. Th ey have little 
power, and their intermediate goods are of little value outside that production 
chain (M. T. Jones 2000, 946). Hence despite their nominal in de pen dence they 
are under de facto control of multinational corporations.

Multinational corporations themselves increasingly focus on high- value-
 added, knowledge- intensive activities and the overall coordination and  control 
of the network (M. T. Jones 2000, 946). However, this trend toward disaggre-
gation of their activities and pro cesses has even increased the concentration 
of power and profi t appropriation (Sassen 2002, 99). Along with the outsourc-
ing of an increasing number of corporate functions to c ontractors and sub-
contractors, the reach of eff ective control of the largest corporations in today’s 
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“networked capitalism” has steadily grown (Derber 1998, 57). Although own-
ership and control  were commensurate in vertically integrated forms of busi-
ness fi rms, such production networks have extended the control of multina-
tionals f ar b eyond t he b oundaries o f ac tual o wn ership ( M. T . J ones 2 000, 
946f.). Th e widespread perception of big companies giving way to small ones 
(Micklethwait a nd Wooldridge 2 003, x xii) must t hus b e put i n p erspective. 
Th e shift  to a n etworked g lobal e conomy ha s c reated a n “ illusion of sma ll- 
fi rm proliferation w ithin a r eality of power concentrated a mong t he largest 
corporations” (Derber 1998, 58). Behind this illusion, market shares of small 
competitors are gradually eroded by the aggressive “big- box” or “clustering” 
strategies of large corporations such as Wal- Mart or Starbucks (Klein 1999, 
129ff .) .

Th e networks of control of big global corporations do not spread only ver-
tically. Increasingly, large multinational corporations are partnering with one 
another both within and across the boundaries of their respective industries. 
Joint v entures, pa rtnerships, s trategic a lliances, a nd o ther l iaisons a mong 
large m ultinationals b uild i ncreasingly i nterdependent g lobal n etworks o f 
business ac tivity ( Dicken 1 998, 2 01ff .; H irst a nd Th ompson 1 999, 8 4). In  
nearly e very g lobal i ndustry t he l argest p layers ma intain pa rtnerships w ith 
almost a ll t heir c ompetitors a nd a re t ightly l inked to t heir e quivalents i n 
other sectors, turning global markets into “a planetary network of hundreds 
of the biggest companies” (Derber 2002, 73ff .) .

Most suc h n etworks s erve t he p urpose o f k nowledge g eneration a nd 
knowledge sharing. With the shift  to a knowledge- based global economy and 
the corresponding focus of multinationals on knowledge- intensive pro cesses, 
collaboration in horizontal and vertical networks has become a fundamental 
component of their strategies, which has led to a sharp increase in the number 
and signifi cance of these alliances (Fukada- Parr and Hill 2002, 188). Accord-
ing to Kobrin (2002, 44ff .), such networks are about to replace hierarchies and 
markets a s a ba sic form of economic or ga ni za tion. Th erefore, t hey herald a  
profound “ change i n t he mo de of  or  ga ni za tion of  i nternational e conomic 
transactions” and with it a f undamental shift  i n the patterns of control over 
the structures of the global po liti cal economy. Th us the power of multination-
als increasingly derives from their position within such global networks, alli-
ances, and partnerships. As long as corporations keep their position in the 
networks, t hey a re a pa rt o f t he p ower ga me; b eing r eplaced, o n t he o ther 
hand, c an p otentially ha ve f atal c onsequences f or a ny c ompany. I n sh ort, 
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these networks are a major new source of structural power for multinational 
corporations.

To b e su re, t hese a lliances a nd n etworks ha ve n ot en tirely el iminated 
global competition, but they have arguably turned any speech of a t ruly free 
market into a chimera. Under these circumstances competition is not primar-
ily a means to prevent an undue concentration of power, as mainstream econ-
omists like to argue, but, on the contrary, serves as a smoke screen behind 
which t he ac cumulation o f p ower b ecomes s ocially ac ceptable. “ Th e myth 
that holds that the great corporation is the puppet of the market,” Galbraith 
(1977, 258) realized, “is, in fact, one of the devices by which its power is per-
petuated.” Competition in t he g lobal networked economy has l ittle in com-
mon with the perfect market envisioned by Adam Smith and his neoclassical 
followers. Th eir models referred to the economic realities of the 19th century, 
when sma ller b usinesses o perated i n p redominantly l ocal, r elatively sl ow- 
paced and stable markets and off ered fewer and simpler goods to c ustomers 
with l imited sp ending p ower ( Jacoby 1 973, 1 39). Today, h owever, m ultina-
tional corporations operate primarily in oligopolistic market structures (Bow-
man 1996, 287; Vernon 1998, 15ff .; Gilpin 2001, 280) in which small groups of 
well- known companies together constitute the “superpowers” in all the major 
industries worldwide (Drucker 1989, 129). In t he mid- 1990s in t he automo-
tive, aerospac e, a irline, en ergy, el ectronic c omponents, el ectrical, a nd s teel 
industries, f or e xample, t he to p fi ve co rporations co ntrolled 50  per cent o r 
more of the global market, while in oil, personal computers, and media they 
controlled roughly 40 percent (Derber 1998, 61, 89). By 2006 the market shares 
of the top fi ve companies in these (and other) industries had largely prevailed 
or even increased (see Lazich 2008). If we consider Smith’s outspoken antipa-
thy toward large corporations, it seems ironic that precisely his dearest follow-
ers use his arguments to cover up and legitimize the power of large corpora-
tions to day. I n t he e yes o f Da vid K orten ( 1995, 7 4ff .), t his a mounts to a 
downright “ betrayal of Adam Smith.” Hence acknowledging the existence of 
power in the global marketplace requires us to look behind the mysterious fa-
çade of market metaphysics and unmask t he market’s seemingly impersonal 
forces as the result of po liti cally relevant decisions of its most powerful actors.

Free- market competition made the big multinationals stronger, not weaker, 
as is oft en assumed. Harvard’s prominent scholar on competition, economist 
Michael E. Porter, emphasizes that it is strong competition that makes corpo-
rations g row a nd fl ourish (Porter 1998b, 155; si milarly, Drucker 1993, 220). 
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Th is is not at all a su rprising insight. It is the core of the “survival of the fi t-
test” logic of the market that the winners of the competitive battle get stronger 
and stronger while the losers get swallowed or wiped out. Th is pro cess eventu-
ally leads to the elimination of eff ective competition from within. While suc-
cessful players keep getting bigger, market entry for new competitors becomes 
increasingly diffi  cult, and market structures become more monop olistic and 
less competitive (Korten 1995, 75). As a consequence, multinationals are now 
perpetuating their competitive advantage not through their superior effi  ciency 
or their innovative strength but fi rst and foremost through the use of po liti cal 
power, f or e xample, to dema nd c oncessions f rom g overnments t hat b olster 
their powerful positions (Boddewyn and Brewer 1994; Korten 1995, 75; M. T. 
Jones 2000, 948).

If the scope of autonomous action is an indicator of power, then the situa-
tion seems very clear: while nation- states have seen their scope of action be-
coming co mpromised i n ma ny a reas, m ultinational co rporations ha ve i n-
creased th eirs an d th us h ave s trengthened th eir p owerful p osition i n th e 
global po liti cal economy. Multinational corporations are now the dominant 
institutional form in the global market. Th ey control large parts of the world’s 
resources, hold about a quarter of the world’s productive assets (Hertz 2001, 33; 
UNDP 2002, 10), and determine the market’s structure and outcomes. Th ey  
have become major determinants of the location of industries and ser vices, 
trade fl ows, and technological development, as well as major sources of capi-
tal and market access (Gilpin 2000, 24, 171). It is up to their decisions which 
regions o r c ountries r eceive t he i nvestments n eeded f or c reating n ew jobs 
and p roduction f acilities (Scherer 2 003, 107). Today a c ountry’s entry i nto 
global ma rkets m ust pa ss t he v eto o f m ultinational c orporations ( Th ur ow 
2003, 36).

In to day’s n etworked c apitalism i t i s n ot t he ma rket me chanism t hat 
governs corporations, but the networks of large multinationals that increas-
ingly govern ma rkets. Multinational corporations have replaced ma rkets a s 
the central organizers of economic ac tivity i n t he world economy. Th ro ugh 
their n etworking s trategies t hey ha ve suc cessfully b rought g lobal ma rkets 
under t heir c ontrol. Th ey c ontrol w hat i s b eing p roduced, w here i t i s p ro-
duced, and for whom it is produced. Th ey control the rules, the intensity, and 
the s cope of c ompetition. I n ma ny g lobal i ndustries t hey c ontrol w ho do es 
and who does not have access to global markets. Th ey control i nformation, 
knowledge, and a l arge part of the cutting- edge technologies that decide the 
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boom o r b ust o f a c ountry’s c ompetitiveness i n to day’s k nowledge- based 
economy. As more a nd more countries a re opening up t heir economies a nd 
increasing their de pen den cy on global markets, such “economic” decisions of 
multinationals have an ever- growing impact on those countries’ wealth, wel-
fare, development, and progress.

Governing Governments: Sovereignty of States 
or of Corporations?

Th ere are two distinct perspectives on globalization today. While one notori-
ously plays down and underestimates its eff ects on the policy- making capac-
ity of national governments (e.g., Garrett 2000), the other similarly overstates 
its eff ects and announces— somewhat prematurely— the unstoppable demise 
or e ven de ath o f t he na tion- state ( e.g., Oh mae 1 995a, 1 995b; K han 1 996). 
What b oth p erspectives h ave in  c ommon i s t heir inherently s tate- centered 
standpoint, which obstructs the view of the much more diverse and complex 
“new geography of power” (Sassen 1996, 5) that characterizes the global po-
liti cal economy today.

Globalization has not simply eroded the power of nation- states across the 
board. Rather, it has “reshaped and reconfi gured” it (D. Held 2004, 6 ; simi-
larly, Sassen 1996; Drucker 1997; Mann 2000; Rosenau 2000; Slaughter 2004). 
Recent incidents such as the confl ict between Rus sia and Georgia, for exam-
ple, show that states still matter in the global power equation, even in a time of 
growing global interdependence. Th us it is certainly premature to speak of the 
death of the nation- state (Keohane 2000a, 116; Willke 2001, 174; Höff e 2002c, 
14, 1 53ff .; D. Held 2004, 6). A ft er a ll, t he question whether or not its end is 
near will not be determined by some uncontrollable forces of global markets 
but by the way we respond to them.

Nevertheless, the territorial boundaries of states seem no longer to coin-
cide with the extent or the limits of po liti cal authority over economy and soci-
ety (Strange 1996, ix). In other words, the congruence of territory and author-
ity t hat ha s b een c haracteristic o f t he mo dern er a i n g eneral a nd t he 
Westphalian system in par tic u lar is being dissolved by the emergence of “non-
territorial f unctional spac e,” t hat i s, d imensions o f c ollective e xistence t hat 
are transterritorial in character (Ruggie 1993, 165). Th is transterritorial space 
creates what Susan Strange called “no- go areas,” that is, areas “where no single 
po liti cal authority is eff ectively in charge” (Strange 2002b, 235). Th ese areas or 
spaces both transcend and deeply penetrate national territory. Th ro ugh their 
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penetration t hey i nterfere w ith, i nfl uence, a nd s ometimes h eavily c ompro-
mise t he s tate’s a uthority o ver i ts p olicy- making p ro cesses. Th ro ugh their 
transcendence, on the other hand, they exceed state authority and move criti-
cal issues beyond its regulatory reach and capacity.

To be sure, nation- states have never been completely in de pen dent in their 
policy- making p ro cesses, de spite t heir ter ritorial s eparation i n t he W est-
phalian era (Krasner 2000, 124ff .; Ma lanczuk 2002, 176f.). A w orld of com-
plete in de pen dence between diff erent c ivilizations existed at best in t he a n-
cient past (D. Held 2000, 421). Th us participation in the international economy 
has always confronted states with the trade- off  bet ween effi  ciency and a loss 
of autonomy (Kobrin 2002, 58). What is novel is the degree to which nation- 
states are interwoven today and thus the degree to which they lose the capa-
bility to ac t a utonomously. Fu rthermore, t he emerg ence o f a t ruly g lobal 
sphere ha s l ed n ovel t ransnational a nd su pranational ac tors to en ter t he 
global p o liti cal s tage a nd to c laim t heir sha re o f a uthority. S ome s cholars 
even speak of the emergence of a neomedieval system at the global level (e.g., 
Kobrin 1997, 1998). According to this view, the global system compares with 
the Middle Ages, when many diff erent authorities, such as emperors, k ings, 
knights, bishops, or even guilds and cities exercised overlapping power at the 
same time and over the same territory (Mathews 1997, 61). In the following, 
let us have a mo re detailed look at t he f undamental changes in t he relation 
between states and multinational corporations heralded by the emergence of 
this system.

The “Golden Straitjacket”

David Held (2000, 424) notes that with increasing global interdependence 
“the fortunes and prospects of individual po liti cal communities are increas-
ingly b ound tog ether.” U nder suc h c ircumstances t he b oundaries b etween 
domestic a nd f oreign a ff airs, b etween s tate- internal a nd e xternal p olicy i s-
sues, are blurring. Governments face increasing diffi  culties in fulfi l ling many 
of t heir c ommonly a ssumed r esponsibilities. P rotecting t heir c itizens f rom 
(economic) i nsecurities, f or e xample, p oses i ncreasing p roblems b ecause o f 
their g rowing e xposure to t he s tructural f orces o f c hange u nfolding a t t he 
global level.

Th ese structural forces not only are located beyond the reach of national 
politics but also aff ect and compromise governments’ eff ectiveness in making 
and implementing domestic policies (Cerny 1995, 597; Hirst and Th omp son 
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1999, 219). While governments have actively promoted the creation of global 
markets through the liberation and deregulation of their national economies, 
they have exposed themselves to forces they cannot control anymore. Hence 
by supporting t he expansion of a n unleashed g lobal market instead of con-
trolling its forces through eff ective collaborative regulation, nation- states are 
indeed e ngaging in  t heir (unintended) s elf- disempowerment ( Höff e 2002c, 
168). Th erefore, nation- states not only give up control over the international 
economic sphere but also eff ectively let the forces of the transnational market 
take control of their domestic economies (Drucker 1989, 115; Strange 1996, 4; 
2000, 149; Brinkman and Brinkman 2002, 731).

Perhaps t he mos t s triking e xample of t his pro cess i s t he e xpansion a nd 
transformation of  g lobal fi nancial markets. Global capital is the engine be-
hind and t he l ifeline of national real economies (Ruggie 1993, 141; Drucker 
1997, 166; Strange 1998, 179f.). However, throughout the neoliberal era these 
markets have become increasingly speculative and have rendered global capi-
tal fl ows highly sensitive to changing investment conditions. In this environ-
ment, governments, which depend on these markets and enter them as rival 
borrowers, are forced to make their investment ratings a top priority. Th is  ef-
fectively l imits t he s cope of t heir ac tions a nd p olicies, not only c oncerning 
interest and infl ation rates but also in areas such as public health and educa-
tion, to the narrow pa ram e ters underlying the fi nancial community’s invest-
ment decisions (Strange 1998, 180; Garrett 2000, 307ff .; Stiglitz 2003, xvi).

It i s i mportant to em phasize t hat governments s till have t he formal au-
thority t o fl out t he de f acto d ictates o f t he ma rket. However, t he e conomic 
penalties for doing s o c an b e s evere (Mathews 1997, 57). Th is i nsight a gain 
takes us to t he core of the concept of structural power. It is not that govern-
ments do n ot have a c hoice to o pt out of t he g lobal economic ga me, but de 
facto the consequences of the “no- go” choice are too severe to b e taken seri-
ously into consideration. Th omas Friedman (2000, 104ff .) has described this 
dilemma of national governments as a “Golden Straitjacket.” It is, he claims, 
the defi ning feature of late 20th- century g lobalization. Th ose countries that 
wear it right can make a fortune more quickly than ever before; those coun-
tries who shuck it off , however, will be left  behind just as quickly. Wearing the 
golden straitjacket, Friedman goes on, has two consequences for a country: its 
economy w ill g row a nd i ts p olitics w ill sh rink. P articipation i n t he g lobal 
economic ga me w ill i ncrease t rade a nd f oreign i nvestment a nd e ventually 
lead to more growth and higher average incomes, but this will come with de-
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creasing national autonomy and the narrowing of po liti cal and economic pol-
icy choices to very tight pa ram e ters. As a consequence, those countries that put 
on the straitjacket see their po liti cal spectrum erode. Diff erences between Left  
and Right turn into mere rhetoric because neither of them can aff ord to devi-
ate to o f ar f rom t he c ore r ules s et b y t he ma rket. Th e l ogic o f t he g olden 
straitjacket is purely reactive: the more tightly you wear it, the more gold it 
produces, and the more gold it produces, the more padding you can aff ord to 
put into it for those parts of the society that get squeezed by it.

Hence in order to benefi t from the promised lands of neoliberal globaliza-
tion or even only to be a part of it, in Friedman’s message, countries must 
permanently stay competitive in g lobal markets. Th e more national govern-
ments expose themselves to the open markets of the global economy, the more 
they must subordinate or even sacrifi ce their autonomy in economic, social, 
and environmental policy ma king to t he d ictates of g lobal competitiveness. 
Rent- seeking global capital and direct investment reward only the most effi  -
cient national economies, and effi  ciency  here means deregulation, privatiza-
tion, and the continuous reduction of social welfare and labor costs— hence 
potentially all mea sures aiming at the reduction of regulation and state inter-
vention. Th e welfare state, as Philip Cerny (1990, 204ff .) concluded, is trans-
forming into a “competition state.”

Th ese insights might appear counterintuitive to many citizens whose prac-
tical experience is one of growing infl uence of state bureaucracies over their 
everyday lives and of increasing government activity in many areas of the 
public domain. In many cases, however, this increased activity of govern-
ments i s i tself a s ymptom of t heir decreasing eff ectiveness in balancing the 
negative side eff ects of global market forces (Strange 1996, 5; 2000, 149). Th e 
prominent G erman o rdoliberal a nd f ounding f ather o f t he s ocial ma rket 
economy Walter Eucken (1932, 307) observed early on that the expansion of 
government throughout Germany’s history was, in fact, an indication of the 
weakening rather than the strengthening of the state. Moreover, I have argued 
earlier that free markets do not evolve naturally but require increased govern-
ment intervention to become and remain open. Th ose who claim that the state 
and national politics become unimportant and insignifi cant in the realm of 
economic g lobalization a re t hus s everely w rong. Nat ional p olicy m aking 
might, i n f act, b e more i mportant t han e ver. Th e problem, however, is that 
there are no real alternatives for governments regarding the autonomous de-
sign of their policies.
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Hence i n o rder to u nderstand t he de cisions made b y na tional g overn-
ments, we must look behind their policy choices to t he structural context in 
which t hey a re emb edded (Stopford a nd St range 1 991, 5 7). Th is  structural 
context suggests that the policy choices that are realistically open to countries 
are s everely l imited b y t he r equirements o f c ompetitiveness. N ot e ven t he 
largest countries can aff ord to ig nore the need to c ompete in global markets 
(Drucker 1989, 128; Porter 1998a, 1). It is against this background that think-
ers like Alain Touraine (2001, 9) conclude that the market is about to replace 
or already has replaced the state as the principal regulatory force in our soci-
ety. A s t he p rincipal ac tors a nd a gents o perating i n t hose g lobal ma rkets, 
multinationals must logically move to the center of attention when we analyze 
this shift  of authority in the global po liti cal economy.

Th is broadly sets the context that increasingly allows multinational corpo-
rations to evade the countervailing force of national governments. Th re e dis-
tinct pro cesses illustrate this shift ing relation between governments and mul-
tinational corporations. First, the increased mobility of production, combined 
with the need of states to stay competitive, enhances the bargaining position 
of l arge c orporations. S econd, t he o ngoing p rivatization o f p ublic do mains 
leads to a transfer of control and authority from governments to corporations. 
Th ird, m ultinational c orporations in creasingly e liminate c ountervailing 
power b y lobb ying p ublic offi  cials a nd i nvading po  liti cal p ro cesses a t bo th 
national and global levels.

Shifting Authority to Multinationals in Production: 

The Exit Threat

Th e g lobal s tructure o f m ultinational c orporations’ p roduction p ro cesses, 
combined with the increasing dependence of states on their per for mance, 
enhances their ability to curb countervailing power of governments in three 
dimensions. First, i t provides t hem w ith various possibilities to e vade taxes 
and national regulations. Second, it allows them to press for favorable condi-
tions b y c onfronting g overnments w ith t he s o- called e xit t hreat. Th ir d, it 
gives t hem t he o pportunity to p lay off  diff erent g overnments a gainst e ach 
other in order to enhance their own position.

Evasion of Taxes and Regulations    Th e increasing incongruence between mul-
tinational corporations’ sphere of activity and governments’ sphere of regula-
tion undermines the capacity of governments to pose countervailing power to 
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the increasing might of multinationals. Th us multinational corporations’ mo-
bility puts serious constraints on national governments’ possibilities to regu-
late a nd c ontrol t hem e ff ectively. A dditionally, t heir i ncreasingly c omplex 
network s tructures s tart to bl ur t he b oundaries o f t he fi rm, w hich s everely 
complicates their supervision and control, as well as jurisprudence over them 
(Cutler 2002, 32; Kobrin 2002, 50ff .; Masci and Tripathi 2005, 25).

Th us the global network structures of multinational corporations serve as 
an eff ective tool for them to evade national rules and regulations. Not only do 
they allow them to shift  certain operations and activities to countries with less 
restrictive regulations, but they also provide the possibility to evade the regu-
latory r each o f g overnments b y sh ift ing r esources w ithin t heir c orporate 
structures. Because multinationals eff ectively can evade national regulation 
while not facing an equivalent at the global level, they are operating, at least 
partly, in an unlegislated sphere (Scherer 2003, 103).

Th e p ractice o f e vading na tional r egulations i s b eing e xploited p erhaps 
most blatantly in taxation matters. To be sure, most states have tax rules or 
trea sury r egulations de signed to p revent fi scal em igration ( Hu 1 992, 1 17). 
However, the margin for corporations to circumvent these regulations is still 
considerable ( Scherer 2 003, 1 05). M ultinationals a im a t m inimizing t heir 
taxes fi rst of all through the use of transfer pricing and other related instru-
ments and practices (Martin and Schumann 1997, 198ff .; Vernon 1998, 39ff .; 
Garred 2004, 6ff .). Th ey  shift  taxable profi ts to off shore subsidiaries or holding 
companies— oft en set up a s pure letterbox companies— in so- called t ax ha-
vens while deducting costs in the locations with the highest tax rates. Th e tax 
history of t he big G erman automobile company BMW a ft er t he m id- 1980s, 
for example, shows very precisely t he g rowing possibilities of multinational 
corporations to evade national taxation: in 1988 BMW reported profi ts of 545 
million marks to the tax authorities in Germany. Four years later the amount 
was 31 million, and just a year aft er that BMW declared a loss in its domestic 
operations while reporting rising overall profi ts. As a result, BMW received a 
tax refund of 32 million marks in Germany. Similar stories can be told a lso 
for Si emens, Da imler- Benz, o r C ommerzbank, a mong o thers ( Martin a nd 
Schumann 1997, 198).

Today corporate tax evasion has become an industry of its own. Off shore 
tax havens such as the Cayman Islands or Bermuda off er a wide variety of in-
struments a nd s er vices t hat f acilitate t ax fl ight. Th e Vi rgin Isl ands h osts 
300,000 registered companies, of which only 9,000 have local operations 



232  Theory of the Quasi- Governmental Institution 

(Garred 2004, 3). In 1999 Rupert Murdoch’s News Corporation maintained 
60 of its 800 subsidiaries in such off shore tax havens. Earning $2.1 billion in 
profi ts in the United Kingdom between 1988 and 1999, News Corporation did 
not pay a c ent of net taxes i n t he United K ingdom a nd pa id only 6 p ercent 
worldwide (Economist 1999). Similar examples are easy to fi nd. Halliburton, 
to mention another, holds 30 subsidiaries on the Cayman Islands alone, while 
Enron maintained a total of 662 subsidiaries there (Garred 2004, 6f.).

Tax evasion weakens the state by depriving it of its fi nancial basis for the 
execution of its social and public mandate. Th is shortfall of taxes oft en p ro-
vokes a t wo- tiered shift  from the taxation of mobile factors to immobile fac-
tors and from income to consumption (Garred 2004, 8). Because both income 
and mobility are privileges of those who are well off , both shift s increase the 
tax burden of the poor and reduce that of the rich. Hence these shift s e ff ec-
tively constitute a transfer from the poor segments of society to corporations 
and corporate elites. Th is is structural power at work.

Exit Threat    Most oft en, multinational corporations do not even have to make 
use of their possibility to shift  activities, operations, or resources out of a coun-
try in order to evade regulation or taxation. Th ey are like the elephants in Nadine 
Gordimer’s Ultimate Safari (1989): they are too big to need to run from anybody. 
Th e mere possibility of multinationals’ shift ing their operations abroad, com-
bined w ith t heir i ncreasing i mportance f or na tional e conomies, le ads to a n 
implicit “exit threat” (Ulrich 2001a, 378; translation by author), which is oft en 
suffi  cient to bring national governments to their knees. Th e spatial dispersion of 
business operations and their or ga ni za tion in global networks have dramati-
cally weakened the structural bargaining power of national governments and 
have put other potential countervailing forces such as workers or other stake-
holder groups on the defensive (M. T. Jones 2000, 951). Th e sword of Damocles 
of the implicit exit threat dangling over their heads oft en p revents them from 
articulating and enforcing their claims against the corporations.

Th ere a re a ha ndful o f c oncrete e xamples w here c orporations e xplicitly 
threatened governments with moving their operations abroad and, in some 
cases, even realized t heir t hreat. In 1996, for example, Fidelity Corporation 
threatened t he s tate o f Ma ssachusetts w ith mo ving subs tantial pa rts o f i ts 
operations to New Hampshire and Rhode Island if it did not get the very gen-
erous tax breaks it had hoped for. Th e threat was suffi  cient to make Massachu-
setts capitulate and comply with the requirements of the corporation (Derber 
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1998, 168). Similarly, Volvo threatened the Swedish government with moving 
its headquarters abroad in 1997 (Vernon 1998, 39). Other Swedish companies 
such a s Tetra Pak or Er icsson realized t heir t hreats. Er icsson opened la rge 
headquarters in London in 1999 (Hertz 2001, 54), and Tetra Pak changed its 
legal nationality and moved to Switzerland (Hu 1992, 116). Today Tetra Pak is 
a part of Tetra Laval Group, which calls itself “a private industrial group of 
Swedish origin headquartered in Switzerland.”

Th e actual number of concrete examples of corporations articulating the 
exit threat, however, is a bad indicator of its acuteness. Corresponding to the 
characteristics of structural power, the exit threat is most eff ective as a latent 
but omnipresent threat to governments, that is, a threat that need not be ex-
pressed explicitly but is si lently contained within the structure of the global 
economy controlled by the big and powerful corporations. “Th e concern over 
economic power,” John Kenneth Galbraith (1952, 156) asserted, “is always less 
a matter of the way it is manifested than of how it might be employed.” Aft er 
all, it is the nature of structural power that it infl uences the choices of others 
not by putting explicit a nd d irect force on t hem but by i mposing r isks a nd 
costs on them that make it harder for them to make some choices while mak-
ing it easier to make others (Strange 1988, 31).

Accordingly, the latent exit threat will be stated explicitly only as a last re-
sort that is, in case of real confrontation. In such cases structural or soft  
power turns into relational or hard power. In accordance with earlier elabora-
tions, however, in such cases of direct confrontation, that is, when corpora-
tions e xplicitly t hreaten governments w ith realizing t heir e xit option, t heir 
authority is a lready in question. It is precisely t he implicitness of t he t hreat 
that c onsolidates m ultinational c orporations’ p o liti cal aut hority. T o c ome 
back to Nadine Gordimer’s meta phor, the authority of the elephant is in place 
only as long as it does not have to run away.

Playing off Governments Against Each Other    Th e structural threat emanat-
ing from the exit option allows corporations to strategically play off  national 
governments (and, similarly, workers) against t heir peers in other countries 
(Hertz 2001, 52ff .; Scherer 2003, 107f.; UNCTAD 2003, 124). Th us they force 
governments i nto s o- called b idding w ars i n w hich t hey m ust o utperform 
their peers by off ering better conditions and incentive packages to c orpora-
tions i n r eturn f or n ew jobs , i nvestments i n i nfrastructure, a nd e conomic 
growth (Hertz 2001, 52).
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In 2 001 no fewer t han 25 0 d iff erent Eu  ro pe an locations c ompeted for a 
new production site of BMW, which ultimately was built in Leipzig, Germany 
(UNCTAD 2003, 124). Incentive packages off ered in such bidding wars oft en 
amount to s everal hundred million dollars in value. Hence corporations not 
only evade taxes but oft en turn into tax collectors themselves, receiving tre-
mendous su ms i n subsi dies a nd w elfare r egardless o f t heir o wn w ealth. I n 
fi scal year 2006 the U.S. government’s direct and indirect subsidies to corpo-
rations, that is, the transfer of money from taxpayers to companies, amounted 
to $92 billion (Slivinski 2007).

Governments’ willingness to reach deep into their pockets to attract cor-
porations i s n ot ba sed mer ely o n t heir p otential to g enerate jobs a nd t ax 
money. More important, these corporations are the nation- states’ gate to t he 
global e conomy, t he ke y to t heir i nternational c ompetitiveness, a nd t heir 
main source of technology, knowledge, and information. Th e importance for 
national governments of being able to off er them attractive conditions as po-
tential host countries, that is, of eff ectively selling themselves as good places 
to do business (Th urow 2003, 37), can thus hardly be overstated (Underhill 
2000, 122).

Th e factors taken into account in multinational corporations’ assessment 
of p otential locations a re ma nifold, for e xample, e ducation of t he p otential 
workforce, i nfrastructure, a nd ac cess to ma rkets. I n f act, suc h f actors have 
proved to b e t he ke y de terminants i n c orporations’ de cisions o n i ndustrial 
locations (Vernon 1998, 33). Th is is not surprising, given the increasing con-
centration of t heir focus on k nowledge- intensive pro cesses. Th is might a lso 
provide a partial explanation of why the existing tendency of lowering social 
standards in the world economy has not yet degenerated into an uncontrolla-
ble “race to t he bottom” (D. Held 2004, 4f.). Nevertheless, fi rst of all in cost- 
sensitive i ndustries a nd w ith t ightening g lobal c ompetition a nd i mproving 
mobility of fi rms a lso i n o ther s ectors, c ost a rguments a nd t hus l ocational 
incentives play an increasingly signifi cant role in multinationals’ evaluations 
of su itable locations (U NCTAD 2 003, 125). W hen corporations compete i n 
the global market, those operating in areas with high social costs have a sys-
tematic competitive disadvantage in comparison with corporations operating 
in “free markets” (Gray 1998, 79). For corporations to survive global competi-
tion, as t he economist Rudiger Dornbusch stated, “ they need a s treamlined 
economic environment, at least as good as their best competitors around in 
the world” (Dornbusch 2000, 30). Not surprisingly, 70 to 80 percent of multi-
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national corporations in the ser vices sector mention lower costs as the main 
reason for off shoring (UNCTAD 2004, xxv). As a result, many of them have 
started to move ser vice operations such as customer care or call centers to 
India, Malaysia, Singapore, or recently also South Africa (Economist 20 05, 
52), a ll of which are countries with well- developed telecommunications and 
information technology infrastructures and good business ser vices, banking, 
and insurance sectors but low labor costs.

As long as corporations  were predominantly operating in national mar-
kets, they had an evident interest in high domestic demand, which was linked 
to a certain concern for the broad determinants of the nation’s economy. Th is  
link, however, is becoming weaker the more transnational the focus of corpo-
rations g ets. F or a c orporation t hat e arns mos t o f i ts p rofi ts o n t he g lobal 
market, the interest in low domestic costs outweighs the interest in high do-
mestic dema nd. Th ere i s a n i ncreasing tendency for multinational corpora-
tions to s eparate t heir b usiness i nterests f rom t he i nterests o f t he na tional 
community (R. B. Reich 1995, 161; Strange 1998, 181; Derber 2002, 171f.; Ul-
rich 2008, 363). Hence retaining multinational corporations in t he national 
bookkeeping i s less a nd less a que stion of corporate loyalty a nd t urns itself 
into a matter of international competitiveness of the host countries.

According to Vernon (1998, 35ff .), t here i s c onsiderable em pirical e vi-
dence that bidding wars have led to a n outward drift  of multinationals’ ac-
tivities into other countries. Hence the tighter the competition for corpora-
tions i n t he g lobal ma rket, t he b igger t he p ressure o n g overnments to c ut 
their social costs in welfare requirements, pension contributions, and health-
 care p rovision, to do wngrade s ocial, l abor, a nd en vironmental s tandards 
(UNCTAD 2003, 125), and to implement tax cuts or subsidies in order not to 
lose t he e conomic r ace for F DI a gainst o ther c ompeting s tates. Th e World 
Investment R eport observes an extended use of such locational incentives 
and c onnects i t d irectly to mo re i ntense c ompetition b etween s tates. A l-
though this competition is most profound among similar and geo graph i cally 
proximate lo cations (U NCTAD 2 003, 1 24; 2 004, 196ff .), it is becoming in-
creasingly g lobal (U NCTAD 2003, 124). With China’s entry i nto t he g lobal 
market, competition has certainly accelerated a lso among developing coun-
tries. Th e ba ttle f or F DI a mong de veloping na tions i s a lmost en tirely c ost 
based, oft en w ith de vastating c onsequences. De veloping c ountries a re e sti-
mated to l ose over $50 billion annually from tax competition a lone (Garred 
2004, 7). Moreover, the abandonment of environmentally sustainable policies, 
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for example, has turned many developing countries into so- called pollution 
havens ( Hertz 2 001, 4 2), p osing s evere r isks to t he h ealth o f t heir c itizens. 
Oft en governments even tolerate illegal practices and human rights abuses in 
order to attract FDI.

Also in “developed” nations, locational factors not only consist of tax cuts, 
subsidies, and other fi nancial incentives but a lso include regulatory conces-
sions a nd t hus t he d irect erosion of countervailing governmental power. In 
order to a ttract foreign multinationals, t hey create so- called policy enclaves 
that may be exempt from the normal regulatory rules and practices of the host 
country in order to reduce investment costs (UNCTAD 2003, 124). According 
to Raymond Vernon, the 1980s and 1990s  were distinctive for such eff orts of 
governments. Between 1991 and 1995 governments all over the world imple-
mented hundreds of changes to t heir FDI regulations. With few exceptions 
these changes  were all aimed at making the respective countries more attrac-
tive in the eyes of foreign companies (Graham 1996, 19ff .; Vernon 1998, 31). 
Ten years a nd ma ny hundreds of add itional changes later, t he situation has 
changed little; out of 244 changes in laws and regulations aff ecting FDI on a 
worldwide scale i n 2 003, 22 0  were a imed at more l iberalization (U NCTAD 
2004, 6), and even in 2007, at the brink of the global fi nancial crisis, 74 out of 
100 changes  were a imed at a “ more favorable” environment for foreign FDI 
(UNCTAD 2008, xvi).

Hence c ompetition a mong m ultinationals b reeds c ompetition a mong 
states (Stopford and Strange 1991, 1). Th erefore, it plays a major role in gov-
ernments’ diminishing scope of action in their regulatory policies and their 
fading capability to pose countervailing power to large multinationals. By 
externalizing c ompetitive p ressure o nto g overnments a nd i mposing t he 
costs a nd r isks c onnected to i t o n t axpayers, m ultinational c orporations 
have shed their status as subordinates of states and present themselves more 
as allies or partners. Th is adds a  whole new dimension to d iplomacy in the 
21st- century g lobal po liti cal economy: i t i ncludes t he ba rgaining relation-
ship b etween governments a nd multinational c orporations (Strange 2 000, 
152; 2002b, 231).

Shifting Authority to Multinationals in the Public Sector: 

Privatization of State Functions

Th e takeover by the New Right in the late 1970s and the early 1980s and the 
consequent spread of neoliberal policies across the world heralded massive 
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privatizations of  pu blic dom ains. I nitially, t ransport, t elecommunications, 
and energy sectors, among others,  were sold off  to private investors; and aft er 
the massive sellout of public assets in these infrastructure sectors, the second 
wave of privatizations now targets the most sensitive domains remaining un-
der public control, that is, the domains that secure the core of human well- 
being, such as social welfare and security, health ser vices, education, housing, 
and even water supply.

Th e privatization tendencies in the security sector provide a s triking ex-
ample of this trend. Th e private takeover of public security is particularly 
pervasive i n t he c omplex a nd t umultuous si tuation i n “ postwar” I raq. A n 
unpre ce dented number of private military contractors are now handling ev-
erything from military logistics to training of soldiers, protecting installa-
tions, and escorting convoys (Singer 2004). Th ey even engage in armed com-
bat, where they have proved to be exceptionally trigger- happy. Th e Blackwater 
incident that left  17 civilians shot dead by private security guards is the best- 
known example but certainly not the only one.

Th us an increasing number of key positions in the security structure are 
shift ing to private corporations, which take the form and appearance of “pri-
vate, for- profi t militias” (Barstow 2004). Although the situation in Iraq is ex-
ceptional in many ways, this tendency is increasingly general. Th e privatized 
military i ndustry i s n ow e stimated to ha ve a w hopping $ 100 b illion i n 
global annual revenue. Philip Alston (2005, 17f.) calls the privatization of se-
curity provision one of t he key factors propelling nonstate ac tors to g reater 
prominence. John Kenneth Galbraith spells out the full implications of this 
development:

As t he c orporate i nterest move s to p ower i n w hat w as t he pu blic s ector, it 
serves, predictably, t he corporate interest. Th at is its purpose. It is most im-
portant and most clearly evident in the largest such movement, that of nomi-
nally pr ivate fi rms i nto t he d efense e stablishment, t he Pentagon. From t his 
comes a primary infl uence on the military bud get. Also, and much more than 
marginally, on foreign policy, military commitment and, ultimately, military 
action. War. A lthough t his i s a nor mal a nd e xpected u se of mone y a nd it s 
power, the full eff ect is disguised by almost all conventional expression. (Gal-
braith 2004, 53f.)

Th ese elaborations show that multinational corporations’ role in the pro-
vision (or denial) of security to citizens is anything but apo liti cal. On the 
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contrary, it seems that we are on a path that leads us straight back to the 16th 
century, when maintaining armies and fi ghting wars  were normal features 
of large chartered companies’ “business plan.”

Th e education sector too is increasingly penetrated by private corporations. 
Chartered in 1636, Harvard University is the oldest private corporation in the 
United States (Micklethwait and Wooldridge 2003, 43). Even those schools and 
universities that are not yet entirely in corporate hands are becoming more de-
pendent on t hem. Th e shift  to  technology- based, modern e ducation me thods, 
combined with a l ack of public funding, has rendered schools and universities 
dependent on private sponsors. Th e corporate i nvasion of  schools, a s a  conse-
quence, has i n large pa rt “eliminated t he ba rrier between ads a nd education,” 
created a “mall mentality” on campuses, and turned students into mere shoppers 
and consumers (Klein 1999, 88, 98). Corporate infl uence over the education sys-
tem is arguably the most eff ective and unpre ce dented reinforcement of the “cor-
porate mystique.”

It is one of the fundamental beliefs of liberal societies that government has 
an inherent responsibility to protect the social and economic rights of its citi-
zens a nd to p rovide t he s tructures n ecessary f or t hem to f ulfi ll t heir ba sic 
needs. Th is is why institutions essential to public health, human progress and 
development, a nd p ublic s afety, a s w ell a s na tural r esources a nd do mains, 
 were typically placed under public authority and shielded from private exploi-
tation (Bakan 2004, 112). Even w ithin t he core of t hese essentials, however, 
authority is handed over to private corporations today.

Th e i nvolvement o f “ private” c orporations i n p ublic en terprises a nd 
sectors is nothing new. In fact, the roots of the corporation are in the pro-
vision of public ser vices. However, in the early days of the corporation, 
when their charters required them to fulfi ll narrowly defi ned public tasks, 
they operated as public instruments under the authority and the tight con-
trol of gove rnments. T oday’s t akeover of  pu blic s ectors by  aut onomous 
corporations that are acting on behalf of private interests is very diff erent. 
Th e push of corporations into the provision of essential public goods and 
ser vices entails t he repression of public regulation by private interests in 
some o f t he mos t f undamental a reas o f o ur s ocietal o r ga ni za tion a nd 
coexistence.

Th e occupation of more and more public sectors by multinational corpo-
rations s trips g overnments o f t heir c omponent pa rts a nd d iminishes t he 
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sphere of their infl uence and authority (Derber 1998, 169). Th erefore, it leads 
to a further strengthening of corporations’ bargaining position and a weaken-
ing of countervailing force by governments. However, the takeover of public 
sectors by private corporations has implications that reach much further than 
the decline of government regulation. At its core it means the partial replace-
ment of governments by corporations for the fulfi llment of genuine govern-
mental f unctions. It turns t he legitimacy of governments into a f unction of 
corporate interests because no government can claim legitimacy without pro-
viding the most essential public goods and ser vices to i ts citizens. Privatiza-
tion is thus not simply an expansion of the private sector into the public realm 
but a t ransfer of public authority from governments to private corporations. 
As providers of public goods and ser vices, corporations themselves step into 
the role of governments, while government itself is transformed into “a crea-
ture of private enterprise” (Derber 1998, 170).

Ironically, t he i ncreasing de pendence o f g overnments o n m ultinational 
corporations for the provision of public goods and ser vices can be linked di-
rectly to these corporations’ practices of evading taxes and pressing for exten-
sive fi nancial incentives. Th e shortfall of tax revenues hits governments hard 
at a time of constantly rising administration and welfare costs. As a result, the 
call for more cost effi  ciency and thus for a stronger integration of and reliance 
on private actors in the provision of public ser vices has become louder. Th us  
in order to g et t he c ost e xplosion i n t he provision o f public s er vices u nder 
control, we are increasingly relying on the expertise and fi nancial potency of 
the very institutions t hat play a n important role in t he g rowing inability of 
governments to fulfi ll their mandate in the fi rst place. Th e same connection 
holds f or t he i ncreasing de pendence o f c ultural e vents a nd i nstitutions o n 
private funding. Corporate tax breaks have eroded the fi nancial basis of many 
cultural events and institutions and made them dependent on corporate spon-
sorship. Instead of creating suspicion among citizens, however, corporations 
have successfully managed to make people believe that such events and insti-
tutions w ould b e i mpossible w ithout t heir g enerous su pport ( Klein 1 999, 
30ff .). We are trapped in a classical vicious cycle: in an era of expanding mar-
ket c oordination, governments a re not only getting weaker but a lso p oorer 
(Strange 1998, 135); and as they get poorer, they are forced to rely even more 
heavily on the market that makes them weaker— the golden straitjacket is get-
ting tighter and tighter.
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Shifting Authority to Multinationals in Po liti cal 

Pro cesses: Lobbying

Th e countervailing power posed by governments is not eroding only through 
multinational c orporations e vading t heir t ax o r r egulatory a uthority o r 
through privatization of traditional public sectors; po liti cal pro cesses too have 
become more susceptible to corporate lobbying and more dependent on their 
fi nancial contributions to campaigns, candidates, or po liti cal parties.

Large multinational c orporations are g aining gr owing infl uence i n a nd 
over formal po liti cal pro cesses and decisions. Th ey have realized the crucial 
role of po liti cal infl uence in their success on the market and in the preserva-
tion of their power. Accordingly, they have steadily increased their pressure 
and infl uence on the po liti cal system and have used their fi nancial potency to 
distort demo cratic pro cesses and to b uy access to p o liti cal decision making. 
At a time in which elections are being decided less and less over factual issues 
and are based on the right marketing strategies and media coverage, the cost 
of po liti cal campaigns and elections has been rising to astronomical heights. 
Th e money required to w in elections by far exceeds the capacity of member-
ship contributions, a nd large corporations a re more t han w illing to s tep i n 
and fi ll the gap.

By feeding the po liti cal carousel with the funds needed, large corporations 
become t he l ifeline o f p o liti cal c andidates a nd pa rties a nd t urn demo  cratic 
pro cesses into a function of corporate interests. In the almost entirely com-
mercialized election pro cesses of the United States, the two parties raised $393 
million in “soft  money” during the 2000 election cycle alone (Hertz 2001, 91). 
In the 2004 cycle donors with business interests contributed an estimated $1.5 
billion to politicians and po liti cal parties (SustainAbility and WWF 2005, 5). 
Between 1997 and 2003 the 25 largest pharmaceutical companies spent $48.6 
million on election campaigns (Public Citizen 2003, 2); similar amounts can 
be found for the tobacco industry, which contributed more than $30 million to 
members o f C ongress a nd t he t wo p o liti cal pa rties b etween 1987 a nd 1996. 
Even though it is diffi  cult to l ink c ertain p olicy c hanges to a sp ecifi c donor 
company, the general correlation between industry donations and the number 
of votes in Congress in favor of the respective industries leaves no doubt about 
the success of such corporate po liti cal strategies (Hertz 2001, 96f.).

Corporate attempts to gain an edge over demo cratic pro cesses and elected 
politicians b ecome mo re suc cessful t he mo re t ightly a c ountry p uts o n t he 
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golden straitjacket. Not only are governments forced to deregulate their econ-
omies, but even those regulations that remain in place are increasingly a re-
fl ection o f t he p references o f t he l argest a nd mos t p owerful g lobal ma rket 
players (Underhill 1997, 43). Regulation, once a central counterforce to corpo-
rate p ower, i s mo re a nd mo re t urned i nto t he o pposite: a ma nifestation o f 
corporate authority (Derber 1998, 149).

Economic c onsiderations a nd t he s truggle f or c ompetitiveness a re n ot 
only turning into the main concern of national policy making but form the 
cornerstone a lso i n i nternational relations. Relationships between countries 
are increasingly driven by economic interests, and this eff ectively puts multi-
national corporations and their industry associations in a position to d ictate 
foreign p olicy ( Hertz 2 001, 7 0). C aught i n t he g olden s traitjacket, g overn-
ments increasingly evaluate genuine po liti cal questions such as human rights 
issues, humanitarian interventions, and sanctions in purely economic terms. 
Th us they render themselves more dependent on information and guidance of 
corporations and their lobbyists. As a result, corporations and their advocates 
enter p o liti cal p ro cesses i ncreasingly a lso t hrough t he do or o f e xperts a nd 
policy advisors.

Th e increased dependence of politicians on the expertise of corporations 
and t heir r epresentatives i s a d irect c onsequence o f t heir do minance o ver 
political- economic structures. Th us Susan St range’s (1988, 130f.) perception 
in 1988 that such dependence would sooner or later result in increased sus-
ceptibility to c orporate i nfl uence i n p olicy ma king w as c orrect. Th e conse-
quence is that more and more regulations are being removed or tilted toward 
corporate i nterests. W hile t he s tate i s sl owly b eing de prived o f s etting t he 
context and the limitations for the pursuit of private corporate interests, it is 
now those corporate interests that dictate the context for public policy mak-
ing. Business, as former labor secretary Robert B. Reich wrote in a 2001 New 
York Times article, “is in complete control of the machinery of government” 
(R. B. Reich 2001).

A look at the statistics suffi  ces to realize the extent of corporate infl uence 
over our allegedly demo cratic po liti cal pro cesses. In 2005 the Eu ro pe an Par-
liament’s website reportedly listed 5,039 accredited lobbyists working for large 
corporations (Bianchi 2005). However, Corporate Eu rope Observatory (2005, 
8ff .), a Eu ro pe an research and campaign group targeting topics connected to 
corporate po liti cal power, estimates a total of over 15,000 Eu ro pe an  Union (EU) 
lobbyists. Two- thirds o f t hem r epresent b ig b usiness, w hile o nly 2 0 p ercent 
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represent NGOs. Th e remaining 10 percent represent the interests of regions, 
cities, and international institutions. Big business is believed to spend up to 1 
billion euros on lobbying yearly.1

Th e situation in Washington looks no diff erent. Aft er the Republican take-
over on Capitol Hill in 2000, the number of registered lobbyists skyrocketed 
to 34,750 (Birnbaum 2005). Th e Center for Public Integrity reports that lobby-
ists have spent nearly $11 billion between 1998 and 2005 to i nfl uence mem-
bers o f C ongress a nd f ederal offi  cials o n l egislation a nd r egulations ( Knott 
2005). In 2004 expenditures on lobbying Congress and the White  House, as 
well as other federal agencies, amounted to over $3 billion, up from $1.6 bil-
lion i n 1998 (SustainAbility a nd W WF 2 005, 6). Th ese i ncreased e ff orts by 
corporations have paid off : ac cording to t he Washington Post the number of 
new federal regulations declined by 5 percent between 2000 and 2005, and the 
number o f p ending r egulations t hat w ould c ost c orporations $ 100 m illion 
dropped by 14.5 percent (Birnbaum 2005)— not to mention the body of laws 
and regulations that secure corporate welfare in the hundreds of millions of 
dollars every year. Hence corporations have strong incentives to increase their 
spending for having a say in Washington. According to the Center for Public 
Integrity, the pharmaceutical and health products industry lobbied on more 
than 1 ,400 c ongressional b ills b etween 1998 a nd 2 005 a nd sp ent a to tal o f 
$612 million on lobbying— the Pharmaceutical Research and Manufacturers 
Association (PhRMA), the industry’s lobbying group, alone spent more than 
$65 million (Ismail 2005). In 2007 the industry spent a record $189 million for 
its lobbying eff orts on Capitol Hill, of which PhRMA spent $23 million (Is-
mail 2008).

Calling lobbyists the “fourth branch of government” is neither an exaggera-
tion nor an empty meta phor. Th e boundaries between government and business 
are blurring. Charles Derber (1998, 119) even sees t he melding of government 
and business as one of the defi ning features of our time. Th is assessment is both 
plausible and somewhat ironic. It is plausible because it is the logical consequence 
of t he o ngoing e conomization o f p olitics. Th e p henomenon o f t he “revolving 
door” is symptomatic of this insight; the Center for Public Integrity found that 
some 240 former members of Congress and agency heads are now active lobby-
ists, and an additional 2,200 lobbyists used to work in se nior government posi-
tions (Knott 2005). It is ironic, on the other hand, because the melding of govern-
ment and business, of private and public, and of po liti cal and economic is the 
result of the attempt of economic liberals to separate these spheres.
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While the increasing fusion of business and governments strengthens the 
position of the corporation, it undermines that of governments, not only in 
their relation to business but also within the public at large. While we tend to 
accept silently and unquestioningly the rule of corporate values over our lives, 
we lose trust in our politicians who increasingly function according to those 
same c orporate p rinciples. P oliticians w ho ac cept ma ssive c orporate do na-
tions and turn out to b e corrupt and driven by corporate interests lose their 
credibility a nd t heir bac king i n t he public. C onsequently, t he legitimacy of 
government a nd p oliticians i s i ncreasingly b eing que stioned, w hile t hat o f 
corporate p ower i s si lently ac cepted. F rom t his p erspective, c orporations 
have literally put governments in checkmate. Th ey have secured government 
support f or t hemselves w hile a t t he s ame t ime t urning t he p ublic a gainst 
their governments, leaving them virtually without a legitimate purpose and 
thus without the capacity to be a legitimate countervailing force to corporate 
power.

Under t hese c ircumstances c orporations a re i ncreasingly c onfronted 
directly with claims of people who bypass the powerless traditional po liti-
cal channels in order to e xpress their concerns and demands. Addressing 
corporations d irectly, t hey b elieve, i s a mo re r eliable w ay o f b eing h eard 
(Hertz 2 001, 112). H ence c orporations a re b ecoming mo re a nd mo re e x-
posed to direct po liti cal claims of people without those claims being medi-
ated by governments or markets. Th ey are, in other words, acting in genu-
inely po liti cal roles. However, within this ultimate source of authority also 
hides i ts b iggest t hreat, f or i t i s p recisely t his u nmediated e xposure to  
claims for justifi cation and this shift ing relation between t he corporation 
and people from primarily economic to p redominantly po liti cal that pro-
vides t he breeding ground for society to r eestablish eff ective countervail-
ing power.

Sovereignty at Bay?

Ever s ince R aymond Vernon pu blished h is g roundbreaking a nalysis Sover-
eignty at Bay in 1971, discussions concerning the power of multinational cor-
porations have been connected closely to the concept of sovereignty of nation-
 states. Using a notion so momentous for modern society to draw attention to 
the rising power of multinationals is both eff ective and dangerous because it 
is l ikely to l ead to c ontroversies a nd m isunderstandings. Twenty years later 
Vernon w arned a gainst u sing b ook t itles t hat c arry o nly ha lf t he me ssage 
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(Vernon 1993, 19). Indeed, both the supporters and the critics of the thesis of 
contested national sovereignty still regularly quote Vernon’s work. However, 
they o ft en r efer s olely to i ts t itle r ather t han t he c ontent o f t he b ook. Th e 
controversy— and a g reat de al o f t he m isunderstandings c onnected to i t— 
does not even revolve around whether multinationals really gained power 
while na tion- states l ost s ome o f t heirs, b ut r ather a round d iff erent under-
standings of the notion of sovereignty. In other words, the controversy is se-
mantic rather than empirical.

While supporters of the sovereignty- loss thesis point to t he d iminishing 
autonomous decision- making power of states, critics argue that despite these 
factual constraints governments still have formal authority over most areas of 
public concern and still hold the ultimate power to overrule and veto any of 
the nonstate actors’ decisions. Th e key to solve the controversy seems to take 
us back to the distinction between the factual loss of governments’ capability 
to ma ke a utonomous p olicy de cisions a nd t he r evocation o f i ts f ormal 
decision- making authority (Th omson and Krasner 1989, 196). Th is  diff erence 
ultimately crystallizes in diff erent understandings of power. A focus on tradi-
tional concepts of relational power leads to a perspective of uncontested state 
sovereignty because it i solates t he relation between t he t wo powerful ac tors 
from the structure they are embedded in. Th erefore, it emphasizes only for-
mal power and authority. As a result, the state is still seen as the ultimate epi-
center o f p ower b ecause i t en joys f ormal a uthority o ver t he m ultinational 
corporation. An examination of the relation between states and multination-
als in the realm and the structures of global markets, however, yields diff erent 
results. It reveals that de facto the state’s authority is oft en undermined by the 
workings o f t hese s tructures. H ence t here i s i ncongruence b etween t he 
state’s formal authority and its factual capability to exercise it (Keohane 2000a, 
117). For example, even though the state retains its formal right to tax multi-
nationals, its capability to exercise it has diminished considerably (Strange 
1996, 62).

Th us when we talk about the nation- state’s alleged loss of sovereignty, we 
must distinguish between formal and factual sovereignty. Although factually 
the na tion- state’s s overeignty o ver i ts p olicy- making p ro cesses s eems to b e 
jeopardized, its formal sovereignty is aff ected only when it willingly transfers 
also its formal decision- making authority. However, recent trends of corpo-
rate rule making, which will be addressed in the following paragraphs, seem 
to herald a shift  of authority even in the formal sense.
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Governing Themselves: Corporate Rule Making

Th e last remaining domain of potential countervailing force is the global po-
liti cal economy itself. We already know that competition in general and spe-
cifi cally at the global level is systematically enhancing, not curbing, the power 
of t he l argest m ultinationals. A lthough t he t ight f orces o f g lobal fi nancial 
markets a re w ithout a do ubt o ne o f t he mos t e ff ective d isciplinary i nstru-
ments f or m ultinational c orporations’ p ower, t hey a lso w ork v ery m uch i n 
their general interest. Th ey promote the same values, provide the most impor-
tant resource for corporate growth, and create the po liti cal space within which 
many of the key decisions of global corporations materialize. Not least, they 
are one of the main reasons for the ongoing decline of the nation- state’s regu-
latory a utonomy. Th erefore, i n o rder to c omplete t he p icture o f p otential 
countervailing forces, we must analyze the international regulatory landscape 
in the global po liti cal economy.

As I  noted earlier, economic g lobalization systematically overstrains t he 
“regulatory umbrella of the state” (Sassen 1996, 8) and diminishes the relative 
signifi cance of any one nation- state as a po liti cal actor in the global po liti cal 
and economic arena. Again, we can draw an analogy with the situation at the 
very beginning of the 20th century, when the fi rst wave of corporate mergers 
profoundly transformed the American economy. Th e sharp increase in inter-
state economic relations through corporate mergers, as well as the increasing 
competition among states for corporate patronage, largely shift ed their regu-
latory responsibility over corporations to the federal government (Bowman 
1996, 71). Th e diff erence in comparison with today’s “global shift ” (Dicken 
1998), however, is that today there is no central authority at the g lobal level 
that could step in as the federal government did in the early years of the 20th 
century. Th ere is no adequate framework at the global level that compensates 
for the widening regulatory gap b etween the separate (and thus weakening) 
national units of policy making and globalizing economic pro cesses and ac-
tivities (Hirst and Th ompson 1999, 193; D. Held 2004, 90). On the contrary, 
the d iff usion o f authority away f rom governments ha s c reated a r egulatory 
vacuum or, to u se Susan Strange’s (1996, 14) words, a “y awning hole of non- 
authority.”

Th is aspect is novel in the history of economic globalization. Th e fi rst wave 
of global capitalism led to the emergence of an international economy, which 
merely l inked d iscrete, na tional e conomies t hrough c ross- border e conomic 
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relations, as opposed to a truly global economy, which fuses them “into a co-
herent  whole” (Kobrin 2002, 45ff .). Even the postwar international economy 
that emerged aft er the Bretton Woods Conference in 1944 was still too tightly 
regulated for g lobalizing ma rkets to mo ve b eyond t he c ontrol of s tates a nd 
international authorities (Strange 1998, 1). Aft er all, the postwar international 
economy was designed with the goal of ensuring domestic policy autonomy 
and international monetary stability. Hence the agreements made at the global 
level actually prevented national economies from overexposure to open global 
markets a nd explicitly left  room for national governments autonomously to 
pursue economic stabilization and social welfare policies (Gilpin 2000, 57ff .) . 
Th us national regulation remained dominant during the postwar period, and 
international institutions  were designed to complement it where necessary 
(Hirst and Th ompson 1999, 193). John Ruggie (2003, 94) called this the “em-
bedded liberalism compromise,” that is, a form of economic liberalism embed-
ded in social community. It allowed national governments cautiously to balance 
free- trade agreements with their domestic commitment to protect the weaker 
members o f s ociety. A ccording to J ohn Ken neth G albraith (1977, 225), t he 
time of embedded l iberalism, or, in his words, the “Age of Keynes,” was the 
time “ when c apitalism r eally w orked.” I t w as c apitalism w ith a s ocial c on-
science, t hat i s, a c apitalism t hat to ok i ts c ritics s eriously a nd, a s a r esult, 
aimed at balancing the growing inequalities and instabilities that are inherent 
in any capitalistic system (Th urow 2003, 137).

Lester Th urow (2003, 137) has no doubt that what was possible in the post-
war period between 1950 and 1972 could be done also in the current stage of 
globalization. It is not that global markets are ungovernable by nature. Global 
economic governance is not a matter of impossibility but one of po liti cal will 
and insight. Both, however,  were trampled during the G7’s adoption of neolib-
eral f ree- market policies in t he 1980s a nd 1990s. Th e new “consensus” over 
the proper purpose and aim of international institutions that emerged during 
the 1980s did not emphasize eff ective regulation of national and international 
markets but their subordination to the rule of unhindered competition. Th us  
nation- states t ransferred a subs tantial a mount o f t heir domestic r egulatory 
authority to t ransnational r egimes a nd o rganizations ( Lipschutz a nd F ogel 
2002, 115), which  were predominantly concerned with enforcing and further-
ing free global markets. As a consequence, many of the fundamental respon-
sibilities formerly attributed to the state  were no longer adequately discharged 
by anyone (Strange 1996, 14).
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Th e I MF a nd t he World B ank, t wo i nstitutions t hat  were c reated a s a  
Keynesian brainchild,  were meant to be instruments for the reconstruction 
of Eu rope aft er the Second World War and for the world’s protection from 
recurring market crises. Today, however, they are promoting and enforcing 
minimal g overnment t hroughout t he w orld a nd ha ve b ecome ma jor en -
gines of t he rapid i ntegration of g lobal ma rkets. Th ey  oft en contribute to 
global instability rather than fulfi ll their original mandate as a stabilizing 
force in the global economy. Th ey have put the interests of rich nations over 
those of the poor and have promoted policies for the strong and to the det-
riment of t he weak. Keynes, a s Joseph St iglitz (2002a, 12f.) contemplates, 
would b e rol ling o ver i n h is g rave i f h e s aw w hat ha s happ ened to t hese 
institutions.

A similar story can be told about the World Trade Or ga ni za tion. Th e 1993 
Uruguay Ro und s trengthened t he W TO’s a uthority c onsiderably. Th is  in-
creased authority is used predominantly to r ule out regulatory and jurisdic-
tional d iscrepancies bet ween d iff erent s tates. Suc h d iscontinuities a re p er-
ceived a s ma jor ba rriers to g lobal c ommerce ( Rodrik 2 002, 3). To b e su re, 
eff orts toward creating a more harmonious global regulatory landscape are 
not to b e condemned per se and across the board. What is worrisome about 
the current approach, however, i s t hat t he targets for removal a re predomi-
nantly s ocial a nd en vironmental r egulations a t t he na tional l evel. Th ey  are 
considered p rotective me a sures a nd t hus u nwarranted i nterventions i n t he 
market (Stiglitz 2002a, 216). Th e current approach aims not at creating har-
monious and consistent regulation at the global level but at removing regula-
tion a ltogether. Regulatory harmonization in fact seeks to el iminate politics 
from certain contentious domains and issues by shift ing regulatory authority 
beyond the domestic sphere (Lipschutz and Fogel 2002, 119).

Th us the expansion of international cooperation has not signifi cantly en-
hanced t he su pranational r egulation o f m ultinational c orporations ( Kahler 
and Lake 2003, 425). Th e Uruguay Round did stipulate the need for improv-
ing the regulatory framework for FDI, but we are still far from having a holis-
tic system of rules, let a lone a sp ecifi c international law, in place t hat could 
eff ectively govern global FDI fl ows and the issues connected to them, such as 
taxation, transfer pricing, or t he use of incentives in governmental bidding 
wars (Gilpin 2000, 183; 2001, 300f.). On the contrary, the eff orts so far have 
predominantly focused on further liberalization of FDI fl ows rather than on 
their eff ective regulation (Hirst and Th ompson 1999, 214).
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Th ere have b een a n umber of attempts to b uild a n overarching i nterna-
tional s ystem f or t he r egulation o f m ultinationals, b ut t hey  were a ll a ban-
doned or rejected. In 1974 the UN Economic and Social Council founded the 
Commission on Transnational Corporations, whose mandate was to develop 
a c ode o f c onduct f or m ultinationals. Th e n egotiations, h owever, s tagnated 
over confl icting claims between developing and industrialized countries and 
eventually  were abandoned in 1992 (Haufl er 2 001, 16f.). O ther i nstruments 
such a s t he O r ga ni za tion f or E conomic C ooperation a nd De velopment 
(OECD) Guidelines or the ILO Tripartite Declaration remained of only minor 
regulatory signifi cance. Th e most recent initiative to e stablish a si ngle over-
arching code for transnational corporations, launched by the UN in 2003, is 
currently suff ering the same fate as those previous attempts. Th e Norms on 
the Responsibilities of Transnational Corporations and Other Business Enter-
prises with Regard to Human Rights (UN Norms)  were arguably one of the 
most promising initiatives so far but ultimately proved too weak to overcome 
the powerful interests opposing them. I w ill elaborate on these norms in the 
section “ Remedial D uties a t t he G lobal E conomic P olicy L evel: Re gulatory 
Obligations” in chapter 9 of this book.

Th is leaves the Multilateral Agreement on Investment (MAI) proposed by 
the OECD in 1995 as a new attempt to create a regulatory system for FDI. Its 
goal was to establish a new body of international investment laws that would 
give corporations the unconditional r ight to b uy, sell, and conduct fi nancial 
operations all over the world (Global Policy Forum n.d.) and to sue na tional 
governments t hat u ndermine c orporations’ i nterests b y i mposing “ unfair” 
restrictions (e.g., restrictions motivated by the protection of the environment, 
public h ealth, a nd t he l ike). C onfl icting claims over this controversial pro-
posal eventually left  t he negotiations in a p o liti cal deadlock. Th e t reaty was 
torpedoed by the joint eff orts of NGOs and pressure groups, which correctly 
claimed t hat M AI was a n instrument to l ock in t he course of l iberalization 
and w as l ikely to w eaken r ather t han i mprove g overnmental c ontrol o ver 
FDI. Furthermore, the negotiations took place with the exclusion of the ma-
jority of developing countries, which explains their fi erce opposition to the 
agreement. Th e antidemo cratic MAI was not fi t to fi ll the regulatory gap at 
the g lobal level, a nd its rejection was not only t he logical but a lso t he r ight 
consequence.

Th us, rather than regulating multinational corporations, the global eco-
nomic system works squarely in their favor. Given this lack of regulatory su-



When Multinational Corporations Act like Governments   249

pervision, multinational corporations have themselves turned into key forces 
in the global po liti cal and even legislative arena. As a result, policy and deci-
sion making at the global level is oft en a  d irect f unction or  e xpression of 
multinational c orporations’ i nterests. P rivate c orporations a nd i nterest 
groups such as the Eu ro pe an Round Table of Industrialists  were tremen-
dously infl uential in pressuring national governments to open up their econ-
omies a nd adopt t he Washington C onsensus (Currie 1999, 22 ; Hertz 2001, 
29). Today they are oft en directly involved in the creation and formulation of 
policies on the international po liti cal stage (Chomsky 1999, 20). Peter Suther-
land, t he f ormer d irector g eneral o f t he W TO, ha rdly c onceals w hat t he 
WTO stands for. For him, the WTO represents “a forum for the development 
of economic policy in the interest of corporations all over the world,” and for 
this, he states, “the WTO functions reasonably well” (Sutherland 1999, 55). 
Th us corporate interests have traditionally been the yardstick for WTO deci-
sions a nd r ulings, e ven i f t hey w ent a gainst t he w ishes o f demo  cratically 
elected governments (Hertz 2001, 82). In 1997, for example, the Indian gov-
ernment had to overrule the upper  house of Parliament in order to pass a bill 
that would ensure compliance with the WTO’s TRIPs rules. Th e reason that 
the WTO stepped in was a projected loss in the range of $500 million for U.S. 
companies. Th e mere threat of WTO sanctions led the Indian government to 
back down and to circumvent the regular demo cratic pro cess in order to en-
force p riority o f c orporate i nterests o ver na tional demo  cratic de cisions 
(Mytelka 2000, 45).

As much as  international agreements  were instrumental in  expanding 
the free market, the involvement of multinational corporations in the pro-
cess was usually critical for pushing them through (Vernon 1998, 143). Th us  
the integration of world markets, that is, the replacement of the cooperation-
 based Bretton Woods system by a system of market- based governance, was 
less a result of cooperative decisions of governments than a pro cess directed 
by powerful market actors and a sma ll number of rich countries with con-
gruent interests (Sassen 1996, 25; U NDP 1999, 98; St range 2000, 149; Lip-
schutz a nd F ogel 2 002, 119). A t t he g lobal l evel t here a re f ew h istorically 
grown formal po liti cal pro cesses within well- defi ned po liti cal bodies. Th is  
renders newly emerging negotiations, policies, and regulations much more 
susceptible to corporate infl uence. Such infl uence goes far beyond “conven-
tional” l obbying a nd oft en put s m ultinational c orporations i n a  p osition 
factually to veto international economic agreements. Th e active objection of 
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multinational corporations is an a lmost certain death sentence for any in-
ternational a greement a ff ecting t heir transborder business activities (Ver-
non 1998, 143f.). An increasing number of business representatives enter the 
po liti cal r ule- a nd decision- making pro cesses a s experts, con sul tants, a nd 
advisors and are oft en directly involved in “draft ing the fi ne print” of such 
international economic agreements (Vernon 1998, 144). Th ey  oft en contain 
several thousand pages full of technical details that require familiarity with 
and expertise in all thinkable industries and markets, which makes the ad-
visory s er vices o f m ultinationals a nd t heir r epresentatives a lmost i ndis-
pensable (Vernon 1998, 145). Th is puts governments and intergovernmental 
organizations in an arguably tricky situation: they increasingly lack the ex-
pertise n ecessary f ully to o versee t he n umerous h ighly c omplex a reas o f 
business and depend on the direct cooperation of the very companies they 
are supposed to regulate (Currie 1999, 19). As a result, governments increas-
ingly hand over the regulatory responsibility to multinational corporations 
themselves.

Th ere are three broad areas in which multinational corporations emerge 
as active policy and rule makers in the global po liti cal arena. First, they en-
gage in economic rule making, which involves them directly in the regulation 
of their own business activities. Second, they are increasingly concerned with 
creating voluntary standards in order to regulate the social and environmen-
tal side eff ects of their business activities. Th ird, they enter social and envi-
ronmental p olicy- making p ro cesses, w hich t arget t hose g enuinely g lobal 
problems that can be solved only by collaborative eff orts. Th e following para-
graphs will deal with each of these areas separately. One must keep in mind, 
however, t hat t he b oundaries b etween t hem a re not c lear- cut a nd a re oft en 
blurred by extensive overlaps.

Multinational Corporations as Economic Rule Makers

Industry self- regulation is not a new phenomenon. In the Middle Ages it was 
the dominant form of governance of international commercial relations. In-
ternational commercial relations  were characteristically not subject to l ocal 
commercial laws and  were oft en left  entirely unchecked by public authorities. 
Hence 16th- century merchants started to de velop their own system of rules 
for cross- border exchange. Th ey created their own law, the so- called law mer-
chant, a nd en forced i t i n t heir o wn i n de pen dent mer chant c ourts ( Cutler 
1999a, 69). Th e law merchant was essentially custom law. It aimed at the pro-
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motion of better business practices, at fi lling t he gaps o f e ach jurisdiction’s 
commercial law, and at harmonizing disparate approaches in diff erent mar-
kets and nations (Steinhardt 2005, 221). Th is uniformity of the medieval law 
merchant, h owever, w as ero ded d uring t he emerg ence o f t he W estphalian 
system. Th e law merchant ceased to exist as an autonomous legal order. It was 
gradually integrated into the domestic legal systems of sovereign nation- states 
and c odifi ed a s p rivate i nternational t rade l aw ( Cutler 1 999a, 7 0; Ha ufl er 
2001, 15).

Th e late 20th- century eff orts by governments to integrate their economies 
into global markets have created a new demand to harmonize and unify these 
nationally d istinct l egal s ystems. A lthough g overnments p rimarily p ursue 
this g oal t hrough h eavy l iberalization a nd der egulation o f t heir do mestic 
economies, it is again the (transnational) commercial actors themselves who 
engage in the creation of a “New Law Merchant” (Cutler 1999a, 72). Th ei r aim 
is to shap e a c alculable en vironment f avorable to i nternational b usiness b y 
generating soft  and optional law that is based on the consent of the commer-
cial actors themselves. Th erefore, as Cutler (1999b, 313) specifi es, this new law 
merchant corresponds to t he general “neoliberal commitment to r egulatory 
norms that facilitate and supplement the private ordering of commercial rela-
tions.” Symptomatically, in various international markets the most important 
rules on access to resources or to markets have been worked out by cartels or 
small oligopolistic groups of large corporations (Strange 2002a, 205). Multi-
national corporations a nd t heir business associations a re increasingly regu-
lating the entire pro cess of transacting, from contracting to transporting, fi -
nancing, i nsuring, a nd e ven r esolving d isputes ( Cutler 1 999b, 3 16). Th e 
International Chamber of Commerce, which consists of companies and busi-
ness associations from over 140 countries, for example, has been developing 
self- regulatory rules and tools for facilitating international business transac-
tions for almost a century (Jackson and Nelson 2004, 185).

Th is  “soft  infrastructure” is developed in diff erent forums in which private-
 sector entities regularly play important, if not decisive, roles (J. Nelson 2002, 
54). Such forums take place in both international and transnational arenas and 
vary i n t heir de gree o f i nstitutionalization (Cutler 1 999b, 3 07f.; 2 002, 2 8f.). 
Th ey range from informal industry practices and increasing institutionalization 
through t rade a ssociations a nd s elf- regulatory o rganizations to i nternational 
regimes where “private and public elites [ . . .  ] committed to privatization and 
deregulation” (Cutler 1999b, 308) share regulatory authority.
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Such industry self- regulation is not only enhancing the power of multina-
tional corporations but a lso contributes decisively to t he separation of  t heir 
activities from governmental and social control (Cutler 1999a, 73). Th er efore, 
it is eff ectively eliminating countervailing power and consolidates the po liti-
cal authority of multinational corporations i n t he g lobal po liti cal economy. 
However, multinational corporations are ruling themselves not only by deter-
mining the core rules of the game in the global market but also by regulating 
the side eff ects that derive from their business conduct.

Multinational Corporations as Regulators of Social and 

Environmental Side Effects

Th e WTO’s attempts to el iminate regulatory and jurisdictional discontinui-
ties between states show that unifi cation at the global level is oft en achieved 
at the cost of social and environmental regulations at the national level. As a 
consequence, the shift  of regulatory authority to the global level increasingly 
confronts multinationals with a need to e xpand their self- regulatory eff orts 
also i nto a reas t hat a re c ommonly n ot r egarded a s e ssential to t heir c ore 
business activities (Haufl er 2001, 14). Hence while national governments de-
regulate their economies, multinationals are increasingly expected to regu-
late the so- called side eff ects of their business conduct themselves. Th ey  have 
responded with increasing collective eff orts to design and implement a grow-
ing n umber o f s ocial a nd en vironmental s tandards. Th ey h ave d eveloped 
self- regulatory policies and instruments such as corporate codes of conduct, 
management, and accounting systems that translate those commitments into 
specifi c roles and responsibilities within the company, implementation pro-
grams, as well as monitoring, auditing, certifi cation, and labeling programs 
(Haufl er 2 001, 1 2). T oday suc h s tandards, p olicies, a nd i nstruments a re 
emerging a s a sig nifi cant a nd i mportant n ew s ource o f g lobal g overnance 
(Haufl er 2001, 1).

Th e rationale for corporations to commit to voluntary social and environ-
mental standards might vary. Some might indeed adopt such standards out of 
a serious commitment to c orporate social responsibility, while others might 
see them as a strategic defense against growing NGO pressure and its poten-
tially n egative i mpacts o n t heir r eputation. Ma ny c orporations, h owever, 
might si mply c hoose voluntary s tandards a s t he l esser e vil t han regulatory 
mea sures that might be forced on them otherwise. Governments, on the other 
hand, might welcome corporate self- regulation precisely because it provides a 
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potential solution to t heir d ilemma between having to p rotect society f rom 
negative side eff ects of corporate activity and being forced to stay competitive 
in the global marketplace (Haufl er 2001, 2).

Although industry self- regulation consolidates corporate authority at the 
global po liti cal level, the implications of voluntary social and environmental 
standards reach even further. Multinational corporations, as we saw earlier, 
draw their authority from the factual legitimacy created through the “corpo-
rate mystique.” Voluntary s tandards i n s ocial a nd en vironmental do mains, 
however, potentially create a novel form not only of factual but also of genu-
inely normative legitimacy for their dominant position in the global po liti cal 
economy. Th ese standards oft en include soft  enforcement mechanisms based 
on public s crutiny a nd pressure a nd a re t hus t ied to t he corporations’ own 
economic interest in a good reputation. By exposing corporate behavior to 
public scrutiny, these standards create a s ense of demo cratic legitimacy and 
turn c orporate s elf- regulation in to a  q uasi- legitimate f orm o f g overnance. 
Th us corporate social and environmental self- regulation might well be inter-
preted as a fi rst attempt of corporations to reach a morally legitimate status as 
governing institutions.

What is striking about corporate self- regulation, whether in the areas of 
corporations’ core activities or in the realm of their side eff ects, is that corpo-
rations not only “legislate” the rules for their own conduct but simultaneously 
also p erform t he e xecutive a nd j udicial f unctions i n r egulating t hemselves 
because none of the prevailing standards are endowed with formal enforce-
ment a nd mo nitoring s ystems. I t i s o ne o f t he de fi ning features of self- 
regulation that its subjects both design and enforce the rules (Haufl er 2001, 8). 
From this perspective, multinational corporations execute powers that under 
the rule of law and the separation of powers are not even granted to govern-
ments. Hence self- regulation is probably the most eff ective way imaginable for 
multinational corporations to curb countervailing powers, as well as the most 
explicit for m of  s hift ing a uthority a way f rom el ected a uthorities to p rivate 
institutions.

Multinational Corporations as Public Policy Makers in the 

Global Po liti cal Arena

Th e two forms of self- regulation discussed in the preceding sections are not 
the only way multinational corporations a re entering t he policy- a nd r ule- 
making pro cesses at the global level. As public bud gets are getting tighter 
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and the call for effi  ciency louder, managerial expertise is turning into a valu-
able asset also for public policy making and problem solving in broader so-
cial and environmental domains. Many of the present social, economic, and 
environmental challenges are, as mentioned earlier, inherently global and 
characterized b y h ighly i nterdependent c auses a nd e ff ects. A s suc h, t hey 
have simply become too complex to be solved by any one actor alone (J. Nel-
son 2002, 2ff .; 2 004, 24). Th us by increasingly integrating corporations into 
social, environmental, a nd economic policy ma king, public bodies hope to 
gain access to information, new ideas, and solutions that may be more viable 
for i mplementation (Rondinelli 2 002, 4 04). Th is l eads to t he emergence o f 
new forms of public- private partnerships, many of which grant considerable 
infl uence to the partnering corporation over the policy decisions of the pub-
lic body.

It is against this background that not only the Bretton Woods institutions 
but also a g rowing number of UN agencies have intensifi ed their collabora-
tive eff orts with the private sector and have established new and innovative 
types of partnerships with business. Th ese partnerships are qualitatively dif-
ferent from earlier forms of collaborations that the UN maintained with 
corporations for procurement purposes or philanthropic resource mobiliza-
tion. In contrast to those earlier forms, the defi ning features of these new types 
of c ollaboration i nclude s hared pro  cesses of  d ecision m aking a nd pro blem 
s olving. Th e partners literally work together “at all levels and stages” (J. Nelson 
2002, 47).

Jane Nelson (2002, 43ff .) distinguishes two main types of relationships 
involving business in the broader policy- and rule- making pro cesses of the 
UN. First, business corporations may participate formally or informally in 
intergovernmental pro cesses, that is, in offi  cial intergovernmental deliber-
ations, a s w ell a s i n t he i nstitutional g overnance a nd t he n ormative a nd 
standard- setting s tructures o f t he U nited N ations s ystem (N elson 2 002, 
63ff .). Such involvements may include full participation of business in UN 
governing b odies a nd i n f ormal c onsultative r elationships t hrough adv i-
sory bodies, formal commissions, committees, task forces, experts’ meet-
ings, or working groups. Also, business involvement in UN pro cesses may 
be established t hrough observer status or ad h oc participation at General 
Assembly p roceedings, i nvitations a s memb ers o f nat ional dele gations at  
UN c onferences, o r ac creditation f or sp ecifi c c onferences a nd e vents. I n 
addition to such formal business involvement, there are a variety of infor-
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mal mechanisms for business participation in intergovernmental pro cesses. 
Generally, the private sector is represented by its offi  cially accredited busi-
ness and professional associations, but it is not uncommon for individual 
business leaders or private- sector experts to enter the policy- making pro-
cess directly.

Th e s econd t ype o f r elationship i s e stablished t hrough s o- called g lobal 
public p olicy n etworks ( see, e .g., B enner a nd Rei nicke 1 999; Rei nicke a nd 
Deng 2000; J. Nelson 2002). Such partnership- based governance networks 
and policy dialogues aim at bringing together actors from the public sector, 
civil society, and business in order to inform and infl uence intergovernmental 
pro cesses and to achieve “cooperative policy solutions to common global or 
cross- boundary problems” (J. Nelson 2002, 73). Th erefore, they engage in the 
development of standards and norms, in the provision of global public goods, 
and in the implementation of international agreements. Th ey  oft en also play 
critical rol es i n p utting i ssues o n t he g lobal p o liti cal a genda ( Reinicke a nd 
Deng 2000, xiii; Benner, Reinicke, and Witte 2004, 196f.). Global public policy 
networks exist in a variety of areas. Th ey are most prevalent in the global en-
vironmental and global public health domains (Streck 2002); however, as we 
saw e arlier, t hey p lay i mportant rol es a lso f or t he c reation o f t he n ew l aw 
merchant.

Global public policy networks have developed mainly during the last 
two de cades. They can be interpreted as a r esponse to t he constant need 
for policy solutions to an increasing number of complex global problems 
arising within the per sis tent governance gap t hat is opening between the 
limited reach of national politics and the lack of centralized governmental 
and rule- making structures at the global level (Benner, Streck, and Witte 
2003, 63; Benner, Reinicke, and Witte 2004, 192f.). Especially the last de-
cade heralded an increase in the number and scope of such networks, and 
their i mportance a nd i mpact a re l ikely to i ncrease f urther i n t he n ear 
future.

Multinational corporations have become major players in g lobal politics 
not least by playing important roles within such networks. In their attempts 
to t ackle prevailing g lobal problems, s tates a nd i nternational organizations 
are no longer in a p osition to bypass the concerns of powerful transnational 
actors who have mobilized around many global issues and strengthened their 
bargaining p osition a round m uch- needed mor al, fi nancial, a nd k nowledge 
resources ( Benner, Rei nicke, a nd Wi tte 2 004, 1 95). Th e a genda t hat d rives 
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corporate involvement in such problem- solving networks and partnerships is 
unclear. Is it their genuine commitment to fi nding su stainable s olutions to 
prevailing societal problems or an opportunistic strategy to s erve their own 
interests? I n our i ncreasingly k nowledge- based e conomy suc h relationships 
between business, public agencies, and NGOs enhance corporations’ access to 
information and knowledge, which could prove to be crucial for achieving a 
competitive edge over their competitors. Irrespective of the corporations’ ra-
tionale for engaging in such partnerships, there is no doubt that they do pro-
vide p otential p latforms f or t hem to shap e t he g lobal p ublic sp here a nd to 
eliminate countervailing power by expanding their authority into the provi-
sion of global public goods.

Th ese new k inds of problem- solving pa rtnerships, a s well a s t he t rend 
toward e xtended s elf- regulation o f m ultinationals, add a c ompletely n ew 
dimension to t he p ublic a nd p o liti cal rol e o f m ultinational c orporations. 
Th ese pa rtnerships, w hich i ntegrate c orporations d irectly i nto t he f ormal 
po liti cal de cision- making p ro cesses a t t he g lobal l evel, a lter t heir f actual 
governing position into a mo re formal governing status. Th us these trends 
send a r ather a mbiguous a nd d ilemmatic message. On t he one ha nd, t hey 
can indeed provide eff ective answers for the increasing number of complex 
global challenges and have the potential to take global business activities to 
a new level of social and environmental sustainability. On the other hand, 
however, they consolidate the governing power at the global level of multi-
national corporations as actors that are not demo cratically legitimized. I 
will come back to these normative questions in connection with multina-
tional c orporations’ obl igations o f j ustice, d iscussed i n pa rt I II o f t his 
book.

In sum, it seems clear that multinational corporations have become key 
players in shaping the international legislative and po liti cal environment. 
Th ey heavily infl uence and oft en even determine national and global regu-
latory p olicies a nd a re a c rucial pa rt o f t he emerg ing n ew l andscape o f 
global governance. Th ey overpower people, markets, governments, and in-
ternational institutions and thus operate in positions of increasing po liti cal 
authority. A ny a nalysis of g lobal justice t hat ig nores t hese new constella-
tions of authority and governance in the global po liti cal economy and the 
role of multinational corporations in them will necessarily remain incom-
plete. Th is conclusion can be stated also from the reverse perspective: an 
account of corporate responsibility that fails to t ake multinational corpo-
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rations’ new role a s primary r ather t han s econdary a gents o f justice i nto 
consideration is  s ystematically i ncomplete. Th e ba sic p rinciples o f g lobal 
justice have been outlined in the fi rst part of this book; it is now time to 
develop a f ramework for c orresponding obl igations of multinational c or-
porations t hat ma tch t heir qu asi- governmental rol e a s p resented i n t his 
second part.





PART III

Multinational Corporations as 
Primary Agents of Justice

The Duty to Respect, Protect, and Proactively 
Realize Human Rights





P
OWER, AS PETER DRUCKER (1994, 101) stated correctly, “must always be 
balanced b y r esponsibility; o therwise i t b ecomes t yranny.” Ob viously, 
the question whether power is exercised formally or merely factually is of 

minor importance in this regard. It is quite evident that the quasi- governmental 
position of multinational corporations must result in substantial correspond-
ing moral responsibilities. Hence this fi nal part of this book will shed light on 
the normative implications of multinational corporations acting in the posi-
tion of primary agents of justice. Th us part III provides an examination of the 
quasi- governmental position explicated in part II in light of the rights- based 
principles of cosmopolitan justice and the corresponding conceptual notion 
of moral obligations developed in part I.

If we consider the pivotal role of justice in the viability of any society, as 
well as the increasingly powerful position of multinational corporations in 
the global po liti cal economy and their profound infl uence on people’s lives, it 
is surprising that especially the booming debate on corporate social responsi-
bility ha s not yet pa id major a ttention to t he c oncept of ( global) justice. I n 
fact, there is hardly any systematic analysis, let alone a complete theory, of the 
corporation’s role from a g enuine justice perspective. Th e dominant percep-
tion still holds that the place to pursue justice in society is the po liti cal realm, 
not business (see, e.g., Streeten 2004, 72). What such statements conceal, how-
ever, is that multinational corporations themselves have become major play-
ers in the po liti cal arena.

Th ere are a few notable exceptions in the literature on corporate responsi-
bility t hat t ake t he justice perspective i nto account. First a nd foremost, I ris 

Chapter 8

Challenging Common Perceptions
Some Preliminary Conceptual Refl ections on 

Multinational Corporations’ Obligations of Justice
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Marion Young’s concept of “po liti cal responsibility,” which I discussed earlier 
in this book, is, according to h er own view, squarely located in the realm of 
justice (see the section “Th e Capability Principle” in chapter 3). By analyzing 
the problem of sweatshops (see Young 2003, 2004, 2008), she explicitly ties the 
concept to c orporate obligations. Hsieh’s (2004) inquiry into the obligations 
of t ransnational corporations f rom t he perspective of t he R awlsian “L aw of 
Peoples” i s a nother e xample. S ymptomatically, ho wever, it  s uff ers f rom t he 
same i nconsistencies a nd e xclusions a s R awls’s t heory o f justice i n general. 
Hsieh does show, on the basis of Rawls, that wealthy peoples have a d uty of 
assistance to burdened societies, but he does not provide an explanation why 
this sh ould c reate der ivative obl igations f or m ultinational c orporations i n 
those c ases i n w hich g overnments f ail to do s o. H ence t he que stion o f t he 
foundation o f suc h c orporate obl igations r emains r ather obs cure. L ogsdon 
and Wood’s (2002) human- rights- based conception of “business citizenship” 
explicitly aims at taking the conventional programs of corporate citizen-
ship a step further by institutionalizing “a pro cess of experimentation with 
the aim of arriving at a just distribution of benefi ts and burdens” (Logsdon 
and Wood 2002, 176). In agreement with t he position taken in t his book, 
they argue t hat ma ny of t he programs c urrently regarded a s voluntary a nd 
community- oriented e lements of  c orporate c itizenship a re i n f act s ocial- 
justice- related duties (Logsdon and Wood 2002, 176). Hence they clearly rec-
ognize the potential contribution that the social justice perspective can make 
beyond conventional approaches to corporate social responsibility. However, 
as “a pro cess of experimentation,” their concept opens up an explorative frame 
for t hinking i n ter ms o f j ustice r ather t han p utting f orth a c omprehensive 
theory. Th is is the void that the book at hand attempts to close.

My elaborations i n t his chapter a im at d rawing t he corporation- specifi c 
conclusions from the general conceptual elaborations on the nature of obliga-
tions of justice in part I. I will draw these conclusions in the form of a critique 
of three existing perceptions and debates about the role and responsibilities of 
corporations in society: the neoclassical business model, conventional ap-
proaches to corporate social responsibility and corporate citizenship, and the 
newly emerging debate on business and human rights. Th is critique will clar-
ify t he c onceptual f eatures o f c orporate obl igations o f j ustice; a t t he s ame 
time, i t w ill provide a s olid foundation for t he rejection o f t he neoclassical 
perspective on business and make valuable suggestions for the improvement 
of the last two debates. On the basis of these preliminary insights, I will then 
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inquire i nto t he s ystematization a nd sp ecifi cation o f d iff erent c ategories o f 
multinational corporations’ obligations of justice in the next chapter.

Refuting the Neoclassical Business Model: From 
Wealth Creation to Just Distribution

Th e t heorization of multinational corporations a s primary a gents of justice 
must lead to t he rejection of the neoclassical business model that has domi-
nated economic theory and thought for more than a century. In the following 
paragraphs I w ill fi rst o utline v ery b riefl y t he ba sic p resumption o f p rofi t 
maximization that underlies the neoclassical business model. I will then test 
its legitimacy in light of the justice- based perspective developed in part I. Fi-
nally, I will briefl y inquire into the feasibility of alternative, more suitable in-
terpretations of the nature of the corporation.

The Presumption of Profi t Maximization: Mea sur ing 

Societal Health Through Corporate Profi ts?

Th e neoclassical concept of the corporation is a refl ection of neoclassical mar-
ket metaphysics. It rests on the utilitarian goal of maximizing society’s aggre-
gate wealth and the belief that this can be achieved by relying on the allegedly 
superior coordinating capacities of the free market. Th erefore, “good” corpo-
rations a re t hought to ad here s trictly to n othing  else but t heir s elf- interest. 
Without having to make this one of their explicit goals, eco nom ical ly success-
ful companies are perceived to be acting in the interest of society as a  whole 
simply by generating large profi ts.

Th is position has been stated most radically in Milton Friedman’s classic 
Capitalism an d Freedom (1962) a nd h is subs equent, very f amous 1970 New 
York Times article on the social responsibility of corporations. Corporate so-
cial responsibility, Friedman (1962, 133) claims, is a “ fundamentally subver-
sive doctrine” with an inherently collectivist core. Its widespread application, 
he argues, would ultimately destroy the foundations of a f ree society (Fried-
man 1962, 1 20). O n t he ba sis o f t his p osition, F riedman d raws h is f amous 
conclusion, which has become t he battle call of t he conservative l ibertarian 
opposition to the corporate social responsibility movement: “Th ere is one and 
only one social responsibility of business— to use its resources and engage in 
activities designed to increase its profi ts so long as it stays within the rules of 
the game, which is to s ay, engages in open and free competition without de-
ception or fraud” (Friedman 1962, 133).
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In a 2005 survey of corporate social responsibility that received wide at-
tention in the business community, the Economist devoted twenty- two pages 
to a r estatement of Friedman’s a rgument a nd a n attempt to def ame t he de-
mand for corporate social responsibility as an i ll- conceived fad of wretched 
do- gooders. Th is survey argues that the market achieves its most desirable 
outcomes best when it is left  alone. All morally motivated interventions, even 
if they are well intended, will inevitably lead to ethically inferior results, that 
is, to a reduction of societal welfare. Aft er all, as Adam Smith illustrated in his 
famous example of the butcher, the brewer, and the baker (Adam Smith 1985, 
16), by pursuing his own interest, the individual “frequently promotes that of 
the society more eff ectually than when he really intends to promote it” (Adam 
Smith 1985, 222). At least for those who interpret Smith’s Wealth of N ations 
detached from his holistic moral philosophy, it might indeed seem that it is 
the purely economic, that is, instrumentally rational and thus strictly amoral, 
pursuit of one’s own interests t hat leads to t he ethically most desirable out-
comes for society. From this perspective, corporate profi ts might even serve as 
a guide to how well society’s interests are served. If what people are willing to 
pay for a good, and thus the value they attach to it, exceeds the cost of produc-
ing it, society has gained, and the corporation has made a p rofi t. Th e logical 
conclusion is that the bigger the profi t of the corporation, the bigger the gain 
for society at large (Crook 2005, 15).

From this neoclassical perspective, the claim for corporate social respon-
sibility is inevitably perceived as self- defeating. It reduces not only corporate 
profi ts but a lso societal welfare. Hence profi t ma ximization t urns out to b e 
not merely a n e conomic but a g enuinely moral i mperative. Evidently, how-
ever, t his n ormative a ssumption b ehind t he n eoclassical b usiness mo del i s 
severely a t o dds w ith t he u nderstanding o f a j ust s ociety p ut f orth i n t his 
book. Despite the lengthy elaborations on justice and the economy in part I, 
let me very briefl y make these contradictions explicit again.

The Normative Argument: About the Alleged Moral Obligation 

to Maximize Profi ts

Th e logical conclusion from the previous elaborations on the nature and prin-
ciples of justice is that the neoclassical perspective on business must be re-
jected as deeply and inherently fl awed. Both the perception that generating 
profi ts i s t he on ly social re sponsibility of  bu siness a nd t he i nterpretation of  
profi t maximization as a social and thus moral duty are mistaken. Egoism and 
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morality are located at opposite ends of the moral spectrum. Th e contractar-
ian argument, on which the demand for the self- interested pursuit of maxi-
mum profi ts and the neoclassical business model are based, is a substitute for 
morality rather than an adequate interpretation of it. Th us w hat Friedman 
promotes is a rather strange kind of “ethics without morality” (Cortina 1992; 
Ulrich 2008, 95) that promises ethical outcomes without having to think and 
act morally. On the contrary, morality or integrity is replaced by mechanical 
compliance with the dictates of the market. Th is position is inherently mis-
guided. From any reasonable standpoint, a moral responsibility to maximize 
profi ts, that is, a moral obligation for egoism, does not exist.

An a lternative o r r ather der ivative j ustifi cation o f p rofi t maximization 
based on utilitarian ethics fails equally. By subordinating justice to the maxi-
mization of social welfare, utilitarianism simply excludes potential distribu-
tive injustice from the realm of ethical reasoning. Th erefore, it has nothing to 
say about either the legitimacy of corporate goals or the means by which these 
goals a re pursued. Utilitarianism legitimizes a ny k ind of self- interested be-
havior simply by referring to the alleged net increase in the value of aggregate 
utility.

However, it is unnecessary to make an in- depth analysis of such neoclassi-
cal “ethics without morality” to reject its underlying business model as inher-
ently fl awed. Th e v ery t rust i n t he su perior c oordinating c apacities o f t he 
free- market mechanism on which the neoclassical business model ultimately 
rests is based on a fl awed and rather peculiar metaphysical belief rather than 
on empirical, let alone logical, fact. As I made suffi  ciently clear earlier, there is 
no such t hing as a  self- regulating market t hat coordinates self- interest in a 
way that benefi ts everyone. Competition always creates winners and losers by 
defi nition; and its intensifi cation in the realm of ongoing market l iberaliza-
tion and deregulation, as well as its aggravation between entire national econ-
omies, has meant t hat t he share of losers has steadily increased while fewer 
and fewer winners have come to sha re the growing cake among themselves. 
Th e “Creative Destruction,” as Joseph Schumpeter (1976, 83) famously char-
acterized the virtues of the capitalist market pro cess, occurs in anything but a 
balanced manner. An ever- increasing share of people are confronted with its 
destructive potential, while the fruits of its creations benefi t not only diff erent 
people but also a decreasing number of them. It is virtually impossible for the 
(free) ma rket to ac hieve just outcomes on i ts own b ecause i t s ystematically 
reproduces t he p reexisting i nequalities a nd a symmetrical p ower r elations 
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 entailed in the starting positions of its participants. Th e notion of market neu-
trality i s t hus a n i llusion; t he ma rket me chanism i s i nherently pa rtial a nd 
slanted toward the basic confi gurations and predispositions of its strong par-
ticipants. Th erefore, the success of some is planting the seeds for the misfor-
tune of others. Th is is what Sandra Waddock (2007) described as the dark side 
of corporate success. It denotes t he h idden social costs of corporations’ en-
hanced fi nancial per for mance; the better they perform, the more worried we 
must b e a bout our qu ality of l ife, t he environment, a nd t he v alues t hat a re 
driving our societies. “Something must be dreadfully wrong with the system,” 
she concludes, “when successful corporate strategies result in social ills just by 
virtue of their success.” In other words, corporate profi ts are anything but a 
good mea sure of societal well- being; in some cases they can be the reason for 
its opposite.

From a r ights- based p erspective, t he c ategorical ma ximization o f s elf- 
interest cannot be a legitimate goal for any corporation, irrespective of whether 
it is big or small, domestic or international. Th e uncompromising pursuit of 
maximum profi ts rejects a ll potentially opposing c laims of human beings a 
priori and by defi nition (Ulrich 2002a, 145; 2008, 379ff .). It is systematically 
unable to diff erentiate between morally justifi ed and unjustifi ed claims of hu-
man beings and takes them into consideration, i f at a ll, only insofar as they 
are t hemselves instrumental for t he generation of profi ts. Th is attitude may 
lead not only to the toleration of deliberate human rights violations but even 
to their legitimation by reference to the profi t motive. Corporate history is full 
of examples in which corporations have done just that.

Th is argument against profi t maximization as a legitimate corporate goal 
is c losely r elated to t he r ejection o f N ozick’s p roperty- rights- based c laim 
against social and economic rights. Libertarians tend to a rgue that corpora-
tions owe the maximization of profi ts to the shareholders who own the com-
pany. M ilton Friedman (1962, 135) even denoted t he corporation a s a mer e 
instrument of stockholders. Th erefore, every decision of management to use 
funds for purposes other t han t he ma ximization of profi ts is seen as an in-
fringement on shareholders’ property r ights. Not surprisingly, the survey of 
the Economist mentioned earlier argues along the same lines. Th e argument is 
that giving away money for charitable purposes happens at the direct expense 
of the company’s own ers. Th e fact that Robin Hood stole from the rich to give 
to t he poor d id not ma ke h im a ny less a t hief; “ he might have been a g ood 
corporate citizen,” it concludes, “but he was still a bandit” (Crook 2005, 8).
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Th e property- rights- based argument must fail because it inevitably relies 
on t he fl awed assumption of absoluteness of shareholders’ property rights. 
Within a consistent framework of rights, as shown earlier, this position can-
not reasonably be maintained (see the section “Basic Needs, ‘Real Freedom,’ 
and the Claim for Socioeconomic Human Rights” in chapter 2). Rather than 
being absolute, the existing distribution of property in society is always sub-
ject to ethical scrutiny and must be able to stand the test of reasonable justi-
fi cation. Th e justifi ed c laims of t he poor constitute a c ritique of t he s tatus 
quo that puts the fairness of existing distributions into question. A distribu-
tion that leaves large parts of the population without anything while a small 
minority l ives i n lavish luxury c an ha rdly be considered legitimate. How-
ever, if existing distributions turn out to be unjust, redistributive mea sures 
deriving from it cannot be qualifi ed as mere charity. A charitable contribu-
tion im plies gi ving u p o ne’s l egitimately h eld r esources in  o rder t o m ake 
someone  else better off . Insofar as t he existing d istribution i s u njust, how-
ever, we are not holding our resources legitimately, because this would imply 
a legitimate r ight to a n u njust d istribution. Moreover, i f t he corporation is 
understood primarily as an instrument for serving society, t hen t he share-
holders’ claims cannot be separated from the fulfi llment of this purpose. In 
other word s, s hareholders a re i nvestors, not  o wn ers, a nd t hey i nvest t heir 
money under the prior assumption that the corporation is an instrument not 
primarily to maximize their profi ts but to serve a social purpose. Hence their 
prior decision to invest money in the corporation is a decision to invest in a 
social i nstitution t hat f ulfi lls a s ocietal c ause. Th is f undamental p remise 
about t he purpose of t he c orporation i s t hus s ystematically a nd e ven logi-
cally prior to the profi t expectation of shareholders. Th is does not mean that 
the property rights of shareholders count for nothing, but they are not moral 
absolutes, as presupposed by the claim for profi t maximization; they are but 
one of many legitimate claims the corporation must try to balance— no more 
and no less.

If we take the principles of rights- based distributive justice rather than 
those of utilitarianism or contractarianism to be prescriptive for the global 
economy, then it cannot be the maximization of wealth that exercises nor-
mative power for corporate conduct but rather its just distribution. In other 
words, the ultimate guiding ideal for corporations can no longer be effi  ciency 
but must shift  to social justice (Fukada- Parr 2003, 308). Th is insight is of great 
momentousness, e specially f or t hose i nstitutions t hat w e c onsider p rimary 
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agents of justice. Th e large multinational corporation faces a par tic u lar chal-
lenge in this regard. It does not merely have to take on responsibilities as a 
citizen within the institutional framework of the state but must, as a qu asi- 
governmental institution and primary agent of justice at the global level, di-
rectly respond to global injustices by providing adequate (positive) distribu-
tional answers.

The Empirical Argument: About the Alleged Factual Necessity 

to Maximize Profi ts

For a c orporation to b e s ocially responsible me ans to p ursue a me aningful 
business i dea b y l egitimate me ans (U lrich 2 008, 4 08ff .). S ome m ight a rgue 
that in the face of ever- intensifying competitive pressure in globalizing mar-
kets, this is easier said than done. Even if corporations  were willing and ready 
to take on responsibility beyond the mere generation of profi ts, they might not 
be able to do so in their struggle to stay competitive.

Th is a rgument i s i ndeed r elevant. H owever, t he em pirical r ealities o f 
current market conditions cannot override the normative validity of what a 
just economy should look like. Th is logically implies that in order to be able 
to meet t heir i ndividual moral obl igations u nder ma rket conditions, cor-
porations bear a derivative responsibility to aspire to a suitable regulatory 
framework that eff ectively enables them to do so (Ulrich 2008, 414ff .) . Th us  
truly responsible corporations do n ot uncritically point to g iven “necessi-
ties” of the market in order to legitimize their moral failures but subject the 
empirical c onditions o f t he ma rket to e thical r efl ection a nd justifi cation. 
Corporate responsibility, in other words, does not stop at the boundaries of 
the corporation but extends to t he ma rket conditions i n which it i s exer-
cised. Th e reference to given market structures as an argument for not be-
ing able to take on social responsibility might achieve some credibility if it 
 were u sed b y sma ll a nd me dium- sized c orporations w ith l ittle e conomic 
power. However, it appears almost cynical when it is voiced by large and 
powerful m ultinationals b ecause i t i s p recisely l arge m ultinationals t hat 
largely control the structures that generate the competitive pressures in the 
fi rst place.

Furthermore, as Ulrich (2008, 131ff ., 385ff .) showed, it is not least the cor-
porations’ own profi t motive (and the investors’ expectations behind it) that 
subjects them to the alleged “necessities” of the market. Th e more strictly cor-
porations formulate their goals and projections in terms of maximum profi ts, 
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the more profoundly they deprive themselves of leeway for the consideration 
of potentially confl icting claims. Th us the forces of the market are created by 
the corporations’ desire to ma ximize their economic success. Hence the less 
the daily struggle in the market is aimed at mere survival than at the actual 
maximization of profi ts, the less the perceived “necessities” of the market are 
in fact imposed on corporations externally and the more they derive directly 
from the narrow and restrictive defi nition of their own goals (Ulrich 2002a, 
37). If power is a f unction of capabilities and thus of the freedom to c hoose, 
then it is precisely the large and powerful corporations that actually have the 
capacity to choose their goals in a less restrictive way. Hence it is within their 
own power to formulate goals for themselves that leave room for the consider-
ation o f b roader s ocietal c laims a nd dema nds a nd t hus e ff ectively t o t ake 
pressure off  the market mechanism. Th e room to maneuver that large multi-
national corporations actually have is thus not simply a matter of given exter-
nal market conditions but to a l arge extent is determined by the more or less 
restrictive margins they impose on themselves through the goals they deliber-
ately choose. In other words, beyond the struggle for survival, the so- called 
necessities of the market largely turn out to b e psychological imperatives of 
the market participants themselves. Th erefore, the claim about the empirical 
impossibility o f s ocial r esponsibility u nder ma rket c onditions m irrors t he 
myth of the normative necessity of profi t maximization. From this perspec-
tive, let u s now have a c ritical look at how contemporary i nterpretations of 
corporate social responsibility correspond to and integrate the claim of rights-
 based justice.

Challenging “Corporate Social Responsibility”: 
From Benefi cence to Obligations of Justice

Concepts l ike c orporate s ocial r esponsibility a nd c orporate c itizenship r e-
ceived growing attention in practice, academia, and the larger public through-
out the late 1990s and onward. Th is growing popularity can be interpreted as 
an initially defensive reaction to t he growing contradictions a nd shortcom-
ings of one- dimensional neoliberal policies and the inability of the neoclassi-
cal business model to cope with an increasingly complex world. Th e  concepts 
themselves are nothing new. In fact, corporate social responsibility has been 
known as a concept at least since the 1950s. However, it did not receive broad 
academic attention before the 1970s. What is novel about today’s approaches 
is rather the force with which they are able to challenge mainstream economic 
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thought, a s w ell a s t heir b readth a nd de pth i n t heorization a nd p ractical 
application.

Although the notions of corporate social responsibility and corporate citi-
zenship are oft en used with slightly diff erent implications and connotations 
(see, e.g., Matten, Crane, and Chapple 2003; Waddock and Wettstein 2005, 41; 
Wettstein 2005), t hey both a im at t he same goal: to de fi ne t he purpose and 
responsibilities of business in much broader terms than the neoclassical para-
digm does. Trying to fi nd one “binding” defi nition for these terms, however, 
is a h opeless endeavor; t here are perhaps as ma ny d iff erent suggestions a nd 
proposals as there are articles, papers, and books on the topic. Th ere is, in fact, 
not even agreement on the correct use of the terms themselves.1

Nevertheless, a c ommon den ominator o f t he d iff erent defi nitions and 
terms is their general reference to the necessity for businesses to integrate and 
examine s ocietal e xpectations a nd dema nds mo re d irectly i n t heir n ormal 
business strategies and practices. It is precisely because a ll societal expecta-
tions and demands are naturally in a constant state of fl ux and because their 
reasonableness and justifi cation can be determined only discursively that any 
attempt to defi ne the content of corporate social responsibility and corporate 
citizenship must necessarily remain very broad (Lunau and Wettstein 2004, 
22f.). Th erefore, Jan Jonker (2005, 20f.) suggested that we must think of corpo-
rate social responsibility rather as a “sensitizing concept,” that is, as an “um-
brella ter m” t hat helps identify a ll t hose i ssues a nd a spects t hat need to b e 
debated i n order to sp ecify t he position a nd f unction of t he corporation i n 
contemporary soci ety. Th e ter m i tself, h e c oncludes, ha s n o o ther f unction 
than to heighten our sensitivity to the complex debate that challenges the role 
of companies today.

What distinguishes corporate social responsibility from corporate citizen-
ship is not their underlying idea— both concepts equally aim at the redefi ni-
tion o f t he rol e o f t he c orporation i n s ociety— but t he s tarting p oint f rom 
which they refl ect on it. Corporate citizenship evidently aims at creating an 
analogy between human beings and corporate actors as members of a po liti-
cal community. It claims that the same expectations we have regarding the 
adequate c onduct o f f ellow h uman c itizens a re v alid a lso f or c orporations 
operating a s memb ers o f o ur c ommunities a nd s ocieties. Th erefore, i t ma y 
help emphasize the new po liti cal mandate of multinational corporations that 
go beyond the traditional interpretations of social responsibility better than 
the term corporate social responsibility, which lacks this immediate political- 
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philosophical element in its initial premises (Palazzo and Scherer 2008, 578). 
For the purpose of this analysis and because the same general limitations and 
confusions can be found in the conventional use of both concepts, I w ill use 
the two terms largely interchangeably, referring to and critiquing their shared 
elements, goals, and argumentative frames rather than their conceptual dif-
ferences. I n other words, t he following critique largely applies to b oth con-
cepts. One must keep in mind, however, that in certain aspects they are con-
ceptually diff erent.

Th e increased attention that the concepts of corporate social responsibility 
and c orporate c itizenship en joy to day i s c ertainly a w elcome de velopment 
overall. However, it is not a new insight that the infl ationary use of catchwords 
and concepts oft en leads to t he slow dilution of t heir content and meaning. 
Accordingly, today’s conventional interpretations of corporate social respon-
sibility and corporate citizenship are also characterized by some major short-
comings. A consequent justice focus, as we will see shortly, will be the key to 
move past such misinterpretations.

Justice, Not Charity

Obligations of justice enjoy the highest priority among moral responsibilities. 
Th erefore, one would think that assessing moral responsibilities of corpora-
tions must logically start with defi ning and outlining their obligations of jus-
tice. Surprisingly, however, the current debate on corporate social responsibil-
ity hardly ever refers to the concept of justice. Instead, it predominantly 
interprets corporate social responsibility as a virtue- based concept.

Such virtue- based interpretations give rise to two interconnected, funda-
mentally fl awed, but surprisingly per sis tent premises regarding the character 
of c orporate r esponsibilities. F irst, i n mos t c ases s ocial r esponsibilities o f 
corporations a re i nterpreted a s mer e p hilanthropy a nd c harity. Th us  they 
are, second, predominantly perceived as voluntary. Although there certainly 
are signs t hat t he debate is ready to mo ve beyond t hese narrow interpreta-
tions, these two premises still enjoy wide popularity today both in practice 
and in academia. In more general terms, the two premises refl ect mispercep-
tions regarding both the sphere and the nature of corporations’ moral or so-
cial responsibilities. While the critique referring to their sphere is of general 
ethical c haracter, t he o ne r eferring to t heir na ture der ives d irectly f rom a 
justice- based p erspective. I n t he following, let u s have a b rief look at b oth 
of them.
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Misperceptions About the Sphere of Corporate Responsibility: Profi t Genera-
tion and Profi t Distribution    Reducing corporate social responsibility or cor-
porate citizenship to mere philanthropy, as conventional thinking about eth-
ics i n bu siness o ft en do es, me ans to l imit i ts sp here to t he d istribution o f 
profi ts while exempting t he  whole pro cess of profi t generation f rom e thical 
scrutiny. Corporations are perceived to have a responsibility to donate some 
of their profi ts to “good” causes, but the way they generate those profi ts, that 
is, their concrete business policies, strategies, and practices, seems to be of no 
ethical concern (Ulrich 2002a, 147f.; 2008, 402ff .). Such approaches evidently 
are based on a divided, some might say somewhat schizophrenic, understand-
ing of corporate social responsibility. Th e corporation is perceived to be free 
to maximize its profi ts by what ever means it chooses. In return, however, once 
the profi ts are made, they must partly be given to social causes.

Corporate social responsibility, t hus u nderstood, works as some k ind of 
indulgence strategy in which the donation of a share of the corporation’s prof-
its serves as a compensation for the potentially harmful or even ruthless tac-
tics pursued for t heir prior generation. Potentially, t his leads to en tirely ab-
surd constellations in which corporations donate some of their profi ts to 
precisely those social causes that they helped undermine through their busi-
ness practices in the fi rst place. Th is evident contradiction culminates in the 
insight that profi t ma ximization i tself t urns i nto t he u ltimate condition for 
corporate social responsibility: only those corporations that generate enough 
profi ts can aff ord to do good— aft er all, the more money a corporation gener-
ates, the more it can donate for good causes.

It is precisely this incomplete understanding of corporate social responsi-
bility that Joel Bakan attacks in his widely noticed critique Th e Corporation 
(2004). He argues that corporate social responsibility serves as a mere smoke 
screen f or c orporations to c onduct b usiness a s u sual w hile ma intaining a 
clean public image. Even if some good can result from such concepts, they do 
not change anything about the nature of the corporation as an inherently self-
 interested institution (Bakan 2004, 50). Bakan’s critique is justifi ed. For many 
companies, corporate social responsibility indeed serves as mere window 
dressing. B akan i s a lso c orrect i n c laiming t hat t he (current) i nstitutional 
form of the corporation contradicts a s erious interpretation of corporate so-
cial r esponsibility. Th is does not mean, however, that socially responsible 
business i s p er s e i mpossible, a s B akan w rongfully c oncludes, b ecause t his 
would essentially imply that we take the current neoclassical form of the cor-
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poration as an unchangeable fact. From this perspective, we would— as Ba-
kan does— enforce social responsibility solely through an external regulative 
framework while again freeing the corporation itself from all moral respon-
sibility. Th is approach, however, is a reassurance of rather than a challenge 
to the neoclassical business model. It implicitly acknowledges the righ-
teousness of the uncompromising pursuit of corporate self- interest. Bakan 
is correct that regulative frameworks in favor of corporate responsibility are 
of tremendous importance, but they can never fully discharge corporations 
from ado pting t heir f air sha re o f i ndividual mo ral r esponsibility (U lrich 
2008, 349).

Th e i mage of t he responsible c orporation i s not a n i llusion. I nstitutions 
are created by human beings a nd can be t ransformed by human beings. To 
deny the possibility of responsible corporations means to claim victory of the 
machine over human reason. Th us, instead of rejecting the  whole idea of cor-
porate social responsibility across the board, we should rather engage in pro-
moting, b oth i n ac ademia a nd i n practice, a c onsistent i nterpretation o f i t, 
that is, an interpretation that holds what it promises.

Misperceptions About the Nature of Corporate Responsibility: Justice, Law, and 
Voluntariness    Reducing corporate social responsibility to mere benefi cence is 
based on a confusion regarding not only the sphere of corporate responsibili-
ties but also their nature. Th e concept of corporate social responsibility is oft en 
perceived to refer to those responsibilities that corporations adopt on a volun-
tary basis beyond mere compliance with positive law. Hence compliance with 
legal law is taken as the minimum threshold, that is, the fl oor of morally ac-
ceptable c orporate c onduct, w hile a ll s ocial r esponsibilities ado pted b eyond 
legal r ules a nd r egulations a re r egarded a s v irtuous a nd t hus pa rticularly 
praiseworthy. I n o ther w ords, t he r ealm o f j ustice i s r educed to l egal l aws, 
while everything  else i s a ma tter of (voluntary) benefi cence a nd i s up to t he 
goodwill and discretion of the corporation. Th e latest report of the Eu ro pe an 
Commission on t he i ssue of corporate s ocial responsibility, for example, a s-
serts that the concept is essentially about the integration of social and environ-
mental concerns into business operations and is thus, “fundamentally about 
voluntary business behaviour” (Commission of t he Eu  ro pe an Communities 
2006, 2). Twelve references to the concept of voluntariness in the 13- page re-
port leave no doubt about the continuing dominance of this perception in the 
contemporary practical discussion of corporate social responsibility.
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Evidently, such a combined voluntaristic and positivistic interpretation of 
corporate social responsibility is severely at odds with a rights- based account 
of justice. Rights- based justice is based on moral rights that are systematically 
prior to l egal r ights. Hence t he realm of justice extends far beyond positive 
law. Justice is not the essence but the critique of legal laws. In a society of con-
stant and profound development and change, formal laws always lag behind 
foundational e thical i nsights a nd mo ral p ractices. Th erefore, p ositive la w 
never addresses a ll t he i ssues t hat should be addressed (Carroll 1998, 4). In 
some c ases e xisting l egal r egulations m ight e ven c onfl ict with the require-
ments of justice. Th us to l imit obligations of justice to compliance with legal 
law is a s erious categorical mistake. As a consequence, there must be corpo-
rate responsibilities that reach beyond mere compliance with positive law, but 
without automatically losing the moral urgency of the justice concept.

An early approach that considered this insight is Archie B. Carroll’s frame-
work o f e conomic, l egal, e thical, a nd d iscretionary r esponsibilities (Carroll 
1979, 1998; Carroll and Buchholtz 2003, 35ff .), which still serves as a standard 
and basis for many contemporary approaches to corporate social responsibil-
ity. Carroll fi lls the identifi ed gap between compliance with positive law and 
mere charity with the category of “ethical responsibilities.” Th e problem that 
evidently arises from such a categorization is where to draw the line between 
ethical and discretionary responsibilities. In this regard Carroll and most of 
his contemporary successors stay conservative. Th ey predominantly limit the 
category of “ethical responsibilities” to some narrowly defi ned negative duties 
within the sphere of profi t generation. Hence, although they cover some of the 
negative implications that doing business may entail, they fail to include any 
of the positive responsibilities that address broader societal issues and prob-
lems. Th ose are commonly still attributed to the category of discretionary and 
thus voluntary responsibilities of the corporation. Th us a corporation’s deci-
sion to a ssume c ertain s ocial rol es a nd to enga ge i n providing s olutions to 
such societal problems is assumed to be “purely voluntary” and guided only 
by a corporation’s desire rather than being mandated, required, or even only 
generally expected in an ethical sense. In other words, a c orporation’s non-
participation i n suc h ma tters i s “ not c onsidered u nethical p er s e” (Carroll 
1979, 500). It is not perceived as an integral part of ethical business conduct 
but merely as an add- on to it, that is, a matter of benefi cence and charity.

Th e problem with Carroll’s position is that by shift ing the entirety of posi-
tive action associated with the corporation’s assumption of “social roles” into 
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the realm of d iscretionary responsibilities, we el iminate t he que stion about 
the general purpose and the larger societal role of the corporation from the 
realm of ethical refl ection. In other words, we take the purely economic func-
tion of the corporation as a given and shield it from ethical scrutiny. Further-
more, C arroll’s p osition l eads to t he s omewhat pa radoxical si tuation t hat 
precisely those issues and concerns that must be attributed to the category of 
social justice, that is, the issues of foremost moral and social urgency, are con-
sidered of only minor and discretionary concern to corporations. Th is  seems 
rather odd if we consider that large multinational corporations are the domi-
nant societal institutions and oft en even operate in quasi- governmental roles. 
How can we exempt t he most powerful social institutions, t hat i s, precisely 
those institutions with the biggest leverage in providing solutions to societal 
problems, from all responsibility for active participation and engagement in 
the creation of a just society? Th e misinterpretation of the nature of corporate 
responsibilities as a mere matter of virtues, with its consequent attribution to 
the realm of voluntariness, i s t he most capital a nd f undamental fl aw of t he 
current debates on corporate social responsibility and corporate citizenship. 
Furthermore, it threatens to undermine the  whole concept and moral urgency 
of human rights in general by shift ing all obligations deriving from them into 
the realm of supererogation.

Th is critique is not to be misunderstood as an all- out assault on virtues. 
Virtues still play an important role in the concept of corporate social respon-
sibility. When we refer to obligations of justice, we focus on actions, that is, on 
the aspect of doing. Virtues, on the other hand, emphasize the aspect of being. 
It is the aspect of being just that Aristotle called the highest and most com-
plete v irtue, w hich c ontains a ll o ther v irtues. Th is me ans t hat b eing just i s 
based on a nd i ncludes v irtues l ike fairness, honesty, i ntegrity, t ruthfulness, 
benevolence, a nd n onmalfeasance. Taken tog ether, t hese v irtues b uild o ur 
moral c haracter a nd t hus p rovide a n i mportant p redisposition f or ac ting 
upon principles of justice. A virtuous character is thus the foundation of moral 
leadership re gardless of  w hether we  t alk of  i ndividual or  c orporate le aders 
(Carroll 1998, 5). Hence those corporations that have successfully internalized 
the “cardinal virtues” in their organizations and practices and thus have built 
strong moral characters will be most likely to prevail as leading corporate citi-
zens. Our ability to d istinguish between just and unjust and to d irect our ac-
tions accordingly is based on our moral character. Hence acting justly, that is, 
doing justice, depends, aft er all, on a virtuous character and thus on being just.
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Starting our refl ections on corporate social responsibility from the stand-
point of justice broadens the scope of potential issues that fall into the range 
of genuine corporate responsibility. A p erspective of justice takes the moral 
rights of people as a starting point. A focus on rights claims of human beings, 
however, cannot be confi ned to p otential harms that might be connected to 
corporate misbehavior but inevitably includes the question of what contribu-
tions corporations may be able to make to the realization of unfulfi lled rights. 
Th erefore, social and societal aspects of human development become as much 
a potential part of corporate responsibility as economic ones, and addressing 
them is not merely a matter of corporate altruism but one of genuine and thus 
morally owed obligations of justice. Shift ing the focus of corporate social re-
sponsibility to obligations of justice means to abandon the common paradigm 
of voluntariness and benefi cence that has largely dominated its conventional 
interpretations. It does not mean that virtue- based responsibilities, both 
required a nd entirely voluntary, a re e liminated entirely f rom t he realm of 
corporations’ s ocial r esponsibilities. Bu t a c orporation’s r esponsibilities 
cannot be reduced to voluntary benefi cence or philanthropy. Any account 
of corporate social responsibility t hat fails adequately to add ress t he most 
fundamental moral responsibilities, that is, genuine obligations of justice, is 
systematically incomplete. Unfortunately, this is the case for a lmost a ll cur-
rent interpretations.

The Case Against the “Business Case”

Th e assumption of voluntariness underlying most conventional interpreta-
tions of corporate social responsibility creates t he no- less- problematic need 
for those approaches to f ormulate and promote a s o- called business case for 
corporate responsibility. In other words, precisely because corporate respon-
sibility is perceived as voluntary, it cannot be encouraged by stressing its 
moral imperative but must be incentivized by showing that it is in the best fi -
nancial interest of the corporations themselves. Concordantly, a h ost of em-
pirical studies have suggested that being socially responsible can indeed have 
a positive impact on a corporation’s balance sheet (e.g., Wood and Jones 1995; 
Pava and Krausz 1996; Waddock and Graves 1997; Margolis and Walsh 2001; 
see a lso the metastudy by Orlitzky, Schmidt, and Rynes 2003). Explanations 
of this impact vary from positive eff ects on the corporation’s reputation and 
recruitment of better and more motivated employees to i ncreasing customer 
loyalty. However, the considerable body of literature that tries to prove this 
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so- called business case in order to ma ke the concept of corporate social re-
sponsibility more attractive to corporations does not answer the much more 
fundamental question of why corporate social responsibility actually ought to 
be profi table in order to be of concern to business.

For Credit Suisse Group, the large multinational banking institute head-
quartered in Switzerland, economic success seems to be the prime motivation 
for engaging in social responsibility. In its 2004 sustainability report, for ex-
ample, it leaves no doubt about the necessity of corporate social responsibility 
for globally active corporations “if they are to achieve long- term business suc-
cess” (Credit Su isse Group 2004, 1). Th e generation of  “sustained corporate 
value,” the argument continues, requires a business policy that takes the needs 
of society into consideration. Credit Suisse Group is not a lone in its instru-
mental i nterpretation o f c orporate s ocial r esponsibility. F or ma ny, p erhaps 
most, s elf- proclaimed “ good” c orporate c itizens, t he u ltimate r eason f or 
adopting social responsibility is not, as one might think, their interest in do-
ing the right thing but rather the prospect of economic success that suppos-
edly comes with it. Somewhat ironically, even Heinrich von Pierer, the former 
chairman o f t he e thically t roubled G erman multinational Si emens AG, a s-
serts that “a corporation should simply act morally because immoral behavior 
does not pay” (Pierer 2003, 11; transl. by author). “Corporations that neglect 
ethics,” he goes on, “ultimately hurt their own bottom line” (Pierer 2003, 11; 
translation by author). Finally, Kraft  Foods’ CEO Roger Deromedi also seems 
more interested in t he economic potential of corporate social responsibility 
than in its ethical quality. Responsibility, he stated on Kraft ’s website, is “es-
sential to our long- term success.” Indeed, the demonstration of corporate re-
sponsibility, ac cording to Dero medi, i s o ne o f K raft  F oods’ “ core b usiness 
strategies.”

Th is instrumental view of corporate social responsibility is not limited to 
practitioners. Much of the academic debate also sings from the same hymn 
sheet, emphasizing the alleged harmony between increasing profi ts and social 
responsibility and proclaiming that “sound ethics is good business.” Th e win-
 win euphoria of Chris Marsden and Jörg Andriof, for example, went so far as 
to proclaim corporate social responsibility as consistent even with the claim 
for profi t maximization: “Corporate citizenship [ . . .  ] should also be seen not 
always as a business cost, a trade- off  against additional profi ts, but more oft en 
as a signifi cant contributor to long- term business success and entirely consis-
tent with the goal of profi t maximisation” (Marsden and Andriof 1998, 330).
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Love is blind, some might say; it fi nds harmony where none exists. Mars-
den and Andriof ’s statement is quite evidently self- contradictory; profi t maxi-
mization, as I made su ffi  ciently clear earlier, excludes all potentially confl ict-
ing c laims p er s e a nd ac ross t he b oard, i rrespective o f w hether t hey a re 
morally justifi ed. Th erefore, there is by defi nition no such thing as harmony 
between p rofi t ma ximization a nd c orporate s ocial r esponsibility. A ft er all, 
where corporations with true ethical awareness are needed the most is not in 
situations i n which t heir d rive for profi ts allegedly goes hand in hand with 
social responsibility but, on the contrary, precisely in those situations in which 
it confl icts with human beings’ morally justifi ed claims.

In an increasingly complex and diverse world, such confl icts are the rule 
rather than the exception. In other words, in a pluralistic (world) society, the 
circumstances of justice a re a p ermanent g iven. To proclaim u nconditional 
harmony b etween profi t m aximization a nd s ocial re sponsibility not  on ly i s 
empirically unrealistic but also resembles at its core nothing  else than Smith’s 
metaphysical account of the invisible hand of the market; it does not correct 
but reaffi  rms the neoclassical business model. Th e market itself is perceived to 
be r esponsible f or d irecting c orporate b ehavior i n s ocially a nd e cologically 
sustainable directions simply by endowing even moral responsibilities with a 
potential for economic profi t. Hence in order to do t he right thing, corpora-
tions do not need to be concerned with anything  else than following their 
own self- interest.

It can hardly be denied that the win- win rhetoric of business- case enthusi-
asts has contributed a great deal to today’s popularity of the notions of corpo-
rate social responsibility and corporate citizenship. Furthermore, it might in-
deed have i ncreased corporations’ awareness of t heir social responsibilities. 
However, this neither changes nor diminishes the fact that at its core it is fun-
damentally fl awed. A purely instrumental interpretation of corporate social 
responsibility as a mere strategic success factor inevitably raises one central 
question: w hat happ ens i n si tuations i n w hich t he c onsideration o f l egiti-
mate stakeholder claims does not yield any profi t potential for the company 
(L. S. Paine 2 000, 327)? O r negatively formulated, w hat i f t he ig norance of 
these claims happens beyond the public screen and, accordingly, does not lead 
to a l oss of reputation or to a ny other negative i mpact on t he corporation’s 
bottom line?

It is precisely the cases that occur out of the public eye that form the touch-
stone f or t he g enuine c ommitment o f t rue c orporate c itizens. N ot su rpris-
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ingly, this is exactly where such a conventional “business- case ethics” system-
atically falls short. It is these cases that separate corporations with a genuine 
interest in the legitimacy of their business conduct from pretend- to- be corpo-
rate citizens who merely strive for public ac cep tance.2 A c orporation t hat 
merely strives for social ac cep tance considers moral claims only to the extent 
necessary to avoid public scrutiny and opposition. Hence it will seriously en-
gage only with those stakeholders that are powerful enough to be a potential 
danger for the corporation’s reputation and image (Ulrich 2008, 400). Th er e-
fore, i t i s n ot su rprising t hat t he p reviously mentioned Rog er Dero medi o f 
Kraft  Foods merely refers to “demonstrating corporate citizenship” as one of 
its core business strategies rather than, for example, to i ts “genuine commit-
ment to c orporate c itizenship.” G enuine c ommitment to c orporate c itizen-
ship crystallizes around cases of little public attention, cases, that is, in which 
social responsibility is being pursued for its own sake. A f ocus on t he mere 
demonstration of good corporate citizenship, on the other hand, aims fi rst 
and foremost at the corporation’s positive public image: ethics only matters 
if it pays.

Promoting responsible business conduct solely on the basis of its function-
ality for economic success rather than as an end in itself confl icts w ith a n 
understanding of justice as put forth in this book. Considerations of justice 
enjoy unconditional and categorical priority over self- interest and cannot be 
subordinated to the profi t principle. Th e business world is no exception in this 
regard. On the contrary, it is the pursuit of profi ts that is to be subjected un-
conditionally to e thical s crutiny a nd t he c riteria of just human coexistence 
(Ulrich 2004b, 12). Hence businesspeople too should do the right thing simply 
because it is the right thing to do rather than because there might be a fi nan-
cial p ayoff  f or do ing s o ( Bowie 1999, 1 30). A gain, t his do es n ot me an t hat 
there cannot be cases in which morally responsible business conduct indeed 
leads to b etter fi nancial per for mance; on the contrary, where it does so, it is 
highly welcome. But this empirical link must not be instrumentalized and 
turned into a normative condition for deciding whether we ought to ac t in a 
morally responsible manner. It is very l ikely that exactly those corporations 
that s ubject th eir p rofi t o rientation u nconditionally to t he c riterion o f i ts 
 legitimacy will (and should) in the end also be successful with it precisely be-
cause they conduct their business with genuine integrity and because, as a re-
sult, they indeed earn their enhanced reputation on this basis.3 In other words, 
those corporations that merely pretend to b e socially responsible in order to 
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make a profi t will be fi gured out by the critical public sooner rather than later 
and will lose their undeserved goodwill. Th e bottom line is that an increase in 
profi ts c an a lways b e o nly a w elcome b y- product o f c onducting g enuinely 
moral business but never a requirement or a normative condition for it (Wad-
dock 2002, 6f.; Ulrich 2004b, 7; 2008, 401).

Moving Beyond Corporate Social Responsibility: Toward 

Rights- Based Justice

Examining multinational corporations’ societal role from the perspective of 
rights- based cosmopolitan justice implies that we move beyond the premises 
of conventional interpretations of corporate citizenship and corporate social 
responsibility. It suggests that we expand our discussion of corporate respon-
sibility beyond the realm of virtues into the sphere of social justice and that 
we abandon the assumption of voluntariness commonly associated with the 
concept of c orporate s ocial responsibility. Obl igations of justice a re neither 
voluntary nor de pendent on a p otential e conomic payoff . Th ey a re morally 
owed and thus unconditional and mandatory.

Th is claim does not spark much controversy in connection with govern-
ments’ obl igations. No one considers a g overnment’s responsibilities for t he 
well- being of its c itizens merely voluntary or its corresponding actions par-
ticularly v irtuous a nd praiseworthy. Th erefore, it seems reasonable to apply 
the same standards also to those institutions that de facto operate in govern-
ing positions. From this perspective, the notion of corporate citizenship can 
be misleading. It implies t hat large multinationals enjoy equal status as hu-
man c itizens i n r egard to b oth r ights a nd r esponsibilities. H owever, t heir 
governing position rather suggests that they must bear more extensive re-
sponsibilities while enjoying a more restrictive set of rights (Wettstein 2005).

A holistic f ramework of corporate responsibility can be developed a long 
the l ines o f t he t ripartite c ategorization o f mo ral r esponsibilities o utlined 
earlier. In the fi rst and most important category are those obligations, that is, 
obligations of justice, t hat a re morally owed a nd ma ndatory. I n t he s econd 
category are required virtue- based duties, that is, duties that are not morally 
owed but that corporations can reasonably be expected to meet. Finally, there 
are optional and thus voluntary responsibilities that go beyond what is rea-
sonably expected and are thus highly appreciated and praiseworthy.

More precisely, a c orporation can be said to have morally owed and thus 
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mandatory obligations of justice where it has unique and superior capabilities 
for the realization of people’s moral rights. Th ese obligations are most evident 
where t he r espective c apabilities mer ely r efer to t he a bdication o f d irectly 
harmful actions and become more complex and ambiguous when they move 
toward obligations to protect from or even to remedy existing or potential 
rights violations. Such obligations of justice hold up to t he point where they 
are trumped by the corporation’s own justifi ed claims according to the cutoff  
criterion of reasonableness. Beyond t his point corporate responsibilities be-
come a matter of virtues. In some cases we might reasonably expect the cor-
poration to adopt certain responsibilities even beyond what justice demands. 
Such responsibilities can be regarded as required. A c orporation might be ex-
pected to su pport c ertain c ultural a nd s ocietal e vents, for e xample, o r ma ke 
very general donations (as opposed to sp ecifi c contributions based on unique 
capabilities) to good causes. In other cases, however, the engagement of the cor-
poration m ight e ven ex ceed s uch r easonable ex pectations a nd be  e ntirely 
optional, that is, voluntary.

It is not surprising that corporations tend to focus their eff ort on the sec-
ond a nd t hird c ategories of responsibilities because such v irtuous a nd t hus 
praiseworthy ac tion ha s t he l argest p otential f or p ositive p ublicity. Th us  a 
stronger emphasis on obligations of justice requires a shift  both in corporate 
focus and in public perception. It is precisely such obligations of justice that 
are hardest for corporations to c ope w ith because t hey involve t he way a nd 
context in which they conduct their business and not merely their willingness 
to donate some of their profi ts to good causes.

Th inking about corporate social responsibility and corporate citizenship 
from a j ustice p erspective me ans ado pting a c onsequent f ocus o n p eople’s 
moral r ights. Th is i s precisely w hat t he newly emerg ing debate on business 
and human rights does. From this perspective, this new stream of thought in 
corporate ethics is the most promising platform from which to expect major 
contributions to the clarifi cation of corporations’ moral responsibilities. How-
ever, the business and human r ights debate a lso is not f ree of shortcomings 
and misinterpretations. An assessment of these shortcomings from the justice 
perspective and some subsequent proposals for improvement in the following 
paragraphs will end the preliminary conceptual remarks in this chapter and 
enable me to proceed to a systematic assessment of the multinational corpora-
tion’s obligations of justice in the next chapter.
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Advancing Business and Human Rights: From “Do No Harm” 
to Human Development

Th e relation between business and human rights remained largely unexplored 
until the mid- 1990s. Th is is surprising, considering the long history of con-
cepts l ike c orporate s ocial responsibility a nd c orporate c itizenship. De spite 
their practical roots in the workers’ rights movements of the early 20th cen-
tury, these concepts have seldom inquired systematically into the conceptual 
and substantive clarifi cation of human rights obligations of businesses. Con-
cordantly, there are only a small number of early approaches to corporate re-
sponsibility with a rights focus. Furthermore, in most cases they focus almost 
exclusively on the evident context of employment relations and workers’ rights 
and seldom take a broader perspective on the corporation’s impact on human 
rights in a larger societal context (see, e.g., Werhane 1985). Th us human rights 
 were of rather marginal concern both to corporations themselves and to their 
critical observers throughout nearly the  whole 20th century.

Th is changed dramatically in 1995. Royal Dutch Shell’s questionable role 
in the execution of the Nigerian environmental activist and playwright Ken 
Saro- Wiwa a nd eig ht of h is followers led to a w orldwide public outcry t hat 
suddenly put human rights on the corporate agenda. Saro- Wiwa and his fel-
low activists in the Movement for the Survival of the Ogoni People (MOSOP) 
led a p eaceful c ampaign a gainst environmental d amage i n t he N iger Del ta 
caused by multinational companies in the oil- extracting industry. Th ey   were 
arrested in 1994, charged with incitement to murder, and tried a year later by 
a specially convened tribunal. Th e tribunal found them guilty and sentenced 
them to death. Saro- Wiwa and his eight followers  were executed by hanging 
on November 10, 1995, despite vehement protests by human rights groups and 
organizations accusing the tribunal of v iolating international fair trial stan-
dards. In his perceptive closing statement Saro- Wiwa asserted that Shell was 
really on trial. He warned that the day for Shell would surely come when the 
“ecological war” it had waged in the delta and against the Ogoni people would 
be publicly condemned and punished (Greenpeace n.d.).

Saro- Wiwa was right. On October 7, 2008, 13 years aft er the execution of 
the N igerian w riter, J udge K imba Wood o f t he U.S. D istrict C ourt f or t he 
Southern District of New York set February 9, 2009, as the trial date for the 
case Wiwa v. Royal Dutch Shell. Th e case was fi led in 1996 and charges Shell 
with complicity in the hanging of Ken Saro- Wiwa (EarthRights International 
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2008). Aft er the Wiwa incident the human rights record of the private sector 
indeed came under much closer public scrutiny. Especially the last few years 
have heralded increasing numbers of mainly practice- driven eff orts both from 
international institutions and NGOs and from corporations themselves to ad-
dress t he evident i mpact of t heir ac tivities on human r ights. Human r ights 
advocacy g roups a nd o rganizations suc h a s O xfam, Human R ights Watch, 
and Amnesty International have systematically and prominently put the topic 
of business and human rights on their agenda and have increased their pres-
sure to h old c orporations ac countable f or v iolations o f h uman r ights. Fu r-
thermore, we have witnessed the development of an increasing number of 
human- rights- related standards for corporate conduct, most prominently the 
UN Global C ompact or, i n e arlier years, t he OECD g uidelines for t ransna-
tional corporations and the ILO Tripartite Declaration. Th e UN Norms as the 
most recent initiative in this regard provided new and valuable impulses to 
the deba te de spite t heir u ltimate fa ilure to g enerate b road- enough su pport. 
Last but not least, some corporations have launched innovative new initiatives, 
projects, and partnerships for the promotion of human r ights. Exemplary in 
this regard is the Business Leaders Initiative on Human Rights (BLIHR), a col-
laborative eff ort among currently 12 corporations under the auspices of Mary 
Robinson, aimed at fi nding “practical ways of applying the aspirations of the 
Universal Declaration of Human Rights within a b usiness context and to i n-
spire other businesses to do likewise” (BLIHR 2003, 6).

Academia picked up on these practical eff orts aft er some delay but has re-
cently s tarted to enga ge i n t he s ystematization a nd c onceptualization o f t he 
discussion f rom a more t heoretical perspective. Th is emerging theoretical de-
bate is characterized by a great diversity of involved scholars from a wide variety 
of diff erent disciplines. On the one hand, there are scholars who have tradition-
ally been concerned w ith questions of corporate social responsibility who a re 
slowly starting to i nquire more into the human rights conduct of business. On 
the other hand, traditional human rights studies located in the broader fi elds of 
law a nd po liti cal science a lso are expressing growing interest in corporations’ 
impact on human rights. Th is overlap of various disciplines in questions about 
the role of business in human rights has certainly added much to t he dynamic 
and f ast- paced de velopment of t he debate a nd provides a p romising ba sis for 
making further progress in fi nding new approaches and solutions in the foresee-
able future— solutions that the relatively closed discussions on corporate social 
responsibility and corporate citizenship have not been able to provide so far.
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Th e human rights approach is arguably the most substantive and promis-
ing approach to ma king sense of the moral responsibilities of multinational 
corporations. It grants fi rst priority to those urgent claims for which corpora-
tions have an obligation of justice rather than to the ones that are a mere mat-
ter of benevolence. Taking human rights as a s tarting point for refl ection on 
corporate responsibility, however, raises two main challenges. First, the domi-
nant view of the relation between business and human rights still holds that 
only states can have direct human rights obligations, while the obligations of 
corporations are, as a result, merely indirect. Second, the debate on business 
and human rights has been largely limited to negative responsibilities of cor-
porations concerning human rights. In other words, it has mainly focused on 
corporations’ obl igations n ot to v iolate h uman r ights r ather t han to ma ke 
positive contributions to their realization. Both of these common perceptions, 
however, do not fi t into the account of rights- based cosmopolitan justice out-
lined i n t his book. It is  precisely t he shift  from indirect to direct and from 
negative to positive obligations that characterizes primary agents of justice. 
Hence in order to consider the quasi- governmental role of multinational cor-
porations ade quately, t hese c ommon p erceptions must b e adjusted i n t hese 
two dimensions.

From Indirect to Direct Human Rights Obligations

Th e doctrine that offi  cially underlies current legislative and judicial interna-
tional human rights practice holds that international human rights legislation 
applies directly only to the public sector. Human rights claims, in other words, 
have normative power only for governments, and because there are no addi-
tional o r c omplementary i nternational h uman r ights i nstruments o r s tan-
dards that specifi cally address also companies’ impact on human rights, cor-
porations ha ve l argely r emained i mmune f rom a ny obl igation to p rotect 
human rights (Steinhardt 2005, 178). Th us human rights claims are perceived 
to be prescriptive for corporations only insofar as governments translate them 
into national laws and regulations. In other words, it is the state that is per-
ceived to be ultimately responsible to ensure corporations’ compliance with 
human rights principles and to protect its citizens from corporate misconduct 
(Muchlinski 2001, 32). Human rights obligations of corporations, as a result, 
can at best be indirect.

At least two stringent objections show that this offi  cial doctrine is too nar-
row to refl ect adequately the complexity of the contemporary global context. 
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Th ese two objections summarize precisely the main arguments developed in 
the previous t wo parts of t his book. Th is is not a coincidence. Aft er a ll, t he 
rejection of t he premise t hat c orporations have only i ndirect human r ights 
obligations i s t he c ore a ssumption o n w hich t his  whole b ook i s u ltimately 
based.

Th e fi rst objection, that is, the moral case against the dominant (legalistic) 
doctrine, derives from the nature of human rights as moral rights rather than 
purely legal rights. Human rights are enjoyed by human beings simply by vir-
tue of being human. Th erefore, they make their claim a p riori and not only 
through t heir legal codifi cation. Th us human r ights naturally lead to g enu-
inely moral rather than merely legal obligations for responsible actors. Th er e-
fore, i t s eems a n a lmost t rivial i nsight t hat i t i s not t he e xistence of l egally 
binding i nstruments t hat de termines h uman r ights obl igations o f c orpora-
tions, but, exactly the other way around, the moral obligations of corporations 
that de termine w hether l egally b inding i nstruments m ust b e p ut i n p lace. 
Even the conventional assumption that governments are responsible for cor-
porations’ compliance with national human rights rules is implicitly based on 
this premise. Aft er all, we can judge the failure of the state to do so only if we 
know t he sorts of obl igations t hat t hese private ac tors ac tually owe to i ndi-
viduals (Clapham 2004, 56). If corporations did not have prior moral obliga-
tions to individuals, the state’s derivative responsibility to hold them account-
able w ould b e em pty a nd me aningless. F or t he v ictims o f h uman r ights 
violations, it is irrelevant whether they are committed by the state or by a pri-
vate i nstitution. H uman r ights v iolations a re h uman r ights v iolations i rre-
spective of the perpetrator. If we understand human rights as moral entitle-
ments i nherent i n a nd c onstitutional f or e very h uman b eing, t hen t hey 
logically ma ke t heir n ormative c laim f or u nconditional r espect n ot mer ely 
vis-à- vis governments but against everyone.

Th e second objection, the legal case against the dominant doctrine, is con-
nected to the multinational corporation’s status as a quasi- governmental insti-
tution. It is true that existing international legal instruments for the protection 
of human rights are primarily, some might say exclusively, directed at states. 
Today m ultinational c orporations s till ha ve n o c lear l egal obl igations c on-
cerning human rights other than mere compliance with domestic laws of the 
states in which they operate (Alston 2005, 36). Th e global regulatory vacuum 
 described in part II of this book renders multinational corporations and their 
actions systematically “invisible” under international law (Cutler 2002, 32).
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However, a consistent contemporary interpretation even of existing inter-
national human rights legislation can hardly ignore the changing roles both 
of g overnments a nd o f l arge c orporations. I nternational h uman r ights l aw 
was originally developed for an international society in which the only rele-
vant and powerful players  were seen to be national governments. Global eco-
nomic interdependence was not nearly as dense as it is today, and multina-
tional corporations played a much less prominent role in the global po liti cal 
economy. As I made suffi  ciently clear earlier, however, today’s global realities 
look diff erent. We are in the midst of a profound transformation of an inter-
national s ociety o f s tates i nto a t ruly c osmopolitan world (Beck 2 006). Ac-
cordingly, the interpretation of international law must also change and adapt 
to the diff erent context and circumstances.

Th e purpose of human rights law is to hold powerful institutions account-
able for their impacts on people’s lives. At the time it was enacted, these pow-
erful institutions happened to be almost exclusively nation- states. Had t here 
been a d iff erent institution w ith similar power, human r ights law would a l-
most certainly have been written diff erently. What sense would a s tatist law 
have made in a world in which states did not play a major coordinating role in 
society? If international law is meant to serve as an instrument for establish-
ing and upholding justice in society, and I believe that it is or at least should 
be, then it seems that its underlying intention is not merely to hold states re-
sponsible but much more broadly to address all institutions that have the capac-
ity to ac t as primary agents of justice. My earlier elaborations leave no doubt 
that multinational corporations count as one of these institutions today.

Th e mere fact that the issue of business and human rights is on the table 
today sh ows t hat t he do minant p ositivistic a nd t hus s tatist v iew o f human 
rights obligations is losing some of its appeal in the broad public perception. 
Aft er a ll, the current discussion of corporate human rights obl igations rests 
on the premise that it is at least thinkable that institutions other than the state 
may bear a fair share of direct responsibility for human rights. From this per-
spective, the mere existence of the business and human rights debate is a cri-
tique of the state- centric perspective. Its growing momentum can be taken as 
a sign of the weakening of the (neo)realist paradigm in human rights studies. 
Th is does not diminish the fact that we are still far from actually realizing the 
inherently cosmopolitan claim of human rights. However, the fi rst step in do-
ing so is indeed to expand the range of responsible agents to the transnational 
and global levels.
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From Negative to Positive Human Rights Obligations

Th e current debate on business and human rights still largely focuses on cor-
porations’ (negative) potential to violate human rights. Accordingly, its main 
emphasis is on mea sures to prevent corporations from directly or indirectly 
infl icting harm on others. Part I of this book designated direct contributions 
to harmful activities as primary reasons of justice. Equally important, how-
ever, are secondary reasons, which involve a moral agent’s capabilities to con-
tribute in some signifi cant way to the improvement of unjust states of aff airs. 
In fact, it is not, as commonly assumed, the focus on causality that is constitu-
tive for the justice perspective, but the one on capability. Precisely this consti-
tutive focus on capabilities, however, has been neglected almost entirely in the 
business a nd h uman r ights deba te s o f ar. E ven t hough t he c urrent deba te 
shows certain signs of slowly changing perceptions in this regard (Marsden 
2000, 10), its general tenor still holds that it is not corporations’ task to engage 
actively in remedying existing injustices unless, of course, they  were directly 
involved in bringing them about. Symptomatic of this general stance is the 
most recent report of the UN special representative on business and human 
rights, which explicitly contends t hat companies cannot be held responsible 
in cases of human r ights v iolations “ in which t hey  were not a c ausal agent, 
direct or i ndirect, of t he ha rm i n que stion” (United Nations 2 008a, 2 0). Its 
companion report at least acknowledges the danger that such restrictive in-
terpretations might “wrongly limit the baseline responsibility of companies to 
respect rights” (United Nations 2008b, 6).

Th e reason for this neglect, at least in business practice, is evident. To date, 
corporate human rights policies have been formulated predominantly from a 
defensive stance of corporations that came under public attack for their po-
tentially harmful business practices. Consequently, most of those companies 
take a r ather minimalist approach and address only t hose problems and is-
sues for which they have been criticized (Avery 2000, 48). So far, very few 
corporations have started proactively to assess their human rights obligations 
without being pressured into doing so by external forces. Because the business 
and human r ights debate i s s till very much practice d riven, t hese defensive 
policies dominate a large part of the debate in general.

From a more conceptual and theoretical angle, another reason is that the 
business and human rights debate has not yet been systematically connected 
to t he c oncept of g lobal justice. Th erefore, a lso c orporations’ human r ights 
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obligations have seldom been formulated from a genuine standpoint of jus-
tice. Connections between justice a nd human r ights obl igations of business 
have at best been d rawn i mplicitly a nd w ithout a ny specifi c a nd sig nifi cant 
normative implications for the debate. In other words, human rights have at 
best served as a yardstick for assessing the legitimacy of existing stakeholder 
relations; they have not been integrated into a po liti cal philosophy of the cor-
poration’s fundamental role and purpose in society.4 A po liti cal philosophy of 
society— in our case global society— from which to derive the basic purpose of 
multinational c orporations, h owever, i s n ot n ormatively v iable w ithout a 
sound underlying conception of justice (see the section “Establishing Justice: 
Th e Indispensability of the Justice Perspective” in chapter 2).

Lacking a stringent political- philosophical foundation and thus a system-
atic r eference to t he c oncept o f j ustice, t he c urrent deba te o n b usiness a nd 
human rights has been systematically unable to integrate capabilities as a ba-
sis for the consistent formulation of corporations’ obligations to engage in the 
proactive realization of human rights. It has exclusively relied on causal rather 
than genuinely moral responsibilities. Th erefore, it has connected corporate 
obligations merely to potential violations rather than to the proactive realiza-
tion o f h uman r ights. I n o ther w ords, h uman r ights ha ve b een p erceived 
merely as side constraints rather than as goals of corporate conduct, and this 
perception has naturally limited the focus of the debate to the harmful poten-
tial of business activity instead of broadening it to include the corporation’s 
fundamental role and purpose within society. It is perhaps the main weakness 
of this young debate that it has not yet been able to systematically and strin-
gently connect the purpose of business to human rights and their constitutive 
role for human development.

A comparison of  t he shortcomings of  t he corporate social responsibility 
and corporate citizenship debate with those of the business and human rights 
debate reveals some evident complementarities. So far, the two debates have 
developed largely parallel to each other: the former lacks the constitutive fo-
cus on people’s rights, while the latter lacks its connection to t he social pur-
pose of  t he c orporation. Th us t here i s g reat potential for c reating s ynergies 
and bringing both discussions forward by integrating them into one consis-
tent approach.

On the one hand, a resulting human rights perspective on corporate social 
responsibility or corporate citizenship can provide the foundation for a strin-
gent categorization of corporate responsibilities along the lines of the corpo-
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ration’s ability to c ontribute to t he realization of people’s r ights. I ha ve out-
lined a p roposal for t he ba sic shap e o f suc h a c ategorization i n t he s ection 
“Moving Beyond Corporate Social Responsibility: Toward Rights- Based Jus-
tice” in t his chapter. Furthermore, a s tronger focus on human r ights would 
help place the dispersed interpretations of corporate social responsibility and 
corporate c itizenship on a c ommon value basis a nd provide t he desperately 
needed set of common foundational principles for the overwhelming number 
of d iff erent p ractical s tandards, c odes o f c onduct, a nd o ther i nitiatives i n 
these a reas (Wettstein a nd Waddock 2 005, 3 07ff .). O n t he o ther ha nd, t he 
broader focus of the corporate citizenship concept would eff ectively connect 
the business and human rights debate with the ongoing discussions about the 
basic s ocial purpose of t he c orporation. Th is broader focus would not only 
complement human rights obligations of business with the non- rights- based 
categories of moral responsibility but a lso provide the necessary context for 
refl ecting on and weighing the corporation’s own justifi ed claims against the 
demands it faces from various stakeholder groups every day.



A
FTER CLARIFYING THE CONCEPTUAL STATUS of corporate obligations of 
justice and their relation to existing debates and interpretations of cor-
porate responsibility in the previous chapter, it is now time to assess 

what those obl igations actually look l ike. Evidently, both the extent and the 
content of obligations of justice cannot be defi ned a priori (Kaplan 1976, 184); 
capability- based obl igations a re b y de fi nition d ependent on  a ctual c ircum-
stances and t he characteristics of each individual company. Th er efore, their 
specifi cation must always remain a matter of public deliberation. We can, 
however, provide a systematization of the general features of such obligations, 
that is, an abstract framework or taxonomy that can serve as a guideline or at 
least as a conceptual basis for their specifi cation in concrete cases.

Shue’s tripartite typology of basic rights obligations outlined in part I of 
this book forms a promising basis for such a f ramework. Shue claimed that 
no c lear- cut d istinction between negative a nd positive r ights can be made; 
on the contrary, all rights necessarily give rise to both negative and positive 
obligations. Th is insight suggests that there are three basic categories of du-
ties c orresponding to e ach r ight: t he d uty to a void de priving, t he d uty to 
protect f rom de privation, a nd t he d uty to a id t he de prived. Th us  making 
sense of multinational corporations’ obl igations of justice me ans to c larify 
their role in these three categories of general human rights obligations. Us-
ing a slightly adjusted terminology, we can defi ne and specify them in terms 
of respect, protection, a nd realization o f human r ights. Th ey u nfold w ithin 
the context of avoiding injustice by respecting human rights, preventing in-
justice by protecting human rights, and restoring justice by proactively real-

Chapter 9

Making Sense of Multinational 
Corporations’ Obligations of Justice
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izing human rights. In short, multinational corporations’ human rights obli-
gations derive from their capacity to violate, protect, and realize any potential 
right at s take, both separately a nd i n t heir i nterdependence. Evidently, t he 
fi rst category contains perfect obligations of negative character. Th e obliga-
tions of t he second and t hird category, on t he other hand, are positive and 
imperfect. Concordantly, causality will be of decreasing importance when 
we move from the fi rst category to the second and third and will be replaced 
by c apability a s t he primary c riterion for de termining t he i ntensity o f t he 
corporation’s obligations.

Avoiding Injustice: The Duty to Respect Human Rights

Th e obl igations o f m ultinational c orporations a s p rimary a gents o f j ustice 
start with the general and all- embracing duty to respect human rights. Th us  
multinational corporations have a direct obligation to refrain from all actions 
that m ight b e i n v iolation o f h uman b eings’ ba sic r ights, w hether d irectly 
through their normal business conduct or indirectly through their complicity 
in h uman r ights v iolations c ommitted b y a t hird pa rty. C oncordantly, t he 
duty to respect human rights unfolds at these two systematic levels.

Avoiding Direct Human Rights Violations

It is safe to say that the most intuitive of all human rights obligations for the 
multinational corporation is the one to refrain from all activities that directly 
undermine people’s basic rights. Just like any other institution, multinational 
corporations ha ve a n u nconditional g eneral obl igation to r espect h uman 
rights within their operations.

As emphasized earlier, this obligation does not depend on legal require-
ments i n t he c ountries i n w hich multinationals operate. S ome s tates m ight 
have l ittle interest in enforcing human r ights; some are even repressive and 
actively disregard human rights themselves. In other cases they might be too 
weak to enforce them. Furthermore, because of the powerful position of mul-
tinationals, certain states might simply believe that their hands are t ied and 
tolerate corporate human rights violations in order to avoid the exit threat. As 
a result, multinational corporations oft en enjoy de facto immunity from hu-
man r ights c laims. To ma ke ma tters w orse, t his i mmunity i s g rowing p re-
cisely a long w ith t he i ncreasing c apacity o f m ultinational c orporations to 
abuse human rights. However, because governing positions, whether formal 
or merely de facto, always create dependencies and thus contain an inherent 
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potential for exploitation and abuse, they must necessarily give rise to exten-
sive moral obligations.

A corporation’s employees a nd workers a re naturally at t he core of such 
direct dependencies. Th us work ers’ r ights a nd i ssues c oncerning work place 
discrimination and freedom of association have traditionally and justifi ably 
been of major concern in corporate human rights violations. Forced labor is 
certainly o ne o f t he mos t u rgent a nd t roublesome e xamples o f t hese v iola-
tions. Forced labor or even slave labor is not a thing of the past, as some might 
(choose to) assume. Th e 2005 ILO report on forced labor estimates that some 
12.3 m illion p eople a re v ictims o f f orced l abor w orldwide, 9 .8 m illion o f 
whom are exploited by private agents (International Labour Offi  ce 2005, 10). 
Furthermore, forced labor is a problem of truly global dimension; it is present 
on all continents, in almost every country, and in every kind of economy at all 
stages of development (International Labour Offi  ce 2005, 1). Th e problem of 
forced labor, according to t he ILO, is one of unclear legislation, of few or no 
resources for prosecutions, and of limited awareness and publicity. Th is  does 
not eliminate the unconditional obligation of any corporation to refrain from 
such coercive practices. Forced labor is the antithesis of human autonomy and 
thus is in deep confl ict with almost any human rights norm one can think of.

Even though the duty not to violate workers’ rights is at its core a negative 
one, its proper fulfi llment requires extensive positive mea sures. Avoiding hu-
man rights violations within complex organizations like multinational corpo-
rations presupposes adequate protective mechanisms and standards and their 
proper enforcement. Such mechanisms may include training of employees in 
human r ights i ssues, codes of conduct, or eff ective w histle- blowing me cha-
nisms. It means paying l iving wages a nd providing decent, t hat i s, safe a nd 
healthy, working conditions for everyone. Such seemingly perfect duties are 
oft en much more complex in their realization than they might appear to b e. 
Take the example of child labor. A perfect negative duty to abstain from child 
labor w ould r equire t hat a c orporation i mmediately shut down a ll a ff ected 
factories. Although there is indeed no justifi cation for exploitative child labor, 
the sudden a nd complete eradication of child labor a s a n i nstitution would 
likely lead to further and potentially more severe deprivations of families and 
entire villages that have traditionally depended on it. Th us radical responses 
to very legitimate problems may actually be counterproductive from a human 
rights perspective. Bruce K latzky, a f ormer chairman a nd CEO o f Phillips– 
Van Heusen Corporation and a leading member of various human rights or-



Making Sense of Multinational Corporations’ Obligations of Justice   293

ganizations and initiatives, warned about the negative eff ects on villages when 
companies shut down t heir operations. Problems l ike child labor, as he i llus-
trates with the example of one of his factories in Guatemala, require more sensi-
tive solutions, like the collaboration of the company with local schools for the 
improvement of the physical infrastructure, the training of teachers, and the 
improvement of students’ nutrition (Harvard Law School Human Rights Pro-
gram 1999). Similarly, Levi Strauss developed a model of shared responsibility 
with suppliers that  were discovered to employ children in Bangladesh. Th e 
suppliers a greed to pa y t he c hildren’s r egular w ages w hile t hey a ttended 
school, while Levi Strauss paid for their tuition and the school material. Ad-
ditionally, all the children  were off ered a job at the age of 14 by the respective 
suppliers (Donaldson 1996, 62).

Hence for corporations that face the problem of child labor within their 
organizations and operations, withdrawal requires time and substantial fl ank-
ing mea sures that secure the well- being of the families and communities be-
hind the children. Where we are confronted with human rights confl icts— in 
this concrete case the confl ict between the right of the children to be children, 
to go to school, and to play instead of jeopardizing their mental and physical 
health and the right of a family to subsistence— solutions are never black- and-
 white; ideal solutions unfortunately oft en fail in a nonideal world.

Facing such dilemmas does not imply moral failure; on the contrary, their 
ac know ledg ment i s a sig n o f a c orporation’s s erious e ff ort a nd i nterest i n 
clarifying its human rights obligations. Corporations that claim to be free of 
moral dilemmas are likely to be hiding something. It is crucial to create 
awareness o f t his f act b oth a mong c orporations a nd w ithin c ivil s ociety a t 
large. Corporations must start to r ealize that publicly acknowledging moral 
dilemmas— for example, in their annual reports— is not a weakness but a cru-
cial step in improving the global human rights situation. Civil society organi-
zations, o n t he o ther ha nd, must n ot t ake t his a s a n o pportunity to bl ame 
corporations but as an invitation to work on collaborative solutions that de-
serve goodwill and credit.

Another example in this fi rst category is environmental damage and deg-
radation. Companies in the extracting industries are especially notorious in 
this r egard. O il c ompanies, f or e xample, c ause t remendous en vironmental 
damage n ot only t hrough o il sp ills a nd p ollution o f a ir a nd w ater but a lso 
through the extensive infrastructure required for their operations. Environ-
mental de gradation c aused b y o il e xploration a nd p roduction c an ha ve a 
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 devastating impact on human rights. It may render land unusable for farm-
ing, deplete biodiversity, or destroy fi shing grounds (see, e.g., Human Rights 
Watch 1999b), which undermines the local people’s right to food, to health, or, 
in cases in which pa rents a re unable to pa y school fees because of t heir de-
stroyed l ivelihoods, even to e ducation of their children. Large companies in 
the water and beverage industry are another example. Th ey dehydrate  whole 
communities and deprive local farmers of their ability to i rrigate their lands 
properly. Coca- Cola, the largest beverage company in the world, uses almost 
three l iters of f resh water for t he production of one l iter of C oca- Cola. Ac-
cording to t he India Resource Center, the ratio in India even reaches 4 to 1 , 
which means that 75 percent of the extracted water is eventually turned into 
wastewater (Srivastava 2006). Coca- Cola’s total water consumption adds up 
to 2 83 b illion l iters a y ear. I t s eems h ighly que stionable w hether t here a re 
good- enough r easons to j ustify suc h numbers, c onsidering t hat 1 .1 b illion 
people on this planet do not have access to clean water (UNESCO 2003, 10; 
UNDP 2004, 1), 6,000 people, predominantly children under the age of fi ve, 
die every day of diseases that are directly related to t he consumption of un-
clean water, a nd 25,000 human beings d ie daily of ma lnutrition i nduced i n 
large part by water shortages (UNESCO 2003, 4).

A look into corporate history confi rms that there have always been corpo-
rations that shamelessly spurned and abused the most fundamental rights of 
human b eings i n o rder to ma ke a b uck. Yet, a s I men tioned e arlier, c ynics 
might still argue that even though undesirable, such sacrifi ces might be nec-
essary in order to bring the least developed countries onto a track of sustain-
able growth and progress. If societal development itself is understood as a 
rights- based pro cess, however, corporate practices that are based on the sys-
tematic abuse of human rights must per se be considered counterproductive. 
Economic development is desirable only insofar as it furthers societal develop-
ment and thus the realization, not the abuse, of human rights. Hence corporate 
profi ts and economic growth can only be benefi cial to societal development if 
they are achieved on the basis of unconditional respect of human rights.

Even though they are two of the most per sis tent and highly visible exam-
ples, corporate human rights abuse is not limited to issues of employment re-
lations or environmental damage. Human rights violations occurring within 
the broader communities or societies in which corporations operate are oft en 
even more pervasive than the ones committed behind their own doors. Such 
violations, however, are predominantly committed indirectly, that is, through 
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active or passive complicity with or support of third- party perpetrators. Let 
us have a closer look at them.

Avoiding Indirect Human Rights Violations: 

Corporate Complicity

Th e duty to respect human rights refers not only to direct but also to indirect 
human rights violations. Indirect human rights violations are not committed 
by t he corporation itself but by a t hird party w ith signifi cant connection to 
the c orporation. Th e c ollaboration w ith t he p erpetrator t urns c orporations 
into accomplices, that is, into active or passive supporters of the human rights 
violation. Suc h i ndirect c ases o f c orporate c omplicity a re e qually a s w ide-
spread and per sis tent as cases of direct abuse, but they are oft en much harder 
to detect and to cope with. Th e concept of complicity is highly ambiguous not 
only in its practical implications but also in its conceptual defi nition. Symp-
tomatically, its clarifi cation has been one of the core tasks of the mandate of 
the UN special representative on business and human rights.

Th e concept of complicity der ives f rom criminal a nd tort law. However, 
because human rights must essentially be understood as moral rights, an in-
terpretation o f c omplicity f rom t he p erspective o f e xisting l egislation must 
inevitably r emain i ncomplete. B ecause I a m a nalyzing c orporations’ mo ral 
rather than legal obligations, the concept of complicity must also be analyzed 
from a strictly moral perspective. Th us even where legal complicity is absent, 
there might still be reasons for attaching moral blame (ICHRP 2002, 121).

Complicity is generally defi ned in terms of two constitutive elements: the 
intensity of pa rticipation i n t he human r ights v iolation a nd t he u nderlying 
intention of the a lleged accomplice. Participation in the rights v iolation can 
take place in the form of practical assistance, encouragement, or moral sup-
port. In regard to the underlying intention, it is commonly considered suffi  -
cient t hat t he a lleged accomplice ac ted under k nowledge t hat h is or her ac-
tions would a ssist t he c ommission o f t he off ense (Clapham a nd Jerbi 2 001, 
346). Hence for a specifi c case to qualify as complicity, a corporation does not 
need to sha re the malignant intent of the perpetrator. All that is required is 
that t he company k new or should have k nown t hat its ac tions might assist, 
support, or encourage human rights violations.

Once a c orporation i s identifi ed as an accomplice, it is of minor impor-
tance w hether t he h uman r ights v iolation a t i ssue w ould ha ve t aken p lace 
even without the corporation’s support. Th e assistance given does not need to 
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be indispensable for the violation; however, it must have a substantial eff ect on 
it. Th is does not mean either that the eff ect must be causal or that the assis-
tance given must necessarily be tangible (Clapham 2004, 63f.). In other words, 
the substantiality of a c orporation’s assistance might not always derive from 
individual actions that are of great magnitude and scope, but can arise from 
ongoing support that becomes substantial by virtue of its duration (Ramasas-
try 2 002, 150). A c orporation’s ac tions m ight t hus mer ely f acilitate h uman 
rights violations rather than directly contribute to them (Clapham 2004, 68).

Th erefore, corporate complicity in human rights violations can broadly be 
understood as the knowing facilitation of, participation in, encouragement of, 
and contribution to human rights abuse committed by another, principal per-
petrator ( Clapham a nd J erbi 2 001, 3 45). D iff erent k inds o f c omplicity a re 
normally distinguished by the kind of involvement of the corporation, as well 
as by its relation to the principal perpetrator. Th e most common categories of 
complicity in this regard include direct, indirect, si lent, and benefi cial com-
plicity. We will look at these categories in more detail shortly.

Th e mere ac know ledg ment of corporate complicity as a v alid concept in 
human rights discourse does not yet constitute a full departure from the con-
ventional state- centric view. In fact, the very notion of corporate complicity is 
usually i nterpreted i n l argely s tate- centric ter ms i nsofar a s i t i s c ommonly 
perceived as relevant only if the principal perpetrator is the state. Symptomatic 
of this insight is Human Rights Watch’s defi nition of complicity as a corpora-
tion’s f acilitation o r pa rticipation “ in g overnment h uman r ights v iolations” 
(Human R ights Watch 1999a, 105). Th is i nterpretation is  cr ucially ba sed on 
the assumption that corporations do have direct human rights obligations, 
but it still adheres to the rather traditional worldview of the state as the sole, 
unchallenged authority in the international sphere.

A more plausible interpretation of complicity must acknowledge the plu-
rality of authority i n t he g lobal po liti cal economy a nd refer to t he ha rmful 
collaboration of corporations not only with the state but also with other pow-
erful institutions at the global level. For the secretary general of the Interna-
tional Commission of Jurists, Nicholas Howen (2005a, 12), corporate com-
plicity ma y r efer to pa rticipation i n h uman r ights a buses c ommitted b y 
virtually a nyone, t hat i s, by “governments, a rmed opposition g roups, o ther 
companies in the supply chain, joint venturers, sometimes even individuals.” 
Because the most per sis tent form of wrongdoing deriving from the collabora-
tion of two or more nonstate actors arguably happens within structural pro-



Making Sense of Multinational Corporations’ Obligations of Justice   297

cesses, this insight adds a further category to the earlier systematization, which 
I will call “structural complicity.”

Th is leaves us with fi ve basic but oft en interdependent categories of corpo-
rate complicity: direct complic ity through active collaboration, indirect c om-
plicity t hrough ac tive o r pa ssive su pport, benefi cial complicity th rough e co-
nomic e xploitation, silent com plicity t hrough n onopposition, a nd structural 
complicity t hrough t he ac tive u pholding a nd su pport o f ha rmful e conomic 
structures. In the following paragraphs I will briefl y examine these categories.

Direct Complicity    Direct complicity occurs when a corporation actively sup-
ports and collaborates with a p rincipal perpetrator, that is, when a c orpora-
tion directly assists, participates in, or supports a par tic u lar, well- defi ned case 
of human rights abuse. As pointed out earlier, it is not necessary that the cor-
poration have an intention to do harm, but merely that it know or should 
know that its actions contribute to t he wrongdoing. Deliberate collaboration 
based on a c orporation’s intent to v iolate human r ights would l ikely exceed 
mere c ompliance a nd readily qu alify a s a k ind of i ncitement or c onspiracy 
(Wells and Elias 2005, 164).

Cases of d irect corporate complicity do n ot c ause major a mbiguity. Th e 
operations of a corporation can be directly linked to a sp ecifi c human rights 
violation, which clearly exposes the corporation to justifi ed moral blame. For 
example, c orporations’ e quipment m ight b e d irectly u sed b y t he p rincipal 
perpetrator to suppress human rights, as happened in 1997 with Enron in In-
dia. Th e police used Enron’s corporate he li cop ters to su rvey demonstrations 
of activists, which  were then, at least in some cases, violently suppressed (Hu-
man Rights Watch 1999a). Th ere are countless similar cases in which corpora-
tions have r eportedly made t heir premises available for i nterrogations, tor-
ture, and other harmful practices by security forces and local law enforcement. 
In 2 001, f or e xample, t he I nternational L abour R ights Fu nd fi led a l awsuit 
under the Alien Tort Claims Act against Exxon Mobil charging the company 
with complicity in murder, torture, kidnapping, and sexual abuse by Indone-
sian soldiers in Aceh Province. Exxon Mobil was accused of providing bar-
racks t hat  were u sed by t he m ilitary for torturing de tainees a nd of lending 
heavy equipment l ike excavators that  were used for d igging mass graves. In 
March 2006 U.S. District Judge Louis Oberdorfer allowed this case to go for-
ward (see Banerjee 2001; Renner 2006). Two years later, in August 2008, he 
concluded that there was suffi  cient evidence to let a jury decide whether Exxon 
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Mobil should be held liable in the case (Scarcella 2008). Although a trial date 
had not been set at t he t ime of fi nalizing t he ma nuscript for t his book, t he 
case of Exxon Mobil a lready is a ma jor breakthrough in the debate on busi-
ness a nd h uman r ights. E specially i n t he e xtractive i ndustries, w hich a re 
commonly bound to par tic u lar locations, corporations oft en partner with re-
pressive governments in order to gain access to valuable resources. Th er efore, 
they oft en become complicit in the forceful relocation of  whole communities 
or engage in so- called militarized commerce (Forcese 2000; 2001, 489), which 
means that they rely on state military forces, paramilitary forces, and private 
armies for the protection of their sites in regions that are unstable because of 
wars a nd confl icts. Such security forces a re k nown for t heir “notorious hu-
man rights rec ords” (Forcese 2000, 173). By accepting their support, corpora-
tions become an immediate part of the human rights violations committed by 
them. In some of these cases the concept of complicity might even fall short of 
capturing the full scope of responsibility of the involved corporation. Where 
corporations are eff ectively in control over these armed forces, that is, where 
they are in de facto command and thus knowingly tolerate or even encourage 
human r ights a buses c ommitted b y t heir a gents, t hey m ust b e c onsidered 
principal perpetrators rather than mere accomplices (Ratner 2001, 506).

Th e Human Rights Resource Centre website lists 21 categories of human 
rights abuses for which cases of corporate involvement can be found. Among 
them are crimes like genocide, killing, rape, slavery, and abduction. Further-
more, t he l ist c ontains del icts l ike den ial o f f reedom o f a ssociation, mo ve-
ment, or expression. Large Internet and soft ware companies have a reputation 
for b eing notor ious i n u ndercutting p eople’s r ights to  a ccess a nd d istribute 
information. Because of the huge and tempting potential of the opening Chi-
nese ma rket, t hey have repeatedly put profi t b efore principles a nd have ac-
tively assisted t he Chinese government in t he enforcement of its censorship 
policies. Some, like Google and Cisco, are actively facilitating the blocking of 
“po liti cally s ensitive” ter ms a nd si tes i n t he I nternet (see Th omp son 2006). 
Others, like Yahoo, have even repeatedly been accused of actively collaborat-
ing w ith C hinese a uthorities i n i dentifying a nd i mprisoning d issidents 
through providing sensitive information drawn from their e-mail accounts.

Indirect Complicity    In cases of indirect complicity there is no direct link 
between par tic u lar corporate actions and a sp ecifi c, well- defi ned case of hu-
man rights violation. Th e connection that links the corporation to t he viola-
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tion of human rights is more general. Indirect complicity may occur, for ex-
ample, when a multinational corporation’s activities generally help maintain 
an unjust regime’s fi nancial and commercial infrastructure (Wells and Elias 
2005, 163). Hence the corporation does not directly participate in but rather 
facilitates h uman r ights v iolations c ommitted b y t he p rincipal p erpetrator. 
From this perspective, even the mere payment of taxes to an oppressive gov-
ernment c an b e p roblematic f or a c orporation, e specially i f t hese t axes a re 
specifi cally directed at fi nancing abusive security forces and the like (Howen 
2005a, 14).

A per sis tent example of indirect complicity concerns the trade in so- called 
blood diamonds. Blood diamonds are mined in the confl ict zones of, among 
other countries, Angola, Sierra Leone, and the Congo. Th e revenues generated 
through their trade are used to fi nance the wars over the diamond fi elds. Th e 
warring g roups oft en ga in c ontrol over t he d iamond fi elds t hrough ma ssive 
and brutal abuse of human rights. As a result, the diamond industry that trades 
in the confl ict diamonds is accused of knowingly fi nancing and thus indirectly 
supporting the wars and the human rights violations in these regions.

From a n on- state- centric p erspective, t he ma intenance o f business rela-
tions w ith o ther c orporations— contractors, su ppliers, s trategic pa rtners— 
that enga ge i n h uman r ights a buse t hrough f orced l abor, c hild l abor, a nd 
other harmful practices also belongs to the category of indirect complicity. By 
maintaining such relationships, the corporation is not an immediate part of 
or d irectly i nvolved i n a pa r tic u lar c ase of human r ights v iolation but pro-
vides general support to the primary perpetrator. Doing business with suppli-
ers and producers that systematically tolerate human rights violations in their 
organizations and operations, as well as contracting and subcontracting with 
businesses with bad human rights rec ords in the corporate value chain, ren-
ders m ultinational c orporations c omplicit i n t he r espective h uman r ights 
violations.

Determining the scope of indirect complicity, especially in corporations’ 
support of oppressive regimes, is not an easy task. Some have claimed that the 
mere presence of corporations in “rogue countries” constitutes a form of com-
plicity. Accordingly, they argue that corporations should pull out of countries 
that are notorious for human rights violations. Others have argued quite dif-
ferently. Th e presence of corporations in unjust regimes, they say, will pro-
mote economic development and contribute to the improvement of the situa-
tion. Both statements, however, seem too general to be of practical value. Th e 
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former does not consider that corporations can and should indeed be a force 
of de velopment a nd t hat p ulling o ut oft en hurts the people more than the 
government. Th e latter ignores that economic growth does not always con-
tribute positively to human development and hence that whether a c orpora-
tion indeed serves as a force of development depends on additional factors 
and conditions.

Th e que stion w hether a c orporation sh ould d ivest f rom c ountries w ith 
unjust regimes cannot be answered generally but only by carefully examining 
the specifi c situation. A corporation that reaches the conclusion that its opera-
tions contribute to and bolster a government’s ability to carry out systematic 
human rights violations rather than building a counterforce to them might 
indeed have to withdraw. For example, in 1992 Levi Strauss decided that un-
der “current circumstances” it was “not possible to do business in Myanmar 
without directly supporting the military government and its pervasive viola-
tions of human rights” (quoted in Avery 2000, 46). Levi Strauss was not alone. 
Macy’s, Liz Claiborne, Eddie Bauer, and the oil giants Texaco and Amoco also 
ceased their operations in the country— in the case of Amoco even despite its 
announcement six months earlier that Burma was one of the company’s most 
promising new locations for exploration (Spar 1998, 10). For Margaret Jungk 
(2000, 4) from the Danish Centre for Human Rights, there are three cases in 
which a c orporation must refrain from operating in a pa r tic u lar area: when 
its presence confl icts with international sanctions against the country, when it 
undermines p op u lar s overeignty, a nd w hen i t l egitimizes e gregious human 
rights violators.

ABB’s assessment of its business relations in war- torn Sudan in 2006 pro-
vides a n e xample of a c orporation t hat reached a d iff erent c onclusion t han 
Levi Strauss in 1992. ABB came under public attack, namely, from the Divest 
Sudan Campaign, for maintaining business projects and operations in Sudan 
and t hereby supporting t he Sud anese government i n c arry ing out genocide 
against the non- Arab population in the Darfur region. In a well- reasoned re-
sponse ABB, however, claimed that rather than contributing to the genocide, 
it was acting as a “force for progress in Sudan.” Its involvement in the develop-
ment of Sudan’s infrastructure, it argued, benefi ted the people and helped re-
alize t heir r ights to e ducation, h ealth c are, c lean w ater, a nd o ther n eeds, 
rather than supporting the government’s atrocities (ABB 2006). Public infra-
structure, as seen earlier, is one of the critical practical dimensions of human 
development. However, as Craig Forcese argues, in oppressive regimes it oft en 
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serves o ppressive purposes. Forcese (1997, 2 2ff .) di stinguishes four w ays in  
which corporations may bolster rather than undermine the repressive capac-
ity of an unjust regime. First, the fi rm may produce products that increase the 
regime’s repressive capacity. Second, a c ompany can be a s ource of revenue 
that increases a regime’s repressive capacity. Th ird, the corporation may pro-
vide infrastructure such as roads, railways, and power stations that increases 
a r egime’s r epressive c apacity. F ourth, t he fi rm ma y p rovide i nternational 
credibility to an otherwise discredited regime.

It cannot be the aim of this analysis to determine whether ABB’s contribu-
tions indeed benefi ted the rights of the population rather than the oppressive 
capacity o f t he g enocidal r egime i n K hartoum. N evertheless, t he e xample 
shows that arguments in both directions are possible. Decisions must derive 
from good and credible reasons based on fi rm principles rather than from op-
portunism and must be validated in open public discourse. Even though evi-
dence of genocide is generally an indicator of a regime that corporations need 
to avoid (Jungk 2000, 8f.), ABB’s decision- making pro cess seems to meet these 
requirements:

In Sudan, our representatives have met government offi  cials, NGOs, diplomats, 
other c ompanies a nd re presentatives of i nternational a gencies to d iscuss t he 
situation. No one in Sudan has advised us to withdraw, as proposed by certain 
concerned foreign investors; on t he contrary, the people we have spoken to i n 
Sudan h ave u nanimously re commended t hat A BB remains t here to he lp de-
velop the country’s economic and social infrastructure. To withdraw, they say, 
would u ndermine suc h e ff orts. A s ou r d iscussions h ave prog ressed, A BB 
launched the idea of hold ing a broader meeting of interested parties in Sudan 
to discuss relevant issues. Th ere has been considerable interest in this, and the 
meeting in K hartoum— organized by t he UNDP— is now scheduled for M ay. 
Outside t he c ountry, A BB h as b een c onsulting w ith A mnesty I nternational 
Business Group, an international human rights expert, Professor Alan Miller, 
as well as representatives of ot her organizations such as the UN Global Com-
pact and the Business Leaders Initiative on Human Rights. Amnesty’s position 
has been clear. It makes no recommendation on staying or withdrawing, but 
advises that once a company is in a country it should proceed with caution and 
engage in stakeholder dialogue. Th is is what we are doing. (ABB 2006)

Issues of indirect complicity must be analyzed on a case- by- case basis. Th er e-
fore, it is of critical importance that the corporation be open and transparent 
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regarding its operations in problem areas and engage in clarifying dialogues 
with i nvolved pa rties a nd i n de pen dent obs ervers. Th e f act t hat A BB e ven-
tually d id pull out of Sudan in 2007 might be taken as a sig n that it indeed 
took its ongoing stakeholder consultations seriously. Two special cases of in-
direct complicity are of par tic u lar relevance: benefi cial complicity and silent 
complicity.

Benefi cial Complicity    Benefi cial complicity occurs when a corporation know-
ingly accepts a d irect economic benefi t connected to o ngoing human r ights 
violations a nd t he c ontinued pa rtnership w ith t he p rincipal p erpetrator 
(Ramasastry 2002, 150). Th e corporation does not need to be directly or indi-
rectly involved in a par tic u lar wrongdoing in order to become complicit in 
human r ights abuses; i t i s su ffi  cient t hat i t k nowingly benefi ts f rom human 
rights abuses committed by a third party (Clapham and Jerbi 2001, 346).

Benefi cial complicity can be direct or indirect. It counts as direct complic-
ity if the benefi ts to t he corporation arise from its direct involvement in hu-
man rights violations. An example of direct benefi cial complicity is the case 
mentioned earlier in which corporations seek the protection of security forces 
that c ommit s ystematic h uman r ights v iolations. A nother e xample i s t he 
knowing ac  cep tance o f e conomic b enefi ts der iving f rom t he u se o f f orced 
labor by suppliers or jo int venturers. I ndirect b enefi cial complicity, on t he 
other hand, means that the corporation does not have a direct connection to 
a pa r tic u lar human r ights v iolation but b enefi ts f rom t he opportunities or 
environment created by them (ICHRP 2002, 131). Craig Forcese (1997, 21f.) 
distinguishes three k inds of indirect benefi cial complicity with unjust gov-
ernments. First, governments may commit human rights violations in order 
to produce infrastructure designed for use by companies. Second, governments 
may c ommit human r ights v iolations i n order to p rovide c ompanies w ith re-
sources. Th ird, governments may accommodate commercial interests by resort-
ing to repression to forestall labor unrest.

Th e case of indirect benefi cial complicity illustrates the diff erence between 
moral and legal complicity. Although it is rather unlikely that a legal case can 
be established against a corporation for merely benefi ting from human rights 
violations w ithout a ny k ind of d irect i nvolvement, t here i s a c lear ba sis for 
moral blame (United Nations 2008a, 20f.). Benefi ting from human rights vio-
lations means enhancing one’s own position at the cost of other human be-
ings’ fundamental autonomy. A morality that tolerates such behavior cannot 
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be based on inherent equality of human dignity and necessarily confl icts with 
the principle of equal moral concern a nd respect. Such a mo rality i s i nher-
ently a nd i nevitably u njust. B enefi ting from human rights violations can 
never be morally justifi ed. It denotes an indirect instrumentalization of the 
rights of human b eings for t he purpose of ma king profi ts. Th erefore, i t e x-
presses both deep disregard for the dignity of the human beings whose rights 
are being v iolated and moral support for the principal perpetrators who are 
committing those violations.

Silent Complicity    Th ere i s g rowing a greement a mong s cholars i n h uman 
rights studies that corporations’ silent ac cep tance of human rights violations 
committed by abusive governments is a form of indirect complicity. Th is  “si-
lent c omplicity” do es n ot r equire a c orporation’s e xplicit c onnection to t he 
human rights violations in the form of collaboration or interaction with the 
primary perpetrator, nor do the violations need to benefi t the corporation in 
any way.

Margaret Jungk has opposed this far- reaching interpretation of corporate 
complicity. She argues that a company operating in a country with an oppres-
sive government but without a d irect or indirect relationship to t he commit-
ted human rights violations does not have a responsibility to take action, be-
cause responsibility c annot b e e stablished on t he mere g rounds of location 
(Jungk 2001, 10). What Jungk seems to ig nore, however, is that the mere ab-
sence of involvement or benefi t for the corporation does not necessarily mean 
that it is morally entirely unconnected to certain human rights violations. On 
the contrary, the corporation might well be connected to them insofar as they 
occur within its general “sphere of infl uence.” Th is means that a corporation 
turns into a silent accomplice in cases in which it eff ectively has the capabili-
ties to stop, prevent, or reduce human rights violations but instead chooses to 
remain i nactive. A c orporation t hat ha s t he p ower e ff ectively to a lter t he 
course of (potential) human rights violations can hardly be considered a mere 
bystander. Th us silent complicity in general arises from the failure of a power-
ful ac tor to e xercise i nfl uence. Th e c ombination o f p resence a nd a uthority 
constitutes assistance in the form of endorsement or moral support (Clapham 
and Jerbi 2001, 344; Howen 2005a, 15). Hence silence and inaction in the face 
of human rights v iolations committed by others are not a l egitimate stance, 
especially for corporations acting in quasi- governmental positions. Turning 
away from human rights violations connotes toleration or even tacit approval 
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rather than mere neutrality. Th erefore, it plays a signifi cant role in legitimiz-
ing the perpetrator’s conduct (Ramasastry 2002, 104, 144).

Structural Complicity    Human rights violations do not occur only as a result 
of direct harmful actions by clearly identifi able perpetrators. On the contrary, 
the vast majority of them are the result of structural eff ects (Galtung 1994). 
Hunger, p overty, a nd d isease i n t he de veloping w orld a re n ot na tural p he-
nomena but the consequence of a highly unjust global institutional order that 
is “ shaped b y t he b etter- off  a nd i mposed o n t he w orse- off ” i n t his w orld 
(Pogge 2002a, 199). Th us structural injustice derives from the regular activity 
and interaction of a v ariety of d iff erent agents. It indicates that some of the 
normal a nd g enerally ac cepted bac kground c onditions o f o ur ac tivities a re 
morally unacceptable (Young 2004, 378). Th is is what makes structural com-
plicity hard to grasp, and perhaps it is the reason that it is commonly over-
looked in d iscussions of complicity. Nevertheless, i f t here is such a t hing as 
structural injustice, then all participants in such structures are complicit, at 
least to some degree. Th e unjust global institutional order, aft er all, is not un-
alterable but could be shaped diff erently. Responsibility, in the fi rst instance, 
is with a ll those who take part in such structures— from the consumer who 
buys cheap T-shirts at Western retail stores to the multinational corporation 
and its contractors a nd even to t he exploited workers t hemselves. However, 
the main obligation arguably falls on those who have the po liti cal power fun-
damentally to transform such structures, and most attempts to do so have 
failed precisely because t hey have confl icted w ith t he pa r tic u lar interests of 
such powerful actors.

By protecting t he status quo, t hese economic a nd po liti cal powers— rich 
countries, i nternational organizations, a nd multinational corporations— are 
knowingly enga ging i n t he ma intenance o f a s ystem t hat c reates, su stains, 
and perpetuates poverty and desperation of millions of people scattered across 
the g lobe. Insofar as they take part in and lend their support to t his system 
instead of pressing for its alteration, they are complicit in the structural viola-
tion o f h uman r ights o n a ma ssive s cale. Th ey a re, a s P ogge ( 2002a, 1 99) 
rightly notes, “causally deeply involved” in the misery of millions of people.

Corporations that facilitate the po liti cal systems of abusive governments 
by indirectly fi nancing their unjust regimes and benefi ting from or tolerating 
their human rights abuses are usually readily condemned for their complicity. 
Yet at the same time we tend to be very comfortable with watching corpora-
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tions not  on ly facilitate, benefi t f rom, a nd si lently accept a g lobal economic 
system that keeps causing harm in unpre ce dented ways, but even control its 
rules and mechanisms to a large extent. If we accept the moral duty of corpo-
rations to a void infl icting harm on others, as well as not to contribute to or 
benefi t from unjust deprivations, we must not ignore the structural eff ects of 
unleashed g lobal c ompetitive ma rkets. Th e c orporate p rofi ts g enerated i n 
global markets and the wealth they create for the rich parts of this world are 
structurally l inked to p overty a nd s tarvation i n t he South. I f multinational 
corporations do not want to be considered morally complicit in such human 
rights v iolations, they must start to add ress this problem seriously and thus 
publicly.

Preventing Injustice: The Duty to Protect Human Rights

Th ere are no exclusively negative rights in a nonideal world. All rights, even 
the classical liberty rights, are connected to corresponding positive duties. As 
a result, the multinational corporation as an agent of justice bears not only an 
obligation to a void deprivation c aused by t he d irect or i ndirect v iolation of 
human rights but similarly a positive duty to protect human beings from dep-
rivation c aused b y o thers. A lthough n egative d uties, a t l east i n t he c ase o f 
 direct abuse, derive from a causal link between a corporation’s actions and a 
violation of human rights, the positive duty to protect is tied more closely to a 
corporation’s capabilities.

Because the capability of a corporation to protect human beings from hu-
man rights violations is dependent on its proximity to the potential perpetra-
tor, i t i s c losely related to t he concept of complicity i n general a nd of si lent 
complicity in par tic u lar. Evidently, the capability of a corporation to infl uence 
a potential perpetrator is based on the degree of the perpetrator’s dependence 
on the corporation. Formulated from the perspective of the corporation, this 
means that its capabilities to p rotect increase with the degree of authority it 
factually enjoys over the potential perpetrator. Two contexts stand out as es-
pecially relevant in this regard: the relation of the corporation to its subsidiar-
ies, contractors and subcontractors, and strategic partners and the relation of 
the corporation to its host governments.

Duties to Protect Along the Corporate Value Chain

Control b reeds r esponsibility. A m ultinational c orporation t hat ma intains 
and controls subsidiaries overseas is accountable for their conduct and bears 



306  Multinational Corporations as Primary Agents of Justice 

responsibility for potential human rights violations committed in their opera-
tions. Direct subsidiaries operate for a nd oft en in the name of the multina-
tional corporation. Th erefore, their misconduct can be attributed to the mul-
tinational i tself. E ven t hough t here i s n o c lear- cut l egal obl igation i n t his 
situation, the distribution of control on the one side and de pen den cy on the 
other ma kes a c lear moral c ase for t he multinational’s responsibility for i ts 
subsidiaries’ human rights conduct. Because there is no real third- party per-
petrator in this case, the duty of the multinational corporation regarding its 
direct subsidiaries is a duty to take adequate and specifi c or gan i za tion al mea-
sures to a void h uman r ights v iolations w ithin i ts m ultinational s tructure 
rather than a genuine duty to protect. Nevertheless, even this direct negative 
duty demands specifi c positive mea sures of the corporation.

However, the image of the multinational corporation as a vertically fully 
integrated or ga ni za tion i s changing dr amatically. Today multinationals are 
reducing t he n umber o f d irect subsi diaries a nd i ncreasingly o r ga nize t heir 
value c hains a s networks. L abor- intensive pro cesses get outsourced to c on-
tractors and subcontractors overseas, while the multinational corporation it-
self focuses on t he k nowledge- based tasks a nd pro cesses w ith a h igh added 
value. Especially in the apparel industry such contractors and subcontractors 
have b een notorious for t he ma intenance of s weatshops a nd t he s ystematic 
abuse of workers’ rights. Multinational corporations that knowingly maintain 
and benefi t from such business relations must, as argued earlier, be regarded 
as indirectly complicit in t he respective human r ights v iolations. Th er efore, 
their dominant position w ithin t heir supply chains is connected to u ndeni-
able moral obligations.

Th ere is no doubt that multinational corporations have a moral obligation 
to avoid business relations with contractors or subcontractors that operate on 
the basis of systematic human rights violations. However, the responsibility of 
multinational corporations for their existing business relationships arguably 
entails more than a negative obligation simply to cut all ties to t he off ending 
supplier. As in the child labor example, the sudden termination of such rela-
tions w ould ha rdly l ead to a n ac tual i mprovement o f w orkers’ si tuations. 
Rather, it would jeopardize the livelihood of their families and force them to 
seek o ther o pportunities to w ork, p ossibly u nder e ven w orse c onditions. 
Hence, rather than abandoning the problem, the corporation bears an obliga-
tion to i mprove t he situation a nd t hus to p rotect t he r ights of t he exploited 
workers. Th e termination of existing business relations can only serve as a last 
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resort if all other attempts to correct the contractor’s conduct fail. Hence mul-
tinationals ha ve a mo ral obl igation to i nitiate c orrective me a sures w ithin 
their su pply c hains r egardless o f w hether t he h uman r ights v iolations a re 
committed by a direct subsidiary or by an “in de pen dent” contractor. In both 
cases the conduct of the abusive entity refl ects on the per for mance of the com-
pany itself.

To deny any such corrective obligations on the basis of the argument that 
contractors are nominally in de pen dent and thus not a pa rt of the corpora-
tion’s or gan i za tion al structure implies an overly narrow notion of control as 
own ership. It overlooks that contractors and subcontractors locked in multi-
national c orporations’ v alue c hains a re oft en h eavily de pendent o n t hose 
multinationals. F or e xample, t he appa rel ma rket i n t he United St ates, l ike 
many other i ndustries, i s controlled by only a ha ndful of g igantic retailers 
(Danaher and Mark 2003, 106). Th ese retailers eff ectively set the conditions 
and decide what is and what is not possible in improving the rights of the 
workers in the factories of their suppliers a ll over the world. As long as the 
multinational c orporation r emains i n de f acto c ontrol o ver i ts c ontractors 
and subcontractors, that is, as long as they operate under its de facto author-
ity, the multinational bears a large part of the responsibility for their human 
rights conduct. Hence t he outsourcing of  business pro cesses certainly does 
not imply a lso the outsourcing of a ll moral responsibility. Asking multina-
tionals to e xercise t heir infl uence over t heir contractors to adv ance human 
rights is not an illusory or naïve request; aft er all, they have hardly ever hesi-
tated to u se their infl uence to dema nd cheaper prices for the production of 
their goods.

Levi Strauss and Company was one of the fi rst multinational corporations 
explicitly to extend the scope of its human rights responsibilities to include its 
contractors a nd sub contractors. I n c orrespondence w ith t he e arlier i nsight 
that an existing engagement in problematic business relations leads to a p ri-
mary duty to protect rather than to pull out, Levi Strauss requires failing 
contractors to implement corrective action plans fi rst and terminates the busi-
ness relationship only if all  else fails. Th e employment standards required by 
the L evi St rauss c ode o f c onduct f or c ontractors i nclude n orms r egarding 
child l abor, f orced l abor, d isciplinary p ractices, w orking h ours, w ages a nd 
benefi ts, f reedom o f a ssociation, d iscrimination, a nd h ealth a nd s afety. A 
similar code was released by Gap. Th is company reports on its website that its 
90 vendor compliance offi  cers c onducted app roximately 4 ,316 c ompliance 
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inspections in 2,053 garment factories in 2006. Additionally, Gap has taken 
active steps to work with suppliers in order to help them understand and im-
plement the code adequately. Th e impact of such mea sures, if carried out both 
seriously a nd c arefully, i s a rguably mo re de sirable t han t he ter mination o f 
business relations.

Many corporations have realized that their responsibility for human rights 
does not stop at the doors of their own premises but systematically extends up 
and down t heir value chain. Th is moral responsibility grows in importance 
the more multinationals are operating as networks rather than as integrated 
 wholes. Contractors and subcontractors oft en eff ectively operate in legal vac-
uums; in most cases they do not face any legal sanctions in their home coun-
tries, w hile t heir f ormal i n de pen dence f rom t he m ultinational c ompany 
shields t hem f rom p rosecution a lso i n t he m ultinational’s h ome c ountry. 
Th erefore, i t i s e ssential t hat multinational corporations t hemselves s tart to 
make use of their capabilities and exercise positive infl uence over them.

Although there is increasing ac cep tance of such responsibilities of multi-
national corporations for the working conditions in their supply chains, the 
subject o f c omplicity a nd c onsequent p ositive obl igations w ithin s trategic 
partnerships has yet to be addressed adequately. As seen in part II of this 
book, such horizontal networks are a ma jor determining force in the g lobal 
economy, and their importance is likely to increase. Accordingly, it is of ut-
most importance that corporations start to take responsibility also for such 
strategic business relations. Th is insight refers to the same underlying argu-
ment as that concerning supply chains: corporations that maintain strategic 
relations w ith partners t hat lack respect for human r ights turn into accom-
plices by either broadly contributing to, benefi ting from, or silently accepting 
the partners’ human rights violations. Hence corporations must choose their 
strategic pa rtners w ith t he s ame c aution t hat i s r equired for suppliers, a nd 
they must set the bar in human rights standards for their partners at least as 
high as they do for themselves. In case partners do not meet these standards, 
corrective mea sures must be deployed. If these mea sures fail, the relationship 
must be terminated. It is quite evident that the more important strategic net-
works become for corporations to be competitive in the global economy, the 
greater is the collective leverage of the network participants on potential lag-
gards, for example, by introducing human- rights- based exclusion criteria and 
enforcement me chanisms. Th e p otential i mpact o f suc h n etworks o n t he 
global human rights situation is tremendous.
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Duties to Protect Against Abusive Authorities

Th e s tate’s obl igation to p rotect human r ights i s normally i nterpreted as a n 
obligation to adopt legislation in this regard. Evidently, corporations do not 
have this option. Nevertheless, even though multinational corporations lack 
this formal authority, their infl uence over what legislation and rules are being 
adopted by states and international institutions has grown steadily in the neo-
liberal era. Th is suggests not only a general obligation for multinational cor-
porations to p romote and support existing attempts to f urther and improve 
national and international human rights legislation but also a specifi c one to 
exercise infl uence over unjust and oppressive governments, according to their 
capabilities. Situations in which governments deliberately disregard and abuse 
human r ights c reate o ne o f t he c ontexts i n w hich l arge m ultinationals a re 
pushed into the role of primary agents of justice. Th erefore, they face an obli-
gation to protect human rights against abuse by governments. Th is  obligation 
is in sharp contrast with the conventional v iew that assumes relevance only 
for the reverse case, that is, for governments having protective duties against 
“failed” corporations.

Th e obligation of powerful multinationals to protect human rights against 
violations committed by unjust governments derives from the concept of si-
lent c omplicity de scribed e arlier. I t i mplies a mo ral obl igation for multina-
tional corporations to use their economic and po liti cal clout, that is, their de 
facto authority, to speak out and pressure unjust governments and public (as 
well as private) authorities to respect and promote the rights of human beings. 
Th is includes the obligation to engage in a dialogue with authorities on their 
failed human rights policies, as well as to address specifi c c ases o f h uman 
rights violations publicly (Avery 2000, 44). Th e g reater t he i mportance of a 
multinational c orporation f or a c ountry’s p osition i n t he g lobal e conomic 
game, the larger are its leverage and its bargaining power to demand adequate 
policies and enforcement for the protection of people’s rights.

So f ar, h owever, c orporate i nfl uence ha s had qu ite t he r everse e ff ect on 
governments’ h uman r ights p olicies. M ultinational c orporations ha ve p re-
dominantly used their quasi- governmental infl uence to have restrictions and 
standards for t he protection of people’s r ights loosened and removed rather 
than improved. For example, the sweatshop problem mentioned earlier is in-
duced to a large extent by governments’ unwillingness to adopt strict regula-
tions because of the risk of pricing themselves out of the market (Danaher and 
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Mark 2 003, 72). Th is c ompetitive pressure on t hese governments c omes, a s 
seen e arlier, d irectly f rom m ultinational c orporations’ t hreat to  s hift  their 
production elsewhere.

When Ken S aro- Wiwa w as e xecuted b y t he N igerian g overnment, Sh ell 
stated that it would be “dangerous and wrong” for Shell to “intervene and use 
its perceived ‘infl uence’ to have the judgment overturned.” “A commercial or-
ga ni za tion l ike Sh ell,” i t c laimed f urther, “cannot a nd must n ever i nterfere 
with t he legal pro cesses of a ny sovereign s tate.”1 Shell’s conviction was t hat 
what w as n eeded w as “ quiet d iplomacy” f rom a ll pa rties.2 I n 1 996 a Sh ell 
manager reportedly stated:

I am afraid I cannot comment on the issue of the Ogoni 9, the tribunal and the 
hanging. Th is country has certain rules and regulations on how trials can take 
place. Th ose are the rules of Ni geria. Nigeria makes its rules and it i s not for 
private companies like us to comment on such pro cesses in the country.3

Th e position expressed by Shell is evident: the business of business is busi-
ness, not politics. However, Shell was thoroughly mistaken about its allegedly 
purely private nature. Corporate power, as we have seen, is always and inevi-
tably public power. As such, it leads to si milarly public responsibilities. Th e 
very fact that Shell eff ectively operated in a position that would have allowed 
it to sp eak out and to e xercise infl uence over the government placed it in an 
inherently public role, irrespective of whether it actually made use of this pos-
sibility. Th e p erception t hat c ommenting o n t he i ssue i s p ublicly r elevant, 
while remaining silent is not, is inherently fl awed. Th e corporation is not an 
apo liti cal institution; Shell’s silence was as much publicly relevant as explicit 
opposition would have been. Silence is not neutral but a sign of moral support, 
while sp eaking o ut w ould ha ve p ut o pposing p ressure o n t he g overnment. 
Hence o nce we u ncover t he p rivate- public d ichotomy t hat u nderlies Sh ell’s 
position as a n ideological construct, t he duty of t he corporation publicly to 
oppose and confront authorities that abuse human rights becomes very evi-
dent. For an institution operating in a quasi- governmental role, staying out of 
politics in such matters is not an option.

Shell’s a rgument a bout N igeria’s s overeignty r egarding i ts o wn l aws i s 
similarly irrelevant in connection with human rights violations. As the most 
essential u niversal mo ral r ights, t hat i s, a s g enuinely c osmopolitan c laims, 
human rights transcend national sovereignty. Human rights are cosmopoli-
tan rights, which means that no country can simply legislate them away as it 
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pleases. Multinational corporations as quasi- governmental institutions at the 
global level have an obligation to speak out in defense of human rights. Th is  
does not constitute interference in domestic politics but is a wholly legitimate 
role for corporations; it must be part of their agenda (G. Chandler 1999, 43).

Restoring Justice: The Duty to Proactively Realize 
Human Rights

A large part of this book has focused on developing the analytical- ethical ba-
sis on which to normatively justify remedial duties of justice for multinational 
corporations. Although such positive obligations are intuitively comprehen-
sible i n c ases w here c orporations ha ve d irectly a nd ac tively c ontributed to 
bringing unjust situations about, they are less evident for situations in which 
no actor can be held directly responsible for causing a specifi c injustice. In the 
fi rst part of this book I showed that the attribution of such imperfect obliga-
tions of justice must be based on the criterion of capability. In the second part 
I provided the foundation for holding multinational corporations directly re-
sponsible as primary agents of justice. In the following paragraphs I w ill fi -
nally enga ge i n t he c oncretization a nd s ystematization o f suc h c apability- 
based, remedial human rights obligations of multinational corporations.

Much of the current debate on business and human rights has been con-
nected to the notion of the corporation’s “sphere of infl uence.” Th e fi rst prin-
ciple of the UN Global Compact, for example, states that “businesses should 
support and respect the protection of international human rights within their 
sphere of infl uence.” Similarly, the UN Norms also refer to human rights obli-
gations of corporations “within their respective spheres of activity and infl u-
ence.” Th e notion of the sphere of infl uence is specifi c to the business and hu-
man rights debate. Th at is, it is not adapted or imported from existing legal 
discussions o n o ther sub jects. A ccordingly, i t i s s till l argely u nderexplored 
and subject to d iff erent a nd oft en confl icting interpretations. Th e capability 
focus c an provide a f ruitful a lternative to c onventional i nterpretations t hat 
usually start from a causality- based notion of infl uence. Such causality- based 
interpretations oft en lead to concentric- circle models of the sphere of infl u-
ence in which the concentric circles represent stakeholder groups according 
to their proximity to the corporation. Proximity is interpreted as the intensity 
with w hich they a re aff ected b y t he c orporation’s ac tivities, w hich i s oft en 
perceived as congruent with geographic distance. In these models employees 
and workers predominantly form the inner circle of responsibility, followed 
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by t he su rrounding c ommunity a nd t he c ountries i n w hich m ultinational 
corporations operate.

I have a lready p ointed out t he fl aws of such concentric- circle models of 
moral responsibility. Th ey neither are compatible with a cosmopolitan under-
standing of justice nor adequately refl ect the interconnectedness of our global 
society today. Th e proximity of multinational corporations to the violation of 
the h uman r ights o f t he p oor a nd v ulnerable i s oft en not  ge ographic but  
structural. Th e pop u lar claim that multinationals should act like good corpo-
rate citizens in the countries in which they operate (e.g., Hsieh 2004, 643) il-
lustrates t his m isperception. I t i s a t i ts c ore a nticosmopolitan a nd t urns a 
blind eye both on the transnational source of global problems and the inher-
ently transnational capabilities of multinational corporations to address these 
problems at  t heir s ource. H sieh (2004, 65 0) s uggests t hat c orporations t hat 
“benefi t directly from the burdensome conditions under which they operate” 
bear a d uty of assistance. However, tying this principle to t he physical pres-
ence of corporations in a par tic u lar country largely ignores that multinational 
corporations ma y b enefi t f rom b urdensome c onditions i n o ther c ountries 
without actually operating in them. Pharmaceutical companies, for example, 
are investing tremendous amounts of money and time in lobbying for restric-
tive global intellectual property rules in order not to have to compete against 
more aff ordable generic drugs. Instead of securing the right to h ealth of the 
people in developing countries, these restrictions rather aim at securing the 
margins o f l arge m ultinational c orporations. Th us t hinking in  c oncentric 
circles s ystematically f ails to c apture b oth t he g enuinely t ransnational r e-
sponsibilities of multinational corporations and those positive responsibilities 
that arise beyond existing causal relations. Hence they lack an adequate an-
swer precisely i n t hose c ases where we face genuinely g lobal problems con-
nected to highly imperfect obligations of justice.

Instead of defi ning the sphere of infl uence as the sphere of actual infl uence 
based on existing operations and their causal eff ects on people, we must focus 
on the sphere of potential infl uence based on the corporation’s capabilities to 
make positive contributions to human development. Th is focus on capability 
rather than causality will not only considerably broaden the range of corpora-
tions’ remedial responsibilities but also enlarge the scope of corporations ad-
dressed ( Kline 2 003, 2 ) a nd a lign i t mo re c onsistently w ith t heir qu asi- 
governmental role, t hat i s, t heir position as primary agents of justice at t he 
global level. Ma rgolis a nd Walsh c laim t hat instead of taking t he (negative) 
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eff ects of actual corporate conduct as a starting point for refl ection, “we need 
to begin with the idea that organizations can play an eff ective role in amelio-
rating social misery” (Margolis and Walsh 2003, 283). From this perspective, 
they argue, we need to focus on questions about what fi rms are actually doing 
in response to social misery and what eff ects corporate ac tions have in t his 
regard. Lee Tavis gets to the point without mincing words:

When one p erson or g roup is in critical need, another individual or g roup in 
proximity to the situation must act to alleviate the need if they can. Th is is par-
ticularly true when other sources of assistance are not available in time to avoid 
a crisis. On this principle, a multinational manager who is in a p osition to a id 
the poor who cannot help themselves, incurs that responsibility. With the mul-
tinational direct and indirect links to the poor, managers would apply corporate 
resources where t heir fi rms could uniquely contribute to t he relief of p overty, 
even though their fi rms  were not involved in the cause. (Tavis 1982b, 132)

Multinational corporations’ remedial duties of justice aim at the practical 
realization o f h uman de velopment. H uman de velopment, a s a r eminder, i s 
rights- based pro cesses aimed at expanding the real freedoms that people enjoy 
(Sen 2000, 3). Th e practical realization of human development, as shown ear-
lier, takes place in the four dimensions of positivization of rights, internal ca-
pacity building, external arrangements consisting of public policies and local 
infrastructure, a nd enab ling g lobal su perstructures. Th ese f our d imensions 
essentially span the relevant space or context for corporations’ sphere of infl u-
ence in their remedial human rights obligations. Th us the relevant capabilities 
that lead to remedial obligations of justice are the ones that may contribute to 
the enhancement of people’s freedoms in one or several of those four practical 
dimensions of human empowerment. Accordingly, the pro cess of assessing 
multinational c orporations’ r emedial obl igations o f j ustice s tarts w ith t he 
identifi cation of t hose human r ights to w hose realization t he c orporation i s 
believed to be able to make a signifi cant contribution— the right to health for a 
pharmaceutical company, for example, or the r ight to w ater for the beverage 
industry. Once these r ights are identifi ed, the obl igations can be specifi ed in 
relation to t he corporation’s specifi c a nd u nique capabilities to c ontribute to 
their realization within the four practical dimensions of human development.

Taking an abstract view of the capabilities of multinational corporations 
in general and matching them with the four practical dimensions of human 
development open up three broad areas or categories of remedial obligations 
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in the corporation’s sphere of infl uence. First, remedial obligations unfold at 
the corporate p olicy level a nd der ive f rom corporation- specifi c capabilities. 
Th ey follow from the purpose of the corporation and the social problems it is 
built to add ress. Th us corporations have an obligation to engage in fi nding 
innovative solutions to per sis tent human rights problems by making use of 
their economic core capabilities. I will refer to this category as the category of 
business ob ligations. S econd, r emedial d uties o f m ultinational c orporations 
unfold at the social and public policy levels both nationally and globally. Th is  
second c ategory o f obl igations e ssentially i ncludes m ultinationals’ enga ge-
ment in public policy pro cesses and in the provision of public goods and ser-
vices, as well as in the maintenance of local infrastructure. Th erefore, it largely 
is derived from industry- specifi c capabilities. However, especially in the area 
of corporate engagement in the maintenance of public infrastructure, it may 
heavily intersect also with the corporation- specifi c fi rst category. Th is  second 
category predominantly consists of  collaborative obligat ions of  multination-
als. Th e third category of remedial obligations unfolds at the global economic 
policy level, which largely covers the dimension of global superstructures in 
the practical model of human development. At this level corporations have a 
quasi- governmental obligation to engage in the creation of an enabling global 
economic system through adequate regulatory mea sures. Th is category spans 
the corporation- specifi c as well as the industry- specifi c level and refers to the 
global economy at large, that is, to the regulatory obligations of multinational 
corporations in general.

In sum, the three categories of remedial obligations unfold at the corpo-
rate policy level ( business obl igations), t he public policy level (collaborative 
obligations), a nd t he g lobal e conomic p olicy l evel ( regulatory obl igations). 
While the corporate and public policy levels refer to specifi c obligations in the 
multinationals’ pa r tic u lar a rea of competence, t he regulatory obl igations at 
the global economic policy level derive from the general quasi- governmental 
capacity of multinationals, which may be largely in de pen dent of their par tic-
u lar area of competence.

Remedial Duties at the Corporate Policy Level: 

Business Obligations

In a 1 996 a rticle o n m ultinational c orporations’ i mpact o n h uman r ights, 
William H. Meyer (1996, 368ff .) states that foreign direct investment is per se 
“positively a ssociated w ith po liti cal r ights a nd c ivil l iberties a s well a s w ith 
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economic a nd social r ights i n t he t hird world.” Meyer a ssumes t hat “ to t he 
extent that multinationals promote (economic) development, they must a lso 
enhance h uman r ights.” Th us M eyer e ssentially a rgues t hat m ultinational 
corporations’ remedial duties toward poverty and other social grievances in 
the Th ird World can be met by simply investing in those countries; the rest 
will take care of itself. Th erefore, he commits the fallacy of uncritically equat-
ing economic with societal development (see Meyer 1996, 376) and restates 
the trickle- down argument in the language of human rights. Even aft er the 
“disenchantment” of neoliberal globalization, Meyer’s belief in the wondrous 
remedial powers of FDI still enjoys considerable popularity among scholars 
and practitioners. FDI is regarded as a catalyst of economic growth, a vehicle 
of technology and k nowledge t ransfer, a c reator of jobs , and a g enerator of 
tax income for poor countries. Some even claim that it promotes democracy 
and u ltimately l eads to t he demo  cratization o f u njust r egimes. M y e arlier 
elaborations, h owever, ha ve sh own t hat suc h g eneral s tatements obs cure, 
rather than adequately refl ect, the real impact of multinationals on human 
rights.

FDI can indeed be instrumental in the fostering of human rights, but its 
impact on human rights depends on its quality rather than on its quantity. A 
positive eff ect o f F DI o n e conomic g rowth i n de veloping c ountries i s n ot 
guaranteed. In many cases the repatriation of profi ts, as well as the payment 
of royalties and licensing fees, has even turned the allegedly stimulating eff ect 
of FDI on economic growth into a net outfl ow of capital (Lippman 1985, 251). 
Furthermore, not all FDI yields equal spillovers in technology transfer (Stiglitz 
2002b, 278). Similarly, jobs c onnected to e xploitative and humiliating work-
places o r to s weatshops a nd a busive c hild l abor m ight g enerate e conomic 
growth, but they are inherently at odds with a r ights- based interpretation of 
development. Not even the quantitative eff ects of FDI on job c reation are as 
clear- cut as proponents like to make them seem. Oligopolistic behavior, dom-
ination of t he local i ndustrial sector, a nd t he tendency of multinationals to 
buy from their own sources instead of local suppliers are just as likely to lead 
to a reduction of local employment by replacing or driving out domestic busi-
nesses. In order to be of real benefi t to developing countries in the creation of 
jobs, multinationals must make a deliberate eff ort to support domestic private-
 sector development and encourage local fi rms, small- scale family enterprises, 
microbusinesses, and t he informal sector to p roduce t heir inputs (J. Nelson 
2002, 219ff .; Streeten 2004, 78).
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Th e pa yment o f t axes i n o ppressive r egimes, to na me a nother e xample, 
might also support rather than counteract human rights violations. Addition-
ally, multinational corporations have stood out for their capabilities to avoid 
taxes rather than for their enthusiasm in contributing to the development of 
social infrastructures in poor countries. In many cases, as argued earlier, 
multinationals have not only largely avoided paying taxes but have ac tually 
even r eceived subs tantial subsi dies— corporate w elfare— in o rder to b uild 
their facilities. In such cases they have diverted existing tax funds into their 
own pockets. Th e struggle for economic growth through attracting FDI oft en 
forces governments to cut back their spending for social policies and actually 
to lower t heir human r ights standards (Ordentlicher and Gelatt 1993, 100f.; 
OECD 1996, 2000).

Hence the positive general contributions normally associated with multi-
nationals o perating i n de veloping c ountries— jobs, t axes, a nd i nvestment— 
are only benefi cial to the realization of human rights if they are connected to 
a conscious and deliberate eff ort by the corporation to serve as a force of hu-
man development.4 Furthermore, despite the dominant focus of the conven-
tional economic development debate on such general contributions, the spe-
cifi c c ontributions to h uman de velopment w e c an a nd sh ould e xpect f rom 
multinationals must go much further.

Business Solutions for the Bottom of the Pyramid: C. K. Prahalad    Th e most 
fundamental p urpose o f t he e conomy i s to p revent de privation a nd s ocial 
grievances b y en suring p eople’s ac cess to v ital g oods a nd s er vices (U lrich 
2008, 192). Th erefore, it fulfi lls a n inherently public f unction. By delegating 
an ever- larger share of this function to “private” corporations, we automati-
cally i ncrease t heir p ublic r esponsibility f or t he ac hievement o f t his g oal. 
Hence t he p erception of t he purpose a nd m ission of a b usiness a s a p urely 
private aff air is fl awed. It is public insofar as it should make a legitimate and 
meaningful contribution to the improvement of societal problems.

Th e more the economy transcends the national context and reaches truly 
global dimensions, the more globally we must interpret its fundamental pur-
pose. Th e more globally we look at its purpose, however, the more drastically 
it appears to be unmet for a vast number of people. Consequently, the domi-
nant position of multinational corporations in the global economy is natu-
rally connected to their greater global responsibility to ensure people’s access 
to the goods and ser vices that are pivotal for a human life in dignity and in-
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strumental in building capacities, improving capabilities, and achieving su-
perior h uman f unctionings. F rom t he p erspective o f r ights- based j ustice, 
multinational corporations’ specifi c positive contributions to human develop-
ment depend, fi rst, on their ability to interpret per sis tent societal problems in 
the developing world in terms of human rights instead of the rather simplistic 
categories of economic growth, and second, on how well their business model 
is able to serve the realization of those rights. Hence they depend on corpora-
tions’ w illingness to add ress h uman r ights m uch mo re p roactively a nd d i-
rectly b y r einterpreting t he a im a nd p urpose o f t heir b usiness i n ter ms o f 
rights and to come up with “positive responses to the issues arising from the 
condition of the poor in the Th ird World” (Tavis 1982a, 5).

Th us s erious enga gement o f multinationals i n t he r ealization o f human 
rights means not merely to donate a part of their revenues to good causes but 
to proactively address societal problems with their core competences and ca-
pabilities. Corporations are not merely asked to provide resources on a chari-
table and purely voluntary basis, as, for example, Dunfee and Hess (2000) de-
mand in their concept of “direct corporate humanitarian investment.” Rather, 
we expect them to innovate and leverage their core competences in their par-
tic u lar sectors in order to i mprove t he access of t he poor to e ssential goods 
and ser vices such as medicines, clean water and sanitation, food, energy, tech-
nology, a nd e ducation a nd to l ook f or a nd del iver s olutions b eyond t heir 
wealthy customer base (Davies a nd Nelson 2003, 2). For some corporations 
and industries, such as the food and pharmaceutical industries, the connec-
tion between business purpose, core competences, and their possible contri-
bution to the realization of rights is quite obvious. For others, more eff ort may 
be needed to unearth the relevant connections. Either way, corporations 
might fi nd it helpful to assess their potential contributions in close interaction 
with other i nstitutions, suc h a s NGOs, i nternational organizations, or gov-
ernment agencies. Once corporations start to engage in serious refl ection on 
and discussion of their role and purpose in terms of r ights, the potential to 
devise novel and innovative solutions for the practical empowerment of peo-
ple is tremendous even for companies or industries that we do not primarily 
connect to the core of human development. Aff ordable skin- care products, for 
example, can vastly improve the l ives of young Indian women working out-
doors in the burning sun (see Hammond and Prahalad 2004, 36). Th os e who 
are u nable to p rotect t hemselves a gainst d amaging su nlight ha ve a m uch 
higher risk of skin cancer than those who can aff ord to do so (Chen, Evans, 
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and Cash 1999, 293). Making products such as sunscreen available to the poor 
does not mean to sell them a luxury they do not need. It is a direct contribu-
tion to health equity and to economic justice. If we understand human devel-
opment as a pro cess of enhancing people’s choices, then the availability of 
products and ser vices t hat improve our quality of l ife is a c rucial part of it. 
Human development is not simply about the quantity of goods and ser vices 
produced, which is refl ected in the aggregate mea sure of gross domestic prod-
uct, but is crucially about their quality in addressing existing needs and dep-
rivations (Galbraith 2001, 115).

Th e superior and oft en unique capabilities of multinational corporations, 
combined with their commanding position in the global production struc-
ture, su ggest a g eneral mo ral obl igation to enga ge i n t he de velopment o f 
goods and ser vices that have the potential to i ncrease the l iving standard of 
the poor in the developing world. In other words, producing and distributing 
goods with an exclusive focus on the lucrative markets in the West or the privi-
leged high- income classes in developing countries while leaving the problems 
of the poor up to other institutions must increasingly be considered an ille-
gitimate stance for large multinationals.

Controlling the global production structure, as argued earlier, eff ectively 
means determining what is being produced and for whom. Hence the more 
control multinational corporations exert over what i s being produced g lob-
ally, the more they are directly responsible for ensuring distributive justice by 
securing poor people’s access to t he products and ser vices that help secure a 
life in dignity. Th us t heir b usiness de cisions t urn i nto a g enuine ma tter o f 
(global) justice.

University of Michigan economist C. K. Prahalad argues that big corpora-
tions should solve big problems. Th erefore, they must start using the wealth 
and talents within their institutions to add ress the most pressing concern of 
all: the alleviation of global poverty (Prahalad and Hammond 2002, 57). Pra-
halad’s work on business strategies that focus on the bottom of the economic 
pyramid ha s p rovided pa thbreaking i nsights i nto t he o perationalization o f 
this moral obligation. Prahalad shows that if addressing the needs of the poor 
is approached in new and innovative ways, it can even be eco nom ical ly inter-
esting f or m ultinational c orporations. A ft er a ll, o nly 1 00 m illion p eople 
worldwide earn more than $20,000 a year, while more than 4 billion earn less 
than $2,000; 1 b illion of them l ive off  less than $1 a day. Evidently, this is a 
market of colossal volume and tremendous economic potential. However, its 
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profoundly d iff erent s tructure f rom h igh- income ma rkets i n t he W est r e-
quires some fundamental rethinking of common business logic: at the bot-
tom of the economic pyramid, profi ts are not generated through large mar-
gins b ut t hrough v ast v olumes o f h ighly d istributed sma ll- scale o perations 
with v ery l ow ma rgins ( Prahalad a nd Ha mmond 2 002, 51ff ; P rahalad a nd 
Hart 2002, 3f.). Hence addressing the needs of the poor requires corporations 
to reinvent common business models and to redesign products, technology, 
distribution channels, and logistics.

A few pioneer companies have risen to t he challenge and have started to 
develop business models and strategies to better serve the Th ird World’s poor. 
For e xample, t hey s ell a nd d istribute si ngle- serving- sized p roducts suc h a s 
shampoo or detergent for only a few cents per unit. Th e idea behind smaller- 
unit packages evidently is to enable the poor to buy products they could not 
aff ord if they had to buy them in bulk. In India 60 percent of the value of the 
shampoo ma rket a nd 95 p ercent of a ll sha mpoo u nits s old a re now si ngle- 
serving packages (Hammond and Prahalad 2004, 35). A si milar concept has 
been applied to t he fi nancial sector by off ering so- called microcredits or mi-
croinsurance to p oor  house holds. Fu rthermore, t he mo del c an b e u sed to 
improve poor people’s access to te chnology; cell phones, computers, and the 
Internet, for example, can be made available on a pay- per- use basis or by dis-
tributing low- amount prepaid cards. Shared- access models targeting the ag-
gregate buying power of  whole communities instead of individuals have also 
proved to be successful strategies for pioneer companies (Prahalad and Ham-
mond 2002, 49 ff .). However, g roundbreaking i nnovations a re necessary not 
only in pr icing a nd d istribution strategies but a lso in adequate product fea-
tures. For example, in water- scarce regions hygiene products such as sham-
poo must be usable without large amounts of water. Where clothes are being 
washed in rivers, detergent must be designed to reduce its impact on the 
environment.

It is oft en the large multinationals with global reach that have the techno-
logical, managerial, and fi nancial resources and capabilities necessary to cre-
ate i nnovations t hat a re eff ectively able to  address poor people’s ne eds ade-
quately ( Prahalad a nd Ha rt 2 002, 14). Th eir commanding position in this 
regard even implies a corresponding moral obligation to do so. In opposition 
to this insight, Joseph Schumpeter claimed that the formation of large corpo-
rations actually slows down and destroys the innovation pro cess in the econ-
omy (Berghoff  2004, 105). However, the question is whether a lack of ability or 
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a lack of will to innovate leads to this pro cess. Adolf Berle (1967, 209f.) had no 
doubt that the technical ability of big economic organizations, combined with 
their capacity to accumulate vast amounts of capital, provides them with the 
ability to introduce the innovations that bring society forward. For him, a lack 
of innovation rather points to a problem with the motives that lead large cor-
porations to innovate. Th is corresponds to the earlier insight that the strategic 
use of po liti cal power by large corporations has partly replaced their need to 
innovate in order to be and stay competitive.

Th ere i s no doubt t hat en hancing poor people’s access to t he goods a nd 
ser vices we t ake for g ranted i n our l ives c an have a t remendous i mpact on 
their well- being and contribute a great deal to the realization of their human 
rights. However, it seems similarly evident that commercial products and ser-
vices can always be only part of a more holistic solution. Th us Prahalad’s ap-
proach has clearly defi ned limits and, if taken to t he extreme, might even be 
counterproductive.

The Limitations of Prahalad’s Paradigm    Th e mission of Prahalad’s approach 
is to em power the poor by l ift ing them from the level of passive receivers of 
charity to the level of active consumers. In order to achieve this mission, Pra-
halad claims, corporations “need only act in their own self- interest, for there 
are enormous business benefi ts to be gained by entering developing markets” 
(Prahalad and Hammond 2002, 48). Prahalad and Hammond (2002, 57) sug-
gest that the solution to poverty, disease, and related social and societal griev-
ances i n t he de veloping w orld l ies i n a pa radigm c hange f rom add ressing 
them as social problems to addressing them as economic opportunities. How-
ever, p recisely b y a ttaching t his el ement o f a bsoluteness to t heir app roach, 
they are undermining its main strengths. It seems that we must protect this 
innovative concept against the mischief of its creators.

Prahalad’s concept can be an important part of the solution of the prob-
lems i n t he de veloping world, but i t c annot s olve a ll t he problems, a nd c er-
tainly not on its own. We must think of it as embedded within the larger con-
text of a holistic conception of moral obligation as it is presented in this book. 
Turning the concept into a pa radigm, however, means disembedding it from 
this context and rendering it absolute. In other words, business strategies that 
address the needs of the world’s poor are no longer seen as a mere contribu-
tion to an adequate solution but as its very essence. Th e market is turned into 
the panacea for coping with the problems of the poor (Prahalad 2002, 7).
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Shift ing the paradigm from problems to opportunities means looking for 
possible solutions to societal problems exclusively within the narrow scope of 
agents’ self- interest and abandoning the idea of formulating truly moral obli-
gations for them. It is symptomatic that S. L. Hart (2005: 3ff .)  l ater reformu-
lated t his pa radigm change as one “ from obl igation to o pportunity.” Hence 
we ultimately free corporations from all moral responsibilities that do not at 
the same t ime y ield a p ositive impact on t heir bottom l ine. As a r esult, any 
social issue that does not provide a potential for making a profi t, any humani-
tarian challenge that does not off er an economic opportunity, and any soci-
etal p roblem t hat i n i ts c omplexity o verstrains t he s cope o f ma rket- based 
remedies would have to be considered strictly beyond a corporation’s concern. 
Th us within the paradigm of economic opportunity it is precisely these most 
per sis tent and urgent issues that will systematically remain unaddressed. Fur-
thermore, even for the problems that are within the reach of a c orporation’s 
self- interest, t he a bsence o f a ny mo ral c ommitment r enders i t que stionable 
whether a corporation will stick to its engagement in times when the prospec-
tive profi t potential cannot be realized or if better opportunities come along. 
It also exempts corporations from refl ecting on the problems that might po-
tentially come with such an approach: what are the environmental and social 
implications of “exporting” a model of Western consumerism to the develop-
ing world, for example, and how can such worrisome tendencies be mitigated 
without having to g ive up on t he approach a ltogether? Hence s tating social 
grievances as opportunities instead of problems turns a blind eye on the truly 
moral obligations of corporations that are based on their superior and unique 
capabilities to ma ke a p ositive contribution beyond t he reach of t he market 
mechanism.

Some might argue that if the private sector actually did address all the is-
sues containing a business potential, the remaining ones not connected to any 
economic opportunities would fall into the domain and responsibility of pub-
lic i nstitutions. Th is, h owever, n ot o nly w ould c onfi rm F riedman’s di ctum 
that the business of business is nothing  else than business, but also would take 
us back to the questions that made this book necessary in the fi rst place: what 
if t hose p ublic i nstitutions a re to o w eak o r u nwilling to f ulfi ll t heir d uty? 
What if the societal problem at stake simply lies beyond the reach of state in-
stitutions? What if it is too complex to be solved by any one institution alone? 
An argument based on such traditional role a llocations systematically over-
looks t he sh ift ing patterns of infl uence a nd authority i n t he g lobal po liti cal 
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economy and fails to translate them into an adequate account of moral obliga-
tion. Th e changing nature of authority must be the starting point of any real-
istic e valuation o f t he p otential f or c hange i n t he g lobal p o liti cal e conomy 
(Strange 2002b, 226).

Take t he example of large pharmaceutical corporations. Th ei r dominant 
focus on opportunities rather than on problems has contributed little to solv-
ing the massive public health problems in developing countries so far. Out of 
1,393 newly developed drugs approved between 1975 and 1999, only 13 spe-
cifi cally addressed tropical diseases (DNDWG 2001, 11). Of these 13, 5  were 
by- products of veterinary research and 2 had been commissioned by the mili-
tary (Pogge 2006, 5). It seems diffi  cult to argue that these companies have no 
moral obligation to engage much more in developing adequate treatments for 
tropical diseases, regardless of whether there is an immediate positive eff ect 
on their bottom line. Th eir command over relevant resources and knowledge, 
paired with their governing p osition i n the g lobal health s tructure, makes 
them indispensable in  t ackling health i ssues in  t he d eveloping world. Th is  
clearly indicates a moral obligation actively to enga ge in the search for solu-
tions beyond mere cost- benefi t calculations.

Th e s ame g oes f or t he l arge f ood a nd a gribusiness c ompanies t hat, a s 
shown earlier, control today’s global food system to a large extent. As the for-
mer UN special rapporteur on the right to food, Jean Ziegler (2005, 30), noted, 
instead of contributing to the equal realization of the right to food for every-
one, as stipulated in Article 25 of the Universal Declaration of Human Rights, 
these corporations or ga nize actual scarcities in order to exploit them accord-
ing to the laws of profi t ma ximization. Although this might well increase ef-
fi ciency in the provision of such goods, it also drives up prices and excludes 
the p oor f rom c onsumption (United N ations 2 006b, 17). Si milarly, c urrent 
biotechnology that could make a signifi cant contribution to the fi ght against 
hunger and starvation is predominantly driven by purely commercial impera-
tives and pays hardly any attention to t he food security needs of the poorest 
(United Nations 2003, 11). Th e result, as Ziegler (2005, 100f.) continues, is that 
more than 10 million children under the age of fi ve die every year from mal-
nutrition a nd r elated d iseases. Th is e quals o ne c hild e very s even s econds. 
Hunger is the main cause of human deaths on this planet; 36 million out of 62 
million de aths p er year a re c aused by hunger a nd related d iseases. Th e sad 
fact, however, is that these people do n ot die because of an objective lack of 
goods but b ecause of a n a rtifi cially c reated one (Ziegler 2 005, 31). Ma ny of 
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these deaths would be preventable if all agents who could make valuable con-
tributions lived up to their moral obligation to do so.

As evident as it seems that such companies have a genuine moral obliga-
tion to f ocus much more on t he de velopment o f ade quate s olutions for t he 
poor, it is also evident that they do not have unlimited capacity to operate on 
a n onprofi t ba sis. A ft er a ll, c orporations a re p rofi t- oriented organizations; 
their viability as social institutions is based on making a profi t. Th is  dilemma 
shows precisely the limits of purely market- based solutions to social and soci-
etal problems. In fact, it shows that in many regards the extension of the mar-
ket mechanism over more and more aspects of social life is part of the prob-
lem rather than of the solution. Many of today’s large social problems, such as 
poverty, hunger, a nd even famines, a re inherently s tructural. t herefore, a ny 
sustainable solution for their prevention or remedy must address and change 
the mechanisms of these structures themselves ( O’Neill 1986, 9).

If global economic structures are in large part responsible for the per sis-
tence of poverty and desperation in the Th ird World, then Prahalad’s (2002, 7) 
suggestion to shed our commitment to the public sector as fast as possible 
and instead to rely entirely on the market mechanism for the provision of so-
lutions seems i ll adv ised. H is c laim t hat wealth c reation i s more i mportant 
than distributive justice clearly shows that his thinking is confi ned to the nar-
row limits of the empirical conditions that are currently in place. Subjecting 
these c onditions t hemselves to e thical r efl ection, h owever, r eveals t hat t he 
very dichotomy between wealth creation and social justice is fl awed. From a 
rights- based perspective, it is not about choosing between the two but about 
rendering the pro cess of wealth creation itself an inherently just aff air. Th er e-
fore, adequate solutions depend on whether we are able to strengthen our com-
mitment to t he public sector, where eff ective public p olicies a nd governance 
are n ot y et i n p lace. Reme dial obl igations o f j ustice a re a bove a ll a c all f or 
structural change. Article 2 of the 1986 UN Declaration on the Right to Devel-
opment, f or e xample, s tates t hat a ll h uman b eings, i ndividually a nd c ollec-
tively, have a responsibility for development and thus to “promote and protect 
an appropriate po liti cal, social and economic order” for achieving it. Similarly, 
Article 28 of the Universal Declaration on Human Rights states that “everyone 
is entitled to a social and international order in which the rights and freedoms 
set forth in this Declaration can be fully realized.” Th e elaborations through-
out t his b ook sh ow t hat w e a re f ar f rom me eting t his dema nd. A s qu asi- 
governmental institutions, multinational corporations have an  important role 
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to play in the promotion, facilitation, and creation of such an order. Th is  leads 
us to the second category of multinational corporations’ remedial duties of 
justice, the category of collaborative obligations.

Remedial Duties at the Social Policy Level: 

Collaborative Obligations

Th e mere pursuit of business opportunities and the exclusive focus on private 
profi ts are inadequate guiding ideals for quasi- governmental institutions and 
will not solve the world’s most pressing problems. As inspiring and important 
as P rahalad’s proposal i s, on i ts own, t hat i s, w ithout b eing backed by t rue 
moral competence and motivation of corporations, as well as by an adequate 
public policy framework, it will inevitably fall short. Integrating the world’s 
poor into the marketplace as active consumers and enabling them to enjoy the 
choices that a functioning market is indeed able to off er would be a large step 
toward a more equitable world. However, this ideal does not hinge merely on 
the availability of products. Before the poorest of the poor have a c hance to 
become active consumers, they must have access to a basic social infrastruc-
ture and to t he most basic public goods and social ser vices. Th e invention of 
eff ective drugs for tropical diseases, for example, will have little impact in the 
developing world without basic health infrastructure and ser vices that make 
sure that they reach the patient and are adequately applied and integrated into 
a holistic treatment of the patient’s illness.

Many developing countries, however, lack basic infrastructure or a c lear 
and eff ective framework for providing public goods and social ser vices. Some 
states m ight si mply b e to o w eak to p rovide suc h e ssential s er vices. O thers 
might be unwilling to do so. Even in the industrialized world the provision of 
social ser vices and public goods has been cut back continuously in order to 
cope with the rising pressures of economic globalization. In either case it is 
the poorest part of the population that pays the price if these widening gaps 
are not fi lled by other institutions or if governments are not eff ectively pres-
sured or enabled to reinstall the abandoned social infrastructure.

Th ere are three concrete ways in which multinational corporations must 
step in and assume the role of the primary agent of justice in such situations. 
Corresponding to t heir capabilities, they have a mo ral obl igation to ac tively 
engage in t he building of infrastructure, t he creation of eff ective socia l and 
public policies, and the provision of public goods and social ser vices. In the 
fi rst case, these obligations derive from multinational corporations’ control-
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ling position in specifi c public sectors based on former privatizations. In the 
second case, multinationals not only take over a specifi c public sector but re-
place g overnments a ltogether i n c ertain g eographic a reas. Th er efore, they 
must assume some of the most basic responsibilities currently associated with 
governments. Th e t hird c ase r efers to m ultinational c orporations’ qu asi- 
governmental role at the global level. As a consequence of their commanding 
position within global structures, they must assume public and po liti cal re-
sponsibility for the creation of a global social framework and the provision of 
global public goods and ser vices. Let us look at each of t hese t hree cases in 
more detail.

Public Responsibility in Privatized Public Sectors: Fulfi lling the Promise of 
Equal Access    Th e waves of privatizations in the 1980s and 1990s have shift ed 
control over many genuinely public domains to private companies. Th er efore, 
they have reduced the state’s control over public infrastructure and the provi-
sion of public goods and social ser vices.

Such active engagement of corporations in public sectors leads to immedi-
ate positive human rights obl igations induced by the concept of justice. Th e 
privatization o f s tate f unctions l argely u ndermined t he s tate’s c apacity to 
regulate and ensure human rights in these areas (Alston 2005, 27). As a conse-
quence, the obligation to ensure the positive impact of such ser vices on peo-
ple’s r ights ha s sh ift ed to the relevant companies. Th e a ssumption that the 
privatization of public domains denotes a transfer only of a hidden profi t po-
tential to a private corporation but not of the public responsibility associated 
with the provision of these ser vices is fundamentally misguided. To the extent 
that corporations engage in the provision of public infrastructure, goods, and 
ser vices, they must accept the public responsibility to ensure equal and non-
discriminatory basic access for everyone. From the standpoint of justice, in-
creased effi  ciency in providing public ser vices cannot be an end in itself but 
is desirable only if it leads to a n improvement of equitable access. Fulfi l ling 
governmental functions means accepting governmental responsibilities; pri-
vate profi ts and effi  ciency are inadequate guides for the provision of public 
ser vices.

Public Responsibility at the Local Level: Replacing Governments    Th ere is no 
doubt t hat mobilizing resources, te chnologies, a nd c apabilities o f t he pri-
vate sector can have a substantial and positive impact on the improvement 
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of infrastructure a nd t he p rovision o f p ublic g oods a nd s er vices. B ecause 
markets help further the equal realization of rights only if they are embedded 
in adequate regulatory frameworks and fl anked b y an  e ff ective socia l a nd 
public infrastructure, corporations that are doing business in countries that 
lack such mechanisms have a direct responsibility to contribute to their im-
provement. A nalogous to t he obl igations at t he corporate policy level d is-
cussed i n t he p revious s ection, a sp ecial obl igation a t t his l evel a rises f or 
corporations that are directly concerned with business solutions in public and 
infrastructure sectors such as the water, sanitation, housing, information and 
communication technology, health ser vices, education, transportation, and en-
ergy sectors. Th ese corporations, too, have a direct obligation to leverage their 
capabilities and core competences to fi nd innovative ways and adequate solu-
tions for the provision of the respective ser vices in the poverty- stricken areas 
in the developing world.

Existing attempts to integrate the private sector into the provision of pub-
lic ser vices and the operation of public and social infrastructure are predomi-
nantly based on public- private partnerships. Although these partnerships can 
indeed be an adequate and eff ective platform for corporations to meet their 
developmental responsibilities, it is of utmost importance to clarify their 
moral nature. Most important, they must not be misunderstood as or con-
fused with ill- conceived privatization strategies formulated by the policy ad-
visors of the Washington Consensus. In other words, it is not the provision of 
the ser vice that must be shift ed from the public into the private domain, as they 
would a rgue, b ut t he “ private” c orporation t hat i s pa rtly i ntegrated i nto t he 
public sector. Th us t he public sector is not being privatized but stays inher-
ently public despite corporate involvement. As a consequence, it is the private 
corporation that must take on a public role connected to corresponding pub-
lic responsibilities.

Hence the fi rst and foremost concern of such partnerships and thus the 
reason for involving the private sector in the provision of public goods and 
ser vices must b e t he i mprovement o f p eople’s ac cess a nd c overage, e spe-
cially in notoriously underserved areas, rather than the mere increase of 
their effi  ciency. Th e guiding principle for the provision of public ser vices is 
social ju stice, not  pr ivate pr ofi ts; t his h olds f or a ny i nstitution i nvolved. 
Accordingly, the division of labor within the partnerships must not be such 
that the profi table tasks are outsourced to t he corporation while both the 
risks and the moral responsibilities remain the state’s concern. On the con-
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trary, i nvolving t he c orporation a s a n a gent o f j ustice m ust l ead to t he 
transfer o f a n e qual sha re o f t he public r esponsibility for en suring e qual 
access.

Th e share of a c orporation’s general public responsibility increases a long 
with the transfer of authority from the government to the corporation. Multi-
nationals, e specially in  t he extractive industries, maintain extensive opera-
tions in developing countries. Th erefore, their infl uence can go far beyond the 
exercise of certain specifi c powers beyond the reach of national governments; 
governments t hat are weak oft en allow such corporations eff ectively to take 
over specifi c areas or regions (Jungk 2001, 10). In such cases multinationals 
factually replace governments; they engage in building up the land, and they 
build health a nd t ransportation i nfrastructure, security facilities, a nd utili-
ties, a nd provide other ser vices a nd goods of public character. By do ing so, 
they naturally create a demand also from the local population, which is oft en 
in desperate need of such ser vices (Marsden 2000, 13). Hence when govern-
ments step back, whether because they do not have the capacity to meet their 
responsibilities adequately or simply because they do not have a desire to do 
so, multinationals oft en remain the only authority with superior capabilities 
and powers in the relevant areas. In such situations corporations must step 
into the government’s role and take on some of the government’s central func-
tions and responsibilities for the protection of human rights and the further-
ing of human development (Jungk 2001, 10; Matten, Crane, and Chapple 2003, 
116; Reinisch 2005, 78).

When corporations factually replace governments, their duties potentially 
reach far beyond their immediate specifi c area of expertise. Instead, they in-
clude a variety of very broad and general governmental tasks. In the practical 
dimensions of human development and empowerment, such tasks aim at the 
creation of enabling local environments favorable to furthering people’s indi-
vidual capacities and their transformation into eff ective capabilities. Corpo-
rate responsibilities  here may include the provision of adequate infrastructure 
and of resources and utilities, including food and adequate access to water, as 
well as the provision of public goods and basic social ser vices such as health 
care and education. Education in this context must be understood in a broad 
sense; it includes raising awareness of very practical issues such as gender in-
e qual ity or health a nd human r ights education. A ll t hese i ssues have a t re-
mendous impact on the per sis tence and distribution of poverty in the devel-
oping w orld. B oth c orporations’ p roximity to a nd i nfl uence on  p eople a nd 
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communities c an t remendously i ncrease t he e ff ectiveness w ith w hich suc h 
messages reach people.

Unfortunately, as, for example, the interim report of the UN special repre-
sentative on business and human rights (United Nations 2006a) showed, corpo-
rations have hardly lived up to this obligation so far. On the contrary, it is pre-
cisely in countries with weak governance that most corporate human rights 
abuses occur. Sadly, the corporate mind- set still seems to be programmed to ex-
ploit rather than remedy existing opportunities for human rights violations.

Public Responsibility at the Global Level: Public Policy Dialogue and Provision 
of Global Public Goods    Many o f to day’s h uman r ights p roblems, suc h a s 
poverty and its consequences in ill health, malnutrition, and lack of access to 
water, housing, and energy, are, as argued earlier, structural problems. Th us  
most human rights violations are not a direct result of specifi c actions by spe-
cifi c agents but rather a result of the systemic interaction of a variety of diff er-
ent actors. Th ese structures increasingly transcend national borders and move 
the sources of human r ights problems beyond t he reach of any one govern-
ment. As a consequence, adequate public policy responses to such problems 
and the provision of public goods and ser vices aimed at enhancing the well- 
being of human beings must increasingly shift  to t he g lobal level (Reinicke 
1998; Reinicke and Deng 2000; Kaul et al. 2003a). Th e global sphere in which 
such public policies must be located, however, is characterized by a lack of 
centralized governing and rule- making structures and by dispersed author-
ity. Th is must inevitably render the design and the realization of public policy 
solutions, as well as the provision of global public goods and ser vices, an in-
herently collaborative aff air.

For example, public health depends on many variables that lie beyond the 
reach of communal and even national governments. Illness and disease do not 
stop a t na tional b orders a nd a re oft en c onnected to p overty, w hose s ources 
similarly l ie b eyond t he r each o f na tional g overnments. I n sh ort, p ublic 
health— recall severe acute respiratory syndrome (SARS) or the ongoing global 
scare about bird fl u— is a genuinely global problem, and the eff ective coopera-
tion of agents and agencies with relevant powers and knowledge is needed to 
infl uence and determine what adequate solutions are to look like. It is in this 
context t hat i n her add ress to t he fi ft y-  fi ft h World Health A ssembly, former 
World Health Or ga ni za tion (WHO) director general Gro Harlem Brundtland 
stated:
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In a world fi lled w ith c omplex he alth proble ms, W HO c annot s olve t hem 
alone. G overnments c annot s olve t hem a lone. N ongovernmental or ganiza-
tions, t he pr ivate s ector a nd fou ndations c annot s olve t hem a lone. O nly 
through new partnerships can we make a diff erence. And the evidence shows 
we are. Whether we l ike it or not , we are dependent on t he partners, the re-
sources a nd t he energy necessary for at le ast a 3 0- fold scale up i n eff ort— to 
bridge the gap and achieve health for all. (Brundtland 2002)

Although Brundtland refers to a number of diff erent institutions as part-
ners i n such new collaborative eff orts, t he novelty in her plea is t he explicit 
inclusion of the private sector— multinational corporations in particular— as 
a partner of W HO in g lobal health policy ma king. Brundtland’s plea, how-
ever, do es not s eem u nreasonable. I n fact, Kent Bu se a nd A malia Waxman 
(2001, 748) claim that partnerships between WHO and the commercial sector 
have become inevitable. Multinational corporations, as we saw in detail ear-
lier, a re e ff ectively c ontrolling t he p ower s tructures i n t he g lobal p o liti cal 
economy. Furthermore, with the logics of the market increasingly penetrating 
and determining a growing part of the public sphere, multinational corpora-
tions have tremendously increased their infl uence also over genuinely social 
issues a nd a re e ff ectively e xercising a l arge a mount o f c ontrol o ver t hose 
structures on w hich t he well- being o f human b eings heavily de pends. Th is  
holds also in regard to public health. Not only do the big multinationals in the 
pharmaceutical sector, for example, control the production structure of new 
drugs and treatments, but the spread of the global market has accelerated also 
the privatization of medical ser vices and health knowledge (Chen, Evans, and 
Cash 1999, 292); the fi nance structure for such ser vices and policies, as well as 
the structures connected to f ood, agriculture, and water, which play a si mi-
larly central role in the well- being and health of human beings, is also largely 
under corporate control. As a result, eff ective global public policy making and 
the provision of global public goods and ser vices become increasingly depen-
dent on the involvement and the contributions of multinational corporations.

Th erefore, t he call for stronger involvement of t he private sector has be-
come louder not only in WHO but also in many other UN agencies (J. Nelson 
2002; Wi tte a nd Rei nicke 2 005). Th is ha s r esulted i n a g rowing number o f 
public policy networks (see the section “Multinational Corporations as Public 
Policy Makers in the Global Po liti cal Arena” in chapter 7) and similar part-
nerships a nd a lliances b etween U N a gencies a nd t he p rivate s ector a t t he 



330  Multinational Corporations as Primary Agents of Justice 

global level.5 Th e motivation of such collaborative approaches is to develop 
solutions t hat l ie beyond t he capacities of a ny one agency ac ting a lone. Th e 
coordination of diff erent actors with diff erent experiences, backgrounds, and 
capabilities can open new perspectives on specifi c problems and lead to valu-
able synergies for their practical solution (Leisinger 2005, 590).

Th e c urrent c onstellation o f t he g lobal p ublic sp here a llows f or a ll- 
embracing policy solutions only i f a ll t he multiple i nstitutions t hat exercise 
authority over c ertain relevant domains a re i nvolved i n a c onstructive d ia-
logue. Policy pro cesses that exclude some of these actors, on the other hand, 
will hardly lead to eff ective solutions (Kaul, Grunberg, and Stern 1999a, xxx). 
In fact, the current underprovision of global public goods, as Kaul, Grunberg, 
and Ster n (1999b, 451) a rgue, i s to a l arge extent caused by a “ participation 
gap” that derives, they claim, “from the fact that we live in a multiactor world 
but international cooperation is still primarily intergovernmental.” Th is  par-
ticipation gap i s ac companied by a n “operational gap” (Reinicke a nd Deng 
2000, xiii, 2), which means that policy makers and public institutions increas-
ingly lack the information, knowledge, and tools necessary to respond to the 
complexity o f g lobal p olicy i ssues. B ecause m ultinational c orporations a re 
covering more and more key positions in these areas, they have a direct obli-
gation to support and to proactively engage in global public policy dialogues 
aiming at the design of eff ective public policy solutions.

In t he s ection “ Institutions a nd C ollective Re sponsibility” i n c hapter 4 
I argued that or ga nized groups can have moral obligations based on the estab-
lishment of a formal decision- making method or pro cess. However, in her 
seminal contribution to the topic, Virginia Held (1991) showed that random 
collections of loosely connected individuals (or institutions) can also be held 
responsible for neglecting to ac t i f the actions called for in a g iven situation 
are obvious to any reasonable person. Moreover, there are certain special situ-
ations in which such random collections of people can at least be held respon-
sible for not forming t hemselves i nto or ga nized g roups t hat would t hen b e 
able to ma ke decisions regarding which ac tions to t ake. Th is is  t he case for 
situations in which it is obvious to any reasonable person that action rather 
than inaction is needed but in which it is unclear what exactly the appropriate 
actions w ould b e. Th is i s p recisely t he si tuation w e f ace f or ma ny p ressing 
global problems today. Although it is obvious that action is needed, it is un-
clear w ho must do w hat. Th is re iterates multinational c orporations’ obl iga-
tions to join and be an active part in the communicative pro cesses that aim at 
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the facilitation of the much- needed multiactor solutions to such problems. If 
we formulate t hese obl igations f rom a n egative perspective, t his means t hat 
they must not obstruct or hinder public policies and the provision of public 
goods a nd s er vices by refusing c ooperation i n c ases w here t heir support i s 
required for making these policies work.

However, involvement alone does not guarantee success. Th ere is a crucial 
diff erence between multinational corporations getting involved solely on the 
basis of a strategic intent to increase their power and po liti cal infl uence as an 
extension of their business and those corporations that use their involvement 
as a platform to put their powerful position up for discussion in light of poten-
tial c laims a nd dema nds t hat may be raised w ithin a n i nclusive policy d ia-
logue. Only the latter, dialogue- oriented attitude can lead to successful public 
policies, while t he former, i nterest- based attitude w ill i nevitably lead to t he 
failure of the enterprise. Hence the diffi  culty in providing eff ective global gov-
ernance today is to i ncrease t he involvement of nonstate actors while at t he 
same time avoiding the dangers of special- interest politics (Edwards and 
Zadek 2003, 200).

Th e moral obligation of multinational corporations concerning the facili-
tation o f e ff ective g lobal p ublic p olicies a nd t he p rovision o f g lobal p ublic 
goods and ser vices is fi rst and foremost a discursive one. Th is makes immedi-
ate sense, given that such positive obligations are always imperfect. Th ei r al-
location and distribution are determined by the default criterion of capability 
and the cutoff  criterion of reasonableness (which includes the criterion of cau-
sality). B oth, h owever, c an b e sp ecifi ed on ly w ithin pu blic d iscourse. Th us  
public policy dialogues not only serve for negotiating the design of adequate 
policy solutions but, before this, for evaluating what potential contributions 
we can reasonably ask of diff erent actors for the realization of these solutions, 
as well as how their diff erent capabilities ought to be coordinated in order to 
achieve outcomes most eff ectively.

Which actors will be charged with what specifi c obligations depends both 
on the broad policy problem addressed and on the specifi c solution proposed. 
Th erefore, t he i nvolvement o f m ultinational c orporations i s l ikely to o ccur 
because of t wo d iff erent c ategories of c apabilities: fi rst, c apabilities t hat a re 
characteristic of multinationals per se and valuable in a broad range of global 
public p olicy s olutions, a nd s econd, s pecialized ca pabilities c onnected t o a  
multinational corporation’s par tic u lar business or industry. Th e latter are com-
pany or industry specifi c; the former include fi rst and foremost multinational 
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corporations’ general global perspective (Kaul et al. 2003b, 30), as well as their 
unpre ce dented ability to ac t on a g lobal scale (Marsden 2000, 11; 2005, 362) 
because o f t heir sp ecifi c management, or gan i za tion al, and technical skills 
(Fiszbein and Lowden 1999, 20). Th ere is simply no other institution— no in-
ternational or ga ni za tion and certainly no national government— that could 
match this unique ability of multinational corporations. Multinational corpo-
rations are the fi rst truly cosmopolitan institutions in an increasingly cosmo-
politan world. Th erefore, t hey naturally have unique capabilities for t he ad-
vancement a nd r ealization o f c osmopolitan j ustice. I n add ition to t hose 
already mentioned, these capabilities may include their versatility and adapt-
ability, t heir speed a nd fl exibility, t heir entrepreneurial mentality, a nd t heir 
knowledge about transferring capital, people, and technology, as well as how 
to work and communicate cross- culturally (Hesburgh 1982, 99).

Because o f t hese g eneral c apabilities, t he i nclusion o f m ultinationals i n 
public policy pro cesses may not only open up faster and more fl exible ways to 
react to g lobal p roblems b ut a lso h elp ac hieve a n ovel d imension o f t ruly 
global reach for eff ective solutions. In 2001, for example, the Joint United Na-
tions Programme on HIV/AIDS (UNAIDS) launched a pa rtnership with the 
beverage giant Coca- Cola in order to make use of the company’s unmatched 
global network of bottling partners and distributors for the support of local 
AIDS programs. Th is enabled it to reach some of the most remote villages in 
sub- Saharan Africa, which had b een beyond its reach. A f urther element of 
the partnership was the use of the company’s marketing skills for raising pub-
lic a wareness a bout A IDS b y d istributing e ducational ma terial a nd te sting 
kits and developing information campaigns (Jackson and Nelson 2004, 206).

Such partnerships must not be interpreted as a mere add- on to the normal 
business pro cesses of a corporation but are themselves an integral part of how 
the c orporation c onducts i ts b usiness. Th ey p rovide a sp ecifi c pl atform for  
multinational corporations to meet their moral responsibilities as social and 
public institutions (Ulrich and Wettstein 2005, 50f.). Accordingly, such part-
nerships are far more than mere charity programs; they are the foundation on 
which the legitimate public role and purpose of the corporation is being de-
bated and ultimately defi ned. In other words, interaction with public agencies 
builds t he f oundation o f d oing b usiness l egitimately in  t he gl obal s phere. 
From this perspective, the logical next step in the pro cess is to move beyond 
the project focus that still characterizes most existing approaches and aim at 
their i nstitutionalization w ithin p ermanent s tructures o n w hich a s table 



Making Sense of Multinational Corporations’ Obligations of Justice   333

global public order and a g lobal social framework can be built and in which 
the global market can eff ectively be (re)embedded.

Some Objections and Misunderstandings    Asking multinational corpora-
tions to replace governments or to get involved in global policy- making pro-
cesses is controversial from both society’s and the corporation’s point of view. 
From the corporate standpoint, some might argue that their involvement in 
such partnerships distracts them from doing what they do best. Aft er all, so-
ciety built organizations, a nd t hus corporations, for f ulfi lling specifi c, well- 
defi ned functions. Distracting them from doing so by broadening the range of 
their responsibilities, they argue, inevitably results in more harm than good. 
Peter D rucker (1994, 101), for e xample, a rgued t hat c harging organizations 
with t asks t hat a re “ beyond t heir sp ecialized c ompetence, t heir sp ecialized 
values, t heir specialized f unctions” i s d amaging to organizations. Th ey  are 
“special purpose organs” a nd a re each good at only one task. A ft er a ll, i t i s 
their very specialization that gives them the capacity to perform.

Drucker’s warnings are to be taken seriously; but so is the context in which 
they must be interpreted. Th e corporation was not invented to f ulfi ll its as-
signed purpose w ithin a s ocietal v acuum. Th erefore, t he dema nd for s ocial 
responsibility both in the contribution of the corporation to society and in the 
way it pursues this contribution is built into the corporate task. Drucker was 
not blind to this fact; he was far from interpreting the purpose of business in 
a narrow Friedmanian sense. Drucker even criticized business ethics for be-
ing too narrowly focused on wrongdoings. Instead, he emphasised the ques-
tion of positive contributions as the central problem of responsibility in the 
postcapitalist society (Drucker 1994, 99).

However, a global market that is detached from its social and po liti cal 
context can hardly make a positive contribution to society at large. It is able to 
contribute to human equality and well- being only within an adequate social 
and p o liti cal f ramework. Th e s ame holds logically for t hose ac tors t hat a re 
perceived to ma ke t heir c ontribution i n a nd t hrough t he ma rket. H ence i f 
corporations have an obligation to make a positive contribution to human 
well- being, they automatically bear an obligation also to engage in the promo-
tion a nd, according to t heir capabilities, in t he facilitation of such a f rame-
work. A corporation that refuses cooperation in this endeavor evidently can-
not b e s eriously in terested in  f ulfi lling i ts obl igation to ma ke a p ositive 
contribution to human and societal development at the individual level. Hence 
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denying t his p ublic a nd p o liti cal r esponsibility o f t he c orporation l ogically 
results in denying its obligation to make a positive contribution to society and 
human development in general.

Furthermore, let us not forget that Drucker (1994, 102) argued that charg-
ing corporations with tasks beyond their competence is detrimental to fulfi ll-
ing their purpose. Th is insight does not go against the argument made in this 
book; aft er all, it is precisely my claim that the corporations’ unique and supe-
rior c apabilities, t hat i s, t heir c ompetences, l ead to suc h mo ral obl igations. 
Nevertheless, D rucker s eriously doubted t hat s ocial organizations have a ny 
competence in politics or are at a ll concerned with po liti cal power. Th is  as-
sumption is questionable, if not inadequate. Some of the very core compe-
tences of large multinationals today are inherently po liti cal (Boddewyn and 
Brewer 1 994; M . T . J ones 2 000); c ompetitive adv antages a re n ot ac hieved 
solely through better products and ser vices anymore but to a large extent are 
based o n l obbying, i nfl uencing, a nd e ven ma nipulating p o liti cal p ro cesses. 
Po liti cal power has become one of the core concerns of large multinationals. 
Hence the demand that this power be accompanied with corresponding moral 
obligations should be rather uncontroversial and is, at least in principle, con-
fi rmed by Drucker’s (1994, 101) own critical position toward the increasing 
social power of corporations. Power, as he argues, must always be balanced by 
responsibility. Without responsibility i t i nevitably de generates i nto nonper-
for mance.

I am not denying that the involvement of multinationals in public policy 
dialogues and po liti cal pro cesses is, at its core, problematic. As I showed ear-
lier in this book, corporations might (mis)interpret it as an instrument to 
consolidate their quasi- governmental power rather than to p ut it up for dis-
cussion. However, it is important to r emember the distinction between con-
stitution and expression of po liti cal power. It is not that their active involve-
ment in facilitating public policies or in the provision of public goods turns 
private corporations into public or po liti cal actors; they operate as po liti cally 
relevant actors irrespective of whether they are an active part of any formal 
po liti cal pro cesses. As quasi- governmental institutions, their actions and ac-
tivities have public and po liti cal implications and relevance no matter what. 
In o ther w ords, m ultinational c orporations’ enga gement i n p olicy- making 
pro cesses i s not c onstitutive for t heir p o liti cal p ower; r ather, i t i s a sp ecifi c 
expression o f i t. H ence i nvolving t hem i n p ublic p olicy del iberations mo re 
formally does not mean a n expansion of t heir power into new territory but 
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can serve as an instrument to hold them accountable for their po liti cal clout, 
irrespective of such involvements, in order to direct it toward publicly more 
desirable goals and to institutionalize checks and balances on it. Th e unman-
aged involvement of nonstate actors in policy- making pro cesses, on the other 
hand, may l ead to c haos a nd ma nipulation a nd t he sp ecial- interest p olitics 
that largely characterizes today’s international negotiations and many of the 
industrial democracies at the national level (Edwards and Zadek 2003, 208).

Th ose w ho reject t he i nvolvement of business i n t he provision of public 
goods or public policy dialogues based on a broader societal perspective, on 
the other hand, oft en point to the danger of blurring the boundaries between 
the p ublic a nd t he p rivate sp heres. H ence t heir c oncern i s n ot t hat suc h 
cross- sectoral p artnerships mi ght r educe c orporations’ b usiness p er for-
mance but that they might facilitate and encourage the economization of the 
public sphere and thus the instrumentalization of the public sector for corpo-
rate profi ts. More specifi cally, they have warned that commercial actors could 
use such partnerships to gain access to po liti cal and market intelligence infor-
mation in order to increase their po liti cal infl uence, as well as to gain a com-
petitive edge in the market. Furthermore, some corporations might use their 
infl uence to set the global public agenda in their own interest and to “capture 
and/or sideline” intergovernmental public agencies (Richter 2004, 47). Others 
might simply aim at enhancing their reputation through creating a false sense 
of legitimacy by collaborating w ith a w ell- respected public agency. Th is  last 
critique has featured prominently regarding some rather questionable mem-
ber companies in the UN Global Compact that  were said to u se their mem-
bership mer ely to “ blue- wash” t heir t arnished c orporate i mage.6 So me o b-
servers even raised concerns that such partnerships with the UN could lead to 
the privatization and the commercialization of the UN system itself (Bruno 
and Karliner 2000).

Some of these fears are perfectly justifi ed and must be addressed with due 
concern, b ut t he g eneral a ssumption o f a c lear- cut s eparation b etween t he 
private and the public spheres that normally underlies these objections is, as I 
showed earlier, problematic. It leads to the incorrect perception of the corpo-
ration as a  purely economic institution w ith no ot her responsibility t han to 
generate private profi ts, and it ultimately underpins the outdated realist and 
neorealist assumption that only states are of po liti cal relevance in the interna-
tional sphere. Th e private and the public, as shown earlier, are by no means 
two separate a nd mutually exclusive domains. Th ere i s no such t hing as a n 
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exclusively private sphere, because the question about its proper boundaries, 
that is, the question of what in a society should or should not be considered 
private, is itself an inherently public one. Th e defi nition of the private sphere 
is t hus to b e de termined publicly. Hence t he public do es not e xclude or, a s 
commonly assumed, restrict the private but constitutes it. Th us business is to 
be considered private only insofar as these private actions and activities are 
publicly legitimized.

Th e corporation has a lways been a p ublic institution serving a g enuinely 
public purpose. Th erefore, it s contribution to fi nding adequate solutions for 
pressing societal problems is neither new nor unique. If we understand busi-
ness itself as an inherently public institution, its engagement in facilitating the 
provision o f p ublic g oods a nd p olicies b ecause o f i ts u nique a nd su perior 
competences seems a matter of course rather than a gimmick. It is a corpora-
tion’s contribution to building the foundation on which the legitimate pursu-
ance of “private” business becomes possible.

Evidently, t his insight does not el iminate t he practical danger of instru-
mentalization of the public sector for private interests, nor does it mean that 
any such imperialistic interpretation of private- public collaboration deserves 
support. Rather, it reconfi rms the inherent ineptitude of the neoclassical busi-
ness model in shaping public policy a nd c larifi es t he a lternative u nderlying 
rationale required for the involvement of corporations in the design and real-
ization of g lobal public p olicy s olutions. Understood a s a mo ral obl igation, 
the c ondition f or c orporate i nvolvement i s i ts g enuine mo ral c ommitment 
and not i ts self- interest. Th e w idespread a nd pop u lar a ssumption, held a lso 
and especially in public agencies, that reaching out for the support of the pri-
vate sector must necessarily be tied to creating some sort of a business case for 
their i nvolvement i s m isguided. Wi n- win c onstellations, a s J udith R ichter 
(2004, 45) concludes with respect to WHO’s partnership guidelines, are inad-
equate conditions for business involvement. Th e benefi ts of any private- public 
interaction must not be mea sured by the standard of mutual or shared bene-
fi ts but by how well it serves the public.

Richter’s argument is correct. If the reason for such partnerships is indeed 
the complexity of today’s global challenges that a llegedly overstrains the ca-
pacity of any single (public) actor, then the win- win criterion is neither a nec-
essary nor a suffi  cient condition for the involvement of corporations. It is not 
necessary because if eff ective public policy making is impossible without the 
enabling support of corporations, then their moral obligation to provide this 
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support derives from just that circumstance, combined with the corporation’s 
inherently public role (Ulrich and Wettstein 2005, 49). Furthermore, the con-
dition can never be suffi  cient simply because not all solutions to societal prob-
lems to which corporations can potentially make a positive contribution con-
tain a  p rofi t p otential f or t he p rivate s ector a t t he s ame t ime. A ft er all, 
establishing a nd ma intaining suc h pa rtnerships i s n ever c ost f ree b ut de -
mands considerable amounts of t ime and eff ort for making contracts, deter-
mining respective responsibilities and working procedures, improving systems 
of coordination, and other necessary tasks (Fiszbein and Lowden 1999, 15). To 
assume otherwise would mean to commit the same normative error that Pra-
halad c ommitted i n h is app roach a nd u ltimately to c ollapse bac k i nto t he 
rather naïve and metaphysical belief in a market that provides a one- size- fi ts- 
all solution for the entirety of societal problems. Hence the win- win paradigm 
is unlikely to provide an answer precisely to the most pressing societal issues 
because it is exactly these most per sis tent societal problems that will not yield 
any commercial opportunities (Ulrich and Wettstein 2005, 49).

Corporations that understand their engagement in public policy pro cesses 
as moral obl igations i n a t ruly K antian sense a re aware of t he fact t hat not 
their own but t he public i nterest must be t he g uiding ideal a nd motivation 
that drives their commitment. From this perspective, they understand such 
collaborative partnerships not as an opportunity to extend their commercial 
interest into the public and po liti cal realm but, on the contrary, as a platform 
for meeting the moral obligations that necessarily come with their powerful 
position in the global sphere. Th is might appear as a detail, but it is absolutely 
crucial f or t he l asting suc cess o f suc h pa rtnerships a nd p ublic p olicy n et-
works. A  U NICEF o ffi  cial, f or e xample, sp eculated “ whether h igh- profi le 
partnerships w ith p harmaceutical c ompanies had del ayed r ather t han i m-
proved poorer people’s access to [ . . .  ] essential medicines” (quoted in Richter 
2004, 62). Such scenarios are indeed possible i f t he underlying rationale for 
the corporations’ engagement is their own business interest and the vague as-
sumption that pursuing their own agenda within such partnerships will auto-
matically benefi t the public interest at the same t ime. Such partnerships are 
not, as commonly assumed (see, e.g., Leisinger 2005, 580), about fi nding win- 
win situations t hat c reate synergies between d iff erent ac tors t hat a ll pursue 
their own interests and thereby magically improve the public good. Rather, it 
is a bout t heir w illingness to c ommit to a nd w ork to ward o ne o verarching 
goal and thus to subordinate their par tic u lar interests to it. Once the diff erent 
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institutions are a pa rt of the network, they must, as the World Bank’s Jean- 
François Rischard (2002, 174) stated, “think and act as a global citizen, not as 
a staunch defender of narrow interest.”

Th us where corporations are involved in public policy pro cesses, adequate 
safeguards of the public interest must be in place. Because corporations are, 
aft er all, profi t- oriented institutions, confl icts of interest may occasionally oc-
cur even for t ruly “enlightened” corporate actors. However, t his is precisely 
why such public- spirited corporations will not understand such safeguards as 
a restriction or constraint on their freedom to ac t, but rather as a moral and 
institutional support for them to be able eff ectively to meet their obligation.

Stating a moral obligation for multinational corporations to engage in so-
cial policy making and the provision of global public goods inevitably leads to 
a somewhat paradoxical situation. Ultimately, as Ann Zammit (2004) argues 
perceptively, this means making the main protagonists of the neoliberal sys-
tem t he p rivileged ac tors to s olve t he p roblems r esulting f rom i t. Multina-
tional c orporations a re e xpected to del iver s olutions for s ocial a nd s ocietal 
problems that they are exacerbating at the very same time by upholding the 
neoliberal global economic system. Hence this second category of multina-
tional corporations’ remedial obligations of justice inevitably implies a t hird 
category that aims at the elimination of this contradiction. Th e t hird a nd 
most important category of remedial obligations aims at the transformation 
of the global economic system with the intent to make it work in favor of, 
rather than against, human development.

Remedial Duties at the Global Economic Policy Level: 

Regulatory Obligations

Th e creation of an adequate framework of social policies fl anking the global 
market is a n ecessary but not a su ffi  cient response to t he unsatisfactory hu-
man rights situation on this planet. As long as the global economic system it-
self works a gainst such policies, t hey w ill a lways be l imited to fi ghting and 
remedying symptoms. Hence the single most important condition for realiz-
ing human r ights on a l arge scale is t he creation of a n enabling g lobal eco-
nomic environment, that is, the taming of the destructive systemic forces of 
the g lobal e conomic s ystem a nd t heir t ransformation i nto p ositive me cha-
nisms of human development.

Margaret Jungk (2001, 3) claimed that multinational corporations cannot 
be he ld re sponsible for  s ystemic or  s tructural s hortcomings of  t he g lobal 
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economy. Asking individual businesses to solve collective problems that be-
long to the global market as a  whole, she argues, is not only unreasonable but 
would eff ectively mean asking them to commit commercial suicide. Th is  ar-
gument crucially misses the point. First, because multinational corporations 
control large parts of the power structures in the global po liti cal economy, it 
seems far from unreasonable to h old them responsible for the facilitation of 
structural change in the global economic system. Second, having them ad-
dress such problems at the systemic level might in fact be the only way eff ec-
tively to enable them to meet their individual moral responsibilities without 
committing c ommercial su icide. L et me el aborate o n t hese t wo p oints i n 
more detail.

Adjusting the Rules of the Game: The Obligation to Enable Effective Regula-
tion    Charging multinational corporations with moral obligations concern-
ing t he remediation of t he harmful eff ects of the global economic system is 
not unreasonable, as Margaret Jungk incorrectly argues, but the only reason-
able strategy for creating lasting and sustainable solutions for the per sis tent 
human rights problems in the developing world. National governments that 
are caught in the golden straitjacket fi nd it increasingly diffi  cult to make au-
tonomous regulatory decisions. At t he same t ime, international institutions 
also are increasingly controlled by corporate interests. Th e result is the neolib-
eral paradox described earlier; multinational corporations themselves become 
the central institutions on whose willingness the transformation of the global 
economic system ultimately depends. Aft er a ll, as I a rgued at length earlier, 
the capacity for structural change is the key determinant of corporations’ new 
po liti cal power. Because multinational corporations are factually in charge of 
the global economic system, the likelihood of achieving any changes without 
their active support and advocacy is marginal.

Th e mo ral obl igations der iving f rom m ultinational c orporations’ s truc-
tural complicity (see the section ”Avoiding Indirect Human Rights Violations: 
Corporate Complicity” earlier in this chapter) in maintaining and supporting 
a harmful global economic system are not merely negative ones to abstain 
from contributing to the structural violation of human rights. Because multi-
nationals are operating in key po liti cal positions to alter this harmful system 
eff ectively, they have a moral obligation to protect people from its detrimental 
eff ects and to proactively engage in its transformation at both national and 
global levels.
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At the national level, multinational corporations must use their power to 
enable governments to establish and maintain sound social and environmen-
tal regulation of the market instead of pressuring them continuously to loosen 
and ultimately abandon their existing frameworks. Instead of using their po-
liti cal clout to advance the continuous deregulation and liberalization of na-
tional markets, with potentially detrimental eff ects especially for the rights of 
the weaker and underprivileged parts of the population, multinational corpo-
rations should actively advocate rules and regulations that help secure those 
rights. Instead of lobbying against laws and regulations that are meant to pro-
tect human rights, they should throw their po liti cal weight behind initiating 
and enforcing such attempts. Furthermore, multinational corporations must 
refrain f rom using t he coercive force of t he exit t hreat to d rive down social 
and environmental standards and to divert tax revenues into their own pock-
ets. On the contrary, they should use the po liti cal power connected to the exit 
threat responsibly in those cases in which it can help pressure governments to 
abandon ha rmful policies a nd practices. Multinational corporations should 
use their po liti cal power to promote and facilitate the development of better 
and higher standards in the countries in which they choose to operate, as well 
as to p ressure their own governments to ado pt policies that are benefi cial to 
poor countries (Garten 2002, 126).

At the global level, multinational corporations must take responsibility for 
the or ga ni za tion of the global economic system. As perhaps the most power-
ful actors in the global po liti cal economy, multinational corporations largely 
determine— whether by direct control or indirect infl uence on t he r elevant 
decision- making b odies— the w ay i n w hich g lobal e conomic s tructures a re 
or ga nized, what results they produce, and whom they do or do not benefi t. 
Th erefore, they bear an inherent moral obligation to or ga nize these structures 
according to the principles of justice outlined earlier. Hence instead of shap-
ing the rules of the global marketplace in their own favor by exerting infl u-
ence o ver t he r elevant r ule- making b odies, m ultinational c orporations, a s 
primary agents of justice, must use their power in the public interest and lend 
their support to and facilitate the creation of solutions that aim at making the 
global market work in the interest of those whose rights have remained unre-
alized. I n c ertain c ases, suc h a s t he W TO, t his obl igation ma y w ell i nclude 
putting active pressure on an agency to fi nd new solutions and change rules 
and regulations that are detrimental to human development— for example, the 
ones currently protecting intellectual property rights. Although nation- states 
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have largely given up this possibility and have eff ectively subordinated them-
selves to the authority of the WTO, concerted action of multinational corpo-
rations could easily eliminate all harmful WTO regulations.

Th e WTO is arguably the most signifi cant formal rule- making body in the 
global p o liti cal e conomy a nd ha s t raditionally p romoted c orporate r ather 
than human interests in its rules and rulings. Accordingly, it has largely failed 
to t ake human r ights i nto consideration i n its r ule- making pro cess, despite 
the fact that most of its currently 153 member states have ratifi ed or signed the 
UN Human Rights Covenants and other regional or bilateral treaties aimed at 
the protection of human rights (Wells and Elias 2005, 171). Th e WTO has ad-
opted the dominant corporate perception that human rights are a hindrance 
or obstruction to, rather than a goal of, the global market. It has turned into 
an instrument to protect corporate rather than human rights.

To a rgue t hat suc h a greements a re l egitimate b ecause o f c onsensus a nd 
voluntary ac cep tance even by developing nations falls short of the criteria of 
justice elaborated in part I of this book. Such a contractarian argument turns 
a blind eye on the fact that developing nations seldom have a real choice to opt 
out of such unbenefi cial rule systems, because this would eff ectively eliminate 
their access to the global market. Furthermore, because they lacked in- depth 
background k nowledge a bout ma ny o f t hose r ules ( Pogge 2 001a, 1 2), t heir 
bargaining position at the time of ac cep tance was generally weak. Many rules 
currently i n p lace for governing t he g lobal e conomy a re not only u njust i n 
their outcomes but  were negotiated and enacted under similarly i llegitimate 
terms.

Th e regulatory obl igations of multinationals not only refer to t he formal 
rules a nd r egulations t hat de fi ne t he c ontours a nd b uild t he f rame o f t he 
global market but include the standardization of the principles on the basis of 
which those corporations compete. All the individual obligations of corpora-
tions described earlier, that is, obligations to abstain from human rights viola-
tions, to protect others from having their rights violated, and to remedy exist-
ing violations, must ultimately be backed by standards that eff ectively regulate 
global competition at both the industry level and the level of the economy at 
large. W ithout eff ective s tandards, me eting e xtensive h uman r ights obl iga-
tions ma y b e a n u nreasonably h eavy b urden f or a ny i ndividual c ompany 
competing in the global market. If the mechanism of competition itself is not 
subjected to sound human rights principles, all other attempts and approaches 
will ultimately collapse under the systemic pressure of global competition. 
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Even those critics who claim that charging individual corporations with hu-
man rights obligations means commercial suicide can hardly deny that once 
such obligations are built into the rules of competition itself and apply to a ll 
competitors equally, the danger of responsible corporations being driven out 
of the market will largely be averted. Regulation is thus to be understood not 
as a restriction on corporate freedom but as its enhancement: it is the precon-
dition for corporations to choose to act responsibly.

However, those institutions that could take on a formal mandate to enact 
rules a nd legislation for t he ma rketplace w ill b e w ary of ac ting a gainst t he 
interests o f l arge m ultinationals o n w hich t hey f actually de pend. H ence a s 
long as multinational corporations are not pressing for such regulations them-
selves or, as is currently the case, even heavily oppose them, the hope for pro-
found transformation in the global po liti cal economy will remain an illusion. 
Th ere is no doubt in my mind that the largest impact of corporate action on the 
respect, protection, and realization of human rights will derive from how they 
put their power to use in the global po liti cal arena. David Vogel (2005, 171) is 
entirely right in claiming that the most critical dimension of corporate social 
responsibility today may be the corporation’s impact on public policy. Hence 
a consistent conclusion from multinational corporations’ de facto role as pri-
mary agents of justice is that they themselves must take responsibility for 
subjecting global competition to uniform human rights standards.

Leveling the Playing Field: A Case for Voluntary or for Mandatory Ap-
proaches?    Th e creation of and compliance with uniform human rights stan-
dards for global competition should not be perceived as an additional burden 
for multinational corporations. On the contrary, such standards must be in-
terpreted as an instrument to d isburden corporations from potential negative 
economic eff ects connected to meeting their individual moral obligations in an 
unregulated marketplace. In other words, if all companies adhered to the same 
standards, no single corporation would be put at an economic disadvantage for 
being responsible. Th us such collective action would eff ectively force a r ace to 
the top without negatively aff ecting companies’ competitiveness in the market-
place (Spar 1998, 10). Such standards would be in the (enlightened) self- interest 
of all those corporations whose interest in the protection of human rights is in-
deed genuine and not just a marketing instrument (Ulrich 2002a, 145).

Th us multinational corporations with a genuine interest in the protection 
and promotion of human r ights would welcome such approaches a nd s tan-
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dards on the basis of the experienced structural impossibility for any one of 
them truly to live up to the full range of their individual human rights obli-
gations u nder current ma rket conditions. In other words, t ruly en lightened 
companies support human rights regulation of global competition on the ba-
sis of their own interest in leveling the playing fi eld, that is, their motivation 
to subject all corporations in the market to the same standards and principles. 
Leveling the playing fi eld means nothing  else than eliminating the (perceived) 
competitive disadvantage connected to t he fulfi llment of human rights obli-
gations while competing in the global market. It aims at enhancing the rea-
sonableness criterion, that is, the question of what corporations can reason-
ably be held responsible for under market conditions.

During the last few years we have witnessed the emergence of an increas-
ing number of such standards at all levels, with the UN Global Compact being 
the most prominent and successful example among them. None of these stan-
dards, however, are endowed with regulatory force. Th ey are entirely volun-
tary and lack comprehensive enforcement mechanisms even for the corpora-
tions that have signed them. Without tightening these conditions, however, it 
is unlikely that the existing standards will really be able to do the job. It is 
unlikely that companies will take such standards seriously when competitive 
disadvantage is the price they have to pay for doing so (Avery 2000, 44).

Th is suggests t hat only regulatory a nd t hus ma ndatory a nd binding ap-
proaches will be able to breach the structural or “or ga nized irresponsibility” 
(Beck 1988, 96ff .) of the global competitive system. “Structural irresponsibil-
ity” means that the current global neoliberal order requires a certain degree of 
irresponsibility from corporations in order for them to be able to stay com-
petitive. As long a s socially i rresponsible behavior a nd t he d isregard of hu-
man rights are rewarded with an immediate economic benefi t in the form of a 
competitive advantage, there will always be corporations ready and willing to 
exploit s uch o pportunities. Th us t he ma rket su ff ers f rom a n i nherent f ree- 
rider problem in the extension of human rights obligations to multinational 
corporations (Muchlinski 2001, 35). Such moral free- riding of unscrupulous 
corporations undermines the attempts of those corporations that truly want 
to live up to their obligations because it forces them similarly to adopt certain 
irresponsible practices in order to stay competitive. Th is is just one manifesta-
tion of Virginia Haufl er’s (2001, 121) observation that self- regulation gener-
ally works poorly when the po liti cal system works against it and works best 
when there is some legal recourse.
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Th us voluntary approaches will likely fall short in getting the destructive 
eff ects of the global competitive system under control. As long as such stan-
dards cannot be enforced for all corporations, there will likely be moral free- 
riders exploiting the opportunity to g et an edge over their more responsible 
competitors. Ken neth Ro th ( 2005), e xecutive d irector o f H uman R ights 
Watch, argues that voluntary initiatives that are based predominantly on pub-
lic p ressure na turally f ocus h eavily o n l arge a nd p rominent c ompanies. I f 
these companies are in competition with less visible companies, however, the 
competitive playing fi eld is distorted. Less prominent fi rms might simply not 
see any reason (i.e., public pressure) to commit to the same standards as their 
more exposed peers. In some cases they might even gain a competitive advan-
tage by deliberately pursuing socially irresponsible practices. Hence Roth 
concludes that only enforceable standards, can eff ectively avoid such double 
standards.

Th e w illingness o f c orporations to c ommit v oluntarily to h uman r ights 
standards a t t he c ost o f r eal o r p erceived c ompetitive d isadvantages i s s till 
rather low. Th e number of member companies of the UN Global Compact is a 
refl ection of this insight. Th e most successful of the current voluntary stan-
dards, the Global Compact has grown to an impressive number of 4,300 com-
panies i n 120 nations today, but relative to mo re t han 70,000 t ransnational 
corporations a nd m illions o f l ocal c ompanies o f a ll si zes w orldwide, t his 
number hardly indicates a major turnaround in corporate mentality. Th e im-
pact of self- regulatory instruments in general is contested. For Noreena Hertz 
(2004, 206), civil and market- based forms of regulation are unlikely to have a 
signifi cant impact on corporate behavior as a  whole. Too many diff erent stan-
dards, codes, and other self- regulatory instruments render public monitoring 
overall in eff ec tive. Regulatory approaches, on the other hand, help solve these 
problems by delegating the monitoring task to the directly aff ected people 
themselves. F or e xample, t hey em power e xploited w orkers b y e stablishing 
claimable rights, promoting their  unionization, and building a countervailing 
force against abusive contractors (Danaher and Mark 2003, 101).

“If self- regulation and market forces  were the best means to ensure respect 
for human rights,” the International Council on Human Rights Policy (ICHRP 
2002, 7) argues, one would expect that the number of human rights violations 
by companies would have diminished over the years. However, what we ob-
serve today is precisely the opposite. John Kenneth Galbraith (1952, 155) pro-
vides a c omprehensive explanation of this connection. His argument is that 
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self- regulation in an environment with no checks and balances is an illusion. 
It is the growth of countervailing power that strengthens the capacity of the 
economy for self- regulation. Precisely this countervailing power, however, is 
lacking today. Such insights make a clear case for subjecting global competi-
tion to mandatory human rights standards, which inevitably implies an indi-
rect moral obl igation of multinationals to su pport a nd facilitate approaches 
that a im at doing so. However, multinational corporations have been rather 
insensible to this concern so far. When, aft er a four- year preparation period, 
the UN Sub- commission on the Promotion and Protection of Human Rights 
released the UN Norms in 2003, only a handful even among the Global Com-
pact memb er c ompanies e xpressed t heir support for t he venture, w hile t he 
vast majority rejected it across the board.

Th e UN Norms  were an attempt to translate existing international human 
rights law into the corporate context and to make it mandatory for all corpo-
rations. By applying to a ll companies equally, the UN Norms would have ef-
fectively been the fi rst nonvoluntary human rights standard for corporations. 
Th e UN Norms would have carried the moral weight of a formal and authori-
tative pro cess sanctioned by the UN (Amnesty International, 2004), but they 
 were not meant to reach the status of a treaty and thus would not have achieved 
legal standing. Th is does not exclude the possibility, however, that they could 
have served as a basis for draft ing what David Weissbrodt (2005, 288) calls “a 
human rights treaty on corporate social responsibility” later on.

Even though the UN Norms would not have been legally binding, compli-
ance with them was meant to be subject to monitoring. Furthermore, the UN 
Norms called for compensation in case of their violation. However, the sub-
commission’s d raft  o f t he U N Norms d id not ga in t he approval o f t he U N 
Commission on Human Rights, which was a p recondition for their submis-
sion to the UN’s Economic and Social Council and fi nally to the General As-
sembly for adoption (Weissbrodt 2005, 290).

Th e two biggest and most infl uential international business associations, 
the International Chamber of Commerce (ICC) and the International Or ga-
ni za tion of Employers (IOE), voiced harsh criticism of the UN Norms (ICC 
and IOE 2004, 1ff .). In t heir joint s tatement upon t he release of t he Norms, 
they condemned them as “an extreme case of privatization of human rights” 
that was based on a “legal error” because, in their opinion, only states can di-
rectly be held responsible under international human rights law. As a conse-
quence, t hey c laimed, h uman r ights obl igations c an app ly to c orporations 
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only on a strictly voluntary basis. Th erefore, the IOE and ICC feared that the 
UN Norms might undermine the progress achieved by the UN Global Com-
pact and even saw them as a threat to the institution of human rights per se. 
My earlier elaborations on the nature of human rights as moral rights, as well 
as on the status of the multinational corporation as a quasi- governmental in-
stitution, build a strong argumentative basis for the refutation of this critique 
as both morally too narrow and po liti cally and legally outdated. I will not re-
peat these arguments at this point.

What seems even more surprising than the re sis tance by the IOE and the 
ICC, however, is that, as mentioned earlier, even most of the Global Compact 
member companies opposed the UN Norms vehemently. Considering that all 
these companies asserted their voluntary commitment to their human rights 
responsibilities when they signed the Global Compact, it seems hard to com-
prehend why they would oppose po liti cal attempts to hold their competitors 
accountable to suc h standards as well. A c orporation that has committed to 
its human rights obligations on a voluntary basis has literally nothing to lose 
by rendering the respective standards mandatory unless it misinterprets vol-
untariness as opportunism, that is, as the possibility to opt out of its obliga-
tions whenever this might yield an economic advantage. For any truly com-
mitted, that is, nonopportunistic, corporation, however, such norms would be 
highly benefi cial, because they eff ectively establish a level playing fi eld.

Against this background, expressed and demonstrated support for manda-
tory human rights standards can be taken as the mea sure of proof for corpora-
tions’ s erious a nd g enuine c ommitment to t heir h uman r ights obl igations. 
Rather t han g iving up t heir own responsible practices i n order not to su ff er 
competitive disadvantages, they are raising the bar for corporate responsibil-
ity in the competitive marketplace and fostering a mandate for the same stan-
dards for their less responsible peers (Wettstein and Waddock 2005, 312).

To be su re, t his does not el iminate t he si multaneous need for voluntary 
initiatives. On the contrary, voluntary and regulatory approaches are inher-
ently c omplementary: w hile v oluntary i nitiatives h elp de velop ma ndatory 
standards, such standards provide the basis on which further voluntary ini-
tiatives are likely to fl ourish (Wettstein and Waddock 2005, 317). Regulatory 
approaches can never fully replace the need for the voluntary adoption of re-
sponsibility of corporations because they necessarily lag behind the develop-
ment of moral insights. A c omplete replacement of voluntary approaches by 
mandated regulation would not even be desirable, because an economy in 
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which we delegate a ll moral responsibility to t he institutional market frame 
would l ead u s to a mo derate Friedmanian s tance t hat c onfi rms t he a moral 
nature of t he corporation a nd d ismisses t he need for corporate i ntegrity a s 
long as corporations stay within the rules of the game. Th us we would con-
fi rm the stance that the corporation has no other responsibility than to run a 
fi nancially successful business. Georg Kel l, Global Compact executive head, 
and John Ruggie, the UN special representative on business and human rights, 
also point to this complementary relation between voluntary and mandatory 
approaches. Voluntary approaches, they claim, are not a substitute for govern-
ment regulation and can at best fi ll a temporary void where governments are 
unable or unwilling to me et their responsibility (Kell and Ruggie 2004, 20). 
Hence opting for ma ndatory approaches i s not a s tatement against comple-
mentary voluntary initiatives; we do not have to de cide for one or the other. 
Rather, w e n eed to de cide w hat sh ould b e t he r ight m ix b etween t he t wo 
(Howen 2005b, 321; Wettstein and Waddock 2005).



C
OSMOPOLITAN JUSTICE cannot be realized within a f ramework of po-
liti cal and institutional statism. Th e failure of the current statist inter-
pretation of international human rights law is a prime example of this 

insight. If we are to take moral cosmopolitanism seriously, it must be followed 
by a sound institutional cosmopolitanism.

Institutional cos mopolitanism, a s o pposed t o i nstitutional st atism, de-
mands institutional pluralism. Hence instead of narrowly confi ning our focus 
to state action and thus to a decreasing number of solutions suitable for a glo-
balizing world, we must shift  our attention to a ll those institutions that can 
make valuable contributions to the realization of people’s rights. In this book 
I have outlined t he moral obl igations o f multinational c orporations i n t his 
endeavor.

However, t he very fact t hat multinational corporations are advancing to 
the position of key players in the realization of global justice illustrates a prob-
lem that is— at least at the current stage— endemic to t he g lobalization pro-
cess and concurrent attempts to realize global justice. If global justice is best 
interpreted as cosmopolitan justice and cosmopolitan justice implies institu-
tional cosmopolitanism, and further, if institutional cosmopolitanism means 
focusing on a p lurality of powerful global actors, then we are evidently con-
fronted with the problem of demo cratic legitimation. Shift ing moral responsi-
bility to global institutions like multinational corporations is, as seen earlier, 
not o nly a n ecessary r esponse to t heir i ncreasing p ower b ut c an a lso b e a 
source for i ts c onsolidation. Th is, however, c reates a n e vident d ilemma b e-
tween the moral justifi cation of those global institutions’ obligations deriving 
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from their de facto powerful roles in the global po liti cal arena and the demo-
cratic po liti cal legitimation of these powerful roles.1

Th e quest for cosmopolitan justice is inevitably and inseparably tied to the 
call for the establishment of a global demo cratic order. Furthermore, the con-
nection between global democracy and global justice is not merely causal but 
inherent. Th at is, democracy itself is to be considered an inherent part of 
global j ustice r ather t han a n add itional s ocietal i deal c onnected to i t. S elf- 
government i n t he form of demo cratic r ule i s a c rucial pa rt of human self- 
determination and development. Th e realization of human beings’ equality of 
private autonomy, as notably Habermas (2002, 202) argues, is tied to t he ap-
propriate use of their po liti cal autonomy as citizens. Whether there is a spe-
cifi c human right to democracy (see, e.g., Gould 2004, 184) is open to debate, 
but i t s eems t hat a t t he very l east a c onsequent i nterpretation of our mos t 
basic h uman r ights ( including mos t n otably t he g eneral p o liti cal h uman 
rights) must necessarily require a demo cratic or ga ni za tion of society. Th e re-
verse relation also holds: the claim for democracy is at the same time a claim 
for the realization of our basic human rights, because “human rights institu-
tionalize t he c ommunicative c onditions f or a r easonable p o liti cal w ill- 
formation” (Habermas 2002, 201). Furthermore, freedom and equality of citi-
zens a re c onstitutional el ements o f a ny p o liti cal o rder t hat de serves to b e 
called demo cratic, and this holds as much for the global level as for local and 
national ones. Th us we can either have global justice and global democracy or 
none at all.

A Necessity for the Present

Th e call for global democracy is a logical consequence of the call for local and 
national democracy. Demo cratic decision making at the national and local 
levels, as seen earlier, is increasingly compromised and undermined by trans-
national economic pro cesses and institutions. Th e idea that the citizens of any 
given community are able autonomously to determine their destiny, as Dan-
iele Archibugi (1998, 205) rightly argues, becomes increasingly illusory in an 
inherently interdependent world. Only a global po liti cal order can bring those 
forces under control and create new space for local self- determination. Th us  
arguing against such a global order means sacrifi cing local democracy. Argu-
ing in favor of a global order but against global democracy means falling back 
into premodern authoritarianism. Only t he c laim for a demo  cratic, cosmo-
politan world order is eff ectively able to secure human freedom in the global 
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age. Hence t he c urrent s tage of g lobalization e ff ectively e stablishes a mo ral 
imperative for global democracy (Höff e 2002a, 11).

In the short run this insight implies an immediate demand for a massive 
demo cratic reform of existing governing institutions at the global level. Th is  
evidently aff ects t he United Nations (see, e .g., Archibugi 1995; Höff e 2002c, 
325ff .) and the Bretton Woods institutions; however, it similarly applies a lso 
to today’s private governments such a s large NGOs or, e ssentially, multina-
tional corporations. Th e current global (dis)order is controlled by institutions 
that are characterized by exclusion rather than inclusion, by inadequate 
modes of repre sen ta tion and participation, and thus by a g eneral lack of re-
sponsiveness. Responsiveness as a po liti cal concept refers to the readiness and 
willingness of an institution or representative to listen to others, as well as to 
respond to questions, challenges, impulses, or critiques raised by them (Mül-
ler 1999, 54). Th us it refers to the pro cess of po liti cal legitimation.

Most international and supranational institutions do not represent people 
but governments. Individuals have no real role in international politics except 
as citizens of a state (Archibugi 1995, 128). Governments, however, represent 
national rather than global interests, which makes it hard if not impossible to 
fi nd tru ly global s olutions for inherently global problems (Archibugi 1998, 
213). Th us t he decisions reached i n such i nstitutions resemble i nternational 
relations among states; they do not eliminate but reproduce the shortcomings 
and failures of the international, statist system. Th e move in the direction of 
truly cosmopolitan democracy must thus start with remedying the shortcom-
ings of existing global, regional, and local institutions.

Th is takes us back to the problem of po liti cal legitimation of multinational 
corporations. Evidently, when we talk about democracy at the global level, the 
increasingly prominent role of multinational corporations on the global po-
liti cal stage must be addressed. Th eir powerful position in the global po liti cal 
economy, their quasi- governmental role, as I have described it earlier, has di-
rect and obvious implications for the demo cratic constitution of our society. 
Only the previously described belief, still widely shared but nonetheless inad-
equate, in t he apo liti cal nature of t he corporation, as Charles Derber (1998, 
119) notes, could seriously make us “believe that it is possible to have great 
concentrations of power and wealth in the ‘private’ sphere while still practic-
ing true democracy in the public.” Th is does not mean that any involvement 
of multinational corporations in global public policy pro cesses must be con-
demned across the board. Precisely to the extent that multinational corpora-
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tions can indeed make a genuine and positive contribution to the realization 
of human rights, they are also making an actual contribution to global de-
mocracy. Th e realization of human rights is an indispensable prerequisite for 
any demo cratic order. However, to the extent that this increasingly prominent 
position eff ectively allows multinational corporations to abuse their po liti cal 
power and to exert undue infl uence on public policy pro cesses, they must be 
subjected to demo cratic checks and balances. Th is latter claim is not a remote 
suggestion thought out in the academic ivory tower but a logical consequence 
of multinational corporations’ very real quasi- governmental role.

Establishing demo cratic checks a nd ba lances for multinational corpora-
tions ultimately means reembedding them in a system of demo cratically sup-
ported rules and regulations and subordinating them to the primacy of poli-
tics at the global level. As explained in the introductory thoughts to this book, 
a state in which private corporations factually operate beyond the authority of 
demo cratic i nstitutions must st rictly be  t hought o f a s a  st ate i n t ransition. 
What a conception of cosmopolitan democracy as the end goal of this transi-
tion could look like will be discussed shortly. For now, however, let us look at 
a more immediate claim for directly demo cratizing the multinational corpo-
ration i tself by enhancing a nd institutionalizing responsiveness in  i ts basic 
structure.

On t he o ne ha nd, demo  cratizing t he m ultinational c orporation me ans 
encouraging employees to e xecute their role as responsible citizens not only 
outside but also within and through the structures of the corporation. First of 
all, this means opening up or gan i za tion al room that a llows for and encour-
ages autonomous ethical judgments of employees within daily business pro-
cesses and operations. However, it also calls for greater employee repre sen ta-
tion i n c orporate de cision- making p ro cesses. Suc h demo  cratization o f t he 
workplace not only increases public legitimacy of corporate decisions but is 
inherently valuable because it increases the autonomy of employees and work-
ers. Norman Bowie (1999, 82ff ., 102f.) is a strong defender of workplace demo-
cratization along Kantian lines. A moral fi rm, he argues, would have to look 
like a representative democracy; everyone involved in the or ga ni za tion would 
have a voice in the rules and policies that govern the or ga ni za tion.

However, full demo cratization of the corporation must reach beyond mere 
employment relations into the broader society. Th e demography, as well as the 
repre sen ta tion of diff erent worldviews and mentalities, in large organizations 
oft en r esembles t hat o f s ociety qu ite ac curately ( Leisinger 2 004, 1 84) a nd 
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might thus be able to approximate the public interest, at least to some extent. 
It was John Stuart Mill (1991) who, on the basis of his general conviction that 
democracy is feasible only within reasonably small groups, suggested a model 
of representative deliberation for demo cratic societies that rests precisely on 
the idea of replacing deliberation among all citizens with deliberation within 
a representative group that refl ects their demography and their points of view. 
However, even with greater employee repre sen ta tion, corporate decisions might 
still suff er from distortions caused by employee loyalty and identifi cation and 
from the general underrepre sen ta tion of minorities, as well as f rom the fact 
that employees might be able to represent certain groups of people in general, 
but not i n regard to t heir specifi c exposure to t he corporation’s ac tions and 
decisions. Th us the extension of the principle of repre sen ta tion and inclusion 
into the wider public is indispensable.

Th e possibilities regarding how to ac hieve greater societal repre sen ta tion 
in corporate decisions are manifold. It cannot be the aim of this concluding 
chapter to provide an in- depth inquiry into them. However, it seems evident 
that a holistic approach includes at least two dimensions. First, it requires the 
corporation’s readiness a nd openness to en ter i nto a n ongoing constructive 
dialogue not only with all people who are directly aff ected by corporate poli-
cies and decisions but also with all others who want to express concerns and 
potential a rgumentative c laims regarding c orporate p olicies, de cisions, a nd 
actions (Ulrich 2008, 423). Th is aspect represents the core of the concept of 
responsiveness; it requires an impact of the public on corporate decisions that 
is not merely accidental and transitory but regularized, unavoidable, ongoing, 
and signifi cant (see Kuper 2004, 79).

Th is implies, second, the institutionalization of public repre sen ta tion within 
the internal governance and policy- making structures of the corporation through 
representative assemblies at the board level or other adequate and suitable mea-
sures. Although such models exist already in very broad terms, notably in Ger-
many, there is an evident need for further research and investigation of how such 
attempts can be extended and improved in both scope and eff ectiveness.

A Vision for the Future

To be sure, in the long run the claim for cosmopolitan democracy exceeds the 
mere r eform o f e xisting— and in  s ome cas es in adequate— institutions a nd 
calls for the creation of new structures, laws, and institutions that are better 
suited to respond to the specifi c demands of cosmopolitan justice. What I am 
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suggesting  here is not the creation of a centralized global state. Th e danger of 
suppressing r ather t han en hancing demo cracy i n a g lobal s tate i s, a s K ant 
noted, too acute. A s ystem of overlapping local, regional, and global mecha-
nisms of self- determination seems more realistic and more appealing. In ac-
cordance with this insight, Archibugi (2003, 8) characterizes a truly cosmo-
politan democracy as one that does not merely reproduce the or ga ni za tion of 
the state on a world scale. On the contrary, he associates it with a revision of 
the powers and functions of states that will “deprive them of the oligarchic 
power they now enjoy.” First and foremost, however, cosmopolitan democracy 
aspires to enable individuals to be heard in global aff airs and thus to structure 
institutions accordingly. Th us cosmopolitan democracy not only implies the 
creation of new g lobal institutions t hat a llow for t he pa rticipation of g lobal 
civil s ociety i n g lobal p o liti cal de cision ma king (Archibugi 1 998, 218), b ut 
similarly a ims at reestablishing local a nd regional self- determination by re-
confi guring it in the light of the new global context.

Nadia Urbinati (2003, 67) rejected cosmopolitan democracy “as a project 
of centralization and unifi cation of power” rather than one based on decen-
tralization and cooperation. Although her worries about the antidemo cratic 
risks of global democracy are well justifi ed in general, they do not apply to an 
adequate interpretation of cosmopolitan democracy. Quite contrary to her 
view, c osmopolitan demo cracy c an b e r egarded a s a p roject to r estore a nd 
improve rather than to suppress the possibility of decentralization and local-
ization under conditions of globalization. David Held (1995a, 113) proposes a 
model of decision making that refers to city and local levels those issues and 
policy questions that primarily aff ect the people living there, that is, those is-
sues that refer to the conditions of their own association. At the national level 
we should decide issues and problems that stretch to, but no further than, the 
national frontiers. Th ose issues and policy questions that require transborder 
collaboration to be eff ectively resolved belong to the regional level. Hence re-
gional de cision ma king i s l egitimized o nly f or t hose c ases i n w hich s elf- 
determination cannot be guaranteed by national governance alone. Similarly, 
for those cases in which neither local, national, nor regional governance leads 
to satisfying solutions, the demo cratic decision- making center must shift  to 
the global level. Hence Held concludes:

Decision- making centers beyond national borders are properly located when 
lower levels of d ecision– making cannot manage a nd d ischarge satisfactorily 



354  Multinational Corporations as Primary Agents of Justice 

transnational and international policy questions. [ . . .  ] Democracy, thus, can 
only be adequately entrenched if a division of powers and competences is rec-
ognized across diff erent levels of po liti cal interaction and interconnectedness. 
Such an order must embrace diverse and distinct domains of authority, linked 
both vertically and horizontally, i f it i s to b e a c reator and servant of d emo-
cratic practice, wherever it is located. (D. Held 1995a, 113)

Cosmopolitan democracy does not imply a centralized global state. How-
ever, its consequent interpretation might well lead us toward a h olistic con-
ception o f a demo  cratic, f ederalist w orld r epublic, a s p roposed n otably b y 
Otfried H öff e (2002c). Suc h a w orld r epublic w ould n ot r eplace b ut mer ely 
complement nation- states (Höff e 2002a, 14, 21; 2002c, 14) and thus would es-
sentially be subsidiary. Hence it would, as outlined by Held, propose g lobal 
regulatory s olutions precisely for t hose i ssues a nd problems t hat c annot b e 
dealt with satisfactorily at the local, national, and regional levels. Th er efore, it 
would not aim at global uniformity but would embrace diff erence as a consti-
tutive el ement. I ts u niversalistic s tance i s i n f act t he ba sis o n w hich w ell- 
understood diff erence, w hether c ultural, na tional, o r i ndividual, b ecomes 
possible under conditions of globalization. Th is principle of subsidiarity evi-
dently holds only vis-à- vis those states that are themselves well ordered, that 
is, constituted on demo cratic principles and in accordance with the universal 
requirements of cosmopolitan justice.

In correspondence w ith t he notion a nd principles of justice put forth in 
this book, I hold that cosmopolitan democracy must be envisioned as delib-
erative democracy. Although the central institutional elements of a world re-
public would likely be some sort of cosmopolitan parliament, as well as a 
cosmopolitan legal order, the most important prerequisite for its deliberative 
interpretation is a functioning global public sphere that allows for a plurality 
of communicative forms and arenas for the use of public reason and demo-
cratic will formation. In other words, deliberative democracy aims at facilitat-
ing a nd i nstitutionalizing f ree a nd i nclusive p ublic r easoning a mong e qual 
citizens by providing favorable conditions for participation, association, and 
expression ( J. C ohen 1996, 9 9). A w orld pa rliament would have to b e su ffi  -
ciently well connected to regions, nations, and localities (D. Held 1995a, 111) 
and p erhaps c onsist o f a  house o f c itizens’ r epresentatives a nd a  house o f 
states’ representatives (Höff e 2002a, 24). A constitutive cosmopolitan law, on 
the other hand, aims at the establishment of a well- ordered global coexistence 
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not merely among nation- states (which is essentially a matter of international 
law) but among all human beings as genuine world citizens (Höff e 2002a, 21). 
A global public sphere must be thought of as an interlocking net of multiple 
forms of associations, networks, and organizations that together create what 
Seyla Benhabib (1996, 73ff .) calls “an anonymous ‘public conversation’ ” that 
is not detached from but “fl ow[s] through” (Habermas 1996b, 28) the formal 
(and informal) institutional bodies of the republic. In other words, we must 
think of it as a “medium of loosely associated, multiple foci of opinion forma-
tion a nd d issemination” t hat a re c onnected i n “ free a nd sp ontaneous p ro-
cesses of communication” (Benhabib 1996, 74). It is from these “noncoercive 
and nonfi nal pro  cesses of  opi nion for mation” t hat not  on ly p o liti cal le giti-
macy but also the “discursive rationalization” (Habermas 1996b, 28) of po liti-
cal decision making ultimately derive. Th e emergence and development of a 
shared, “global sense of justice” (Höff e 2002c, 341ff .) a mong f ree a nd equal 
world c itizens, fi nally, is possible only within and through such inclusive 
communicative pro cesses. Without the emergence of a global sense of justice, 
however, the practical realization of global justice will remain a distant dream. 
Th us a ny i nstitutional r ealization o f g lobal demo cracy m ust b e “ centered 
around a procedure of free, public deliberation” within an unrestricted public 
sphere (Benhabib 1996, 85).

In regard specifi cally to m ultinational corporations, a c osmopolitan sys-
tem of laws and regulations would establish g lobal incorporation combined 
with global taxation of large multinationals. As cosmopolitan institutions 
that pursue and make profi ts within a g lobal system, multinational corpora-
tions should be taxed for the maintenance of an eff ective global social system 
surrounding t he g lobal ma rket. Th e d istribution o f suc h a g lobal t ax f und 
would be based on need rather than on the amount of profi t generated in a 
par tic u lar country. Th erefore, it would fi rst of all benefi t those countries and 
people w ho a re a ff ected b y b ut n ot a pa rt o f t he g lobal e conomy. H ence i t 
would end the illegitimate contemporary favoritism of compatriots at the ex-
pense of all other groups that contribute to g lobal corporate profi ts, whether 
in an active manner or passively by being the losers in the global economy. 
Additionally, such constitutive regulations at the global level would eff ectively 
eliminate multinational c orporations’ c apability to e vade t axes a nd r egula-
tions. Th e conceptualization of a s tringent and comprehensive g lobal incor-
poration and taxation system is one of the foremost tasks on the way to a more 
equitable global economy.



356  Multinational Corporations as Primary Agents of Justice 

On a mo re g eneral l evel, c osmopolitan l aw p icks u p t he K antian i dea o f 
world citizens’ r ights, which complements national constitutions w ith t he in-
tent to secure equal freedom for all. Some might call this idea utopian, mis-
guided, or downright wrong, and they are well entitled to do so. However, with 
increasing integration of our global society, this Kantian proposal is becoming 
a pressing necessity 200 years aft er it was initially formulated. It is the precondi-
tion for toleration and peaceful coexistence in the 21st century (D. Held 1995b, 
228). It seems diffi  cult to argue in favor of global justice but against its institu-
tionalization through some form of global citizens’ rights. At the very least it is 
up to opponents to demonstrate the plausibility of their argument against such 
a cosmopolitan law. As Nadia Urbinati correctly stated, “Post- Kant, the burden 
of proof is on those who want to a rgue against cosmopolitan civil rights” (Ur-
binati 2003, 67). Th is book should have made clear why.



Chapter 1

1.  In this book I will use the term liberal in the traditional po liti cal philosophical 
sense rather than in reference to t he cluster of po liti cal positions that are denoted as 
liberal (i.e., “left ist”) in the Anglo- American discussion of current aff airs. Neoliberal-
ism, as used in this book, denotes a form of market liberalism that emerged in the 
early 1 970s a nd fou nd it s mo st i nfl uential pr actical m anifestation i n t he R eagan/
Th atcher free- market doctrines. Underlying neoliberalism is a mind- set of libertari-
anism, which emphasizes personal liberty and the unrestricted pursuit of self- interest. 
For an in- depth analysis of the underlying premises and of the history of neoliberalism 
see David Harvey’s short but concise book A Brief History of Neoliberalism (2007).

2.  Th e diff erence between a t horough philosophical utilitarianism and such nor-
mative do ctrines w ith ut ilitarian c ontent c an b e m ade c lear by fol lowing Th om as 
Scanlon’s elaborations: “Th e term ‘utilitarianism’ is generally used to refer to a family 
of s pecifi c nor mative do ctrines— doctrines w hich m ight b e he ld on t he b asis of a 
number of diff erent philosophical theses about the nature of morality. In this sense of 
the term one m ight, for e xample, be a ut ilitarian on i ntuitionist or on c ontractualist 
grounds. But what I will call ‘philosophical utilitarianism’ is a par tic u lar philosophi-
cal thesis that the only fundamental moral facts are facts about individual well- being” 
(Scanlon 1982, 108). Neoliberal doctrines, as we will see, unfold their utilitarian im-
plications predominantly on contractarian— and thus Rawlsian— grounds.

Chapter 2

1.  For Hume himself, the circumstances of ju stice essentially arise under condi-
tions of scarcity of property and possessions. See Hume (1997, 13ff .; sec. 3, pt. 1), as well 
as Hume (1992, 484ff .; bk. 3, sec. 2).

2.  It is in this aspect that Kant’s attempt to derive an absolute justifi cation from an 
understanding of pu re reason as a t ranscendental human characteristic must neces-
sarily fail. Kant’s account of absolute, transcendental reason is problematic because it 
does n ot e ntirely s ucceed i n o vercoming t raditionalistic co nceptions o f m orals. In  

Notes
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fact, he merely replaces their adherence to traditional authorities with the authority of 
absolute reason. Th us he transforms the question of what we are reasonably able to 
want to do (and thus should do) into a question of what we objectively must do (Ulrich 
2008, 54), based on ou r t ranscendental and t hus absolute rational nature (Williams 
1997, 94).

3.  Th e importance of t his distinction, especially from the perspective of a r ights- 
based conception of justice, was pointed out very eloquently by John Stuart Mill (2001, 
46): “Th e justice of g iving equal protection to t he rights of a ll is maintained by t hose 
who supp ort t he mo st out rageous i n e qual ity i n t he r ights t hemselves. Even i n s lave 
countries it is theoretically admitted that the rights of the slave, such as they are, ought 
to be as sacred as those of t he master, and that a t ribunal which fails to enforce them 
with equal strictness is wanting in justice; while, at the same time, institutions which 
leave to the slave scarcely any rights to enforce are not deemed unjust because they are 
not d eemed i nexpedient.” Hence a n i mpartial appl ication of nor ms i s p ossible e ven 
under the condition of the most outrageous injustices against human beings. Only an 
impartial justifi cation of the norms themselves can prevent such unjust outcomes.

4.  Society’s obligation to protect people’s rights, according to Mill, can be justifi ed 
only on the basis of utility (and not of these rights themselves). Th erefore, he inevita-
bly collapses back into an instrumental understanding of justice. He ultimately sacri-
fi ces the standpoint of justice to the criterion of the highest common good and under-
mines not only the principle of equal moral concern and respect but his  whole theory 
of justice. Th us his theory of justice is self- contradictory, at least insofar as an instru-
mental understanding of ju stice contradicts his elaborations on t he ethical standing 
of moral rights.

5.  Shue’s candidates for basic rights are the classical liberty rights, po liti cal rights, 
and some rights to subsistence. Patricia Werhane (1985, 16ff .), on the other hand, in-
cludes the right to equal consideration, the rights to security and subsistence (on the 
basis of Shue), and the right to life and not to be tortured, as well as the right to free-
dom, in the category of basic rights.

6.  Donnelly’s notion of universality is based on the de facto international consen-
sus that has established human rights as “almost universally accepted” r ights. Don-
nelly thus runs the risk of confusing ac cep tance with legitimacy, which may confront 
his theory with the problem of ethical relativism. Despite this fl aw, Donnelly’s theory 
of human rights is arguably one of t he richest in the contemporary landscape of hu-
man rights literature. For a n elaborate critique of D onnelly’s approach, see Freeman 
(1994).

7.  Evidently, t he e xistence a nd re solution of r ights c onfl icts pre supposes s ome 
kind of distributive rule. One possibility to deal with rights confl icts, however, is their 
reinterpretation in terms of obl igations. Th us rights confl icts arise when obligations 
deriving f rom one r ight are incommensurate with obl igations generated by a nother 
right (Waldron 1993, 214). Th e distributive criterion for t heir resolution, as I w ill ar-
gue later, then is the “reasonableness” of these obligations (see the section “Gradation 
and Cutoff  Criteria: Power and Reasonableness” in chapter 3).
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8.  Th e notion of cosmopolitanism was coined by Immanuel Kant. However, Kant’s 
“cosmopolitan right” (ius cosmopoliticum) referred to t he universal law of a p ossible 
 union of all nations (Kant 1996, 121).

9.  Rights in general are oft en associated with Western Enlightenment thought. If 
we insist on the very term a right, this association is most certainly correct. However, 
the basic underlying idea or concept of rights is not at all of uniquely Western heritage 
but c an b e fou nd i n m any d iff erent mor al t raditions. To c laim h uman r ights a s a 
unique legacy of the West refl ects a pie ce of W estern a rrogance r ather t han one of 
Western i mperialism, a s is  oft en c laimed. For f urther e laboration on t he c ulturally 
diverse roots of human rights, see Sen (1997; 2000, 232ff .) .

10.  For f urther e laboration of t he d istinction between u niversality of s cope a nd 
universality of justifi cation, see Pogge (1989, 212ff .) or Caney (2005, 25ff .) .

11.  In fact, Habermas aimed at showing that the moral principle is not only con-
tained i n t he pre suppositions of r ational d iscourse but a ctually d erives f rom t hem. 
Th is reduction of morality to the rational presuppositions of discourse, however, has 
rightly been criticized and rejected (e.g., Benhabib 1992, 23ff .; Maak 1999, 127ff .). Th e 
principle of equal moral respect and concern and thus the substantive equality of hu-
man beings must be regarded as inherently prior to the formal criteria of rational 
discourse. Hence the presuppositions contain strong ethical assumptions that precede 
the moral argument itself (Benhabib 1992, 29). Habermas’s rational norms are thus to 
be interpreted as a refl exive reconstruction of preexisting relationships based on mu-
tual recognition (Maak 1999, 128). Th erefore, they provide an explication of the moral 
principle but not, however, its constitutive foundation.

12.  For a specifi c and detailed account of communitarian rejection of the libertar-
ian self, see Michael Sandel’s (1982) critique of Rawls’s theory of justice.

13.  For a n a nalysis of t he substantive d iff erences between s tatism a nd national-
ism, see B. Barry (1999).

14.  For ove rviews a nd f urther d iscussion of t hese a nd ot her a rguments a gainst 
cosmopolitanism, s ee, for e xample, C . Jone s (1999), C aney (2001, 118ff .), Gosepath 
(2001), and Cabrera (2004).

15.  Appiah (1996, 27) disagrees with this insight. In fact, he claims that if any-
thing, it i s the nation and not t he state that is morally arbitrary, because a ll nations 
that are not coterminous with states today are, in his opinion, the legacy of older state 
arrangements. Even if this  were true, however, it would not change the fact that stat-
ism does not h ave a t heory about how boundaries should be drawn; it wou ld simply 
refute the argument that nationalism does have one.

16.  For an overview of the Human Development Report’s history and the concepts 
developed in it, as well as the idea of human development in general, see Mahbub ul 
Haq’s Refl ections on Human Development (1999).

17.  For f urther elaboration of t hese categories, see Sen (1985b, 1993) or Fu kada- 
Parr (2003).

18.  For a n e xtended d efense of S en’s not ion a gainst t his c riticism, s ee P ettit 
(2001).



19.  See the section ”Human Rights as Principles of Minimal Justice” in this chap-
ter on the defi nition of the term basic.

20.  Th e notion of empowerment makes one important thing clear: development is 
not only a r ight but a lso a responsibility of its subjects. Kant rightly notes in the sec-
ond book of Th e Metaphysics of Morals (1996, 154f.) that the “cultivation,” that is, the 
development, of one ’s capacities is not on ly “an end” but a lso a duty. Understanding 
development as an empowerment pro cess aims precisely at enabling human beings to 
discharge t heir own responsibility for d evelopment. Hence empowering human be-
ings actively to t ake responsibility for t heir own development is quite diff erent from 
fostering dependencies t hrough passive a nd potentially l imitless (predominantly fi -
nancial) development aid.

21.  Ulrich’s f ramework do es not c ontain suc h a g lobal d imension. O n t he c on-
trary, development is presented as a pro cess that happens exclusively within the bor-
ders of a par tic u lar country. Accordingly, the external aspect of capabilities in his 
conception is given by n ational public policies and laws, as well as the “public infra-
structure of the state” (Ulrich 2004a, 12; emphasis added, translation by t he author). 
Such a conception might work for a contained national society in the Rawlsian sense. 
However, it fails to capture adequately our global reality and accordingly to realize the 
cosmopolitan ideal put forth in this book.

Chapter 3

1.  For a critical examination of this “principle of alternate possibilities,” see Frank-
furt (1969, 1993) and Stump (1993).

2.  Th is c ategorization of t hree k inds of mor al a ction plus mor ally i ndiff erent 
acts is slightly diff erent from the one presented by James Fishkin (1982, 10ff .) . Fish-
kin diff erentiates b etween a “ zone of mor al i ndiff erence” i n w hich t he i ndividual 
can literally do as it pleases, a “zone of moral requirement” that is the zone of moral 
duties, and a “zone of supererogation” that contains those things we ought to do but 
that we are not blameworthy for failing to do. He thus distinguishes between indif-
ferent acts, supererogatory acts, and required acts, whereas my categorization dif-
ferentiates b etween mor ally owed acts, mor ally re quired acts, a nd supererogatory 
acts.

3.  Grotius (1925, 330f.) speaks of “perfect promises” where they create a r ight for 
the second party to claim what is promised. He contrasts such perfect promises with 
moral obligations that give no right to the other party (such as, for example, the duty 
of having mercy and showing gratitude). Similarly, Grotius speaks of perfect rights if 
they are enforceable by legal pro cess and of imperfect rights if they are not enforceable 
(Edmundson 2004, 20).

4.  For in- depth elaborations on t he public funding and support necessary to e n-
sure the protection and enforcement of such rights, see Holmes and Sunstein’s analy-
sis in Th e Cost of Rights (1999), as well as Nickel (1987, 120ff .) .

5.  Parts of this section are adapted from my earlier article “Let’s Talk Rights: Mes-
sages for the Just Corporation— Transforming the Economy Th rough the Language of 
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Rights,” in Journal of Business Ethics 78/1 (2008): 247– 263. With kind permission of 
Springer Science and Business Media.

6.  Th omas Pogge (2001a, 14f.) identifi es t hree general morally signifi cant con-
nections between us and the global poor: “First, their social starting positions and 
ours have emerged from a single historical pro cess that was pervaded by massive 
grievous w rongs. Th e s ame h istorical i njustices, i ncluding ge nocide, c olonialism, 
and slavery, play a role i n explaining both their poverty and our affl  uence. Second, 
they a nd we depend on a si ngle natural resource base, f rom t he benefi ts of which 
they are largely, and without compensation, excluded. [ . . .  ] Th ird, they and we co-
exist within a single global economic order that has a strong tendency to perpetuate 
and even to aggravate global economic in e qual ity. Given these connections, our fail-
ure to m ake a s erious eff ort toward poverty reduction may constitute [ . . .  ] our ac-
tive impoverishing, starving, and killing of millions of innocent people by economic 
means.”

7.  Fishkin’s expression is (intentionally) contradictory. Heroism is commonly per-
ceived as going beyond what one i s morally obliged to do. W e cannot be blamed for 
not being heroes, but we might be admired for heroic behavior. Heroism is thus more 
than merely doi ng one’s duty; it i s supererogatory, not obl igatory (Fishkin 1982, 5). 
For Singer, t he d istinction between obl igations a nd heroic acts i s entirely meaning-
less. Heroism does not exist in utilitarianism. From a utilitarian perspective, every act 
that will result in more good than any alternative act is morally demanded and thus is 
not to b e considered heroic. For f urther e laborations on he roism, see French (1992, 
111ff .) .

8.  Kant stated for his virtue- based account of obligation, “How far should one ex-
pend one’s resources in practicing benefi cence? Surely not to the extent that he him-
self would fi nally come to need the benefi cence of others” (Kant 1996, 202).

Chapter 6

1.  See Grossman and Adams (1993) or Benson (2000) for in- depth elaborations on 
corporate charters, t heir h istory, a nd t heir relevance for ou r understanding of “ pri-
vate” business today.

Chapter 7

1.  See  http:// www.eulobbytours.org/ for more information on corporate lobbying 
in the Eu ro pe an  Union.

Chapter 8

1.  See Waddock (2004) for a systematic overview of the key terms used.
2.  For a more detailed elaboration of the diff erence between legitimacy and ac cep-

tance, see Th ielemann (2003), Th ielemann and Ulrich (2003, 19ff .), and Ulrich (2008, 
400).

3.  See U lrich ( 2001b) a nd Th ielemann ( 2003, 2 004a) on t he c oncept of e arned 
reputation.
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4.  Th is lack of a political- philosophical basis on which to refl ect on the fundamen-
tal role and purpose of the corporation within society at large is a general characteris-
tic and shortcoming of most stakeholder approaches.

Chapter 9

1.  “Clear Th inking in Troubled Times,” SPDC Press Statement, October 31, 1995, 
quoted in Human Rights Watch (1999b).

2.  Statement by M r. Br ian A nderson, M anaging D irector, Th e She ll P etroleum 
Development Company of Ni geria Limited, SPDC Press Release, November 8, 1995, 
quoted in Human Rights Watch (1999b).

3.  E. I momoh, G eneral M anager, E astern D ivision, She ll P etroleum, on Africa 
Express, Channel 4 TV, UK, April 18, 1996, quoted in Avery (2000, 22).

4.  For a general, balanced assessment of positive and negative aspects of FDI and 
multinationals i n developing nations, s ee L all a nd St reeten (1977). A lso, s ee Sm ith, 
Bolyard, and Ippolito (1999) for a s pecifi c critique of M eyer’s thesis, with par tic u lar 
emphasis on his underlying empirical data.

5.  Such public- private interactions at t he global public policy level can have very 
diff erent shapes and implications. However, they are usually all referred to as public- 
private partnerships. Th is generalization has led to widespread and justifi ed criticism 
(e.g., Martens 2003; Z ammit 2003, 51ff .; R ichter 2004), mostly because it t rivializes 
the far- reaching implications of the term partnership for the division of risk, responsi-
bility, or rights and duties between the partners.

6.  “Blue- washing” derives from the term green- washing, which was initially used 
to mock corporate lip ser vice paid to environmental protection. Th e term is an allu-
sion to t he offi  cial UN color. For a n in- depth analysis of c riticism of t he UN Global 
Compact, see Waddock and Wettstein (2006).

Chapter 10

1.  For further elaboration on this distinction, see Kuper (2004, 68ff .) .
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