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Introduction: Normative Responses to Current
Challenges of Global Governance

Ciaran Cronin and Pablo De Greiff

1 The Challenge of Globalization and the Task of Normative
Theory

The essays in this volume offer a variety of responses to a crisis in
global governance reflected in the failure of existing international
institutions to deal in a timely manner with human rights violations
and to address the economic, environmental, health, and security
challenges posed by accelerating globalization. The essays address
normative rather than empirical aspects of the crisis, though these
dimensions cannot be rigorously separated. They are less concerned
with how developmental processes that are threatening to run out of
control can be stabilized than with promoting recognition of the fact
that the current global order is also a political order, and that those
who are in a position to influence its design and operation have a
responsibility to ensure that it satisfies basic requirements of justice.
They challenge the traditional view that the international order is a
normatively neutral domain whose rules lie beyond the competence
of individuals, nations, or international actors to alter—a view sup-
ported by the “realist” model of international relations as a struggle
for power, which tends to encourage an abdication of responsible
politics at the international level. All of the contributors to this
volume agree that the citizens of the developed countries and their
governments share some degree of moral responsibility for the
misery, insecurity, and injustice to which a large proportion of the



world’s population is currently exposed, and that this responsibility
is far from being discharged in the global order as it is presently
constituted.

Viewed from a normative standpoint, globalization is an ambigu-
ous phenomenon whose implications for transnational governance
point in different directions.1 Even economic globalization, which
has been the focus of much normative criticism for aggravating prob-
lems of global inequality, arguably has the potential to stimulate
economic development and political stability in poorer countries,
provided that investment policies are subject to appropriate democ-
ratic political controls.2 And other aspects of globalization may be
creating favorable conditions for transnational political initiatives to
address unequal development and the injustices associated with it.
Most importantly, the increasing power and global reach of tele-
communications and news-gathering networks mean that economic,
environmental, health, and security crises as well as human rights
violations can gain almost instantaneous international publicity and
generate pressure on international actors to make appropriate
responses, such as withdrawing support from repressive regimes. In
the long run these developments may contribute to the emergence
of a global civil society of nongovernmental organizations, trans-
national networks, movements, and the like, and a corresponding
global public opinion that could generate pressure for transnational
political initiatives to address structural inequalities in the global
political order.3

The essays address in a variety of ways the issue of what normative
resources we can draw on to clarify the nature and extent of our
common responsibility concerning issues of global governance and
to provide orientation for political initiatives intended to promote
toward a more just global political order. Before examining the indi-
vidual contributions, we must address a likely objection to the idea
of seeking norms and values in Western traditions to provide orien-
tation for global political initiatives. Might this project be doomed
from the start by the provinciality of its outlook—by the fact that,
regardless of what principles and orientations it might yield, they
could not expect to meet with the agreement of cultural traditions
that reject some core Western political values? The moral force of
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such an objection rests on the undeniable fact that a disproportion-
ate share of the responsibility for the injustices of the current global
political order must be laid at the door of the West.

One form of this objection might be that an analysis of the global
political order through the phenomenon of globalization already
tacitly presupposes the dominance of Western values, in that global-
ization represents an intensification and universalization of processes
of modernization emanating from the West that have led to the
global spread of aggressive individualism and the exploitation and
destruction of nature, to the detriment of the values, traditions, and
conceptions of community of other cultures. This objection should
alert us to the danger of ideological uses of the concept of global-
ization that equate capitalist development and the liberalization of
trade with the promotion of political freedom and democracy, while
ignoring the grossly unequal competitive advantages and negotiation
power currently enjoyed by developed countries and multinational
corporations.4 However, such well-founded suspicions do not apply
to the normative perspectives developed by the contributors to this
volume, who fully acknowledge the injustices of the current global
political order and ask how it might be subjected to forms of politi-
cal regulation that could command legitimacy in the eyes of a wide
global public. Moreover, global interconnection has already reached
such a level that no country or people, however remote, can escape
the pressure to modernize their social institutions and integrate
them into global markets and networks, though it remains an open
question whether modernization must be accompanied by increas-
ing social atomism and the destruction of communal political tradi-
tions. Globalization has already advanced so far that opting out of
modernization is not a realistic option and the pursuit of isolation-
ist policies would effectively mean self-imposed exclusion from the
process of politically shaping an increasingly pervasive global order.
As Thomas Pogge succinctly puts the dilemma, there is only one
global order, and the challenge is to develop principles and institu-
tions for governing it that are capable of winning a broad interna-
tional consensus.

A more radical version of the provinciality objection, by contrast,
might question the tenability of moral and political universalism as
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such. Advocates of cultural pluralism and postmodernist critics of
Western rationalism have in recent decades argued that claims con-
cerning the universal validity of moral or political norms are expres-
sions of cultural imperialism or masks for illegitimate forms of power.
Critiques of universalist models of reason gain considerable credi-
bility from the fact that Western countries have committed gross
injustices against non-Western peoples in the name of allegedly uni-
versal ideals of reason and progress. Yet if we look at the history of
the idea of human rights in the West, we find that it can also be inter-
preted as one of an internal rational critique through which groups
previously denied the status of “human beings” have gradually won
emancipation from oppression.5 Moreover, arguments against uni-
versalist moral ideas that appeal to the distinctive ethical conceptions
of other cultures can be turned against their proponents, for moral
universalism is by no means the exclusive preserve of the West. All
of the major world religions give expression to universalist moral
visions, and it can be argued, as does David Luban in his contribu-
tion, that analogues of certain fundamental values are to be found
in all human societies and cultures. A more plausible and hopeful
alternative to cultural relativism in an increasingly interconnected
world, therefore, would be a universalism that is sensitive to cultural
differences and seeks a basis of agreement in dialogue among cul-
tures rather than in a priori philosophical prescriptions.

In contrasting ways, many of the essays in this volume can be read
as contributions to the articulation of such context-sensitive uni-
versalism. Luban, for example, argues that a distinction between
civilization and barbarism based on a conception of fundamental
human needs and the evil involved in their violation provides a basis
for moral argument in all cultures, while recognizing that the dis-
tinction can be drawn differently by different cultures and even in
the same culture over time. In a similar spirit, Martha Nussbaum
seeks a basis for meaningful cross-cultural comparisons of quality of
life in a list of basic human capabilities that are essential to living a
fulfilled human life and embody norms by which we can evaluate the
justice of different social and constitutional orders. Their shared
concern with standards of evaluation that can claim validity across
cultures addresses the problem of how, in the absence of such stan-
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dards, it would even be possible to perceive problems of global injus-
tice, let alone mobilize political initiatives to address them.

Advocates of strong, universalistic conceptions of human rights
such as Jürgen Habermas and Thomas Pogge, by contrast, must con-
front criticisms of non-Western intellectuals to the effect that the
interpretations of rights originating in the West are at odds with the
values embodied in non-Western cultural traditions.6 In response to
such criticisms, Habermas offers a justification of human rights that
he believes can counter criticisms of the provinciality of a political
conception of human rights that gives priority to the autonomy of
the individual. Pogge, by contrast, takes the concept of human rights
that has become entrenched in existing international declarations
and argues that a suitable institutional interpretation of this concept
is both global in scope and broadly sharable across cultures. Thus
while he defends a stronger universalistic conception of human
rights than Habermas’s, Pogge hopes to secure a broader basis for
cross-cultural consensus around this conception by drawing on less
controversial philosophical premises. An alternative approach is also
possible, however, one that defends a weaker conception of human
rights, which therefore might lead to less ambitious principles of
international justice but that could nonetheless form the basis for a
more just organization of the existing international political order.
John Rawls has recently developed such a weak universalist approach,
which forms the point of departure for the essays of Amartya Sen
and Leif Wenar that open this volume.

2 Weak Universalism: John Rawls’s “Law of Peoples”

In A Theory of Justice, John Rawls reinvigorated liberal political phi-
losophy through a novel adaptation of the theory of the social con-
tract.7 Beginning with the question of what principles of justice
should govern the “basic structure” or major social and political insti-
tutions of a liberal democratic society, Rawls argued that the appro-
priate principles are those that would be chosen by representatives
of the citizens in a counterfactual choice situation, the “original
position,” in which the parties would be ignorant of the social posi-
tion, whether relatively privileged or disadvantaged, of those they
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represent. By placing the parties behind a “veil of ignorance,” the
original position device ensures that the principles of justice chosen
will be impartial between the basic interests of different groups
within society, and hence that the resulting basic structure will not
confer unfair advantages on members of one group over another.
The resulting conception of justice, “justice as fairness,” accords pri-
ority to a principle guaranteeing certain basic individual rights and
liberties to all citizens equally and, once these have been secured,
supports an egalitarian principle of distributive justice, which states
that social and economic inequalities are (a) to be attached to posi-
tions and offices open to all on the basis of fair equality of opportu-
nity and (b) to be to the greatest benefit of the least advantaged
members of society.8

Though Rawls had little to say about international justice in A
Theory of Justice,9 advocates of a Rawlsian approach argued that its
egalitarian conception of justice and contractualist methodology
could also be applied at the global level to generate powerful redis-
tributive principles governing relations between individuals, states,
and international associations. Assuming that the world can be
viewed as a system of social cooperation in which transnational eco-
nomic relations and other international institutions influence the
fates of individuals everywhere, it seemed natural to inquire into the
principles of justice that should govern this global basic structure by
imagining which principles the parties to a global original position
would choose, though now as representatives of individual human
beings everywhere.10

When Rawls finally published his views on international justice,
however, he defended a much more restrictive and, to some at 
least, a disappointingly conservative approach.11 In the intervening
decades he had revised his theory of justice to give greater empha-
sis to the question of how a liberal polity might justify its basic
constitutional principles to its citizens in view of the pluralism of 
religions and world-views that a liberal political culture inevitably
fosters.12 Although this did not entail substantial changes to his 
conception of justice, it did involve a shift to a more contextualist
methodology and a consequent modesty concerning the scope of
validity of the theory. Given the fact of pluralism, Rawls argued, a
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theory of justice cannot expect to meet with the agreement of all rea-
sonable citizens if it draws on philosophical theories or religious
belief systems that they do not share. Instead, a liberal theory that is
committed to tolerating all reasonable comprehensive doctrines
must be “freestanding” in drawing exclusively on principles and
ideals implicit in the political culture of liberal democratic societies.
The hope is that these may form the basis of an “overlapping con-
sensus” on shared principles of justice in which the adherents of
different reasonable philosophical and religious world-views affirm
the same principles on the basis of their respective commitments
and thereby foster a stable social and political order.

With his recent account of the “law of peoples,” Rawls extends this
approach to the international domain by asking what principles a
liberal polity could reasonably propose to govern its relations with
other peoples. In light of the even greater cultural and religious plu-
ralism at the international level, he argues that a liberal theory must
seek a basis of agreement in the widely recognized principles of tra-
ditional international law, such as those mandating respect for the
freedom and independence of peoples, the honoring of treaties, and
the restriction of war to cases of self-defense.13 The parties to the
second, global original position through which these and related
principles can be justified are to be thought of as representatives
of peoples, not of individual world citizens; for to insist on a cos-
mopolitan application of the original position argument would be to
imply that only liberal democratic societies should be regarded as
responsible members of the community of peoples, and this contra-
dicts both liberal toleration and the well-established principles of
international justice. A liberal approach must allow for the existence
of decent though nonliberal peoples who respect the basic human
rights of their members (though not their equal individual liberties),
grant all social groups a consultative role in the political process, and
do not seek to impose their religious views or social system on other
peoples but are willing to coexist with them on peaceful terms.14 The
Law of Peoples, therefore, does not support a cosmopolitan regime
operating on a global scale to redistribute wealth from wealthy
to poorer nations in line with a global difference principle, but
only a voluntary confederation of liberal and decent peoples that
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recognizes a duty to assist the inhabitants of societies burdened
by unfavorable conditions to reach a sufficient level of economic
development to enable them to establish liberal or decent social in-
stitutions. “Outlaw states” that refuse to accept the principles of a rea-
sonable law of peoples may be opposed with force if they threaten
the peace of liberal and decent peoples, and the latter also have a
limited duty to intervene in the domestic affairs of outlaw states to
prevent egregious violations of human rights.15

The law of peoples deserves close attention in the context of
debates concerning potentially universal principles of justice, for one
of its major motivations is to avoid ethnocentrically projecting the
values of liberal democracies onto nations and peoples that cannot
be reasonably expected to accept them. Since a shared liberal politi-
cal culture does not exist at the international level, Rawls argues that
a theory of international justice must instead build on established
principles of international law that have demonstrated their ability
to foster peaceful relations among liberal peoples, in the hope that
they will also be acceptable to peaceful nonliberal peoples.16 Rawls’s
approach also has the advantage that it does not require as radical a
departure from the current global political system of nation-states as
would cosmopolitan adaptations of his theory.

However, the theory as currently formulated leaves unanswered
some fundamental questions concerning its scope and its adequacy as
a response to the challenges posed by the existing global order.
Perhaps most troubling is its failure to specify clearly which groups
constitute peoples in the relevant sense. Rawls does not regard
states as appropriate subjects of the Law of Peoples because the inter-
ests of states as they have been interpreted in traditional international
law are inimical to peaceful international relations. One possible
candidate for the role of peoples is nations, understood roughly as cul-
turally and historically distinct groups who have an aspiration to polit-
ical self-determination. But there are many more national groups who
do or might come to aspire to political self-determination than there
are states, and such aspirations have been a major source of political
conflicts for more than two centuries. For the purposes of ideal
theory Rawls appears to assume that peoples should be understood
as groups that already have a state, but his discussion of nonideal
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theory—that is, the application of ideal principles under real condi-
tions—provides no guidance concerning how we could get from the
existing world of nationalist conflicts to one of peoples satisfied with
international divisions of territory and sovereignty.17

In his essay “Justice Across Borders,” Amartya Sen criticizes Rawls’s
exclusive focus on peoples and argues that a normative treatment of
transnational justice must take account of a variety of commitments
and obligations grounded in memberships in groups other than the
peoples or nations. He shares Rawls’s skepticism about the applica-
tion of the contractualist approach to all human beings everywhere,
regardless of their group memberships, on the grounds that, for the
present at least, we lack the global political institutions that would
be required to implement the fully universal principles such an
approach would generate.18 On the other hand, he also rejects the
particularism of the law of peoples, which restricts its purview to 
relations between whole societies (whether these are conceived as
peoples, nations, or states). For this is to privilege issues of justice
that arise from relations between whole societies, while ignoring
those that involve features of individuals’ identities other than their
national memberships or practical relations across borders that
are not mediated by states. Commitments and obligations to other
human beings across borders may be rooted in one’s professional
identity or membership in a professional group, in one’s gender or
commitment to gender-based issues, or simply in solidarity with the
poor grounded in one’s sense of shared identity as a human being.
What is required, then, is a theory of global justice that takes account
of the full scope of our multiple identities and the full range of inter-
connections across borders, and hence is more comprehensive than
a theory of international justice.

Sen seems to allow that Rawlsian contractualism could be modi-
fied to take account of some of these additional dimensions of global
justice, perhaps through a series of original position arguments in
which the parties are imagined as representing groups of different
scope. But he clearly thinks that the contractualist methodology runs
up against definitive limits when it comes to policy questions that
would have an impact on the composition of the population. If we
imagine a policy issue that, if decided in one way, would mean that
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a large number of people would not exist who would exist if it were
decided in another way, it is difficult to conceive how this group of
people could coherently be represented in an original position con-
struction. As Sen writes: “People who would not be born under some
social arrangement cannot be seen to be evaluating that arrange-
ment—a ‘non-being’ cannot assess a society from the position of
never having existed” (p. 45). This limitation is arguably endemic to
all contractarian approaches since they require “the congruence of
the set of judges and the set of lives being judged” (p. 46). What is
required instead is a form of impartial moral reasoning that is not
subject to these kinds of perspectival anomalies, and Sen suggests
that a suitable model can be found in Adam Smith’s concept of an
“impartial spectator.” The impartial spectator can be imagined as
weighing the interests of all individuals and groups that might be
affected by a particular institution or policy. This model does not
succumb to the paradox of varying populations, since it does not
require the impartial spectators to put themselves in the actual posi-
tion of groups that might not exist as a result of one of the policies
or institutional orders being evaluated.

In “The Legitimacy of Peoples” Leif Wenar takes a more sympa-
thetic view of the law of peoples, though he too thinks that it needs
to be supplemented if it is to take account of some important dimen-
sions of international justice. On Wenar’s reading, Rawls’s reasons
for rejecting the cosmopolitan approach and opting for peoples as
the appropriate subjects of a theory of international justice can be
traced back to the recent focus of his work on questions of political
legitimacy. Legitimacy is a weaker normative standard than justice: a
social order is legitimate if the coercion exercised by its basic insti-
tutions is acceptable to its members on reasonable or responsible
grounds. To count as legitimate a society must respect certain core
human rights (though not necessarily the full complement of liberal
basic rights), it must enforce the rule of law, and it must be respon-
sive to citizen dissent. This conception of legitimacy has far-reaching
implications if taken as a point of orientation for a theory of inter-
national justice, for it implies that outside agencies have no legiti-
mate grounds for intervening in the internal affairs of any society
that satisfies its requirements. And indeed Rawls’s distaste for
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cosmopolitanism appears to be based on his conviction that cos-
mopolitan institutions are inconsistent with the right of societies that
satisfy the requirements of legitimacy to realize their own concep-
tions of justice free from undue external interference.19

A more specific reason for Rawls’s rejection of cosmopolitanism,
however, Wenar argues, is that there is no shared normative frame-
work within which an application of the social contract construction
to individuals viewed as world citizens could be justified to all rea-
sonable peoples. Just as, in the domestic case, political liberalism, as
a freestanding political theory, must restrict itself to ideas latent in
the political culture of liberal democratic societies, at the interna-
tional level it must draw exclusively on the normative contents of
global political culture to which all liberal and decent peoples can
be assumed to give their assent. The contents of global political
culture are to be found in the basic documents of international law,
such as human rights declarations, and these have been over-
whelmingly interpreted as applying to the relations between indi-
viduals and their governments. Thus, rather than representing
individuals as free and equal citizens of a single global system of
social cooperation, the parties to a global original position must be
thought of as representing free and equal peoples. But why then does
Rawls not support a global difference principle according to which
economic inequalities between peoples should be regulated so as to
benefit the least well-off among them? The reason for the asymme-
try between the domestic and international cases, Wenar argues,
is that there is an important difference between the interests of
individuals and those of peoples as Rawls conceives them: whereas
domestic citizens are assumed to want more income and wealth as
necessary means to pursuing their visions of the good life, peoples
as such do not have a vision of the good life and should not be
assumed to have an interest in increasing their level of economic
well-being above the minimum required to support just basic 
institutions.20

Although Wenar accepts the seriousness of Rawls’s reasons for
restricting the scope of his theory, like Sen he thinks that there are
important aspects of transnational justice that the law of peoples fails
to address. In particular, its focus on relations between peoples blinds
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it to the economic interests of individuals. But there are many ways
in which the economic interests of individuals are affected by the
international economic order that principles governing trade be-
tween peoples do not address. In reality a global basic structure exists
comprised of economic institutions whose operation influences the
well-being of individuals everywhere but that is excluded from the
purview of Rawls’s theory by its focus on relations between peoples.
For this reason Wenar proposes that the law of peoples be supple-
mented by a corporatist application of the original position argu-
ment to global economic relations in which the parties would be
thought of as representative of producers, consumers, and owners.
In this way principles of justice could be grounded that would regu-
late the international economic order while respecting the method-
ological constraints placed on the contractualist approach by its
orientation to problems of legitimacy. Thus Wenar’s and Sen’s pro-
posals can be seen as contrasting attempts to enrich Rawls’s weak
universalist approach to questions of international justice by taking
account of plural group memberships.

3 Strong Universalism and Transnational Commitments

One of the problems posed by the weakness of existing global gov-
ernance institutions concerns the source and nature of transnational
commitments in an increasingly interconnected world. The essays in
the second part of this volume address the question of normative
sources and possible types of cross-border commitments from dif-
ferent theoretical perspectives. We speak of “transnational commit-
ments” rather than “cosmopolitan obligations” because the latter
expression, while increasingly common, begs some crucial questions.
As the essays make clear, there are normative commitments that cut
across national borders but do not necessarily amount to obligations;
and some of these commitments are not necessarily cosmopolitan
despite their transnational character.

In the first essay in this part, David Luban addresses the fraught
question of the possible moral basis for a commitment to intervene
militarily in defense of human rights; the two following essays discuss
the normative grounds of a transnational distributive commitment
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(Nussbaum and Pogge); and in the final essay Habermas explores
the basis of a commitment to transnational democracy. The authors
find the normative source of the various commitments they defend
in different places. Two appeal to explicitly moral conceptions,
although quite different ones: while Nussbaum anchors transna-
tional commitments in “a thick and vague concept of the good” that
is intended to give flesh to the idea of our common humanity, Luban
anchors them in a distinction between civilization and barbarism.
Pogge and Habermas look to the concept of human rights to ground
commitments to transnational justice, though they disagree as to
whether rights should be conceived primarily in moral or in legal
terms. The diversity and ambition of the arguments developed in
these essays provide a good illustration of the kinds of orientation
that normative theory can provide when faced with the political chal-
lenges posed by the current global order.

Luban approaches the task of clarifying the normative source of a
transnational commitment to humanitarian intervention by appeal-
ing to the moral distinction between civilization and barbarism. The
notion of human rights by itself does not ground a moral obligation
to intervene abroad but at most a negative duty not to violate the
rights of others. What is required, according to Luban, is a substan-
tive moral argument that is not best framed in terms of the vocabu-
lary of rights, where this leads to an overly hasty focus on obligations
(taking one’s orientation from the correlativity of rights and duties).
This focus deflects attention from the bearers of rights to the sub-
jects of obligations, thereby obscuring the fact “that others are oblig-
ated not to violate us because of something about us—because we
are valuable, and that value demands respect” (p. 95). In addition to
the obligation not to violate rights, the commitment to the substan-
tive principle that every human being has intrinsic worth gives us
moral reasons for helping other people in hard times, for trying to
forestall or impede violations of human rights, and for supporting
institutions that promote human rights.

This argument has the advantage that it avoids making humani-
tarian interventions morally required. The question is whether it
offers any guidance concerning when and for what specific reasons
interventions would be justified. Ultimately Luban offers, in his own
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words, “a very old-fashioned answer to the question ‘which human
rights are worth going to war over?’ The answer is: those human
rights the violation of which is uncivilized, so that standing idly by
while they are violated calls into question our very commitment to
civilization over barbarism” (p. 101). But if the distinction between
civilization and barbarism is old-fashioned, Luban’s understanding
of it is not. Although he takes the distinction to be “a kind of anthro-
pological primitive” (p. 102), he freely acknowledges that different
cultures draw the line in different places and that the issue of where
the line should be drawn is not a matter of philosophical principle.
Yet despite these cultural differences over which of the “great evils”21

it is “civilized” to impose on whom, the recognition that they are 
evils, and the commitment to the ideal of human worth that stands
centrally behind the notion of civilization, provide moral reasons,
however contingent and historically variable, for intervening to
protect victims and frustrate perpetrators. This commitment to civi-
lization is doubly contingent—it is not forced upon us by reason
alone, and its meaning is historically and contextually open—and yet
Luban finds in it the only—perhaps brittle, but nevertheless suffi-
cient—ground for transnational commitments.22

Nussbaum’s work also makes an important contribution to dis-
cussions of transnational commitments, though she is more con-
cerned with issues of international development and distribution.
Nussbaum’s reflections focus on a complementary notion to that of
rights, namely, the concept of capabilities, and in her essay she
explicitly ties her account of capabilities to an interest in distributive
justice that is supposed to cut across national borders.23 Initially, it
makes sense to think about the notion of capabilities as part of an
answer to questions concerning the quality of life or of living stan-
dards, and hence as an independent notion whose relationship to
rights or to a broader theory of justice remains to be specified. The
guiding idea behind this approach is the attempt to measure what
people can actually do or be, rather than simply their subjective level
of satisfaction or the resources they possess, as a basis for transna-
tional assessments of quality of life.

The merits of this approach become apparent when it is contrasted
with alternative measures of quality of life, such as gross national
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product (GNP) per capita, utility, or (following Rawls) access to a
predefined list of “basic goods.” These three measures share a
common difficulty, namely, how to deal with severe inequalities. GNP
per capita simply has nothing to say about distributive issues. Utili-
tarians tend to focus on aggregate utility, which allows for the
possibility of highly unequal distributions. Furthermore, because it
understands utility in terms of satisfaction and takes preferences as
given, utilitarianism falls foul of the well-established phenomenon of
adaptive preferences—the tendency of agents to adjust their expec-
tations in light of what they consider feasible. If utility means nothing
more than the satisfaction of preferences that may have been
lowered in the face of adversity, this may serve to entrench the very
inequalities that lead agents to lower their expectations in the first
place. Finally, while Nussbaum is sympathetic to Rawls’s approach,24

she shares Sen’s reservation that Rawls’s list of basic goods is loaded
with resources (or of things thought of as resources), whereas indi-
viduals vary in their need for resources and in their ability to convert
them into improvements in their quality of life. The appropriate
index of quality of life, Nussbaum argues, is not primarily command
over resources (no matter of which kind or how evenly distributed)
or level of satisfaction, but what individuals are capable of doing or
becoming. Hence her focus on capabilities.

The argument up to this point merely identifies the appropriate
objects of measurement if one wants to talk sensibly about the quality
of life. If the approach is to be of value for discussions concerning
distribution and rights, the next step must be to determine some
capabilities of central importance to human life. Nussbaum defends
“a thick and vague conception of the good” containing those capa-
bilities that can be convincingly held to be of central importance in
any human life, whatever else the person pursues or chooses. Rather
than being the result of philosophical reflection on what makes life
good after the fashion of Rawls’s “thin theory of the good,” the list
is an attempt to summarize the findings of a broad and ongoing
cross-cultural inquiry (this is the sense in which it is a “thick” con-
ception of the good); therefore it does not claim to be exhaustive,
and it is open to revision. In one sense the list calls for revisions: it
is self-consciously formulated at a high level of generality to allow for
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the fact that different cultures will specify its elements differently to
reflect local beliefs and circumstances (and in this sense it is part of
a “vague” conception of the good).

The articulation of the list of central capabilities still makes this
approach largely, though no longer completely, independent of a
theory of justice or of rights. First, to the extent that it includes ele-
ments of central importance to any human life, it provides reasons
for individuals to care about the acquisition of these goods; more
importantly, it provides a criterion for assessing the legitimacy of an
institutional order, namely the degree to which it enables members
to achieve the relevant goods.25 Second, the list has been revised 
over time to include rights; for instance, Nussbaum argues that the
capability to use one’s practical reason can only be fully secured 
in a context where “legal guarantees of freedom of expression . . .
and freedom of religious exercise” are operative.26 One task of 
Nussbaum’s paper is, accordingly, to clarify the relationship between
capabilities and rights. She does not propose the notion of capabil-
ity as a substitute for that of rights, for she acknowledges that rights
talk plays important roles in public discourse. Nevertheless, Nuss-
baum thinks that analyzing rights in terms of capabilities allows us
to see more perspicuously what is involved in securing a right rather
than merely declaring it. Equal rights are not enjoyed simply in virtue
of setting such equality on paper; only by asking whether people are
in fact equally capable of doing certain things will we become aware
of complexities to which the discourse of rights does not, by itself,
call attention. The question may even provide a rationale for differ-
ential investments for the sake of guaranteeing equal rights.

Although Pogge shares Nussbaum’s concern with issues of distri-
butive justice across borders, he takes his orientation more directly
from a universalistic conception of human rights.27 The reason for
this focus is his view, eloquently documented in his essay, that most
underfulfillment of human rights is more or less directly connected
to poverty. Pogge investigates the concept of human rights with the
aim of clarifying the nature of our transnational distributive obliga-
tions, though in contrast to much recent work on cosmopolitanism,
he understands rights in the first instance in moral rather than
political terms.28
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In his essay Pogge defends his preferred conception of rights by
way of a dialectical survey of the weaknesses of three widely sup-
ported alternatives. The first, U1, defended by Luban among others,
conceives human rights as moral rights that every human being has
against every other human agent. Despite its popularity, this con-
ception is vulnerable to a number of challenges. We usually distin-
guish between violations of rights in general and violations of human
rights, for the latter have an official, or at least an institutional,
dimension; that is, in most international documents, human rights
make demands on institutions rather than on individuals, and these
same documents limit the scope of most rights territorially and
thereby impose few duties upon foreigners. A second conception, U2,
addresses these problems by narrowing the understanding of human
rights to moral rights that human beings have against governments
in particular. But while U1 was too prodigal, U2 is too parsimonious,
for it unburdens private individuals of any concern for, or commit-
ment to, rights.

A third understanding of human rights, U3, according to which
human rights are basic or constitutional rights that every state ought
to enshrine in its legal system and give effect through appropriate
institutions and policies, overcomes this problem. To say that there
is a human right to X is to say that every state ought to enshrine a
right to X in its constitution or comparable basic legal documents.
This moral right to effective legal rights to X imposes on all citizens
of a state a moral duty to help ensure that an effectively enforced
and suitably broad right to X exists within the state, and it imposes
on each government and its officials a duty to ensure that the right
to X is enforced. But U3 is too demanding in insisting on the juridi-
fication of all rights, for, according to Pogge, what matters most in
the idea of human rights is secure access to the relevant goods, and
legal rights are just one means of guaranteeing such access. And yet
U3 is not demanding enough, first, in that even a fully juridified right
may fail to guarantee secure access to the objects of human rights
and, second, in unburdening agents of obligations for human rights
fulfillment abroad, since our task as citizens or government officials
is to ensure that human rights are juridified and observed within our
own society.
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In contrast with the foregoing conceptions, Pogge defends an
understanding of human rights, U4, according to which human rights
are moral claims on any coercively imposed institutional order. Given
his conviction that what matters most in talking about rights is secure
access to certain goods, to postulate a human right to X is, according
to U4, to declare that every society and comparable social system
ought to be so organized that all its members enjoy secure access to
X as far as possible. One notable feature of this understanding of
rights is that it can provide substantive guidance concerning trans-
national commitments without undermining the distinction between
positive and negative rights.29

For Pogge, when the institutional order of a society fails to realize
human rights, then those of its members who significantly collabo-
rate in the imposition of this order are violating a negative duty of
justice. This negative duty is understood as a duty not to contribute
to the coercive imposition of any institutional order that avoidably
fails to realize human rights, unless one also compensates for doing
so by working toward appropriate institutional reforms or toward
shielding the victims of injustice from the harm one helps produce.
According to U4, therefore, a person’s human rights are not only
moral claims on any institutional order imposed upon that person,
but also moral claims against those—especially, the more influential
and privileged—who collaborate in its imposition. Since human
rights-based responsibilities arise from collaboration in the coercive
imposition of any institutional order in which some persons avoid-
ably lack secure access to the objects of their human rights, it follows
that there are transnational obligations that fall primarily on the
more influential and privileged agents (individual and collective)
who collaborate in the imposition of the current international order
since it satisfies this condition.

Habermas also grounds transnational commitments in a concep-
tion of human rights, but, in contrast with Pogge, he conceives of
these commitments in political rather than moral terms (along the
lines of Pogge’s U3). One reason for taking this approach is to fore-
stall objections that question the universality of moral understand-
ings of human rights. According to Habermas, while rights can be
justified by appealing to moral reasons, human rights are not moral
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but legal in character; and as actionable claims, rights are concep-
tually tailored to their implementation in legal orders.30 Although
this conception of rights does not specify which rights people should
have, this question can be answered from a discourse-theoretic per-
spective as part of a response to the prior, more general, question of
which rights people must grant one another if they want to regulate
their life in common legitimately by means of positive law.31 And
since, as Habermas argues, complex societies have no substitute for
law as a mechanism for coordinating social relationships—not just
within but, in an increasingly interconnected world, also across their
borders—the rights that follow from this analysis can be shown to be
universal in scope.

This approach to the notion of rights is just one of the distinctive
features of Habermas’s contribution to the discussion of trans-
national commitments. Another is the emphasis he places on trans-
national democracy. Consistent with the focus of his project on
discursive procedures, Habermas argues that in answering the ques-
tion of which rights persons must grant one another if they want to
regulate their life in common legitimately by means of positive law,
nothing must be presupposed other than a discursive principle of
normative validity and the notion of law involved in the formulation
of the question itself.32 Each of these elements is pregnant with con-
sequences. Of particular importance in the present context is that
the form of law itself presupposes some rights. Laws are addressed
to individuals as legal subjects, and the status of legal subject is 
constituted, in turn, through the attribution of certain rights. As
Habermas puts it, “there is no law without the private autonomy of
legal persons in general.” This private autonomy is secured by means
of rights that ensure the greatest possible measure of equal individ-
ual liberty, rights that secure membership in an association under
the rule of law, and rights that guarantee legal protection.33

The legitimacy of law, however, is not guaranteed simply by secur-
ing the right to private autonomy or liberty rights. First, limiting
rights to liberty rights fails to do justice to the self-understanding of
citizens as the authors of their own laws; in the absence of political
rights, no matter how liberal a regime of liberty rights might be, cit-
izens would at best enjoy a paternalistically imposed set of rights.
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Second, without the ability to participate in the political processes
through which rights are interpreted, equal enjoyment of rights
cannot be secured for all. Consequently, in addition to liberty rights,
citizens must also be accorded political rights. But formal political
rights are not sufficient of themselves for the exercise of popular
sovereignty either. The correct way to think about the relationship
between legal legitimacy and democracy, Habermas maintains,
involves a realization that citizens participate in the political process
as legal subjects, which presupposes the right to private autonomy.
As he summarizes his position,

[t]he internal relation between democracy and the rule of law consists in
this: on the one hand, citizens can make appropriate use of their public
autonomy only if, on the basis of their equally protected private autonomy,
they are sufficiently independent; on the other hand, they can realize equal-
ity in their enjoyment of private autonomy only if they make appropriate
use of their political autonomy as citizens. (p. 202)

The broader aim of Habermas’s approach is to establish that
human rights and democracy presuppose one another. Although the
theory is originally framed in terms of the rights that members of
the same nation-state ought to grant one another, the hypothetical
procedure of a mutual conferring of rights does not predetermine
the scope of the political unit for which the answer is valid. Rather,
it can be conceived as being performed at different levels of politi-
cal organization beyond that of particular nation-states, where it
would require the institutionalization of all the relevant rights across
national borders. Any community, whether local, national, regional,
or global, whose members want to regulate their interactions by
means of legitimate positive law ought to institutionalize the same
set of rights. Although the basic human rights are essentially the
same in each case, the political institutions required for their imple-
mentation would have to reflect the different scope of the practical
matters to be regulated and the different composition of the popu-
lations subject to the laws enacted. Thus Habermas’s general theory
of human rights provides a powerful normative rationale for a global
democratic political order in which sovereignty, which in the modern
state system resides more or less exclusively in the nation-state, would
be divided among local, national, and regional regimes, with a global
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regime taking responsibility for the implementation of human rights
at the transnational level.

4 Transnational Politics and National Identities

In the latter part of his essay “On Legitimation through Human
Rights,” Habermas turns from the political interpretation of human
rights and how they can be institutionalized at different levels of
political organization to criticisms that challenge their viability as a
basis for a cosmopolitan political order. Specifically he addresses
the concerns raised in recent debates in which Asian intellectuals
have argued that liberal interpretations of human rights foster an
individualistic social and political culture at odds with the priority
accorded the community by indigenous Asian traditions, in parti-
cular those shaped by Confucianism.

Although he accepts that human rights principles that claim cross-
cultural validity must not be implemented in ways that privilege the
provincial outlook of any particular culture, he is unimpressed by the
contrast between the community-based political ethos of Asian coun-
tries and the individualistic ethos of the West invoked in this debate.
In his view, this contrast deflects attention away from the real predica-
ment these countries face once they embrace economic moderni-
zation. Modern economies are structured around markets that
empower individuals to make independent decisions within an
increasingly globalized system of market relations. But decentralized
decision-making structures require legal and political institutions
that exact a high price on traditional forms of community, for
modern legal systems necessarily equip individuals with rights that
enable them to pursue their own conceptions of the good and to
make choices governed by their own preferences free from collec-
tive moral scrutiny. Thus the priority of rights over duties to which
the proponents of Asian values object is built into the logic of the
legal institutions required by the modernized economies they 
nevertheless embrace. Something similar holds for the priority of
individual rights over collective rights to development and culture.
Freedom of speech, for example, cannot be legitimately restricted
for the sake of economic development, as the leaders of some Asian
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governments have argued, since such collective goals as economic
development have no normative justification unless they operate to
the benefit of all members of society.34

Finally, from this perspective, critiques of the atomizing effects
of an individualistic legal culture on communal forms of life cannot
be sustained. It is true that a constitutional order that equips indi-
viduals with actionable legal rights tends to undermine forms of
community based on inherited authority (for example, patriarchal
authority); but far from presupposing an atomistic ontology that
views the individual as existing prior to society, Habermas insists that
basic rights must be understood as grounded in the intersubjective
relations of recognition of a legal community. This implies a more
abstract form of collective identity than those characteristic of tradi-
tional societies, but one that can nevertheless form the basis of sub-
stantive forms of community.

The debate over the possible forms of transnational political com-
munity is brought closer to home in Habermas’s essay on “The Euro-
pean Nation-State and the Pressures of Globalization,” in which he
discusses the possibility of a democratic political order developing
within the institutional framework of the European Union. Against
the objection that democracy is impossible at the European level
because a culturally unified European people does not exist, Haber-
mas previously argued that a shared ethnocultural identity is no more
a precondition of European democracy than ethnically homoge-
neous nations were a precondition of the emergence of democratic
nation-states in early modern Europe.35 Here he examines the
process of European political integration from the perspective of the
political challenges posed by the erosion of the prerogatives of
the nation-state and the interstate order due to globalization. The
political challenge posed by globalization derives from the fact that
it is eroding the traditional functions of the nation-state, most im-
portant its role in securing social justice through welfare programs,
and is thereby undermining the legitimacy of democratic decision-
making within the nation-state; at the same time it is giving rise to
global interdependencies in which there is an increasing mismatch
between the set of agents who make economic decisions and those
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who must live with their ecological, social, and cultural conse-
quences. Faced with this challenge, Habermas advocates a domes-
tication of global social and economic interdependencies by
transforming the current dysfunctional system of international rela-
tions into a world “domestic politics.”

But while the call for the democratization of transnational social
and economic relations may represent a cogent normative response
to the postnational constellation, it is far from clear how this might
be translated into a practical political program. Rejecting both the
politics of globalization embraced by adherents of neoliberal eco-
nomic theory—because the gains in individual freedom that it
promises would not counterbalance the drastic increase in social
inequalities and the decrease in democratic control it would entail—
and the protectionist and even isolationist politics of the opponents
of globalization—who frequently find themselves allied with reac-
tionary political movements that oppose cultural diversity, immigra-
tion, and modernization and whose politics fly in the face of the
legitimacy that international economic institutions can claim as
the products of negotiated agreements between governments36—
Habermas defends an “offensive” variant of the “third way” proposed
by the New Left. Where the defensive variant seeks a political accom-
modation with the globalized economic order by modifying national
social policy to empower citizens to cope with the demands of the
globalized economy, the offensive variant advocates the construction
of supranational political institutions with the power and legitimacy
to shape the environment in which global markets operate in accor-
dance with democratic political imperatives.

Habermas’s proposal for cosmopolitan democracy raises a number
of difficult questions. Perhaps the most urgent is how political
institutions operating outside the framework of the nation-state
could function in a genuinely democratic way. The requirement 
that Habermas emphasizes is that transnational democratic regimes
would have to foster relations of solidarity across the national divides
that have traditionally defined the limits of citizens’ primary politi-
cal loyalties. If individuals are to participate in such regimes, they will
have to develop a sense of themselves as Europeans, and ultimately
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as world citizens, and this new sensibility would have to take prece-
dence over their national allegiances at least for certain purposes.

In “On Reconciling Cosmopolitan Unity and National Diversity,”
Thomas McCarthy addresses the issue of how cosmopolitanism could
be reconciled with the legacy of nationalism, given that national
diversity is likely to remain an important feature of any future global
political order. The fact that identification with the nation played an
important role in the consolidation of republican forms of govern-
ment in the modern period accentuates both the importance and
the difficulty of this question. National identification fostered the 
solidarity that was necessary for democratic institutions to gain a
foothold in mass societies coming to terms with the upheavals of
modernization; and nationality also appeared to provide a ready
answer to the question of which groups have a right to establish inde-
pendent political communities. At the same time, national sentiment
often proved to be intolerant of cultural differences and to be easily
manipulable by authoritarian political movements of different 
ideological stripes. The horrendous crimes of genocide and ethnic
cleansing that have been committed in the name of nationalism
serve as a reminder that forms of nationalism that tie the political
community to communities of origin, however conceived, can be a
source of instability and injustice in a culturally diverse and reli-
giously pluralistic world. But, as McCarthy emphasizes, ethnonation-
alism does not constitute the whole of the nationalist heritage. It is
now widely accepted that nations and national identities are politi-
cal constructs and that nationalist traditions exist that take their
orientation from constitutional principles rather than from a mythic
common ancestry or shared historical memories. It is in the tradi-
tion of civic nationalism that McCarthy hopes to find a basis for medi-
ation between the claims of the nation and those of cosmopolitan
justice.

McCarthy looks to Kant for orientation in his project of reconcil-
ing cosmopolitanism and nationalism, which come as a surprise to
those who think of Kant as an advocate of abstract reason who was
insensitive to cultural diversity. In his later political writings, however,
Kant developed a powerful, and in many ways prescient, theory of
cosmopolitan justice that, McCarthy argues, was centrally concerned

24
Introduction



with accommodating diversity among peoples and cultures. Kant’s
theory of “right” or of justice in the external relations among human
beings is the prototype of juridical theories of human rights that tie
the legitimacy of the state to its securing equal individual rights
through a positive legal order, and that affirm an essential intercon-
nection between the problem of securing rights within states and that
of securing rights at the levels of interstate relations and of relations
between human beings everywhere. In his first published political
essays, Kant argued that a republican form of constitution is neces-
sary to achieve legitimacy and justice at the level of the state and 
that, in view of the ever-increasing interconnections between states,
the rights of individuals would only be fully secured when states
came together to form a world republic under an international rule
of law.

Although Kant never abandoned the ideal of a cosmopolitan world
republic in which individuals and states would be subject to a higher
governmental authority, he gradually distanced himself from this
ideal as impracticable and proposed instead the weaker model of a
voluntary league of sovereign nations as an acceptable substitute.
This retreat was motivated in part by his belief that the forcible sub-
ordination of all states and peoples to a single world government
would destroy the distinctive identities of nations, in contravention
of the right of nations that have already constituted themselves as
states to preserve their distinct identities.

Although McCarthy argues that Kant’s less ambitious model of a
voluntary league still contains some strong provisions that are rele-
vant to our current global predicament—in particular, the require-
ment that the constitutions of all states should be republican—he
traces its deficiencies to the fact that Kant’s model of republican
government did not include equal political rights for all citizens and
the fact that he understood nations in quasi-naturalistic terms as
founded on racial, ethnic, and cultural commonalities. If Kantian
cosmopolitanism is to remain a viable project, therefore, we must
abandon Kant’s essentialistic conception of the nation in favor of a
conception of nations as the products of processes of political con-
struction, thereby opening national identities to criticism in response
to rights-based claims, such as the demand of cultural minorities that

25
Introduction



their distinctive identities be respected. In addition, Kant’s republi-
canism must be given positive democratic content, so that his cos-
mopolitan ideal can be reconceptualized in terms of a transnational
democratic political order.

In “Constitutional Patriotism and the Public Sphere: Interests,
Identity, and Solidarity in the Integration of Europe” Craig Calhoun
also addresses the problem of the social and cultural conditions of a
transnational political order. Like Habermas and McCarthy, he holds
that its capacity to generate legitimate decisions is contingent on its
successfully institutionalizing democracy beyond the limits of the
nation-state. But Calhoun shares McCarthy’s concern that the bonds
of solidarity across national borders presupposed by a transnational
democratic political culture will also have to accommodate national
cultural differences. And although he shares the intention inform-
ing the idea of “constitutional patriotism” as a form of shared politi-
cal identification grounded in democratic constitutional principles,
he thinks that Habermas’s understanding of constitutional patrio-
tism relies too heavily on a contrast with nationalism that tends to
assimilate nationalism as such to ethnic nationalism. Calhoun wants
to retrieve a positive moment of the tradition of nationalism, namely
that it provides large populations with a powerful way of imagining
political community across space and time.37

The lesson to be drawn from the history of the nation-state,
Calhoun suggests, is that the viability of transnational political insti-
tutions depends on the emergence of a corresponding transnational
“social imaginary,” since social reality is shaped in part by how it is
represented in the culture of the society in question and thereby
comes to be collectively imagined. Considering the example of the
European Union, Calhoun notes that European integration was his-
torically imagined primarily in economic terms and that if the
process of political integration is to develop in a democratic direc-
tion it will have to be based on a solidarity-generating European
political imaginary.38 Democratic states depend on a strong sense of
“peoplehood”—stronger than that implied by Habermas’s account
of constitutional patriotism—for they are founded on the idea of gov-
ernment of all the people and their legitimacy is predicated on the
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promise of inclusion. A key issue for the project of transnational
democracy then becomes that of identifying a social practice or space
of practices in which solidarity-generating representations of politi-
cal community can be produced. Drawing on Hannah Arendt’s con-
ception of the public as the space in which what is authentically
human is created, Calhoun argues that the network of discourses of
the public sphere should be seen as a potential source of democra-
tic solidarity.

This is not to say, however, that social solidarity is, or even could
be, wholly constituted through discourse. In addition to publics,
Calhoun identifies three major sources of social cohesion in modern
society: functional integration through anonymous social systems
such as markets, unification through categorical identities such as
class or nationality, and interconnection through networks of direct
social relations. But it is preeminently in the discursive practices of
the public sphere that society can act upon itself to transform ascribed
identities into achieved identities and invest social relations with new
meaning. Discursive practices facilitate the production of public rep-
resentations through which individuals and groups can imagine new
relations of community and solidarity, both within and across exist-
ing social boundaries. Drawing on his differentiated analysis of the
public sphere, Calhoun argues that the prospects of democracy 
at the European level depend crucially on the constitution of a
European-wide public sphere through which bonds of solidarity can
be forged between the citizens of the different members states. He
interprets the resurgence of chauvinistic nationalism as a response
to the pressures of globalization in the absence of substantive polit-
ical communication at the European level. At the same time the ques-
tion of the legitimacy of the EU has been primarily discussed in terms
of the concept of national sovereignty, that is, in terms of the erosion
of the sovereign rights of national institutions by the institutions of
the union. If nationalism is no longer identified with its ethnic forms,
however, it ceases to represent a fundamental barrier to European
political integration, since the national imaginary was from the
beginning closely allied with the projects of republicanism and
democracy.
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5 Conclusion

The essays in this volume can be seen collectively as a response to
the fact that normative reflection on transnational commitments has
lagged behind the reality of transnational social and economic inte-
gration. This situation urgently requires redress, for although the key
issue that must be addressed in developing proposals about the scope
and design of global political institutions is ultimately the same as 
at the national level—namely, how can the exercise of power be sub-
ordinated to the imperatives of justice and political legitimacy?—this
question is particularly urgent at a time when globalization is gen-
erating new power potentials and unexpected interdependencies.

Closing the gap between normative reflection and the reality of
transnational integration will require overcoming familiar divisions
of labor such as those between morality and politics and between
political theory and sociology. In the absence of well-established
institutions to promote justice across national borders, for the pre-
sent, progress in this area is largely dependent on the persuasive
force of moral reasons. Yet given the complexity of the problems of
justice proliferating at the global level, this is a task that can ulti-
mately be accomplished only with the aid of institutions that allocate
responsibilities, coordinate actions, adjudicate conflicts, and enforce
obligations.

In line with the increasing and welcome appeal to democratic cri-
teria for assessing the legitimacy of public institutions, one of the
uncompleted tasks of theories of transnational politics is the elabo-
ration of accounts of transnational democracy. Indeed, given the
increasing functional interdependencies between systems and net-
works, it may turn out that the relationship between national and
transnational democracy is one of mutual interdependence. As
defenders of cosmopolitan democracy are keen to point out, if
democracy is understood to involve at the minimum self-governance,
then unless democracy is institutionalized transnationally, cross-
border forces that escape domestic democratic controls might 
effectively undermine a people’s capacity to govern themselves.
Conversely, the controversies over whether human rights as inter-
preted in certain international treaties and declarations are com-
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patible with Asian or African values suggest that the question of legit-
imacy at the transnational level cannot be uncoupled from the legit-
imacy of social and political orders at the national level. For these
controversies invite the question: who can claim to speak authorita-
tively about Asian or African values? Whether or not a leader or polit-
ical party can legitimately speak for a whole people is ultimately a
question of democracy, of whether the political institutions that
invest their speech with authority are responsive to the interests of
those they claim to represent. A world characterized by increasing
interdependence, therefore, is one in which theorizing about poli-
tics and justice cannot be pursued exclusively in the traditional state-
centric fashion. Rather, it calls for deliberation about the appropriate
interpretation and institutional realization of democracy and justice
at the transnational level.

Notes

1. We employ the term “globalization” to refer to a range of trends toward increas-
ing interconnection in a number of different dimensions—including financial, 
production, and labor markets, telecommunications, information, and transporta-
tion networks, security systems, and culture and lifestyles—that result in unforeseen
causal interdependencies between actions and events in distant parts of the 
globe. See Anthony Giddens, The Consequences of Modernity (Stanford, CA: Stanford
University Press, 1990), 70–78, David Held, Democracy and the Global Order (Stanford:
Stanford University Press, 1995), 20–21, 121–136, and, for an in-depth analysis, 
Ulrich Beck, What is Globalization? trans. Patrick Camiller (Cambridge: Polity Press,
2000).

2. Wholesale criticisms of the evils of globalization tend to overlook the fact that the
governments and populations of underdeveloped countries have a clear and urgent
interest in promoting economic development, provided that it does not give rise to
one-sided dependencies and is consistent with basic principles of social justice.

3. See, for instance, Margaret E. Keck and Kathryn Sikkink, Activists Beyond Borders:
Advocacy Networks In International Politics (Ithaca, NY: Cornell University Press, 
1998). It is important, however, not to overestimate the scope of international civil
society and its current potential for democratizing the international potential 
order. As Craig Calhoun argues in his contribution, both national and transnational
civil society depend on news media that are vulnerable to subversion by commercial
interests. In addition, there is the problem of the representativeness of groups 
that are all too willing to arrogate to themselves the right to speak for all of civil
society.

4. For a critique of ideological misuses of the concept of globalization by neoliber-
als see Pierre Bourdieu, Acts of Resistance, trans. Richard Nice (Cambridge: Polity
Press, 1998), 29–44.
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5. As Jürgen Habermas argues in his first contribution to this volume. See also Jack
Donnelly, “Human Rights and Asian Values: A Defense of ‘Western’ Universalism,”
in Joanne R. Bauer and Daniel A. Bell., eds., The East Asian Challenge for Human Rights
(Cambridge: Cambridge University Press, 1999), 60–87.

6. It is a measure of the power of human rights discourse that such critics do not
generally reject the concept of human rights as such but challenge Western inter-
pretations of human rights, in particular, what they see as an excessive importance
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nevertheless often problematic from the perspective of democracy since the nego-
tiation stances of the governments involved do not always reflect the interests of their
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Justice across Borders

Amartya Sen

Major progress has occurred in the theory of justice over the last
three or four decades, to a great extent initiated by John Rawls’s path-
breaking work on “justice as fairness.”1 This has involved the use 
of the “contractarian” method of analysis used in moral and politi-
cal philosophy. The contractarian approach has strongly Kantian
antecedents, and the works of Immanuel Kant have been deeply
influential in analyzing how rational social arrangements and rea-
sonable social behavior can be derived. In the Rawlsian theory of
justice the contractarian method has been put to elegant and pow-
erful use.

In the Rawlsian version of this approach, a central concept is that
of an “original position”—a hypothetical state of primordial equality
in which the persons involved do not yet know who they are going
to be. The guiding principles for the basic structure of society are
chosen in this state of postulated ignorance, which helps to make the
deliberations in the original position disinterested. Indeed, this is
how the requirement of “fairness” is incorporated into the analysis
of justice. Since the process is taken to be fair (people are not guided
by their respective vested interests), the rules for the basic structure
of the society that are chosen—by this exercise of social contract—
are taken to be just. Rawls’s well-known theory of “justice as fairness”
is thus grounded, and this analytical structure is used to derive the
implications of justice, thus characterized.



Rawlsian principles of justice include the priority of liberty (the
“first principle”), giving precedence to maximal liberty for each
person subject to similar liberty for all. The “second principle” deals
with other matters, including equity and efficiency in the distribu-
tion of opportunities. In particular, it invokes the “difference prin-
ciple” involving the allocational criterion of “lexicographic maximin”
in the space of holdings of “primary goods” (or general-purpose
resources) of the different individuals, giving priority to the worst-
off people, respectively, in each conglomeration. Questions can be
raised about the plausibility of the specific principles of justice that
Rawls derives from his general principles of fairness, and it can, in
particular, be asked whether the device of the original position must
point inescapably to these principles of justice.2 Furthermore, the
adequacy of Rawlsian focus on primary goods, which makes his “dif-
ference principle” resource-oriented rather than freedom-oriented,
can also be questioned.3 I am not directly concerned with those spe-
cific debates in this essay, though they will have to be examined and
reassessed once the basic format of the original position has been
subjected to critical scrutiny.

My concentration in this essay is on the more fundamental issue
of the composition of the “original position” and also on the viabil-
ity of the notion as a response to the challenging problems we face.4

That question has significant relevance for our understanding of fair-
ness and justice as well as in the derivation of their practical impli-
cations. There is substantial room for ambivalence as to who the
parties are who are assumed to be undertaking this contract. Are they
all the people in the world—is it a global social contract? Or is it a
contract that is worked out for each nation or each polity on its own?
Does the coverage admit all of humanity—irrespective of nationality
and citizenship of the persons involved—or is the “original position”
to be limited instead to the citizenry of each nation acting separately?
Does each country have an original position of its own?

When Rawls’s book A Theory of Justice first appeared, I interpreted
the argument to be available for application to all the people taken
together. But as subsequent writings of Rawls have made clear, he
intends to apply the device to each nation—each people—taken sep-
arately. There is an additional exercise in which an international con-
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tractual undertaking may be considered for obtaining some guid-
ance regarding national policies toward other nations. But this is
clearly a subsequent and subsidiary exercise, following the basic
operation of distinct original positions for each nation—or each
people—taken separately.

These two different conceptions can be identified, respectively, as
“universalist” in a grand and comprehensive sense, and “particular-
ist” in its nation-based orientation. Their respective implications for
the scope of the theory of justice may be stated as follows:

Grand universalism: The domain of the exercise of fairness is all
people everywhere taken together, and the device of the original
position is applied to a hypothetical exercise in the selection of
rules and principles of justice for all, seen without distinction of
nationality and other classifications.

National particularism: The domain of the exercise of fairness
involves each nation taken separately, to which the device of the
original position is correspondingly applied, though the relations
between the different nations may be influenced by supplementary
international negotiations.

Even though the original position is no more than a figment of
our constructive imagination, the contrast between these rival con-
ceptions can have far-reaching implications for the way we see global
justice. The formulation of the demands of global justice as well
as the identification of the agencies charged with meeting these
demands are influenced by the choice of the appropriate concep-
tion of the original position and the corresponding characterization
of the domain of justice as fairness.

Grand Universalism

Even though I am attracted to grand universalism, I shall presently
argue that neither of these two conceptions—grand universalism and
national particularism—can give us an adequate understanding of
the demands of global justice. There is a need for a third concep-
tion with an adequate recognition of the plurality of relations
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involved across the globe. But let me, first, elaborate briefly on the
claims of each of these two classic conceptions.

Grand universalism has an ethical stature that draws on its 
comprehensive coverage and nonsectarian openness. It rivals the
universalism of classical utilitarianism and that of a generalized inter-
pretation of the Kantian conception of reasoned ethics. It can speak
in the name of the whole of humanity in a way that the separatism
of national particularist conceptions would not allow.

And yet grand universalism is hard to adopt in working out the
institutional implications of Rawlsian justice as fairness. The expli-
cation of fairness through a device like the original position is used,
in Rawlsian analysis, to yield principles that should govern the choice
of the basic political and social structure for each society considered
as a political unit in which the principles of justice find their appli-
cation. There are great difficulties in trying to apply this mode of
reasoning to the whole of humanity, without an adequately compre-
hensive institutional base that can serve to implement the rules hypo-
thetically arrived at in the original position for the entire world.
Obviously, the United Nations cannot play this role (even if the
United States were to come round to paying the money it owes to
this international organization). Indeed, even the very conception
of the United Nations—as its name indicates—is thoroughly depen-
dent on drawing on the basic political and social organizations preva-
lent in the respective national states.

Particularist Conceptions and the Law of the Peoples

All this may forcefully suggest that we should opt for the tractability
and coherence of the particularist—ultimately nationalist—concep-
tion of Rawlsian justice. That is, in fact, the direction in which Rawls
himself has proceeded, considering separately the application of
justice as fairness in each political society, but then supplementing
this exercise through linkages between societies and nations by the
use of intersocietal norms. We can even work out a different hypo-
thetical exercise—an international “original position”—in which the
representatives of the nations contract together and work out what
they might reasonably owe to each other—one “people” to another.

40
Amartya Sen



How that reasoning should work has recently been explored by Rawls
himself in the form of a theory of what he calls the “law of peoples.”5

The “peoples”—as collectivities—in distinct political formations
consider their concern for each other and the imperatives that 
follow from such linkages. The principles of justice as fairness can in
this way be used to illuminate the relation between these political
communities (and not just between individuals, as in the original
Rawlsian conception).

It must be noted, however, that in this particularist conception, the
demands of global justice—in so far as they emerge—operate pri-
marily through inter-societal relations rather than through person-to-
person relations, which some may see as central to an adequate
understanding of the nature and content of global justice. This effec-
tively nation-based characterization of justice identifies the domain
of international justice, broadly defined, but the basic work of the
inter-individual original position is done within each nation, acting
separately. The imperatives that follow, despite the limits of the for-
mulation, have far-reaching moral content, which has been analyzed
with characteristic lucidity by Rawls.6 However, the restrictions of an
“international”—as opposed to a more directly “global”—approach
set narrow limits to the reach of the Rawlsian “law of peoples.”

How should we take account of the role of direct relations between
different peoples across borders whose identities include, inter alia,
solidarities based on classifications other than those of nationality or
political unit, such as class, gender, or social convictions? How do we
account for professional identities (such as being a doctor or an edu-
cator) and the imperatives they generate across frontiers? These con-
cerns, responsibilities, and obligations may not only not be parasitic
on national identities and international relations, they may often run
in contrary directions to international relations. Even the identity of
being a human being—perhaps our most basic identity—may have
the effect, when fully seized, of broadening our viewpoint, and the
imperatives that we may associate with our shared humanity may not
be mediated by our membership of collectivities such as “nations” or
“peoples.”

Aside from this basic issue of different identities, our practical
interactions across the borders often involve norms and rules that
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are not derived through relations between nations. This applies pow-
erfully to economic and social relations across borders, with their
own conventions and mores. Obviously, when the need for legal
enforcement arises, the national laws must still be important in
giving force to some of these relations. And yet so much of global
commerce, global culture, even global protests (like those on the
streets of Seattle, Washington, or Prague) draw on direct relations
between human beings—with their own ethics and priorities. These
ethics can, of course, be supported or scrutinized or criticized in
terms of intergroup relations, but the inter-group relations need
not be confined to international relations only. They may involve
very many diverse groups, with identities that vary from seeing
oneself as a businessman or a worker, as a woman or a man, as being
poor (or being committed to the poor) or rich, or as a member 
of one professional group or another (such as, say, doctors or
lawyers). Thus collectivities of many different types may be invoked
as bases of commitments and obligations that reach across national
borders.

Plural Affiliations

We need a different conception of global justice that is neither as
ambitious and uninstitutionalized as the grand universalism of one
comprehensive “original position” encompassing the whole world
(despite its obvious ethical interest and possible relevance at the level
of some very general principles), nor as separatist and restrictive as
national particularism (even when supplemented by international
relations). The starting point of an alternative approach, drawing on
plural affiliations, can be the recognition of the fact that we all have
multiple identities, and that each of these identities can yield con-
cerns and demands that can significantly supplement, or seriously
compete with, other concerns and demands arising from other iden-
tities. The implications of this approach for the theory of justice can
be stated as follows:

Plural affiliation: The exercise of fairness can be applied to
different groups (including, but not uniquely, the nations), and
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the respective demands related to our multiple identities can all be
taken seriously (there may be different ways in which their
conflicting claims are ultimately resolved).

The exercise of “fairness,” which can be illustrated with the device
of the original position, need not look for a unique application. The
original position is a rich way of characterizing the discipline of 
reciprocity and within-group universalization, and it can be used
to provide insights and inspirations for different group identities
and affiliations. Nor is it entirely necessary, to benefit from Rawls’s
foundational characterization of fairness, to work out an elaborate
system—as in Rawls’s own theory—through a detailed specification
of a stage-by-stage emergence of basic structures, legislation, and
administration. The device of the original position can be employed
in less grand, less unique, and less fully structured forms, without
giving complete priority to one canonical formulation involving
national particularism.

For example, a doctor could well ask what kind of commitments
she may have in a community of doctors and patients, where the
parties involved do not necessarily belong to the same nation. It is
well to remember that the Hippocratic oath was not mediated—
explicitly or by implication—by any national or international con-
tract. Similarly, a feminist activist could well consider what her
commitments should be to address the special deprivation of women
in general—not necessarily only in her own country. There may 
well be conflicting demands arising from different identities and
affiliations, and these respective demands cannot all be victorious.
The exercise of assessing the relative strength of divergent demands
arising from competing affiliations is not trivial, but it would beg a
very large question if we were to deny our multiple identities and
affiliations just to avoid having to face this problem. The alternative
of subjugating all affiliations to one overarching identity—that of
membership of a national polity—misses the force and far-reaching
relevance of the diverse relations that operate between persons. The
political conception of a person as a citizen of a nation—important
as it is—cannot override all other conceptions and the behavioral
consequences of other forms of group association.7
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Contractarianism versus the Impartial Spectator

Pursuing the idea of plural affiliation is both possible and important
within the general contractarian approach involving different groups
and plural pluralities. But one might still ask whether this is the most
sensible way of going about incorporating the demands of justice and
of impersonality in these relations? Is the original position the right
framework?

Here I want to suggest a possible departure, which can be seen, to
some extent, as a move from Immanuel Kant to Adam Smith. Like
Kant, Smith was convinced of the need for impersonality in ethical
reasoning in working out the demands of justice, but he invoked a
different notion—that of the “impartial spectator”—to do this job
rather than using the contractarian method.8

Although Smith argued that “the general rules of morality” were
“ultimately founded upon experience of what, in particular
instances, our moral faculties, our natural sense of merit and pro-
priety, approve, or disapprove of,” he emphasized the importance of
moral reasoning in an adequately broad framework. Indeed, he
argued that it is “from reason . . . we are very properly said to derive
all those general maxims and ideas.” Smith went on to emphasize
the role of reasoning in the process of systematizing our ideas of what
is or is not acceptable, drawing on observations “in a great variety of
particular cases” of “what pleases or displeases our moral faculties,
what these approve or disapprove of,” and using reasoned induction
to “establish those general rules.”9

The process of reasoning can draw on a variety of devices to bring
out our reflected moral judgments. A crucially important device
Adam Smith used in this context was that of the “impartial specta-
tor.” We are asked to imagine how a spectator who is not directly
involved in the competing claims, and who is impartial, may view a
situation of conflict, or more generally a situation in which there are
both some congruence and some conflict of interest. The demand
now is to work out how they would look to an outsider who disin-
terestedly seeks a just solution. It should be obvious that this too—
like the contractarian model (such as that of the Rawlsian original
position)—involves impersonality and decisions based on suppress-
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ing the diverting influence of vested interests. But in contrast with
the contractarian approach, the impartial spectator is not himself
or herself a party to the contract. Smith’s model of the impartial
spectator relates to that of the Kantian-Rawlsian contractarian
model in much the same way a model of arbitration relates to that of
negotiation.

Limitations of the Contractarian Approach: An Illustration

It is interesting that the fair-arbitration model of the impartial spec-
tator has a reach that the fair-negotiation oriented model of the origi-
nal position lacks. Consider, for example, the ethics of population
policy. The basic problem for the mode of reasoning involving the
original position arises from the incoherence of trying to include
in the original position all the affected parties where some people
would be present in one society if one decision were taken about
population, who would never exist if a different decision were to be
taken. People who would not be born under some social arrange-
ment cannot be seen to be evaluating that arrangement—a “non-
being” cannot assess a society from the position of never having
existed (even though there would have been such a person had
history been different).

For example, consider a case in which there would be a million
people if one decision were taken and a million and a half people if
another population policy were to be pursued. Do the extra half a
million people participate in the original position in deciding on
which society to choose, including which population decision to
take? Suppose we presume that they should be involved. If that is the
case and if, it so happens, that the decision that emerges is to have
the restrictive population policy, then these people would simply not
be brought into existence, and it would then not be obvious what
status to accord these people who allegedly participated in the
original position without actually existing. On the other hand, if they
are not to be included in the original position and the decision to
emerge is that the more expansive population policy is to be fol-
lowed, then this additional half a million people would actually exist,
but would not have participated in the deliberations in the original
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position. Indeed, since the deliberations are held together as an
integral whole, their fate and their future would be decided without
their participation. In either formulation, therefore, the original
position is quite incapable of dealing with such issues as the popu-
lation problem, and an as-if contract between the affected parties is,
thus, not possible.

The same difficulty applies to other uses of the contractarian
approach. Consider, for example, the powerful approach that
Thomas Scanlon has explored as a discipline of moral reasoning. He
sees the contractarian requirement as a matter of selecting general
rules “which no one can reasonably reject as a basis for informed,
unforced general agreement.”10 The problem, in this case, lies in
identifying the potential “rejecters” (who are to be accorded the
standing of being able to “reasonably reject”?). People who would
never exist if a particular substantive arrangement were selected
cannot be invoked as rejecting (or refusing to reject) rules that yield
that arrangement. Indeed, the difficulty is endemic in the contrac-
tarian approach that is now so dominant in contemporary moral phi-
losophy. Since the contractarian method requires the congruence of
the set of judges and the set of lives that are being judged, it is fun-
damentally ill-suited for helping us resolve any problem that deals
with a varying set of participants. But it is hard to think of any sub-
stantial economic or social decision that will not have an influence—
direct or indirect—on the size or composition of the population.

Can Adam Smith’s model of the impartial spectator deal with the
population problem? Would it not be subject to the same difficulty
as the contractarian reasoning? The answer is no. The impartial spec-
tator is impartial between the parties (or would-be parties), but is not
required to do her observing—not to mention negotiation—in the
form of being each of the parties, as in the contractarian method.
There is, therefore, no similar problem in this mode of reasoning as
it would apply in the contractarian approach. The impartial specta-
tor can place herself in different situations (without having to be
present in any of them), and thus the problem of varying partici-
pants does not cripple the Smithian approach.

There are, thus, real advantages in taking a leaf from Adam Smith’s
book, rather than Immanuel Kant’s, and I hope I am not being influ-
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enced by the fact that I am primarily an economist and only secon-
darily a philosopher. The reach of the impartial spectator model is
larger, at least in this respect. This is an issue that is quite important
in dealing with plural affiliations, since there too the groups would
be to some extent ambiguously defined. Also the same person can
easily belong to different groups, for example as a citizen of a nation,
on the one hand, and as a feminist activist, on the other. Both roles
may be important in different contexts, and the person involved can
invoke the more permissive model of impersonality both to help in
the analysis of justice within each group and also to assess possibly
competing loyalties to which individuals are subject as members of
two different groups.

Institutions and Multiplicity of Agencies

Leaving aside these issues of philosophical formulations, the impor-
tant question that needs major emphasis in understanding global
justice is the presence of different groups and different associations,
with their respective delineations of “borders.” Many of the associa-
tions are informal, and include loyalties related to one’s identity, say,
as a worker, or as a peasant, or as a person with liberal convictions
(or conservative ones), or as a woman (or as a feminist), and so on.
These associations have significance in the understanding of justice
across borders that must not be submerged in the allegedly canoni-
cal grouping of individuals as members of particular nations and
citizenry.

There are also many associations that are formal and organiza-
tionally structured. A great many agencies can influence global ar-
rangements and consequences. Some of them are clearly “national”
in form, including domestic policies of particular states, and also
international relations (contracts, agreements, exchanges, etc.)
between states, operating through the national governments. Other
cross-border relations and actions, however, often involve units of
economic operation quite different from national states, such as
firms and businesses, social groups and political organizations, non-
governmental organizations (NGOs), and so on, which may operate
locally as well as beyond national frontiers. Transnational firms
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constitute a special case of this. There are also international organi-
zations, which may have been set up directly by the individual states
acting together (such as the League of Nations or the United
Nations), or indirectly by an already constituted international orga-
nization (such as the ILO, UNICEF, or UNDP). Once formed, these
institutions acquire a certain measure of independence from the day-
to-day control of the individual national governments.

Still other institutions involve the working of nongovernmental,
nonprofit entities that operate across borders—organizing relief,
providing immunization, arranging education and training, sup-
porting local associations, fostering public discussion, and a whole
host of other activities. Actions can also come from individuals in
direct relation to each other in the form of communication, argu-
mentation, and advocacy that can influence social, political, and eco-
nomic actions (even when the contacts are not as high profile as, say,
Bertrand Russell’s writing to John Kennedy and Nikita Kruschev on
the nuclear confrontations of the cold war).

The demands of justice—and that of fairness—can be investigated
in several distinct though interrelated ways, invoking various groups
that cut across national boundaries. These groups need not be as
universally grand as the collectivity of “all” the people in the world
nor as specific and constrained as national states. Many policy issues
cannot be reasonably addressed in either of these two extremist
formats. Individuals live and operate in a world of institutions, many
of which operate across borders.11

Concluding Remarks

Let me end with some general remarks. First, I have argued that
justice across borders must not be seen merely as “international
justice”—as the issue is often formulated. Even though that is the way
mainstream ethical thinking (led by Kantian-Rawlsian contractarian
analysis) has gone, that line of reasoning is fundamentally defective.
It is normatively unsatisfactory, since not all of our ethical commit-
ments and obligations are mediated through relations between
nations. A feminist activist in America who wants to help, say, to
remedy some features of female disadvantage in Africa or Asia, draws
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on a sense of identity that goes well beyond the sympathies of 
one nation for the predicament of another. A person can see herself
as an Italian, as a woman, as an agnostic, as a doctor, and so on; there
is no contradiction in this richer understanding of a person’s 
identity.

Second, the international contractarian line of reasoning is also
institutionally obtuse in taking little note of the variety of institutions
(such as markets, religious groupings, political organizations, etc.).
These institutions operate through affiliations that may be quite
different from national groupings, and they certainly can influence
relations between people across borders. Indeed, many NGOs—
Médecins sans Frontières, OXFAM, Amnesty International, Human
Rights Watch, and others—explicitly focus on affiliations and associ-
ations that cut across national boundaries.

Third, turning to somewhat more general theory, the contractar-
ian line of reasoning is inherently defective in dealing with variable
groups and cannot deal at all adequately with some standard prob-
lems of ethical and political decision even for a given society. The dif-
ficulty it has in dealing with population policy—or any decision that
influences the size or the composition of the population—illustrates
its limited reach.

Fourth, if we shift our philosophical focus from Immanuel Kant’s
influential line of thinking to that of the more neglected theories of
his contemporary, Adam Smith, we get a model of reasoning that 
is better able to cope with these problems of variable and varying
groups. The discipline of the “impartial spectator” has much to offer
to this range of ethical issues, and this applies also to justice across
borders.

Finally, it is very important to note that “grand universalism” is not
the only alternative to “national particularism.” The noninstitutional
and utopian nature of grand universalism is sometimes invoked to
provide an alleged justification of the nationally particularist line of
thinking, based on the false presumption that national particularism
would be the only alternative left if grand universalism were taken
to be unduly demanding. This is not the case.

I have argued in favor of a line of reasoning that is geared to
the existence of multiple institutions and the presence of plural
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identities in the way we see ourselves. This makes it impossible to
resolve all problems of justice by one all-encompassing original posi-
tion (as under grand universalism), or even by two sets of overarch-
ing original positions—one within each nation and another among
the representatives of all nations (as in the combination of national
particularism and the “law of peoples”). The coexistence of many
affiliations and diverse identities is a central feature of the world in
which we live and cannot be ignored in exploring the demands of
global justice. Each of our plural associations entails some general
concerns about justice across borders as well as within those re-
spective borders. The borders are defined differently for different
groups, and our reasoning about justice has to reflect that reality.

Requirements of global justice offer guidance in diverse voices
and sometimes in conflicting directions. Although we cannot escape
the need for critical scrutiny of the respective demands, this is not 
a reason for expecting to find one canonical superdevice that will
readily resolve all the diversities of obligations that relate to our
various affiliations, identities, and priorities. The oversimplification
that must be particularly avoided is to identify global justice with
international justice. The reach and relevance of the former can far
exceed those of the latter.
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The Legitimacy of Peoples

Leif Wenar

In John Rawls’s Law of Peoples we find unfamiliar concepts, surpris-
ing pronouncements, and what appear from a familiar Rawlsian per-
spective to be elementary errors in reasoning.1 Even Rawls’s most
sensitive and sympathetic interpreters have registered unusually
deep misgivings about the book.2 Most perplexing of all is simply the
character of the view that Rawls sets out to justify. For in this book
Rawls—perhaps America’s leading egalitarian liberal—advances a
theory that shows no direct concern for individuals and requires no
narrowing of global material inequality.

I believe that Law of Peoples does present a coherent and powerful
argument, if neither a perfect nor a complete one. There are two
points crucial to understanding its strengths and weaknesses. The
first is that Rawls in this work is concerned more with the legitimacy
of global coercion than he is with the arbitrariness of the fates of 
citizens of different countries. This connects The Law of Peoples much
more closely to Political Liberalism than to A Theory of Justice. The
second point relates to Rawls’s unusual conception of the nature and
interests of peoples. A people in Rawls’s view is startlingly indiffer-
ent to its own material prosperity, and this fact gives Rawls’s “law of
peoples” much of its distinctive cast.

This essay will develop these two points by contrasting Rawls’s
“law of peoples” with the Rawlsian cosmopolitan theories of Charles
Beitz and Thomas Pogge. I begin with a brief review of Rawls’s 
theory of justice for a single country ( justice as fairness) and the 



cosmopolitan theories that developed out of it. I then summarize
Rawls’s law of peoples and some of his puzzling statements about its
justification. The bulk of the essay explains how Rawls’s fundamen-
tal norm of legitimacy forced him away from the cosmopolitan alter-
native, and how Rawls’s conception of a people led him to reject
international egalitarianism. Toward the end I will suggest that
Rawls’s theory of global institutions is, although consistent and force-
ful, incomplete. To make up for Rawls’s lack of attention to individ-
uals, I propose a supplemental original position argument that
grounds principles of global economic justice and human rights.

Justice as Fairness

The subject of justice as fairness is the basic structure of a modern
democratic nation.3 Rawls focuses on the basic structure because its
institutions have such pervasive and unchosen effects on the life
chances of the people who live within them. The problem of the
justice of the basic structure arises because while citizens realize that
social cooperation within its institutions produces great advantages,
they are not indifferent to how the benefits and burdens of this co-
operation (rights, opportunities, recognition, income, and wealth)
will be divided up.

Rawls’s solution to the problem of the justice of the domestic basic
structure can be stated in one sentence: a just society will be a fair
scheme of cooperation among citizens regarded as free and equal.
Social cooperation is to be fair in that all who do their part are to
benefit according to public and agreed standards. Citizens are free
and equal in that each is an equally valid source of claims on social
institutions regardless of religious affiliation, philosophical com-
mitments, and personal preferences. To these characterizations of
society and citizens, Rawls also adds what could be called the “strong
egalitarian proviso”: the distribution of benefits and burdens (rights,
income, and other goods) should not be based at the deepest level
on citizens’ race, gender, class of origin, or endowment of natural
talents. As Rawls famously put it, in justice as fairness the distribu-
tion of social goods will not be grounded in factors “arbitrary from
a moral point of view.”4
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In Rawls’s original position thought-experiment, representatives of
free and equal citizens are placed in fair conditions for choosing the
basic terms of social cooperation. Rawls holds that two principles of
justice would be selected in this original position. The first principle
guarantees citizens equal basic rights and liberties. The second
principle requires equal opportunities for obtaining positions of
power, and requires that any inequalities of income and wealth 
work to the greatest benefit of the worst-off members of society. The
second part of the second principle is known as the difference 
principle.

Rawls and the Cosmopolitan Egalitarians

Justice as fairness is a theory for the institutions of one self-contained
national society. In Theory of Justice Rawls discussed only briefly how
this theory might be extended to the global order.5 For a number of
Rawlsian theorists, however, the proper method of extension was
clear. Global justice should be just as liberal, and just as egalitarian,
as justice as fairness says domestic justice should be.

Two of the most astute Rawlsian theorists, Charles Beitz and
Thomas Pogge, argued as follows.6 There is an international basic
structure just as there is a domestic basic structure, with political,
economic, military, and cultural institutions linking citizens of dif-
ferent countries together in a worldwide system of social coopera-
tion. Moreover this global basic structure has deep and unchosen
effects on the life chances of the people within it.7 The problem of
global justice is thus the same, mutatis mutandis, as the problem of
domestic justice. What is therefore needed is a theory to specify what
counts as a fair distribution of the benefits and burdens of global
cooperation.

Fortunately, Beitz and Pogge claimed, Rawls’s justice as fairness
can be transformed directly into a theory of international justice.
Beitz and Pogge proposed a cosmopolitan reformulation of domestic
justice as fairness, which takes as its protagonists not citizens of 
a liberal society but instead all human beings regarded as “citizens
of the world.” In the cosmopolitan view a just global society will
be a fair system of cooperation among global citizens, all of whom
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are regarded as free and equal. Indeed global citizens are to be
considered “strongly” equal to each other. The fact that one citizen
is born in an affluent and abundant country while another is born
in an impoverished and barren land is just as arbitrary from a moral
point of view as are the facts that fellow countrymen are born 
to different genders, races, and classes. A cosmopolitan theory of
justice aims to justify a distributive principle that will overcome this 
arbitrariness.

The cosmopolitans thus proposed a global original position in
which each “world citizen” has a representative, just as in the domes-
tic original position every “domestic citizen” has a representative.
Such a global original position will endorse, they claimed, a global-
ized difference principle: inequalities of income and wealth should
be allowed only if these inequalities work to the greatest benefit of
the world’s worst-off individuals. Beitz in particular championed such
an international difference principle, which would—given the vast
inequalities in global income and wealth—require drastic restruc-
turing of the world’s economic institutions.8

When Rawls finally published his own theory of global institutions,
the shape and the conclusions of the theory greatly disappointed the
cosmopolitans. Contrary to the cosmopolitan interpretation, Rawls
stipulated that the parties in the global original position should not
be thought to represent individual human beings. Rather, each party
in the global original position should represent an entire domestic
society—or a “people” as Rawls prefers to say.9 Worse still, the prin-
ciples that Rawls claimed would be agreed upon in such a global
original position bore little resemblance to the principles of justice
as fairness. They instead looked very much like “familiar and largely
traditional principles . . . from the history and usages of interna-
tional law and practice.”10 Given Rawls’s radical egalitarianism for
liberal democracies, his conservatism in the international realm was
most unwelcome to those who had tried to develop justice as fairness
into an international egalitarian theory. As Pogge remarked in dis-
couragement on an early version of Rawls’s theory of global relations,
“I am at a loss to explain Rawls’s quick endorsement of a bygone
status quo.”11
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The Puzzle of Rawls’s Rejection of Global Egalitarianism

Rawls’s vision of a well-ordered society of peoples is, in essence, that
each people should be just by its own lights within the bare con-
straints of political legitimacy, and that peoples should be good
neighbors to each other.

Domestically, this means that each government must respect basic
human rights, apply its own laws impartially, and be responsive to the
grievances of its citizens. Beyond these minimal constraints, each
national society is left to work out the justice of its domestic institu-
tions as it sees fit. Internationally, Rawls’s principles state that peoples
have a right to self-defense and to the proper conduct of war; that
peoples should keep their treaties and fund a world bank; and that
peoples should ensure that trade among them is fair (a provision
we will examine more closely later). Rawls does add to these inter-
national principles a moderate “principle of assistance.” According
to this principle, wealthier peoples have a duty to assist those “bur-
dened” societies which, because of natural disaster or an impover-
ished political culture, are not able to sustain minimal conditions of
legitimate government. But Rawls includes no principles whatsoever
that are intended to narrow the economic gap between richer and
poorer countries.12 Once a society has become self-sustaining and
self-guiding, any duty to transfer resources to it ceases. There is no
requirement for permanently redistributive, much less egalitarian,
international institutions.

Rawls’s reasons for resisting more egalitarian proposals initially
sound very odd indeed. Rawls first criticizes Beitz’s global difference
principle for not having a “target” state after which its demands cut
off—as Rawls says, Beitz’s global difference principle is meant to
apply “continuously and without end.”13 Yet this seems a peculiar
objection for Rawls to make to a principle of distributive justice. If
Beitz’s globalized difference principle is flawed because it lacks a
target and a cutoff point, then one would think that Rawls’s own
domestic difference principle would be flawed for the same reason,
whatever that reason turns out to be.

Rawls also ventures that redistribution among peoples would 
be unacceptable because it would not respect peoples’ political
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autonomy.14 He asks us to imagine two societies, initially equally 
well-off. The first society decides to industrialize and increase its 
real rate of savings; the second society prefers a more pastoral
and leisurely existence. After a few decades, the first society is
twice as well-off as the second. It would be inappropriate, Rawls
says, to tax the first society and redistribute the proceeds to the
second—for this would not respect each society’s right to self-
determination.

The strangeness of Rawls making this reply can be shown by con-
juring up an old debate in which Nozick attempts to use an analo-
gous example against the principles of justice as fairness. Imagine
two citizens of the same society, Nozick might say, initially equally
well-off. The first citizen works hard at the factory and saves, the
second has a leisurely life as a shepherd. After a few years, the first
citizen is twice as well-off as the second. Would it not impinge on the
industrious citizen’s “self-determination” to tax his earnings to give
to the shepherd?

What Rawls should say in response to this sort of example is by
now familiar. He should say that it is acceptable for differential effort
and savings to bring differential rewards, but only when background
institutions like taxes keep the overall distribution from reflecting
factors arbitrary from a moral point of view. Since this would obvi-
ously be Rawls’s response in the domestic case, it is hard to see how
he could have a different view internationally. Yes an industrializing
and abstemious society may be allowed to become better off, but only
if background institutions assure that any inequalities work to the
advantage of all.

In opposing the cosmopolitan egalitarian interpretation, Rawls
faces the general problem of identifying the asymmetry between the
international order where he rejects egalitarian redistribution and
the domestic order where he requires it. Until he identifies such
an asymmetry, any objection he makes to international egalitarian-
ism will simply boomerang as an objection to justice as fairness.
So how can Rawls resist the demand for international egalitarian
redistribution?

One thought is that Rawls might point to the decent but deeply
inegalitarian cultures of the world, with worries about foisting alien
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Western ideas of equality on unwilling foreigners, but he does not in
fact pursue this strategy. Indeed Rawls says he would reject interna-
tional egalitarian redistribution even for a world populated only by liberal
peoples all of whom accepted justice as fairness.15 So the existence of illib-
eral peoples is not relevant to our puzzle, and we can simply ignore
the existence of illiberal peoples from now on.

Alternatively, Rawls might have resisted international egalitarian-
ism by claiming that—in contrast to the domestic case—the affinity
among citizens of different countries could never grow to be strong
enough for citizens of wealthier countries to support continuous
redistribution to the poor of the world. Although he gestures toward
this sort of skepticism in a footnote, Rawls appears to think that he
cannot rest too much weight on it.16 To make plausible his own duty
of assistance he must maintain that “The relatively narrow circle of
mutually caring peoples in the world today may expand over time
and must never be viewed as fixed.”17 This leaves him in a weak posi-
tion to assert the impossibility of an extension of fellow feeling suf-
ficient for a globalized difference principle.

Finally, Rawls might have voiced misgivings that global institutions
could be constructed capable of administering any egalitarian prin-
ciple. And he does endorse Kant’s thesis that a centralized global
government with legal powers like those of domestic governments
would be either despotic or riven by unmanageable civil strife.18 Yet
Rawls does not cite the impossibility of stable global government as
a reason to resist global egalitarianism. Nor do the egalitarian pro-
posals of Beitz and Pogge call for a centralized world government,
but rather for dispersed and overlapping agencies that together
realize the egalitarian ideal.

So far we have made little progress in clarifying Rawls’s motives.
Yet Rawls’s final remark on the differences between his own and the
cosmopolitan approach to global justice provides us with a clue. The
cosmopolitan egalitarian views are concerned with the well-being of
individuals, Rawls says, while his own law of peoples is concerned 
with the justice of societies.19 To understand this enigmatic comment,
we must look more closely at why Rawls populates his global original
position with representatives of peoples rather than representatives
of individual human beings. And to see this clearly, one must explore
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other parts of the Rawlsian architectonic, leaving justice behind and
turning to the idea of legitimacy.

Rawls’s Fundamental Norm of Legitimacy

Let us put to one side for the moment justice as fairness, which was
Rawls’s project in the 1970s and early 1980s. In the late 1980s and
1990s, Rawls worked out a very different kind of theory: a theory of
political legitimacy.20 Legitimacy is a much weaker standard than
justice: institutions may be legitimate without being just, and no
doubt many nations’ institutions are exactly this way. Legitimacy
sets a ground-level criterion for basic structures, whose institutions
are always backed by coercive powers of enforcement. The coercion
employed within a legitimate basic structure may not be wholly 
justifiable—as just mentioned, a basic structure may be legitimate
without being just. But the coercion of a legitimate basic structure is
justifiable enough that outsiders ought not themselves use coercive
force to try to change the institutions that employ it. Legitimacy is a
primitive concept of normative recognition: a legitimate regime
imposes duties on its citizens instead of merely issuing commands
to them. When we recognize a government, we recognize it as a 
government instead of as merely a powerful gang.

Rawls’s fundamental norm of legitimacy for the institutions of a
basic structure states that the coercive force that these institutions
employ is legitimate only insofar as it is exercised on grounds that
are reasonably or responsibly acceptable to those who are coerced.21

I believe this norm is the source from which all of Rawls’s later the-
orizing flows. It underlies his criteria for the legitimacy of both
national and international institutions. In this section, I describe how
Rawls’s fundamental norm bears on national institutions.

In The Law of Peoples Rawls says that legitimate national institutions
must recognize core human rights, enforce the rule of law, and be
genuinely responsive to citizen dissent. These are the minimal
requirements for any national basic structure to be reasonably or
responsibly acceptable to all citizens.22 Beyond this minimum—and
every society will include coercive institutions that go beyond this
minimum—coercion can only be based on ideas that are acceptable
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to the citizens of that particular society. In a traditional or hierar-
chical society the problem of finding generally acceptable ideas may
be less acute, since citizens may, for example, adhere to the same
religion. But the problem of acceptability is more severe for modern
liberal societies, in which citizens hold a wide variety of views and
allegiances.

This is the problem of Political Liberalism.23 In any pluralistic society,
Rawls explains, it would be unreasonable to expect all citizens to
accept coercive institutions based on any subgroup’s particular views.
This is clearest in the religious case: Unitarians can reasonably reject
the basic structure of their society being based on the Catholic tenets
of their neighbors, and vice-versa. Indeed no citizen’s comprehen-
sive view of the good will be reasonably acceptable to all citizens,
and so no citizen’s comprehensive view may be used as the basis for
legitimate coercion.24

Given that no comprehensive doctrine can provide the content of
a liberal society’s basic structure, Rawls believes that there remains
only one other source of ideas for ordering its institutions. This is
what he calls the society’s public political culture. The public political
culture is made up of the political institutions of the regime and
the public traditions of their interpretation as well as historic texts
and documents that have become part of common knowledge and
common knowledge itself.25 All citizens can reasonably accept coer-
cion based on ideas in the society’s public political culture, Rawls
writes, because the public culture is “a shared fund of implicitly rec-
ognized basic ideas” that are likely to be “congenial to [citizens’]
most firmly held convictions.”26 In other words, all citizens can accept
ideas drawn from the public political culture as a reasonable basis
for their common institutions because—in view of the pluralism of
liberal societies—the public culture is the only available focal point
of doctrine.

In a liberal democracy, the public political culture will contain at
the deepest level the abstract ideas that citizens ought to be treated
fairly as free and equal. From this fact Rawls infers that any legiti-
mate liberal regime must protect familiar civil and political rights
and ensure all citizens sufficient means to take advantage of these
rights.27 Beyond this minimum of liberal legitimacy, each society will
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choose a particular scheme of justice built from the materials in its
political culture that are acceptable to its particular citizenry. Rawls’s
own justice as fairness is then one proposal for how to order a liberal
society’s institutions justly—a proposal based on a specific under-
standing of “fair, free, and equal” and the strong egalitarian proviso.

Why Rawls Is Not a Cosmopolitan

Returning to the global arena, we can now see how Rawls’s funda-
mental norm of legitimacy explains his populating his global origi-
nal position with peoples instead of individuals. A global original
position will select principles for institutions of the global basic struc-
ture. Since these institutions are coercive, they will have to meet the
fundamental standard of legitimacy. Which means that these global
institutions will have to be acceptable to all those individuals who will
be coerced by them. But the plurality of comprehensive doctrines is
even greater globally than it is within any liberal society.28 So, analo-
gously to the liberal domestic case, Rawls must draw on the global
public political culture for ideas that can be reasonably or responsi-
bly acceptable to all.

But this, I believe, is where Rawls turns away from a cosmopolitan
original position, constructed from ideas concerning the nature and
relations of “world citizens.” For while documents in the global
public political culture such as the Universal Declaration of Human
Rights proclaim the freedom and equality of all, these ideas are
deployed almost exclusively to establish how citizens should be
treated by their own national governments. They are not as a rule
used to explain how citizens of different countries should regard and
relate to one another. In the main the political institutions of inter-
national society are framed in terms not of individual citizens but of
states—or (as Rawls prefers) “peoples.” The public political culture
of global organizations, conventions, and treaties is primarily inter-
national, not interpersonal.

There simply is no robust global public political culture empha-
sizing that citizens of different countries ought to relate fairly to one
another as free and equal in a single scheme of social cooperation—
much less that the distribution of global resources and wealth should
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not be based on factors “arbitrary from a moral point of view.” There
is no conceptual focal point comparable, that is, to the central idea
in the public political culture of a liberal democracy that citizens
ought to relate fairly to one another as free and equal, regardless of
their more particular characteristics. It is peoples, not individuals,
whom international political institutions regard as free and equal,
and this is why Rawls makes peoples the subject of his global politi-
cal theory.

Rawls doubtless believes as much as anyone that all humans should
be regarded as free and equal. But he believes more deeply that
humans should be coerced only according to a self-image reasonably
acceptable to them. This far, Rawlsian politics is identity politics.
Since “global citizens” cannot be presumed to view themselves as free
and equal individuals who should relate fairly to each other across
the board, we cannot build coercive social institutions that assume
they do.29 Using the ideas from the global political culture about how
free and equal peoples should relate fairly to each other, Rawls is able
to construct what he believes to be a more legitimate original posi-
tion argument.

Moreover, theorizing in terms of peoples has further and related
benefits. For theorizing in terms of peoples also allows Rawls to con-
struct a global original position argument with the same justificatory
advantages as his domestic original position. Rawls’s international
original position first affirms principles of international relations
that we already believe are extremely important: that aggressive wars
of aggrandizement are wrong, that treaties should be kept, and that
trade should be fair. This is like his domestic original position, which
first affirms a principle—which we already believe is extremely
important—securing all citizens’ basic rights and liberties. Rawls’s
international original position then aims to extend our less confi-
dent intuitions on the issue of global economic distribution by favor-
ing a limited duty of assistance. This is much as the domestic original
position aimed to extend our less confident intuitions about domes-
tic economic redistribution by favoring the domestic difference
principle. Both original position arguments are meant to gain their
justificatory power from first reinforcing and then expanding 
our reflective equilibria. Working in terms of peoples instead of
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individuals thus enables Rawls’s global original position, like his
domestic original position, to “accommodate our firmest convictions
and . . . provide guidance where guidance is needed.”30

By contrast, the cosmopolitans’ original position endorses a highly
progressive economic principle (the globalized difference principle)
without first showing that it can confirm the basic rules of interna-
tional relations that keep our global order even minimally stable and
tolerable. The cosmopolitans, that is, use their original position to
derive a radical distributive result without a prior demonstration that
this original position can validate the most fundamental norms of
global justice and peace. Nor will it be easy for cosmopolitans to 
overcome this deficiency, for they cannot simply staple the basic
norms of international relations into their individualistic theories.
To redeem principles like “nations should keep their treaties,” cos-
mopolitans would have to explain why and in what circumstances the
principles of their theories should be framed in terms of nations
instead of persons. And this would require a general account of the
ideal role of the nation-state in a world that is just to individuals
regardless of their nationality—a formidable challenge indeed. Yet
until they meet this challenge, cosmopolitans will appear to be
advancing a theory that tries to leap before it can stand.

In searching for legitimacy, Rawls hit on an original position with
greater immediate plausibility, yet this plausibility comes at some
price. Because Rawls’s global theory works exclusively in terms of
peoples, it cannot show any direct concern for individuals. This is
clear in Rawls’s account of human rights and humanitarian inter-
vention. When a Rawlsian people intervenes in another people’s
affairs, to stop human rights abuses or to provide food aid, the inter-
vention is not for the sake of the well-being of the oppressed or the
starving individuals in the other country.31 Rather, the intervenor
aims at bringing the “outlaw” or “burdened” people up to the level
of legitimacy, so that it can play its role in the society of peoples. It
is as if societies were individuals, with their members being merely
the cells of their bodies, and one society intervened to give medical
treatment to another to enable it to rejoin the scheme of social coop-
eration.32 The fact that the concerns of peoples cannot “trickle down”
to become concern for individuals gives Rawls’s accounts of human
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rights and humanitarian intervention a bloodless, institutional
character. And it limits the range of his theories of human rights
and humanitarian intervention to those rights and occasions where
national legitimacy is at stake.

How much of a price this is I leave for the reader to judge. But we
can now understand much better Rawls’s enigmatic comment that,
while the cosmopolitan views are concerned with the well-being of
individuals, his own law of peoples is concerned with the justice (or,
better, the legitimacy) of societies. The law of peoples orders the rela-
tions between peoples, and therefore leaves the interests of individ-
uals as an indirect and rather minimal concern.

Why Rawls Is Not a Global Egalitarian

Understanding Rawls’s views on legitimacy makes sense of his focus
on peoples instead of individuals. Yet it may now appear even more
puzzling why Rawls is not a global egalitarian.

After all, Rawls implies that the international public political
culture already contains the fundamental ideas that peoples should be
regarded as free and equal, and that the society of peoples should be
fairly regulated.33 And these are just the ideas of freedom, equality,
and fairness that in justice as fairness led to the domestic difference
principle. It may or may not be true that the global political culture
contains the analogue of what I have called the strong egalitarian
proviso: the distribution of benefits and burdens should not depend
on arbitrary features of peoples like their place in the distribution
of natural resources. But if this idea is not yet in the global political
culture, then it might well develop. Since Rawls’s fundamental ideas
of the global society of peoples so closely resemble those of the
liberal society of citizens, should not Rawls be advocating that eco-
nomic inequalities between peoples are only permissible if they work
to the advantage of the least advantaged peoples? While we have seen
why Rawls is not a cosmopolitan, we still have not found the asym-
metry between the global and domestic spheres that produces 
egalitarian principles in one but not the other.34

The asymmetry emerges when we realize how Rawls understands
the interests of peoples. As Rawls defines them or discovers them in
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the relevant public political cultures, peoples and domestic citizens
simply have different fundamental interests. Domestic citizens as
such want more income and wealth, while peoples as such do not.
This is why the distribution of income and wealth is a central
problem for citizens, but not for peoples.

Citizens within justice as fairness are assumed to want more
income and wealth, not as positional goods but simply as resources
with which to pursue their visions of the good life. Peoples within
the law of peoples, on the other hand, are not assumed to want more
wealth, because peoples have no vision of the good life. Rawls says
that peoples have interests only in maintaining their territorial
integrity, securing the safety of their citizens, maintaining their free
and just social institutions, and securing their self-respect as
peoples.35 He suggests that the idea that peoples must hunger for
more territory is left over from the disastrous days of imperial
Europe, and the idea that peoples must perpetually pursue wealth is
merely the ideology of capitalist businessmen.36 The right concep-
tion of a people is as satisfied within itself, having no projects to
further beyond its own material and moral maintenance. Once inter-
nal justice is achieved, Rawls says, it is perfectly possible and perhaps
even preferable for a people’s real rate of economic growth to stop.37

A people must be concerned with its level of wealth if this is insuf-
ficient to support a free and just political order. A people must also
be concerned if economic inequality threatens its political status—
if it is being menaced by an aggressive neighbor, for instance. But
above the goal of internal justice and given no political knock-on
effects, a people as such is totally uninterested in its economic status
both absolutely and relative to other peoples.

We can now make more sense of Rawls’s earlier example of the
initially equal societies, one of which decides to industrialize and the
other of which remains pastoral. Rawls said of this example that it
would be unjust to tax the first to give to the second, and this
appeared odd given his repeated emphasis in the domestic realm on
the importance of maintaining background justice. But Rawls’s rea-
soning is now clearer. Above the level of political self-sufficiency,
there is no need to redistribute to maintain background justice
because peoples are indifferent to that which would be redistributed.
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Should a people decide to make itself wealthier through greater
savings, then this should be of no official concern whatsoever to
other peoples. We can now also understand why Rawls complained
that Beitz’s globalized difference principle lacks a “target” and a “cut-
off point.” In Rawls’s view a global distributive principle for wealth
must have a cut-off, because beyond some minimal level peoples’
concern for wealth simply cuts off.

So the members of wealthier peoples, wanting to justify themselves
to the members of poorer peoples, could in a Rawlsian world say:
“Your society meets the minimal standards of legitimacy and stabil-
ity. It is just by your own lights, or if it is not it is your task to make
it so. We have more wealth than you do, it is true. But this is an indif-
ferent matter from the standpoint of international justice or legiti-
macy. If you want more wealth, it is up to you and your compatriots
to decide to save more, or borrow more, or change your population
policy, or whatever. We will guarantee your decency and stability but
we need take no notice of your prosperity. That is not what global
justice demands.”

Rawls’s Blind Spot: Individuals in the Global Economy

It is not my aim here to undermine Rawls’s assumption that peoples
as such are indifferent to greater wealth, or the implications of this
assumption for his account of international duties of redistribution.
However, this assumption brings us to a fundamental problem with
Rawls’s anticosmopolitanism. This is that a law of peoples cannot be
sensitive to certain crucial individual interests.

We can get a sense of the problem by noticing a disconnect
between the motivations of the main players in Rawls’s domestic and
global theories. Recall that in justice as fairness, citizens are assumed
to want more wealth and income. Yet in the law of peoples, peoples
as such have no motivation to increase their wealth. This is the
disconnect: peoples are not assumed to be motivated to get more
of what their citizens want. This implies that peoples as such have
no motivation to attend to at least some of the interests of their
members. Rawls might try to explain this away by saying that each
citizen merely wants more of the national product that there is and has
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no interest in the national product being larger. But this chafes
against the rationale he gave for citizens wanting income and wealth
in the first place: citizens want wealth and income to be able 
to pursue their visions of the good life. Citizens as Rawls defines them
should rationally desire that the national product become bigger, as
this would mean that more could be distributed among them. Yet
these are rational desires of which their peoples need take no notice.

In Rawls’s account of human rights we found that the concerns of
peoples do not “trickle down” to become direct concern for the inter-
ests of individuals. Here we are finding that certain interests of indi-
viduals do not “trickle up” to become the concerns of peoples, which
are the only concerns represented in Rawls’s global theory.

This problem goes deeper than merely a theoretical disjunction
between Rawls’s domestic and global theories. We can see this par-
ticularly in Rawls’s account of global fair trade. Here Rawls lays out
his principles for global economic activity. The principles say essen-
tially that nations should keep their economic treaties, that there
should be a world bank, and that obvious market imperfections like
monopolies and oligopolies should be discouraged.38 What is notable
is that these are all provisions that allow peoples to relate fairly to each
other. Indeed, Rawls could have added all of the main World Trade
Organization rules to his list, such as the rules that nations should
not distinguish among trading partners, the rules that national laws
should give equal treatment to foreign and domestic products, and
the rules against national subsidies and commodity dumping. These
provisions all seem sensible as far as they go. But what they lack is
any concern for individuals’ economic interests as such.

Because of its exclusive focus on peoples, Rawls’s global framework
for fair trade cannot recognize individual economic interests as inde-
pendent interests that give rise to distinctive problems of interna-
tional justice. None of Rawls’s rules could recognize, for instance, an
Indian citizen’s demand to be compensated for the industrial negli-
gence of an American company; nor could they recognize an Indone-
sian worker’s demand to be paid by her multinational employer for
working forced overtime.

And of course individuals do have their own independent inter-
ests in gaining the goods and avoiding the bads generated by the

68
Leif Wenar



international economic basic structure. Individuals have interests
not only in increased income and wealth but in employment, em-
ployment opportunities, good working conditions, price stability,
clean air, and more. Equally obviously, the structure of the coercive
institutions that regulate international economic activity can affect
these interests significantly. Yet within a law of peoples these inter-
ests cannot percolate up to become peoples’ concerns, nor are these
interests addressed in justice as fairness, which is framed for a self-
contained domestic society. This means that the important interests
that individuals have in how they are affected by global economic
activity have no place anywhere in Rawls’s theorizing.

This is why Rawls’s theorizing needs supplementation. In the 
next section I sketch an original position argument to complement
Rawls’s arguments in justice as fairness and the law of peoples, which
addresses the interests of individuals in the global economy.

A Corporatist Global Original Position

Original position arguments are simply devices to move from a con-
ception of agents and their proper moral relations to principles
for regulating the basic structure that distributes the benefits and
burdens of their interactions. So far we have seen three such argu-
ments: Rawls’s domestic original position, which moves from domes-
tic citizens as free and equal relating fairly to the two principles of
justice as fairness; Rawls’s global original position, which moves from
peoples as free and equal relating fairly to the principles of the law
of peoples; and the cosmopolitan original position of Beitz and
Pogge, which moves from world citizens as free and equal relating
fairly to a globalized difference principle.

Above I claimed that Beitz’s and Pogge’s conception of persons
and their proper moral relations went beyond what is contained in
the global public political culture (global political institutions and
the public traditions of their interpretation as well as historic texts
and documents that have become part of common knowledge and
common knowledge itself). This means that coercive enforcement
of their globalized difference principle would be illegitimate, being
in violation of Rawls’s fundamental norm that coercive force is
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legitimate only when it is exercised on grounds that are reasonably
or responsibly acceptable to those who are coerced. Our current task
is to construct an original position pertaining to individual economic
interests, using conceptions of agents and of their proper relations
that do not go beyond what is contained in the global public politi-
cal culture.

The basic structure to be regulated by this new original position
is made up of the institutions—beyond those regulated by Rawls’s
law of peoples—that distribute internationally generated economic
goods and bads. These institutions include national and interna-
tional laws and bodies that define property and contracts, that make
policy regarding employment and liability standards for multina-
tional corporations, that establish levels of global carbon emissions,
that set targets for currency exchange rates, and so on. Analogously
to justice as fairness, the problem of the justice of this basic struc-
ture arises because economic activity within these institutions pro-
duces advantages, but individuals are not indifferent to how the
benefits and burdens generated by the institutions will be divided.
These benefits and burdens include not only products and services
but employment, income, profit, pollution, and much besides.

The conceptions of the person that we will use for this original
position are persons as producers, consumers, and owners of inter-
nationally generated economic goods and bads (hence this original
position is “corporatist”). These economic roles are defined by their
interests. Producers have interests in income, employment opportu-
nity and stability, decent working conditions, and control over hours
of labor. Consumers have interests in the variety, availability, and
affordability of goods and services but also in avoiding dangerous
products and pollution. Owners have interests in maximizing profit
or shareholder value. The individuals inhabiting each of these three
roles also have generic interests simply as human beings: interests in
their continued health, and in developing and maintaining basic
abilities rationally to direct their own activities. I will further assume
that there is a limited partial ranking among these interests: for
example, physical health is more important than the consumption
of luxuries.

These specifications of the interests of consumers, producers, and
owners appear innocuous enough. And although any list and
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ranking of human interests can be challenged as outstripping
common-sense acceptability, I don’t believe that the account just
given faces serious objections. The most difficult challenge for con-
structing the new original position is to identify the moral relations
in which our role bearers are said to be situated. Here the global
political culture provides very limited content, and we must be
careful not to stray beyond it. I will assume two relations—equality
and fairness—which I believe stay within the limits. Our persons are
equal, in the restricted sense that each person’s interests are assumed
to be of equal intrinsic worth regardless of their economic role or at
what point in the career of humanity their life is lived. And our
persons are to relate fairly, in the following minimal sense: we assume
that the mere fact that one person has the power to shape the
common rules in his favor (e.g., because he owns capital) is not in
itself a good reason for the rules to be so shaped.

These two relations of equality and fairness produce a thin veil of
ignorance. The representatives of our economic agents have veiled
from them the economic roles of the individuals they represent. That
is, they do not know whether those they represent are producers,
consumers, owners, or some combination of the three. They also do
not know when in time those they represent live (this screens out
intergenerational discrimination). But that is all. We cannot knit a
thicker veil by assuming that individuals are robustly “free and
equal,” or that their class positions or access to natural resources are
arbitrary from a moral point of view. These ideas are not a deep part
of the international political culture, so it would not be legitimate by
Rawls’s standard to coerce people in terms of them.

The parties so veiled will try to come to an agreement on princi-
ples, based on what each sees as the rational advantage of the indi-
vidual she represents. Since the interests of producers, consumers,
and owners conflict in obvious ways, the parties will face familiar ques-
tions about what economic principles to choose.39 In many areas they
will not be able to answer these questions. But there are two types of
cases in which agreement should be possible: cases in which there is
a convergence of interests, and cases where there is a clear hierarchy
of interests. It is the parties’ attention to convergent and hierarchical
interests, along with their rational concern for the worst possible out-
comes, that makes this original position an effective moral heuristic.
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The interests of producers, consumers, and owners do sometimes
converge: for instance, they converge on the importance of main-
taining a predictable and stable economic environment. Because of
this convergence the parties will favor principles aimed at securing
property rights, making contracts enforceable, punishing fraud, and
promoting price stability. To take price stability as a particular
example,40 the parties might further specify principles that require
greater transparency in international markets, encourage central
banks to counteract inflationary and deflationary pressures, promote
diversification in countries heavily dependent on single-commodity
exports, and discourage financial instruments which increase
exchange-rate volatility.

Now it might be denied that there is complete convergence of
interests on all of these more practical suggestions: perhaps some
individuals will lose out if certain of these policies are implemented.
Yet here we can also appeal to the other source of agreement in this
original position: a hierarchy of interests. Price stability is a strong
general interests of producers, consumers, and owners—especially
of the economically worst-off in these categories. By comparison,
increasing profit from factors that tend to make prices unstable is a
less urgent interest. This ranking is what makes it rational for the
parties to choose principles securing price stability even foreseeing
the possibility that its implementation might reduce the potential
profits of those they represent.

Hierarchies of interests will also generate some of this original
position’s more progressive principles. From the basic and profound
human interests in health and rational self-direction we should
expect at least the following: prohibitions on slavery and child pros-
titution; penalties for industrial negligence; requirements for mini-
mally decent working conditions and hours; and employment (if not
necessarily job) security. The interests here are so strong that the
parties would wish to secure them at the cost of almost any other
interest. Here we find a much more robust foundation than in
Rawls’s law of peoples for economic human rights.41

There are also familiar trade-offs within this class of urgent inter-
ests. The parties would not want to burden industry with so much
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liability insurance and safety regulation, for example, that employers
could not afford to offer any jobs at all. Yet it seems to me that
this original position is a useful tool for considering how these trade-
offs should rightly be made. For the parties in this original position
will have their attention focused on the worst that could happen
to those they represent; and this will require that trade-offs, when
they must be made, will be made among the interests that are 
genuinely the most urgent (e.g., employment versus safety). This
kind of moral reasoning stands in contrast to the real world “race to
the bottom” where poor countries compete to cheapen their labor
costs to attract international capital. In this real world process urgent
interests are traded off against those less urgent, such as increased
profitability of first-world corporations. And this trade-off is made
because these corporations and their supporters have the power 
to shape the rules in their favor. This is just the sort of power-based
reason that the corporatist veil of ignorance filters out, leaving indi-
vidual interests to be balanced by their true human importance.42

Whether the addition of the corporatist original position com-
pletes the Rawlsian global theory, or whether further supplementa-
tion is still required, are questions for further research. Yet we might
be encouraged that the corporatist original position can produce
results that we are confident are correct (protections against slavery,
theft, and fraud) while plausibly extending our intuitions where they
may have been less certain (on, for example, the importance of price
stability). This original position thus appears able—as Rawls’s own
two original positions are able—to “accommodate our firmest con-
victions and . . . provide guidance where guidance is needed.” This
suggests that the corporatist original position may be a constructive
extension of Rawls’s law of peoples and may help us to order our
thoughts about global economic justice for individuals.
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Intervention and Civilization: Some Unhappy
Lessons of the Kosovo War

David Luban

Twenty years ago I published a paper on just-war theory, arguing that
military intervention in foreign countries to defend basic human
rights is just, even if it violates national sovereignty and therefore
amounts in legal terms to aggression. I was, as I recall, rather proud
of the paper.1

As the Kosovo War unfolded in 1999, I was more than once
haunted by the ironic slogan, “Be careful what you wish for.” The
Kosovo War was a military intervention to defend basic human rights.
The Kosovo War was also a near disaster, for reasons that go to the
heart of its moral justification: legitimate political concerns led the
NATO allies to wage war in a way that endangered the very people
the war was supposed to defend. Understanding that these political
concerns were legitimate is one unhappy lesson of the Kosovo War.
The lesson, more generally, is that practical and political limitations
on effective warfare can amount to moral limitations as well—and
limitations on effective warfare can, in turn, weaken the human-
itarian rationale for intervening in the first place.

I have nevertheless come to believe that the Kosovo intervention
was, in the end, morally justified. It would have been shameful not
to intervene, because the Kosovar Albanians were being treated in
a way that is not civilized. As we shall see, this turns out to be an un-
comfortably fragile basis for humanitarian intervention, because the
distinction between civilized and barbaric behavior, drawn by all
peoples at all times, nevertheless varies greatly among societies and



epochs. It is a distinction based in social sentiment rather than
universal reason. Even the judgment that mass expulsion and ethnic
cleansing are uncivilized is fundamentally sentimental. Yet, senti-
mental or not, the conclusion that gross human rights violations are
an affront to civilized standards may well be the only basis for human-
itarian intervention. Fighting for human rights proves to be far more
precarious, both practically and philosophically, than friends of
humanitarian intervention would like to believe. This is the second
unhappy lesson of the Kosovo War.

1 Introduction: Circumspect Humanitarianism in Kosovo

The American-led NATO attack on Kosovo began on March 24, 1999.
Within two days, it appeared that the immediate result was a human-
itarian catastrophe of incredible proportions. As if the air attack was
their cue, Serbian police and military units joined with Serb Kosovar
militias and opportunistic thugs to drive Kosovar Albanians from
their homes (a process that had been happening before, although
on a much smaller scale). Tales of horror followed the hundreds
of thousands of miserable refugees streaming to the borders. Their
homes had been looted or burned, men were separated from
women, and an unknown number of men (several thousand, it 
now appears) were murdered. Young women were gang-raped. The
Serbian forces moved quickly but systematically to eradicate 
the Albanian presence from Kosovo. Hedging against the day the 
Albanians might return, the Serbs methodically destroyed birth
records, deeds, auto registrations, and other documents that 
Albanians might use to prove that they had once existed in Kosovo
and owned property there.

The NATO forces appeared helpless to stop the disaster. NATO
had not prepared an expeditionary force of ground troops, having
apparently concluded that bombings alone would cause Serbian
President Milosevic to fold quickly. Indeed, President Bill Clinton
had incautiously announced that America would never send ground
troops. That left air power, but bad weather too often prevented
NATO aircraft from bombing Serbian troops and armor without
flying so low that they would be vulnerable to surface-to-air missiles.
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NATO leaders proved unwilling to take the risk, and the astounding
fact is that no NATO aircraft were shot down. Weeks later, when
American Apache helicopters were brought in, they sat unused on
the ground for similar reasons.

To those of us following the news from Kosovo aghast, it seemed
that the NATO incursion had turned into an unmitigated disaster,
ruining the very people it was supposed to help. It was hard not to
share the sentiment of Noam Chomsky, who circulated a lengthy 
e-mail message during the first week of the bombing in which he
assailed NATO for violating the fundamental Hippocratic principle
that should govern all humanitarians: “First do no harm!”2 Even
though President Clinton and Secretary of State Madeline Albright
assured us that the Serb campaign of ethnic cleansing would have
unfolded in much the same way without the NATO attack, it
appeared likely that it would not have happened so soon or so
quickly—which means that it might have been blunted or even 
prevented.3

Soon NATO began to bomb Serbia proper in order to raise the
stakes and bring the war home. Even so, American spokespersons
declared that Milosevic’s presidential palace was off limits because
of its historical and cultural significance, including the Rembrandt
on its first floor.4 Like the refusal to take any military risks, this
announcement appeared to signal a lack of seriousness on the part
of NATO’s political leaders—a determination to fight a war that in
some sense was not a war, a politically correct war that would raise
no objections on the home front.5

The Serbian surrender on June 3, 1999, was as unexpected as the
ferocious Serb attack on the Albanians. It appeared to give bragging
rights to President Clinton and the NATO leadership; the political
commentator Hendrik Hertzberg, writing in The New Yorker, argued
soon after that it proved the wisdom of Clinton’s entire approach to
the Kosovo crisis.6

Of course, it proved no such thing. NATO’s cautious, low-risk-of-
casualties, air-power-only approach may well have prolonged the war,
inflicted needless suffering on the civilian population of Serbia, per-
mitted additional atrocities to be visited on the Albanian Kosovars,
and thereby provoked them to revenge-atrocities and reverse ethnic
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cleansing when they returned, thereby prolonging the task of NATO
peacekeepers and perhaps making it an impossible one. It also sent
a message that could hardly be lost on the world: that Americans
considered one American life to be worth thousands of Yugoslav
lives—hardly a resounding endorsement of the doctrine of universal
human rights.7

2 The Abiding Tension between Statism and Human Rights

The reply is that a more aggressive warfare strategy was politically
impossible, both because America’s NATO allies were unwilling to
go along with it and—more importantly—because the American
public (and, presumably, the publics in the other NATO nations)
would be unwilling to accept very many casualties in a war justified
in purely humanitarian terms.

This last point seems to me a philosophically important one.
Throughout human history, wars have been fought mostly, perhaps
exclusively, to advance the perceived interests of the states or rulers
whose soldiers fought them. This is no less true in the United Nations
era, even though the U.N. Charter prohibits wars motivated by the
age-old quests for plunder, tribute, empire, colonies, and slaves, the
traditional national interests advanced by war. The Charter reduces
the permissible interests to self-defense and collective self-defense,
but these remain national interests nonetheless. Significantly, 
President Clinton occasionally found it necessary to justify the inter-
vention in explicitly antialtruistic terms of American commercial
interests in European stability. Ironically, perhaps, it seemed neces-
sary for the president to position himself on the moral low ground
to set minds at ease.8

The fact is that a war fought to protect human rights is deeply sub-
versive as a matter of theory. International law and the international
order are founded on the ultimacy of sovereign states. It is states that
public international law regulates, states whose consent via treaties
and customs creates the stuff of international norms, states whose
interactions are the subject matter of diplomacy. International law
also recognizes substate national groups, and the principle of
national—that is, ethnic—self-determination is in notable tension
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with the principle of state sovereignty. But even national self-
determination is fundamentally state-centered: it is the claim that
national minorities deserve states of their own. Within this state-
centered order, individual human beings amount to little more than
an ontological curiosity.

I do not mean that human rights are unimportant in public inter-
national law. That is plainly untrue. I mean instead to highlight the
embarrassing fact that the coercive protection of human rights is pro-
foundly subversive of the ultimate ground of the international order,
state sovereignty.9

Nowhere is this more apparent than in the Nuremberg Charter,
in some sense the foundational document of contemporary human
rights law. In addition to traditional war crimes, Article 6 of the
Charter introduced two novel crimes, crimes against peace (Article
6(a)) and crimes against humanity (Article 6(c)). The Charter also
abolished the act of state defense (Article 7) and the defense of
superior orders (Article 8). Abolishing these defenses displaces the
sovereign as the sole lawgiver and denies that sovereign acts are
above the law, so the Charter plainly seems like an anti-sovereignty,
pro-human-rights document. Furthermore, crimes against humanity
can be committed by a sovereign against his own subjects, so that
Article 6(c) is likewise an encroachment on sovereignty. Finally,
Nuremberg instituted a system of individual, not just state, responsi-
bility for violations of international law—another innovation that
undercuts the view that only states matter.

Yet all these achievements are nullified, at least in part, by Article
6(a), which the framers of the Nuremberg Charter regarded as their
greatest accomplishment, because they imagined that it would bring
war to an end. Crimes against peace are crimes that plan or execute
an aggressive war. The Nuremberg Charter gave this clause of Article
6 priority over Article 6(c), by restricting crimes against humanity to
persecutions committed in execution of crimes against peace and
war crimes. In effect, the tribunal subordinated its cosmopolitan
demands to the statist demand of Article 6(a), that all states must
respect the sovereignty of other states.10

I am not implying that the Kosovo intervention violated interna-
tional law. Lawyers will argue about this, but the question is not really
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so important, because the actions of great powers are as much
sources as subjects of international law.11 The Kosovo intervention
certainly violated whatever law the authors of the Nuremberg
Charter thought they were framing; but the fact that heirs of the
Nuremberg powers conducted the intervention may show that
Nuremberg law has been superseded by something else. The impor-
tant point is not that humanitarian intervention violates Nuremberg
law, but that it violates the statist order that the Nuremberg Charter
aimed to protect. Indeed, United Nations Secretary-General Kofi
Annan, in a widely heralded address to the General Assembly, claims
that “[s]tate sovereignty, in its most basic sense, is being redefined
by the forces of globalization and international cooperation.”12 Now,
he believes, the aim of sovereignty is to protect human rights as well
as the rights of states. It follows that a state that fails to protect human
rights forfeits at least part of its sovereignty. On that basis, Annan
defends humanitarian interventions, but he recognizes that doing so
requires fundamentally recasting the basic terms of international law.

3 Unromantic Statism and the Requirement of Domestic
Legitimacy

Some years ago, I argued that there is nothing regrettable about
violating the statist order to protect human rights; the justice and
injustice of war should be assessed along the dimension of human
rights protection, not state sovereignty protection. The rights of gov-
ernment derive from the rights of the governed through the process
of consent; because people do not consent to their own repression,
human rights violation undercuts the very basis of sovereignty.13

This argument, which harmonizes with Annan’s address, subordi-
nates states to individuals as a matter of what might rather grandly
called social ontology. However, while I continue to accept the
argument, I now believe that it is incomplete and one-sided. The
supremacy of states cannot be wished out of just-war theory. It takes
an army to fight an army, and it will be states, not heroic little bands
like the Abraham Lincoln Brigade, that carry out whatever humani-
tarian interventions ought to be carried out.14 This is as it should be,
not only because heroic little bands do not win wars but also because
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no reasonable law of peoples can tolerate vigilante interventions. To
say this is not to say that vigilantes act wrongly when they place their
lives on the line in a foreign land to defend the basic rights of people
dwelling there. It is that they are the wrong actors. When self-
appointed saviors use force to pursue their own political aims, it gets
hard in principle to distinguish Abraham Lincoln Brigades from
Symbionese Liberation Armies, or, for that matter, from mafias.15

For anyone other than anarchists (who believe that states are them-
selves mafias), states or multilateral organizations of states must be
the normal military actors. The focus remains on states rather than
multilateral organizations, because, for the foreseeable future, mul-
tilateral organizations must rely on states to provide their military
forces voluntarily, so that the individual state remains the gatekeeper
of intervention. Equipping multilateral organizations like the U.N.
with standing armies might alleviate this difficulty, but for just that
reason the idea is unlikely to be adopted without states retaining the
power to veto the use of their own troops in any given conflict. No
state will tolerate the prospect of its own troops being ordered into
combat against the wishes of its people or leadership, nor is it obvious
that states should tolerate this prospect. Like it or not, the state
remains the center of gravity for legitimate warfare abroad.

This, let me underline, is not the romantic defense of statism,
which argues that the state simply is the nation or people in its polit-
ical form. The qualified defense of statism I offer here is little more
than a recognition that the anarchist “romance of the people mili-
tant” is just as dangerous as the “romance of the nation-state,” while
the “romance of world government” (dangerous in its own way) is
too utopian for the world we live in.

Once we acknowledge that it will be states that intervene, however,
we must acknowledge as well that the domestic political process by
which a state decides whether or not to commit its children and its
fisc to war is relevant to just-war theory. The decision to intervene
must be politically legitimate back home as well as morally legitimate
abroad.16 In a democracy, the political support of citizens is a morally
necessary condition for humanitarian intervention, not just a regret-
table fact of life.17 If the folks back home reject the idea of altruistic
wars, and think that wars should be fought only to promote a nation’s

85
Intervention and Civilization



own self-interest, rather narrowly conceived, then an otherwise-
moral intervention may be politically illegitimate. If the folks back
home will not tolerate even a single casualty in an altruistic war, then
avoiding all casualties becomes a moral necessity. That is why 
President Clinton’s low-casualty tactics and his arguments that flip-
flopped between morality and national self-interest were more than
a concession of morality to politics. They represented the twin
demands for international and domestic legitimacy.

4 Altruism and National Interest: A False Dichotomy

What just-war theory must offer, then, is an argument within delib-
erative democracy—an argument addressed to citizens, not just gov-
ernments, explaining why they should support an altruistic foreign
intervention. To whet our intuitions, we may pose the question in
melodramatic terms: what explanation can be offered to American
soldiers and their parents about why the soldiers should stand ready
to die (not to mention to kill) in defense of the rights of Kosovar
Albanians? After all, the same liberal regard for the value of indi-
vidual human lives that commends humanitarian intervention
should make us justifiably reluctant to send young men and women
into combat.

In one way, of course, the question is misleading. Nothing will ever
justify a child’s death to a parent. So the question is rather whether
there is some explanation that can be offered that is as strong as 
the time-honored justifications based on national self-interest. Self-
defense against foreign conquest offers the best example of a satis-
factory explanation, one that only strict pacifists would reject.

However, most Americans probably accept a broader justification
of military force than mere defense against foreign conquest, which
indeed has never been a genuine risk in twentieth-century wars,
including the world wars. The broader justification is that military
force can be used in defense of America’s vital strategic interests.18

Should an American soldier or his parents accept this as a justifi-
cation for risking death in a far-off land? What is meant by “vital inter-
ests” for a country whose physical and political existence is not in
any realistic sense imperiled? What were America’s vital interests in
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Grenada, Panama, Haiti, and Kuwait? In fact, the geopolitical inter-
ests of a superpower have changed little since the days of the Roman
or Han empires. They are economic interests in securing trade
routes, access to raw materials and markets, investment oppor-
tunities, and commercial advantages; buttressing allies; and discour-
aging challenges from potential economic rivals. These interests are
not vital to national existence as such; they are vital only to the rather
elevated standard of living that superpowers enjoy.

Now, it seems to me odd to tell someone that her son or daugh-
ter should risk death so that their neighbors should continue to be
able to gas up their sport utility vehicles at a comfortable price. The
idea is particularly jarring in a country like the United States, which
exhibits a relatively weak commitment to institutions of social
welfare. Why should people who resent having their taxes raised to
support social welfare policies be expected to go into combat on
behalf of their countrymen’s luxuries?

I raise this question for two reasons. First, it suggests that there is
nothing intuitive or straightforward about justifying wars fought in
defense of national strategic interests—nothing, that is, to make the
justification more plausible than altruistic reasons. Second, it calls
into question the assumption that fighting on behalf of vital eco-
nomic interests really is in the interest of the soldier, even in the
extended sense in which defending his country’s liberty against
foreign invaders is in his moral if not material interest. Both points,
I think, weaken the intuitive case for thinking that wars of national
interest stand on a firmer and more common-sense ground than wars
of altruism. They stand on the same plane, and if arguments of vital
national interest are acceptable, there is no reason why arguments
of humanitarian interest should not be.

5 American Hegemony and Limiting Principles

The question then becomes what kind of altruistic reasons should
properly move American citizens to support humanitarian inter-
vention. To put it another way, which human rights violations rise
to a level that demands a military response? If war in defense of
basic rights is permissible, which permissible wars should be fought?
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Before turning to this question, however, it will be useful to address
some preliminary issues.

First, one might wonder why I am focusing exclusively on Ameri-
cans. One answer is that these thoughts apply to citizens of other
democracies as well, and I think this is true. But there is an impor-
tant reason for focusing on America, a reason given in the title of
Lea Brilmayer’s book American Hegemony.19 For the time being, at
least, America is the world’s reigning hegemon (or, since the word
is awkward, let me say “superpower”).

From the point of view of humanitarian intervention, American
hegemony has profound consequences. First, it means that other
potential interveners—I am thinking of the Europeans—are unlikely
to move without America taking the lead, even when they are better
situated to intervene and have more of a stake in doing so, as in the
Balkan wars. Second, other potential interveners are likely to believe
that America is economically, militarily, and diplomatically in the
better position to intervene. Why should they absorb the costs when
America can do it with less pain? For better or for worse—mostly
for worse, I expect—humanitarian intervention will chiefly be 
American-led intervention.20 This is good reason for focusing on the
moral justifications for American citizens in particular to commit
themselves to humanitarian intervention.

A third consequence of hegemony, however, is a problem of 
overcommitment. America simply cannot intervene everywhere that
humanitarian debacles might warrant it, because humanitarian 
debacles are everywhere. During the 1990s, one could readily justify
humanitarian interventions in Bosnia, Kosovo, Somalia, Rwanda,
Burundi, Sierra Leone, Congo, Sudan—and these are only the head-
line catastrophes. Since the end of the Cold War, American military
planning calls for the capacity to fight two regional campaigns simul-
taneously. That appears to be a lot, but it obviously does not begin
to come near the need.

Even a superpower needs limiting principles, by which I mean
principles for selecting among all the morally permissible humani-
tarian interventions those that are truly imperative. The issue here
concerns which human rights violations demand a military response

88
David Luban



and which do not; but this is not the only issue, and before turning
to it I wish to say at least a few words about other principles that
should guide decisions about where to intervene. Each of them 
represents a moral constraint on otherwise-permissible human-
itarian intervention.

There is, first, Chomsky’s Hippocratic principle: the intervention
should not make matters worse for those it aims to help (of course,
it will make matters worse for those it aims to hinder). This implies
that the war should be winnable—winnable, moreover, without
undue damage to its intended beneficiaries, and winnable without
escalating into a regional or global conflict.21

Second, the intervention must be winnable without violating the
just-war principle of proportionality: the enemy’s interests count as
well. One consequence of this condition is that only large-scale
human rights violations are likely to call for intervention; otherwise,
the intervention will probably be disproportionate to its aim. 
(Obviously, there can be exceptions to this rule of thumb: inter-
vening against a small and weak human rights violator like Haiti
might succeed with very few if any enemy casualties.)

Third, if the aftermath of intervention is anarchy or an unstable
truce, the war should be waged only if the interveners are prepared
for a lengthy occupation or an exercise in state building. This is 
a crucial point: no follow-through, no intervention. Otherwise, inter-
vention is like tossing a life jacket to a shipwreck victim but then
leaving the victim adrift in the middle of the ocean. One might
respond that it is always acceptable to stop a murder in progress even
if you do not know what your next move will be. But if the only way
to stop the murder is by waging war, the burden of justification surely
demands more than “we’ll cross that bridge when we come to it.”

Fourth, American hegemony notwithstanding, the United States
should not intervene when another nation, or a multinational orga-
nization, is better situated or morally obligated to lead the inter-
vention. The principle is analogous to the idea in tort theory that
liability should lie with the party that can guard against accidents at
lowest cost to itself: interventions, too, should be undertaken by the
least-cost avoider. Of course, this will create a wrenching dilemma if

89
Intervention and Civilization



the least-cost avoider refuses to intervene, for then following the 
limiting principle will mean that the victims of catastrophe are left
to their fates. Unfortunately, the alternative is always picking up the
ball when someone else drops it, which heightens the problem of
overcommitment, and creates a perverse incentive for nations to
engage in a game of humanitarian chicken where each waits for
another to take up the burden of intervention.

Even if all these principles are honored, it may well turn out that
too many morally legitimate humanitarian interventions remain, so
that triage is required. If so, then it appears permissible for an inter-
vener to use its own national interests as a tiebreaker. Suppose that
humanitarian intervention would be appropriate in two different
countries, but that the intervener can commit the resources to at
most one of the two. In that situation, it would be entirely reason-
able to choose the country in which the intervener has interests of
its own at stake—and using self-interest as a tiebreaker does not make
the intervention any less humanitarian.

Recognizing these principles can help address a difficult issue that
triage inevitably raises, namely the charge that the intervener picks
and chooses among equally compelling cases for unprincipled and
unworthy motives. Yes to intervention in Kosovo and Somalia; no to
intervention in Bosnia and Rwanda. The Rwanda case is instructive
because the American role in Rwanda was shameful—not merely
failing to intervene, but frantically maneuvering to stop others from
intervening as well.22 As is now well understood, the Clinton admin-
istration was afraid of acknowledging the Rwanda genocide, which
would have triggered the 1948 Genocide Convention’s requirement
to take action. Humiliated by failure in Somalia, the administration
was willing to play the scoundrel’s part to avoid humanitarian over-
commitment. On the one hand, this repulsive episode underlines the
problem of overcommitment; but it also confirms suspicions about
selective intervention and hypocrisy. Limiting principles, publicly
acknowledged, seem far superior.23 In Rwanda, the moral burden of
intervention arguably rested on France and Belgium, whose foreign
and colonial policies were in large part responsible for Hutu-Tutsi
hatreds.24 (Instead, France engaged in what one observer calls
“blatant complicity in the preparation and implementation of the
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butchery,”25 and France’s ultimate intervention helped the géno-
cidaires as much as their Tutsi victims.26)

Some readers may object that I have been implicitly writing 
as though the United States always aims to do the right thing. The
history of American military intervention hardly inspires confidence
in American altruism and humanitarianism, and critics might argue
that a blanket rule against intervention would do far more good
than a rule riddled with controversial and easy-to-manipulate human-
itarian exceptions, which might do little more than provide a fig
leaf for superpower realpolitik.27 Yet even if American interventions
have often been purely self-interested, there is no reason to doubt
that the Kosovo intervention (like the intervention in Somalia)
was fundamentally a humanitarian effort. It is not a given that Amer-
ican intervention is self-interested, and exploring the rationale and
limits of good-faith humanitarian intervention makes no assumption
one way or the other about which interventions are humanitarian.

The limiting principles I have mentioned are all based in common
sense and require no elaborate philosophical argument. According
to these limiting principles, what should we think of the Kosovo
War? I regard it as a very close call. The interveners were the “right”
countries—only Russia was a lesser cost-avoider than NATO, but
Russia was backing Milosevic. Furthermore, the war was winnable
with little risk of escalation. But, as I have suggested, it is far 
from obvious that it satisfied Chomsky’s Hippocratic principle 
given the tactics that the NATO publics were willing to back. Moreover, it
is too soon to tell whether the victorious countries are prepared for
the potentially long-term occupation and protection mission that
the international security force in Kossovo (KFOR) and the United
Nations have assumed. A year after the war, it appears that they
are not—the head of the U.N. civil administration has had to beg
the reluctant NATO countries to pay their shares; American policy-
makers complain that policing Kosovo is “mission creep,” even
though custodial governance is the mission. These were all foresee-
able problems, and if in hindsight the postwar reconstruction turns
out well, that will be largely a matter of moral luck. If it does not, the
failure may retroactively rob the war of whatever moral legitimacy
it had.
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6 Legitimacy or Morality?

One possible limiting principle that I have deliberately omitted from
this untidy catalogue is one that would restrict interventions to cases
in which the target is a regime lacking domestic legitimacy. In my
own earlier work, I argued that regimes lacking the consent of the
governed have no moral claim to military immunity, because a state
maintained only by force cannot claim to represent the nation, that
is, its people. The argument proceeds in three simple steps: no
consent, no legitimacy; no legitimacy, no sovereignty; no sovereignty,
no immunity to intervention. The converse of this argument might
be used to defend a limiting principle based on state legitimacy: with
consent comes legitimacy, with legitimacy comes sovereignty, and
with sovereignty comes immunity.

I have now come to doubt this argument in both directions. The
purpose of intervention is supposed to be protecting human rights;
but the legitimacy argument makes no mention of human rights.
Even a legitimate regime can engage in repulsive human rights 
violations, and the legitimacy argument would immunize it against
humanitarian intervention.

One might object that a truly consent-based state will not engage
in human rights violations. Regimes engage in repression as a sub-
stitute for consent, and so we can infer illegitimacy from brutality.
This is an error, however. Even if consent is the ultimate basis of 
legitimacy, the fact remains that people can consent to hierarchical
legitimation principles that authorize nonconsensual or even anti-
consensual governments, including repressive ones. I do not mean
that even the dissenters who are being repressed “really” consent
to the government that represses them. The point is rather that in 
politics consent is never unanimous, and widespread support, which
even repressive governments can enjoy, is all that can reasonably be
required for consent-based legitimacy.28 The post-1979 Iranian theoc-
racy met the consent requirement, and even a regime as horrible as
the Argentinian junta of the Dirty War enjoyed widespread support
until the Falklands defeat.

This last example exposes the problem, for the Argentinian junta
was one of the most atrocious and murderous regimes in the world.
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It seems to me that the junta should have enjoyed no moral immu-
nity from intervention: even if a murderous regime like the Argen-
tinian junta was legitimate, that does not make it wrong for outsiders
to halt its atrocities if they can. The point of limiting principles is 
to limit overcommitment to morally worthwhile causes. The point
is emphatically not to replace moral concerns, grounded in human
rights, with political concerns, grounded in the consensual basis of
the state that is violating human rights. For that reason, I am now
inclined to reject the focus on legitimacy. Legitimacy is no substitute
for morality.

7 Why Universal Obligation Does Not Follow from the Concept
of a Human Right

That leaves the democratic citizen with a question: Given that any
war on behalf of basic human rights that satisfies the other limiting
principles is morally permissible, which is morally compelling?

The worry is that human rights are so important that all wars on
their behalf are morally required. In an earlier paper I wrote that a
human right is “a right whose beneficiaries are all humans and whose
obligors are all humans in a position to effect the right. . . . Human
rights are the demands of all of humanity on all of humanity.”29 As a
conceptual matter, rights correlate with obligations on others—oblig-
ations to respect the rights. Supposing this to be correct, it appears
to follow that if a government is violating the human rights of its
people, everyone else is duty bound to bring the violations to a halt.

But that conclusion is too quick. The right not to be tortured
imposes a demand on all of humanity, and that conclusion follows
from the bare acknowledgment that we have a right not to be 
tortured. But from the conceptual point alone all that follows is the
negative demand that everyone must refrain from torture, not the
positive requirement that anyone must intervene to stop others from
torturing. To argue for humanitarian intervention, one needs a sub-
stantive moral argument to the citizens of the intervening powers
about why they must guarantee the right against torture of people
in other countries, perhaps at the cost of their own or their children’s
lives.30
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This last point is important. Many philosophers argue for global
economic obligations, that is, obligations to aid people in other
countries based on global principles of distributive justice. Other
theorists disagree. But even those of us who defend global obliga-
tions involving economic self-sacrifice will be hard-pressed to 
defend a strict, justice-based moral obligation to fight for the human
rights of strangers, that is, to put one’s life on the line for them. 
Distributive justice may require your money, but it cannot require
your life.

Apart from distributive justice, the natural analogy to a duty 
to intervene is the “duty to rescue” embodied in so-called good
Samaritan laws. Good Samaritan laws make it a punishable offense
to stand idly by while another person perishes if the bystander could
rescue the victim at no peril to himself. Such laws are controversial,
and they have attracted a large philosophical and legal literature. But
even proponents agree that “at no peril to himself ” is a crucial con-
dition for a valid good Samaritan law. Requiring one person to 
sacrifice his life for another’s, or even to run substantial risk to life
or limb for the sake of a stranger, would undermine the very physi-
cal security such laws aim to secure.

Put it more simply: If there was a genuine obligation to inter-
vene militarily on behalf of the basic rights of foreigners, a people
would have no right not to go to war when the basic rights of for-
eigners are imperiled. But a people always has the right not to go 
to war.

8 Why Human Rights Nevertheless Provide Reasons for
Intervening

For those who favor humanitarian intervention, the challenge must
be explaining why, even in the absence of a justice-based obligation
to intervene, intervention may be morally vital.

The reason emerges when we ask why rights correlate with duties.31

On one view, this correlation is a formal matter: To speak of a right
just is to speak of a set of obligations on the part of others. This makes
a certain amount of sense when one considers legal rights, because
legal rights often take the form of obligations on others to do or
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refrain from doing something. (The right to free speech in the 
American constitution reads “Congress shall make no law . . . abridg-
ing the freedom of speech.”) The legal realists, who analyzed 
formal notions such as rights in everyday terms of who gets to do
what to whom, encouraged this way of thinking.

But human rights are more than abbreviations for a set of obliga-
tions. Commonly, a commitment to human rights reflects a com-
mitment to the substantive belief that every human being has a
certain intrinsic worth (that all human beings are, in Kant’s words,
ends in themselves).32 Without some such belief, it is hard to see why
anyone would think that people have distinctively human rights, that
is, rights possessed solely by virtue of being human.

To translate a human right into an equivalent set of obligations on
others threatens to obscure this basic point by deflecting attention
from the rights-bearer to the obligation-bearers. Translating human
rights into correlative obligations replaces the claim that human
beings are valuable with a supposedly equivalent set of claims—that
you are obligated not to inflict certain harms on another human
being, and I am similarly obligated, and so is everyone else. But some-
thing vital gets lost in the translation, namely that others are oblig-
ated not to violate us because of something about us—because we
are valuable, and that value demands respect.

Once we grasp this simple point, we see that although the obliga-
tion to refrain from violating a right is one aspect of the fact that
people are valuable, it is not the only aspect. The obligation does not
capture the entire meaning of the right, because it does not exhaust
all the reasons for action that respecting the value of other people
generates. In addition to the obligation not to violate rights, we have
(for example) a moral reason for helping other people in hard times;
and a moral reason for trying to impede those who are violating
human rights; and a moral reason for taking steps to forestall rights
violations in advance; and a moral reason to support institutions that
promote human rights; and so on.33 These reasons need not rise to
the level of obligations—after all, not every reason for doing some-
thing is an obligation to do it. But if I am right, to recognize the
rights of others is necessarily to recognize a reason for acting when
those rights are threatened.
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9 Metaphysical Guilt and Bystander Shame

In the moral imaginations of most, I expect, the Holocaust looms
large when we think of such matters. In Washington’s Holocaust
Museum, buttons are sold reading “Remember” and “Never Again,”
and America’s turning its back on the Holocaust is now a familiar
and bitter part of the story.34 The impetus for intervening, many
would say, is the guilt that accrues from standing idly by in the face
of barbarism. Karl Jaspers, in his post–World War II masterpiece
The Question of German Guilt, called this “metaphysical guilt,” and
described it in the following way:

There exists a solidarity among men as human beings that makes each co-
responsible for every wrong and every injustice in the world, especially for
crimes committed in his presence or with his knowledge. If I fail to do what-
ever I can to prevent them, I too am guilty. If I was present at the murder
of others without risking my life to prevent it, I feel guilty in a way not 
adequately conceivable either legally, politically or morally. That I live after
such a thing has happened weighs upon me as indelible guilt.35

To be sure, Jaspers’s idea is hardly a model of analytic rigor, but
that is not the problem. His lectures on German guilt were the first
straight talk that had been heard in a German university in years;
and their fearless, unaffected honesty would by itself require us to
consider his idea seriously. The problem lies in understanding why
Jaspers thinks there is such a thing as metaphysical guilt. In the dis-
cussion that follows, I will suggest some corrections to Jaspers’s idea,
but I have become convinced that it contains an important insight
at its core.

Jaspers distinguishes between metaphysical and moral guilt, and
he is careful to insist that people can be metaphysically guilty even
if they have done nothing morally wrong. He clearly had in mind the
guilt of Germans who had done nothing worse than passively acqui-
esce, perhaps out of terror, to the Nazi crimes being committed
around them. It seems excessively moralistic to insist on an obliga-
tion to resist; but it seems inadequate to regard the passive Germans
as merely blameless. That is the dilemma that leads Jaspers to intro-
duce the notion of metaphysical guilt.36
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Jaspers insists that theirs is metaphysical rather than moral guilt
because no-one is morally required to throw his or her life away
“without chance of success and therefore to no purpose,” which he
believes would have been the outcome of resistance under the con-
ditions of totalitarian terror.37 Repeatedly, he tells us that the only
way a German could have escaped metaphysical guilt was by resist-
ing the Nazis at the cost of his own life. This, he says, is “an indeli-
ble claim beyond morally meaningful duty.”38 At one point Jaspers
speaks of “the capacity to live only together or not at all.”39

Here, however, his focus on the situation of Germans under total-
itarianism makes Jaspers run off the rails. All he sees is people who
must choose between metaphysical guilt and heroic suicide, and that
leads him to conclude that metaphysical guilt is guilt at the bare fact
of remaining alive.40 That, presumably, is what makes it metaphysi-
cal—too metaphysical, in my view. When Jaspers says “We are guilty
of being alive,” when he calls metaphysical guilt “something that is
always present,” and when he adds that without it we would be angels,
he confirms the suspicion that by metaphysical guilt he means
nothing less than original sin.41

The problem with this is not that it is an essentially theological
concept. It is that there is something deeply wrong with the idea that
the mere desire to live exhibits inadequate solidarity with the dead,
and thus is sin. While I think I understand what Jaspers means,
thoughts like this should be resisted. Perhaps with the murder of a
human being something of incalculable value has been erased from
the world; and perhaps the very idea of human rights requires us to
regard the murder as, literally, intolerable, so that one feels ashamed
to go on, as if going on is a falsehood, a denial of the fact of murder,
a final betrayal of the victim.42

But isn’t it also a splendid thing that the living bury the dead and
then go on living? That the widow remarries? That at the same
moment the hero breathes his last, teenagers are making out in a
park nearby? George Steiner once praised Verdi and Shakespeare for
writing dramas in which even in the midst of tragedy someone some-
where is throwing a party or seducing the maid. He contrasted
Verdi’s sensibility favorably with Wagner’s, whose hero takes the
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whole world with him when he goes. Jaspers is, in Steiner’s terms,
too Wagnerian.

Suppose, then, that we scrap the intimations of original sin. It still
seems to me that Jaspers has identified an authentic moral phe-
nomenon. It is the sense that I am besmirched by failing to take a
stand against evil. If it is not metaphysical guilt, then call it bystander
guilt or, more accurately, bystander shame. As Adam Roberts com-
ments about the Kosovo War, “The main underlying explanation for
the willingness of NATO’s 19 members states to take action over
Kosovo is not their interpretation of particular events. . . . Nor was it
a shared vision as to what the future of the province should be.
Rather, the NATO states were united by a sense of shame. . . .”43

According to Jaspers, the basis of bystander shame is that we have
an ideal of unconditional human solidarity that our passivity betrays.
This diagnosis is controversial; but I think there is something to it.
It traces our passivity in the face of evil to the separateness of persons:
the fact that I will not imperil me to prevent you from being mur-
dered arises simply because you are not me. The separateness of
persons is a deep fact about us, one that perhaps even deserves to
be called “metaphysical”. Liberals such as John Rawls and Robert
Nozick celebrate the separateness of persons and invoke it to explain
the limits of moral obligation. In this sense, Jaspers is also a liberal,
because he too insists that no-one has a moral obligation to throw
his or her life away because others are dying. But, unlike Rawls and
Nozick, Jaspers recognizes that people find something curiously
shameful about limiting our obligations through separateness.44

When we fail to stand up against evil, we find ourselves saying “it
wouldn’t have done any good” or “it’s too much to ask” or “what
could I have done?” or even “it’s none of my business”—and we rec-
ognize the defensiveness in all these responses, the telltale sign that
we are ashamed.

The reason, I think, is this. Whether or not we have an ideal of
unconditional human solidarity, the question of whether we should
act in the face of evil assumes that we have some moral ideals and
principles by which we recognize and condemn evil. If we do not,
the question simply does not arise. Bystander shame is the sense that
permitting horrors to be perpetrated without doing anything about
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it reveals an overly weak commitment to these ideals and gives the
lie to our claim that they matter very much to us. Oliver Wendell
Holmes called ideals “fighting faiths,” and, although Holmes was
notoriously and excessively fond of military metaphors, in this case
his label appears apt. We do distinguish between walking the walk
and talking the talk; and bystander shame is our recognition that
when we are not willing to back talk with action, the talk itself
becomes cheap and in a way false. Even we ourselves can no longer
be confident that evil bothers us sufficiently. Perhaps it does not—
so long as it is happening to someone else.

Now we can see more clearly why bystander shame is not meta-
physical guilt. Guilt is a response of self-accusation at wrongdoing;
and metaphysical guilt at the separateness of persons identifies
existing separately from others as a kind of wrongdoing: human 
plurality becomes original sin. This is the part of Jaspers’s idea that
we should reject.

But shame is different from guilt. Shame betokens inadequacy, not
wrongdoing. We experience shame when we fail (and especially
when we are seen by others to fail), and by failing reveal that we are
less than we set ourselves up to be. We shame ourselves by not living
up to important standards that we have advertised to others; even
if failure is not culpable, it diminishes us. Professing to believe in 
the value of human beings, then refusing to protect them as they
are murdered or driven from their homes, is paradigmatically shame-
ful. Likewise, professing moral standards, then proving ourselves
unwilling to react when others spit on them, is paradigmatically
shameful.

These two shameful failures—failure to protect victims, and failure
to react to perpetrators—correspond to two distinct but interlocking
aspects of human rights: that human beings are valuable, and that
violating human beings is evil. Focusing on the first directs our
attention to the victims; focusing on the second, to the perpetrators.
Jaspers focuses exclusively on solidarity with the victims of evil. In this
sense, our shame at inaction is no different than the bystander shame
we would experience if we failed to assist the victims of a hurricane.
But Jaspers’s account is incomplete, because human rights principles
also take into account the conduct of the perpetrator. We should

99
Intervention and Civilization



(and do) feel bystander shame at allowing the perpetrator to work
his will unhindered, because inactivity appears to condone the crime.
In this sense, the purpose of intervention is not just saving the victims
but frustrating the perpetrators and declaring their conduct off
limits. If we do not do that, we should be ashamed of ourselves.45

To forestall misunderstanding: I am not suggesting that one’s
reason for intervening is shame avoidance, as though the point of
acting well is merely being thought by others to act well, or thinking
well of ourselves. That would be narcissism, not morality. Shame
avoidance provides a political and psychological motivation for inter-
vening, but the moral reasons for intervening are the two I have just
set out: protecting the victims and frustrating the perpetrators. The
experience of bystander shame should tip us off when the reasons
are strong; but it is the reasons, not the shame, that matter.

Couching the issue of intervention as a matter of honoring our
own principles perhaps sounds too insufferably high-minded for
foreign policy. There is, however, a political dimension to bystander
shame. Unlike guilt, shame is essentially a public rather than an
inner or private phenomenon: to be shamed is to stand revealed as
subpar along some dimension that matters. For that reason, shame
undermines other people’s confidence in the person or group that
is shamed. I have argued that to stand idly by in the face of evil is a
kind of performative contradiction of our claim that human rights
matter a great deal to us—a contradiction that makes us uncertain
how much human rights do matter to us. How, then, can a nation
that throws up its hands in the face of massive human rights viola-
tions maintain a credible pro-human-rights foreign policy (let alone
a leadership role in world affairs)? Indifference to human rights
catastrophes abroad may even weaken a nation’s domestic culture
of human rights. After all, maintaining any legal culture requires 
citizens’ mutual trust and mutual reassurance that others honor the
fundamental values of the legal culture. When citizens show them-
selves unwilling to sacrifice for those values, their own neighbors are
entitled to doubt whether the values matter to them.

Not every failure to intervene against human rights violations
shames us. Human rights violations go on everywhere all the time,
and no nation need be ashamed merely because its armies are not
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like Batman and Superman, eternally on call to fight malefactors
whenever they threaten the innocent. The question of intervention
turns on the degree of evil we face, on what the human rights viola-
tions are that we confront. Let us turn to that question.

10 Conduct Unbecoming of Civilized People

Over the decades, the United Nations and other authoritative bodies
have promulgated many lists of human rights, beginning with the
1948 United Nations Universal Declaration of Human Rights. To
read them is to discover a compendium of liberal and democratic
political ideals, rule-of-law principles, and the economic and cultural
components of a decent human life. The lists are aspirational in a
strong sense: much of the world comes nowhere near satisfying 
any of these rights, and few if any countries satisfy them all. The 
Universal Declaration includes the right to participate in the arts 
and sciences (Article 27), the right to universal suffrage with secret
ballots (Article 21), and the right to comprehensive social security
in the event of disability (Article 25). As a distillation of nearly four
centuries of political thought and experience, these ideas deserve
the utmost respect. Historically, they have all been fighting faiths,
and for good reason. Yet long lists are wish lists, and it appears
farfetched that any deviation from them requires a military response
from outsiders.

Instead, I want to suggest a very old-fashioned answer to the ques-
tion: “which human rights are worth going to war over?” The answer
is: those human rights the violation of which is uncivilized, so that
standing idly by while they are violated calls into question our very
commitment to civilization over barbarism.

The distinction between civilized and barbaric behavior is not the
same as the distinction between right and wrong. Eating stew with
your hands is uncivilized but not wrong; tax fraud is wrong but not
uncivilized. I am suggesting that the acts calling for military inter-
vention are those that are not merely wrong but wrong to the point
of being barbaric. Before considering in greater detail which rights
those might be, it is important to understand what this suggestion
means as a matter of theory.
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I regard the distinction between civilized and uncivilized behavior
as a kind of anthropological primitive, like the distinction between
food that is fit and unfit for human consumption, or between the
clean and the dirty, the wholesome and the disgusting, the pure and
the impure. Every human culture draws lines like these, making
them in that sense universal; and the various distinctions often have
some nonconventional basis—for example, you can not simply
declare poisons to be edible or excrement to be clean. But various
cultures draw the lines in different places, so that the distinction
between civilized and uncivilized is culturally relative and in that
respect insusceptible to rational or philosophical argument.

Let me illustrate with a familiar human-rights example. All the
Western European nations have for practical purposes abolished the
death penalty; the United States has not. My impression is that con-
temporary European revulsion to America’s death penalty rest very
little on philosophical argument; instead, Europeans tend to regard
the death penalty as uncivilized. Americans obviously do not.

The American philosopher Jeffrey Reiman has argued, convinc-
ingly to my mind, that there is no stronger argument against a fairly
administered death penalty than the insistence that it is uncivilized.46

Arguments about mistaken executions, tainted trials, and racial bias
implicitly concede that if these problems could be remedied the
death penalty would be acceptable; and philosophical arguments
against the death penalty are inconclusive at best. The institution of
criminal punishment, I am assuming, can be justified; it can best be
justified on retributive grounds; and the permissible upper limit
of retribution is the lex talionis, which would sanction executing 
murderers. That, in brief, is the case Reiman makes that the death
penalty is just punishment for murder.

But there is another side to the story. Nothing requires adminis-
tering the maximum justified punishment; and we have typically
understood the move toward greater civilization as a move toward
greater moderation in punishment. In Reiman’s words, “though the
death penalty is a just punishment for murder, abolishing the death
penalty is part of the civilizing mission of modern states.”47

This is a historicist argument, not a philosophical one. After all, it
is only a few decades since Europeans too saw nothing uncivilized
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about capital punishment. Americans have likewise become notice-
ably more restrained in their outlook. Today, capital punishment for
property offenses would horrify us; a hundred years ago we hung
horse thieves. Today, we would be outraged at the spectacle of exe-
cutions staged as public entertainments—but what Nietzsche rightly
called “festivals of cruelty” were standard fare everywhere for most
of human history. Dramatists in Shakespeare’s time complained
because executions emptied the theaters; as recently as the 1920s,
American lynch mobs were proud to be photographed in action, and
their members mailed picture postcards to their friends. The line
between civilization and barbarism is a shifting divide, not a philo-
sophical fixed point.

11 Universal Rights and Relative Civilization

To say this is not to endorse moral relativism which, as Stuart
Hampshire notes, “has always rested on an under-estimate of uni-
versal human needs.”48 As Hampshire elaborates, “There is nothing
. . . culture-bound in the great evils of human experience, re-
affirmed in every age and in every written history and in every
tragedy and fiction: murder and the destruction of life, imprison-
ment, enslavement, starvation, poverty, physical pain and torture,
homelessness, friendlessness.”49 These great evils, universally recog-
nized, form the basis of moral argument in every culture and every
epoch, regardless of how much the cultures’ positive ideals and con-
ceptions of the good vary. There is no society, and I will venture to
assert that there could be no society, in which gratuitous infliction
of the great evils is tolerable.

The entry point for relativism lies instead in the fact that in all
societies it is thought permissible under some circumstances to inflict
great evils on people. At the very least, hard-core violent criminals
must be isolated from society, even though imprisonment is one of
the great evils. Once this is admitted, then the question of which evils
may be inflicted under which justifications arises, and disagreements
among societies blossom. In Singapore, unlike the United States,
flogging is permissible to punish crimes; in Saudi Arabia, shari’a-
based law permits punishment by amputation. Punishments like
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these are thought barbaric in the United States, but apparently the
death penalty is fine. So are savagely long prison sentences: the U.S.
Supreme Court has upheld a life sentence for repeated petty frauds,
and life without parole for a first-offense drug possession.50 In the
United States, favoring life without parole for murderers makes you
a humanitarian. Elsewhere, people shake their heads at American
practices of punishment.

It is hard to find a principled rationale for such distinctions. I am
suggesting that there is none. Torture and mutilation are per se bar-
baric, uncivilized; imprisonment is not—and that’s the end of the
story. To repeat the basic point: there is nothing culturally relative
about recognizing the great evils, which are the same everywhere and
at all times. What is culturally relative is the recognition of which
great evils are off limits for civilized people. Controversial practices
such as capital punishment and female genital mutilation, which
some cultures find morally revolting and others applaud, make
visible the bedrock arbitrariness of the nevertheless necessary dis-
tinction between civilization and barbarism.

What about the commonplace idea that what makes practices
uncivilized is that they violate human dignity? Isn’t that a principled
rationale for the distinction? Torture, mutilation, and similar atro-
cious acts involve an assault on the human body. Confinement at least
leaves the inmate in possession of an undisturbed body and a free
mind—for the Stoics, all that is necessary for a decent human life.
Mutilation dishonors the body; torture overwhelms the mind with
distraction. Both, like rape, coercive medical experiments, and
other crimes against humanity (the legal term for uncivilized acts)
humiliate and mock. These are all crimes against humanity because
they are assaults on human dignity.

In the same way, one might argue that the notion of human dignity
underlies the other principal category of crimes against humanity
(the first category being acts like torture and mutilation that are per
se atrocious51 ). These are persecutions on ethnic, racial, or religious
grounds, including genocide.52 Group persecutions visit evils on
people regardless of anything they may have done. In this respect,
group persecutions are very different from political repression and
persecution which, abhorrent though it is, attacks people for choices
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they have made or actions they have performed. Human dignity,
which demands that people be treated as individuals, requires no
less.

So, of the three major categories of serious human rights viola-
tions—atrocious acts, group persecutions, and political repressions—
only the first two represent basic assaults on human dignity. Only
they are uncivilized. Although no record remains of how the term
“crimes against humanity” was chosen by the framers of the Nurem-
berg Charter, it seems clear that the term was intended to register
the judgment that these crimes represent a basic boundary-crossing
from civilization to barbarism.53

Now, I do not disagree that the special barbarism of crimes against
humanity is their affront to human dignity, over and above the 
tangible evils they inflict. But the concept of human dignity is too
abstract to provide a principled basis for distinguishing civilized from
uncivilized behavior. Human dignity is not a self-explanatory and
self-executing notion; neither is the famous Kantian formula of treat-
ing people as ends in themselves rather than means. Social meaning
matters immensely in giving content to ideas like these; we will never
be able to deduce from the Kantian formula alone that flogging 
violates human dignity while confinement does not. It is more 
plausible that our catalogue of crimes against humanity defines what
we mean by violations of human dignity. In effect, then, we recog-
nize offenses against human dignity because they are uncivilized,
rather than the other way around.

12 Intervention and Civilization: Is the Argument Neocolonialist?

It is time to make explicit the connection between civilization and
bystander shame. The hypothesis is that we should be ashamed to
remain bystanders in the face of evil when evil rises to the level of
barbarism. As democratic citizens, we should support intervention to
stop human rights violations when they seem not just wrong but 
barbaric to us, because it is shameful to remain uninvolved.

This is a disquieting conclusion, because we also recognize that
our distinction between the civilized and the barbaric is fluctuating
and fraught with relativism. In other words, one of the gravest steps
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we can take—going to war—rests on a judgment that has no philo-
sophical foundation and that others may reasonably disagree with.
It is a judgment, one might say, based largely on sentiment.54 To 
some observers, it was simply soft-headed emotionalism to support
the Kosovo intervention because the ethnic cleansing looked suffi-
ciently Holocaust-like, with boxcars of refugees and tragic columns
of displaced Albanians walking their trail of tears to the border. But
on the view defended here, sentimental criteria like these are signs
that civilization is under attack, and acting on them is not soft-
headed at all. It is, I fear, the best reason NATO had for going into
Kosovo.

I find these conclusions troubling for reasons that are obvious,
including the ease with which sentiments can be manipulated; but
I want to address explicitly one important objection that does not
worry me.

The objection is that the proposal smacks of neocolonialism.
America and countries that share its conception of human rights are
supposed to invade Kosovo or Rwanda to plant the flag of civiliza-
tion. Is this not just a newfangled version of taking up the white man’s
burden?

I believe that it is not, for two reasons. First, and most important,
humanitarian intervention does not have as its aim the conquest of
colonies, the installation of an exploitative foreign elite, or the exac-
tion of tribute and plunder. Colonialists hope to stay in the driver’s
seat as long as possible, but contemporary interveners wish desper-
ately to get out fast. Intervention simply is not colonialism. Second,
the aim is not to force an alien vision of the good on reluctant
people. Recall Hampshire’s crucial distinction between pluralism of
visions of the good—which is indisputable—and monism when it
comes to recognizing the great evils—which is also indisputable. It
is crucial that the aim of intervention is to stop the infliction of evils,
not to convert the heathen to an alternative conception of the good.
There is no reason to believe that Rwandans think murder is a central
practice of their civilization, or that the Somalis think deliberate
starvation is, or the Serbs think that mass expulsion is. To suppose
otherwise is to suppose something truly grotesque about Orthodox
or Islamic or sub-Saharan civilizations.
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In addition, the protection of human rights has been agreed to,
at least at the level of international agreements and political lip
service, throughout the world. That fact by itself pulls much of the
sting of the cultural imperialism argument.

13 Conclusion

The stance toward civilization I have been describing here resembles
what Richard Rorty has called “liberal irony”—liberal, because it
attaches primary importance to human rights and human dignity;
irony, because coupled with liberalism is an ironic awareness that
alternative stances are equally possible and, in an analytical sense,
equally defensible. Civilization is worth fighting for; civilization is also
culturally relative: Rorty’s liberal ironist embraces both propositions.

But Rorty also understands that as a stance for democratic citizens
deliberating about war, or for makers of military policy, irony is a
little too precious and a little too anemic.55 Ironists, according to
Rorty, are “never quite able to take themselves seriously because
[they are] always aware . . . of the contingency and fragility of their
final vocabularies. . . .”56 The ironist’s stance nests withdrawal within
commitment within withdrawal in an endless series of Chinese boxes.
This is not true to our experience.

For, in an important sense, relativist hesitations make life more
complicated than it actually is. As an intellectual matter, one can rec-
ognize that standards of civilized behavior vary greatly among times
and places, and that no a priori argument is going to settle the ques-
tion. When we witness barbaric evil in action, matters assume a dif-
ferent aspect. The perpetrators become incomprehensible to us; the
victims’ sufferings overwhelm our imaginations. At that point, the
distinction between the civilized and the barbaric appears like a
bright line inscribed in the world; relativistic doubts evaporate.

But of course the perpetrators of barbaric evil are no more incom-
prehensible than any of us. One unhappy lesson of Kosovo, Bosnia,
and Rwanda is that getting people to murder and torment 
their neighbors is not hard; in some ways, it turns out to be ridicu-
lously easy. Our neighbors could do it; so could we. Civilization, we
realize, is a perilously thin membrane between us and the lord of
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the flies.57 All the more reason to be ashamed if we are not willing
to defend it.
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determination are alike in that both are antiindividualistic, and they subordinate 
the interest in human rights to national or political communities that they take to
be ontologically prior to individual humans. Conversely, when an existing state
engages in violent repression of ethnic separatist movements, human rights advo-
cates will join with nationalists to condemn the state; implicitly, their condemnation
places the state on a lower plane than either individual human beings or national
groups. Finally, political liberals sometimes insist that political significance is to be
found only in the interests of human individuals and the states they choose to govern
them; nationalists who insist that ethnic identity is thicker than liberal political bonds
will be regarded as tribalist fanatics. It is hardly surprising that the protection of
human rights appears to garner the least political support of the three. States have
the guns, and ethnicities have the numbers.

10. I have argued this interpretation at greater length in my essay, “The Legacies of
Nuremberg,” in David Luban, Legal Modernism (Ann Arbor: University of Michigan
Press, 1994), 335–378.

11. For discussions of the legality of the intervention see, e.g., Roberts, “NATO’s
‘Humanitarian War’ Over Kosovo,” 103–108; Catherine Guicherd, “International Law
and the War in Kosovo,” Survival 41 (1999): 19–34.

12. “Secretary-General Presents His Annual Report to General Assembly,” U.N. Press
Release SG/SM7136, GA/9596, September 20, 1999.

13. “The Romance of the Nation-State,” Philosophy & Public Affairs 9 (1980): 392–397;
reprinted in International Ethics: A Philosophy & Public Affairs Reader.

14. As Stanley Hoffman objected to Charles Beitz’s antistatist view, “it is blissfully
unpolitical, since he keeps forgetting that it is the very states he distrusts that will
have to carry out the principles of justice.” Stanley Hoffman, Duties Beyond Borders:
On the Limits and Possibilities of Ethical International Politics (Syracuse: Syracuse 
University Press, 1980), 57.

15. The Kosovo Liberation Army (KLA) offers a case in point: the KLA was simul-
taneously a defender of human rights, a rebel force with political ambitions of 
its own, and (as Milosevic charged) a criminal enterprise engaged in smuggling, 
terrorism, and drug trafficing.

16. On this point, see Allen Buchanan, “The Internal Legitimacy of Humanitarian
Intervention,” Journal of Political Philosophy 7 (1999), 71–87.

17. One reason Kant favored a republican constitution was that it would remove the
decision to go to war from bellicose princes to the ordinary citizens who actually bear
the burdens of war and would therefore not consent. Kant, “Perpetual Peace,” in
Hans Reiss, ed., Kant’s Political Writings, 2nd ed. (Cambridge: Cambridge University
Press, 1991 ), 100.

18. For a strong defense of this view in the context of Kosovo, see David Fromkin,
Kosovo Crossing: American Ideals Meet Reality on the Balkan Battlefields (New York: Free
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Press, 1999), 168. Fromkin believes that interventions should be limited to regions
where the United States has vital strategic interests at stake.

19. Lea Brilmayer, American Hegemony: Political Morality in a One-Superpower World
(New Haven: Yale University Press, 1994).

20. Obviously there are exceptions, most recently the Australian intervention in East
Timor.

21. In practice, it may often turn out that Fromkin’s “vital interests” test provides a
useful rough-and-ready proxy for winnability: regions where a nation has no vital
interests are very likely regions that are logistically remote and hard to campaign in.
But this was not the case in Kosovo.

22. Philip Gourevitch, We Wish to Inform You That Tomorrow We Will Be Killed With Our
Families: Stories From Rwanda (New York: Picador, 1998), 149–154; Gérard Prunier, The
Rwanda Crisis: History of a Genocide (New York: Columbia University Press, 1997),
274–275.

23. British Prime Minister Tony Blair has offered a slightly different list of five nec-
essary conditions for humanitarian intervention: that the intervener is sure of the
facts; that diplomacy has been exhausted; that the intervention is militarily feasible;
that the intervener is ready for the long term and not simply seeking an exit strat-
egy; and that national interests are involved. Speech, April 22, 1999, quoted in
Roberts, 119. The Clinton administration’s criteria for participating in United
Nations peace-keeping operations is set out in Presidential Decision Directive 25
(May 1994).

24. Prunier, 1–41, 89n, 102–107.

25. Gourevich, 155.

26. Ibid., 154–161. For a slightly less hostile account by a participant in the French
intervention, see Prunier, 277–311.

27. I examine this argument in David Luban, “Action and Reaction in International
Law,” Proceedings of the American Society of International Law, 1987 (1987): 420–426.

28. David Hume incisively objects to social contract theory that neither tacit nor
explicit consent is ever tendered to governments, and that far from consent being
the source of loyalty, consent possesses no more moral force than loyalty. Hume, “Of
the Original Contract,” in Essays: Moral, Political, and Literary, ed. Eugene F. Miller
(Indianapolis: Liberty Classics, 1985), 465–487. The view I present here acknowl-
edges Hume’s point; but unlike Hume, I regard loyalty and support for a govern-
ment as the form consent assumes in politics.

29. “Just War and Human Rights,” 209.

30. I was thus wrong when I wrote, “Such rights are worth fighting for . . . not only
by those to whom they are denied but, if we take seriously the obligation which is
indicated when we speak of human rights, by the rest of us as well (although how
strictly this obligation is binding on ‘neutrals’ is open to dispute).” “Just War and
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Human Rights,” 210. The final parenthetical comment shows some awareness that
the argument is not as simple as I was making it out to be.

31. The argument that follows closely follows the reasoning of Buchanan, “The 
Internal Legitimacy of Humanitarian Intervention,” 84–85.

32. Most people who believe in human rights also believe that human beings are of
equal intrinsic worth, but this is not essential. A caste-ridden or patriarchal society
can still be committed to the idea that even unequal people are entitled to a certain
basic level of decent treatment. Believing that human beings are ends in themselves
does not by itself guarantee believing in human equality: some ends in themselves
may be more valuable than others.

33. In his recent book What We Owe to Each Other (Harvard University Press, 1999,
ch. 2), T. M. Scanlon argues that there is no way to read off from the bare claim that
something is valuable the particular reasons for action that it generates. Artworks are
valuable in a different way from friendship, and we honor the value of artworks dif-
ferently than we honor the value of friendship; the value of art and friendship provide
different reasons for action. For that reason, the proposition that something is valu-
able functions as something like a placeholder for a more specific set of reasons for
action, and when we inquire what we should do to honor the value of something,
the claim of value “passes the buck” to the reasons that it summarizes. If Scanlon is
right, then my claim that the value of humans provides a reason for intervening
against rights-violations begs the question by passing the buck back to the value of
humans. Not every kind of value is honored by being actively promoted, so we cannot
assume that human value provides reasons for promoting the rights of other people.
However, it seems to me uncontroversial that the value of humans is honored by
being actively promoted; and, even on Scanlon’s view, once we recognize that some
action is an appropriate way to respect a value, the value can still rightly be deemed
the source of the reasons.

34. The standard source is David S. Wyman, The Abandonment of the Jews: America and
the Holocaust, 1941–1945 (New York: Pantheon, 1984).

35. Karl Jaspers, The Question of German Guilt, trans. E. B. Ashton (New York: Dial
Press, 1947), 32.

36. One important interpretive question is whether Jaspers is talking about 
humanity-wide guilt or community-wide guilt. In his sense, are we coresponsible (as
he says) for “every wrong and every injustice in the world,” or only (as he also says)
for crimes committed in our presence—by extension, crimes committed within our
own community? One of Jaspers’s most distinguished present-day exponents inter-
prets metaphysical guilt along communitarian lines, as a kind of guilt for what others
in my group have done—it is a guilt based on recognizing that group identity is
founded on shared group attitudes, including attitudes like racism that led to the
crimes. Larry May, Sharing Responsibility (Chicago: University of Chicago Press, 1992),
152–155. If that is what Jaspers meant, his idea will not be of use in explaining the
response of many people to the events in Bosnia, Rwanda, and Kosovo—that we are
sullied if we stand by and allow atrocities to happen, even when the perpetrators and
victims are all strangers in a strange land with whom we share very little.

But I don’t think this gets at the core of Jaspers’s idea. Remember that Jaspers was
addressing fellow-Germans about their own guilt, and his theme naturally leads him
to emphasize guilt within the community. Elsewhere in his book, however, Jaspers
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expands his discussion to “the responsibility of the inactive bystander” outside 
of Germany, and speaks about “solidarity not only among fellow-citizens but 
also among Europeans and among mankind.” Jaspers, 92. He adds: “We have the
right to recall that the others, not under terrorism, also remained inactive—that 
they let pass . . . events which, as occurring in another country, they did not regard
as their concern.” Ibid., 95; see also 96. When Jaspers writes that “[m]etaphysical
guilt is the lack of absolute solidarity with the human being as such” (ibid., 71), 
he plainly has humanity-wide guilt in mind. Moreover, even when he is speaking 
only of German metaphysical guilt, Jaspers is not referring to attitudes that ordinary
Germans shared with the Nazis. He is referring to their failure to “go into the 
streets when our Jewish friends were led away; [to] scream until we too were
destroyed.” Ibid., 72. He is talking about the guilt of cautious anti-Nazis, not uncon-
scious Nazis.

37. Jaspers, 32, 71–73. It is important, however, that Jaspers did think that there was
a moral obligation to take risks. “I may be morally bound to risk my life . . . but there
is no moral obligation to sacrifice one’s life in the sure knowledge that nothing will
have been gained. Morally we have a duty to dare, not a duty to choose certain doom.”
Ibid., 71.

38. Ibid., 71.

39. Ibid., 32.

40. “That I live after such a thing has happened weighs on me as indelible guilt.”
Ibid., 32. Again: “I know from a voice within myself: I am guilty of being still alive.”
Ibid., 71. Again: “We are guilty of being alive.” Ibid., 72.

41. Ibid., 33.

42. Robert Nozick goes so far as to say that because of the Holocaust, “Humanity has
lost its claim to continue.” Robert Nozick, The Examined Life: Philosophical Meditations
(New York: Simon and Shuster, 1989), 238. Setting to one side the bathos in Nozick’s
reflection, it appears to me that Nozick is framing the same intuition as Jaspers, that
the Holocaust is a kind of stain on those who were not murdered. There is no bathos
in Jaspers.

43. Roberts, 104. For a similar thought, see Ignatieff, Virtual War, 178.

44. There is an important difference between Jaspers’s ideal of unconditional soli-
darity and the more individualist Kantian ideal of respect for human beings as ends
in themselves. The Kantian ideal regards human beings as possessors and sources of
value, whereas Jaspers’s ideal of unconditional solidarity needs to assume nothing
about the value of human beings. Even on the nihilistic assumption that human
beings are without any value at all, we may nevertheless prize the ideal of solidarity:
there can be solidarity among the damned (a theme touchingly explored in litera-
ture from Dante’s Inferno to Waiting for Godot). Conversely, respect for individual
human beings as ends in themselves need not—and, in many versions of liberalism,
does not—require stronger forms of solidarity than mutual respect and tolerance.
This difference may account in part for the difference between Jaspers and Kantian
liberals such as Rawls and Nozick.

45. The importance of frustrating perpetrators over and above helping victims has
overtones of general deterrence, that is, responding punitively to wrongdoing to
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deter future wrongdoing by others. This raises delicate issues, however: if general
deterrence were the main point of the Kosovo intervention, then it might be 
justified even if intervening made matters worse for both the Kosovar Serbs and 
Albanians. Thus, general deterrence cannot be the only point. Thanks to Neal 
Katyal for raising this issue.

46. Jeffrey Reiman, “Justice, Civilization, and the Death Penalty: Answering van den
Haag,” Philosophy and Public Affairs 14 (1985): 115–148.

47. Ibid., 115.

48. Stuart Hampshire, Innocence and Experience (Cambridge: Harvard University
Press, 1989), 90.

49. Ibid.

50. Rummel v. Estelle, 445 U.S. 263 (1980) (sustaining life sentence for repeated
petty frauds totaling $228); Hutto v. Davis, 454 U.S. 370 (1981) (sustaining 40-year
sentence for possession of less than nine ounces of marijuana); Harmelin v. 
Michigan, 501 U.S. 957 (1991) (sustaining life without parole for first-offense cocaine
possession, and holding that although cruel, the sentence is not cruel and unusual).

51. Article 6(c) of the Nuremberg Charter includes as crimes against humanity
“murder, extermination, enslavement, deportation and other inhumane acts,”
among which we might include deliberate starvation (such as the Somali warlords
practice), enforced disappearance, the theft of children, and coercive medical exper-
imentation. My list does not correspond exactly with the extension given by law to
the concept “other inhumane acts.” For details, see M. Cherif Bassiouni, Crimes
against Humanity in International Criminal Law, 2nd ed. (The Hague: Kluwer, 1999),
330–368.

52. I take this language from Article 18 of the International Law Commission’s 1996
Draft Code of Crimes against the Peace and Security of Mankind, quoted in
Bassiouni, 192. In international law, genocide and crimes against humanity are dis-
tinct offenses, but it makes conceptual sense to classify genocide together with lesser
forms of group persecution as one distinct kind of crimes against humanity. By con-
trast, I deliberately treat the category of political persecution separately, even though
it is lumped together with racial and religious persecution in all the legal definitions
of crimes against humanity, because political persecutions seem different in kind
from persecutions on the basis of membership in an ascriptive group.

Roughly speaking, my distinction between atrocious acts and group persecutions
corresponds with the two conceptually distinct but overlapping types of crimes
against humanity: treating people in atrocious ways, regardless of their group 
membership, and persecuting people because of their group membership, regard-
less of whether the persecution consists of atrocious acts.

53. According to Bassiouni, the term was chosen by Robert Jackson in consultation
with Hersch Lauterpacht, and the choice to say virtually nothing about its origin grew
at least in part out of something akin to bystander shame on the part of the Allies
for having ignored the crimes against humanity during most of the war. Bassiouni,
17–18.

54. Richard Rorty has argued that the human rights culture is entirely the product
of sentimental education. Richard Rorty, “Human Rights, Rationality, and Senti-
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mentality,” in Stephen Shute and Susan Hurley, eds., On Human Rights: The Oxford
Amnesty Lectures 1993 (New York: Basic Books, 1993). I would add: education backed
by the possibility of force.

55. Richard Rorty, “Private Irony and Liberal Hope,” in Contingency, Irony, and 
Solidarity (Cambridge: Cambridge University Press, 1989), 85–88.

56. Rorty, Contingency, Irony, and Solidarity, 73–74.

57. Whether this turns out to be for reasons grounded in rational behavior, in social
psychopathology, or in collective myths is an all-important question. For sophisticated
examples of these three explanatory strategies see Russell Hardin, One for All: The
Logic of Group Conflict (Princeton: Princeton University Press, 1995), 142–182 
(rational choice explanation); Ervin Staub, The Roots of Evil: The Origins of Genocide
and Other Group Violence (Cambridge: Cambridge University Press, 1989) (social psy-
chology); Julie A. Mertus, Kosovo: How Myths and Truths Started a War (Berkeley:
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Capabilities and Human Rights

Martha Nussbaum

Introduction

When governments and international agencies talk about people’s
basic political and economic entitlements, they standardly use the
language of rights. When constitutions are written in the modern
era, and the framers wish to identify a group of particularly urgent
interests that deserve special protection, once again it is the language
of rights that is standardly preferred.

The language of rights has a moral resonance that makes it hard
to avoid in contemporary political discourse. But it is certainly not
on account of its theoretical and conceptual clarity that it has been
preferred. There are many different ways of thinking about what
a right is, and many different definitions of “human rights.”1 For
example, rights are often spoken of as entitlements that belong to
all human beings simply because they are human, or as especially
urgent interests of human beings as such that deserve protection
regardless of where people are situated.2 Within this tradition there
are differences. The dominant tradition has typically grounded
rights in the possession of rationality and language, thus implying
that nonhuman animals do not have them, and that mentally
impaired humans may not have them. Some philosophers have main-
tained that sentience, instead, should be the basis of rights; thus all
animals would be rights bearers.3 In contrast to this entire group of
natural-rights theorists, there are also thinkers who treat all rights as



artifacts of state action.4 The latter position would seem to entail that
there are no human rights where there is no state to recognize them.
Such an approach appears to the holders of the former view to do
away with the very point of rights language, which is to point to the
fact that human beings are entitled to certain types of treatment
whether or not the state in which they happen to live recognizes this
fact.

There are many other complex unresolved theoretical questions
about rights. One of them is the question whether the individual is
the only bearer of rights, or whether rights belong as well to other
entities, such as families, ethnic, religious, and linguistic groups, 
and nations. Another is whether rights are to be regarded as side-
constraints on goal-seeking action, or as parts of a goal that is to be
promoted.5 Still another unresolved question is whether rights
(thought of as justified entitlements) are correlated with duties. If A
has a right to S, then it would appear there must be someone who
has a duty to provide S to A. But it is not always clear who has these
duties—especially when we think of rights in the international
context. Again, it is also unclear whether all duties are correlated
with rights. One might hold, for example, that we have a duty not to
cause pain to animals without holding that animals have rights—if,
for example, one accepted one of the classic accounts of the basis of
rights that makes reference to the abilities of speech and reason as
the basis, and yet still believed that we have other strong reasons not
to cause animals pain.

Finally, there are difficult theoretical questions about what rights
are to be understood as rights to. When we speak of human rights,
do we mean, primarily, a right to be treated in certain ways? A right
to a certain level of achieved well-being? A right to certain resources
with which one may pursue one’s life plan? A right to certain oppor-
tunities and capacities with which one may, in turn, make choices
regarding one’s life plan? Political philosophers who debate about
the nature of equality standardly tackle a related question head on,
asking whether the equality most relevant to political distribution
should be understood, primarily, as equality of well-being, or equal-
ity of resources, or equality of opportunity, or equality of capabili-
ties.6 The language of rights to some extent cuts across this debate
and obscures the issues that have been articulated in it.
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Thus one might conclude that the language of rights is not espe-
cially informative, despite its uplifting character, unless its users link
their references to rights to a theory that answers at least some of
these questions.7 It is for this reason, among others, that a different
language has begun to take hold in talk about people’s basic enti-
tlements. This is the language of capabilities and human function-
ing. Since 1993 the Human Development Reports of the United Nations
Development Programme (UNDP)8 have assessed the quality of life
in the nations of the world using the concept of people’s capabili-
ties, by which is meant their abilities to do and to be certain things
deemed valuable. Under the influence of economist and philoso-
pher Amartya Sen, they have chosen that conceptual framework as
basic to intercountry comparisons and to the articulation of goals for
public policy.

Along with Sen, I have been one of the people who has pioneered
what is now called the “capabilities approach,” defending its impor-
tance in international debates about welfare and quality of life. My
own use of this language was originally independent and reflected
the fact that Aristotle used a notion of human capability (Greek
dunamis) and functioning (Greek energeia) to articulate some of the
goals of good political organization.9 But the projects soon became
fused: I increasingly articulated the Aristotelian idea of capability
in terms pertinent to the contemporary debate,10 while Sen increas-
ingly emphasized the ancient roots of his idea.11 In a variety of con-
texts, we argued that the capabilities approach was a valuable
theoretical framework for public policy, especially in the interna-
tional development context. We commended it to both theoreticians
and practitioners as offering certain advantages over approaches that
focus on opulence (GNP per capita), or welfare (construed in terms
of utility or desire satisfaction), or even the distribution of basic
resources.12

Both Sen and I stated from the start that the capabilities approach
needs to be combined with a focus on rights. Sen wrote about rights
as central goals of public policy throughout the period during which
he developed the approach.13 I stressed from the start that Aristotle’s
theory was grossly defective because it lacked a theory of basic
human rights, especially rights to be free from government inter-
ference in certain areas of choice.14 More recently, responding to
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communitarian critics of rights-based reasoning and to international
discussions that denigrate rights in favor of material well-being, both
Sen and I have even more strongly emphasized the importance of
rights to our own capabilities approach, stressing the various roles
liberty plays within our respective theories and emphasizing the
closeness of our approach to liberal theories such as that of John
Rawls.15

Moreover, rights play an increasingly large role inside the account
of what the most important capabilities are. Unlike Sen, who prefers
to allow the account of the basic capabilities to remain largely
implicit in his statements, I have produced an explicit account of the
most central capabilities that should be the goal of public policy. The
list is continually being revised and adjusted in accordance with my
methodological commitment to cross-cultural deliberation and crit-
icism. But another source of change has been an increasing deter-
mination to bring the list down to earth, so to speak, making the
“thick vague conception of the good”16 a little less vague, so that it
can do real work guiding public policy. At this point, the aim is to
come up with the type of specification of a basic capability that could
figure in a constitution,17 or perform apart from that the role of a
constitutional guarantee. In the process, I have increasingly used the
language of rights, or the related language of liberty and freedom,
in fleshing out the account of the basic capabilities.

Thus, in HC I speak of “legal guarantees of freedom of expression
. . . and freedom of religious exercise” as aspects of the general capa-
bility to use one’s mind and one’s senses in a way directed by one’s
own practical reason. I also speak of “guarantees of noninterference
with certain choices that are especially personal and definitive of self-
hood,” and of “the freedoms of assembly and political speech.”18 In
a forthcoming paper, I use the language of rights itself in articulat-
ing the capability to seek employment outside the home, and several
of the other important capabilities.19 In part, this is a rhetorical
choice, bringing the list of capabilities into relation with interna-
tional human rights instruments that have a related content. But in
part it also reflects a theoretical decision to emphasize the affiliations
of the approach with liberal rights-based theories in an era of wide-
spread reaction against the Enlightenment and its heritage.
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But there are still some large questions to be answered. The rela-
tionship between the two concepts remains as yet underexplored.
Does the capabilities view supplement a theory of rights, or is it
intended to be a particular way of capturing what a theory of rights
captures? Is there any tension between a focus on capabilities and a
focus on rights? (Are the two approaches competitors?) On the other
hand, is there any reason why a capabilities theorist should welcome
the language of rights—that is, is there anything in the view itself
that leads naturally in the direction of recognizing rights? (Would a
natural-law Catholic theorist who used an Aristotelian language of
capability and functioning but rejected liberal rights-based language
be making a conceptual error?)20 Does the capabilities view help us
to answer any of the difficult questions that I sketched above, which
have preoccupied theorists of rights? Does the capabilities view
incline us to opt for any particular set of answers to the various ques-
tions about rights or any particular conception of rights? (For
example, is Sen right to think that the capabilities view supports a
conception of rights as goals, rather than as side constraints?21)
Finally, is there any reason, other than a merely rhetorical one, why
we should continue to use the language of rights in addition to the
language of capabilities?

In short, this conceptual relationship needs further scrutiny.22

Commenting on Sen’s Tanner Lectures in 1987, Bernard Williams
expressed sympathy with the capabilities approach, but called for a
conceptual investigation:

I am not very happy myself with taking rights as the starting point. The
notion of a basic human right seems to me obscure enough, and I would
rather come at it from the perspective of basic human capabilities. I would
prefer capabilities to do the work, and if we are going to have a language
or rhetoric of rights, to have it delivered from them, rather than the other
way around. But I think that there remains an unsolved problem: how we
should see the relations between these concepts.23

This essay is a contribution to that project. I shall not be able to
answer all the outstanding questions, and I shall certainly not be able
to offer a theory of rights that solves all the problems I outlined. But
I hope to illuminate some of the issues that must be faced when one
attempts to connect the two ideas, some of the options one has, some
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of the problems that arise, and some of the positive dividends one
may reap.

I shall begin by describing the capabilities approach and the moti-
vations for its introduction: what it was trying to do in political phi-
losophy, how it commended itself by contrast to other standard ways
of thinking about entitlements. Then I shall briefly clarify the con-
nection between the capabilities approach and liberal theories of
justice. Finally I shall turn to my central topic.

1 The Capabilities Approach: Motivation and Argument

Why, then, should there be a theory of human capabilities? What
questions does it answer, and what is its practical point? Why should
an international agency such as the UNDP use a measure of quality
of life based on human capability and functioning, rather than other
more traditional measures: those based, for example, on opulence
(GNP per capita), on utility (construed as the satisfaction of prefer-
ence and desire), or on a distribution of resources that satisfies some
constraint, whether it be a social minimum, or the Rawlsian “differ-
ence principle,” or some more exacting egalitarian condition?

The account of human capabilities has been used as an answer to
a number of distinct questions, such as: What is the living standard?24

What is the quality of life?25 And, What is the relevant type of equal-
ity that we should consider in political planning?26 It has also been
closely linked to discussion of a theory of justice: in particular, with
the need such a theory has for an account of what it is trying to
achieve for people. I believe that the most illuminating way of think-
ing about the capabilities approach is that it is an account of the
space within which we make comparisons between individuals and
across nations as to how well they are doing. This idea is closely
linked with the idea of a theory of justice, since one crucial aim of
a theory of justice typically is to promote some desired state of
people; and in “Aristotelian Social Democracy” I linked it closely to
an account of the proper goal of government, to bring all citizens
up to a certain basic minimum level of capability. But up to a point
the approach is logically independent of a theory of justice, since a
theory of justice may acknowledge many constraints with regard to
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how far it is entitled to promote people’s well-being. (For example,
Robert Nozick could grant that capabilities are the relevant space
within which to make comparisons of well-being, while denying 
that this has anything at all to do with a theory of justice, since he
rejects theories of justice based on a “patterned end-state” concep-
tion, preferring to define justice solely in terms of procedures and
entitlements.27

The capabilities idea is also closely linked to a concern with equal-
ity in that Sen has always used it to argue that people are entitled to
a certain level of rough material and social equality. But, strictly
speaking, these two concerns of Sen’s are logically independent. One
might agree that capabilities are the relevant space within which to
compare lives, and nations, and yet hold that equality of capability is
not the appropriate goal. Capabilities inform us as to what type of
equality might be thought pertinent; they do not by themselves 
tell us whether we should value an equal distribution or some other
distribution.

As a theory of the relevant space within which to make compar-
isons, the capabilities approach is best understood by contrasting
it with its rivals in the international development arena. The most
common method of measuring the quality of life in a nation, and
making cross-national comparisons, used to be simply to enumerate
GNP per capita. This crude method is reminiscent of the economics
lesson imagined by Charles Dickens in Hard Times (and used by Sen
and me to introduce our volume on The Quality of Life):

“And he said, Now, this schoolroom is a Nation. And in this nation,
there are fifty millions of money. Isn’t this a prosperous nation? Girl number
twenty, isn’t this a prosperous nation, and a’n’t you in a thriving state?”

“What did you say?” asked Louisa.
“Miss Louisa, I said I didn’t know. I thought I couldn’t know whether it

was a prosperous nation or not, and whether I was in a thriving state or not,
unless I knew who had got the money, and whether any of it was mine. But
that had nothing to do with it. It was not in the figures at all,” said Sissy,
wiping her eyes.

“That was a great mistake of yours,” observed Louisa.28

In short, the crude approach does not even tell us who has the
money, and thus typically gave high marks to nations such as South
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Africa, which contained enormous inequalities. Still less did it
provide any information at all about elements of human life that
might be thought very important in defining its quality but that
are not always well correlated with GNP per capita: eduational oppor-
tunities, health care, life expectancy, infant mortality, the presence
or absence of political liberties, the extent of racial or gender
inequality.

Somewhat less crude is an economic approach that measures
quality of life in terms of utility, understood as the satisfaction of pref-
erence or desire. This approach at least has the advantage of con-
cerning itself to some degree with distribution in the sense that it
looks at how resources are or are not going to work to make people’s
lives better. But it has severe shortcomings. First, there is the famil-
iar problem that utilitarianism tends to think of the social total (or
average) as an aggregate, neglecting the salience of the boundaries
between individual lives.29 As Rawls pointed out, this means that it
can tolerate a result in which the total (or average) is good enough,
but where some individuals suffer extremely acute levels of depriva-
tion, whether of resources or of liberty. In that sense, it doesn’t tell
Sissy “who has got the money and whether any of it is mine,” any
more than does the GNP-based approach. (Indeed, Sissy’s teacher
was clearly a Benthamite Utilitarian.) Rawls was convinced that the
failure of utilitarianism to justify adequately strong protections for
the basic political liberties, given this propensity to aggregate, was 
by itself sufficient reason to reject it. Bernard Williams, similarly, has
considered utilitarianism’s neglect of the “separateness of persons”
to be a cardinal failure and a reason why the theory cannot give an
adequate account of social well-being.30

A second problem with utilitarianism is its commitment to the
commensurability of value, the concern to measure the good in
terms of a single metric and thus to deny that there are irreducibly
plural goods that figure in a human life. Both Sen and I have pursued
this question extensively apart from our work on capabilities.31 But it
has also had importance in justifying the capabilities approach, since
the quality of life seems to consist of a plurality of distinct features,
features that cannot be simply reduced to quantities of one another.
This limits the nature of the trade-offs it will be feasible to make.32
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But a third feature of utilitarianism has been even more central to
the capability critique. As Sen has repeatedly pointed out, people’s
satisfactions are not very reliable indicators of their quality of life.
Wealthy and privileged people get used to a high level of luxury and
feel pain when they do not have delicacies that one may think they
do not really need. On the other hand, deprived people frequently
adjust their sights to the low level they know they can aspire to,
and thus actually experience satisfaction in connection with a very
reduced living standard. Sen gave a graphic example: In 1944, the
year after the Great Bengal Famine, the All-India Institute of Hygiene
and Public Health did a survey. Included in this survey were a large
number of widows and widowers. The position of widows in India is
extremely bad in all kinds of ways but notoriously in terms of health
status. But on the survey only 2.5 percent of widows, as against 48.5
percent of widowers, reported that they were either ill or in indif-
ferent health. And when the question was just about “indifferent
health,” as opposed to illness (for which we might suppose there are
more public and objective criteria), 45.6 percent of widowers said
their health was “indifferent,” as opposed to zero percent of the
widows. The likely explanation for this is that people who have stan-
dardly been malnourished, who have in addition been told that they
are weak and made for suffering, and who, as widows, are told that
they are virtually dead and have no rights, will be unlikely to recog-
nize their fatigue and low energy as a sign of bodily disease; not so
males, who are brought up to have high expectations for their own
physical functioning. Sen concludes: “Quiet acceptance of depriva-
tion and bad fate affects the scale of dissatisfaction generated, and
the utilitarian calculus gives sanctity to that distortion.”33

This phenomenon of “adaptive preferences” has by now been
much studied in the economic literature,34 and it is now generally
recognized as a central problem, if one wants to use the utilitarian
calculus for any kind of normative purpose in guiding public policy.35

This is especially likely to be true when we are studying groups that
have been persistent victims of discrimination, who may as a result
have internalized a conception of their own unequal worth. It is
certain to be true when we are concerned with groups who have in-
adequate information about their situation, their options, and the

125
Capabilities and Human Rights



surrounding society—as is frequently the case, for example, with
women in developing countries. For these reasons, then, the utility-
based approach seems inadequate as a basis for offering comparisons
of quality of life.

More promising by far is an approach that looks at a group of basic
resources and then asks about their distribution, asking, in particu-
lar, how well even the worst-off citizens are doing with respect to the
items on the list. Such is the approach of John Rawls, who, in A Theory
of Justice and subsequent works, advanced a list of the “primary
goods,” intended to be items that all rational individuals, regardless
of their more comprehensive plans of life, would desire as pre-
requities for carrying out their plans of life.36 These items include
liberties, opportunities, and powers; wealth and income; and the
social basis of self-respect. (More recently, Rawls has added freedom
of movement and the free choice of occupation.37) The idea is that
we measure who is better off and less well off by using such a list of
primary resources; that information is used, in turn, by the parties
who are choosing principles of justice. Notice that this list is hetero-
geneous. Some of its items are capacities of persons: liberties, oppor-
tunities, powers; the social basis of self-respect is a complex property
of society’s relation to persons; but income and wealth are pure
resources. And income and wealth frequently play a central role in
the measurement of who is better and worse off. 38 Rawls was at pains,
moreover, to state that this list of “primary goods” is not a compre-
hensive theory of what is good or valuable in life.39 The attraction of
operating with a list of resources, for Rawls, is that it enables the
approach to steer clear of prescribing the basic values of human
life, which individuals must be able to select for themselves, in ac-
cordance with their own more comprehensive religious or ethical
conceptions.

Sen’s basic argument against Rawls, for the past twenty years, has
been that the space of resources is inadequate as a space within which
to answer questions about who is better and who worse off. This is
so because individuals vary greatly in their need for resources and in
their ability to convert resources into valuable functionings. Some of
these differences are physical. Nutritional needs vary with age, occu-
pation, and sex. A pregnant or lactating woman needs more nutri-
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ents than a nonpregnant woman. A child needs more protein than
an adult. A person whose limbs work well needs few resources to be
mobile, whereas a person with paralyzed limbs needs many more
resources to achieve the same level of mobility. Many such variations
escape our notice if we live in a prosperous nation that can afford to
bring all individuals to a high level of physical attainment; in the
developing world we must be highly alert to these variations in need.
Some of the variations, again, are social, and have to do with tradi-
tional social hierarchies. If we wish to bring all citizens of a nation
to the same level of educational attainment, we will need to devote
more resources to those who encounter obstacles from traditional
hierarchy or prejudice: thus women’s literacy will prove more expen-
sive than men’s literacy in many parts of the world. This means that
if we operate only with an index of resources, we will frequently rein-
force inequalities that are highly relevant to well-being. An approach
focusing on resources does not go deep enough to diagnose obsta-
cles that can be present even when resources appear to be adequately
spread around, causing individuals to fail to avail themselves of opor-
tunities that they in some sense have (such as free public education,
or the vote, or the right to work).

For this reason, we argue that the most appropriate space for com-
parisons is the space of capabilities. Instead of asking “How satisfied
is person A?” or “How much in the way of resources does A
command?” we ask the question, “What is A actually able to do and
to be?” In other words, about a variety of functions that would seem
to be of central importance to a human life, we ask, is the person
capable of this or not? This focus on capabilities, unlike the focus on
GNP, or on aggregate utility, looks at people one by one, insisting
on locating empowerment in this life and in that life, rather than in
the nation as a whole. Unlike the utilitarian focus on satisfactions, it
looks not at what people feel about what they do, but about what
they are actually able to do.40 Nor does it make any assumptions about
the commensurability of the different pursuits: indeed, it denies that
the most important functions are all commensurable in terms of a
single metric, and it treats the diverse functions as all important and
all irreducibly plural.41 Finally, unlike the focus on resources, it is con-
cerned with what is actually going on in the life in question: not how
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many resources are sitting around, but how they are actually going
to work in enabling people to function in a fully human way.42

2 The Central Human Capabilities

Sen has focused on the general defense of the capability space, and
he has not offered any official account of what the most central
human capabilities are, although in practice he has to some extent
done so by focusing on some areas of human life and not others in
constructing the measures used in the Human Development Report.
Again, his recent book on India gives many concrete examples of the
importance and the interrelationships of various different concrete
human capabilities.43 I, by contrast, have focused on the task of pro-
ducing such a working list, describing a methodology by which we
might both generate and justify such a list44 and defending the whole
project of giving such a list against the objections of relativists and
traditionalists.45 The list is supposed to be a focus for political plan-
ning, and it is supposed to select those human capabilities that can
be convincingly argued to be of central importance in any human
life, whatever else the person pursues or chooses.

The central capabilities are not just instrumental to further pur-
suits: they are held to have value in themselves, in making a life fully
human. But they are held to have a particularly central importance
in everything else we plan and choose. In that sense, they play a role
similar to that played by primary goods in Rawls’s more recent
account: they support our powers of practical reason and choice, and
they have a special importance in making any choice of a way of life
possible. They thus have a special claim to be supported for political
purposes in societies that otherwise contain a great diversity of views
about the good. I do not think of the political sphere in exactly the
way that Rawls conceives it, since I do not make the assumption that
the nation-state should be the basic deliberative unit,46 and the
account is meant to have broad applicatibility to cross-cultural delib-
erations. Nonetheless, the basic point of the account is the same: to
put forward something that people from many different traditions,
with many different fuller conceptions of the good, can agree on as
the necessary basis for pursuing their good life.47
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The list is an attempt to summarize the empirical findings of a
broad and on-going cross-cultural inquiry. As such, it is open-ended
and humble; it can always be contested and remade. It does not 
claim to read facts of “human nature” off of biological observation,
although it does of course take account of biology as a relatively con-
stant element in human experience. Nor does it deny that the items
on the list are to some extent differently constructed by different
societies. Indeed part of the idea of the list is that its members can
be more concretely specified in accordance with local beliefs and cir-
cumstances. (In that sense, the consensus it hopes to evoke has many
of the features of the “overlapping consensus” described by Rawls.48)

Here is the current version of the list, revised as a result of my
recent visits to development projects in India:49

1. Life. Being able to live to the end of a human life of normal length;
not dying prematurely, or before one’s life is so reduced as to be not
worth living.

2. Bodily health. Being able to have good health, including repro-
ductive health; to be adequately nourished; to have adequate shelter.

3. Bodily integrity. Being able to move freely from place to place; to
be secure against violent assault, including sexual assault and domes-
tic violence; having opportunities for sexual satisfaction and for
choice in matters of reproduction.

4. Senses, imagination, and thought. Being able to use the senses to
imagine, think, and reason—and to do these things in a “truly
human” way, a way informed and cultivated by an adequate educa-
tion, including, but by no means limited to, literacy and basic math-
ematical and scientific training. Being able to use imagination and
thought in connection with experiencing and producing works and
events of one’s own choice, religious, literary, musical, and so forth.

5. Emotions. Being able to have attachments to things and people
outside ourselves; to love those who love and care for us, to grieve at
their absence; in general, to love, to grieve, to experience longing,
gratitude, and justified anger. Not having one’s emotional develop-
ment blighted by fear and anxiety. Supporting this capability means
supporting forms of human association that can be shown to be
crucial in their development.
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6. Practical reason. Being able to form a conception of the good 
and to engage in critical reflection about the planning of one’s life.
This entails protection for the liberty of conscience and religious
observance.

7. Affiliation.

A. Friendship. Being able to live with others, to recognize and show
concern for other human beings, to engage in various forms of social
interaction; to be able to imagine the situation of another and to
have compassion for that situation; to have the capability for both
justice and friendship. Protecting this capability means protecting
institutions that constitute and nourish such forms of affiliation, and
also protecting the freedom of assembly and political speech.

B. Respect. Having the social bases of self-respect and non-humilia-
tion; being able to be treated as a dignified being whose worth is
equal to that of others. This entails provision of non-discrimination
on the basis of race, sex, ethnicity, caste, religion, and national origin.

8. Other species. Being able to live with concern for and in relation to
animals, plants, and the world of nature.

9. Play. Being able to laugh, to play, to enjoy recreational activities.

10. Control over one’s environment.

A. Political. Being able to participate effectively in political choices
that govern one’s life; having the right of political participation, pro-
tections of free speech and association.

B. Material. Being able to hold property (both land and movable
goods); having the right to employment; having the freedom from
unwarranted search and seizure.

The list is, emphatically, a list of separate components. We cannot
satisfy the need for one of them by giving a larger amount of another
one. All are of central importance and all are distinct in quality.
(Practical reason and affiliation, I argue elsewhere, are of special
importance because they both organize and suffuse all the other
capabilities, making their pursuit truly human.)50 This limits the
trade-offs that it will be reasonable to make, and thus limits the
applicability of quantitative cost-benefit analysis. At the same time,
the items on the list are related to one another in many complex
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ways. One of the most effective ways of promoting women’s control
over their environment, and their effective right of political partici-
pation, is to promote women’s literacy. Women who can seek employ-
ment outside the home have more resources in protecting their
bodily integrity from assaults within it.

3 Capabilities as Goals

I have spoken both of functioning and of capability. How are they
related? Getting clear about this is crucial in defining the relation of
the “capabilities approach” both to liberalism and to views of human
rights. For if we were to take functioning itself as the goal of public
policy, the liberal would rightly judge that we were precluding many
choices that citizens may make in accordance with their own con-
ceptions of the good and perhaps violating their rights. A deeply
religious person may prefer not to be well-nourished but to engage
in strenuous fasting. Whether for religious or for other reasons, a
person may prefer a celibate life to one containing sexual expres-
sion. A person may prefer to work with an intense dedication that
precludes recreation and play. Am I declaring, by my very use of the
list, that these are not fully human or flourishing lives? And am I
instructing government to nudge or push people into functioning
of the requisite sort no matter what they prefer?

It is important that the answer to these questions is no. Capability,
not functioning, is the political goal. This is so because of the very
great importance the approach attaches to practical reason as a good
that suffuses all the other functions, making them human rather
than animal,51 and figures, itself, as a central function on the list. It
is perfectly true that functionings, not simply capabilities, are what
render a life fully human: if there were no functioning of any kind
in a life, we could hardly applaud it, no matter what opportunities
it contained. Nonetheless, for political purposes it is appropriate
for us to aim for capabilities and those alone. Citizens must be left
free to determine their course after that. The person with plenty of
food may always choose to fast, but there is a great difference
between fasting and starving, and it is this difference that we wish to
capture. Again, the person who has normal opportunities for sexual
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satisfaction can always choose a life of celibacy, and we say nothing
against this. What we do speak against (for example) is the practice
of female genital mutilation, which deprives individuals of the oppor-
tunity to choose sexual functioning (and indeed, the opportunity to
choose celibacy as well).52 A person who has opportunities for play
can always choose a workaholic life; again, there is a great difference
between that chosen life and a life constrained by insufficient
maximum-hour protections and/or the “double day” that makes
women unable to play in many parts of the world.

I can make the issue clearer, and also prepare for discussion of the
relationship between capabilities and rights, by pointing out that
there are three different types of capabilities that figure in my analy-
sis.53 First, there are what I call basic capabilities: the innate equipment
of individuals that is the necessary basis for developing the more
advanced capability. Most infants have from birth the basic capability
for practical reason and imagination, though they cannot exercise
such functions without a lot more development and education.
Second, there are internal capabilities: that is, states of the person
herself that are, so far as the person herself is concerned, sufficient
conditions for the exercise of the requisite functions. A woman who
has not suffered genital mutilation has the internal capability for
sexual pleasure; most adult human beings everywhere have the inter-
nal capability to use speech and thought in accordance with their own
conscience. Finally, there are combined capabilities,54 which I define as
internal capabilities combined with suitable external conditions for 
the exercise of the function. A woman who is not mutilated but is
secluded and forbidden to leave the house has internal but not com-
bined capabilities for sexual expression (and work, and political par-
ticipation). Citizens of repressive nondemocratic regimes have the
internal but not the combined capability to exercise thought and
speech in accordance with their conscience. The aim of public policy
is the production of combined capabilities. This means promoting the
states of the person by providing the necessary education and care;
and it also means preparing the environment so that it is favorable
for the exercise of practical reason and the other major functions.55

This explanation of the types of capabilities clarifies my position.
I am not saying that public policy should rest content with internal

132
Martha Nussbaum



capabilities, but remain indifferent to the struggles of individuals who
have to try to exercise these in a hostile environment. In that sense,
my approach is highly attentive to the goal of functioning and
instructs governments to keep it always in view. On the other hand,
I am not pushing individuals into the function: once the stage is fully
set, the choice is up to them.

The approach is therefore very close to Rawls’s approach that uses
the notion of primary goods. We can see the list of capabilities as like
a long list of opportunities for life-functioning, such that it is always
rational to want them whatever else one wants. If one ends up having
a plan of life that does not make use of all of them, one has hardly
been harmed by having the chance to choose a life that does.
(Indeed, in the cases of fasting and celibacy it is the very availability
of the alternative course that gives the choice its moral value.) The
primary difference between this capabilities list and Rawls’s list of
primary goods is its length and definiteness, and in particular its
determination to place upon the list the social basis of several goods
that Rawls has called “natural goods,” such as “health and vigor, intel-
ligence and imagination.”56 Since Rawls has been willing to put the
social basis of self-respect on his list, it is not at all clear why he has
not made the same move with imagination and health.57

Rawls’s evident concern is that no society can guarantee health to
its individuals—in that sense, saying that the goal is full external
capability may appear unreasonably idealistic. Some of the capabili-
ties (e.g., some of the political liberties) can be fully guaranteed by
society, but many others involve an element of chance and cannot
be so guaranteed. My response to this is that the list is a list of 
political goals that should be useful as a benchmark for aspiration
and comparison. Even though individuals with adequate health
support often fall ill, it still makes sense to compare societies by
asking about actual health capabilities, since we assume that the com-
parison will reflect the different inputs of human planning and can
be adjusted to take account of more and less favorable natural situ-
ations. (Sometimes it is easier to get information on health achieve-
ments than on health capabilities; to some extent we must work with
the information we have, while not forgetting the importance of the
distinction.)
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In saying these things about the political goal, we focus on adults
who have full mental and moral powers—what Rawls calls “normally
cooperating members of society.” Children are different, since we are
trying to promote the development of adult capabilities. We may
in some cases be justified in requiring functioning of an immature
child, as with compulsory primary and secondary education (see
below); but we must always justify coercive treatment of children with
reference to the adult capability goal.

Earlier versions of the list appeared to diverge from the approach
of Rawlsian liberalism by not giving as large a place to the traditional
political rights and liberties—although the need to incorporate them
was stressed from the start.58 This version of the list corrects that
defect of emphasis. These political liberties have a central impor-
tance in making well-being human. A society that aims at well-being
while overriding these has delivered to its members a merely animal
level of satisfaction.59 As Amartya Sen has recently written, “Political
rights are important not only for the fulfillment of needs, they are
crucial also for the formulation of needs. And this idea relates, in
the end, to the respect that we owe each other as fellow human
beings.”60 This idea of freedoms as need has recently been echoed
by Rawls: primary goods specify what citizens’ needs are from the
point of view of political justice.61

The capability view justifies its elaborate list by pointing out that
choice is not pure spontaneity, flourishing independently of mater-
ial and social conditions. If one cares about people’s powers to
choose a conception of the good, then one must care about the rest
of the form of life that supports those powers, including its material
conditions. Thus the approach claims that its more comprehensive
concern with flourishing is perfectly consistent with the impetus
behind the Rawlsian project, which has always insisted that we are
not to rest content with merely formal equal liberty and opportunity,
but must pursue their fully equal worth by ensuring that unfavorable
economic and social circumstances do not prevent people from avail-
ing themselves of liberties and opportunities that are formally open
to them.

The guiding thought behind this form of Aristotelianism is, at its
heart, a profoundly liberal idea,62 and one that lies at the heart of
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Rawls’s project as well: the idea of the citizen as a free and dignified
human being, a maker of choices. Politics here has an urgent role
to play, providing citizens with the tools that they need, both in order
to choose at all and in order to have a realistic option of exercising
the most valuable functions. The choice of whether and how to use
the tools, however, is left up to the citizens in the conviction that this
is an essential aspect of respect for their freedom. They are seen not
as passive recipients of social patterning but as dignified free beings
who shape their own lives.63

4 Rights and Capabilities: Two Different Relationships

How, then, are capabilities related to human rights? We can see, by
this time, that there are two rather different relations that capabili-
ties have to the human rights traditionally recognized by interna-
tional human rights instruments. In what follows, I shall understand
a human right to involve an especially urgent and morally justified
claim that a person has, simply in virtue of being a human adult, and
independently of membership in a particular nation, class, sex, or
ethnic, religious, or sexual group.

First, there are some areas in which the best way of thinking about
what rights are is as what I call combined capabilities to function in
various different ways. The right to political participation, the right
to religious free exercise, the freedom of speech, the freedom to seek
employment outside the home, the freedom from unwarranted
search and seizure, all of these are best thought of as human capac-
ities to function in ways that we then go on to specify. The further
specification will usually involve both an internal component and an
external component: a citizen who is systematically deprived of infor-
mation about religion does not really have religious liberty, even if
the state imposes no barrier to religious choice. On the other hand,
internal conditions are not enough: women who can think about
work outside the home, but who are going to be systematically denied
employment on account of sex, or beaten if they try to go outside,
do not have the right to seek employment. In short, in these areas
to secure a right to a citizen is to put them in a position of capabil-
ity to go ahead with choosing that function if they should so desire.
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Of course, there is another way in which we use the term “right”
in which it is could not be identified with a capability. We say, that
is, that A has “a right to” seek employment outside the home, even
when her circumstances obviously do not secure such a right to her.
When we use the term “human right” this way, we are saying that just
in virtue of being human, a person has a justified claim to have the
capability secured to her: so a right in that sense would be prior to
capability and a ground for the securing of a capability. “Human
rights” used in this sense lie very close to what I have called “basic
capabilities,” since typically human rights are thought to derive from
some actual feature of human persons, some untrained power in
them that demands or calls for support from the world. Different
rights theories differ about which basic capabilities of the person are
relevant to rights, but the ones most commonly chosen are the power
of reasoning and the power of moral choice; and reasoning is gen-
erally understood to be moral reasoning.64

On the other hand, when we say, as we frequently do, that citizens
in country C “have the right of free religious exercise,” what we typ-
ically mean is that this urgent and justified claim is being answered,
that the state responds to the claim that they have just by being
human. It is in this sense that capabilities and rights should be seen
to be equivalent, for I have said that combined capabilities are the
goals of public planning.

Why is it a good idea to understand rights, so understood, in terms
of capabilities? I think this is a good idea because we then under-
stand that what is involved in securing a right to people is usually a
lot more than simply putting it down on paper. We see this very
clearly in India, for example, where the Constitution is full of guar-
antees of Fundamental Rights that are not backed up by effective
state action. Thus, since ratification women have had rights of sex
equality—-but in real life they are unequal not only de facto, but also
de jure, in that most of the religious systems of law that constitute the
entirety of the Indian system of civil law have unequal provisions for
the sexes, very few of which have been declared unconstitutional.65

So we should not say that women have equal rights since they do not
have the capabilities to function as equals. Again, women in many
nations have a nominal right of political participation without having
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this right in the sense of capability, for they are secluded and threat-
ened with violence should they leave the home. This is not what it is
to have a right. In short, thinking in terms of capability gives us a
benchmark in thinking about what it is really to secure a right to
someone.

There is another set of rights, largely those in the area of property
and economic advantage, which appear to be analytically different
in their relationship to capabilities. Take, for example, the right to
a certain level of income, or the right to shelter and housing. These
are rights that can be analyzed in a number of distinct ways, in terms
of resources, or utility, or capabilities. We could think of the right to
a decent level of living as a right to a certain level of resources; or
(less plausibly) as a right to a certain level of satisfaction; or as a right
to attain a certain level of capability to function.

Once again, we must distinguish the use of the term “right” in the
sentence “A has a right to X” from its use in the sentence “Country
C gives citizens the right to X.” All human beings may arguably have
a right to something in the first sense without being in countries that
secure these rights. If a decent living standard is a human right, then
American citizens have that right although their state does not give
them (or secure to them) such a right. So far, then, we have the same
distinctions on our hands that we did in the case of the political lib-
erties. But the point I am making is that at the second level, the analy-
sis of “Country C secures to its citizens the right to a decent living
standard” may plausibly take a wider range of different forms than
it does for the political and religious liberties, where it appears
evident that the best way to think of the secured right is as a capa-
bility. The material rights may, by contrast, plausibly be analyzed in
terms of resources or possibly of utility.

Here again, however, I think it is valuable to understand these
rights, insofar as we decide we want to recognize them, in terms of
capabilities. That is, if we think of a right to a decent level of living
as a right to a certain quantity of resources, then we get into the very
problems I have pointed to: that is, giving the resources to people
does not always bring differently situated people up to the same level
of functioning. If you have a group of people who are traditionally
marginalized, you are probably going to have to expend more
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resources on them to get them up to the same living standard (in
capability terms) than you would for a group of people who are in a
favorable social situation.

Analyzing economic and material rights in terms of capabilities
would thus enable us to understand, as we might not otherwise, a
rationale we might have for spending unequal amounts of money on
the disadvantaged or creating special programs to assist their transi-
tion to full capability. The Indian government has long done this:
indeed, affirmative action in this sense for formerly despised caste
and tribal groups was written into the Constitution itself, and it has
played a crucial role in creating the situation we have today, in which
lower-caste parties form part of the ruling government coalition.
(Indeed, one could also argue that even to secure political rights
effectively to the lower castes required this type of affirmative
action.) If we think of these economic rights while asking the ques-
tion, “What are people actually able to do and to be?” then I think
we have a better way of understanding what it is really to put people
securely in possession of those rights, to make them able really to
function in those ways, not just to have the right on paper.

If we have the language of capabilities, do we still need in addition
the language of rights? The language of rights still plays, I believe,
four important roles in public discourse, despite its unsatisfactory
features. First, when used in the first way, as in the sentence “A has
a right to have the basic political liberties secured to her by her gov-
ernment,” this sentence reminds us that people have justified and
urgent claims to certain types of urgent treatment no matter what
the world around them has done about that. I have suggested that
this role of rights language lies close to what I have called “basic capa-
bilities” in the sense that the justification for saying that people have
such natural rights usually proceeds by pointing to some capability-
like feature of persons that they actually have, in at least a rudimen-
tary level, no matter what the world around them has done about
that. And I think that without such a justification the appeal to rights
is quite mysterious. On the other hand, there is no doubt that one
might recognize the basic capabilities of people and yet still deny that
this entails that they have rights in the sense of justified claims to
certain types of treatment. We know that this inference has not been
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made through a great deal of the world’s history (though it is false
to suppose that it only was made in the West, or that it only began
in the Enlightenment).66 So appealing to rights communicates more
than appealing to basic capabilities: it says what normative conclu-
sions we draw from the fact of the basic capabilities.

Second, even at the second level, when we are talking about rights
guaranteed by the state, the language of rights places great empha-
sis on the importance and the basic role of these things. To say, “Here
is a list of things that people ought to be able to do and to be” has
only a vague normative resonance. To say, “Here is a list of funda-
mental rights,” says considerably more. It tells people right away that
we are dealing with an especially urgent set of functions, backed up
by a sense of the justified claim that all humans have to such things,
by virtue of being human.

Third, rights language has value because of the emphasis it places
on people’s choice and autonomy. The language of capabilities, as I
have said, was designed to leave room for choice and to communi-
cate the idea that there is a big difference between pushing people
into functioning in ways you consider valuable and leaving the choice
up to them. At the same time, if we have the language of rights in
play as well, I think it helps us to lay extra emphasis on this impor-
tant fact: that what one ought to think of as the benchmark are
people’s autonomous choices to avail themselves of certain oppor-
tunities and not simply their actual functionings.

Finally, in the areas where we disagree about the proper analysis
of rights talk—-where the claims of utility, resources, and capabilities
are still being worked out—-the language of rights preserves a sense
of the terrain of agreement, while we continue to deliberate about
the proper type of analysis at the more specific level.

One further point should be made. I have discussed one particu-
lar view about human capabilities and functioning, my own; and I
have indicated its relationship to Sen’s similar view. But of course
there are many other ways in which one might construct a view based
on the idea of human functioning and capability without bringing
capabilities nearly so close to rights. As I have suggested, the view
Sen and I share is a liberal view of human capabilities, which gives a
strong priority to traditional political and religious liberties, and
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which focuses on capability as the goal precisely in order to leave
room for choice. In addition, as I have more recently stressed,
the items on my list of basic capabilities are to be regarded as the
objects of a specifically political consensus, rather like a Rawlsian list
of primary goods, and not as a comprehensive conception of the
good.

A capabilities theorist might construct a view that departed from
Sen’s and my view in all of these ways. First, the content of the list
might be different; it might not give the same importance to the
traditional liberal freedoms. Second, government might be given
much more latitute to aim directly for functioning as a goal and to
penalize people who do not exhibit the desired mode of function-
ing. Such, indeed, is the strategy of some natural-law thinkers in 
the Catholic tradition, and in this regard they are closer to Aristotle
himself than I am.67 In that sense, as I have written, they construe
the account of the human good as a source of public discipline on
the choices of citizens, whereas we construe the good as an account
of freedoms citizens have to pursue a variety of different plans of 
life. Finally, one might think of the account of human functioning
as a comprehensive conception of human flourishing for both public
and private purposes rather than as the object of a specifically
political consensus. Again, natural law theories sometimes under-
stand the view this way, as does Aristotle himself, although some
Catholic thinkers have themselves adopted a political-liberal inter-
pretation of their tradition.68 Insofar as any of these alternatives is
pursued, the relationship between capabilities and rights will shift
accordingly.

5 Rights as Goals and Side-Constraints

One final question remains to be discussed. Sen has argued that
thinking of rights in terms of capabilities should lead us to opt for a
particular way of thinking about rights and to reject another way.
Specifically, it should encourage us to think of rights as goals, and
thus as part of a more general account of social goals that it is rea-
sonable to promote, rather than to think of them as “side con-
straints,” as justified claims of individuals that should be respected
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no matter what, and that thus constrain the ways in which we may
promote our social goals.69 Since Sen’s target here is the libertarian
theory of Robert Nozick, and since I believe his critique has force
primarily ad hominem against Nozick, not against all versions of a side-
constraints view, I must describe Nozick’s position.

Nozick’s basic argument, in Anarchy, State, and Utopia, is that
people have rights, in the sense (apparently, since no account of
rights is presented) that these rights should not be overridden
for the sake of the greater good. The rights people have are a func-
tion of their initial entitlements, together with a theory of just transfer.
One of the notoriously frustrating aspects of Nozick’s theory is that
he refuses to present his own account of initial entitlements,
although he alludes to (a controversial interpretation of) Locke to
illustrate the type of thing he has in mind. Through this process, he
derives the view (which must be advanced tentatively, since the
account of initial entitlement has not been given) that people have
a right to the property they hold just in case they acquired it by a
series of just transfers from the original owners. It is wrong of the
state to take any of this property away from them for redistributive
purposes. (Nozick focuses on property throughout the book, and
says little about political, religious, and artistic liberty.)

Nozick’s theory has been criticized in a number of ways. First of
all, in the absence of a theory of initial entitlement, it is difficult to
see what the upshot will be and thus impossible to know whether a
procedural conception of justice like Nozick’s will produce results
that are acceptable or quite bizarre and unacceptable. And of course
one might answer questions about entitlement differently from the
way in which Nozick seems inclined to answer them, saying, for
example, that individuals are never entitled to any property they do
not need for their own use, or that they are never entitled to accu-
mulate a surplus. Such, for example, was Aristotle’s view of entitle-
ment, and this meant that for Aristotle the very existence of private
ownership of land was a highly dubious business.70 (In his ideal city,
fully half of the land is publicly owned, and the rest is “common in
use,” meaning its produce can be taken by anyone who is in need.)71

So Aristotle’s view of entitlement, combined with his strong moral
distaste for hoarding and accumulation, would certainly not yield the
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Nozickian conclusion that “Capitalist acts between consenting adults
are no crime.”

Second, it has been pointed out that even if individuals do have
entitlements to what they have acquired in a just transfer, it does not
follow from this that they are entitled to the surplus value of these
goods when for contingent reasons they rise in value during the time
they hold them. In fact, even the Lockean tradition is much divided
on this question.72

Third, one might point out that the economic inequalities appar-
ently tolerated in Nozick’s minimal state would erode the meaning-
ful possession of other rights that Nozick apparently thinks people
have (such as the right to political participation). Nozick nowhere
confronted possible tensions between two parts of his libertarian
view, so we do not even know whether he would be willing to tax
people to get the money to support the institutions that make mean-
ingful political and religious liberties for all a social reality. In these
ways, his attitude to rights remained obscure.

Fourth, the view of self-ownership on which much of Nozick’s argu-
ment rested was rather obscure and somewhat questionable.73 What
does it mean to say of people that they own themselves, and how,
precisely, does and should this affect arguments on a variety of topics
from the morality of slavery to the legality of prostitution?

These are only some of the ways in which one might criticize
Nozick’s view. Let me now describe Sen’s critique. Sen argues that if
we allow rights to function the way Nozick says they should, as “side-
constraints” that can almost never be overridden for the sake of the
general good, then we will be led to tolerate an unacceptable level
of misery.

The question I am asking is this: if results such as starvation and famines
were to occur, would the distribution of holdings still be morally acceptable
despite their disastrous consequences? There is something deeply implau-
sible in the affirmative answer. Why should it be the case that rules of 
ownership, etc., should have such an absolute priority over life-and-death
questions? . . . But once it is admitted that consequences can be important
in judging what rights we do or do not morally have, surely the door is quite
open for taking a less narrow view of rights, rejecting assessment by proce-
dures only.74
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Sen seems to me to be saying two things, not easily made compat-
ible. First, that Nozick has given the wrong account of what rights
people have : they do not have the right to keep their surplus when
others are dying. Second, that the consideration of consequences
shows that the type of view of rights Nozick advances must be wrong: a
side-constraints view is implausible, and we should think of rights as
parts of a total system of social goals (as he goes on to argue). But if
the first point is correct, as I believe it certainly is, then we have had
as yet no reason to accept the second claim. If we question the whole
way Nozick thinks about what people’s rights and entitlements are,
as we most certainly should, then we have no reason to think that a
correct list of rights should not be used as side constraints.

This is important, since a list of human rights typically functions
as a system of side constraints in international deliberation and in
internal policy debates. That is, we typically say to and of govern-
ments, let them pursue the social good as they conceive it so long as
they do not violate the items on this list. I think this is a very good
way of thinking about the way a list of basic human rights should
function in a pluralistic society; and I have already said that I regard
my list of basic capabilities this way, as a list of urgent items that
should be secured to people no matter what else we pursue. In this
way, we both conceive of capabilities as a set of goals (a subset of total
social goals) and say that they have an urgent claim to be promoted,
whatever else we also promote. Indeed, the point made by Sen, in
endorsing the Rawlsian notion of the priority of liberty, was precisely
this.75 We are doing wrong to people when we do not secure to them
the capabilities on this list. The traditional function of a notion of
rights as side constraints is to make this sort of antiutilitarian point,
and I see no reason why rights construed as capabilities (or analyzed
in terms of capabilities) should not continue to play this role.

Of course there will be circumstances in which we cannot secure
to all the citizens the capabilities on my list. Sen and I have argued
that the political liberties and liberties of conscience should get a
high degree of priority within the general capability set.76 But we also
conceive of the capabilities as a total system of liberty whose parts
support one another; thus we also hold that there is something bad
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about not securing any of the items. The precise threshold level for
many of them remains to be hammered out in public debate; but
there are surely levels easy to specify beneath which people will have
been violated in unacceptable ways if the capabilities are not secured.
Viewing capabilities as rather like side constraints also helps here, 
for it helps us to understand what is tragic and unacceptable in such
situations, and why individuals so treated have an urgent claim to be
treated better, even when governments are in other ways pursuing
the good with great efficiency.
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5

Human Rights and Human Responsibilities

Thomas Pogge

1 The Problem

Various international declarations and treaties offer formulations of
human rights that are, for the most part, clear enough to support
reasonably precise estimates of the extent to which human rights are
unfulfilled worldwide. Piecing together this global human rights
record from the available data, one finds that most of the current
underfulfillment of human rights is more or less directly connected
to poverty. The connection is direct in the case of basic social and
economic human rights, such as the right to a standard of living
adequate for the health and well-being of oneself and one’s family,
including food, clothing, housing, and medical care.1 The connec-
tion is more indirect in the case of civil and political human rights
associated with democratic government and the rule of law. Desper-
ately poor people, often stunted, illiterate, and heavily preoccupied
with the struggle to survive, can do little by way of either resisting or
rewarding their rulers, who are therefore likely to rule them oppres-
sively while catering to the interests of other (often foreign) agents
more capable of reciprocation.

We have a great wealth of data about how widespread and severe
global poverty is today: out of a total of 6 billion human beings, 790
million are malnourished, 880 million lack access to health services,
1 billion are without adequate shelter, 1 billion without access to safe
drinking water, 2 billion without electricity, and 2.4 billion without



access to basic sanitation; 850 million adults are illiterate.2 One-
quarter of all children between age five and fourteen, 250 million in
all, do wage work outside their household, often under harsh or
cruel conditions.3 Some 50,000 human deaths per day, fully one-third
of all human deaths, are due to poverty-related causes and therefore
avoidable insofar as poverty itself is avoidable.4

That a large segment of humankind lives in extreme poverty is
nothing new. What is comparatively new, however, is that another
large segment is living in considerable affluence. “The income gap
between the fifth of the world’s people living in the richest countries
and the fifth in the poorest was 74 to 1 in 1997, up from 60 to 1 in
1990 and 30 to 1 in 1960.” Earlier estimates are 11 to 1 for 1913, 7
to 1 for 1870, and 3 to 1 for 1820.5 With this tremendous upsurge in
global inequality comes a dramatic increase in human capabilities
to eliminate severe poverty. It would not cost us much to eradicate
the deprivations I have highlighted in the preceding paragraph—
perhaps around 1 percent of the disposable incomes of the most
affluent tenth of humankind. And this cost would decline over time,
as adults who do not have to bear the horrendous mental and phys-
ical effects of childhood malnutrition, childhood diseases, child
labor, and lack of basic education would be much better able to fend
for themselves and to provide for their families. Our opportunity to
abolish severe poverty worldwide starkly confronts us then with the
question whether we have any responsibilities correlative to the inter-
nationally recognized but massively underfulfilled human rights of
the global poor.

The world’s governments faced up to this question at the World
Food Summit in Rome, organized by the U.N. Food and Agriculture
Organization (FAO) in November 1996. The principal achievement
of this summit was a pledge by the 186 participating governments to
reduce the number of undernourished people worldwide by about
one-half to 400 million by the year 2015. The opening sentences of
this Rome Declaration on World Food Security read as follows:

1. We, the Heads of State and Government, or our representatives, gathered
at the World Food Summit at the invitation of the Food and Agriculture
Organization of the United Nations, reaffirm the right of everyone to have
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access to safe and nutritious food, consistent with the right to adequate food
and the fundamental right of everyone to be free from hunger. 2. We pledge
our political will and our common and national commitment to achieving
food security for all and to an on-going effort to eradicate hunger in all
countries, with an immediate view to reducing the number of undernour-
ished people to half their present level no later than 2015. 3. We consider
it intolerable that more than 800 million people throughout the world, and
particularly in developing countries, do not have enough food to meet their
basic nutritional needs. This situation is unacceptable.6

The represented governments could not, however, agree on concrete
steps toward achieving such progress and did not sign or officially
commit to the final document articulating the Summit goals.

Events since 1996 likewise indicate no special eagerness for imple-
mentation. The United States has issued an “Interpretive Statement”
to clarify its understanding of the Rome pledge: “the attainment of
any ‘right to adequate food’ or ‘fundamental right to be free from
hunger’ is a goal or aspiration to be realized progressively that does
not give rise to any international obligations.”7 Challenging the
FAO’s claim that achieving the Summit goals would require all devel-
oped countries combined to increase their official development assis-
tance (ODA) in agriculture by $6 billion annually,8 the United States
has published a competing calculation according to which an annual
increase of U.S.$2.6 billion—that is, only $3.30 rather than $7.60
annually for each malnourished person—should be sufficient.9 The
affluent states’ foreign aid budgets show an extended down-trend.10

Workers and imports from the poorest countries continue to be
excluded through quotas, tariffs, and regulations.11 And global
poverty has spiked up sharply in the wake of the 1997–98 currency
crisis in the emerging markets.12

It appears then that the developed countries do not accept any
responsibility for severe poverty abroad, either in principle or in
practice. Yet, they also seem reluctant to publicize and defend this
position, and even suggest the opposite in their rhetorical employ-
ment of words such as “intolerable” and “unacceptable.” This should
heighten interest in the question before us: What are our responsi-
bilities for the massive and avoidable underfulfillment of human
rights abroad?

153
Human Rights and Human Responsibilities



2 A New Universal Declaration?

Great expectations are raised, then, when a prominent group of
former heads of state, calling itself the InterAction Council, proposes
a Universal Declaration of Human Responsibilities for worldwide discus-
sion and for adoption by the General Assembly of the United Nations
with the express aim to “complement” the 1948 Universal Declara-
tion of Human Rights on the occasion of its fifth anniversary.13 In its
preamble, the Draft Declaration has the United Nations announce
that: “We, the peoples of the world thus renew and reinforce com-
mitments already proclaimed in the Universal Declaration of Human
Rights.” The new declaration is nevertheless necessary, as the accom-
panying report points out, for clarifying that human rights correlate
with human duties: “Because rights and duties are inextricably
linked, the idea of a human right only makes sense if we acknowl-
edge the duty of all people to respect it.”

Looking at the Draft Declaration in search for a clarification of the
responsibilities for the realization of human rights, one cannot but
be severely disappointed. Although one purpose of this declaration
is expressed by the compelling idea that rights are meaningless
without the specification of corresponding duties, the Draft 
Declaration is, if anything, less specific about responsibilities than
the human-rights documents it seeks to complement. Consider the
various articles that spell out our responsibilities about poverty.

Article 7 begins in a promising way: “Every person is infinitely pre-
cious and must be protected unconditionally.” So who must effect
this unconditional protection, how, and against what threats? What
are our responsibilities? Article 7 continues: “The animals and the
natural environment also demand protection. All people have a
responsibility to protect the air, water and soil of the earth for the
sake of present inhabitants and future generations.” So the only
responsibility assigned to us, it appears, is to protect air, water and
soil: Animals merely “demand” protection; and humans “must be”
protected, though apparently by no one in particular.

Article 9 does somewhat better: “All people, given the necessary
tools, have a responsibility to make serious efforts to overcome
poverty, malnutrition, ignorance, and inequality.” But again, the
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main issues raised by this statement remain unaddressed: is the direc-
tive to overcome poverty, malnutrition, and so on, addressed to the
poor themselves or to others as well? If the latter, which others: com-
patriots, all human beings? What counts as making a “serious effort”?
And what is the import of the qualification “given the necessary
tools”? The other sentence of Article 9 offers little help: “[All people]
should promote sustainable development all over the world in order
to assure dignity, freedom, security and justice for all people.”
Nothing is said about what “sustainable development” means or
about what counts as promoting it.

Article 10 adds that “Everyone should lend support to the needy,
the disadvantaged, the disabled and to the victims of discrimination.”
Nothing is said about the amount of support, nor about its targeting
to ensure that the most urgent needs are actually met.

Article 11, finally, proclaims that “economic and political power
must . . . be handled in the service of economic justice and of the
social order.” The Draft Declaration provides no guidance concern-
ing the highly controversial notion of economic justice. Moreover,
since the social order is often itself a major contributor to oppres-
sion and economic injustice (however one may wish to understand
this notion), the draft assigns potentially counterproductive and con-
flicting duties to people wielding economic and political power.

While the Draft Declaration expresses awareness of disadvantage
and poverty, it fails then to clarify what responsibilities arise there-
from. Perhaps this should not be surprising in a declaration pro-
posed by former heads of state for adoption by present political
leaders. For these politicians, any more specific statement of respon-
sibilities might raise awkward questions about how their own deci-
sions have affected global poverty. The former leaders proposing the
Draft Declaration can at least adduce the pressures of the Cold War
as an excuse. It is unclear what could possibly excuse the increasing
tolerance for starvation in the 1990s, when half of the so-called peace
dividend would have sufficed to eradicate most of the world hunger
problem.14

The excessive generality and vagueness of these middle articles is
typical of the Draft Declaration as a whole and especially evident also
in the opening articles, which have the pomposity and emptiness one
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might expect in a teenager’s first writing attempts. The first four arti-
cles are billed as “Fundamental Principles for Humanity.” Of these,
the third one best exemplifies the problem when it declares that no
one stands above good and evil and that every one has a responsi-
bility to promote good and to avoid evil “in all things,” but the other
principles are not much more meaningful either. The first principle
of humanity says that every person has a responsibility to treat all
people in a humane way. What does this mean? There are six billion
other people out there, and with the vast majority of these I never
interact except indirectly. In these cases, am I discharging my respon-
sibility to treat them in a humane way? What if some of them are
starving or being tortured for their religious or political views and 
I do nothing for them—am I treating them humanely? Does it matter
here whether they are compatriots or foreigners, or whether I have
any general or particular knowledge of their plight? Or consider the
people around me: am I discharging my responsibility if I treat them
in a humane way at some times and fail to do so at other times? And,
most importantly, how is the distinction between humane and inhu-
mane treatment to be drawn?

As if to make up for the vagueness of the prescription, the drafters
then add that it applies to every person “regardless of gender, ethnic
origin, social status, political opinion, language, age, nationality, or
religion.” This addition would have a point if it referred to the objects
of the proclaimed responsibility: to those who are to be treated
humanely. It could naturally be taken to mean, then, that one’s
responsibilities are equally strong with regard to all others: the treat-
ment I owe to compatriots, I also owe to foreigners; the treatment I
owe to men, I also owe to women; and so forth. The addition is in
fact attached, however, to the subjects of the proclaimed responsibil-
ity: to those who are to accord humane treatment. Here the long
verbal addition adds no content at all: The statement that every person
has a responsibility to treat all people humanely already entails that
this responsibility is asserted for male and female persons, rich and
poor persons, old and young persons, and so on.

One might think that more clarity can be derived from the draft
declaration’s endorsement of the Golden Rule in article 4: What you
do not wish to be done to yourself, do not do to others. This, of
course, is the negative version of the Golden Rule. Its positive version—
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do unto others as you would have them do unto you—is not
endorsed, although it is much closer to the “spirit of solidarity”
invoked in article 4. Endorsement of the positive version would have
made it difficult to deny that persons have a responsibility to help
others in distress, even across large distances, when they can do so
at comparatively small cost to themselves. Endorsement of the neg-
ative version makes this far easier to deny: By ignoring the distress of
others, I am not doing anything to them and hence a fortiori not
doing anything I would not wish to be done to myself. What could
the point of the selective endorsement of the negative version pos-
sibly be, if not to buttress this denial?

To make matters worse, the Golden Rule, in its negative version,
often tends to shield and entrench immorality and injustice in situ-
ations where exposing them would be painful to their practitioners
and beneficiaries. If I had violated some law or some significant
ethical rule or principle, or had benefited from another’s such vio-
lation, I would not wish this fact to become widely known. Does it
follow therefrom that I should never expose such violations? Or, to
take Kant’s related example: should a judge follow the Golden Rule
when it enjoins her not to inflict on a defendant any punishment
that this judge would not wish inflicted on herself?15 These problems
do not defeat the view that the Golden Rule can be developed into
a useful and plausible ethical standard that avoids these and other
difficulties; perhaps it can. Without such a development, however,
the Golden Rule cannot accomplish any of the purposes appealed to
by the drafters. It is far too unclear.16

However timely and praiseworthy the project of drafting a univer-
sal declaration of human responsibilities may be, this particular draft
declaration will not do. It gives no guidance about what our respon-
sibilities are about the massive underfulfillment of human rights
today. Let us see, then, whether further reflection on the idea of
human rights may lead to a clearer sense of our responsibilities.

3 Understanding Human Rights

It makes sense to begin this inquiry by outlining some plausible com-
peting understandings of human rights, while attending especially to
how these differ in their implications about responsibilities for the
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realization of human rights. This exercise involves distinguishing two
different components of any conception of human rights: (1) the
concept of a human right used by this conception, or what one might
also call its understanding of human rights, and (2) the substance or
content of the conception, that is, the goods it selects as objects for
a set of human rights.

A conception of human rights addresses then two questions: what
are human rights? And what human rights are there? I believe that
these two questions are asymmetrically related in this sense: we
cannot convincingly justify a particular list of human rights without
first making clear what human rights are. Yet we can justify a partic-
ular understanding of human rights without presupposing more
than a rough idea about what goods are widely recognized as worthy
of inclusion. This, in any case, is what I will attempt to do.

Even a fully comprehensive answer to the first question does not
preempt the second. The fact that some formulated right has all the
conceptual features of a human right does not entail that it exists
(can be justified as such) any more than the fact that Robinson
Crusoe as described has all the conceptual features of a human being
entails that there is (atemporally) such a person. Settling what
human rights there are requires not merely careful conceptual expli-
cation but also substantive moral argument pro and con. It will be
easier to engage in such substantive moral argument, however, 
once we have a shared understanding of what human rights are and
hence of what the assertion of some particular human right actually
amounts to, especially as regards correlative responsibilities.

A straightforward answer to the question proposes that human
rights are whatever governments—individually, in domestic law, or
collectively, in international law—create under this title. The expres-
sion human rights is often used in this sense by lawyers, politicians,
activists, and others. Without objecting to this use in the slightest,
I am here interested in human rights as moral rights. That there are
such rights is a widely shared presumption, which manifests itself, for
instance, in the common phrase “internationally recognized human
rights.” That international legal documents recognize human rights
suggests that people have human rights quite apart from such recog-
nition—already in the Nazi era, for example—and that people would
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continue to have human rights even if governments decided to
repeal and abrogate all national and international human-rights
legislation. More generally, this common phrase leaves open the
possibility that, even today, some human rights may not be legally
recognized as such and also the converse possibility that some legal
texts may recognize as human rights what are not human rights at
all. Where legal texts confer recognition correctly, they create then
a second, legal right in addition to the moral one they recognize and
thus present as preexisting: A government that used torture against
its political opponents violated a (moral) human right of the persons
it tortured—and, if it did so after March 23, 1976, it also breached
its legal obligation under article 7 of the International Covenant on
Civil and Political Rights, violating a legal right (or a legal human
right) of the tortured persons. My attention in what follows is focused
exclusively on human rights of the first kind.

How should we understand the assertion that something is a
human right in this moral sense? The moral concept of a human
right has six rather uncontroversial elements that any plausible
understanding of human rights must incorporate. First, human
rights express ultimate moral concerns: agents have a moral duty to
respect human rights, a duty that does not derive from a more
general moral duty to comply with national or international laws. (In
fact, the opposite may hold: conformity with human rights is a moral
requirement on any legal order whose capacity to create moral oblig-
ations depends in part on such conformity.) Second, human rights
express weighty moral concerns, which normally override other nor-
mative considerations. Third, these moral concerns are focused on
human beings, as all of them and they alone have human rights and
the special moral status associated therewith. Fourth, with respect to
these moral concerns, all human beings have equal status: They have
exactly the same human rights, and the moral significance of these
rights and of their fulfillment does not vary with whose human rights
are at stake.17 Fifth, human rights express moral concerns whose
validity is unrestricted, that is, they are conceived as binding on all
human agents irrespective of their particular epoch, culture, reli-
gion, moral tradition, or philosophy. Sixth, these moral concerns are
broadly sharable, that is, capable of being understood and appreciated
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by persons from different epochs and cultures as well as by adher-
ents of a variety of different religions, moral traditions, and philoso-
phies. These last two elements of unrestrictedness and broad
sharability are related in that we tend to be more confident about
conceiving of a moral concern as unrestricted when this concern is
not parochial to some particular epoch, culture, religion, moral tra-
dition, or philosophy.18

Various understandings of human rights are consistent with these
six points. Though I cannot here examine all such understandings
in detail, I want briefly to present three of the more prominent ones
as a backdrop to the one I will endorse. I have tried to arrange the
four understandings so that their sequence can be seen as a dialec-
tical progression.

The first understanding, U1, conceives of human rights as moral
rights that every human being has against every other human 
being or perhaps, more generally, against every other human agent
(where this also includes collective agents, such as groups, firms, or
governments).19 Given this understanding of human rights, it matters
greatly whether one then postulates human rights that impose 
only negative duties (to avoid depriving) or whether one instead
postulates human rights that in addition impose positive duties (to
protect and/or to aid).20 A human right to freedom from assault
might then give every human agent merely a weighty moral duty to
refrain from assaulting any human being or also an additional
weighty moral duty to help protect any human beings from assaults
and their effects.

I do not deny that there are such universal moral rights and duties,
but it is clear that we are not referring to them when we speak of
human rights in the modern context. To see this, consider first some
ordinary criminal assault. Though the victim may be badly hurt, we
would not call this a human-rights violation. A police beating of a
suspect in jail, on the other hand, does appear to qualify. This sug-
gests that, to engage human rights, conduct must be in some sense
official. This suggestion is confirmed, secondly, by the human rights
that have actually been recognized in various international docu-
ments. Many of them do not appear to be addressed to individual
agents at all in that, rather than forbearance or support of a kind
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that individuals could provide, they demand appropriately con-
strained institutional arrangements such as equality before the
law (§7), a nationality (§15.1), and equal access to public service
(§21.2).21 Finally, these documents also envisage the possibility of
human rights that are limited in scope to the territory of the state
to which the right holder belongs, or in which she or he resides, and
thus they do not impose duties upon foreigners. Examples are the
right to equal access to public service in his country (§21.2) and the
right to an education (§26.1).22

These problems with U1 suggest another understanding, U2,
according to which human rights are moral rights that human beings
have specifically against governments, understood broadly so as to
include their various agencies and officials. This understanding
solves the first problem with U1 by supporting a distinction between
official and nonofficial violations, between assaults committed by the
police and those committed by a petty criminal or a violent husband.
It solves the second problem insofar as governments are in a posi-
tion to underwrite and reform the relevant institutional arrange-
ments, at least within their own territory. And it facilitates a solution
to the third problem by allowing a distinction between human rights
persons have against their own government only and those they have
against any government. A human right to education could be con-
ceived as a right that every human being has against his or her own
government (which thus is thought to have a weighty moral duty to
ensure that each national or resident in its territory receives an
appropriate education), even while a human right not to be sub-
jected to arbitrary arrest (§9) is conceived as one that every human
being has against every government (which thus is thought to have
a weighty moral duty to refrain from arbitrarily arresting any human
being at all).23

The main problem with U2 is that it unburdens private human
agents. So long as one is not a government official, one need not
worry about human rights at all. In response, it might be said that
in a democracy it is ultimately the people at large who, collectively,
constitute the government. But this response does not help with
other kinds of regimes. People who live under an undemocratic gov-
ernment need not worry about human rights, because it is the duty
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of that government alone to fulfill these rights, including the human
right of its subjects to take part in government (§21.1). On this
understanding, wealthy and influential nationals would have no
moral duty to do anything to prevent or to mitigate human-rights
violations that their nondemocratic government is committing
against their compatriots or against foreigners—at least they would
have no moral duty arising from the human rights of the victims.
This limitation is not only morally implausible; it also goes against
common parlance, as when people speak of a country’s human-rights
record, thereby suggesting that the government does not bear sole
responsibility for human rights.

This problem is avoided by yet another understanding, U3, accord-
ing to which human rights are basic or constitutional rights as each
state ought to set them forth in its fundamental legal texts and ought
to make them effective through appropriate institutions and poli-
cies.24 So understood, a human right to X might be said to have two
distinct components: juridification and observance. Through its
juridification component, a human right to X would entail that every
state ought to have a right to X enshrined in its constitution (or com-
parable basic legal documents). A human right to X would contain,
then, a moral right to effective legal rights to X, which gives all citi-
zens of a state a weighty moral duty to help ensure that an effectively
enforced and suitably broad legal (or better, constitutional) right to
X exists within this state.25 Through its observance component, a
human right to X would give a weighty moral duty to each govern-
ment and its officials to ensure that the right to X—whether it exists
as a legal right or not—is observed.

Though a definite improvement over U1 and U2, this understand-
ing still faces three problems. First, in regard to some human rights,
the juridification component of U3 would seem to be excessively
demanding. Consider a human right to adequate nutrition (§25.1).
A society may be so situated and organized that all its members have
secure access to adequate nutrition, though not a legal right thereto.
Would this be a human rights problem? I think not. Having the cor-
responding legal right in addition may be a good thing, to be sure,
but it is not so important that this and every other human right must
constitutively require its own juridification. Secure access is what
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really matters and, if secure access can be maintained through a
culture of solidarity among relatives, neighbors, friends, or compa-
triots, say, then an additional legal right to adequate food when
needed is not so important. The juridification component of U3 is
likely, then, to lead to a conception of human rights diluted by ele-
ments that are not truly essential.26 Moreover, insistence on the jurid-
ification of human rights also provokes the familiar communitarian
and East Asian criticisms, to be further discussed in section 7.

In reply to this first criticism, a proponent of U3 might point out
that poor people may have secure access to food through reliable
charities that do, however, require demeaning forms of supplication.
Legal rights to food would protect poor people from having to
choose between hunger and humiliation.27 This reply, however, does
not block the first criticism of U3. Suppose it is right that people must
be protected from facing such a choice, and suppose people thus
have not merely a human right to adequate food but a human right
to adequate food without humiliation. (Since I am leaving aside here
the substantive question what human rights there are, I am in no
position to dispute these suppositions.) The first criticism can then
still be reapplied to how U3 would understand this stronger human
right. A society may be so situated and organized that all its members
have secure access to adequate nutrition without humiliation,
though not a legal right thereto. Legal rights to food without humil-
iation are not necessary to protect people from facing a choice
between hunger and humiliation. And U3 is then too demanding by
requiring legal rights to what really matters even when secure access
thereto is achievable in other ways.

The remaining two problems show that U3 is, in other ways, not
demanding enough. Thus a second problem with U3 is that, even
when a human right is appropriately juridified and the correspond-
ing legal rights are observed and reliably enforced by the govern-
ment and the courts, citizens may nevertheless be unable to insist on
their rights. Being illiterate or uneducated, they may not know what
their legal rights are, or they may lack either the knowledge or the
minimal economic independence necessary to claim these rights
through the proper legal channels. In this way, a human right to
freedom from inhuman and degrading treatment (§5) may remain
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unfulfilled for most of a society’s domestic servants even if the state
provides them with an effective legal path on which they could
defend themselves against abuse by their employers. This problem
can be avoided by interpreting “observance” in a demanding sense
as requiring that human rights be made fully (not merely legally)
effective to ensure secure access to their objects.28 I use “fulfillment”
for this demanding sense of observance and develop this notion
further below.

The third problem with U3 is that it excessively unburdens agents
with regard to human-rights fulfillment abroad. According to U3,
our task as citizens or government officials is to ensure that human
rights are juridified and observed (or fulfilled) in our own society
and also observed by our government abroad. We have no human-
rights based duties to promote the fulfillment of human rights 
in other countries or to oppose human-rights violations by foreign
governments—though it may be morally praiseworthy, of course, 
to work on such projects.29 But, you will ask, what is wrong with 
this unburdening? To what extent, and on what grounds, should 
we be held responsible for the underfulfillment of human rights
abroad?

4 An Institutional Understanding of Human Rights Based in §28

We find the beginnings of an answer to these questions in what may
well be the most surprising and potentially most consequential sen-
tence of the entire Universal Declaration: “Everyone is entitled to a
social and international order in which the rights and freedoms set
forth in this Declaration can be fully realized” (§28). This article has
a peculiar status. As its reference to “the rights and freedoms set forth
in this Declaration” indicates, §28 does not add a further right to the
list but rather addresses the concept of a human right by saying some-
thing about what a human rights is. It is then consistent with any
substantive account of what human rights there are—even while it
significantly affects the meaning of any human rights postulated in
the other articles of this Universal Declaration. They all are to be
understood as claims on the institutional order of any comprehen-
sive social system.30
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At this point §28 suggests a fourth, institutional understanding
of human rights, U4, according to which human rights are moral
claims on any coercively imposed institutional order. This under-
standing can be further specified through four plausible interpretive
conjectures:

1. Alternative institutional orders that do not satisfy the requirement
of §28 can be ranked by how close they come to enabling 
the full realization of human rights. Social systems ought to be
structured so that human rights can be realized in them as fully as
possible.

2. How fully human rights can be realized in some institutional order
is measured by how fully these human rights generally are, or (in the
case of a hypothetical institutional order) generally would be, real-
ized in it.

3. An institutional order realizes a human right insofar as (and fully
if and only if) this human right is fulfilled for the persons upon whom
this order is imposed.

4. A human right is fulfilled for some person if and only if this
person enjoys secure access to the object of this human right. Here the
object of a human right is whatever this human right is a right to—
adequate nutrition, for example, or physical integrity. And what
matters is secure access to such objects rather than these objects them-
selves, because an institutional order is not morally problematic
merely because some of its participants are choosing to fast or to
compete in boxing matches.

Taking these four conjectures together, I thus read §28 as holding
that the moral quality, or justice, of any institutional order depends
primarily on its success in affording all its participants secure access
to the objects of their human rights. Any institutional order is to be
assessed and reformed principally by reference to its relative impact
on the realization of the human rights of those on whom it is
imposed.31 Postulating a human right to X is then tantamount to
declaring that every society and comparable social system ought to
be so organized that, as far as possible, all its members enjoy secure
access to X.
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When an institutional order avoidably fails to realize human rights,
then those of its members who significantly collaborate in its impo-
sition are violating a negative duty of justice. This duty should not
mandate in all cases that such persons discontinue their participa-
tion. It may indeed come to this in extreme cases: toward the end of
Nazi rule in Germany, for instance, when citizens, as far as possible,
ought to have ceased all support, including payment of taxes and
performance of services useful to the state. In most cases, however,
it is better for the victims of injustice if we continue participation
while also working toward appropriate institutional reforms or
toward shielding these victims from the harms we also help produce.
The duty in question should then afford this option. It should be for-
mulated as a duty not to contribute to the coercive imposition of any
institutional order that avoidably fails to realize human rights, unless
one also compensates for one’s contribution by working toward
appropriate institutional reforms or toward shielding the victims
of injustice from the harms one helps produce. Pursuant to U4, a
person’s human rights are then not only moral claims on any insti-
tutional order imposed upon her, but also moral claims against those
(especially more influential and privileged) persons who collaborate
in its imposition.32

Given this understanding, a human right may be fulfilled for some
and unfulfilled for other members of the same society. This is so
because security of access to the object of some human right may
vary across social groups. For example, only women may be facing a
significant risk of assault, only rural dwellers may be in any real
danger of hunger, only persons with a certain skin color may be
excluded from the franchise. Because an institutional order ought
to be such that the human rights of all its participants are fulfilled,
a human right is fully realized by some institutional order if and only
if all of its participants have secure access to its object.

To be sure, no society can make the objects of all human rights
absolutely secure for all. And making them as secure as possible would
constitute a ludicrous drain on societal resources for what, at the
margins, would be minor increases in security. To be plausible, any
conception of human rights employing the proposed concept must
therefore incorporate an idea of reasonable security thresholds. Any
human right of some person is fulfilled (completely) when access to
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its object is sufficiently secure—with the required degrees of security
suitably adapted to the means and circumstances of the relevant
social system. Thus, your human right to physical integrity (§3) is 
fulfilled by some institutional order when it is sufficiently unlikely
that you suffer a violation of your physical integrity without your
consent.33 Of course, what is sufficiently unlikely, within a well-
designed institutional order, may nevertheless happen. We should
allow then for the possibility that a person is actually assaulted even
while his human right is fulfilled (because he is sufficiently secure
from assault). And, conversely, use should allow for the possibility
that someone’s human right is not fulfilled (because his physical
integrity is endangered) even though he never actually suffers an
assault.

We have seen how U4 goes beyond U3 by insisting that, to realize
human rights, a national institutional order must secure the objects
of all participants’ human rights not only against abuse by their gov-
ernment and its officials but also against other social threats arising,
for example, from death squads, criminals, domestic violence, or eco-
nomic dependency. U4 may and (I believe) should nevertheless hold
that insecure access is more serious when its source is official. It is,
other things being equal, more important that our laws and the
agents and agencies of the state should not themselves endanger the
objects of human rights than that they should protect these objects
against other social dangers. The need for this differential weighing
shows itself, for instance, in our attitudes toward the criminal law and
the penal system.34 The point can be communicated most quickly,
perhaps, by distinguishing, in a preliminary way, six ways in which an
institutional order may affect the lives of its participants. The fol-
lowing illustration uses six different scenarios, arranged in order of
their intuitive moral significance, in which, due to the prevailing
institutional order, certain innocent persons are avoidably insecure
in their access to some vital nutrients V (the vitamins contained in
fresh fruit, say).35

In scenario 1, the deficit is officially mandated, paradigmatically by
the law: legal restrictions bar certain persons from buying foodstuffs
containing V. In scenario 2, the deficit results from legally authorized
conduct of private subjects: sellers of foodstuffs containing V lawfully
refuse to sell to certain persons. In scenario 3, social institutions
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foreseeably and avoidably engender (but do not specifically require or
authorize) the deficit through the conduct they stimulate: certain
persons, suffering severe poverty within an ill-conceived economic
order, cannot afford to buy foodstuffs containing V. In scenario 4,
the deficit arises from private conduct that is legally prohibited but
barely deterred: sellers of foodstuffs containing V illegally refuse to sell
to certain persons, but enforcement is lax and penalties are mild. In
scenario 5, the deficit arises from social institutions avoidably leaving
unmitigated the effects of a natural defect: certain persons are unable to
metabolize V due to a treatable genetic defect, but they avoidably
lack access to the treatment that would correct their handicap. In
scenario 6, finally, the deficit arises from social institutions avoidably
leaving unmitigated the effects of a self-caused deficit: certain persons are
unable to metabolize V due to a treatable self-caused disease36 and
avoidably lack access to the treatment that would correct their
ailment.

Behind the moral significance we attach to these distinctions—and
one could easily maintain that a human-rights standard should not
be sensitive to scenario 6 (and scenario 5?) deficits at all—lies the
idea that an institutional order and the political and legal organs
established through it should not merely serve justice, but also sym-
bolize it. The point is important, because it undermines the plausi-
bility of consequentialist (e.g., utilitarian) and hypothetical-contract
(e.g., Rawlsian) moral conceptions that assess alternative institu-
tional orders from the standpoint of prudent prospective partici-
pants who, of course, have no reason to care about this distinction
among sources of threats.37 A conception of human rights should
avoid the mistake of such recipient-oriented approaches. To do so it
must, for each human right, distinguish and measure separately the
different ways in which access to its object can be insecure; and it
must then give more weight to first-class insecurities than to second-
class insecurities, and so on.

5 The Global Normative Reach of Human Rights

Human rights are often said to be universal—a word also used in the
title of the Universal Declaration. I have listed two senses in which
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human rights are universal among the uncontroversial elements of
the concept of a human right: human rights are equally possessed
by, and are also equally binding upon, each and every human being.
These two features are compatible with a nationalistic interpretation
of human rights, according to which any person’s responsibility for
the fulfillment of human rights is limited by the boundaries of his
or her society.38 Yet §28 specifically excludes this interpretation by
requiring that the international institutional order, as well, must be
hospitable to the realization of human rights. Pursuant to U4, human
rights are then universal also in the further sense of having global
normative reach: human rights give persons moral claims not merely
on the institutional order of their own societies, which are claims
against their fellow citizens, but also on the global institutional order,
which are claims against their fellow human beings. Any national and
any global institutional order is to be assessed and reformed princi-
pally by reference to its relative impact on the realization of the
human rights of those on whom it is imposed. Human-rights-based
responsibilities arise from collaboration in the coercive imposition
of any institutional order in which some persons avoidably lack
secure access to the objects of their human rights. For persons col-
laborating in the coercive imposition of a global institutional order,
these responsibilities extend worldwide.39

This view presented by U4 must be distinguished from the more
common but also less plausible position that emerges when, in the
context of U1, human rights are interpreted as entailing duties to
protect—the position, namely, that we ought to defend, as best we
can, the objects of the human rights of any person anywhere. This
position is less demanding in that it postulates merely positive duties,
whereas U4 supports a stronger negative duty not to impose an insti-
tutional order under which human rights avoidably cannot be fully
realized. In another respect, this position is also more demanding by
making the global normative reach of human rights unconditional,
specifically, independent of the existence and causal significance of
a coercively imposed global order. By contrast, what §28 is asking of
the citizens and governments of the developed states is not that
we assume the role of a global police force ready to intervene to aid
and protect all those whose human rights are imperiled by brutal
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governments or (civil) wars, but that we support institutional reforms
toward a global order that would strongly support the emergence
and stability of democratic, rights-respecting, peaceful regimes and
would also tend to reduce radical economic deprivations and
inequalities, which now engender great vulnerabilities to civil rights
violations as well as massive premature mortality from malnutrition
and easily preventable diseases.

Unmoved by §28, influential citizens and politicians in the wealthy
countries tend to regard the massive global underfulfillment of
human rights with self-satisfied detachment. They are not unaware
of the basic facts presented here in section 1, but they do not see
themselves as connected to, let alone responsible for, massive global
poverty. They might give three reasons for their supposed innocence.
First, they might say that the massive underfulfillment of human
rights is caused by a variety of local factors endemic to particular
developing countries and is thus quite independent of the existing
global order.40 Second, they might say that this global order is so
complex that it is impossible, even with the good will of the world’s
rich and mighty, to reform it in a way that would reliably improve
human rights fulfillment. Third, they might say that this global order
is upheld by many people acting together so that the contribution
of each is negligible or even naught.

The third of these reasons is a bad one. Even a very small fraction
of responsibility for a very large harm can be quite large in absolute
terms and would be in the case before us.41 To be sure, nearly every
privileged person might say that she bears no responsibility at all
because she alone is powerless to bring about a reform of the global
order. But this, too, is an implausible line of argument, entailing as
it does that each participant in a massacre is innocent, provided any
persons he killed would have been killed by others, had he abstained.
It is true that we, as individuals, cannot single-handedly reform the
global order and would find it very difficult to give up our privileged
position in it so as to avoid making further contributions to its im-
position. But we can clearly indicate our willingness to support in-
stitutional reforms, urge others to participate, and make efforts to
facilitate cooperation. In addition, thanks to international human
rights organizations like UNICEF, Oxfam, or Amnesty International,
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we can also help prevent or mitigate some of the harms caused by
the global order, thereby making up, as it were, for our contribution
to their production.

The first two reasons are harder to disprove. It is quite true that
national factors (such as political and economic institutions,
entrenched power structures, culture, contingencies of history, pop-
ulation density, climate, soil conditions, and mineral wealth) signifi-
cantly affect a society’s levels of poverty and human rights fulfillment.
Yet, it is also true that the existing global order plays a profound role
both in shaping many of these local factors and in influencing their
effects. Let me illustrate this point by focusing on one consequential
and reform-worthy feature of this order. Any group controlling a pre-
ponderance of the means of coercion within a country is interna-
tionally recognized as the legitimate government of this country’s
territory and people—regardless of how that group came to power,
of how it exercises power, and of the extent to which it may be sup-
ported or opposed by the population it rules. That such a group exer-
cising effective power receives international recognition means not
merely that we are prepared to negotiate with it. It also means that
we acknowledge this group’s right to act for the people it rules; most
significantly, that we confer upon it the privileges freely to borrow 
in the country’s name (international borrowing privilege) as well as
freely to dispose of the country’s natural resources (international
resource privilege).

The international borrowing privilege includes the power to impose
internationally valid legal obligations upon the country at large. Any
successor government that refuses to honor debts incurred by an
ever so corrupt, brutal, undemocratic, unconstitutional, repressive,
unpopular predecessor will be severely punished by the banks and
governments of other countries; at minimum it will lose its own bor-
rowing privilege by being excluded from the international financial
markets. Such refusals are therefore quite rare, as governments, even
when newly elected after a dramatic break with the past, are con-
strained to pay the debts of their ever so awful predecessors.

The international borrowing privilege has three important de-
trimental effects on human rights fulfillment in the developing 
countries. First, this privilege facilitates borrowing by destructive
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governments. Such governments can borrow more money and can
do so more cheaply than they could do if they alone, rather than the
entire country, were obliged to repay. In this way, the borrowing priv-
ilege helps such governments maintain themselves in power even
against near-universal popular discontent and opposition. Second,
the privilege imposes upon democratic successor regimes the often
huge debts of their corrupt predecessors. It thereby saps their capac-
ity to implement institutional reforms and other political programs,
thus rendering these democratic governments less successful and less
stable than they would be otherwise. Third, the international bor-
rowing privilege provides incentives toward coup attempts: whoever
succeeds in bringing a preponderance of the means of coercion
under his control gets this privilege as an additional reward.

The international resource privilege enjoyed by a group in power is
much more than our mere acquiescence in its effective control over
the natural resources of the country in question. This privilege
includes the power to effect legally valid transfers of ownership rights
in such resources. Thus a corporation that has purchased resources
from the Saudi or Suharto families, or from Mobuto or Sani Abacha,
has thereby become entitled to be—and is—recognized anywhere in
the world as the legitimate owner of these resources. This is a remark-
able feature of our global order. A group that overpowers the guards
and takes control of a warehouse may be able to give some of the
merchandise to others, accepting money in exchange. But the fence
who pays them becomes merely the possessor, not the owner, of the
loot. Contrast this with a group that overpowers an elected govern-
ment and takes control of a country. Such a group, too, can give
away some of the country’s natural resources, accepting money in
exchange. In this case, however, the purchaser acquires not merely
possession but all the rights and liberties of ownership, which are
supposed to be—and are—protected and enforced by all other states’
courts and police forces. The international resource privilege, then,
is the power to confer globally valid legal ownership rights in the
country’s resources.

The international resource privilege has disastrous effects on vast
numbers of people, especially in the poorest countries in which the
resource sector often constitutes a large segment of the national
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economy. Whoever can take power in such a country by whatever
means can maintain his rule, even against widespread popular oppo-
sition, by buying the arms and soldiers he needs with (funds bor-
rowed abroad in the country’s name and) revenues from the export
of natural resources. This fact in turn provides a strong incentive
toward the undemocratic acquisition and unresponsive exercise of
political power in these countries. And the international resource
privilege also gives foreigners strong incentives to corrupt the offi-
cials of such countries who, no matter how badly they rule, continue
to have resources to sell and money to spend. This shows how the
local causal chain (persistent poverty caused by corrupt government
caused by natural resource wealth) can itself be traced back to the
international resource privilege, which makes it the case that
resource-rich developing countries are more likely to experience
coup attempts and civil wars and more likely also to be ruled by
corrupt elites, so that—despite considerable natural wealth—poverty
in these countries tends to decline only slowly, if at all.42

It is hardly surprising that the causal role of global institutional
factors is so often overlooked. We have a very powerful personal
motive to want to see ourselves as unconnected to the unimaginable
deprivations suffered by the global poor. This motive produces self-
deception and automatic rejection of politicians, academics, and
research projects that explore the wider causal context of global
poverty. Moreover, we have a general cognitive tendency to overlook
the causal significance of stable background factors (e.g., the role of
atmospheric oxygen in the outbreak of a fire) in a diverse and chang-
ing situation. Looking at human rights fulfillment worldwide, our
attention is thus drawn to local factors, which sometimes change
dramatically (e.g., recently in Eastern Europe) and which vary greatly
from country to country. Through an exhaustive analysis of these
factors, it appears, all phenomena relevant to the realization of
human rights can be explained. And yet, it is not so.

When human rights are more fully realized in one country than
in another, then there must be, some difference that contributes to
this discrepancy. But an explanation that merely points to this dif-
ference leaves many questions open. One question concerns the
broader context determining which national factors have these
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effects rather than others. It is quite possible that in the context
of a different global order the same national factors, or the same
international differences, would have quite another impact on the
realization of human rights.43 Another question concerns the expla-
nation of the national factors themselves. It is quite possible that,
within a different global order, national factors that tend to under-
mine the fulfillment of human rights would occur much less often
or not at all.44 These considerations show that the global level of
human rights fulfillment cannot be explained by national factors
alone.

This discussion of some central features of the existing global
order was meant to illustrate the following important points: (1) The
fulfillment of human rights in most countries is strongly affected not
merely by national factors but also by global ones. (2) Explanations
in terms of national and global factors do not simply compete with
each other. Only their synthesis: one explanation that integrates
factors of both kinds can be a true explanation. This is so because
the effects of national factors are often strongly affected by global
factors (and vice versa) and because global factors strongly shape
those national factors themselves (though the inverse influence is
generally slight). (3) The influences emanating from global order
are not necessarily the way they are, but are codetermined by
reformable institutional features, such as the two privileges I have
discussed.

These points can help refute the first two reasons that influential
citizens and politicians in the wealthy countries might adduce in
support of their innocence: the global order we uphold plays a major
role in causing the massive underfulfillment of human rights today.
It does so in four main ways: it crucially affects what sorts of persons
shape national policy in the developing countries, what incentives
these persons face, what options they have, and what impact the
implementation of any of their options would have on domestic
poverty and human rights fulfillment. Once the causal effects of spe-
cific global institutional arrangements are appreciated, it is not too
difficult to take on the second reason by developing plausible pro-
posals for reform—though space constraints do not allow me to do
this here.45
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Pursuant to U4, human rights support then a severe critique of the
more influential citizens and politicians in the wealthy countries. We
are quite wrong to present ourselves as the most advanced in terms
of human rights, and we are chiefly responsible for the fact that most
human beings still lack secure access to the most vital goods.46 And
we are also the chief beneficiaries of the existing global order. This
order perpetuates our control over the weaker developing countries.
And it also guarantees us a reliable and cheap supply of natural
resources, because we can acquire ownership rights in such resources
from anyone who happens to exercise effective power and because
the resource consumption of the majority of humankind is severely
constrained by poverty.47

The discussion of the international borrowing and resource privi-
leges thus illustrates the empirical background against which the
global demand of §28 makes sense. It is the point of human rights,
and of official declarations thereof, to ensure that all human beings
have secure access to certain vital goods. Many persons currently lack
such security.48 We can assign responsibility for such insecurity to the
governments and citizens of the countries in which it occurs; and
doing so makes good sense, but leaving it at this does not make good
sense. For the hope that these countries will, from the inside, democ-
ratize themselves and abolish the worst poverty and oppression is
entirely naive as long as the institutional context of these countries
continues to favor so strongly the emergence and endurance of
brutal and corrupt elites. The primary responsibility for this institu-
tional context, for the prevailing global order, lies with the govern-
ments and citizens of the wealthy countries, because we maintain this
order, with at least latent coercion, and because we, and only we,
could relatively easily reform it in the directions indicated. §28
should be read as a recognition of these points: a clear repudiation
of the common and ever so dear conviction that human rights do
not reach beyond national borders, that we normally have no respon-
sibilities for the fulfillment of the human rights of foreigners (living
abroad).49

In the world as it is, U4 thus tends to undermine the self-satisfied
detachment with which the governments and peoples of the wealthy
countries tend to look down upon the sorry state of human rights in
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many of the so-called less developed countries. This disaster is the
responsibility not only of their governments and populations, but
also ours, in that we continuously impose upon them an unjust global
order without working toward reforms that would facilitate the full
realization of human rights.

6 The Universality of Human Rights

Having shown that it makes sense to conceive of human rights, as U4

suggests, as having global normative reach, let us proceed to survey
the advantages of this understanding. Some advantages have already
been touched upon in the preceding discussion: U4 is more suitable
than U1-U3 for singling out the truly essential elements in human
quality of life and it incorporates a more plausible assignment of
responsibilities in regard to the underfulfillment of human rights. In
sections 6 through 8, I lay out three further important advantages
which show that U4 can make a much greater contribution toward
facilitating agreement on how to specify and to pursue the realiza-
tion of human rights worldwide.

The first of these additional advantages lies in the profound impli-
cations of U4 for the debate about the universal validity of human
rights. Many people see the fact that human rights are understood
as universal as a strong reason for denying them. They view human
rights as an outgrowth of a provincial morality whose pretension to
universal validity is yet one more variant of European imperialism.
They might say: “Non-European peoples have cultural traditions of
their own from which they construct their own moral conceptions,
perhaps wholly without the individualistic concept of a right. If you
westerners want to make a conception of human rights the center-
piece of your political morality and want to realize it in your politi-
cal system, then go ahead, by all means. But leave other peoples the
same freedom to define their values within the context of their own
culture and national discourse.”

Even if such admonitions are often put forward in bad faith,50 they
nevertheless require a reasoned response which, pursuant to U4, can
be formulated as follows. When human rights are understood as a
standard for assessing only national institutional orders and govern-
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ments, then it makes sense to envision a plurality of standards for
societies that differ in their history, culture, population size and
density, natural environment, geopolitical context, and stage of
economic and technological development. But when human rights
are understood also as a standard for assessing the global institutional
order, international diversity can no longer be accommodated in this
way. There can be, at any given time, only one global order. If it is 
to be possible to justify this global order to persons in all parts of 
the world and also to reach agreement on how it should be adjusted
and reformed in the light of new experience or changed circum-
stances, then we must aspire to a single, universal standard which all
persons and peoples can accept as the basis for moral judgments
about the global order that constrains and conditions human life
everywhere.

Consider a domestic parallel. Imagine someone setting forth a
moral conception of decent family life in the hope of achieving
nationwide agreement. Our first reaction might be: we do not need
such agreement, nor do we need such a shared conception. We can
happily live together in one society even while we differ in many of
our deepest aspirations, including those about family life. Having
received this response, our interlocutor says that she meant to raise
a quite different issue: the social rules of our society affect family life
in countless ways. A few do so directly—they define and limit the
legal freedoms of spouses with regard to how they may treat each
other and their children, how they may use and dispose of individ-
ually or jointly owned property, what kinds of education and medical
care they may give to or withhold from their children, and so forth.
Many other rules influence family life more indirectly by affecting
the economic burdens of child rearing or by shaping the physical
and social environment within which families exist, for instance, or
by determining the extent to which women are respected as the full
equals of men, can successfully participate in the economy, and can
present their concerns within the political process. Since a society’s
social rules are subject to intelligent redesign and also exert a pro-
found influence upon family life within this society, its citizens have
a responsibility to bring their sharable values concerning family life
to bear upon the design of their shared institutional order. This,
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concludes our interlocutor, was her point in proposing a moral con-
ception of decent family life.

As the domestic parallel shows, attaining a common standard for
assessing a shared institutional order does not presuppose thor-
oughgoing agreement. Thus, our interlocutor in the domestic case
need not decide what kinds of relationships among spouses and chil-
dren are best. She may merely advocate certain constraints, insisting,
for example, that wives must be secure from coercion by their hus-
bands, which can be achieved by promoting through the education
system equal respect and equal opportunities for women, by crimi-
nalizing interspousal rape, by safeguarding the voluntariness of reli-
gious practices, and by guaranteeing an economically safe option of
divorce.

The analogous point holds for human rights as a moral standard
for our global order. This standard does not presuppose agreement
on all or even most moral questions. It may merely demand that this
global order be so designed that, as far as possible, all persons have
secure access to a few goods vital to human beings. Now it is true
that designing an institutional order with an eye to a few key values
will have collateral effects on the prevalence of other values. A solidly
Catholic (or Muslim) family life may well be harder to sustain within
a society that safeguards freedom of religion than in one in which
Catholicism (Islam) is the official state religion. Similarly, the choice
of a global order designed to realize human rights would have a dif-
ferential impact on the cultures of various societies and on the pop-
ularity of various religions and ways of life. But such collateral effects
are simply unavoidable: any global (and national) institutional order
can be criticized on the grounds that some values do not optimally
thrive in it. So long as there is any global order at all, this problem
will necessarily persist.

Still, the problem can be mitigated by formulating a common
moral standard so that the global order it favors will allow a wide
range of values to thrive locally. Human rights meet this condition
because they can be fully realized in a wide range of countries that
differ greatly in their culture, traditions, and national institutional
order.
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The crucial thought here is this: once human rights are under-
stood as moral claims on the global order, there simply is no attrac-
tive, tolerant, and pluralistic alternative to conceiving them as valid
universally. Although the world can contain societies that are struc-
tured in a variety of ways (according to diverse, even incompatible
values), it cannot itself be structured in a variety of ways. If the Ira-
nians want their society to be organized as an Islamic state and we
want ours to be a secular democracy, we can both have our way.51 But
if the Iranians wanted the global order to be designed on the basis
of the Koran while we want it to secure the objects of everyone’s
human rights, then we cannot both have our way. The global order
cannot be designed so as to give all human beings the assurance that
they will be able to meet their most basic needs and so as to give all
governments maximal control over the lives and values of the
peoples they rule and so as to ensure the fullest flourishing of Islam
and so on. Among competing plans for the future of global order,
one will necessarily win out—through reason or through force. Neu-
trality is not an option here. The policies of the major societies will
necessarily affect the outcome. It is, for the future of humankind,
the most important and most urgent task of our time to set the devel-
opment of the global order upon an acceptable path. To do this
together, peacefully, we need international agreement on a common
moral standard for assessing the feasible alternatives. The best hope
for such a common moral standard that is both plausible and capable
of wide international acceptance today is a conception of human
rights. At the very least, the burden now is on those who reject the
very idea of human rights to formulate and justify their own alter-
native standard for achieving a global order acceptable to all.

7 Making Human Rights More Broadly Sharable

To serve as a common moral standard, a conception of human 
rights must meet the sixth condition of broad sharability. Whether it
does depends not only on its content (the specific human rights 
it postulates) but also on the concept of a human right it employs.
U4 renders human rights significantly less vulnerable to critical

179
Human Rights and Human Responsibilities



doubts and hence more broadly sharable. Let me briefly indicate why
this is so.

One important communitarian critique, often claimed to show
that human rights are alien to communal cultures (for instance in
Southeast Asia), asserts that human rights discourse leads persons to
view themselves as Westerners: as atomized, autonomous, secular,
and self-interested individuals ready to insist on their rights no
matter what the cost may be to others or to society at large.52

This critique may have some plausibility when human rights are
understood as demanding their own juridification as basic legal
rights held by individuals (U3). But it has much less force when, as I
have proposed, we avoid any conceptual connection of human rights
with legal rights. We are then open to the idea that, in various eco-
nomic and cultural contexts, secure access to the objects of human
rights might be established in other ways. Yes, secure access to min-
imally adequate nutrition can generally be maintained through legal
rights to food when needed. But it can also be maintained through
other legal mechanisms—ones that keep land ownership widely dis-
persed, ban usury or speculative hoarding of basic staples, or provide
child-care, education, retraining subsidies, unemployment benefits,
or start-up loans. And nonlegal practices—such as a culture of 
solidarity among friends, relatives, neighbors, compatriots—may also
play an important role. Even those hostile to a legal-rights culture
can, and often do, share the goal of realizing human rights as under-
stood by U4; and they may be quite willing to support a legally
binding international commitment to shape national and interna-
tional institutional arrangements so that all human beings can
securely meet their most basic needs. We have reason then to con-
ceive the realization of human rights in this broad way, rather than
insist on conceiving it narrowly as involving individual legal rights of
matching content. We may feel strongly that such matching individ-
ual legal rights ought to exist in our own culture. But there is no
good reason for requiring that secure access to the objects of human
rights must be maintained in the same way everywhere on earth.

One important libertarian critique, which is often claimed to 
show that human rights are alien to individualist (especial Anglo-
American) cultures, asserts that human rights impose excessive
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restrictions on individual freedom by requiring all human agents to
defend, as best they can, the objects of the human rights of any
person anywhere (U1). Libertarians reject such a requirement not
merely because it would be excessively burdensome in a world in
which the human rights of so many remain unfulfilled, but mainly
because they hold that all moral duties must be negative ones, that is,
duties to refrain from harming others in certain ways. Libertarians
may acknowledge that it is morally good to protect or to aid or to
benefit others, but they deny that anyone has a duty to do such
things. And since they recognize no positive moral duties, libertari-
ans also deny the existence of any moral rights to be protected, aided,
or benefited.

U4 can help accommodate this critique as well. U4 does not assume
that human agents have human-rights-based obligations merely by
virtue of the fact that the human rights of some persons avoidably
remain unfulfilled. U4 envisions such obligations specifically for
agents who significantly collaborate in imposing an institutional
order that produces this human-rights problem. Such agents must
either stop contributing to this imposition or else compensate for
this contribution by working toward appropriate institutional
reforms and toward shielding the victims of injustice from the harms
they help produce.53 This is a negative duty on a par with the liber-
tarians’ favorite duty not to defraud others by breaking a contract or
promise one has made. One can avoid all obligations arising from
these duties, respectively, by not taking part in the coercive imposi-
tion of an unjust institutional order and not making any contracts or
promises. But if one does contribute significantly to imposing an
institutional order upon others, one is obligated to help ensure that
it fulfills the human rights of these others as far as possible—just as,
if one does make a promise, one is obligated to keep it.

8 Reconciling Conflicting Priorities among Human Rights

The substance of a conception of human rights continues to be con-
troversial. Prominent here is the debate between those who, like
many Western governments, emphasize civil and political rights and
those who, like many developing and socialist states, emphasize
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social, economic, and cultural rights. I have shown already how U4

can be detached from such controversies and defended with power-
ful, independent arguments. I will now show how its acceptance
would also greatly reduce the significance of such controversies,
which have occasioned much discord in the United Nations and else-
where. The third further advantage of U4 is that it can facilitate agree-
ment on the substance or content of our conception of human
rights.

U4 does not lead to the idea that civil and political rights require
only restraint, while social, economic, and cultural rights also
demand positive efforts and costs. Rather, it emphasizes negative
duties across the board: we are not to collaborate in the coercive
imposition of any institutional order that avoidably fails to realize
human rights of whatever kind. Moreover, there is no systematic cor-
relation between categories of human rights, understood pursuant
to U4, and effective institutional means for their realization, which
may vary in time and place. Thus, to realize the classical civil right
to freedom from inhuman and degrading treatment (§5), for
instance, a state may have to do much more than create and enforce
appropriate criminal statutes. It may also need to establish adequate
social and economic safeguards, ensuring perhaps that domestic ser-
vants are literate, know about their rights and options, and have some
economic security in case of job loss. Conversely, to realize a human
right to adequate nutrition, perhaps all that is needed is an effective
criminal statute against speculative hoarding of foodstuffs.

These considerations greatly narrow the philosophical gap
between the friends of civil and political rights and the friends of
social, economic, and cultural rights. Let me now show how they may
also greatly reduce the practical significance of such controversies.

Suppose that only civil and political human rights are worthy of
the name, that the social, economic and cultural rights set forth in
the Universal Declaration (foremost the much ridiculed right to “peri-
odic holidays with pay” of §24) should hence be repudiated. Con-
joining this view with U4 yields the moral assertion that every human
being is entitled to a national and global institutional order in which
civil and political human rights can be fully realized. The existing
global order falls far short in this respect, and it does so largely on
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account of the extreme poverty and inequality it reproduces: in most
developing countries, the legal rights of ordinary citizens cannot be
effectively enforced. Many of these countries are so poor that they
cannot afford properly trained judges and police forces in sufficient
numbers; and in many of them social institutions as well as politi-
cians, officials and government agencies are in any case (partly
through foreign influences) so thoroughly corrupted that the real-
ization of civil and political human rights is not even seriously
attempted. Even in those few countries where the legal rights of ordi-
nary citizens can be effectively enforced, too many citizens are under
too much economic pressure, too dependent on others, or too une-
ducated to effect the enforcement of their rights. Thus, even the goal
of realizing only the recognized civil and political human rights—if
only they were interpreted in the light of §28—suffices to support
the demand for global institutional reforms that would reduce global
poverty and inequality.

Suppose that only social, economic, and cultural human rights are
worthy of the name. Conjoining this view with U4 yields the moral
assertion that every human being is entitled to a national and global
institutional order in which social, economic, and cultural human
rights can be fully realized. The existing global order falls far short
in this respect as billions live in poverty with little access to educa-
tion and health care and in constant mortal danger from malnutri-
tion and diseases that are easily controlled elsewhere. Their suffering
is in large part due to the fact that the global poor live under gov-
ernments that do little to alleviate their deprivations and often even
contribute to them. The global poor are dispersed over some 150
countries, many of which are ruled not by general and public laws,
but by powerful persons and groups (dictators, party bosses, military
officers, landlords) often sponsored or assisted from abroad. In such
societies, they are unable to organize themselves freely, to publicize
their plight, or to work for reform through the political or legal
system. Thus, even the goal of realizing only the usual social and
economic human rights—if only they were interpreted in the light
of §28—suffices to support the call for a global order that would
strongly encourage the incorporation of effective civil and political
rights into national constitutions.54
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I certainly did not mean to contend, in this section, that it makes
no difference which rights we single out as human rights. I merely
wanted to show that both the philosophical and practical-political
importance of the actual controversies about this question would
diminish if human rights were understood pursuant to U4: as moral
claims on any coercively imposed institutional order. Even if we con-
tinue to disagree about which goods should be included in a con-
ception of human rights, we will then—provided we really care about
the realization of human rights rather than about ideological pro-
paganda victories—work together on the same institutional reforms
instead of arguing over how much praise or blame is deserved by this
state or that.

9 Conclusion

In the aftermath of World War II, a fledgling United Nations issued
a Universal Declaration of Human Rights as the preeminent moral stan-
dard for all of humankind. This declaration, in its §28, specifically
suggests that the realization of human rights will crucially depend
on the achievement of a just global order.55 In the intervening half
century, the dominant powers, led by the United States, have created
a far more comprehensive global order that severely constrains and
conditions the political and economic institutions and policies of all
national societies and governments. It is hardly surprising that these
powers have tried to shape this order in their own interest. They have
done so quite successfully, bringing peace and unprecedented pros-
perity to their populations.

And yet, if we judge this global order from a less parochial moral
standpoint, one that makes the fulfillment of everyone’s human
rights the central concern, then we must conclude that this order is
still deeply flawed and quite avoidably so. The last fifty years project
a strong image of brisk progress from one declaration, summit, and
convention to the next. There has been significant progress in for-
mulations and ratifications of human rights documents, in the gath-
ering and publication of statistical information, and even in the
realization of some human rights. But these fifty years have also
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culminated in unprecedented economic inequality between the most
affluent tenth of humankind and the poorest fifth.56 What makes this
huge and steadily growing inequality a monstrosity, morally, is the
fact that the global poor are also so incredibly poor in absolute terms.
They lack secure access to food, safe water, clothing, shelter, basic
education, and they are also highly vulnerable to being deprived of
the objects of their civil and political human rights by their govern-
ments as well as by private agents. Some 18 million of them die pre-
maturely every year.

Since features of the global order are the decisive variable for the
realization of human rights today, the primary moral responsibility
for the realization of human rights must rest with those who shape
and impose this order, with the governments and peoples of the most
powerful and affluent countries. We lay down the fundamental rules
governing internal and external sovereignty, national property rights
in land and resources, global trade, international financial transac-
tions, and so on. And we enforce these rules through economic sanc-
tions and occasional military interventions. These rules and their
foreseeable effects are then our responsibility. And our failure to ini-
tiate meaningful institutional reforms that would drastically reduce
global poverty is all the more appalling as the opportunity costs such
reforms would impose upon ourselves have declined steeply with the
end of the Cold War and the great economic and technological
advances of the last decade.

Against this background I conclude, then, that the understanding
of human rights and correlative human responsibilities that I have
presented here in explication of §28 is more compelling than the
three competing understandings and the draft Universal Declaration
of Human Responsibilities. U4 correctly identifies the crucial human-
rights-based responsibility in this world: the responsibility of the
affluent states and their citizens for the global economic and politi-
cal order they impose. This order is the key obstacle to the realiza-
tion of human rights. Our preeminent moral task is to reshape this
order so that all human beings have secure access to the basic goods
they need to be full and respected members of their communities,
societies, and of the wider world.
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Notes

1. §25, Universal Declaration of Human Rights, adopted and proclaimed by the General
Assembly of the United Nations on December 10, 1948, as resolution 217A(III). I use
the symbol “§” throughout to refer to articles of this document.

2. This information is collated in the annual Human Development Reports (henceforth
HDR) produced by the United Nations Development Programme (with most data
supplied by the World Bank) and published by Oxford University Press. The infor-
mation I have cited is from HDR 2000, 30; HDR 1999, 22; and HDR 1998, 49.

3. As soldiers, prostitutes, or domestic servants, for instance, or in agriculture, con-
struction, textile, or carpet production. The International Labor Organization (ILO)
reports that “at least 120 million children between the ages of 5 and 14 work full
time. The number is 250 million . . . if we include those for whom work is a secondary
activity.” (http://www.ilo.org/public/english/270asie/feature/child.htm). Cf. World
Bank: World Development Report 1999/2000 (New York: Oxford University Press 1999),
62, also available at http://www.worldbank.org/wdr/2000/fullreport.html. I will cite
this report as WDR 1999/2000.

4. Cf. U.S. Department of Agriculture (USDA): U.S. Action Plan on Food Security
(http://www.fas.usda.gov:80/icd/summit/usactplan.pdf; March 1999), iii: “World-
wide 34,000 children under age five die daily from hunger and preventable diseases.”
For full details, see World Health Organization (WHO): The World Health Report 1999
(http://www.who.int/whr/1999), especially Annex Table 2, and United Nations Chil-
drens Fund (UNICEF): The State of the World’s Children 1999 (New York: Oxford 
University Press 1999).

5. HDR 1999, 3.

6. http://www.fao.org/wfs/policy/english/96-3eng.htm.

7. “Interpretive Statement” filed by the U.S. government in reference to the first
paragraph of the Rome Declaration on World Food Security 
(http://www.fas.usda.gov:80/icd/summit/interpre.html).

186
Thomas Pogge



8. Nikos Alexandratos, ed.: World Agriculture: Toward 2010, an FAO Study (Chichester,
UK: J. Wiley & Sons, and Rome: FAO, 1995).

9. USDA: U.S. Action Plan on Food Security, Appendix A: “As part of the U.S. Action
Plan on Food Security, USAID commissioned a separate study of the projected cost of
meeting the world Food Summit target and a strategy for reaching this goal. The
study, completed in mid-1998, focused on a potential framework for ODA invest-
ments and estimated that the target could be reached with additional global ODA
of $2.6 billion annually, as compared to the FAO’s estimate of $6 billion annually.”
The hunger reduction plan announced by the 186 governments in Rome implicitly
envisions well over 200 million deaths from hunger and preventable diseases during
the 1997–2015 period. So one might have thought that, even if the FAO’s proposed
annual ODA increase of U.S.$6 billion were to reduce hunger faster than planned,
this should be no cause for regret. Halving hunger in nineteen years, after all, is
glacial progress. And U.S.$6 billion is a small amount for those asked to provide it:
the combined annual gross national product (GNP) of the high-income countries
was $22,599 billion in 1998 (WDR 1999/2000, 231). How important are U.S.$3.4
billion, 0.015 percent of the high-income countries’ GNPs, in comparison to the tens
of millions of human lives at stake?

10. At 0.10 percent of its GNP in 1998, versus 0.21 percent under Ronald Reagan in
1987/8, the United States provides the lowest level of net ODA among developed
countries, which have followed the United States lead by reducing their aggregate
net ODA from 0.33 percent of their combined GNPs to 0.24 percent during the same
period (HDR 2000, 218). In 1998, United States net ODA was U.S.$8.8 billion, global
net ODA was U.S.$51.9 billion (ibid.). The allocation of such funds is, moreover, gov-
erned by political considerations: only 21 percent goes to the 43 least developed
countries (ibid.) and only 8.3 percent, rather than the 20 percent promised under
the 20:20 compact, are spent on meeting basic needs (HDR 2000, 79). Thus, the 21
affluent donor states together spend U.S.$4.3 billion annually on meeting basic
needs abroad—1.5 cents per day for each malnourished person. The United States
has also reduced its funding of other unilateral and multilateral international
antipoverty programs, the World Food Program (WFP) being the notable exception
(www.brown.edu / Departments / World_Hunger_Program / hungerweb / HN /
Articles/WFS/EDIT2.html). Still, “the United States is more prepared and dedicated
than ever to feeding a hungry world” (Remarks of Secretary of Agriculture Dan Glick-
man on Behalf of the United States of America to the World Food Summit Rome;
November 13, 1996; http://www.usda.gov/news/releases/1996/11/0603).

11. “Rich countries cut their tariffs by less in the Uruguay Round than poor ones
did. Since then, they have found new ways to close their markets, notably by impos-
ing anti-dumping duties on imports they deem ‘unfairly cheap’. Rich countries are
particularly protectionist in many of the sectors where developing countries are best
able to compete, such as agriculture, textiles, and clothing. As a result, according to
a new study by Thomas Hertel, of Purdue University, and Will Martin, of the World
Bank, rich countries’ average tariffs on manufacturing imports from poor countries
are four times higher than those on imports from other rich countries. This imposes
a big burden on poor countries. The United Nations Conference on Trade and Devel-
opment (UNCTAD) estimates that they could export U.S.$700 billion more a year
by 2005 if rich countries did more to open their markets. Poor countries are also
hobbled by a lack of know-how. Many had little understanding of what they signed
up to in the Uruguay Round. That ignorance is now costing them dear. Michael
Finger of the World Bank and Philip Schuler of the University of Maryland estimate
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that implementing commitments to improve trade procedures and establish techni-
cal and intellectual-property standards can cost more than a year’s development
budget for the poorest countries. Moreover, in those areas where poor countries
could benefit from world trade rules, they are often unable to do so. . . . Of the
WTO’s 134 members, 29 do not even have missions at its headquarters in Geneva.
Many more can barely afford to bring cases to the WTO . . .” (The Economist, Sep-
tember 25, 1999, 89). The full texts of both studies are available on the internet as,
respectively, Working Paper 7 at www.agecon.purdue.edu/gtap/wkpapr/index.htm
and Working Paper 2215 at http://wbln0018.worldbank.org/research/workpapers.
nsf/12e6920265e1e0d3852567e50050df1f/.

12. This spike shows up in the number of people living below the interna-
tional poverty line, which is described as “that income or expenditure level below
which a minimum, nutritionally adequate diet plus essential non-food requirements
are not affordable” (HDR 1996, 222). In 1997, this number was “nearly 1.3 billion”
(HDR 1999, 22). In 1999, the World Bank reported that it “rose from 1.2 billion
in 1987 to 1.5 billion today and, if recent trends persist, will reach 1.9 billion by 2015”
(WDR 1999/2000, 25). In view of widespread protests against the prevailing 
global economic order, these statistics must have been politically inconvenient. So
this year’s reports are sporting a new methodology. The number of malnourished
people as reported by the UNDP has dropped sharply: from 840 million (HDR 1999,
22) to 790 million (HDR 2000, 30). And the number of people below the interna-
tional poverty line is reported to be back down to 1.2 billion (WDR 2000/2001, 23;
HDR 2000, 4). Unfortunately, these dramatically improved numbers reflect not
changes in the world, but changes in World Bank methodology. Heretofore, the inter-
national poverty line had been defined in terms of $30.42 PPP 1985 per person per
month. (PPP stands for “purchasing power parity,” so comparison is made with the
purchasing power that $30.42 had in the US in 1985.) This year the international
poverty line has been redefined in terms of $32.74 PPP 1993 per person per month.
The old poverty line is said to be representative of the poverty lines found among
thirty-three low-income countries; the new poverty line is said to be the median 
of the lowest ten of these thirty-three lines. See WDR 2000/2001, 17, and Shaohua 
Chen and Martin Ravallion: “How Did the World’s Poorest Fare in the 1990s?”
www.worldbank.org/research/growth/paper%20of%20the%20month_800.htm.
The redefinition is implemented by the UNDP, which revised its poverty line 
from “$1 a day (1985 PPP $)” (HDR 1999, table 4) to “$1 a day (1993 PPP US$)”
(HDR 2000, table 4) and by the World Bank (WDR 1999/2000, 276, versus WDR
2000/2001, 23). Since U.S. inflation between 1985 and 1993 was 34.3 percent, the
redefinition lowers the international poverty line by roughly 20 percent, from
U.S.$48.4289 PPP to U.S.$38.8122 PPP per person per month in today’s (year 2000)
Dollars (http://stats.bls.gov/cpihome.htm). In response to my query, the World
Bank has informed me that the redefinition is justified by the slower rise in basic
foodstuff prices. I must say, I find it hard to believe that $38.81 per person per month
in the United States—or a quarter that amount in the typical developing country
sSee the conversion rates implied in WDR 2000/2001, 274–275)—really suffices for
“a minimum, nutritionally adequate diet plus essential non-food requirements.” Be
this as it may, the new calculation does provide a useful snapshot of current global
income inequality: Those in the poorest fifth fall on average 30 percent below the
$38.81 PPP international poverty line (Chen and Ravallion, Hon Did the World’s
Poorest Fare, tables 2 and 4—calculated by dividing the poverty gap index by the
headcount index). They have then an average annual income of U.S.$326 PPP or, at
market exchange rates, about U.S.$82 annually per person. The collective annual
income of these 1.2 billion people is then about U.S.$98 billion or 1/300 of the $30
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trillion global social product. It is thus possible to double, even triple, the incomes
of the poorest fifth, to eradicate global poverty, at barely noticeable cost to the afflu-
ent countries and their citizens.

13. See Ethics and International Affairs 12 (1998), 195–199. The full text, with an
accompanying report, is also available at http://www.asiawide.or.jp/iac/UDHR/
EngDecl1.htm. The InterAction Council was founded in 1983 by the late Takeo
Fukuda, former Prime Minister of Japan. Other prominent politicians associated 
with it include Helmut Schmidt (Germany) Malcolm Frasier (Australia), Lord James
Callaghan (United Kingdom), Jimmy Carter (USA), Valéry Giscard d’Estaing
(France), Mikhail S. Gorbachev (Russia), Lee Kuan Yew (Singapore), Kiichi Miyazawa
(Japan), Shimon Peres (Israel), Henry A. Kissinger (USA), and Robert S. McNamara
(USA). Among the “high-level experts” consulted in drafting the declaration are
Hans Küng (Tübingen University) and Richard Rorty (Stanford Humanities
Center).

14. With the end of the Cold War, military expenditures by the affluent countries of
the Organization for Economic Co-operation and Development (OECD) declined
from 4.1 percent of their combined gross domestic product (GDP) in 1985 to 2.2
percent in 1998 (HDR 1998, 197, and HDR 2000, 217). As the combined GDP of the
OECD countries is currently around U.S.$23 trillion (HDR 2000, 209), the peace div-
idend for the OECD countries can be estimated to be 1.9 percent of this or U.S.$420
billion.

15. Immanuel Kant: Grundlegung zur Metaphysik der Sitten (1784), in Preußische
Akademieausgabe, vol. IV (Berlin: Georg Reimer 1911), 430n.

16. In addition, the negative version of the Golden Rule is subject to numerous well-
known further problems. On its face, it would seem to rule out many ordinarily
accepted activities, such as one person entering into competition with another (for
customers, a job, a house, a spouse, or whatever), an officer sending a soldier on a
dangerous mission, a lawyer asking a witness embarrassing questions, and so on. This
problem is aggravated by the Draft Declaration’s insistence (in Article 13) that
general ethical standards, such as the Golden Rule, must take precedence over spe-
cific ethical standards appropriate in particular contexts (e.g., business, military, or
law).

17. This second component of equality is compatible with the view that the weight
agents ought to give to the human rights of others varies with their relation to them—
that agents have stronger moral reasons to secure human rights in their own country,
for example, than abroad—as long as this is not seen as being the result of a differ-
ence in the moral significance of these rights, impersonally considered. (One can
believe that the flourishing of all children is equally important and yet be commit-
ted to showing greater concern for the flourishing of one’s own children than for
the flourishing of other children.)

18. These six central elements are discussed in greater detail in the first two sections
of my essay “How Should Human Rights be Conceived?” Jahrbuch für Recht und Ethik
3 (1995), 103–120, reprinted in Patrick Hayden, ed.: The Philosophy of Human Rights:
Readings in Context (St. Paul: Paragon House Publishers 2001). If we can agree that
these are indeed elements of the moral concept of human rights, then each human
right will have these six features. The converse, however, does not hold true, as alter-
native conceptions of human rights go beyond the shared core in two ways: (a) by
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further specifying the concept of human rights through additional elements and (b)
by selectively postulating a list of particular human rights (cf. second paragraph of
this section).

19. Here is an example of U1: “A human right, then, will be a right whose benefi-
ciaries are all humans and whose obligors are all humans in a position to effect the
right”—David Luban: “Just War and Human Rights” in Charles Beitz et al., eds.: Inter-
national Ethics (Princeton: Princeton University Press 1985), 209.

20. The first of these possibilities is exemplified by Robert Nozick: Anarchy, State and
Utopia (New York: Basic Books 1974), the second by Henry Shue: Basic Rights (Prince-
ton: Princeton University Press 1996 [11980]). Nozick and Shue prefer to write of,
respectively, fundamental and basic rights. U1 leads to views like theirs but phrased in
terms of human rights.

21. By drawing on the Universal Declaration of Human Rights for examples and illus-
trations, I am not implying that all the rights it lists are human rights or that its list
is complete. Rather, I am using these rights as evidence for how the concept of a
human right has been understood, on the assumption that any plausible under-
standing of human rights must be critically developed out of this established and 
customary notion.

22. The right to equal pay for equal work (§23.2) appears intended to be doubly
limited in scope. Equality needs to be achieved only within each state, not interna-
tionally—equal work need not be paid the same in Bangladesh as in Switzerland. And
the duty to help maintain such equality within each country is confined to its citi-
zens—we have no duty to help implement the equal pay principle in foreign coun-
tries. Of course, a defender of U1 could respond that the international human rights
documents are mistaken on this point: Every human agent has a moral responsibil-
ity to promote the fulfillment of every human right of every human being.

23. This distinction will not be clear-cut because some human rights may have com-
ponents that differ in scope. Pursuant to U2, the human right not to be subjected to
torture (§5), for example, would presumably be interpreted as giving each govern-
ment negative duties not to use torture as well as positive duties to prevent torture.
The negative duties would most plausibly be construed as being equal in content and
strength toward all human beings: a government must not order or authorize the
torture of any human being at all. But not so for positive duties: a government has
much stronger duties to prevent the torture of persons within the territory it can
effectively control than to prevent the torture of persons elsewhere.

24. See, for example, Jürgen Habermas: “Kants Idee des ewigen Friedens—aus dem
historischen Abstand von 200 Jahren,” Kritische Justiz 28 (1995) 3, 293–319. He claims
that “the concept of human rights is not of moral origin, but . . . by nature juridical”
(310) and that human rights “belong, through their structure, to a scheme of posi-
tive and coercive law which supports justiciable individual right claims. Hence it
belongs to the meaning of human rights that they demand for themselves the status
of constitutional rights” (312; my translations, italics in the original). Though Alexy
explicitly refers to human rights as moral rights, he holds an otherwise similar posi-
tion that equates the institutionalization of human rights with their transformation
into positive law. See Robert Alexy: “Die Institutionalisierung der Menschenrechte
im demokratischen Verfassungsstaat,” in Stefan Gosepath and Georg Lohmann, eds.:
Die Philosophie der Menschenrechte (Frankfurt: Suhrkamp 1997), 244–264.
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25. The expression “suitably broad” alludes to how U2 had solved the third problem
with U1. Some human rights—such as the human right not to be subjected to 
arbitrary arrest (§9)—are meant to protect every human being regardless of loca-
tion or citizenship. Such human rights would be only partially juridified through a
constitutional right that prohibits the government’s arbitrary arrest merely of its 
own citizens or residents but not the arbitrary arrest of foreigners. The juridification
component of a human right not to be subjected to arbitrary arrest would then 
give a weighty moral duty to all citizens of every state to help ensure that their 
state affords all human beings a legal right not to be arbitrarily arrested by its 
government.

26. This is not to deny that some human rights are difficult or impossible to fulfill
without corresponding legal or even constitutional protections. This seems mani-
festly true, for instance, of a human right to an effective remedy by the competent
national tribunals for acts violating fundamental rights granted by the constitution
or by law (§8). It is also hard to imagine a society under modern conditions whose
members are secure in their property or have secure access to freedom of expres-
sion even while no legal right thereto exists. I assume below that secure access to 
the objects of civil and political human rights generally requires corresponding legal
protections.

27. I am grateful to Pablo De Greiff for suggesting that I address this reply.

28. As the examples indicate, my notion of secure access involves a knowledge condi-
tion: a person has secure access to the object of a human right only when she is not
prevented by social obstacles from acquiring the knowledge and know-how necessary
to secure this object for herself.

29. In response to this objection, U3 might be amended to say that human rights
require their supranational juridification as well. Habermas appears to leave room for
this amendment when he writes: “in spite of their claim to universal validity, these
rights have thus far managed to achieve an unambiguous positive form only within
the national legal orders of democratic states. Beyond that, they possess only a weak
force in international law and still await institutionalization within the framework of
a cosmopolitan order that is only now beginning to take shape” (Habermas, op.cit.,
312). Again, I am grateful to Pablo de Greiff for this point.

30. My reading of §28 emphasizes its statement that all human beings have a 
claim that any institutional order imposed upon them be one in which their postu-
lated rights and freedoms can be fully realized. §28 could be read as making the addi-
tional statement that human beings have a claim that such an order be newly
established in any (state-of-nature or “failed state”) contexts in which no effective
institutional order exists. I do not, however, read §28 as including this additional
statement.

31. “Relative impact,” because a comparative judgment is needed about how much
more or less fully human rights are realized in this institutional order than they would
be realized in its feasible alternatives.

32. This understanding of human rights is laid out more extensively in my “How
Should Human Rights be Conceived?” (note 19). That earlier essay applied the idea
only to the case of national institutional schemes, while the present one applies it
also to the global institutional order.
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33. The task of specifying, for the object of each particular human right, acceptable
probabilities for threats from various (official and nonofficial) sources belongs to the
second, substantive component of a conception of human rights, which is not dis-
cussed in the present essay.

34. We do not believe that the police should be authorized to beat up suspects in its
custody, say, if such authorization (by deterring criminal beatings) reduces the
number of beatings overall.

35. Other things must be presumed to be equal here. Deficits become less weighty,
morally, as we go through the list. But greater low-weight deficits can still outweigh
smaller high-weight deficits.

36. This might have been caused, for instance, by their maintaining a long-term
smoking habit in full knowledge of the medical dangers associated therewith.

37. My critique of such recipient-oriented moral conceptions is presented more fully
in my essays “Three Problems with Contractarian-Consequentialist Ways of Assessing
Social Institutions,” Social Philosophy and Policy 12 (1995), 241–266, and “Gleiche 
Freiheit für alle?” in Otfried Höffe, ed.: John Rawls: Eine Theorie der Gerechtigkeit
(Berlin: Akademie Verlag 1998), 149–168.

38. See note 18.

39. On the stronger reading of §28 (cf. note 31), human agents would also have a
duty to establish a global institutional order that fulfills human rights even if no such
order presently exists. It is doubtful, however, whether this duty could, in such a
context, be considered to be a negative one. Kant suggests how it might be: “A human
being (or a people) in a mere state of nature robs me of this assurance and injures
me through this very state in which he coexists with me—not actively (facto), but
through the lawlessness of his state (statu iniusto) through which I am under per-
manent threat from him—and I may compel him either to enter with me into a
common juridical state or to retreat from my vicinity.” Immanuel Kant: “Zum ewigen
Frieden” (1795), in Preußische Akademieausgabe, vol. VIII (Berlin: de Gruyter 1923),
349n (my translation).

40. Typical here is John Rawls: The Law of Peoples (Cambridge, MA: Harvard Uni-
versity Press 1999), 108: “the causes of the wealth of a people and the forms it takes
lie in their political culture and in the religious, philosophical, and moral traditions
that support the basic structure of their political and social institutions, as well as in
the industriousness and cooperative talents of its members, all supported by their
political virtues. . . . Crucial also is the country’s population policy.”

41. See Derek Parfit: Reasons and Persons (Oxford: Oxford University Press 1984),
chapter 3, entitled “Five Mistakes in Moral Mathematics.” Even if each privileged
person typically bears only one billionth of the moral responsibility for the avoidable
underfulfillment of human rights caused by the existing global order, each of us
would still be responsible for significant harms (see note 3 above and accompanying
text).

42. This is confirmed by the—otherwise startling—empirical finding of a negative
correlation between developing countries’ resource endowments and their rates of
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economic growth, exemplified by the relatively low growth rates, over the past forty
years, of resource-rich Nigeria, Kenya, Angola, Mozambique, Zaire, Venezuela, 
Brazil, Saudi Arabia, Burma, and the Philippines. Cf. Ricky Lam and Leonard
Wantchekon: “Dictatorships as a Political Dutch Disease,” working paper (Yale 
University, January 19, 1999), 35: “a one percentage increase in the size of the natural
resource sector generates a decrease by half a percentage point in the probability 
of survival of democratic regimes.” The paper specifically supports the hypothesis
that the causal connection between resource wealth and poor economic growth 
(the so-called “Dutch disease)” is mediated through reduced chances for democracy:
“all petrostates or resource-dependent countries in Africa fail to initiate meaningful
political reforms. . . . besides South Africa, transition to democracy has been success-
ful only in resource-poor countries” (ibid. 31). Cf. also Leonard Wantchekon: “Why
Do Resource Dependent Countries Have Authoritarian Governments?,” working
paper (Yale University, December 12, 1999, www.yale.edu/leitner/pdf/1999-11.pdf).

43. An analogous point plays a major role in debates about the significance of
genetic vis-à-vis environmental factors: Factors that are quite unimportant for explain-
ing the observed variation of a trait (e.g., height, IQ, cancer) in some population may
be very important for explaining this trait’s overall level (frequency) in the same pop-
ulation. Suppose that, in some province, the observed variation in female adult
height (54–60 inches) is almost entirely due to hereditary factors. It is still quite pos-
sible that the height differentials among these woman are minor compared to how
much taller they all would be (67–74 inches) if it had not been the case that, when
they were growing up, food was scarce and boys were preferred over girls in its dis-
tribution. Or suppose that we can know quite accurately, on the basis of genetic infor-
mation, who is likely to get cancer and who is not. It is still quite possible that, in a
healthy environment, cancer would hardly occur at all.

44. This point is frequently overlooked in the manner exemplified by Rawls (cf. note
41). His superficial explanation is not so much false as incomplete. As soon as one
asks (as Rawls does not), why so many less developed countries (LDCs) have oppres-
sive governments and corrupt elites, one will unavoidably hit upon global factors—
such as the ones I have discussed: Local elites can afford to be oppressive and corrupt,
because, with money and weapons from abroad, they can stay in power even without
popular support. And they are so often oppressive and corrupt, because it is, in light
of the prevailing extreme international inequalities, far more lucrative for them to
cater to the interests of foreign governments and firms rather than those of their
impoverished compatriots. Examples abound: there are plenty of LDC governments
that came to power and/or stay in power only thanks to foreign support. And there
are plenty of LDC politicians and bureaucrats who, induced or even bribed by for-
eigners, work against the interests of their people: for the development of a tourist-
friendly sex industry (whose forced exploitation of children and women they tolerate
and profit from); for the importation of unneeded, obsolete, or overpriced products
at public expense; for the permission to import hazardous products, wastes, or pro-
ductive facilities; against laws protecting employees or the environment, etc. It is per-
fectly unrealistic to believe that corruption and oppression in the LDCs, which Rawls
rightly deplores, can be abolished without a significant reduction in international
inequality.

45. For a somewhat more extensive discussion with additional data and reform pro-
posals, see my “The Influence of Global Institutions on the Prospects for Genuine
Democracy in the Less Developed Countries” in Ratio Juris 14/3 (2001).
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46. Participants in an institutional order will be differentially responsible for its
moral quality: influential and privileged participants should be willing to contribute
more to the maintenance of a just, or the reform of an unjust institutional order.
Moreover, we must here distinguish responsibility from guilt and blame. Our sub-
stantial causal contribution to the imposition of an unjust institutional order means
that we share moral responsibility for this imposition and the avoidable harms it
entails. It does not follow from this that we are also guilty or blameworthy on account
of our conduct. For there might be applicable excuses such as, for instance, factual
or moral error or ignorance.

47. All this does not diminish in any way the responsibility of repressive and corrupt
rulers in the developing countries, who also strongly support, and greatly benefit
from, the international borrowing and resource privileges. These two groups should
be seen as a symbiotic unit, a global elite who are together imposing a mutually agree-
able institutional order that allows them to exploit the natural wealth of this planet
at the expense of the excluded majority of humankind.

48. This is so no matter which of the available substantive accounts of human rights
one might endorse.

49. For a different argument, which attacks the same conviction by appeal to the
inherently regrettable incentives it provides, see my “Loopholes in Moralities,”
Journal of Philosophy 89 (1992), 79–98.

50. For example, by representatives of Western governments and corporations who
benefit from or support sweat shops, child prostitution, or torture in developing
countries and seek to defend their involvement in such practices against moral crit-
icism from other Westerners.

51. Mutual toleration with regard to this question is at least possible. This is not to say
that we ought to tolerate the national institutional order of any other country no
matter how unjust it may be.

52. This criticism has been voiced by Singapore’s patriarch Lee Kuan Yew, by Mary
Ann Glendon: Rights Talk: The Impoverishment of Political Discourse (New York: The Free
Press 1991), and by many others as well.

53. We might try to initiate appropriate changes in our global order, for example,
by publicizing its nature and effects and by formulating feasible paths of reform. 
And we might help preempt or undo some of the harms through volunteer work or
donations to effective relief organizations. How much should one contribute to such
reform and protection efforts? In proportion to one’s affluence and influence, at
least as much as would suffice for the full realization of human rights if most simi-
larly situated others followed suit. Thus, if 1 percent of the income of the most afflu-
ent tenth of humankind would suffice to eradicate world hunger within a few years,
then we should give at least 1 percent of our incomes to fight hunger. For an exten-
sive discussion of the fair distribution of demands, see Liam Murphy: Moral Demands
in Nonideal Theory (New York: Oxford University Press 2000).

54. A global order could give such encouragement through centrally determined
economic (trade, loans, aid) and diplomatic privileges and penalties. Stronger sanc-
tions, like embargoes and military interventions, should probably be triggered only
in cases of extreme oppression. Some of the governments that profess allegiance
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solely to social, economic, and cultural human rights maintain that certain promi-
nent (legal) civil and political rights are currently unnecessary in their country,
unhelpful, or even counterproductive (distracting and expensive). But most of these
governments would, I believe, concede that more extensive civil and political rights
would often be helpful elsewhere or at other times. The Chinese government, for
example, might maintain that instituting more extensive civil and political rights in
China today would not work to the benefit of the Chinese poor, for whom the Party
and the government are already doing all they can. But the same government might
acknowledge that there are other regions today—Africa, perhaps, or Latin America,
Eastern Europe, the former Soviet Union, Indonesia—where more extensive civil and
political rights would help the poor and ethnic minorities to fend for themselves.
Unofficially, some of its members would perhaps also acknowledge that the Chinese
famine of 1959–61, whose staggering death toll of nearly 30 million has only recently
become widely known, could not have occurred in a country with independent mass
media and a competitive political system. Compare once more an analogous domes-
tic case. A decent police officer, who cares deeply about the suffering caused by
crime, may see no good reason why she and her fellow officers at her station should
not do everything they can to nail a suspect they know to be guilty, without regard
to procedural niceties. But would she also advocate a civil order in which the police
in general can operate without procedural encumbrances? She must surely under-
stand that not all officers would always use their greater powers in a decent, fair, and
judicious fashion, and also that some persons with criminal intentions would then
have much greater incentives to try to join the police force. This example shows how
one may consistently believe of certain safeguards that their observance should be
strongly encouraged by social institutions and that they are unnecessary or even
counterproductive in this or that particular case.

55. This explanatory insight is interestingly anticipated in the seventh proposition
of Immanuel Kant’s essay “Idee zu einer allgemeinen Geschichte in weltbürgerlicher
Absicht” (1784), in Preußische Akademieausgabe, vol. VIII (Berlin: de Gruyter 1923),
24: “The problem of establishing a perfect civil constitution is subordinate to the
problem of law-governed external relations among states and cannot be solved
without the latter [problem]” (my translation).

56. See note 13.
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6

On Legitimation through Human Rights

Jürgen Habermas

In this essay I use the term “legitimation” (and the associated term
“legitimacy”) in a doubly restricted sense: I am referring, first, to the
legitimation of political systems and, second, only to the legitimation
of constitutional democracies. I begin by recalling a proposal I have
made for reconstructing the internal relation between democracy
and human rights.1 I then briefly examine a few of the aspects under
which this Western style of legitimation is criticized today—whether
in the discourse among Western theorists or in the discourses be-
tween others cultures and the West.

I The Procedural Justification of Constitutional Democracy

Let me begin by explicating the concept of political legitimation.
Social orders in which authority is organized through a state—orders
that can, for example, be distinguished from tribal societies—expe-
rience a need for legitimation that is already implicit in the concept
of political power. Because the medium of state power is constituted
in forms of law, political orders draw their recognition from the legit-
imacy claim of law. That is, law requires more than mere acceptance;
besides demanding that its addressees give it de facto recognition,
the law claims to deserve their recognition. Consequently, all the
public justifications and constructions meant to redeem this claim to
be worthy of recognition belong to the legitimation of a government
organized in the form of law.



This holds for all governments. Modern states are characterized
by the fact that political power is constituted in the form of positive
law, which is to say enacted and coercive law. Because the question
regarding the mode of political legitimation is bound up with this
legal form, I would like first to delineate modern law by describing
its structure and mode of validity. Only then can I discuss the kind
of legitimation associated with such law.

(1) Individual rights make up the core of modern legal orders. By
opening up the legal space for pursuing personal preferences, indi-
vidual rights release the entitled person from moral precepts and
other prescriptions in a carefully circumscribed manner. Within the
boundaries of what is legally permitted no one is legally obligated to
publicly justify her action. With the introduction of individual liber-
ties, modern law—in contrast to traditional legal orders—validates
the Hobbesian principle that whatever is not explicitly prohibited
is permitted. As a result, law and morality split into two.2 Whereas
morality primarily tells us what our obligations are, law has a struc-
ture that gives primacy to entitlements. Whereas moral rights are
derived from reciprocal duties, legal duties stem from the legal con-
straints on individual liberties. This conceptual privileging of rights
over duties is implicit in the modern concepts of the legal person
and the legal community. The moral universe, which is unlimited in
social space and historical time, includes all natural persons with all
the complexities of their life histories. By contrast, a legal commu-
nity, which has a spatiotemporal location, protects the integrity of its
members only insofar as they acquire the artificial status of bearers
of individual rights.

This structure is reflected by the law’s peculiar mode of validity. In
the legal mode of validity, we find the facticity of the state’s enforce-
ment and implementation of law intertwined with the legitimacy of
the purportedly rational procedure of lawmaking. Modern law leaves
its addressees free to approach the law in either of two ways. They
can consider norms merely as factual constraints on their freedom
and take a strategic approach to the calculable consequences of
possible rule violations, or they can comply with regulation “out
of respect for the law.” Kant already expressed this point with his
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concept of legality, highlighting the connection between these two
moments without which legal obedience cannot be reasonably
expected of morally responsible persons. Legal norms must be so
fashioned that they can be viewed simultaneously in two different
ways, as laws that coerce and as laws of freedom. It must at least be
possible to obey laws not because they are compulsory but because
they are legitimate. The validity of a legal norm means that the state
guarantees both legitimate lawmaking and de facto enforcement.
The state must ensure both of these: on the one hand, the legality
of behavior in the sense of an average compliance that is, if neces-
sary, enforced through penalties; on the other hand, a legitimacy of
legal rules that always makes it possible to comply with a norm out
of respect for the law.

For the legitimacy of the legal order, however, another formal
characteristic is especially important, namely the positivity of enacted
law. How can we ground the legitimacy of rules that are always able
to be changed by the political legislator? Constitutional norms too
are changeable; even the basic norms that the constitution itself has
declared nonamendable share, along with all positive law, the fate
that they can be abrogated, say, after a change of regime. As long as
one was able to fall back on a religiously or metaphysically grounded
natural law, the whirlpool of temporality enveloping positive law
could be held in check by morality. Even temporalized positive law
was at first supposed to remain subordinate to, and be permanently
oriented by, the eternally valid moral law, which was conceived of as
a “higher law.” But in pluralistic societies such integrating world-views
and collectively binding ethical systems have disintegrated.

Political theory has given a twofold answer to the question of 
legitimacy: popular sovereignty and human rights. The principle of
popular sovereignty lays down a procedure that, because of its demo-
cratic features, justifies the presumption of legitimate outcomes. This
principle is expressed in the rights of communication and partici-
pation that secure the public autonomy of politically enfranchised
citizens. The classical human rights, by contrast, ground an inher-
ently legitimate rule of law. These rights guarantee the life and
private liberty—that is, scope for the pursuit of personal life plans—
of citizens. Popular sovereignty and human rights provide the two
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normative perspectives from which an enacted, changeable law is
supposed to be legitimated as a means to secure both the private and
civic autonomy of the individual.

(2) Political philosophy, however, has never really been able to
strike a balance between popular sovereignty and human rights, 
or between the “freedom of the ancients” and the “freedom of the
moderns.” Republicanism, which goes back to Aristotle and the polit-
ical humanism of the Renaissance, has always given the public auton-
omy of citizens priority over the prepolitical liberties of private
persons. Liberalism, which goes back to John Locke, has invoked (at
least since the nineteenth century) the danger of tyrannical majori-
ties and postulated the priority of human rights. According to re-
publicanism, human rights owed their legitimacy to the ethical
self-understanding and sovereign self-determination achieved by
a political community. In liberalism, such rights were supposed to
provide inherently legitimate barriers that prevented the sovereign
will of the people from encroaching on inviolable spheres of indi-
vidual freedom. In opposition to the complementary one-sidedness
of these two traditions, one must insist that the idea of human
rights—Kant’s fundamental right to equal individual liberties—must
neither be merely imposed on the sovereign legislator as an exter-
nal barrier nor be instrumentalized as a functional requisite for
democratic self-determination.3

To express this intuition properly, in what follows I start with the
question: What basic rights must free and equal citizens mutually
accord one another if they want to regulate their common life legit-
imately by means of positive law? This idea of a constitution-making
practice links the expression of popular sovereignty with the creation
of a system of rights. Here I assume a principle that I cannot discuss
in detail, namely, that a law may claim legitimacy only if all those pos-
sibly affected could consent to it after participating in rational dis-
courses. As participants in “discourses,” we want to arrive at shared
opinions by mutually convincing one another about some issue
through arguments, whereas in “bargaining” we strive for a balance
of different interests. (One should note, however, that the fairness
of bargained agreements depends in turn on discursively justified
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procedures of compromise formation.) Now, if discourses (and 
bargaining processes) are the place where a reasonable political will
can develop, then the presumption of legitimate outcomes, which
the democratic procedure is supposed to justify, ultimately rests on
an elaborate communicative arrangement: the forms of communi-
cation necessary for a reasonable will-formation of the political
lawgiver, the conditions that ensure legitimacy, must be legally
institutionalized.

The desired internal relation between human rights and popu-
lar sovereignty consists in this: human rights institutionalize the 
communicative conditions for a reasonable political will-formation.
Rights, which make the exercise of popular sovereignty possible,
cannot be imposed on this practice like external constraints. To be
sure, this claim is immediately plausible only for political rights, 
that is, the rights of communication and participation; it is not
so obvious for the classical human rights that guarantee the citi-
zen’s private autonomy. The human rights that guarantee everyone
a comprehensive legal protection and an equal opportunity to
pursue their private life plans clearly have an intrinsic value. They
are not reducible to their instrumental value for democratic will-
formation.

At the same time, we must not forget that the medium through
which citizens exercise their political autonomy is not a matter of
choice. Citizens participate in legislation only as legal subjects; it is
no longer in their power to decide which language they will make
use of. Hence the legal code as such must already be available before
the communicative presuppositions of a discursive will-formation can
be institutionalized in the form of civil rights. To establish this legal
code, however, it is necessary to create the status of legal persons
who as bearers of individual rights belong to a voluntary association
of citizens and can, when necessary, effectively claim their rights.
There is no law without the private autonomy of legal persons in
general. Consequently, without the classical liberty rights, in partic-
ular the basic right to equal individual liberties, there also would
not be any medium in which to legally institutionalize the conditions
under which citizens could participate in the practice of self-
determination.
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This shows how private and public autonomy reciprocally presup-
pose each other. The internal relation between democracy and the
rule of law consists of this: on the one hand, citizens can make appro-
priate use of their public autonomy only if, on the basis of their
equally protected private autonomy, they are sufficiently indepen-
dent; on the other hand, they can realize equality in the enjoyment
of their private autonomy only if they make appropriate use of their
political autonomy as citizens. Consequently, liberal and political
basic rights are inseparable. The image of kernel and husk is mis-
leading—as though there were a core area of elementary liberty
rights that would have priority over rights of communication and par-
ticipation.4 For the Western style of legitimation, the cooriginality of
liberty rights and the rights of citizens is essential.

II The Self-Criticism of the West

Human rights are Janus-faced, looking simultaneously toward moral-
ity and the law. Their moral content notwithstanding, they have the
form of legal rights. Like moral norms, they refer to every creature
“that bears a human countenance,” but as legal norms they protect
individual persons only insofar as the latter belong to a particular
legal community—usually the citizens of a nation-state. Thus a pecu-
liar tension arises between the universal meaning of human rights
and the local conditions of their realization: they should have unlim-
ited validity for all persons, but how is that to be achieved? On the
one hand, one can imagine the global expansion of human rights in
such a way that all existing states are transformed—not just in name
only—into constitutional democracies, while each individual receives
the right to a nationality of his or her choice. We are a long way from
achieving this goal. An alternative route would emerge if each indi-
vidual attained the effective enjoyment of human rights immediately,
as a world citizen. In this sense, Article 28 of the United Nations Dec-
laration of Human Rights refers to a global order “in which the rights
and liberties set forth in this Declaration are completely realized.”
But even the goal of an actually institutionalized cosmopolitan legal
order lies in the distant future.

In the transition from nation-states to a cosmopolitan order, 
it is hard to say which poses the greater danger: the disappearing
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world of sovereign subjects of international law, who lost their
innocence long ago, or the ambiguous mishmash of supranational
institutions and conferences, which can grant a dubious legitimation
but which depend as always on the good will of powerful states 
and alliances.5 In this labile situation, human rights provide the 
sole recognized basis of legitimation for the politics of the interna-
tional community; nearly every state has by now accepted, at least on
paper, the United Nations Declaration of Human Rights. Neverthe-
less, the general validity, content, and ranking of human rights are
as contested as ever. Indeed, the human rights discourse that has
been argued on normative terms is plagued by the fundamental
doubt about whether the form of legitimation that has arisen in the
West can also hold up as plausible within the frameworks of other
cultures. The most radical critics are Western intellectuals them-
selves. They maintain that the universal validity claimed for human
rights merely hides a perfidious claim to power on the part of the
West.

This is no accident. To gain some distance from one’s own tradi-
tions and to broaden limited perspectives is one of the advantages
of occidental rationalism. The European history of the interpreta-
tion and realization of human rights is the history of such a decen-
tering of our way of viewing things. So-called equal rights have only
been gradually extended to oppressed, marginalized, and excluded
groups. Only after tough political struggles have workers, women,
Jews, Romany, gays, and political refugees been recognized as
“human beings” with a claim to fully equal treatment. The important
thing now is that the individual advances in emancipation reveal in
hindsight the ideological function that human rights had also ful-
filled up to that time. That is, the egalitarian claim to universal valid-
ity and inclusion had also always served to mask the de facto unequal
treatment of those who were silently excluded. This observation has
aroused the suspicion that human rights might be reducible to this
ideological function. Have they not always served to shield a false
universality—an imaginary humanity—behind which an imperialis-
tic West could conceal its own ways and interests? Following Martin
Heidegger and Carl Schmitt, Western intellectuals have read this
hermeneutic of suspicion in two ways, as a critique of reason and as
a critique of power.
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According to the first reading, the idea of human rights is the
expression of a specifically Western notion of reason that has its
origins in Platonism. Spurred by an “abstractive fallacy,” this notion
leaps beyond the boundaries of its original context of emergence,
thus exceeding the merely local validity of its alleged universality.
The critique of reason contends that every tradition, world-view, or
culture has inscribed its own—indeed incommensurable—standards
for what is true and false. But this leveling critique fails to notice the
peculiar self-referential character of the discourse of modernity. The
discourse of human rights is also set up to provide every voice with a
hearing. Consequently, this discourse itself sets forth the standards
in whose light the latent violations of its own claims can be discov-
ered and corrected. Lutz Wingert has called this the “detective
aspect” of human rights discourses: human rights, which demand the
inclusion of the other, function at the same time as sensors for exclu-
sionary practices exercised in their name.6

The variants of the critique of power proceed somewhat more awk-
wardly. They too deny the claim to universal validity by referring
to the genetic priority of a suppressed particularity. But this time a
reductionistic feint suffices. The normative language of law can sup-
posedly reflect nothing else but the factual claims to power of polit-
ical self-assertion; according to this view, consequently, universal legal
claims always conceal the particular will of a specific collectivity to
have its own way. But the critics of power forget that the more for-
tunate nations learned in the eighteenth century how sheer power
can be domesticated by legitimate law. “He who says ‘humanity’ is
lying”—this familiar piece of German ideology only betrays a lack of
historical experience.7

III The Discourse between the West and Other Cultures: “Asiatic
Values”

Western intellectuals should not confuse their discourse over their
own Eurocentric biases with the debates in which members of 
other cultures engage them. True, in the cross-cultural discourse we
also encounter arguments that the spokespersons of other cultures
have borrowed from European critics to show that the validity 
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of human rights remains imprisoned, despite everything, in the 
original European context. But those non-Western critics, whose self-
consciousness comes from their own traditions, certainly do not
reject human rights lock, stock, and barrel. The reason is that other
cultures and world religions are now also exposed to the challenges
of social modernity, just as Europe was in its day, when it in some
sense “discovered” or “invented” human rights and constitutional
democracy.

In what follows I will take the apologetic role of a Western partic-
ipant in a cross-cultural discussion of human rights. My working
hypothesis is that those standards stem less from the particular cul-
tural background of Western civilization than from the attempt to
answer specific challenges posed by a social modernity that has in
the meantime covered the globe. Whether we evaluate this modern
starting point one way or another, it confronts us today with a fact
that leaves us no choice and thus neither requires, nor is capable of,
a retrospective justification. The contest over the adequate interpre-
tation of human rights has to do not with the desirability of the
“modern condition” but with an interpretation of human rights that
does justice to the modern world from the viewpoints of other cul-
tures as well as our own. The controversy turns above all on the indi-
vidualism and secular character of human rights that are centered
in the concept of autonomy.

For the purposes of clarity I base my metacritical remarks on a
description that provides a frank expression of the Western standards
of legitimacy. The above reconstruction of the relation between
liberty rights and the rights of citizens starts from a situation in 
which we assume that free and equal citizens take counsel together
on how they can regulate their common life not only by means of
positive law but also legitimately. I recall in advance three implica-
tions of this proposal, which are relevant for the further course of
the argument:

First, this model begins with the horizontal relationships that citi-
zens have with one another. Only in a second step, and thus only on
an established rights basis, does the model introduce the relation-
ships that citizens have to the functionally necessary state apparatus.
This allows us to avoid the liberal fixation on the question of how
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one controls the state’s monopoly on force. Although the liberal
question is understandable from the perspective of European
history, it shoves the more innocuous question about the solidaristic
justification of a political community into the background.

Second, in the model I propose, the starting question assumes that
we can take the medium of enacted, coercible law more or less at
face value as effective and unproblematic. Unlike classical contract
theory, the proposed model does not treat the creation of an asso-
ciation of legal persons, defined as bearers of individual rights, as 
a decision in need of normative justification. A functional account
suffices as justification, because complex societies, whether Asian or
European, appear to have no functional equivalent for the integra-
tive achievements of law. This kind of artificially created norm, at
once compulsory and freedom guaranteeing, has also proven its
worth for producing an abstract form of civic solidarity among
strangers who want to remain strangers.

Finally, the model of constitution making is understood in such a
way that human rights are not pregiven moral truths to be discovered
but rather are constructions. Unlike moral rights, it is rather clear that
legal rights must not remain politically nonbinding. As individual, or
“subjective,” rights, human rights have an inherently juridical nature
and are conceptually oriented toward positive enactment by legisla-
tive bodies.

These reflections change nothing about the individualistic style
and secular basis of legal systems based on human rights; indeed,
they emphasize the centrality accorded to autonomy. At the same
time, however, they cast a different light on the criticisms one hears
in the cross-cultural discourse, which target both aspects of Western
legal systems.

As became evident at the Vienna Conference on Human Rights, a
debate has gotten underway since the 1991 report of the Singapore
regime on “shared values” and the 1993 Bangkok Declaration jointly
signed by Singapore, Malaysia, Taiwan, and China. In this debate the
strategic statements of government representatives are in part allied
with, and in part clash with, the contributions of oppositional and
independent intellectuals. The objections are essentially directed
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against the individualistic character of human rights. The critique,
which invokes the indigenous “values” of Far Eastern cultures shaped
by Confucianism, moves along three lines. Specifically, the critics (1)
question the principled priority of rights over duties, (2) appeal to
a particular communitarian “hierarchy” of human rights, and (3)
lament the negative effects that an individualistic legal order has on
the social cohesion of the community.

(1) The core of the debate lies in the thesis that the ancient cul-
tures of Asia (as well as the tribal cultures of Africa8) accord priority
to the community over the individual and do not recognize a sharp
separation between law and ethics. The political community is 
traditionally integrated more by duties than by rights. The polit-
ical ethic recognizes no individual rights, but only rights that are 
conferred on individuals. For this reason, the individualistic legal
understanding of the West is supposedly incompatible with the com-
munity-based ethos that is deeply anchored in a particular tradition
and that requires individual conformity and subordination.9

It seems to me that the debate takes a false turn with this refer-
ence to cultural differences. In fact, one can infer the function of
modern law from its form. Individual rights provide a kind of pro-
tective belt for the individual’s private conduct of life in two ways:
rights protect the conscientious pursuit of an ethical life project just
as much as they secure an orientation toward personal preferences
free of moral scrutiny. This legal form is tailored for the functional
demands of modern economic societies, which rely on the decen-
tralized decisions of numerous independent actors. Asiatic societies,
however, also deploy positive law as a steering medium in the frame-
work of a globalized system of market relations. They do so for the
same functional reasons that once allowed this form of law to prevail
in the Occident over the older guild-based forms of social integra-
tion. Legal certainty, for example, is one of the necessary conditions
for a commerce based on predictability, accountability, and good
faith protections. Consequently, the decisive alternatives lie not at
the cultural but at the socioeconomic level. Asiatic societies cannot
participate in capitalistic modernization without taking advantage of
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the achievements of an individualistic legal order. One cannot desire
the one and reject the other. From the perspective of Asian coun-
tries, the question is not whether human rights, as part of an indi-
vidualistic legal order, are compatible with the transmission of one’s
own culture. Rather, the question is whether the traditional forms of
political and societal integration can be reasserted against—or must
instead be adapted to—the hard-to-resist imperatives of an economic
modernization that has won approval on the whole.

(2) These reservations about European individualism are often
expressed not for normative reasons but with a strategic intention.
This intention can be recognized insofar as the arguments are 
connected with the political justification of the more or less “soft”
authoritarianism that characterizes the dictatorships of developing
nations. This is especially true of the dispute over the hierarchy of
human rights. The governments of Singapore, Malaysia, Taiwan, and
China appeal to a “priority” of social and cultural basic rights in an
effort to justify the violations against basic legal and political rights
of which the West accuses them. These dictatorships consider them-
selves authorized by the “right to social development”—apparently
understood as a collective right—to postpone the realization of
liberal rights and rights of political participation until their countries
have attained a level of economic development that allows them to
satisfy the basic material needs of the population equally. For a pop-
ulation in misery, they claim, legal equality and freedom of opinion
are not so relevant as the propect of better living conditions.

One cannot convert functional arguments into normative ones
this easily. True, some conditions are more beneficial than others for
the long-term implementation of human rights. But that does not
justify an authoritarian model of development, according to which
the freedom of the individual is subordinated to the “good of the
community” as it is paternalistically apprehended and defined. In
reality, these governments do not defend individual rights at all, but
rather a paternalistic care meant to allow them to restrict rights that
in the West have been considered the most basic (the rights to 
life and bodily integrity, the rights to comprehensive legal protection
and equal treatment, to religious freedom, freedom of association,
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free speech, and so forth). From a normative standpoint, according
“priority” to social and cultural basic rights does not make sense
for the simple reason that such rights only serve to secure the “fair
value” (Rawls) of liberal and political basic rights, that is, the factual
presuppositions for the equal opportunity to exercise individual
rights.10

(3) The two arguments above are often linked with a critique of
the suspected effects of an individualistic legal order, which appears
to endanger the integrity of the naturally emergent living systems
of family, neighborhoods, and politics. According to this critique, a
legal order that equips persons with actionable individual rights is
set up for conflict and thus at odds with the orientation of the indige-
nous culture toward consensus. It helps if we distinguish the princi-
pled reading of this criticism from a political reading.

From the principled point of view, the reservations about the in-
dividualistic style of European human rights are backed by the 
justified critique of an understanding of rights that stems from the
Lockean tradition and that has been revived today by neoliberalism.
This possessive individualism misses the idea that actionable indi-
vidual rights can only be derived from the preexisting, indeed inter-
subjectively recognized norms of a legal community. It is true that
individual rights are part of the equipment of legal persons; but the
status of legal persons as rights bearers develops only in the context
of a legal community that is premised on the mutual recognition of
its freely associated members. Consequently, the understanding of
human rights must jettison the metaphysical assumption of an indi-
vidual who would exist prior to all socialization and would, as it were,
come into the world already equipped with innate rights. Dropping
this “Western” thesis, however, also makes its “Eastern” antithesis
unnecessary—that the claims of the legal community have priority
over individual legal claims. The choice between “individualist” and
“collectivist” approaches disappears once we approach fundamental
legal concepts with an eye toward the dialectical unity of individua-
tion and socialization processes. Because even legal persons are indi-
viduated only on the path to socialization, the integrity of individual
persons can be protected only together with the free access to those
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interpersonal relationships and cultural traditions in which they can
maintain their identities. Without this kind of “communitarianism,”
a properly understood individualism remains incomplete.

In contrast to the principled critique, the political objection to the
disintegrating effects of modern law is rather weak. The processes
of economic and social modernization, which are both accelerated
and violent in the developing nations, must not be confused with the
legal forms in which social disintegration, exploitation, and the
abuse of administrative power occur. The only means of countering
the factual oppression exercised by the dictatorships of developing
nations is a juridification of politics. The integration problems that
every highly complex society has to master can be solved by means
of modern law, however, only if legitimate law helps to generate that
abstract form of civic solidarity that stands and falls with the realiza-
tion of basic rights.11

IV The Challenge of Fundamentalism

The attack on the individualism of human rights targets one aspect
of the underlying concept of autonomy, namely the liberties that are
guaranteed to private citizens vis-à-vis the state and third parties. But
citizens are autonomous in a political sense only when they give
themselves their laws. The model of a constitutional assembly points
toward a constructivist conception of basic rights. Kant conceived
autonomy as the capacity to bind one’s own will by normative insights
that result from the public use of reason. This idea of self-legislation
also inspires the procedure of democratic will-formation that makes
it possible to base political authority on a mode of legitimation that
is neutral toward world-views. As a result, a religious or metaphysical
justification of human rights becomes superfluous. To this extent,
the secularization of politics is simply the flip-side of the political
autonomy of citizens.

The European conception of human rights is open to attack by
the spokespersons of other cultures not only because the concept of
autonomy gives human rights an individualistic character, but also
because autonomy implies a secularized political authority uncou-
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pled from religious and cosmological world-views. In the view of
Islamic, Christian, or Jewish fundamentalists, their own truth claim
is absolute in the sense that it deserves to be enforced even by means
of political power, if necessary. This outlook has consequences for
the exclusive character of the polity; legitimations based on religions
or world-views of this sort are incompatible with the inclusion of
equally entitled nonbelievers or persons of other persuasions.

A profane legitimation through human rights, however, and thus
the uncoupling of politics from divine authority, poses a provocative
challenge not only for fundamentalists. Indian intellectuals, such as
Ashis Nandy, have also written “antisecularization manifestos.”12 They
expect the mutual toleration and cross-fertilization of Islamic and
Hindu religious cultures to develop more from a reciprocal inter-
penetration of the modes of religious perception of both cultures
than from the neutrality of the state toward world-views. They are
skeptical about an official politics of neutrality that merely neutral-
izes the public meaning of religion. Such considerations, however,
combine the normative question—how one can find a shared basis
for a just political life in common—with an empirical question. The
differentiation of a religious sphere separate from the state may in
fact weaken the influence of privatized “gods and demons.” But the
principle of toleration itself is not directed against the authenticity
and truth claims of religious confessions and forms of life; rather, its
sole purpose is to enable their equally entitled coexistence within the
same political community.

The central issue in the controversy cannot be described as a
dispute over the relevance that different cultures each give to reli-
gion. The conception of human rights was the answer to a problem
that once confronted Europeans—when they had to overcome the
political consequences of confessional fragmentation—and now 
confronts other cultures in a similar fashion. The conflict of cultures
takes place today in the framework of a world society in which the
collective actors must, regardless of their different cultural traditions,
agree for better or worse on norms of coexistence. The autarkic iso-
lation against external influences is no longer an option in today’s
world.
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The pluralism of world-views, however, is also breaking out inside
societies that are still conditioned by strong traditions. Even in soci-
eties that, culturally speaking, are comparatively homogeneous, a
reflexive reformulation of the prevailing dogmatic traditions is
increasingly harder to avoid.13 The awareness is growing, first of all
among the intellectuals, that one’s own religious truths must be
brought into conformity with publicly recognized secular knowledge
and defended before other religious truth claims in the same universe
of discourse. Like Christianity since the Reformation, traditional
world-views are thus being transformed into “reasonable compre-
hensive doctrines” under the reflexive pressure generated by modern
life circumstances. This is how Rawls designates an ethical world-view
and self-understanding that has become reflexive, open to reasonable
disagreement with other belief systems but also able to reach an under-
standing with them on the rules of equal coexistence.14

My apologetic reflections present the Western mode of legitima-
tion as an answer to general challenges that are no longer simply
problems just for Western civilization. Naturally, this does not mean
that the answer found by the West is the only one or even the best
one. To this extent, the current debate provides us with an oppor-
tunity to become aware of our own blind spots. However, hermeneu-
tical reflection on the starting point of a human rights discourse
among participants from different cultures draws our attention to
normative contents that are present in the tacit presuppositions
of any discourse whose goal is mutual understanding. That is, in-
dependently of their cultural backgrounds all the participants 
intuitively know quite well that a consensus based on conviction
cannot come about as long as symmetry relations do not exist among
the participants—relations of mutual recognition, reciprocal per-
spective-taking, a shared willingness to consider one’s own tradition
with the eyes of the stranger and to learn from one another, and so
forth. On this basis, we can criticize not only selective readings, ten-
dentious interpretations, and narrow-minded applications of human
rights, but also that shameless instrumentalization of human rights
that conceals particular interests behind a universalistic mask—
a deception that misleads one to the false assumption that the
meaning of human rights is exhausted by their misuse.
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The European Nation-State and the Pressures of
Globalization

Jürgen Habermas

“The all-important question today,” states the introduction to a book
entitled Global Dynamics and Local Environments, “is whether, beyond
the limits of the nation-state, at the supranational and global levels,
capitalism’s potential for playing ecological, social, and cultural
havoc can be brought back under control.”1 The market’s capacity
to steer the economy and bring new information to light is beyond
question. But markets only respond to messages coded in the lan-
guage of prices. They are insensible to their own external effects,
those they produce in other domains. This gives the liberal sociolo-
gist Richard Münch reason to fear that we will be faced with the
depletion of nonrenewable resources, cultural alienation on a mass
scale, and social explosions unless we succeed in politically fencing in
markets that are, as it were, running away from enfeebled and over-
burdened nation-states.

It is true that states in advanced capitalist societies have stepped
up, rather than defused, capitalism’s capacity to commit ecological
mayhem in the postwar period, and that they have built up social
security systems with the help of welfare-state bureaucracies hardly
given to encouraging their clients to take charge of their own lives.
Yet, in the third quarter of this century, the welfare state succeeded
in substantially offsetting the socially undesirable consequences of 
a highly productive economic system in Europe and other OECD
states. For the first time in its history, capitalism did not thwart ful-
fillment of the republican promise to include all citizens as equals



before the law; it made it possible. For the democratic constitutional
state also guarantees equality before the law, in the sense that all cit-
izens are to have an equal opportunity to exercise their rights. John
Rawls, the most influential theoretician of political liberalism writing
today, speaks in this connection of the “fair value” of equitably dis-
tributed rights. Confronted with the homeless, whose numbers are
silently increasing before our eyes, we are reminded of Anatole
France’s bon mot: the right to “spend the night sleeping out under
a bridge” should not be the only one everyone enjoys.

If we read our constitutions in this material sense, as texts about
achieving social justice, then the idea of citizens prescribing laws for
themselves—according to which those subject to the law should
regard themselves as the ones who make the law—takes on political
dimension: that of a society that deliberately acts upon itself. In con-
structing the welfare state in postwar Europe, politicians of all stripes
were guided by this dynamic conception of the democratic process.
Today, we are becoming aware that this idea has so far been realized
only in the framework of the nation-state. But if the nation-state is
reaching the limits of its capacities in the changed context defined
by global society and the global economy, then two things stand and
fall with this form of social organization: the political domestica-
tion of a capitalism unleashed on a planetary scale, and the unique
example of a broad democracy that works at least reasonably well.
Can this form of the democratic self-transformation of modern soci-
eties be extended beyond national borders?

I propose to examine this question in three stages. We need first
to see how the nation-state and democracy are interconnected, and
to identify the source of the pressures to which this unique symbiosis
is currently being subjected. I shall then briefly describe, in the
light of this analysis, four political responses to the challenges raised
by the postnational constellation; these responses also set the para-
meters of the ongoing debate about a “Third Way.” Finally, using
this debate as a springboard, I shall map out an offensive position
on the future of the European Union. If, in discussing their future,
the generally privileged citizens of this region wish to take the view-
points of other countries and continents into account, they will
have to deepen the European Union along federative lines so as to
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create, as citizens of the world, the requisite conditions for a global
domestic politics.

The Challenges Facing Democracy and the Nation-State

The trends that are today attracting general attention under the
catch-all rubric “globalization” are transforming a historical constel-
lation characterized by the fact that state, society, and economy are,
coextensive within the same national boundaries. The international
economic system, in which states draw the borderline between the
domestic economy and foreign trade relations, is being metamor-
phosed into a transnational economy in the wake of the globalization
of markets. Especially relevant here are the acceleration of worldwide
capital flows and the imperative assessment of national economic
conditions by globally interlinked capital markets. These factors
explain why states no longer constitute nodes endowing the world-
wide network of commercial relations with the structure of interstate
or international relations.2 Today, it is states that are embedded
within markets rather than national economies embedded within the
boundaries of states.

Needless to say, the ongoing erosion of borders is not just charac-
teristic of the economy. The study of “global transformation” recently
published by David Held and his collaborators contains, over and
above chapters on world trade, capital markets, and multinational
corporations—whose production networks span the planet—chap-
ters on global domestic politics, peace-keeping and organized vio-
lence, the new media and communications networks, burgeoning
migratory movements, hybrid cultural forms, and so on. The “dis-
enclavement” of society, culture, and the economy, which is pro-
ceeding apace, is impinging on the fundamental conditions of
existence of the European state system, which was erected on a ter-
ritorial basis beginning in the seventeenth century and still positions
the most important collective actors on the political stage. But the
postnational constellation is putting an end to this situation, in which
politics and the legal system intermesh in constructive ways with
economic circuits and national traditions within the borders of ter-
ritorial states. The trends summed up in the word “globalization” are
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not only jeopardizing, internally, the comparatively homogeneous
makeup of national populations—the prepolitical basis for the inte-
gration of citizens into the nation-state—by prompting immigra-
tion and cultural stratification; even more tellingly, a state that is
increasingly entangled in the interdependencies between the global
economy and global society is seeing its autonomy, capacity for
action, and democratic substance diminish.3

Leaving aside empirical limitations on state sovereignty, which con-
tinue to exist at the formal level,4 I shall here limit myself to consid-
ering three aspects of the erosion of the nation-state’s prerogatives:
(1) the decline in the state’s capacities for control; (2) growing
deficits in the legitimation of decision-making processes; and (3) an
increasing inability to perform the kinds of steering and organiza-
tional functions that help secure legitimacy.

Weakening of the Nation-State

(i) The loss of autonomy means, among other things, that a state
can no longer count on its own forces to provide its citizens with ade-
quate protection from the external effects of decisions taken by other
actors, or from the knock-on effects of processes originating beyond
its borders. In question here are, on the one hand, “spontaneous
border violations” such as pollution, organized crime, arms traffick-
ing, epidemics, security risks associated with large-scale technology,
and so on, and, on the other, the reluctantly tolerated consequences
of other states’ calculated policies, which affect people who did
not help formulate them no less than people who did—think, for
example, of the risks caused by nuclear reactors that are built beyond
a state’s borders and fail to meet its own safety standards.

(ii) Deficits in democratic legitimation arise whenever the set of
those involved in making democratic decisions fails to coincide with
the set of those affected by them. Democratic legitimation is also
sapped, less obviously but more durably, whenever the growing need
for coordination, due to increasing interdependence, is met by inter-
state agreements. The fact that nation-states are institutionally
embedded in a network of transnational agreements and organiza-

220
Jürgen Habermas



tions creates equivalents, in certain policy areas, for prerogatives
forfeited at the national level.5 But the more matters that are set-
tled through interstate negotiation, and the more important these
matters are, the more political decisions are withdrawn from the
arenas of democratic opinion-formation and will-formation—which
are exclusively national arenas. In the European Union (EU), the
largely bureaucratic decision-making process of the experts in 
Brussels offers an example of the type of democratic deficit caused
by the shift away from national decision-making bodies to interstate
committees of government representatives.6

(iii) The debate focuses, however, on the restriction of those cap-
acities for intervention that the nation-state has heretofore mobil-
ized to carry out legitimating social policies. With the widening
gap between nation-states’ territorially limited room for action on
the one hand and global markets and accelerated capital flows on
the other, the “functional self-sufficiency of the domestic economy”
is going by the board: “functional self-sufficiency should not be
equated with autarky. . . . [It] does not imply that a nation must
possess a ‘full range’ of products, but only those complementary
factors—above all, capital and organization—which the labor-supply
available in a society needs in order to produce.”7 Footloose capital
that is, as it were, exempt from the obligation to stay at home in its
search for investment opportunities and speculative profits can
threaten to exercise its exit option whenever a government puts bur-
densome constraints on the conditions for domestic investment in
the attempt to protect social standards, maintain job security, or pre-
serve its own ability to manage demand.

Thus national governments are losing the power to mobilize all
the available steering mechanisms of domestic economies, stimulate
growth, and so secure vital bases for their legitimation. Demand-
management policies have counterproductive external conse-
quences on the workings of the national economy—as was the case
in the 1980s under the first Mitterrand government—because inter-
national stock exchanges have now taken over the function of assess-
ing national economic policies. In many European countries, the fact
that markets have supplanted politics is reflected in the vicious circle
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of soaring unemployment, strained social security systems, and
shrinking national insurance contributions. The state is on the horns
of a dilemma: the greater the need to replenish exhausted state
budgets by raising taxes on movable property and enacting measures
to boost growth, the harder it becomes to do so within the confines
of the nation-state.

The Parameters of a Discussion

There are two blanket responses to this challenge and two rather
more nuanced ones. The polarization between the two camps that
advance blanket arguments (i) for or (ii) against globalization and
deterritorialization has led to a search for a “third way” in a (iii)
somewhat defensive or (iv) somewhat offensive variant.

(i) Support for globalization is based on the neoliberal orthodoxy
that has ushered in the shift toward the supply-side economic poli-
cies of the past few decades. Partisans of globalization advocate
unconditional subordination of the state to the imperatives of
market-led integration of a global society; they plead for an “entre-
preneurial state” that would abandon the project of decommo-
difying labor power or even protecting environmental resources.
Ratcheted into the transnational economic system, the state would
give citizens access to the negative freedoms of global competition,
while essentially restricting itself to providing, in business-like
fashion, infrastructures that foster entrepreneurial activity and make
local production sites attractive from the standpoint of profitability.
I cannot discuss here the assumptions informing neoliberal models,
or the venerable doctrinal quarrel over the relationship between
social justice and market efficiency.8 Two objections, however, are
thrown up by the premises of neoliberal theory itself.

Let us assume that a fully liberalized world economy, characterized
by the unfettered mobility of all the factors of production (includ-
ing labor power), will eventually begin operating smoothly under
the conditions projected by advocates of globalization: a world of 
harmoniously equilibrated production sites and—the grand aim—
a symmetrical division of labor. Even if there are grounds for this
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assumption, it implies acceptance, on the national and international
plane, of a transitional period that would see not only a drastic
increase in social inequalities and social fragmentation, but the dete-
rioration of moral standards and cultural infrastructures as well. This
leads us to ask how long it will take to cross the “valley of tears” and
what sacrifices will have to be made en route. How many people will
be marginalized and then left by the wayside before the goal is
reached? How many monuments of world culture will fall victim to
“creative destruction” and be forever lost?

The question as to what the future holds for democracy is no less
a cause for concern. For, to the extent that the nation-state is shorn
of functions and margins of maneuver for which no equivalents
emerge on the supranational level, the democratic procedures and
institutional arrangements that enable the associated citizens of
a state to change the conditions they live under will inevitably be
drained of their real content. Wolfgang Streeck calls this the “declin-
ing purchasing power of the ballot.”9

From Territoriality to Xenophobia

(ii) In reaction to the erosion of democracy and the power of the
nation-state, a coalition has been put together by those resisting the
potential or actual social decline of the victims of structural change
and the disabling of the democratic state and its citizens. But its ener-
getic desire to stop the sluices ultimately betrays this “party of terri-
toriality” (as Charles Maier puts it) into contesting the egalitarian
and universalist bases of democracy itself. At a minimum, protec-
tionist sentiment is grist for the mill of ethnocentric rejection of
diversity, xenophobic rejection of the other, and antimodernist rejec-
tion of complex social conditions. Such sentiment is directed against
anyone or anything that crosses national borders: the arms-smugglers
and drug-dealers or mafiosi who threaten domestic security, the
American movies and flood of information that threaten national
cultures, or the immigrant workers and refugees who, like foreign
capital, threaten living standards.

Even giving due consideration to the rational kernel of these
defensive reactions, it is easy to see why the nation-state cannot
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recover the strength it once had by simply battening down the
hatches. The liberalization of the global economy, which began after
World War II and temporarily took the form of an embedded liber-
alism resting on a system of fixed exchange rates, has been sharply
accelerated since the demise of the Bretton Woods system. But this
acceleration was not inevitable. The systemic constraints that are
today imposed by the imperatives of a free-trade system that was pow-
erfully undergirded with the creation of the World Trade Organiza-
tion (WTO) are the fruits of political voluntarism. Although the
United States forced the pace of the various General Agreement on
Tariffs and Trade (GATT) rounds, GATT did not involve unilaterally
imposed decisions but rather cumulative negotiated agreements,
each with its particular history; these agreements were coordinated
in concessive negotiations between a large number of individual gov-
ernments. And because it is this kind of negative integration of many
independent actors that has given rise to the globalized marketplace,
projects to restore the status quo ante by unilaterally revoking the
functioning system that has emerged from a concerted decision stand
no chance of success; any such attempts must expect to meet with
sanctions.

The stand-off in the debate between the “parties” of globalization
and territoriality has sparked attempts to find a “third way.” They
branch off in two directions, toward a more or less defensive and a
more or less offensive variant. One sets out from the premise that, if
the forces of global capitalism now that they have been unleashed
can no longer be domesticated, their impact can be cushioned at the
national level. The other pins its hopes on the transformative power
of a supranational politics that will gradually catch up with runaway
markets.

(iii) The defensive variant has it that it is too late to reverse the sub-
ordination of politics to the requirements of a global society unified
by the market. Nevertheless, the argument goes, the nation-state
should not merely play a reactive role, with an eye to creating favor-
able conditions for valorizing investment capital; it should also par-
ticipate actively in all attempts to provide citizens the skills they need
to compete. The new social policy is no less universalistic in its ori-
entation than the old. However, it is intended not to protect people
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from the typical risks of working life, but, first and foremost, to 
supply them with the entrepreneurial skills of “achievers,” capable
of looking after themselves. The well-known adage about “helping
people to help themselves” is thus given an economistic slant: it now
conjures up a kind of fitness training that should enable everyone
to assume personal responsibility and take initiatives that will allow
them to hold their own in the marketplace—not to end up as the
kind of “failure” who has to turn to the state for help. “Social democ-
rats have to shift the relationship between risk and security involved
in the welfare state, to develop a society of ‘responsible risk-takers’
in the spheres of government, business enterprise and labour
markets. . . . Equality must contribute to diversity, not stand in its
way.”10 This is, of course, only one aspect of the program; it is,
however, pivotal.

The Ethical Triumph of Neoliberalism

What bothers “old” socialists about the prospect held out by “New
Labor” or the “New Center” is not only its normative chutzpah, but
also the debatable empirical assumption that jobs, even when they
do not take the form of traditional work relationships, remain the
“key variable in social integration.”11 In view of the secular tendency
of technical progress to reduce labor time and increase productivity,
and the simultaneous rise in the demand for jobs (which comes from
women, above all), the opposite assumption—that we are witnessing
the “end of a society based on full employment”—is not entirely far-
fetched. If we are to give up the political goal of full employment,
however, then we will either have to scrap the social standards of 
distributive justice or else consider fresh alternatives that will put
considerable strain on national investment climates. Given the con-
ditions prevailing in today’s global economy, it is scarcely possible
to implement cost-neutral projects to share the shrinking volume of
available work, promote capital ownership among broad layers of the
population, or institute a basic minimum wage uncoupled from real
earnings and pegged above current welfare levels.

In normative terms, advocates of this Third Way fall in with the
line of a liberalism that regards social equality solely from the
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standpoint of input, making it a mere matter of equal opportunity.
This borrowed moral element aside, however, public perception of
the difference between Thatcher and Blair is blurred above all
because the “Newest Left” has accommodated the ethical conceptions
of neoliberalism.12 I have in mind its willingness to be drawn into the
ethos of a “lifestyle attuned to the world market,”13 which expects
every citizen to obtain the education he or she needs to become “an
entrepreneur managing his or her own human capital.”14

(iv) Those unwilling to cross this divide may wish to consider a
second, offensive variant of the Third Way. The perspective it offers
turns on the notion that politics should take precedence over the
logic of the market: “To what extent the logic of the market system
should be ‘turned loose,’ where and in what framework the market
should ‘rule’—these are ultimately questions that, in a modem
society, it should be left to deliberative politics to decide.”15 This
sounds like voluntarism; indeed, it is, for the time being, merely a
normative proposal that, if what has been said so far holds, cannot
be put into practice in a national context. The attempt to resolve the
dilemma between disarming welfare-state democracy or rearming
the nation-state, however, leads us to look to larger political units and
transnational systems that could compensate for the nation-state’s
functional losses in a way that need not snap the chain of democra-
tic legitimation. The EU naturally comes to mind as an example of
a democracy functioning beyond the limits of the nation-state. The
creation of larger political entities does not by itself alter the process
of competition between local production sites, that is, it does not
challenge the primacy of market-led integration per se.

Politics will succeed in “catching up” with globalized markets only
if it eventually becomes possible to create an infrastructure capable
of sustaining a global domestic politics without uncoupling it from
democratic processes of legitimation.16 The notion that politics can
“catch up” with markets by “growing up in their wake” is, of course,
not meant to evoke the image of a struggle for power between polit-
ical and economic actors. Indeed, the problematic consequences of
a politics that equates society as a whole with market structures find
their explanation in the fact that money cannot be indefinitely 
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substituted for political power. The criteria for the legitimate uses 
of power differ from those used to measure economic success; for
example, markets, unlike polities, cannot be democratized. A more
appropriate image here would be that of competition between dif-
ferent media. The politics that sets up markets is self-referential, to
the extent that every step toward market deregulation entails a simul-
taneous disqualification or self-restriction of political authority qua
medium for enacting binding collective decisions. A “catch-up” pol-
itics inverts this process; it is reflexive politics in its positive rather
than negative version.

Europe and the World

If we observe, from this vantage point, the way the EU has evolved
to date, we find ourselves confronting a paradox. The creation of
new political institutions—the Brussels authorities, the European
Court of Justice, and the European Central Bank—by no means
implies that politics has taken on greater importance. Monetary
union represents the last step in a process that, notwithstanding
Schumann’s, de Gasperi’s, and Adenauer’s original program, can,
in retrospect, be soberly described as “intergovernmental market-
creation.”17 The EU today constitutes a broad continental region
that, horizontally, has become a tightly meshed net thanks to the
market, but vertically it is subject to rather weak political regulation
by indirectly legitimated authorities. As member-states have trans-
ferred sovereignty over their monies to the Central Bank, and thus
surrendered the ability to steer their national economies by adjust-
ing exchange rates, the heightened competition we are likely to see
within the single currency zone will give rise to problems of new
dimensions.

The hitherto nationally structured European economies have
reached different levels of development and are marked by different
economic styles. Until a unified economy emerges from this hetero-
geneous mix, the interaction between Europe’s individual economic
zones, which are still inserted into different political systems, will gen-
erate friction. This holds, to begin with, for weaker economies, which
will have to compensate for their competitive disadvantage through
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wage cutting; the stronger economies, for their part, fear wage
dumping. An inauspicious scenario is being written for the existing
social security systems, already bones of contention: they remain
under national jurisdiction and have very different structures. While
some countries fear the loss of advantages derived from lower costs,
others fear downward adjustment. Europe is being confronted with
an alternative: it can either relieve these pressures by way of the
market—via competition between different centers of economic
activity and different social protection policies—or resolve them
by political means, through an attempt to bring about “harmoniza-
tion” and gradual mutual adjustment of welfare, labor market, and
tax policies. The basic question is whether the institutional status
quo, in which states balance out conflicting national interests in
interstate negotiation, is to be defended even at the price of a
race to the bottom, or whether the EU should evolve beyond its
present form of interstate alliance toward true federation. Only in
the latter case could it summon up the political strength to decide
to apply corrective measures to markets and set up redistributive regu-
latory mechanisms.

The Camps on Europe

Within the parameters of the current debate about globalization, the
choice between these alternatives is an easy one for both neoliberals
and nationalists. While desperate “Euroskeptics” are banking on pro-
tectionism and exclusion, all the more so now that monetary union
has gone into effect, “Market Europeans” are satisfied with monetary
union, which completes the European domestic market. Opposed 
to both these camps, “Eurofederalists” are striving to transform the
existing international accords into a political constitution that would
provide the decisions of the European Commission, Council of Min-
isters, and Court of Justice with their own basis for legitimacy. Those
who adopt a cosmopolitan stance take their distance from all three
positions. They regard a federal European state as a starting point
for developing a network of transnational regimes that can, even in
the absence of a world government, conduct something like a global
domestic policy.

228
Jürgen Habermas



However, the central opposition between Eurofederalists and
Market Europeans is complicated by the fact that the latter have con-
cluded a tacit alliance with erstwhile Euroskeptics seeking a Third
Way based on the existing monetary union. Blair and Schröder are,
it would appear, no longer all too far removed from Tietmeyer.

The Market Europeans would like to preserve the European status
quo because it seals the subordination of the fragmented nation-
states to market-led integration. Thus, a spokesman for the Deutsche
Bank can only regard the debate over the alternative “state alliance”
or “federal state” as “academic”: “In the context of the integration of
economic zones, any distinction between civic and economic activity
ultimately disappears. Indeed, effacing such a distinction is the main
goal being pursued via the ongoing processes of integration.”18 From
this vantage point, competition in Europe is supposed to “lift the
taboo” protecting national assets like the public credit sector or state
social insurance schemes, which it will then gradually liquidate. To
be sure, the position of the Market Europeans rests on an assump-
tion shared by those social-democratic partisans of the nation-state
who now want to carve out a Third Way: “In the age of globalization,
it is impossible to remove restrictions on state power; [globalization]
. . . demands above all that we reinforce the autonomous, liberal
forces in civil society,” namely, “people’s individual initiative and
sense of personal responsibility.”19 This common premise explains
the turnaround in alliances. Erstwhile Euroskeptics today support
Market Europeans in their defense of the European status quo, even
if their motives and goals differ. They do not want to dismantle
welfare policies, but prefer to redirect them toward investment in
human capital—and, let us add, they do not quite wish to see all
social “shock absorbers” placed in private hands.

Thus the debate between neoliberals and Eurofederalists becomes
caught up with the one between defensive and offensive variants of
the Third Way that is smoldering in the social-democratic camp
between, let us say, Schröder and Lafontaine. This conflict touches
on more than just the question of whether the EU can, by harmo-
nizing divergent national fiscal, social, and economic policies, win
back the leeway that nation-states have lost. After all, the European
economic zone is still relatively insulated from global competition,
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thanks to a tightly woven regional network of trade relations and
direct investments. The debate between Euroskeptics and Eurofed-
ersalists hinges above all on whether the EU, despite the diversity
of its member-states, with their many different peoples, languages,
and cultures, can ever acquire the character of an authentic state, or
must rather remain the prisoner of neocorporatist systems of nego-
tiation.20 Eurofederalists strive to enhance the governability of the
EU, so as to make it possible to implement pan-European policies
and regulations that will oblige member-states to coordinate their
actions, even when the measures involved have a redistributive effect.
From the Eurofederalist point of view, any extension of the EU’s
capacity for political action must go hand-in-hand with a broadening
of the base for its legitimation.

Extending Solidarity

It is beyond dispute that the sine qua non for democratic will-
formation on a pan-European scale, of the kind that can legitimate
and sustain positively coordinated redistribution policies, is greater
solidarity at the base. Social solidarity has hitherto been limited to
the nation-state; it must be widened to embrace all citizens of the
EU, so that, for example, Swedes and Portuguese will be ready to
stand by one another. Only then can they reasonably be expected
to consent to a roughly equal minimum wage or, more generally, to
the creation of identical conditions for forging individual life plans,
which, to be sure, will continue to display national features. Skeptics
are doubtful; they argue that nothing exists resembling a European
“people” capable of constituting a European state.21 Peoples come
into being, however, only with their state constitutions. Democracy
itself is a juridically mediated form of political integration. Of course,
democracy depends, in its turn, on the existence of a political culture
shared by all citizens. But there is no call for defeatism, if one bears
in mind that, in the nineteenth-century European states, national
consciousness and social solidarity were only gradually produced,
with the help of national historiography, mass communications, and
universal conscription. If that artificial form of “solidarity among
strangers” came about thanks to a historically momentous effort of

230
Jürgen Habermas



abstraction from local dynastic consciousness to a consciousness that
was national and democratic, then why should it be impossible to
extend this learning process beyond national borders?

Major hurdles undoubtedly remain. A constitution will not be
enough. It can only initiate the democratic processes in which it must
then take root. Since agreements between member-states will remain
a factor even in a politically constituted EU, a federal European state
will, in any case, be of a different caliber than national federal states;
it cannot simply copy their legitimation processes.22 A European
party system will come about only to the extent that the existing
parties, in national arenas at first, debate the future of Europe,
discovering in the process interests that transcend borders. This
discussion must be synchronized throughout Europe in interlinked
national public spheres; that is, the same issues must be discussed
at the same time, so as to foster the emergence of a European 
civil society with its interest groups, nongovernmental organizations,
civic initiatives, and so forth. But transnational mass media can estab-
lish a polyglot communicative context only if the national school
systems see to it that Europeans have a common grounding in
foreign languages. If that happens, the cultural legacies of a common
European history, radiating outward from their scattered national
centers, will gradually be brought back together in a common polit-
ical culture.

In conclusion, a word about the prospects for world citizenship
that such a process implies. With its broadened economic base, a
federal European state would benefit from economies of scale that,
ideally, would give it certain advantages in the arena of global com-
petition. But, if the federative project aimed only to field another
global player with the clout of the United States, it would remain par-
ticularistic, merely endowing what asylum seekers have come to know
as “Fortress Europe” with a new—that is, an economic—dimension.
Neoliberals might even counter by beating the drums for the “moral-
ity of the market,” vaunting the “unprejudiced verdicts” of a world
market that has, after all, already given the emerging economies a
chance to exploit their relative cost advantages, relying on their own
forces to close a gap that well-meaning development programs have
proven incapable of overcoming. I need not say anything about the
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social costs implied by the dynamics of such development.23 But it 
is hard to gainsay the argument that supranational groupings that
become political entities capable of action on a global scale are
morally unobjectionable only if this first step—the one leading to
their creation—is followed by a second.

This prompts us to ask whether the small group of actors capable
of political action on the scale of the planet can, within the frame-
work of a reformed international organization, develop the present
loosely woven net of transnational regimes and then use it so as to
enable a global domestic politics to emerge in the absence of a global
government.24 A politics of that kind would have to be conducted
with a view to bringing about harmonization, not Gleichschaltung. The
long-term aim would have to be the gradual elimination of the social
divisions and stratification of world society without prejudice to cul-
tural specificity.
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8

On Reconciling Cosmopolitan Unity and
National Diversity

Thomas McCarthy

Few ideas are as important to the history of modern democracy as
that of the nation as a political community. And yet, by comparison
to its companion idea of political community based upon the agree-
ment of free and equal individuals, it remained until recently a
marginal concern of liberal political theory. The aftermath of de-
colonization and the breakup of the Soviet empire, among other
things, have changed that and brought it finally to the center of
theoretical attention. And once there, the deep-seated tensions in
theory between nationalism and liberalism have proved to be as hard
to overlook as their all too familiar tensions in practice.

Thus many liberal political theorists have taken to framing their
inquiries into nationalism by asking whether there is a conception
of nationhood that is compatible with basic liberal principles. Can
the values of nation and culture be combined with those of freedom
and equality within the basic structure of the democratic constitu-
tional nation-state? One fault line that has attracted its share of atten-
tion divides liberal universalism from nationalist particularism. That
division becomes all the more salient when the topic of cosmopoli-
tanism comes up—as it does more and more frequently, partly in
reaction to horrors perpetrated under the banner of ethnonational-
ism. The framing question then is whether there is a conception of
nationhood that is compatible with cosmopolitanism when the latter
is understood as the establishment of a basic structure of cosmopo-
litical justice under a global rule of law.



Immanuel Kant was among the first to understand cosmopoli-
tanism in these terms, and his attempt to reconcile it with national-
ism, most famously in his essay on “Perpetual Peace,” has remained
among the most influential. Kant was writing during the birth of the
modern nation-state from the American and French Revolutions.
Political theorists addressing these issues today can look back on a
200 year history of the nation-state and ahead to the anticipated con-
sequences of the accelerated globalization processes now underway.
The work of Jürgen Habermas is particularly interesting in this
regard, for he explicitly takes up Kant’s reading of history “with a
cosmopolitan intent,” complicates it with lessons drawn from the
intervening two centuries of experience with the nation-state, and
projects it into a hoped-for cosmopolitan future. In this essay, after
framing the problem of reconciling nationalism and cosmopoli-
tanism in a certain way (I), I want to take a new look at how Kant
tried and failed to resolve it (II), and then to examine Habermas’s
recent efforts to update the Kantian project (III). In the final section
(IV), I will consider some doubts about that project raised by Charles
Taylor in his defense of “alternative modernities.”

I

From the time of the French Revolution to the present, through suc-
cessive waves of nation-state formation in the nineteenth and twen-
tieth centuries, a distinctively modern form of political community
has gradually prevailed over all competitors.1 Within the boundaries
of preexisting territorial states and through the formation of new
states, amidst the disintegration of empires and the dismantling of
colonialism, it has become the characteristic modern expression of
shared political identity. The idea of the nation as political commu-
nity was present not only at the birth of modern democracy, when
“we the people” became the bearers of sovereignty, but also through
the wars of national liberation and the struggles for national self-
determination that shaped the twentieth century. The development
of the nation-state system that now covers the globe is, of course,
a complex and variegated story, whose proper telling requires ex-
tensive historical and comparative analysis. Here I am interested,
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however, only in the core idea of linking political communities to
communities of origin. In this sense, the basic principle of national-
ism, in its strictest form, demands that every nation have its own state;
and the basic right of nationalism, in its strictest form, is the right of
every people to political self-determination.

Taken in this strict sense, nationalism as a normative doctrine
today raises specters of ethnic cleansing, forced resettlement, massive
repression, and the like. Nation-states require territories within
whose boundaries they have a monopoly on force. But the earth is
entirely covered by already existing states, which are less than 200 in
number, while the identifiable ethnic groups that might conceivably
invoke the nationalist principle and the nationalist right number
some 5,000.2 Moreover, the globe is not divided into ethnically homo-
geneous regions that might become independent states; ethnic inter-
mingling is almost everywhere the rule. So taking ethnonationalism
as the basic principle of state formation is, in the world we now
inhabit, a recipe for bloody disaster. This should be kept in mind
when considering nationalism’s claimed superiority as regards 
sensitivity to and accommodation of difference. A global mosaic of 
politically organized, ethnically homogeneous enclaves is about as
unaccommodating, not to mention unrealistic, a scheme as could be
imagined. So we have to turn to less extreme conceptions of nation-
alism if we want to get at the unresolved theoretical issues.

It is now generally recognized that national identities are neither
natural nor prepolitical. They are socioculturally constructed—
“imagined communities” as Benedict Anderson has it, or “imagined
commonalities” as Max Weber had it—and they typically serve polit-
ical purposes, as vehicles of emancipation or aggression, for instance,
or of political unification and economic modernization. To be sure,
they are usually constructed as quasi-natural, precisely as the pre-
political basis of and justification for the national political com-
munities embracing them. Thus national consciousness typically
includes a belief by members of the national community that they
share some distinct subset of such “objective” features as common
descent, language, culture, homeland, customs, traditions, religion,
history, destiny, or the like. But these commonalities are as often
fictive as real. The classical nation-states were never as homogeneous
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in these respects as members characteristically took them to be, and
contemporary nation-states are even less so. As historians have
documented, the process of nation building typically involved the
work of intellectuals and writers, scholars and publicists, historians
and artists using media of mass communication to forge a national
consciousness and generate a common allegiance, first among the
professional classes and then through them among the masses. 
Correspondingly, standard languages were typically not a ground but
a goal of nation building processes. In short, nations were not found
but created (not ex nihilo, of course); and they were created in
response to historical contingencies and for political purposes. This
is especially clear in the case of states that emerged from former
colonies within territorial boundaries that cut across traditional
ethnic groupings and homelands. But it is true, in varying degrees,
of the classical nation-states as well.

The constructed character of national identity makes it notoriously
susceptible to being instrumentalized for political purposes, good or
bad. Raising national consciousness in the liberation struggles of
oppressed groups usually counts as the former, fanning nationalist
xenophobia for aggressive or expansive purposes as the latter. His-
torical sociologists and sociological historians often maintain that
nation-building fulfilled essential functions in processes of modern
state formation—functions of cultural and linguistic unification, for
instance, or of economic and political modernization—and in par-
ticular that it was an important catalyst in the spread of republican
government. Some argue, even, that for many purposes there were
no functional alternatives to nationalism, and thus that it was an
indispensable element in social, cultural, political, and economic
modernization processes. In the same vein, theorists of contempo-
rary politics sometimes claim that political integration in complex
societies is not possible in the absence of strong national identifi-
cation, that a purely “constitutional” or “civic” patriotism is no ade-
quate substitute for loyalties rooted in culture, history, religion, or
the like. This is said to be true even, or rather especially, of liberal
democratic societies.

The arguments here are familiar from the recent liberal-
communitarian debates in political theory. One basic issue is
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whether a citizenship of individual liberties and a politics of interest
aggregation are a functionally and normatively adequate basis for
democratic societies, or whether citizenship has rather to be tied to
community and politics to common values if we are to have the sol-
idarity and stability that democratic societies require.

Another important line of argument for the indispensability of
nationalism intersects the main line of normative political theory 
in the modern period. There is, the argument goes, a huge gap in
classical social contract theories: they provide no convincing nor-
mative delimitation of the “multitude of men” (Hobbes) or “number
of men” (Locke) who are to be parties to the contract, that is, no 
normative account of just who must consent to the terms of associa-
tion and why just them, though it appears generally to be assumed
that the parties share a language and culture.3 Nationalism claims 
to fill this normative-theoretical gap rather than leaving the matter,
as liberal theorists in effect have, to the contingencies of history,
which means in practice to shifting constellations of power. On this
view, the boundaries of the nation should be the boundaries of the
state.

Against these functional and normative arguments, a growing
number of theorists have been arguing that the traditional nation-
state system of national and international organization has outlived
its usefulness, that it has become dysfunctional and thus must be
superseded. The path to a postnational system is variously conceived,
but in all the different scenarios the inexorable thrust of globali-
zation plays a significant role. Globalization of capital and labor
markets, of production and consumption, of communication and
information, of technological and cultural flows is already posing
problems that can not be resolved within the borders of individual
states or with the traditional means of interstate treaties. Just as the
problems that accompanied the rise of capitalism in modern Europe
created a need for delocalizing law and politics which led eventually
to the formation of the nation-state, the globalization of capitalism,
and of everything that goes with it, is creating a growing need for
denationalizing—in the sense of supranationalizing—law and poli-
tics. Many fear that if legal and political institutions do not expand
to global proportions so as to keep up with the economy, we will be
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left with a more or less self-regulating capitalism that simply “creates
a world in its own image,” as national governments become less 
and less able to sustain the social-welfare arrangements with which
they have heretofore sought to “domesticate” capitalism within their
borders.4

In this conjuncture, the task of a political theory committed to
principles of freedom and equality under the rule of law is to think
beyond the present, to elaborate normative models—or, if you like,
utopian projections—of a world order that could measure up to such
principles, that is, in which they would no longer be institutional-
ized, however imperfectly, only at the national level and below. To
borrow a term from Rawls, political theorists should attempt to
sketch the “basic structure” of a system of cosmopolitcal justice that
could serve as a point of normative orientation and guide to politi-
cal practice. They should strive to overcome the deep-seated incli-
nation to think largely within the taken-for-granted confines of the
nation-state and seek to conceptualize transnational structures for
guaranteeing individual rights, securing democratic accountability,
and ensuring fair distribution on a global scale.

The local “inside” is now increasingly linked with the global
“outside”; but it is not only this aspect of globalization that sets the
idea of the ethnocultural nation-state at odds with reality. The vast
movements and minglings of populations around the world have a
parallel effect: the “inside” is also increasingly diverse. And there
appears to be no halting this diversification short of violence,
coercion, and repression. The growing heterogeneity of most popu-
lations makes any model of political community based on ethno-
cultural homogeneity or on forced assimilation to a hegemonic
culture increasingly unsuitable as a normative model. The political-
theoretical challenge it raises is, rather, to think unity in diversity, to
conceptualize forms of political integration that are sensitive to, com-
patible with, and accommodating of varieties of difference. Recon-
ciling national diversity with cosmopolitan unity is one component
of a response.

This brings us back to the tensions between liberalism and nation-
alism, between voluntary membership and ascriptive membership,
between citizens with legally defined basic rights and conationals
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with culturally defined shared features. It is clear that any attempt at
reconciliation will have to involve transformation. In particular, if 
we are trying to conceptualize a liberal nationalism, in the broadest
sense, then it will have to be compatible with the universal content
of the basic rights of citizens under the rule of law. To be sure, these
basic or “human” rights are given particular and various expressions
in different constitutional traditions. But it belongs to their very
meaning that they claim a universal validity transcending any par-
ticular legal system—precisely the surplus of meaning characteristic
of normative or “regulative” (Kant) ideas. Liberal theorists have
always known this and thus have felt obliged to explain, again and
again, why it was that women, slaves, the unpropertied and unedu-
cated, and virtually the entire non-Western world could not in prac-
tice be granted the fundamental rights that in theory belonged to
“all men.”5

If nationalism has to be transformed to be compatible with liberal
universalism, what of liberal universalism? What changes must it
undergo to be compatible even with a transformed nationalism?
That will become clearer as we proceed, but even at the start, it is
evident that it will have to accommodate somehow the cultural dif-
ferences that nationalism stresses and liberalism has, until quite
recently, largely ignored. For it is clear that a theory of justice that
respects individuals’ rights to define and pursue happiness in their
own ways should, in particular, take into consideration their desires
to continue living with others distinct forms of life—to go on speak-
ing the languages, adhering to the customs, passing on the traditions,
practicing the religions, and so forth, which inform who they are and
who they want to be as individuals and as communities.

The formation of an independent state is by no means the only
way of safeguarding the integrity of a valued form of life. In addi-
tion to antidiscrimination legal protections and voluntary cultural
associations, there is a wide range of political-organizational possi-
bilities for securing some measure of autonomy short of sovereign
statehood: consociation, federal union, loose confederation, func-
tional decentralization, devolution, special representation or veto
rights, special language or land rights, and so on. Given the demo-
graphics of the planet, it appears evident that a vast array of such
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arrangements would be necessary even to begin to accommodate
existing diversity in any cosmopolitical legal and political order. The
one arrangement that would have to go is precisely the absolutely
sovereign nation-state—which does not mean that the nation-state
must simply disappear. For the present, it appears, any viable scheme
of cosmopolitan unity will have to preserve while transforming it. To
borrow a term from Hegel, the nation-state must be aufgehoben.

On the other hand, a liberal cosmopolitanism could not counte-
nance granting communal rights for the sake of protecting cultures
that deny individual rights. More specifically, if culturally diverse
nations are the rule, then cultural pluralism has to be integral to
national self-understanding. And this suggests that ethnic national-
ism will have to give way increasingly to civic nationalism. The latter
is, to be sure, a more abstract form of integration; but allegiance to
a national community was itself already more abstract than the local
ties it transcended. And, as we saw, the nation, however powerful the
“we-consciousness” it generated, is not a natural but a constructed
object of group loyalty. There appears to be no reason in principle,
then, why it cannot itself be transformed so as to be compatible with
a liberal cosmopolitanism. A look at Kant and Habermas will help us
get clearer on the conceptual issues involved.

II

Kant has long been a favorite target of those opposed to abstract uni-
versalism in political theory generally and to undifferentiated cos-
mopolitanism in international affairs particularly.6 And indeed his
moral ideal of a kingdom of ends, as a systematic union of rational
beings under laws they give to themselves, seems to warrant that char-
acterization and that critique. But Kant’s moral theory is not his polit-
ical theory.7 And a closer look at his specifically political writings,
especially at his essay on “Perpetual Peace”—perhaps the single most
influential discussion of cosmopolitanism by a major philosopher—
shows that first and very widespread impression to be mistaken. 
Kant was indeed a cosmopolitan thinker; but he was also concerned
to reconcile his universalistic aspirations with the diversity of national
cultures, of which he had a wider knowledge than most of his con-

242
Thomas McCarthy



temporaries. Kant did, after all, lecture on anthropology and geog-
raphy at Königsberg University for more than thirty years; he was, in
fact, the first to do so. Thus it was quite in keeping with his interests
when in 1785, one year after his “Idea for a Universal History with
a Cosmopolitan Purpose” had appeared, he published a two-part
review of Herder’s “Ideas on the Philosophy of History of Mankind,”
that early harbinger of nationalist thinking.8

In his Anthropology from a Pragmatic Point of View, Kant defined
“people” and “nation” as follows: “By the word ‘people’ [Volk] we
mean a multitude of men assembled within a tract of land insofar as
they comprise a whole. That multitude, or part thereof, which rec-
ognizes itself as united into a civil whole by its common descent
[Abstammung] is called a nation [Nation]” (AP, 174). This mix of 
subjective (“recognizes itself ”), objective (“common descent”), and
political (“united into a civil whole”) elements is not unlike that
involved in the contemporary conception of the nation-state dis-
cussed in part I above. And indeed, in The Metaphysics of Morals Kant
tells us that the term Völkerrecht refers to a kind of Staatenrecht, to the
right of peoples organized as states, that is to say, to the right of
nation-states.9 There are other elements, however, having to do with
race and ethnicity that clearly mark his views as belonging to a par-
ticular time and place. Thus in the Anthropology he goes on to char-
acterize peoples in terms of a mix of biological and cultural factors.
The inborn [angeboren] character of a people is a function of its racial
makeup; it is “in the blood.”10 Its acquired [erworben] character 
develops out of the former through culture, especially language and
religion.11

Human biological-cultural diversity thus belongs to the natural
history of the human species, which in Kant’s philosophy of history
means that “nature wills” it, which for him is also to say that it is part
of the providential ordering of things. More specifically, on Kant’s
reading of history, the separation, competition, and conflict among
peoples are central ingredients in the dynamics of cultural progress.
But they bring hostility and war as well, or rather as the other side
of the very same developmental process. And it is here that Kant
locates his reconciling project: as moral beings we must hope 
that “as culture grows and men gradually move towards greater 
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agreement over their principles, [this diversity] will lead to mutual
understanding and peace. And unlike that universal despotism 
which saps all men’s energies and ends in the graveyard of freedom,
this peace is created and guaranteed by an equilibrium of forces and
a most vigorous rivalry” (PP, 114). To understand Kant’s cosmopoli-
tanism, we have to understand this conception of unity in difference.

The main elements can be read off the lines just cited: belief in
political-cultural progress and convergence; rejection of a central-
ized global state; retention of national difference and even national
“rivalry” amidst global unity. These same elements can already be
found in the conception of cosmopolitan unity advanced in “Idea for
a Universal History with a Cosmopolitan Purpose” in 1784, some ten
years before “Perpetual Peace.” They remained more or less constant
thereafter, but their relative weights and precise configuration
underwent subtle changes. In a word, while a federal union of dis-
tinct peoples under a global rule of law remained the rational ideal,
its distance from the real was increasingly emphasized and the more
practicable goal of a loose confederation of sovereign states took
center stage.

For Kant the ideal form of systematic union among rational beings
with diverse, often conflicting interests is civil union under a rule of
law that permits the greatest individual freedom compatible with a
like freedom for all under general laws. Accordingly, “the highest
task which nature has set mankind,” as he puts it in “Idea for a
Universal History,” is that of “establishing a perfectly just civil con-
stitution,” which, by placing enforceable limits on the “continual
antagonism” among men, makes it possible for the freedom of one
to coexist with a like freedom for all others.12 By the same logic, the
coexistence of the freedom of one independent state with a like
freedom for all others is possible only under a rule of public coer-
cive law governing relations between them. Thus, practical reason
requires not only that individuals abandon the lawless state of nature
and enter into a law-governed commonwealth, but also that individ-
ual nations, in their external relations, “abandon a lawless state of
savagery and enter into a federation of peoples in which every state,
even the smallest, could expect to derive its security and right . . .
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from a united power and the law-governed decisions of a united will”
(UH, 47).

At the global level too natural rivalries and antagonisms are to be
constrained by a rule of law deriving from a united will and backed
by a united power. Kant is well aware of the ridicule to which earlier
cosmopolitical schemes, notably those of the Abbé St. Pierre and
Rousseau, were subjected, but he contends that constant war and
its accompanying evils irresistibly push us in that direction. “They
compel our species to discover a law of equilibrium to regulate the—
in itself salutary—opposition of many states to one another, which
springs from their freedom. Men are compelled to reinforce this
law by introducing a system of united power, hence a cosmopolitan
condition of general political security [“einen weltbürgerlichen Zustand
der öffentlichen Staatssicherheit”].13 This cosmopolitan condition or
“perfect civil union of mankind” is the “highest purpose of nature”
and the most encompassing idea of political-practical reason, for the
approximate realization of which we may hope and must strive.14

If we move now from the “Idea for a Universal History” of 1784 to
Kant’s 1793 essay “On the Common Saying: ‘This May Be True in
Theory, But It Does Not Apply in Practice,’” the central elements of
his cosmopolitan conception remain essentially the same, though his
upholding of the ideal in the face of a recalcitrant reality already
evinces a note, if not of desperation, at least of reservation. He
repeats the claim that war and its attendant distress will eventually
force people to do for reasons of self-interest what practical reason
anyway prescribes, that is, “to enter into a cosmopolitan constitution
[weltbürgerliche Verfassung]” (TP, 90). But he immediately adds that “if
such a condition of universal peace is in turn even more dangerous
to freedom, for, as has occurred more than once with states that have
grown too large, it may lead to a most fearful despotism, distress must
force men into a condition that is not a cosmopolitan commonwealth
under a single ruler, but a lawful condition of federation under a
commonly agreed upon international law [Völkerrecht]” (TP, 90).

The threat of despotism attaches, it appears, to the form of cos-
mopolitan unity marked by a single global state, under a single ruler,
of whom all human beings are subjects. As we shall see, such a fusing
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or melting together [zusammenschmelzen] of distinct peoples is the
very source of danger that Kant will later cite in “Perpetual Peace”
against the idea of a universal monarchy. But whereas there it will
provide grounds for espousing the very weak “substitute” of a vol-
untary league of nations, in this essay the alternative espoused is the
still very strong idea of a federation of nation states under a rule of
international law, which, he elaborates, is “backed by power” and “to
which every state must submit” (TP, 92). Against the latter, Kant
concedes, political realists may still object that independent states
will never freely submit to such coercive laws [Zwangsgesetzen], and
thus that the proposal for a “universal state of nations” [allgemeinen
Völkerstaat], however fine it sounds in theory, does not apply in prac-
tice. It is just another “childish, “academic” idea.15 Nevertheless, it is
here that Kant takes his stand: “For my own part, I put my trust in
the theory of what the relationship between men and states ought to
be according to the principle of right.” In his view, individuals and
states should act in such a way “that a universal state of nations may
thereby be ushered in”; accordingly, “we should thus assume that it
is possible (in praxi), that there can be such a thing” (TP, 92).

Over the next two years, perhaps partly in reaction to the course
and consequences of the French Revolution, which he followed very
closely,16 Kant shifted his emphasis in the direction of the realities of
practice, endorsing in “Perpetual Peace” the more “practicable” or
“achievable” [ausführbar] goal of a voluntary federation or league 
of sovereign nation states [Völkerbund] under an international law
[Völkerrecht] that was not public coercive law backed by the united
power of a universal state of nations, though he still maintained
that the latter was what was called for by reason:

There is only one rational way in which states coexisting with other
states can emerge from the lawless condition of pure warfare. Just like 
individuals, they must renounce their savage and lawless freedom, adapt
themselves to public coercive laws, and thus form a state of nations (civitas
gentium) which would necessarily continue to grow until it embraced all the
peoples of the earth. But since this is not the will of nations, according to
their conception of international law (so that they reject in hypothesi what is
true in thesi), the positive idea of a world republic cannot be realized. If all
is not to be lost, this can at best find a negative substitute in the shape of
an enduring and gradually expanding federation to prevent war. The latter
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may check the current of man’s inclination to defy the law and antagonize
his fellows, although there will always be the risk of it bursting forth anew
(PP, 105).

Thus, the “positive idea” of establishing a universal and lasting
peace is the idea of a “world republic” the member states of which
are themselves republics: a world republic of national republics. The
public coercive law of this world republic would regulate external
relations among states, among individuals who are citizens of dif-
ferent states, and among individuals and states of which they are 
not citizens.17 This type of law is variously referred to by Kant as 
Völkerstaatsrecht, the right of a state of nations, and Weltbürgerrecht, the
right of world citizens.18 Whatever its precise form, for Kant only this
type of global public law completes our emergence from the state
of nature in which rights and possessions are merely “provisional”
rather than “peremptory” or “conclusive” [peremtorisch]. Prior to its
establishment, “any rights of nations and any external possessions
states acquire or retain by war are merely provisional. Only in a uni-
versal union of states, analogous to that by which a people become
a state, can rights come to hold conclusively and a true condition of
peace come about.”19 Nevertheless, as indicated in a passage cited
above, Kant concedes that in the given circumstances global public
coercive law is unachievable. Not only are individual states unwilling
to give up their unlimited sovereignty, but there are intrinsic diffi-
culties in administering global justice owing to the vastness of the
earth’s surface and the variety of its inhabitants.

At this point in Kant’s argument, many commentators head in the
wrong direction by taking his admonitions against a world state in
the form of a universal monarchy for a rejection of world govern-
ment in any form.20 Kant’s language is occasionally less clear on this
than it could be.21 But there is overwhelming textual evidence 
for distinguishing his conception of a “world republic,” which he
consistently upholds as the most encompassing idea of political-
practical reason, from the conception of a “universal monarchy”
or any other form of world state that might result from one power
subjugating all the others. It is the latter which he characterizes as a
“soulless despotism” that would inevitably give rise to widespread
resistance and ultimately lapse into anarchy” (PP, 113). For our
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purposes here, it is interesting to note that one basic complaint he
voices against it is the Zusammenschmeltzung of diverse peoples.22

Any viable conception of global unity has to be compatible with
national diversity, for “nature wills” this diversity and “uses two means
to separate peoples and prevent their intermingling [Vermischung],
the variety of languages and of religions” (PP, 113). At the same time,
however, nature (or providence) also wills that the war and violence
resulting from this separation be overcome by global peace. For one
thing, cultural development leads to a growing agreement on basic
principles and an expansion of mutual understanding (PP, 114). 
For another, nature unites peoples by means of their mutual self-
interest, especially in the economic sphere. “For the spirit of com-
merce [Handelsgeist] sooner or later takes hold of every people and
it cannot exist side by side with war. Of all the powers (or means) at
the disposal of the state, the power of money is probably the most
reliable; so states find themselves compelled to promote the noble
cause of peace, though not from motives of morality” (PP, 114).

Kant concedes that the idea of global civil unity amidst national
cultural diversity is unachievable or unworkable [unausführbar] in 
the circumstances of the time; it can at most be approximated or
approached [annähern]. And he judges the degree of approximation
possible under the given conditions to be the rather limited one of
a voluntary, revocable league or federation of nations [Völkerbund]
with the sole purpose of preserving the peace.23 The correspond-
ingly weak conception of international law or the law of peoples
[Völkerrecht] he joins to it remained in central respects the predom-
inant one well into the twentieth century, a century of global slaugh-
ter without equal. Conceding unlimited sovereignty to independent
states and presenting no effective barrier to their use of arms in 
pursuing what they take to be their vital interests, that arrangement
has proved incapable of checking the resort to violence and to the
threat of violence in international affairs, incapable, that is, of ful-
filling the purpose Kant intended for it. It is, in short, no longer—
if it ever was—a practically adequate approximation to the idea of
legal pacifism.

On the other hand, there are features even of Kant’s weaker
version of a peaceful world order that strike us still today as rather
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strong requirements, particularly the First Definitive Article, which
requires that “the civil constitution of every state shall be republican”
(PP, 99). On his understanding of the term, a “republican” consti-
tution is founded on the freedom of members as human beings, 
their equality as subjects, and their independence as citizens.24 It
encompasses the rule of law, representative government, and the
separation of powers. It expressly does not include either substantive
equality25 or universal suffrage.26

Thus, Kant’s “practicable” scheme for global peace combines inter-
national law [Völkerrecht: ius gentium] that is based on a voluntary
league of nations with state law [Staats(bürger)recht: ius civitatis] that
is republican without being democratic or egalitarian. There is also
a third principal component, namely cosmopolitan law [Weltbürger-
recht: ius cosmopoliticum], which, in the context of this more practi-
cable scheme, is reduced to “the conditions of universal hospitality,”
that is, “the right of a stranger not to be treated with hostility when
he arrives on someone else’s territory.”27 This last, Kant maintains, 
is the minimum required to enable inhabitants of one society to
attempt to enter into relations with those of another, and thus to
foster the sorts of mutual relations among peoples that may “bring
the human race nearer and nearer to a cosmopolitan constitution,”
that is, to a “public human right in general.”28

This conception of cosmopolitan law is said in The Metaphysics of
Morals to be rooted in the finitude of the earth that is our common
home: “Nature has enclosed all [nations] together within determi-
nate limits by the spherical shape of the place they live in . . . [T]hey
stand in a community of possible physical interaction (commercium),
that is, in a thoroughgoing relation of each to all the others of offer-
ing to engage in interaction [Verkehr] with any other, and each 
has right to make this attempt . . . [which,] since it concerns the 
possible union of all nations with a view to certain universal laws for
their possible interaction, can be called cosmopolitan right (ius cos-
mopoliticum).”29 Some of the most serious violations of the conditions
of hospitality in his time, Kant repeatedly inveighs, are the conquest
and colonization that mark the relations of “the civilized states of our
continent” to the rest of the world.30 Thus, while himself proposing
a racial theory of ethnic difference and cultural hierarchy, Kant
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vigorously condemns the colonizing efforts that quite often appeal
to such theories for justification!

The view of global peace advanced two years later in Kant’s most
systematic work of Rechtstheorie, part I of The Metaphysics of Morals, is
substantially the same as that elaborated in “Perpetual Peace.” Thus
his tripartite division of public right in section 43 mirrors that noted
in the earlier essay: Staatsrecht, Völkerrecht, Weltbürgerrecht, only this last
is now characterized as “ineluctably” resulting from the first two,
being in essence a kind of Völkerstaatsrecht.31 And the internal rela-
tion among them is characterized in the strongest terms: “So if the
principle of outer freedom limited by law is lacking in any one of
these three possible forms of rightful condition, the framework of 
all the others is unavoidably undermined and must finally collapse”
(MM, 89). In a word, there is no final exit from the condition of
nature to the condition of right until a state of nations under the
rule of cosmopolitan law is established. This last, then, is “the entire
final end of the doctrine of right within the limits of reason alone”
(MM, 123). Without it, the law of peoples remains merely provisional
(MM, 119).

Here, too, however, Kant concedes the impracticability under
present conditions of instituting a Völkerstaatsrecht based on a world
republic and proposes to substitute a Völkerrecht based on a league of
nations, once again restricting Weltbürgerrecht to the right of hos-
pitality. “A federation of nations in accordance with the idea of an
original social contract is necessary, not in order to meddle in one
another’s internal disagreements, but to protect against attacks from
without. This alliance must, however, involve no sovereign authority
(as in a civil constitution), but only an association (federation); it
must be an alliance that can be renounced at any time . . .”32 Since a
“universal union of states,” in which alone “right [can] come to hold
conclusively and a true condition of peace come about,” is an
“unachievable idea,” the basic principles of right require only that
we strive to fashion alliances among states that more and more
closely approximate it.33 In the circumstances of late eighteenth-
century Europe, the closest practicable approximation is, in Kant’s
view, the league of nations described above. He hastens to add,
however, this concession does not absolve moral-political agents from
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persistently “working toward the kind of constitution that seems to
us most conducive to perpetual peace, say, a republicanism of all
states together and separately . . . [E]ven if the complete realization
of this objective always remains a pious wish, still we are certainly not
deceiving ourselves in adopting the maxim of working incessantly
towards it” (MM, 123).

If Kantian cosmopolitanism is to be of service to the project of con-
ceptual reconciliation proposed in part I, it will have to be altered
in important respects. To mention only the most obvious:

1. Kant’s quasi-naturalistic account of “peoples” as the prepolitical
bases of political communities has to be revised in line with our
heightened awareness of the historically contingent, politically moti-
vated, and socioculturally constructed character of representations
of race, ethnicity, and nationality.34

2. Correspondingly, Kant’s understanding of nations as, at least to a
considerable degree, racially, ethnically, and culturally homogeneous
has to be revised to allow for the internal heterogeneity of political
communities. This means not only dropping his claim that through
racial and cultural differences “nature” prevents the “intermingling”
[Vermischung] of peoples,35 but also making conceptual room in his
constitutional republicanism for the pluralism that has become a
hallmark of democratic politics.

3. Kant’s eighteenth-century understanding of republican govern-
ment has to be revised to incorporate the basic democratic and social
reforms achieved through political struggle in the nineteenth and
twentieth centuries.

4. The Enlightenment universalism underlying Kant’s construction
of the cosmopolitan ideal has to be replaced by a multicultural
universalism more sensitive to the dialectic of the general and the
particular.

The unprecedented slaughter of the twentieth century has made
a mockery even of Kant’s wavering faith in the capacity of traditional
international law and interstate treaties to preserve global peace.
The principal theoretical alternative to these failed measures
remains some form of legal pacificism, that is, of the global rule of
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law. Kant’s own account of Völkerstaatsrecht and Weltbürgerrecht is far
too sketchy to serve as anything more than a starting point for devel-
oping that alternative. In this respect, as in the others mentioned,
Habermas’s “discourse theory of law and democracy,” which he pre-
sents as a reworking of Kant’s basic approach “with the benefit of two
hundred years’ hindsight,” can take us a few steps further in the task
of conceptual reconciliation.

III

Critics typically situate Habermas’s approach to law and politics at
one extreme of the universalism-particularism spectrum: it is taken
to be the very archetype of abstract, difference-leveling universalism.
This assessment is usually arrived at in one short stroke by extrapo-
lating from his moral universalism. But that is no less an oversimpli-
fication than was the corresponding extrapolation from Kant’s moral
ideal of a kingdom of ends, which, as we saw, ignored the principled
differentiation between law and morality he had elaborated in The
Metaphysics of Morals. For the past decade at least, Habermas has been
similarly concerned with spelling out the differences between these
two domains of “practical reason.”36 From his discourse-theoretical
perspective, one of the major differences that emerges is the variety
of types of reasons relevant to the legitimation of positive law. Not
only moral arguments figure in legal and political discourse, but also
a balancing interests and a weighing of pragmatic and of what he
calls “ethical political” considerations as well. It is this last type of
consideration that is most interesting for our purposes, as Habermas
uses the term “ethical” here in somewhat the way Hegel used sittlich
and Sittlichkeit, to represent cultures and forms of life from a nor-
mative and evaluative perspective.

Thus Habermas’s discussion of “ethical-political” justifications in
law and politics is, roughly speaking, a discussion of the ways in which
the values, goods, and identities embedded in different cultural con-
texts figure into legal and political discourse. Here are two char-
acteristic passages: “In contrast to morality, law does not regulate
interaction contexts in general but serves as a medium for the self-
organization of legal communities that maintain themselves in their
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social environments under particular historical conditions. As a
result . . . laws also give expression to the particular wills of members
of a particular community” (FN, 151ff.). “In justifying legal norms
we must use the entire breadth of practical reason. However, these
further [i.e., other than moral, TMc] reasons have a relative validity,
one that depends on the context . . . The corresponding reasons
count as valid relative to the historical, culturally molded identity of
the legal community, and hence relative to the value orientations,
goals, and interest positions of its members . . . [T]he facticity of the
existing context cannot be eliminated” (FN, 156).

It is not only statutory law that is pervaded with particularity in
these respects: constitutional undertakings to spell out the basic prin-
ciples of government and the basic rights of citizens ineluctably
also express the particular cultural backgrounds and historical cir-
cumstances of founding generations. Though Habermas expressly
regards “the system of basic rights” as a normative (or “regulative”)
idea that should guide every legitimate constitution-framing process
(FN, chapter 3), he is equally clear that any actually existing system
of rights is, and can only be, a situated interpretation of that idea.
“The system of rights is not given to the framers of a constitution in
advance as a natural law. These rights first enter into consciousness
in a particular constitutional interpretation. . . . No one can credit
herself with access to the system of rights in the singular, indepen-
dent of the interpretations she already has historically available.
‘The’ system of rights does not exist in transcendental purity” (FN,
128ff.). Surveying the history of democratic constitutional law over
the past two centuries, the theorist can at most attempt a critical,
systematic reconstruction of the basic intuitions underlying it. Of
course, to accommodate even the existing range of legitimate varia-
tion, any such reconstruction will of necessity be highly abstract, as
is indeed the case with Habermas’s own.

Getting clear about the content of basic constitutional norms is
only the beginning of the story, for “every constitution is a living
project that can endure only as an ongoing interpretation continu-
ally carried forth at all levels of the production of law” (FN, 129).
Thus, historically and culturally situated interpretation should not
be seen as an unfortunate but unavoidable fall from transcendental
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grace, but as the very medium for developing “constitutional pro-
jects,” which are by their very nature always unfinished and ongoing.
“[T]he constitutional state does not represent a finished structure
but a delicate and sensitive—above all fallible and revisable—enter-
prise, whose purpose is to realize the system of rights anew in chang-
ing circumstances, that is, to interpret the system of rights better, to
institutionalize it more appropriately, and to draw out its contents
more radically” (FN, 384).

Even these few sketchy remarks on Habermas’s legal and political
theory should make clear that for him the rule of law in the demo-
cratic constitutional state is not a fixed essence but an idea that has
to be actualized in and through being variously interpreted and
embodied in historically and culturally distinct constitutional pro-
jects. This suggests that there should be space in his conception of
cosmopolitical justice for distinct political cultures and indeed there
is. His version of civic patriotism, which he calls “constitutional patri-
otism,” is construed broadly as allegiance to a particular constitu-
tional tradition, that is, to a particular, ongoing, historical project of
creating and renewing an association of free and equal citizens under
the rule of laws they make for themselves. Each democratically con-
stituted nation of citizens will understand and carry out that project
from perspectives opened by its own traditions and circumstances.
If that self-understanding is itself to include space for a pluralism
of world-views and forms of life, as Habermas insists it must, then
constitutional patriotism cannot be wedded to monocultural or
hegemonic-cultural interpretations of basic rights and principles to
the exclusion, repression, or marginalization of minority-cultural
perspectives.37

In a move reminiscent of Rawls’s introduction of the idea of an
“overlapping consensus” on basic political values amidst a persistent
pluralism of “comprehensive doctrines” about the meaning and
value of human life, Habermas, employing sociological terminology,
proposes a “decoupling” of political integration from the various
forms of subgroup and subcultural integration among the popula-
tion of a democratic constitutional state. “In multicultural societies
. . . coexistence with equal rights for these forms of life requires
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the mutual recognition of the different cultural memberships: all
persons must also be recognized as members of ethical communities
integrated around different conceptions of the good. Hence the
ethical integration of groups and subcultures with their own collec-
tive identities must be uncoupled from the abstract political inte-
gration that includes all citizens equally” (SR, 224ff.).

Rawls’s proposal has given rise to vociferous debate, as have other
proposals for conceptualizing legal-political neutrality in increasingly
multicultural societies. Habermas can hardly hope to avoid such con-
troversies. If his approach is to have a chance of surviving them, he
will, to start with, have to understand “decoupling” in process terms,
as an ongoing accomplishment of something that is never fully real-
ized. As Charles Taylor, Will Kymlicka, and others have convincingly
argued, there can be no culturally neutral system of law and politics,
no privatization of culture analogous to the privatization of religion,
and thus no strict separation of culture and state. Official languages,
school curricula, national holidays, and the like are only the most
obvious expressions of a public culture that is never perfectly neutral
with respect to the diverse cultural backgrounds of members. And as
we saw, Habermas himself maintains that political goals, policies, and
programs are inevitably permeated by cultural values and goods, and
that putting them into effect just as inevitably has cultural conse-
quences. This suggests that “decoupling” may be the wrong notion
for what we want here.

If we understand the core of a constitutional tradition dynamically
and dialogically as an ongoing, legally institutionalized conversation
about basic rights and principles, procedures and practices, values
and institutions, then we can allow for a conflict of interpretations
about them and for a multiplicity of situated perspectives upon them.
Insofar as these interpretations purport to be of the same constitu-
tional tradition, and insofar as their proponents are and want to
remain members of the same political community, the ongoing
accomplishment of a working consensus on fundamental legal and
political norms appears to be a basic requirement of public discourse
in official and unofficial public spheres. A central element of such
a working consensus would be sufficiently widespread agreement
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about the institutions and procedures through which persistent rea-
sonable disagreements may be legitimately settled, at least for the
time being.

This is, in fact, close to the conception that Habermas actually
defends. “The political integration of citizens ensures loyalty to the
common political culture. The latter is rooted in an interpretation
of constitutional principles from the perspective of the nation’s 
historical experience. To this extent, that interpretation cannot be
ethically neutral. Perhaps one would do better to speak of a com-
mon horizon of interpretation within which current issues give rise
to public debates about the citizens’ self-understanding. . . . But the
debates are always about the best interpretation of the same con-
stitutional rights and principles. These form the fixed point of
reference for any constitutional patriotism . . .” (SR, 225). Even this
common horizon of interpretation is in flux, however, as it too
reflects participants’ situated understandings, which are themselves
continually shifting.

Habermas remarks on this in connection with immigration. In his
view, while it is not legitimate for a democratic constitutional state 
to require “ethical-cultural integration” of immigrants, that is to say,
assimilation to the dominant culture in the broad sense, it is, he main-
tains, legitimate to require political integration, that is, assent to the
principles of the constitution within the scope of interpretation set by
the political culture of the country (SR, 228). But he immediately
concedes that the latter is itself subject to contestation and alteration
from the new perspectives brought to the political public sphere
through immigration. “[T]he legitimately asserted identity of the
political community will by no means be preserved from alterations
indefinitely in the wake of waves of immigration. Because immigrants
cannot be compelled to surrender their own traditions, as other
forms of life become established the horizon within which citizens
henceforth interpret their common constitutional principles may
also expand. . . . [A] change in the cultural composition of the 
active citizenry changes the context to which the ethical-political self-
understanding of the nation as a whole refers” (SR, 229).

Despite this recognition of the “ethical permeation” of law and
politics at every level, Habermas continues to speak of the “neutral-
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ity” of the law vis-à-vis internal ethical differentiations. Like “decou-
pling,” “neutrality” is, in my view, not the best choice of terminology
for what is at issue, which is rather impartiality or fairness in the sense
of equality of respect, treatment, and opportunity to participate in
the political process. What Habermas is concerned to preclude,
above all, is that a majority culture “usurp state prerogatives at the
expense of the equal rights of other cultural forms of life” (SR, 225).
And that case would, I think, better be made by extending to cul-
tural membership the types of arguments historically advanced to
address systematic inequalities of social position.

In any case, it is evident that Habermas’s conception of a multi-
plicity of political-cultural realizations of the “same” system of rights
is already sketched from a cosmopolitan point of view akin to Kant’s.
For Kant, the cosmopolitan civil condition, as a regulative idea, was
characterized by a multiplicity of republics under a rule of law reg-
ulating relations among them and guaranteeing the rights of indi-
viduals as world citizens. Habermas’s version of cosmopolitanism may
be read as updating this idea, first, to take account of the internal
relation between the rule of law and democracy—so that Kant’s
republics become democratic constitutional states—and, second, as
we saw, to make room for an irreducible plurality of forms of life.
But he also wants, third, to build into his version a strong egalitar-
ian component—so that the democratic constitutional project is
understood as that of realizing an association of free and equal citi-
zens under the rule of laws they can all reasonably consent to. There
is, as we know, an unavoidable dialectic of de jure and de facto legal
and substantive equality that has played itself through successive
waves of critical social and political theory. Class, gender, race, eth-
nicity, sexuality, and the like mark respects in which existing forms
of equality under law have been revealed to sanction gross inequali-
ties in life circumstances and positions of power.

Habermas’s contribution to this ongoing discussion turns on his
account of the internal relation between “private and public auton-
omy,” or, to put it another way, on his attempt to connect internally
the basic values of liberalism individualism and civic republicanism.
Against a purely liberal-individualist conception of equal rights, he
argues that “in the final analysis, private legal persons cannot even
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attain the enjoyment of equal individual liberties unless they them-
selves, by jointly exercising their autonomy as citizens, arrive at a
clear understanding about what interests and criteria are justified
and in what respects equal things will be treated equally and unequal
things unequally in any particular case” (SR, 208).

Understood in this way, the ongoing project of realizing a system
of equal rights must be sensitive to any systematic causes of substan-
tive inequality. And that, according to Habermas, requires a demo-
cratic politics, for there is no other nonpaternalistic way of deciding
what the prerequisites are for the equal opportunity actually to exer-
cise legally granted rights. In other words, the basic liberal ideas
of equal respect, equal consideration, equal treatment, and the like
cannot be specified in the abstract, once and for all, but only con-
cretely, in the ongoing discourses of democratic public life. “It must
therefore be decided from case to case whether and in which respects
factual (or material) equality is required for the legal equality of cit-
izens who are both privately and publicly autonomous. The proce-
duralist paradigm gives normative emphasis precisely to the double
reference that the relation between legal and factual equality has to
private and public autonomy. And it privileges all the arenas where
disputes over the essentially contestable criteria of equal treatment
must be discursively carried out” (FN, 415).

In shifting from the national to the cosmopolitan perspective, it is
impossible to overlook the relative paucity of transnational arenas
of this type. Insisting, as Habermas does, on the internal connec-
tion between individual rights and democratic politics implies that
there could be no adequate institutionalization of human rights
on a global scale without a corresponding institutionalization of
transnational forms of democratic participation and accountability.
Inasmuch as individual liberties, democratic procedures, and redis-
tributive mechanisms are interdependent aspects of cosmopolitical
justice, as he understands it, no one can be adequately realized
without the others. This, of course, renders his cosmopolitan ideal
more ambitious in theory and more difficult in practice than Kant’s.
And it makes all the more palpable the existing gap between a 
political integration that is largely restricted to the national
level and an economic integration that is increasingly global. If
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that gap is not closed, there is a danger that the structure of mass-
democratic, welfare-state integration that has predominated at the
national level since World War II will itself disintegrate; for the con-
stellation of individual freedom, democratic government, and social
security that generally sustains it is being increasingly undermined
by processes and problems to which the individual nation state can
no longer adequately respond. In Habermas’s phrase, “Under the
conditions of a globalized economy, ‘Keynesianism in one country’
no longer functions.”38

In addition to the daunting practical problems that attend the
establishment of a basic structure of cosmopolitical justice as Haber-
mas conceives it, there are a number of important theoretical issues
his conception raises, of which I shall mention only the following:

1. Habermas’s conception of civil union amidst cultural diversity
takes “constitutional patriotism” to be the political-cultural glue
holding multicultural polities together. This obviously raises feasibil-
ity questions as to whether allegiance to legal-political institutions,
practices, ideas, values, traditions, and the like can function as the
core of social integration in modern societies, whether it can provide
sufficient “glue” to keep together the socially differentiated, cul-
turally heterogeneous, and ideologically fragmented populations
that characterize them. But it also raises conceptual questions con-
cerning the very idea of “decoupling” a shared civic culture from
culture(s) more broadly. I have already touched upon some of 
them above and will here add only the following consideration.
Habermas’s discussion of political-cultural neutrality (or impartial-
ity) vis-à-vis a multiplicity of subcultures tends to focus on the con-
trast of civic with ethnic culture, for one of his chief aims is to
disentangle state from nation. Other aspects of the politics-culture
nexus tend to be neglected, at least in the context of this discussion.
In The Structural Transformation of the Public Sphere and The Theory of
Communicative Action, however, some of these other aspects figured
prominently.39

There, the interpenetration of public-political and public-cultural
spheres was an important theme: the analytic distinctions between
them did not occlude their real interconnections. In particular, the
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powerful connections of political culture to popular culture, which
increasingly means mass-mediated culture, was identified as a key
issue for contemporary democratic theory and practice. Suppos-
ing that mass-mediated popular culture is a permanent feature of
modern society, what implications does that have for shaping and
sustaining a sense of national belonging? How is this likely to be
affected by the transnationalization of the culture industry? To what
extent and in what ways is political culture transmitted and political
integration achieved in and through mass-mediated popular culture?
And if the answers are “considerably” and “many,” what are the 
consequences for Habermas’s distinction between assimilating to a 
particular political culture and assimilating to a hegemonic national
culture?

2. Similar questions can be posed at the global level as well as ques-
tions peculiar to it. Habermas’s cosmopolitan scheme turns on 
the idea of realizing the “same” system of rights in a diversity of 
political-cultural settings, and that immediately raises issues con-
cerning the transcultural notion of rights invoked here, the nature
of their transcultural justification, the sense in which the “same”
rights can be said to animate the rather different political-cultural
traditions that embody them, and so on. In brief, how could a
transnational legal-political consensus regarding the basic struc-
ture of cosmopolitcal justice be achieved across the wide range of
political-cultural diversity?

3. To deal with this issue, Rawls introduces the idea of an “overlap-
ping consensus” on a law of peoples among political societies marked
by widely different political cultures—liberal and nonliberal, demo-
cratic and nondemocratic, egalitarian and hierarchical, secular and
religious.40 Habermas’s cosmopolitan ideal does not allow for the
same broad scope of variation among political cultures. He defends
a more “comprehensive” version of a rights-based theory of justice.
This has the advantage of reducing the need for citizens to develop
the starkly split political/nonpolitical mentalities that Rawls’s scheme
requires. But it makes cosmopolitan justice turn on institutionalizing
at a global level a version of the same system of rights that is vari-
ously institutionalized in national constitutional traditions. Thus it
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requires a far greater degree of convergence among political cultures
than does Rawls’s scheme: for cosmopolitan constitutionalism to
be fully realized, all subglobal political systems would themselves
have to become rights-based. Nationally, as well as sub-, supra-, and
transnationally, what Kant called “civil union” would comprise a
diversity of historically and culturally situated projects of realizing the
same system of basic human rights. Kant’s world republic of national
republics is reenvisioned as a global constitutional union of consti-
tutional democracies. What warrants this stress on human rights in
connection with cosmopolitanism?

4. Habermas, like Kant, is committed to some form of at least legal-
and political-cultural convergence, such that “as culture grows and
men generally move toward greater agreement over their principles,
they lead to mutual understanding and peace.”41 In Communication
and the Evolution of Society and The Theory of Communicative Action
Habermas propounds the broader account of cultural and soci-
etal development as “rationalization” that underlies this political-
theoretical commitment.42 But in the present context, he argues
simply that the conditions of modernity leave individual states with
no other practicable option but to modernize their relations both
internally and externally. This is, of course, a disputable claim, even
if we restrict it’s ambit to the legal-political domain. Couldn’t we con-
ceive of “alternative modernities”? Charles Taylor thinks so; and in
the final section I want to air some of the issues raised here by exam-
ining his instructive differences with Habermas on that question.

IV

As Habermas is well aware, “the general validity, content, and ranking
of human rights are as contested as ever. Indeed, the human rights
discourse that has been argued on normative terms is plagued by the
fundamental doubt about whether the form of legitimation that has
arisen in the West can also hold up as plausible within the frame-
works of other cultures.”43 The liberation struggles of the past 150
years, especially of the last few decades, have again and again
revealed the ideological functions that established understandings of
human rights have served. That much is clear. But is the meaning of
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human rights exhausted by such ideological functions? Or is there
a normative surplus of meaning that can be rescued by critically
rethinking them and offering alternative accounts of their practical
implications in given circumstances? One argument that speaks for
the latter option is that many of the most telling critiques of estab-
lished rights regimes have themselves been mounted precisely as crit-
ical rights discourses of various sorts. In the contemporary world
social, political, and cultural criticism would be severely incapaci-
tated if such discourses were unavailable.

In any case, rethinking human rights is the route Habermas
chooses, not only for normative but also for historical and sociolog-
ical reasons:

My working hypothesis is that [human rights] standards stem less from the
particular cultural background of Western civilization than from the attempt
to answer specific challenges posed by a social modernity that has in the
meantime covered the globe. Whether we evaluate this modern starting
point one way or another, it confronts us today with a fact that leaves us no
choice and thus neither requires, nor is capable of, a retrospective justifi-
cation. The contest over the adequate interpretation of human rights has
to do not with the desirability of the “modern condition” but with an inter-
pretation of human rights that does justice to the modern world from the
viewpoints of other cultures as well as our own. (HR, 205)

To the obvious question of whether there could be such an inter-
pretation, one can at present respond only that that remains to be
seen. Writing expressly as “a Western participant in a cross-cultural
discussion of human rights,” Habermas has tried to rethink some of
the aspects of the Western rights tradition that have proved most
objectionable to non-Western participants. In that spirit, he has
drawn upon his theory of communicative action to denaturalize and
deindividualize the notion of rights and to disentangle it from the
matrix of possessive individualism in which it has been ensnarled
since Locke.44

Further, through accentuating elements of the republican tradi-
tion of democratic thought, he has sought to restore the balance
between individual and community and to resist the liberal dis-
placement of the search for the common good by the aggregation
of individual interests. Together with his attention to the inequities
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produced by uncontrolled market processes and his concern to
accommodate cultural diversity, these changes certainly present a
version of human rights less starkly at odds with traditionally “com-
munitarian” styles of thought. But the differences that remain are
considerable. Though human rights are viewed as socially consti-
tuted, they are still borne by individual legal persons; and though
rights-bearing subjects are seen as socioculturally embedded, per-
sonal and political autonomy retain their normative status. Moreover,
the “decoupling” of political integration from overarching views of
the meaning and value of human life remains a basic requirement.
For many, such differences would be sufficient to make a conception
of human rights incorporating them unacceptable.

This consideration serves as the starting point of Charles Taylor’s
recent reflections on the possibility of “a world consensus on human
rights.”45 His line of reasoning is particularly interesting in our
present context because he agrees with Habermas about having to
start from the fact of global modernity and about the need that
creates for agreement on norms of coexistence across different cul-
tural traditions; but he disagrees with him on the type of agreement
we should expect. Examining their differences will allow us to bring
the issue of transcultural human rights into somewhat sharper focus
and to connect it with another question, namely the extent to which
there can be “functional equivalents” for modern law and thus “alter-
native modernities” in legal and political culture.

Like Habermas, Taylor regards at least some aspects of modernity
as irresistible. “From one point of view, modernity is like a wave,
flowing over and engulfing one traditional culture after another. If
we understand by modernity, inter alia, the developments discussed
above—the emergence of a market-industrial economy, of a bureau-
cratically organized state, of modes of popular rule—then its pro-
gress is, indeed, wavelike. The first two changes, if not the third, are
in a sense irresistible. Whoever fails to take them or some good func-
tional equivalent on will fall so far behind in the power stakes as to
be taken over and forced to undergo these changes anyway . . .
[They] confer tremendous power on the societies adopting them”
(NM, 43ff.). But while these sorts of institutional changes are
unavoidable, their cultural accompaniments in the West are not.
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Some alterations or others of traditional cultures will be necessary,
but there is a good deal more latitude here than with economic and
administrative structures. “[A] successful transition involves a people
finding resources in their traditional culture to take on the new prac-
tices. In this sense modernity is not a single wave. It would be better
to speak of alternative modernities, as the cultures that emerge in
the world to carry the institutional changes turn out to differ in
important ways from each other . . . What they are looking for is 
a creative adaptation, drawing on the cultural resources of their
tradition, . . . [which] by definition has to be different from culture
to culture” (NM, 44).

A crucial question for our purposes is where modern law, with 
its conception of basic human rights, belongs. Taylor assigns it an
ambivalent position, partly institutional, partly cultural, by distin-
guishing between norms of action and their justifications. It is only
with the former that we can reasonably expect convergence; the
latter may and should vary with alternative modernities. This move
enables him to adopt a position on human rights that, while appeal-
ing to Rawls’s notion of overlapping consensus, is in some respects
more universalistic than the one Rawls himself adopts in “The Law
of Peoples.” Taylor writes:

What would it mean to come to a genuine, unforced international consen-
sus on human rights? I suppose it would be something like what John Rawls
describes in his Political Liberalism as an “overlapping consensus.” That 
is, different groups, countries, religious communities, civilizations, while
holding incompatible fundamental views on theology, metaphysics, human
nature, and so on, would come to agreement on certain norms that ought
to govern human behavior. Each would have its own way of justifying this
from out of its profound background conception. We would agree on the
norms, while disagreeing on why they were the right norms. And we would
be content to live in this consensus, undisturbed by the differences of pro-
found underlying belief. (WC, 15)

Taylor then goes on to draw a further distinction between norms of
action and the “legal forms” in which they are inscribed, and assigns
the latter to the variable part of modernity as well. What this means
in connection with human rights is that neither “rights talk” nor
“rights forms” are necessary accompaniments of a modern economy
and state.
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As to the talk, Taylor notes that the language of rights has its roots
in Western culture; although the norms expressed in it do turn up
in other cultures, they are not expressed in rights language; nor are
the justifications offered for them based in views of humans and
societies that privilege individual liberty and legitimation by consent.
As to the forms, the Western rights tradition ensures immunities and
liberties in the peculiar form of “subjective rights,” which not only
reverses the traditional ethical priority of duties over rights but also
understands the latter as somehow possessed by individuals. This
understanding is itself embedded in the philosophical justifications
mentioned above. So Western legal philosophy and Western legal
forms are tightly interconnected; but according to Taylor, neither is
inextricably tied to the basic norms that are expressed and inscribed
in them. Hence, while some of the norms are integral to modernity,
their philosophical justifications and institutional forms may vary
from culture to culture.

Thus, the inquiry into the possibility of a world consensus on
human rights can now be pointed in a specific direction: “what vari-
ations can we imagine in philosophical justifications or in legal forms
that would still be compatible with meaningful universal consensus
on what really matters to us, the enforceable norms?” (WC, 18). What
Taylor hopes to encounter along this route is “a convergence on
certain norms of action, however they may be entrenched in law,”
together with “a profound sense of difference, of unfamiliarity, in the
ideals, the notions of human excellence, the rhetorical tropes and
reference points by which these norms have become objects of deep
agreement for us” (WC, 20). Further along the same path he sees
“a process of mutual learning,” leading to a “fusion of horizons”
through which “the moral universe of the other becomes less
strange” (WC, 20).

This adaptation of Rawls’s idea of an overlapping consensus stands
or falls with the independent variability of legal norms, forms, and
justifications. If it turned out that what is required by modern
economies and modern states are not only the norms but the forms,
that is, certain ways of entrenching the norms in law, the range of
alternative modernities would be more constrained than Taylor takes
it to be. That is precisely what Habermas maintains to be the case.
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One of the central sociological lines of argument in Between Facts and
Norms is that modern law must have most of the formal properties it
has to fulfill the functions it fulfills: there are no functional alterna-
tives to its formality, positivity, reflexivity, individuality, actionability
and the like.

The fact that modern law is based upon individual rights and lib-
erties releases legal persons from moral obligations in certain
spheres of action and gives them latitude, within legally defined
limits, to act upon their own choices free from interference by the
state or by third parties—as is required in decentralized market
societies. If these rights and liberties are to have the protection of
the law, they must be connected with actionable claims, such that
subjects who consider their rights to have been violated may have
recourse to legal remedies. At the same time, as membership in the
legal communities of diverse modern societies can less and less be
defined by gender, race, religion, ethnicity, and the like, it comes to
be more and more abstractly defined by the equal rights and respon-
sibilities of citizens as legal subjects.

The fact that positive law issues from the changeable decisions
of a legislator loosens its ties with traditional morality and makes it 
suitable as a means of organizing and steering complex modern soci-
eties. This requires that the enactment, administration, and applica-
tion of the law themselves be legally institutionalized; law becomes
reflexive. And since modern law, as a positive, reflexive, and there-
fore fungible “steering medium,” can no longer be legitimated solely
by appeal to inherited beliefs and practices, there is a need for new
forms of legitimation. That need is compounded by the facts that
cultural pluralism limits the authority of any one tradition and that
rights-based conceptions of citizenship increase the pressure for
political participation. In the long run, it is not clear that there are
functional alternatives to democratic forms of popular rule in
modern societies. One could go on in this vein. The general line of
argument is that the functions and forms of modern law are tailored
to one another. Because no contemporary society, whatever its cul-
tural traditions, can do without the former, none can do without
some version of the latter.
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As Habermas notes: “the decisive alternatives lie not at the cultural
but at the socioeconomic level. . . . [T]he question is not whether
human rights, as part of an individualistic legal order, are compati-
ble with the transmission of one’s own culture. Rather, the question
is whether traditional forms of political and societal integration can
be reasserted against, or must instead be adapted to, global eco-
nomic modernization” (HR, 207–208). If the latter proves to be the
case, then we would expect the transition to modernity to involve
cultural changes more extensive than those Taylor envisages, for, as
he himself remarks, legal form and legal culture are closely inter-
twined. To the extent that individuals are guaranteed spheres of
choice free from collectively binding beliefs and values, that citizen-
ship qualifications are made independent of religious profession or
cultural membership, that legislation is legitimated by its democra-
tic provenance, and so forth, to that extent legal and political culture
is being differentiated from traditional world-views and forms of life.
What further cultural changes are likely to be associated with that
differentiation and its consequences is a disputed question.

Taylor is right, I think, to pose the question of alternative moder-
nities in the way he does: given that some degree of convergence in
economic, governmental, and legal institutions and practices appear
to be an unavoidable feature of a globalized modernity, what kinds
and degrees of divergence remain possible and desirable? In partic-
ular, how much room do such modernizing tendencies leave for
deep cultural differences? Taylor is also right, in my view, to empha-
size that different starting points for the transition to modernity
are likely to lead to different outcomes, and thus that new forms of
modern society are likely to evince new forms of difference. This is
already true of European modernity: Swedish society is not the same
as French or Italian society, let alone American society. And yet they
are too much the same to satisfy Taylor’s interest in alternative
modernities, for he envisions much broader and deeper differences
in ideas and beliefs, outlooks and attitudes, values and identities,
institutions, and practices.

Above all, Taylor is interested in the differences among largely
implicit, embodied, cultural understandings of self, society, nature,
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and the good. Thus, what he is most concerned to refute is the claim
that that there is only one viable modern constellation of such back-
ground understandings, the one that came to dominate in the West,
which he understands as the claim that modern cultures can be
expected sooner or later to share atomistic-individualistic under-
standings of self, instrumentalist conceptions of agency, contrac-
tualist understandings of society, the fact-value split, naturalism,
scientism, secularism, and so on.46 And what he is most concerned
to defend is the possibility and desirability of alternative spiritual and
moral ideals, visions of the good, and forms of self-identification.
That is to say, what moves him is resistance to the idea that moder-
nity will force all cultures to become like ours.

To the question of how much and what kinds of difference we have
good empirical and theoretical reasons to expect, there is clearly no
generally accepted answer. But one might well conjecture that it is
more than most modernization theorists have predicted but less than
Taylor hopes for. He concedes that market economies and bureau-
cratic states are inescapable features of modern societies, and that
with them come certain legal norms and spheres of instrumental
action as well as increased industrialization, mobility, and urban-
ization. He also mentions science and technology as something 
all modern societies have to take on as well as general education and
mass literacy. We might add to these the concomitant legal forms
I mentioned above together with the legal cultures that support
them.

One might further add a host of changes that Taylor presumably
would also regard as irresistible for modern societies: the decline of
the agricultural mode of life that has defined most of humanity for
much of our recorded history; the functional differentiation and
specialization of occupational and professional life; a diversity of
lifestyles, outlooks, and attitudes; a pluralism of belief systems, value
commitments, and forms of personal and group identity; a steady
growth of knowledge understood as fallible and susceptible to crit-
icism and revision; the dissolution of patriarchal, racist, and eth-
nocentric stereotyping and role-casting, as of all other “natural,”
“God-given,” or time-honored hierarchies of that sort; the inclusion,
as equals, of all inhabitants of a territory in its legal and political com-
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munity; the spread of mass media and of mass-mediated popular
culture; the existence of public political spheres that allow for open
exchange and debate; and, of course, an ever-deeper immersion in
transnational flows of capital, commodities, technology, information,
communication, and culture. One could go on, but these few
remarks are enough to suggest that the scope of deep divergence is
somewhat more constricted than Taylor lets on, especially if we take
into account the very dense internal relations and causal connec-
tions between the aforementioned changes and the cultural ele-
ments, particularly the background understandings, that Taylor
sometimes appears to regard as swinging free of them.

These considerations are not meant to detract from the legitimacy
or significance of Taylor’s concern with identifying possibilities of
divergence within convergence. Nor are they intended to controvert
his claim that the extent of divergence can and likely will be greater
than that countenanced in most classical and contemporary theories
of modernization. And they do not profess to provide a theoretical
argument for the superficiality or marginality of the differences, as
compared to the similarities, among possible alternative moderni-
ties. In a word, their main purpose is not the negative one of placing
a priori limits on societal and cultural variation but the positive one
of showing that the idea of a global rule of law is not as hopelessly
impracticable as it might appear if we attended only to cultural dif-
ferences. The degree to which there is a credible case for different
modern societies coming together appears to me to be sufficient 
to ground a “rational hope,” as Kant would say, for the degree of
legal- and political-cultural convergence required for some form of
transnational agreement on what Habermas calls “the basic system
of human rights.”

How much or how little cultural convergence of other sorts will
accompany it is an open question. I do think, however, that Taylor
tends to overestimate the extent to which cultural differences are
likely to survive societal change. To mention just one basic dimen-
sion of change: the implicit, embodied, background understandings
of gender identity, difference, roles, relations, and hierarchy char-
acteristic of traditional (and, of course, modern) patriarchal cultures
are, in the long run, incompatible with the changes in legal and
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political culture mentioned above. Moreover, as any anthropologist
or sociologist can attest, significant changes in this dimension of cul-
tural self-understanding inevitably bring with it significant changes
in any number of others. And though the new forms of gender rela-
tions that develop are not likely to be the same from culture to
culture, insofar as they are tied to legal and political equality they
will likely be much more similar than they have been.47

Spiritual descendents of Herder might see the sorts of cultural
convergence I have described as tragic loss. Spiritual descendents of
Kant will see some of them at least as signaling the “move toward
greater agreement on principles . . . [that] leads to mutual under-
standing and peace,” of which he wrote at the birth of the modern
era.
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alism (Princeton: Princeton University Press, 1993).

2. I take these estimates from Will Kymlicka, Multicultural Citizenship (Oxford: Oxford
University Press, 1995), 1. He notes his own sources for them on 196, n.1.

3. This theoretical gap is the subject of Vernon Van Dyke’s “The Individual, the State,
and Ethnic Communities,” in W. Kymlicka, ed., The Rights of Minority Cultures (Oxford:
Oxford University Press, 1995), 31–56. As Van Dyke notes, there are important excep-
tions within the tradition of liberal political theory, for instance John Stuart Mill, who
held that the boundaries of the state and of the nation should in general coincide
(35).

4. This is, for instance, a chief concern of Eric Hobsbawm in his history of the “short
twentieth century,” The Age of Extremes (New York: Vintage, 1996), and of Habermas
in The Inclusion of the Other.

5. See the interesting discussion of this in Charles W. Mills, The Racial Contract
(Ithaca: Cornell University Press, 1997).

6. For this account of Kant’s views on cosmopolitanism and nationalism I will be
drawing on the following works [with bracketed abbreviations for citations]: (1784)
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“Idea for a Universal History with a Cosmopolitan Purpose” [UH], in H. Reiss, ed.,
Kant: Political Writings, trans. H. B. Nisbet (Cambridge: Cambridge University Press,
1991), 41–53; (1793) “On the Common Saying: ‘This May Be True in Theory, but It
Does Not Apply in Practice” [TP], in Reiss, ed., Kant: Political Writings, 61–92; (1795)
“Perpetual Peace: A Philosophical Sketch” [PP], in Reiss, ed., Kant: Political Writings,
93–130; (1797) The Metaphysics of Morals [MM], ed. and trans. M. Gregor (Cambridge:
Cambridge University Press, 1966); (1797) Anthropology from a Pragmatic Point of View
[AP], trans. M. Gregor (The Hague: Martinus Nijhoff, 1974). I will alter the transla-
tions, usually without making special note of the fact, when that is required for con-
sistency or transparency.

7. Their distinctness is his rationale for separating the Rechtslehre from the Tugendlehre
in The Metaphysics of Morals.

8. “Reviews of Herder’s Ideas on the Philosophy of History of Mankind,” in Reiss, ed.,
Kant: Political Writings, 201–220.

9. MM, 114. See also PP, 102, where the discussion of Völkerrecht in the Second 
Definitive Article is said to apply to “Völker als Staaten.”

10. AP, 174, 184. For a critical account of Kant’s unfortunate views on race, see
Emmanuel Chukwudi Eze, “The Color of Reason: The Idea of ‘Race’ in Kant’s
Anthropology,” in Eze, ed., Postcolonial African Philosophy (Oxford: Blackwell, 1997),
103–140. Eze makes a convincing case for the significance of race in Kant’s thinking
about human nature, culture, and history as well as for the claim that Kant con-
structed one of the more elaborate theories of race and philosophical justifications
of racial hierarchy of his time. His argument for the claim that Kant’s racial theories
are transcendentally grounded and thus are inseparable from his transcendental 
philosophy and his humanist project more generally is, in my view, less conclusive.

11. AP, 174f. and PP, 113f. The relative influence of biology, i.e., race, and of culture
is different for different peoples; see AP, 176ff.

12. UH, 45f. Kant immediately concedes that “a perfect solution is impossible,” for,
as he famously puts it, “Nothing straight can be constructed from such crooked
timber as that which man is made of.” But we can and must continually strive to
“approximate to this idea” (UH, 46f.).

13. UH, 49. The term rendered as “cosmopolitan,” weltbürgerlichen, will later be used
to designate a specific type of transnational law. In this 1784 essay the institutional
form of the “cosmopolitan condition” is characterized as a “federation of peoples”
[Völkerbund], which clearly refers here to a federal union with a “united power.” As
we shall see, in the 1790s the corresponding institutional form is designated as a 
Völkerstaat or “state of nations,” while Völkerbund is reserved for the more “practi-
cable” arrangement of a voluntary and revocable league of nations.

14. UH, 51. Note that the cosmopolitan—weltbürgerliche—condition is the civil—
bürgerliche—union of theWelt, i.e., of humanity.

15. TP, 92. Kant’s use of the term Zwangsgesetzen shows that the federation he has in
mind is not the loose, voluntary federation he later proposes in “Perpetual Peace.”
The same thing is indicated by his use of Völkerstaat to characterize it: the federation
of peoples envisaged here is a state of nations under international laws backed by
the state.
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16. The Treaty of Basel was concluded between France and Prussia early in 1795;
“Perpetual Peace” appeared later that year.

17. Compare The Metaphysics of Morals, 114.

18. Thus in “Perpetual Peace” he characterizes a global civil constitution as one
“based on Weltbürgerrecht, in so far as individuals and states, coexisting in an external
relationship of mutual influences, may be regarded as citizens of a universal state of
humankind (ius cosmopoliticum ).” And in The Metaphysics of Morals, 114, he refers to
this type of law as “Völkerstaatsrecht or Weltbürgerrecht” (my emphasis).

19. MM, 119. Cf. the discussion of provisional and conclusive acquisition in relation
to the “civil condition” at MM, 51–53, which ends with the thought that until this
condition “extends to the entire human race,” acquisition will remain provisional.

20. Sharon Byrd presents a good discussion of this point in “The State as a ‘Moral
Person’,” in Proceedings of the Eighth International Kant Congress, vol. I, part I, sections
1–2, ed. H. Robinson (Milwaukee: Marquette University Press, 1995), 171–189. She
lists some of those who have gotten it wrong in n.57, 186f. To that list can be added
the names of John Rawls, “The Law of Peoples,” in On Human Rights, S. Shute and
S. Hurley, eds. (New York: Basic Books, 1993), 41–82, at 54f., and Jürgen Habermas,
“Kant’s Idea of Perpetual Peace, with the Benefit of Two Hundred Years’ Hindsight,”
in Perpetual Peace. Essays on Kant’s Cosmopolitan Ideal, J. Bohman and M. Lutz-
Bachmann, eds. (Cambridge: The MIT Press, 1997), 113–154, at 119 and 128.

21. See especially the oft-cited passage in “Perpetual Peace,” 102, which is not only
ambiguous in the original German but too freely translated by H. B. Nisbet in the
Reiss edition of Kant’s Political Writings. Kant did not write that the federation he
espouses “would not be” the same thing as an international state, but that it “need
not be” such. Nor did he write “the idea of a Völkerstaat is contradictory.” The German
phrase “darin aber wäre ein Widerspruch” could refer to the idea of a civil condition
among independent nation states, which he is discussing in this paragraph. In any
case, this is one of the very few passages in which there is any ambiguity on the point.
As I shall now argue, his principled opposition is to a universal monarchy that ignores
the ethnocultural differences among peoples and not to a state of nations that builds
them into its institutional arrangements.

22. This is rendered by Nisbet as “welded together” and “amalgamation” at PP, 102
and PP, 113, respectively.

23. See the Second Definitive Article, PP. 102.

24. See, for instance, “Theory and Practice,” 74–79.

25. See, for instance, TP, 75: “This uniform equality of human beings as subjects of
a state is however perfectly consistent with the utmost inequality of the mass in the
degree of its possessions,” where “possessions” is meant in the broadest sense.

26. See, for instance, TP, 77: “In the question of actual legislation, all who are free
and equal under existing public laws may be considered equal, but not as regards
the right to make these laws,” which is, roughly speaking, reserved to male property
owners. Accordingly, on 100 ff. of “Perpetual Peace,” as elsewhere, he warns against
confusing the republican constitution with the democratic one.
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27. PP, 105, Third Definitive Article. For the three types of law involved, see the note
at PP, 98f.

28. PP, 106. Pauline Kleingeld, “Kant’s Cosmopolitan Law. World Citizenship for a
Global Order,” unpublished ms, gives a good account of this aspect of Kant’s theory
of right.

29. MM, 121. The Gregor translation renders Verkehr as “commerce,” adding a note
on its broad range of meanings from social interaction to economic exchange. In
this passage, it is clear that Kant intends the broadest sense of commercium; thus to
foreclose misleading identifications with our previous use of “commerce” to render
Handel, I have here rendered Verkehr as interaction.

30. PP, 106f. See also MM, 53 and MM, 121f.

31. MM, 89. The Gregor translation does not capture the idea of the third resulting
from the combination of the first and second which is conveyed by the German “beides
zusammen.”

32. In “On Perpetual Peace, and On Hope as a Duty,” in the volume of Proceedings
cited in n.20, Jules Vuillemin surmises that Kant was influenced by contemporary 
discussions of federalism in the United States and France: 19–32, at 22 and 31, 
n.24.

33. MM, 119. Kant variously designates such arrangements as congresses, leagues,
federations, associations, and coalitions, among other things. But the essential point
remains the same: the more feasible kind of arrangement is “a coalition of different
states that can be dissolved at any time, and not a union like that of the American
states which is based on a constitution and therefore cannot be dissolved” (MM, 120).
The latter, stronger kind of federal union among nations would call for just the sort
of constitutional Völkerstaat that he has conceded to be unachievable.

34. Kant appears to have had some doubts of his own about the naturalness of nation-
hood—nurtured, perhaps, by observing the formation of the first modern nation
state. Thus, writing of the state in The Metaphysics of Morals, he notes: “Because the
union of the members is (presumed to be) [anmasslich] one they inherited, a state is
also called a nation [Stammvolk] (gens)” (MM, 89). That this parenthetical reservation
was no mere slip of the pen is suggested by a remark later in the same work: “As
natives of a country, those who constitute a nation [Volk] can be represented analo-
gously to descendents of the same ancestors (congeniti) even though they are not”
(MM, 114).

35. PP, 113. See also AP, 182: “This much we can judge with probability: that a
mixture of races (by extensive conquests), which gradually extinguishes their char-
acters, is not beneficial to the human race . . .”

36. These efforts culminated in Between Facts and Norms. Contributions to a Discourse
Theory of Law and Democracy, trans. W. Rehg (Cambridge: The MIT Press, 1996); cited
in brackets in the text as [FN]. See also his 1986 Tanner Lecture, “Law and 
Morality,” in The Tanner Lectures on Human Values, VIII (University of Utah Press,
1988), 217–279, and The Inclusion of the Other (Cambridge: The MIT Press, 1998).
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37. See especially the papers collected in The Inclusion of the Other. I shall be citing
“Struggles for Recognition in the Democratic Constitutional State,” in that volume.
Cited in brackets in the text as [SR].

38. “Aus Katastrophen Lernen? Ein zeitdiagnostischer Rückblick auf das kurze 20.
Jahrhundert,” unpublished ms, 18.

39. J. Habermas, The Structural Transformation of the Public Sphere, trans. T. Burger and
F. Lawrence (Cambridge: The MIT Press, 1989); idem, The Theory of Communicative
Action, vols. I and II, trans. T. McCarthy (Boston: Beacon Press, 1984, 1987).

40. J. Rawls, “The Law of Peoples.” See my discussion of his approach in “On the
Idea of a Reasonable Law of Peoples,” in Perpetual Peace. Essays on Kant’s Cosmopoli-
tan Ideal, 201–217.

41. PP, 114. Like Kant, Habermas sees cultural convergence as extending beyond the
legal and political spheres to include science and technology as well as aspects of
morality and even of art. The resulting disagreement with Rawls on the “reasonabil-
ity” of “comprehensive doctrines” generally, and on the relation of law to morality
particularly, comes through clearly in Habermas’s discussion of human rights in
“Kant’s Idea of Perpetual Peace,” 134–140, where he argues that though they are
properly legal and not moral rights, part of their distinctness derives from the fact
that the principal arguments for them are themselves moral in nature. See also
Habermas’s exchange with Rawls in The Journal of Philosophy, XCII (1995): 109–180.

42. J. Habermas, Communication and the Evolution of Society, trans. T. McCarthy
(Boston: Beacon Press, 1979).

43. J. Habermas, “On Legitimation through Human Rights,” this volume, p. 203;
hereafter cited in the text as HR.

44. See Between Facts and Norms, especially sections 1.3, 2.3, and 3.2, and The Inclu-
sion of the Other, passim.

45. C. Taylor, “A World Consensus on Human Rights?” in Dissent (Summer, 1996):
15–21; hereafter cited in the text as UC. This is an abbreviated version of an unpub-
lished ms on the “Conditions of an Unforced Consensus on Human Rights.” I will
also be drawing upon his discussion of “Nationalism and Modernity” (NM), in The
Morality of Nationalism, 66–73, and his paper “Two Theories of Modernity” delivered
in December of 1997 at a conference on “Alternative Modernities” at the India 
International Center in Delhi.

46. See “Two Theories of Modernity.” This is a highly tendentious rendering of both
the claim and the culture.

47. See the interesting discussion between Susan Moller Okin and her critics, 
“Is Multiculturalism Bad for Women?” in Boston Review, vol. XXII, no. 5 (October/
November, 1997): 25–40.
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9

Constitutional Patriotism and the Public Sphere:
Interests, Identity, and Solidarity in the
Integration of Europe

Craig Calhoun

Europe has occupied a special place in imaginings of postnational
and transnational politics, just as it did and still does in imaginings
of national and international politics. Europe has been imagined
as civilization, as the state system of the post-Westphalian balance of
power, and as a theater of war. It was the continent most thoroughly
remade by the nationalist social imaginary. It has been imagined
as the defender of Christianity and as Christendom’s West. It was a 
frontier to the Roman Empire and later claimed ancient Rome and
Greece as definitive ancestors, imagining itself as the birthplace of
democracy, republican virtues, and the rule of law. At the same time,
it was reimagined as the cluster of imperial centers from which such
virtues—along with simple exploitation—might be extended to the
rest of the world. It was the nexus of an astounding new “dynamic
density” of trade relations in the early modern era and of revolu-
tionary transformations in industrial production—both harnessed
to the capitalist imagination of self-interested individuals compet-
ing, investing, accumulating, and producing the public good out of
private greed.

The capitalist imaginary, however European its roots, transcended
the continent. Along with colonialism, missionary religion, and
projects of secular salvation—not least socialism—it propelled Euro-
peans out into the rest of the world, making them crucial agents
in the production of a new global web of relationships. The out-
ward flow of Europeans and European institutions was of course



complemented by flows in other directions, including some trans-
forming Europe itself. The nationalist imaginary flourished as one
way of trying to grasp and organize—as well as sometimes resist—
the growing global flows of people, goods, and ideas. It shaped the
idea of a domestic realm within which outsiders were not allowed to
intervene and of an international realm within which nations were
conceived as unitary actors in relation to each other.1 Although
nationalism and capitalism grew hand-in-hand, they were also in
tension. Capitalist accounting might use nations as categories with
which to constitute statistics on international trade, but from Adam
Smith’s critique of mercantalism forward, the project of constituting
trade on the model of (political) international relations was limited
at best. Capitalist relations were organized transnationally, cutting
across the ostensibly autonomous spheres of nations and often
linking parts of each without involving any as wholes or actors. The
latest phase of capitalist globalization has dramatically intensified this
process, not least by allowing more of production as well as exchange
to be organized in transnational fashion and on an increasingly
worldwide scale.2

The reality of the transnational organization of capitalism—and
migrations, media, religion, and even sometimes war—gives impetus
to attempts to forge transnational politics. So does the troubled
nature of contemporary international relations—not their impo-
tence or disappearance so much as their recurrent insufficiency to
the challenges placed before them. Yet what does transnational pol-
itics mean? On what bases might it rest? How democratic might it
be? I shall consider this in three steps.

First, I shall argue that the project of cosmopolitanism (or consti-
tutional patriotism) requires a stronger approach to social solidarity
than has been offered in existing theory. This is partly a matter of
the construction of identity but also of mutually interdependent
social relations. In both regards, the notion of “constitution” may 
be developed beyond narrowly legal-political senses to include a
broader idea of “world making” in Hannah Arendt’s sense. This is
shaped by various forms of “social imaginary” that underpin the
creation and reproduction of institutions and the organization of
solidarity. These ways of understanding life together make possible
specific forms of social relations. If nationalism is to give way to some
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postnational organization of social life, it will not be simply a matter
of new formal organization, but of new ways of imaginatively con-
stituting identity, interests, and solidarity. A key theme will be the
importance of notions of mutual commitment—solidarity—that are
more than similarities of preestablished interests or identities. Can
shared participation in the public sphere anchor a form of social
solidarity in which the nature of life together is chosen as it is 
constructed?

Second, such constitutional processes both shape and are shaped
by public discourse. This is not only a matter of (ideally) rational-
critical debate over formal propositions, however; the public sphere
is important also as a realm of sociability and solidarity. That is,
public discourse figures in two ways in the constitution of new forms
of social solidarity. First, shared participation in public life enables
broad populations to chose—at least to some extent—the institu-
tional forms and character of their lives together. Second, the mutual
commitments forged in public action are themselves a dimension of
solidarity. The moment of choice can never be separated fully from
that of creativity or construction.

In the third section, I shall return to the case of Europe more
explicitly. One form of transnational politics involves the attempt
to create new institutional organizations above the level of existing
nation states. The European Union offers the most developed ex-
ample of such regional integration. Because of the relatively high
level of democracy within European states, the relative freedom of
the press and flourishing not only of political parties but of the
public sphere, Europe is also a test case for considering how democ-
racy fares as a regional polity develops. I shall suggest that de-
mocracy faces a number of challenges and focus especially on the
question of what sort of public sphere would allow for the effective
organization of a democratic Europe.3

Cosmopolitanism and Constitutional Patriotism

Contemplating simultaneously the questions of German integra-
tion and European integration, Jürgen Habermas has called for
grounding political identity in “constitutional patriotism.”4 This is 
an important concretization of a more general and increasingly 
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widespread but not uncontested cosmopolitanism. The concept sug-
gests both constitutional limits to political loyalty and loyalty to the
constitution as such. In the latter dimension, which Habermas
emphasizes, the constitution provides both a referent for public dis-
cussion and a set of procedural norms to organize it and orient it to
justifiable ends. The specific contents of any conception of the good
life may vary, then, and modern societies will always admit of 
multiple such conceptions. Constitutional patriotism underwrites
no one of these but rather a commitment to the justification of 
collective decisions and the exercise of power in terms of fairness.
It is thus compatible with a wide range of specific constitutional
arrangements and to a varying balance between direct reference to
universal rights and procedural norms and more specific political
culture.

Similarly, ideas of rights and justice underpin a new movement of
calls for cosmopolitan democracy, democracy not limited by nation-
states.5 Though this is not uniquely European, the cosmopolitan
message is most linked to a sense of movement in European intel-
lectual life. It hearkens back directly to the Enlightenment (complete
with residual echoes of eighteenth century aristocratic culture). It
also commonly expresses a sense of what Europeans have learned
about living together in a multinational region and of how Euro-
peans may take on a civilized (if not precisely civilizing) mission in
a conflict-ridden larger world. Cosmopolitanism is potentially con-
sonant with a vision of a Europe of the nations—preserving not 
only cultural difference but political autonomy—as long as national-
ism is not ethnically communitarian and is subordinated to human
and civil rights. It has a stronger affinity with visions of confedera-
tion or even greater integration, though it emphasizes the out-
ward obligations of Europeans. What it eschews most is application
of the nationalist vision of cultural community to supranational
polities. What it claims most, in the spirit of Kant, is that people
should see themselves as citizens of the world not just of their
countries.

Central to both cosmopolitanism and constitutional patriotism 
is an image of “bad nationalism.” Nazi Germany is paradigmatic,
but more recent examples like Milosevic’s Serbian nationalism also
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inform the theories. At the core of each instance, as generally under-
stood, is an ethnic solidarity triumphant over civility and liberal
values and ultimately turning to horrific violence. Indeed, the nega-
tive force of the nationalist imaginary is so strong that each of these
theoretical positions is defined more than its advocates admit by its
opposition to nationalism, by the other it would avoid.

Advocates of a postnational Europe—or world—do themselves
and theory no favors by equating nationalism with ethnonationalism
and understanding this primarily through its most distasteful exam-
ples. Nations have often had ethnic pedigrees and employed ethnic
rhetorics, but they are modern products of shared political, culture,
and social participation not mere inheritances. To treat nationalism
as a relic of an earlier order, a sort of irrational expression, or a kind
of moral mistake is to fail to see both the continuing power of nation-
alism as a discursive formation and the work—sometimes positive—
that nationalist solidarities continue to do in the world. As a result,
nationalism is not easily abandoned even if its myths, contents, and
excesses are easily debunked.6 Not only this, the attempt to equate
nationalism with problematic ethnonationalism sometimes ends up
placing all “thick” understandings of culture and the cultural con-
stitution of political practices, forms, and identities on the national-
ist side of the classification. Only quite thin notions of political
culture are retained on the attractive postnationalist side.7 The
problem here is that republicanism and democracy depend on more
than narrowly political culture; they depend on richer ways of con-
stituting life together.

Recognizing this, Habermas suggests that “the question arises of
whether there exists a functional equivalent for the fusion of the
nation of citizens with the ethnic nation.”8 He is right that democ-
racy has depended on national identities more than many critics of
nationalism recognize. His formulation, however, tends to equate all
nationalism with ethnic nationalism. “The nation-state owes its his-
torical success to the fact that it substituted relations of solidarity
between the citizens for the disintegrating corporative ties of early
modern society. But this republican achievement is endangered
when, conversely, the integrative force of the nation of citizens is
traced back to the prepolitical fact of a quasi-natural people, that is,
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to something independent of and prior to the political opinion- and
will-formation of the citizens themselves.”9 It is true that nationalist
rhetoric often invokes the notion of a prepolitical people as the
basis for all legitimate politics. Relying only on the negative image,
though, leads Habermas to neglect the importance of other nation-
alist imaginaries to the nurturance of democratic politics. The Amer-
ican founding and subsequent constitutionalism offers one useful
example. It is true that the colonists turned nationalists largely
thought of themselves as bearers of “the rights of freeborn English-
men” but theirs was not an appeal mainly to an ethnic identity.
Crucially, it was an appeal to an identity forged by public discourse
itself.10 This is part of what Hannah Arendt celebrated, seeing the
American Revolution as a prime example of the capacity of public
life for world-founding.11 In this sense, the nation appears more as a
common project, mediated by public discourse and the collective
formation of culture, not simply as inheritance.

The American example could inform a different, stronger sense
of constitutional patriotism. While the emphasis on norms under-
writing a justifiable life together would remain, this would not appear
so much as a matter of getting the abstractly “right” procedures in
place. The idea of a basic law (especially a written document) would
be complemented first by the Arendtian notion of founding. This
idea of constitution as world making would clarify the role of the
social imaginary. This is not simply about the imagining of counter-
factual possibilities—for example, utopias—however instructive. It is
about the ways of imagining social life that actually make it possible.
In this sense, it is a way of approaching culture that emphasizes
agency and history in the constitution of the language and under-
standings by which we give shape to social life. To speak of the social
imaginary is to assert that there are no fixed categories of external
observation adequate to all history, that ways of thinking and struc-
tures of feeling make possible certain social forms, and that the
thinking, feeling, and forms are thus products of action and histor-
ically variable.12 In this way, cultural creativity is basic even to such
seemingly “material” forms as the corporation or the nation. These
exist because they are imagined; they are real because they are
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treated as real; new particular cases are produced through recurrent
exercise of the underlying social imaginary.

Second, the notion of constitution as legal framework therefore
needs to be complemented by the notion of constitution as the 
creation of concrete social relationships—the solidarity of social
networks and bonds of mutual commitment forged in shared
action—and institutions—shared modalities of practical action. This
expanded sense of constitution would, I think, be much richer. It
would also imply an understanding of “peoplehood” much stronger
than that acknowledged in Habermas’s account of constitutional
patriotism (or in the common variants of cosmopolitanism). This is
important, as Charles Taylor has argued forcefully, because of “the
need, in self-governing societies, of a high degree of cohesion.”13

Democratic states, in other words, require a kind and level of “peo-
pleness” that is not required in other forms of government. They
offer a level of inclusion that is unprecedented—the government of
all the people—but they place a new pressure on the constitution of
this people in sociocultural and political practice. This makes it clear,
I think, that although all the aspects of constructing peoplehood
cannot be brought into explicit political contention, nonetheless the
process of constructing the relevant people should not be treated as
prepolitical, simply the taken-as-given basis for politics. This is what
much nationalist discourse does, and it is also what much political
philosophy does—even in classic forms like Rawls’s theory of justice.
It says, in effect, “given a people, how should it be governed or
socially organized?” It is important to see the constitution of “the
people” as much more theoretically, and practically, problematic.
One of the consequences of doing so, however, is that this entails
rejection of any purely external or objective approach to resolving
questions of political identity.

Neo-Kantian and more generally liberal models of collective life
run into difficulties in grappling with the reliance of democracy on
a strong notion of the people. Yet, as Habermas’s question about the
functional equivalent of the ethnic nation implies, it is crucial to
understand not simply that constitutional arrangements are in some
abstract sense good, but how they may have force for specific people.
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Attempts to resolve this question without a strong account of how
a population conceived as many individuals constitutes itself as a
people are deeply problematic and perhaps fatally flawed. This is
because it is crucial to account not only for closure (as long as the
polity is not a single world polity—as indeed Europe is not) but also
for mutual commitments among the members of the polity, includ-
ing commitments to the constitution. Citizens need to be motivated
by solidarity not merely included by law.

In particular, external approaches to identifying “the people” fail
to provide an understanding of why and when the definition of the
whole becomes a political problem, and which issues become the 
key signifiers in debate. Why, for example, are there contexts where
race matters less than language and others in which that ordering
is hard to imagine? This is closely related to the fact that belonging
to (or being excluded from) “the people” is not simply a matter of
large-scale political participation in modern society. It is precisely
the kind of question of personal identity that produces passions that
escape the conventional categories of the political. This is so, we can
see following Taylor, because of the extent to which ideas and feel-
ings about “the people” are woven into the moral frameworks of
“strong evaluation” in relation to which we establish our senses of
self.14

There is an important Hegelian moment, thus, a dialectic of the
whole and its parts. Without grasping this dialectic, we can under-
stand neither of its polar dimensions—nation and individual. We are
also especially apt to be misled into seeing them as opposites rather
than complicit with each other. But in fact, the ideas of nation and
individual grew up together in Western history and continue to
inform each other. Far from being an objective distinction of col-
lective from singular, the opposition of nation and individual reflects
a tension-laden relationship. Nations are themselves treated as indi-
viduals—by ideologues, of course, but also by diplomats, lawyers and
comparative sociologists. Moreover, the relationship between human
persons and nations is commonly constructed as immediate, so that
intermediate associations and subsidiary identities are displaced by
it. In this way, nations commonly appear in rhetorical practice as 
categories of similar individuals as well as organic wholes.15
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An external account of peoplehood is apt to rely on identity (cul-
tural similarity) and/or interests (and implicitly or explicitly a social
contract). Identity and/or interests can then be invoked to explain
why people accept shared institutions and indeed accept each other.
The dominant discourses about membership in a European polity
work on these bases. Either people are Europeans because they are
culturally similar to each other or they are Europeans because this
is in their interests (usually described in economic terms). In either
case, the emphasis is on passive preconditions not projects, adapta-
tion to external necessity not creative pursuit of an attractive soli-
darity. The implication is that the people in question are already
formed as either similar or different in cultural terms, as either
having or lacking common interests. Such accounts rely on a notion
of the public sphere as a setting in which such already constituted
people exercise reason to debate what institutions and policies they
should have. It is understood crucially as the setting in which people
transcend differences in identity and particularities of interests.
What is missing from such accounts is the role of public life in actu-
ally constituting social solidarity and creating culture.

Taking ethnic nationalism as his model, Habermas treats the
attempt to ground European unity in some sense of peoplehood as
tantamount to ethnic exclusion. He sees peoplehood, in other words,
as necessarily a matter of some preestablished, passive cultural simi-
larity rather than as potentially an active creation of public engage-
ment. Habermas hopes the public sphere will produce a rational
agreement that can take the place of preestablished culture as the
basis for political identity. He works, however, with an overly sharp
dichotomy between inherited identity and rational discourse. He
identifies voluntary public life entirely with the latter, and thus he
obscures the extent to which it is necessarily also a process of cul-
tural creativity and modes of communication not less valuable for
being incompletely rational.

This leaves only a thin form of identity to be produced by the ratio-
nal discourse of the cosmopolitan public sphere. It is then hard to
see how the cosmopolitan public can overcome the disjuncture
between the (ideally rational) sources of legitimation and the (too
commonly irrational) sources of integration. “Whereas the voluntary
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nation of citizens is the source of democratic legitimation, it is 
the inherited or ascribed nation founded on ethnic membership 
that secures social integration.”16 In Habermas’s dichotomous view, 
the alternative to such ascription is conscious, rational agreement.
This neglects the extent to which agreement and common culture
alike are neither rationally chosen nor simply inherited but pro-
duced and reproduced in social action. When this is appreciated,
we can see also that there is not simply an alternative between
“thick” but irrationally inherited identities and “thin” but rationally
achieved ones. First, neither of these ideal types fits well with how
identities are actually produced and reproduced. Second, the oppo-
sition obscures the possibilities for producing new and different but 
still relatively thick common identities. Third, we should take care
not to reduce social solidarity to common identity and especially not
to assume that this is somehow settled before political action or its
legitimation.

The problem with which Habermas is grappling is real, for there
is indeed a widespread tendency to treat common culture as always
inherited and to separate normative analysis of legitimacy from the
givenness or facticity of existing collectivities. But his solution to the
problem is inadequate. In the first place, however common in polit-
ical argument it may be to treat cultural similarity as the basis of 
solidarity, this is not a sociologically adequate account. Common
membership of such a category may be one source of solidarity but
hardly the only one. Functional integration, concrete social net-
works, and mutual engagement in the public sphere are also sources
or dimensions of solidarity. Moreover, there is no reason to accept
the rhetoric of ethnic nationalists who treat tradition as “the hard
cake of culture,” simply to be affirmed on the basis of its prepoliti-
cal ancientness. Culture is subject to continual reformation or it dies;
reproduction involves an element of creative practice.

European identity is growing, thus, but although this process
involves creativity the extent to which it involves widespread choice
is questionable (and no doubt will be widely debated). Marketing,
product design, food, and leisure activities all convey images of a
European identity. Although news media are not effectively orga-
nized on a European scale, entertainment is a bit more so. And both
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news and entertainment media carry more and more content about
an integrated Europe—and implicitly a European culture.

Participation in democratic public life is not, however, separate
from the processes through which culture is produced and repro-
duced in modern societies, and part of the process by which indi-
vidual and collective identities are made and remade. The problem
with which Habermas rightly wrestles remains insoluble as long as
culture is treated as inheritance and sharply opposed to reason con-
ceived as voluntary activity. I have invoked the notion of the social
imaginary partly to suggest an approach to culture as activity not only
inheritance. It suggests also the impossibility of fully disembedding
reason from culture. The choice of social institutions is not simply
an exercise of abstract reason about phenomena outside itself, but
at the same time the imaginative constitution of institutions in the
formation and reformation of culture.

Habermas’s call for constitutional patriotism—like most appeals to
cosmopolitanism—tries to establish political community on the basis
of thin identities and normative universalism. The key questions to
ask include not simply whether such a community would be ordered
by good principles, though, but whether it would achieve a sufficient
solidarity to be really motivating for its members.17 There is no intrin-
sic reason why “constitutional patriotism” could not work on the scale
of Europe, but there are questions about whether it can stand alone
as an adequate source of belonging and mutual commitment. It is
therefore important to address legitimacy and solidarity together
not separately. This need not involve a reduction of the normative
content of arguments about legitimacy to mere recognition of the
facticity of existing solidarities. On the contrary, it could involve the
development of stronger normative analysis of the legitimacy of dif-
ferent forms and concrete organizations of solidarity. Attending to
the dynamic processes by which culture is produced and reproduced
also makes it easier to conceptualize the introduction into public
space of other kinds of identities besides those that unify the polity
as a whole. This does not mean that multiculturalism is not chal-
lenging, but it suggests that it does not introduce a radically new
element into previously unproblematic uniformity and fixity of col-
lective identity. The key is to reject the notion—which nationalist
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ideology indeed commonly asserts—that the cultural conditions of
public life, including both individual and collective identity, are
established prior to properly public discourse itself.

The Public Sphere and Solidarity

Can we conceive of public discourse as (among other things) a form
of social solidarity? This flies to some extent in the face of common
usage. Solidarity or integration is treated as a question distinct from
and generally prior to that of collective decision-making or legitimate
action. The implication is that the collective subject is formed first,
and activity in the public sphere is about steering it, not constituting
it.

One reason for this is the extent to which the collective subject
was conceived in the most influential early modern accounts not 
as the people but as the state. Or more precisely, the people was
arguably the subject of legitimacy (in a modern, “ascending” approach
to legitimacy as distinct from a medieval “descending” approach
emphasizing divine right or heredity). But the state was the subject
of collective action that was either legitimate or not. So in a sense,
states were actors and public discourse (where it was influential)
steered states. Legitimacy came in some combination from serving
the interests of “the people” or from the process by which the people
contributed to the steering of the state. But in approaches deriving
from this sort of account (notably, for example, Habermas’s classic
exposition), a clear distinction was made between the public sphere
and the state.18

The public sphere appeared, then, as a dimension of civil society,
but one which could orient itself toward and potentially steer the
state. In this sense, the public sphere did not appear as itself a self-
organizing form of social solidarity, though another crucial part of
civil society—the market (or economic system)—did. Rather than a
form of solidarity, the public sphere was a mechanism for influenc-
ing the state. Civil society provided a basis for the public sphere
through nurturing individual autonomy. But the public sphere did
not steer civil society directly; it influenced the state. The implica-
tion, then, was that social integration was accomplished either by
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power (the state) or by self-regulating systems (the economy). If cit-
izens were to have the possibility of collective choice, they had to 
act on the state (which could in turn act on the economy—though
too much of this would constitute a problematic dedifferentiation of
spheres according to many analysts, including the later Habermas).
What was not developed in this account is the possibility that the
public sphere is effective not only through informing state policy but
through forming culture; that through exercise of social imagination
and forging of social relationships the public sphere could constitute
a form of social solidarity.

The public sphere is important as a basic condition of democracy.
But it signals more than simply the capacity to weigh specific issues
in the court of public opinion. The public sphere is also a form of
social solidarity. It is one of the institutional forms in which the
members of a society may be joined together with each other. In this
sense, its counterparts are families, communities, bureaucracies,
markets, and nations. All of these are arenas of social participation.
Exclusion from them is among the most basic definitions of alien-
ation from contemporary societies. Among the various forms of
social solidarity, though, the public sphere is distinctive because it 
is created and reproduced through discourse. It is not primarily a
matter of unconscious inheritance, of power relations, or of the
usually invisible relationships forged as a byproduct of industrial pro-
duction and market exchanges. People talk in families, communities,
and workplaces, of course, but the public sphere exists uniquely in,
through, and for talk. It also consists specifically of talk about other
social arrangements, including but not limited to actions the state
might take. The stakes of theories and analyses of the public sphere,
therefore, concern the extent to which communication can be influ-
ential in producing or reshaping social solidarity.

What are some of the other choices? Let me borrow Durkheim’s
famous distinction of mechanical from organic solidarity to illustrate
two main ones.19 Mechanical solidarity, Durkheim suggested, obtains
in societies where people and social units are basically similar to each
other; it is produced above all by a shared conscience collective. Organic
solidarity is characteristic of differentiated societies with a complex
division of labor, considerable variation among individuals, and
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constituent groups formed on different principles. Durkheim used
the distinction largely to analyze the contrast between traditional and
modern societies.20 It may be more helpful, however, to think of these
as suggesting two dimensions of solidarity-formation at work in
modern societies. Rename organic solidarity “functional interde-
pendence” and recognize that this includes market relations as well
as the other ways in which different social institutions and groups
depend on each other. Less familiarly, rename mechanical solidarity
“categorical identity” (with nationalism as a prime example). Think
of it as describing the ideology of equal membership in a whole
defined by the similarity of its members, complete in the national-
ist case with the strong sense of the primacy of the whole over its
members such that they will die for it and kill for it. Both forms of
solidarity are at work in every country today—material relations of
interdependence, more or less managed by states and markets, and
collective identities, reflecting various combinations of inheritance
and energetic reproduction and shaping by intellectuals and cultural
producers. Neither of these types of solidarity, however, is the prod-
uct of a process of autonomous choice for both are largely externally
determined.

Let us round out the list by identifying four forms of social 
solidarity:21

1. Functional integration. This is loosely analogous to “system” in the
sense in which Habermas employs the term, informed by Luhmann
and Parsons. Interdependence based on various kinds of flows (e.g.,
of goods) joins people in mutuality that is not based primarily on
their common recognition of it but instead can operate behind their
backs. Much of modern life depends on such quasi-autonomous
systems. While in principle it may be possible to unmask systems of
functional integration as products of human choices, they are not
chosen as such.

2. Categorical identities. If the primary example is nationality, race,
class, and a range of other identities work the same way. They posit
a set of individuals equivalent to each other insofar as they share a
crucial category of similarity. This is not the same as sharing culture
(despite some attempts to treat it so, including by nationalist ideo-

288
Craig Calhoun



logues) because it refers to sharing a specific dimension of culturally
significant similarity; how well that stands for participation in a
common way of life is an empirical question. While those who try to
mobilize others on the basis of categorical identities commonly claim
that one identity is a kind of trump against other possible identities
or interests, there is in fact always some element of choice as to which
identity one accepts as salient.22

3. Direct social relations. Here the referent is concrete networks of
actual connections among people who are identifiable to each other
as concrete persons. Much reference to community privileges such
worlds of direct relations (but when the term is used to refer to sol-
idarity in nation-states, scale dictates that this cannot be the primary
meaning and that some other sense of solidarity is at least implicitly
being invoked). Referring to direct relations also avoids the impli-
cation of harmony or affection common to some usages of commu-
nity.23 While social structure and other largely external conditions
shape patterns of direct relations substantially, there is also room for
choice. This occurs both directly, as people choose relationships,
and indirectly, as they choose forms of social participation (say social
movements or jobs) that introduce them to particular populations
of potential network partners.

4. Publics. Publics are self-organizing fields of discourse in which 
participation is not based primarily on personal connections and is
at least in principle open to strangers.24 A public sphere comprises
an indefinite number of more or less overlapping publics, some
ephemeral, some enduring, and some shaped by struggle against the
dominant organization of others. Engagement in public life estab-
lishes social solidarity partly through enhancing the significance of
particular categorical identities and partly through facilitating the
creation of direct social relations. Beyond this, however, the engage-
ment of people with each other in public is itself a form of social
solidarity. This engagement includes but is not limited to rational-
critical discourse about affairs of common concern. Communication
in public also informs the sharing of social imaginaries, ways of
understanding social life that are themselves constitutive of it.
Both culture and identity are created partly in public action and
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interaction. An element of reasoned reflection, however, is crucial
to the idea of choice as a dimension of this form of solidarity, to 
the distinction of public culture from simple expression of preexist-
ing identity.

Emphasizing the public sphere is a challenge, thus, to speaking
of institutions as though they were produced simply by adaptation
to material necessity (as some market ideology would suggest). It is
equally a challenge to the ways in which nationalists present mem-
bership in France, say, or Serbia as being an undifferentiated and
immediate relationship between individuals and a collective whole
which is always already there and about which there are few legiti-
mate variations in opinion. The public sphere is an arena simulta-
neously of solidarity and choice.

Hannah Arendt’s account of public action and public spaces bring
this out more than Habermas’s.25 The term “public,” she wrote, 
“signifies two closely interrelated but not altogether identical phe-
nomena: It means, first, that everything that appears in public can
be seen and heard by everybody and has the widest possible public-
ity. . . . Second, the term “public” signifies the world itself, in so far
as it is common to all of us and distinguished from our privately
owned place in it.”26 Public action, moreover, is the crucial terrain 
of the humanly created as distinct from natural world, of appear-
ance and memory, and of talk and recognition. We hold in com-
mon a world we create in common in part by the processes through
which we imagine it. It is these processes that the “social imaginary”
shapes. Arendt emphasized creativity, including the creation of the
forms of common political life through founding actions—as in rev-
olution and constitution making. Imagination is not involved only in
founding moments but also in all social action, and the notion of
a social imaginary draws attention to broad patterns of stability
in imagination as well as to occasional more or less radical changes.
Equally important, Arendt’s account of public space approached
people as radically plural, not necessarily similar, but bound to
each other by promises that are explicit or implicit in their lives
together.27

In both Arendt’s and Habermas’s accounts, the emphasis was on
political publics, but in Arendt’s case the notion of politics was
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extended to include all public action. In his classic early account of
the public sphere, Habermas worked with a narrower, state-centered
notion of politics, though he recognized the ways in which a literary
public sphere foreshadowed, shaped, and overlapped with the polit-
ical one—making the distinction at best an analytic rather than a
purely empirical one.28 In any case, the public sphere is a crucial site
for the production and transformation of politically salient identities
and solidarities, including the category and practical manifestation
of the people that is basic to democracy.29

Recognizing politics beyond or outside the state is especially
important to seeing how transnational public spheres might be effec-
tive. The questions of how a European public sphere might be orga-
nized and what influence it might have are as basic to Europe’s future
as the rise of democratic institutions within nation-states was to its
past. Indeed, Habermas himself has returned to this theoretical
framework in considering relations among nation, rule of law, and
democracy in a changing Europe:

The initial impetus to integration in the direction of a postnational society
is not provided by the substrate of a supposed “European people” but by
the communicative network of a European-wide political public sphere
embedded in a shared political culture. The latter is founded on a civil
society composed of interest groups, nongovernmental organizations, and
citizen initiatives and movements, and will be occupied by arenas in which
the political parties can directly address the decisions of European institu-
tions and go beyond mere tactical alliance to form a European party
system.30

This is clearly a statement of hopes and conditions for a desirable
future as much as description of trends. Such a European public
sphere is a question more than a reality, as is an integrated European
party system, but the conceptual point is clear. The creation of
such a public sphere is the condition of a democratic, republican
integration of Europe and the safeguard against a problematically
nationalist one.31

The production of a flourishing public sphere, thus, along 
with a normatively sound constitution, allows for a good answer to 
Habermas’s orienting question: “When does a collection of persons
constitute an entity—‘a people’—entitled to govern itself democrat-
ically?”32 The common answer is much less good:
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In the real world, who in each instance acquires the power to define the 
disputed borders of a state is settled by historical contingencies, usually by
the quasi-natural outcome of violent conflicts, wars, and civil wars. Whereas
republicanism reinforces our awareness of the contingency of these bor-
ders, this contingency can be dispelled by appeal to the idea of a grown
nation that imbues the borders with the aura of imitated substantiality
and legitimates them through fictitious links with the past. Nationalism
bridges the normative gap by appealing to a so-called right of national
self-determination.33

At the heart of the notion of a democratic public sphere lie dif-
ferences, both among participants and possible opinions. If a public
sphere is not able to encompass people of different personal and
group identities, it can hardly be the basis for democracy. If people
have the same views, no public sphere is needed—or at least none
beyond ritual affirmation of unity or plebiscites. Differences among
opinions challenge not only nationalist pressures to conform, but
insistence on the application of technical expertise, as though it (or
the science that might lie behind it) embodied perfect, unchanging,
perspectiveless, and disinterested solutions to problems. Differences
among participants also pose a challenge. If a public sphere needs
to include people of different classes, genders, even nations, it also
requires participants to be able—at least some of the time—to adopt
perspectives distanced from their immediate circumstances and thus
to carry on conversations that are not determined strictly by private
interest or identity. The point is not that any escape influences from
their personal lives, but that none are strictly determined by those
influences, unable to see the merits in good arguments presented by
those who represent competing interests or worldviews. If there are
no meaningful differences within the public sphere, it may reaffirm
solidarity and conscience collective, but it cannot address choices about
how solidarity and institutional arrangements could be other than
they are.

The differences within a public sphere may be bases for the devel-
opment of multiple publics (specific fields of discourse) and public
spaces (settings for discourse which is always open-ended). We speak
of a public sphere to the extent that these both overlap and address
some common concerns—for example, about how people should
live together or what a state should do. Some of the multiple publics
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may claim to represent the whole, while others oppose dominant dis-
cursive patterns and still others are neutral. Nancy Fraser has influ-
entially emphasized the importance of “subaltern counterpublics”
such as those framed by race or gender.34 In thinking about the mul-
tiplicity of publics forming a public sphere, though, it is important
to be critical about the distinction of some as marked while others
remain unmarked; unmarked does not automatically equal either
universal or univocally dominant. If the attempt to establish closure
to outsiders is sometimes a strategy of counterpublics, as Michael
Warner has suggested, the deployment of claims on an unmarked
public as the public sphere is also a strategy, generally a strategy of
the powerful.35

In speaking of counterpublics, it is important to keep in mind both
that their existence as such presupposes a mutual engagement in
some larger public sphere and that individuals may participate in
multiple publics. A newspaper opinion essay by a gay rights activist,
thus, may address simultaneously members of a specifically gay
public (and even a queer counterpublic within that) and participants
in the unmarked broader public.36 Moreover, the segmentation of a
distinct public from the unmarked larger public may be a result of
exclusion not choice. During the classic heyday of the eighteenth-
and early nineteenth-century British public sphere, thus, many arti-
sans and workers were denied participation in the public sphere.
They were not simply and unambivalently members of a proletarian
public sphere, though they did develop their own media and 
organizations and to some extent constituted a counterpublic. They
claimed the right to participate in the dominant, unmarked public
sphere and challenged those who introduced restrictive measures
to make it a specifically “bourgeois” (or more generally, propertied)
public sphere.37 The same people who excluded those with less
wealth from the public sphere nonetheless claimed it in unmarked
form as simply the British public.

The issue of democratic inclusiveness is not just a quantitative
matter of the scale of a public sphere or the proportion of the mem-
bers of a political community who may speak within it. While it is
clearly a matter of stratification and boundaries (e.g., openness to
the propertyless, the uneducated, women or immigrants), it is also a
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matter of how the public sphere incorporates and recognizes the
diversity of identities that people bring to it from their manifold
involvements in civil society. It is a matter of whether, to participate
in such a public sphere, for example, women must act in ways pre-
viously characteristic of men and avoid addressing certain topics
defined as appropriate to the private realm (the putatively more
female sphere). Marx criticized the discourse of bourgeois citizen-
ship for implying that it fit everyone equally when it in fact tacitly
presumed an understanding of citizens as property owners. The same
sort of false universalism has presented citizens in gender neutral or
gender symmetrical terms without in fact acknowledging highly gen-
dered underlying conceptions. Moreover, the boundaries between
public and private are part of the stakes of debate in the public
sphere, not something neatly settled in advance.38

All attempts to render authoritative a single public discourse priv-
ilege certain topics, certain forms of speech, certain ways of con-
structing and presenting identities, and certain speakers. This is
partly a matter of emphasis on the single, unitary whole—the dis-
course of all the citizens rather than of subsets, multiple publics—
and partly a matter of the specific demarcations of public from
private. If sexual harassment, for example, is seen as a matter of
concern to women, but not men, it becomes a sectional matter rather
than a matter for the public in general; if it is seen as a private matter,
then by definition it is not a public concern. The same goes for
a host of other topics of attention that are inhibited from reaching
full recognition in a public sphere conceptualized as a single 
discourse about matters consensually determined to be of public
significance.

The classical liberal model of the public sphere, on Habermas’s
account, pursues discursive equality by disqualifying discourse about
the differences among actors. These differences are treated as
matters of private, but not public, interest.39 The best version of the
public sphere was based on “a kind of social intercourse that, far
from presupposing the equality of status, disregarded status alto-
gether.”40 It worked by a “mutual willingness to accept the given roles
and simultaneously to suspend their reality.”41 This “bracketing” of
difference as merely private and irrelevant to the public sphere was
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undertaken, Habermas argues, to defend the genuinely rational-
critical notion that arguments must be decided on their merits rather
than the identities of the arguers. This was, by the way, as important
as fear of censors for the prominence of anonymous or pseudony-
mous authorship in the eighteenth-century public sphere.42 Yet it has
the effect of excluding some of the most important concerns of many
members of any polity—both those whose existing identities are sup-
pressed or devalued and those whose exploration of possible identi-
ties is truncated. If the public sphere exists in part to relate individual
life histories to public policies (as Habermas suggests), then brack-
eting issues of identity is seriously impoverishing.43 In addition, this
bracketing of differences also undermines the self-reflexive capacity
of public discourse. If it is impossible to communicate seriously about
basic differences among members of a public sphere, then it will be
impossible also to address the difficulties of communication across
such lines of basic difference.

Democratic Public Life and European Integration

The postwar institutional ancestors of the European Union were
created as economic organizations with a political purpose. They
sought to limit the potential for continental (and world) wars by
tying members into new webs of shared institutions and markets. In
some cases these were specifically linked to military agendas, as the
coal and steel community sought to limit the autonomy of national
industries in strategic lines of production. In a growing proportion
of the fields of cooperation, however, the principle was simply to
increase the bonds of solidarity that kept Europeans committed to
cooperation with each other. This was not done without idealism,
but it was a matter of strategic action, not simply reflection of pop-
ular will or common identity. And of course, the political purpose
was increasingly backed up with directly economic ones, notably to
compete more effectively in global markets. As in the making of the
European nation-states, the internal peace was sought partly to facil-
itate external gain.

Economic motivations have remained important (albeit in fluc-
tuating extent) throughout the history of European integration.
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Among the messages of the discourse that paved the way for the 
Maastricht treaty, for example, was the notion that a mere “Europe of
the nations” could not compete effectively against Asia or the United
States. More generally, an economistic imaginary has been basic
to arguments for European integration. The notion that “we must
compete” has been recurrent, framing the interests of Europeans as
producers and marketers of goods. At the same time, consumers have
been encouraged to think of European integration as a program for
the improvement of restaurants and supermarkets.

Other reasons also exist for European integration. Nonetheless,
economism has been a dominant feature of the social imaginary
mobilized in pursuit of this integration. A result is that integra-
tion appears as strategic accommodation to necessity, a response—
perhaps even a clever, winning response—to the requirements of a
global economic system rather than a democratic project. Collective
agency is focused on system maintenance while individual agency is
focused on consumption or entrepreneurship (both portrayed typi-
cally as dimensions of private life). This is cognate with a culture 
of public decision-making based on expertise—finding the “right”
technical-strategic solutions to problems defined as the pursuit of
common interests. The quality of expertise is judged by outcomes
and ratified through plebiscitarian processes. Diffuse democratic
participation is not presented as good in itself. This in turn reduces
the extent to which processes of public life provide citizens with oc-
casions for the exercise (and through practice the development) of
good public judgment; it undermines the self-educative capacity of
democracy.44 Alternatives to economism could offer stronger bases
for legitimacy.

The institutions of the European Union have gradually come more
and more to resemble a kind of state. This process is resisted by ad-
vocates of a Europe of the nations, and it is seldom recognized in
common speech or even academic analysis. It is true that governance
of the EU is still largely effected by the collective decisions of the
constituent states (e.g., by the heads of state meeting together)
rather than by an autonomous process. Nonetheless, the power of
the EU is growing. It will be furthered by the completion of mone-
tary union; it is advanced by the replacement of internal border con-
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trols with a single external border; it is augmented by the develop-
ment of a common foreign policy and aid structure.45 EU govern-
mental power may lag behind the integration of capitalist activity on
a continental scale. The prospect of expansion of the EU member-
ship may slow further integration (though it may also produce dif-
ferentiated tiers of membership). Nonetheless, even if the EU “state”
is weak, it is a kind of state and it is growing stronger. On what basis
is the EU legitimate?

Discussion of EU legitimacy has been pursued largely through
questions of national sovereignty. That is, the question posed has
been less about the legitimacy (or normative value) of the EU as such
than about the relative strength or autonomy of EU and nation-state
institutions. Two major arguments have legitimated the transfer of
power from constituent states to the EU: peace and economic inter-
ests. Over time, the balance has shifted from the former to the latter.
Increasingly, it has been complemented by a third: the assertion of
a common European identity. In effect, though seldom openly in dis-
course, Europe is being described in ways common to much nation-
alist discourse. Advancing the whole will serve the interests of all
members (or at least the greatest good of the greatest number); fun-
damental to the identity of each member, moreover, is participation
in the identity of the whole.46

Nationalism and economic interest are only two of the powerful
discourses of legitimacy in modern Europe, however; democracy 
and republicanism are also important. The EU is described as able
to deliver economic goods and arguably peace, at least internally;
does it deliver political liberty and civic virtue?

Republican traditions raise not only questions about the form of
political institutions but also the ideals of virtuous citizenship that
shaped republican understandings of membership in a polity. These
ideals required a level of individual liberty of political subjects (in a
sense, transforming the very meaning of the word subject from that
of obedient underling to the more grammatical sense of autonomous
actor) and emphasized that with such liberty came obligations.
Republican political institutions depend, however, not only on polit-
ical commitments, strictly understood, but on social solidarity and
collective identity.

297
Constitutional Patriotism and the Public Sphere



Likewise, democracy is more than a formal matter of elections 
and other mechanisms of selection for office and distribution of
power. In the European context, these formal questions have been
intimately bound to a shift in understandings of political legitimacy.
Instead of judging governments by their conformity to top-down
structures of authority—those of God or tradition—modern Euro-
peans came to place ever-greater stress on having governments 
serve the interests of the ordinary people under them. This claim to
have one’s interests served has become basic to citizenship. Even
regimes that were not in any sense formally democratic—from Victor
Emmanuel’s Italy and Bismark’s Germany to Jaruzelski’s Poland—
presented themselves as serving the interests of their “peoples.”

Here democracy was intimately bound to nationalism. The devel-
opment of national identities and nationalist projects gave a sense of
internal coherence, boundaries, and even moral righteousness to the
“peoples” whose interests states were obliged increasingly to serve.
Indeed, the replacement of medieval “descending” claims to politi-
cal legitimacy with modern “ascending” ones depended crucially 
on establishing the identity of the people from which such claims
ascended, and this was accomplished largely through the production
of national identities. This poses a challenge to those who would con-
ceptualize political identities today in “postnational” terms, raising
the question posed by Habermas as to what can be the “functional
equivalent” of the ethnic nation.

But here it is important to emphasize that ethnicity is not 
the whole of the nationalist imaginary. Nations are also imagined
through representations of collective action, for example, the taking
of the Bastille. They are constituted through images of collective par-
ticipation in processes of nation building. Nationalism does not just
provide democracy with a vocabulary for establishing what counts as
the people on a priori grounds (e.g., ethnicity). It also provides an
account of the subjectivity of ordinary people, the collective action
of the people, processes of self-making, and popular guidance of
government. In this sense, the honor of membership in the nation
is not simply ascribed but achieved, ethnic members can fail when
called upon to live up to nationalism, and nonethnic members can
be assimilated by active choice.

298
Craig Calhoun



Renan’s famous description of the nation as a “daily plebiscite” is
indicative of the merger of nationalism and democracy.47 But it
describes this in interestingly ambiguous terms, placing individuals
in the position of responding (or choosing not to respond) to the
calls of the nation. It does not clearly describe individuals as author-
ing the nation through participation in collective action, including
sometimes public discourse. The idea of democracy as genuine self-
rule and self-making thus demands political participation as a good
in itself. It is not met simply by government purporting expertly to
serve the interests of the people (let alone determining in non-
democratic ways what the people’s interests ought to be). Varying
degrees of “constitutional patriotism” may also be incorporated into
nationalist self-imagining as normative ideals or substantive features
of collective life.

Attempts to match states to coherent and self-recognized peoples
in order to make an ascending principle of legitimacy operate have
kept nationalism a live issue in Europe. In the early 1990s, many were
quick to label this just a transitional concern in the East, but it quickly
became a central feature of Western European politics as well, with
new populisms and antagonism toward immigrants. The project of a
democratically integrated Europe—as distinct from a top down or
primarily functional union—inherently raises questions about the
collective identity and social solidarity of the citizens who form its
base.

This context is crucial for considering the development of a Euro-
pean public sphere, because it suggests something of what is at stake
in discussion of this seemingly abstract concept. It belongs alongside
nationalism and civil society in discussion of the sociocultural foun-
dations for democracy and republicanism. On the one hand, it is
important to see how each purports to offer answers to questions
about the constitution of the “people” basic to a particular polity:
those who share identity, those who share interests, those who self-
organize through discourse. On the other hand, it is also important
to see that while these answers compete, they are not opposites. To
place nationalism on the side of “mere history,” and thus implicitly
of power without justification, is to encourage too thin a view of
culture. To see civil society as simply a realm of voluntary action is
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to neglect the centrality of systemic economic organization to it—
and of the public sphere to the self-constituting capacity of civil
society. To see the public sphere entirely as a realm of rational-
critical discourse is to lose sight of the importance of forming
culture in public life, and of the production and reworking of a
common social imaginary. Not least of all, both collective identity
and collective discourse depend on social organization and capaci-
ties for action—whether provided by states or civil society.

Given a recent wave of celebration of civil society as the potential
cure to all ills of democracy, it is important to recall that the domi-
nant forces in transnational civil society remain businesses and orga-
nizations tied to business and capital. Businesses are important in
ways distinct from markets—they operate as institutions that orga-
nize much of the lives of employees and coordinate production as
well as exchange on several continents. The business dimension of
global civil society is not limited to multinational corporations; it
includes nongovernmental organizations (NGOs) that set accoun-
tancy standards and provide for arbitration and conflict resolution,
a business press, lawyers, and a range of consultants. The point is not
whether this is good or bad, but that this is civil society on a global
scale but not totally unlike what Adam Smith and Adam Ferguson
saw on a local and national scale in the late eighteenth century. Civil
society meant then and still means the extension of more or less self-
organizing relationships on a scale beyond the intentional control of
individual actors and outside of the strict dictates of states. It offers
many freedoms—but so do states. Neither is automatically liberal or
democratic.

There is no doubt that a transnational civil society is emerging in
Europe. What needs to be questioned is the extent to which this pro-
vides for a democratic public sphere. The question bears not only on
the value of democracy in itself but on the legitimacy of the EU and
support for Europe generally. The “democratic deficit” of the EU has
been remarked frequently, but Europe also faces a potential and
linked legitimacy deficit that could under some circumstances turn
into a crisis. As we have seen, discourses of legitimacy are linked to
forms of solidarity.
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European integration so far has produced solidarity mainly in sys-
temic terms—above all, the integration of the European economy.
As long as commitment to Europe is based largely on promises of
economic gains, however, a downturn poses a threat. More para-
doxically, so does relative satiation as the European welfare states
learned in the 1960s.48 A more or less utilitarian attempt to serve
public interests by technocratic-bureaucratic management makes 
the EU especially vulnerable. Whether or not there is ever a crisis,
however, an economistic social imaginary is unlikely to advance
democracy or citizenship. As Siedentrop puts it, “If the language in
which the European Union identifies and creates itself becomes over-
whelmingly economic, then the prospects for self-government in
Europe are grim indeed.”49

To some extent, Europe has drawn on and furthered solidarity in
terms of common identity. Basing legitimacy on shared identity,
however, raises the prospect of a Europe imagined on nationalist
lines—that is, as a sort of supernation matching a superstate. Legit-
imation on the basis of shared identity faces a long path before it
outstrips identifications with and within the constituent nations. This
is one of the messages of the populist-nationalist responses to
monetary union, immigration, and other issues in the last few years.
Nonetheless, the nationalist approach to European legitimacy is
entirely plausible, just as diverse provinces were integrated into what
is now France, obliterating regional differences of language and
political institutions.50 A federal Europe could take this form, and it
could achieve legitimacy on nationalist grounds, but in itself this
need not be democratic.

The limits of both nationalist and economistic approaches to legit-
imating European integration suggest the importance of developing
an active European public sphere. This indeed could underwrite
more cosmopolitan visions such as Habermas’s idea of constitutional
patriotism. It seems important, however, that the public sphere be
adequate to more than the production of a thin layer of political or
legal agreement—however useful this might be and however much
it remains a challenge. Through public life, solidarity and mutual
commitment could be forged on a European scale and legitimacy of
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the larger polity strengthened. A vigorous European public sphere
could be culturally transformative and a challenge to purely market-
oriented production of shared identity. Activity in such a public
sphere could not only give the constitution (and thus the law)
greater than merely technical-bureaucratic significance—engaging
issues through that constitution—it could also extend the meaning
of constitution beyond the specific written document to the more
general making of common life.

Such a public sphere is basic to hopes that Europe might be
ordered—and achieve legitimacy—in democratic and/or republican
fashions. It is the most important alternative at the scale of Europe
to reliance on interests and identity alone. But though such a public
sphere is fully imaginable, its development faces important chal-
lenges. Perhaps the most telling of these is the extent to which
media are organized on national or global bases but not specifically
European.

As European communications media become less national, they
do not clearly become “European.” They become in different de-
grees and ways part of a global information and entertainment pro-
duction and marketing system in which a handful of firms dominate
and in which the United States is the largest market. English pub-
lishers—even academic ones like Polity—choose what books to
publish in Britain partly on the basis of what they can sell in America.
Other publishing houses—like Bertelsmann—consolidate like car
companies, even across once insuperable national and linguistic
boundaries. Whatever its shifting evaluation by critics, Hollywood still
sells films, as does Bombay—Indian cinema is big business in parts
of Europe and as big a competitor as the United States is globally.
Pop music tastes differ among European countries and between
Europe and elsewhere, but the trend in taste cultures is toward mul-
tiple differentiations that do not follow either national or continen-
tal lines: is hip-hop European, or Caribbean, or American?51

It is not yet clear whether this will be the pattern for the political
public sphere. Some of Europe’s great newspapers and magazines
remain largely national. This is especially the case for Germany,
partly because German does not sell well abroad. French periodicals
that are at least as nationalist in content have a slightly larger—but
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generally not growing—international market. Spanish publications
sell in Latin America and vice versa. In Portugal’s case the trade
is even more imbalanced, with Brazil increasingly the intellectual
center rather than periphery (though Brazil in turn shows deference
to France and America). Major English magazines and newspapers—
notably the Economist, somewhat less successfully the Guardian, and
more recently, the Financial Times—have all become international
publications. A current Economist slogan is “Business knows no boun-
daries. Neither do we.” In short, there is no single trend (except for
the growing status of English as the ironic lingua franca of the age).
Rather, several different patterns of European integration into
global public spheres emerge. If this is true for print publications,
consider how much more so it is for TV and is likely to be for the
Internet.

Conclusion

“From a normative perspective there can be no European federal
state worthy of the title of a European democracy unless a European-
wide, integrated public sphere develops in the ambit of a common
political culture. . . .”52

Constitutional patriotism depends on a vital public sphere. It is
entirely possible, however, that European collective identity might
be achieved without an effective and democratic European public
sphere.53 This might grow out of economic relations and marketing.
There might be a sort of European-wide nationalism without the
institutional basis to make it democratic. But if Europe is to be demo-
cratic, it needs a specifically European public sphere. It needs this as
a realm of social solidarity and culture formation as well as critical
discourse. It needs it for the nurturance of a democratic social imag-
inary as much as for informing any specific policy decisions. The
development of a European public sphere, however, lags behind
functional integration and powerful organizations.

At the same time, it is equally important to remember the extent
to which life together is made possible not simply by systemic inte-
gration, the construction of formal organizations, and rational-
critical discourse. It is made possible, as Arendt argued, by promises
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that bind people to each other. This is a crucial dimension of con-
stitution making. It is made possible also by acts of imagination,
communicated and incorporated into common culture. Think of the
ways in which such acts of promising and imagination are implicated
in the creation of the very institutions of this shared world. Not just
the nation, but the business corporation exists as the product of such
imagining (and is none the less real and powerful for that). How is
the corporate whole called into being, granted legitimacy in law
and the capacity to act in contracts, suits, or property holding? It is
a product of the social imaginary. Like the way in which ideas of indi-
vidual and nation are embedded in much modern culture, however,
this acceptance of corporations is deeply rooted. It is reproduced in
a host of quotidian practices as well as more elaborate legal proce-
dures. This is indeed part of what turns a mere formal organization
into an institution. This is something that can be grasped only from
within the very culture that makes it possible, not externally to it. It
can never, therefore, be rendered altogether objective.

The most helpful conception of the public sphere, therefore, is
one that includes within it both a dimension of rational-critical dis-
course and a dimension of social imagination and promising. Among
the many virtues of the former is the capacity to challenge and poten-
tially improve existing culture, products of social imagination, and
relationships. But among its limits is the fact that in itself it cannot
create them.

Alternative imaginaries are operative in the constitution of global
culture and social relations. From Islamism to deep ecology, there
are multiple ways of imagining the possible institutions of a new and
different social order. A common humanity is imagined most promi-
nently in discourses of human rights. And in fact the most powerful
postnational or cosmopolitan social imaginary is that of the market.54

Affirmation of global society comes less from expression of some
positive value than from the notion that the market demands it.
“The market” in such discourse is always represented in external and
deterministic terms, as a force of necessity rather than an object of
choice. And this raises the basic issue.

The speed with which global civil society is gaining capacity to self-
organize autonomously from states may be debated. But there is little
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doubt that the global public sphere lags dramatically behind the
less democratic, less choice-oriented dimensions of global society.
Among the many questions to ask about global society is what kinds
of identity and solidarity will orient participation within it. Are there
attractive forms for collective identity that offer nationalism’s poten-
tial to integrate large populations and produce mutual commitment
without its tendency to external exclusion and internal rejection of
difference? Fear of bad nationalism leads many to hope that rela-
tively thin identities will predominate. Cosmopolitans and constitu-
tional patriots may presumably orient themselves to many spheres of
action from the very local to the global. But are these forms of iden-
tity that can create the new social imaginary that will commit people
to each other on a global scale? Are they by their nature restricted
to elites and meaningful only in relationship to the nationalism of
others? Or are they attractive possibilities that follow from rather
than lay the basis for more democratic public institutions?

Through this inquiry into Europe, I have tried to explore more
general issues. One is the extent to which discussion of civil society
fails to provide an adequate underpinning for analyzing democ-
racy unless it includes substantial attention to the specific condi-
tions of the public sphere. Civil society is indeed advancing globally, 
but most of the connections being forged appear as adaptations to
necessity or power rather than choices, or as byproducts of choices
made by a few rather than the collective achievements of a public
process.

Second, I have argued that the idea of constitution is deepened by
attending to the question of what kind of “social imaginary” under-
pins the creation of institutions and the organization of solidarity,
that is, what ways of understanding life together actually make pos-
sible specific forms of social relations. Not least, it is important to
conceive of solidarity not only in terms of common economic inter-
ests but in terms of a range of mutual interdependence, including
engagement in shared projects of constituting a better future.

Third, I have suggested that the importance of the public sphere
lies not only in achieving agreement on legal forms and political
identity but in achieving social solidarity as such. For this to hap-
pen it needs to be a realm of cultural creativity as well as rational

305
Constitutional Patriotism and the Public Sphere



discourse and a realm of mutual engagement. If nationalism is to
give way to some postnational organization of social life it will not be
simply a matter of new formal organization, but of new ways of imag-
inatively constituting identity, interests, and solidarity. A key theme
will be the importance of notions of mutual commitment—solidar-
ity—that are more than similarities of preestablished interests or
identities. Can shared participation in the public sphere anchor a
form of social solidarity in which the nature of life together is chosen
as it is constructed?
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Notes

1. It is worth remarking the extent to which this vision of internal and external is
informed by the ancient Greek opposition of the domestic realm of the household
to the public realm of relations among autonomous individuals. Economic produc-
tion was imagined as part of the domestic oikos and the public life outside was under-
stood to stand on this foundation. How different (male, property-owning) individuals
managed their households was not a proper topic for attention in the public realm.

2. See discussion in Saskia Sassen, Losing Control? (New York: Columbia University
Press, 1996).

3. I make no pretense to presenting a detailed empirical study of the European
public sphere and still less European civil society in general or the politics of inte-
gration. Rather, I hope that by keeping a concrete case in mind one can better under-
stand abstract issues. It is, moreover, the concrete case behind much of the abstract
theoretical discussion of postnational identity and citizenship.

4. Habermas’s abstract theoretical formulations are not altogether separate from his
contributions to German public debate—in this case notably in relation to the incor-
poration of the East into a united but Western-dominated Germany, to the “histori-
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ans’ debate” over the legacy of the Third Reich, and to the contention over change
in the citizenship law, enacted in watered down form to allow the children of immi-
grants rights to “naturalization.”

5. For thoughtful examples, see essays in Daniele Archibugi and David Held, eds.,
Cosmopolitan Democracy (Cambridge: Polity Press, 1995) and Daniele Archibugi, David
Held, and Martin Köhler, eds., Re-Imagining Political Community (Cambridge: Polity
Press, 1998) and the more sustained exposition in David Held, Democracy and the
Global Order: From the Modern State to Cosmopolitan Governance (Cambridge: Polity,
1995). Habermas offers a similar call in The Inclusion of the Other (eds. C. Cronin and
P. De Greiff; Cambridge, MA: MIT Press, 1998). See the essays connecting the present
to Kant’s cosmopolitan project in James Bohman and Matthias Lutz-Bachmann, eds.,
Perpetual Peace: Essays on Kant’s Cosmopolitan Ideal (Cambridge, MA: MIT Press, 1997).

6. I have discussed nationalism as a discursive formation in Nationalism (Bucking-
ham: Open University Press, 1997).

7. See, for example, “Struggles for Recognition in the Democratic Constitutional
State,” Habermas’s surprisingly fierce response to Charles Taylor’s “The Politics of
Recognition” (both in Amy Gutmann, ed., Multiculturalism: Examining the Politics 
of Recognition. Princeton: Princeton University Press, rev. ed., 1994). On the cos-
mopolitan side, see Janna Thompson’s distorting examination of “communitarian”
arguments, “Community Identity and World Citizenship,” 179–197 in Daniele
Archibugi, David Held, and Martin Köhler, eds., Re-imagining Political Community:
Studies in Cosmopolitan Democracy (Cambridge: Polity Press, 1998).

8. The Inclusion of the Other, 117.

9. The Inclusion of the Other, 115.

10. Michael Warner’s Republic of Letters (Cambridge, MA: Harvard University Press,
1988) is especially informative on the ways in which debate in print informed the
constitutive American public. Larry Siedentrop has noted the surprising asymme-
try between the intensive and intellectually vital public discussion that informed
America’s founding and the relative absence of such debate in contemporary
Europe; Democracy in Europe (London: Penguin, 2000). It is in this sense, I am sug-
gesting here, that Europe is being given shape and solidarity from economic inte-
gration, political institutions, and even some growing cultural commonalties far more
than any founding public sphere.

11. Arendt, On Revolution (New York: Penguin, 1977; orig. 1963); see also The Human
Condition (Chicago: University of Chicago Press, 1958).

12. The idea of a social imaginary derives from Cornelius Castoriadis, though my
own usage is different. For Castordiadis it addresses the dimensions of society not
graspable as a functional system nor as a network of symbols, but crucial to the idea
that there can be a social choice about the functional and symbolic order or social
life. The imaginary includes “significations that are not there in order to represent
something else, that are like the final articulations the society in question has
imposed on the world, on itself, and on its needs, the organizing patterns that are
the conditions for the representability of everything that the society can give to itself,”
The Imaginary Institution of Society (Cambridge, MA: MIT Press, 1987, orig. 1975), 143.
Compare Taylor: “The social imaginary is not a set of ‘ideas’; rather it is what enables,
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through making sense of, the practices of a society.” “Modern Social Imaginaries,”
draft ms., 1.

13. “Modern Social Imaginaries,” draft ms., 1.

14. Charles Taylor, Sources of the Self (Cambridge: Harvard University Press, 1989).

15. I have explored these issues in Nationalism (Minnesota, 1997).

16. The Inclusion of the Other, 115.

17. Emphasis on the public sphere also suggests a greater freedom in the important
sense that it treats culture-forming activity as an open-ended process. As Arendt sug-
gested, it is never entirely possible to know where activity in public will lead or what
will be created. Just as culture is produced and reproduced, not simply inherited, so
creativity not simply tolerance mediates cross-cultural relations.

18. Jürgen Habermas, The Structural Transformation of the Public Sphere (Cambridge,
MA: MIT Press, 1989; orig. 1962). It is worth noting that the classical vision of the
public sphere that Habermas articulates does stress that citizens forge a public sphere
through their interactions with each other; it is not simply called into being top-down
by subjection to a common power. Indeed, in line with a long tradition of political
theory, including Locke, subjects of a state become citizens by virtue of their capac-
ity for lateral communication.

19. Emile Durkheim, The Division of Labor in Society (New York: Free Press, 1975; orig.
1893).

20. Durkheim has puzzled a century of commentators by insisting that in principle
organic solidarity knit people together more tightly and all the failures of modern
social integration were merely exceptions to the rule. What is clear is that organic
solidarity can knit together larger populations.

21. Note that power is not in itself the basis for a conception of social solidarity; sub-
jection as such is not solidarity, though it may create a polity. This is why the ideal
cases of pure despotism place a premium on the absence of active unity among the
subjects.

22. By the same token, interests are therefore not fixed or objectively ascertainable.
They vary with the salience of different identities to individuals. Not all individual
identities reflect categories of similarity to others, and while there may be an element
of choice, much identification happens outside conscious recognition or choice.

23. On the effort to distinguish networks of relations from shared sentiments, 
see Calhoun, “Community: Toward a Variable Conceptualization for Comparative
Research,” Social History, vol. 5 (1980) no. 1, 105–129. On the problematic extension
of the concept of community from networks of concrete, interpersonal relationships
to broad cultural or political categories, see Calhoun, “Nationalism, Political Com-
munity, and the Representation of Society: Or, Why Feeling at Home Is Not a Sub-
stitute for Public Space,” European Journal of Social Theory, vol. 2 (1999) no. 2, 217–231.
Such networks are sharply limited in capacity to constitute the social order of a
complex, large-scale society. The overall order of such a society is necessarily shaped
much more by the mediation of markets, formal organizations, and impersonal com-
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munications. See Calhoun, “Imagined Communities and Indirect Relationships:
Large Scale Social Integration and the Transformation of Everyday Life,” in 
P. Bourdieu and J. S. Coleman, eds.: Social Theory for a Changing Society (Boulder, CO:
Westview Press, 1991), 95–120 and “The Infrastructure of Modernity: Indirect Rela-
tionships, Information Technology, and Social Integration,” in H. Haferkamp and N.
J. Smelser, eds.: Social Change and Modernity (Berkeley: University of California Press,
1992) 205–236. The conception of categories and networks is indebted to Siegfried
Nadel, Theory of Social Structure (London: Cohen and West, 1957). It has also been
employed creatively by Harrison White in dispersed work partially summarized in
Identity and Control (Princeton: Princeton University Press, 1992). White sees networks
as basic, categories as more typically epiphenomenal, and he believes a structural
network theory can dispense with the need for separate reference to functional inte-
gration. He does not consider publics.

24. In an unpublished manuscript (forthcoming in revised form in his Publics and
Counterpublics (Cambridge, MA: Zone Books)), Michael Warner helpfully lists five
dimensions to the meaning of public:

1. A public is self-organizing.

2. A public is a relation among strangers.

3. The address of public speech is both personal and impersonal.

4. A public is the social space created by the circulation of discourse.

5. Publics exist historically according to the temporality of their circulation.

25. Arendt, The Human Condition (Chicago: University of Chicago Press, 1958).

26. The Human Condition (Chicago: University of Chicago Press, 1958), 50, 52.

27. The plurality Arendt emphasized extended not only to subjects but to public
spaces that in modern large-scale societies she thought would inevitably need to be
many and imperfectly integrated. See Crises of the Republic (New York: Harcourt,
Brace, Jovanovich, 1972), 232; also Calhoun, “Plurality, Promises, and Public Spaces,”
232–259 in C. Calhoun and J. McGowan, eds.: Hannah Arendt and The Meaning of 
Politics (Minneapolis: University of Minnesota Press, 1997).

28. Habermas reaffirms this emphasis in more recent work: “the ‘literary’ public
sphere in the broader sense, which is specialized for the articulation of values and
world disclosure, is intertwined with the political public sphere,” Between Facts and
Norms, 365. His recent work, however, is less state centered.

29. This sheds some light on disputes over whether Habermas’s theory implies a
unitary public sphere or multiple publics (Nancy Fraser, “Rethinking the Public
Sphere: A Contribution to the Critique of Actually Existing Democracy,” 109–142 in
C. Calhoun, ed., Habermas and the Public Sphere (Cambridge, MA: MIT Press, 1992);
Michael Warner, “Public and Private” in Gil Herdet and Catherine Stimpson, eds.,
Critical Terms for the Study of Gender and Sexuality (Chicago: University of Chicago Press,
forthcoming). Clearly publics may be multiple in several senses, but where public dis-
course addresses and/or is occasioned by a state, there is a pressure for reaching
integration at the level of that state. The plural publics need relation to each other
in a public sphere if they are to be able to facilitate democracy within that state by
informing its actions.
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30. Habermas, The Inclusion of the Other (Cambridge, MA: MIT Press, 1998), 153.

31. In Structural Transformation, Habermas’s attention was focused not just on the
ideals of public life, but on the question of why apparently democratic expansions
in the scale of public participation had brought a decline in the rational-critical char-
acter of public discourse, a vulnerability to demagogic and mass-media manipulation,
and sometimes a loss of democracy itself. The distorted publicity of American-style
advertising, public relations, and political campaigns was a manifest focus, but an
underlying concern was also the way in which public life lost its links to both democ-
racy and rational-critical understanding in the Third Reich.

32. Inclusion of the Other, 141.

33. Ibid.

34. “Rethinking the Public Sphere: A Contribution to the Critique of Actually Exist-
ing Democracy,” in Craig Calhoun, ed., Habermas and the Public Sphere (Cambridge,
MA: MIT Press, 1992), 109–142.

35. Warner, Publics and Counterpublics. Warner rightly questions Fraser’s identifica-
tion of counterpublics with “subalterns,” noting that many groups not clearly in sub-
altern positions identify themselves by contraposition to the dominant culture or
institutions of a society, and that they may constitute counterpublics opposed to the
dominant patterns of the public sphere. His chief example is the Christian right in
the United States. The new populist right wing in Europe appears largely similar in
this respect. Electoral victors take pride in describing themselves as outsiders to dom-
inant institutions, even while claiming to be the ultimate insiders to, and defenders
of, national traditions.

36. I distinguish the idea of a “gay public” from a “queer counterpublic” to make
two points. One, following Warner (in The Trouble with Normal, Durham: Duke Uni-
versity Press, 1999), there is a tension among gay men and lesbians over both prac-
tical politics and discursive practices focused specifically on the question of whether
to demand reduction of the demarcation of gay from straight or to assert queer iden-
tities in a potentially disruptive (and/or liberating) fashion. Second, distinction of a
gay public from a queer counterpublic is a reminder that not all demarcation of
publics is necessarily the production of counterpublics.

37. Habermas famously focused only on the bourgeois public sphere, contrasting it
to an earlier aristocrat-dominated public, thus sparking complaints that he neglected
the proletarian public sphere. See crucially Oscar Negt and Alexander Kluge, The
Public Sphere and Experience (Minneapolis: University of Minnesota Press, 1993; 
orig. 1964); see also Geoff Eley, “Nations, Publics and Political Cultures: Placing
Habermas in the Nineteenth Century,” in Calhoun, ed. Habermas and the Public Sphere.
Cambridge, Mass: MIT Press, 1992, 289–339. But Habermas and Negt and Kluge both
accept the separation between bourgeois and proletarian as already established based
on objective economic conditions rather than as something forged in large part in
the contestation within and over the public sphere. Habermas thus posits inclusion
as an issue about the later broadening of the public sphere rather than a formative
theme from the start. Tactics like raising taxes on newspapers to discourage the
popular press (or disparaging workers as insufficiently rational) were, in a sense,
counterpublic mobilization from above.
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38. See, among many in this large literature, Nancy Fraser, Unruly Practices 
(Minneapolis, MN: University of Minnesota Press, 1992) and Justice Interruptus (New
York: Routledge, 1997); Jean Bethke Elshtain, Public Man, Private Woman (Princeton:
Princeton University Press, 1993); Michael Warner, “Public and Private,” in Cather-
ine Stimpson, ed.: Blackwell Companion to Gender Studies (Cambridge, MA: Blackwell,
forthcoming). See also the early response to Habermas and very different develop-
ment of the idea of public sphere in Oscar Negt and Alexander Kluge, The Public
Sphere and Experience (Minneapolis: University of Minnesota Press, 1993; orig., 1964).

39. In a similar sense, many approaches to multiculturalism treat ethnicity and com-
munity as terrains of privacy—protected precisely because they are not public. The
discourse of rights encourages both communitarian advocates and liberal critics to
ask what kind of private right—of individuals or groups—might protect differences
rather than what kind of public good it is, or what kind of public claim supports it.

40. Structural Transformation of the Public Sphere (Cambridge, MA: MIT Press, 1989;
orig. 1962), 36.

41. Ibid., 131.

42. See Michael Warner: Letters of the Republic (Cambridge, MA: Harvard University
Press, 1992).

43. Between Facts and Norms, chapter 8.

44. This dimension is one of the important reasons not to see the public sphere as
simply a setting for rational-critical debate among citizens already formed in private
life. It is largely through participation in public life that people can become good
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