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International Organizations and
Implementation

The end of the Cold War, increased globalization, and the intensification of
regional and functional cooperation have all produced a greater interest in the
role of international organizations, rightly so, since they increasingly take part in
global governance as over-burdened governments become more and more
willing to transfer responsibility to them or need to work through them.

This edited volume assesses the impact of international organizations in the
implementation of internationally agreed policies. Comparing a broad range of
international organizations across different issue areas, the case studies in this
volume challenge conventional wisdom in several respects. For example, they
show that international organizations not only use the resources that they
possess in a more flexible manner than the literature suggests, but that organi-
zations which lack strong enforcement tools are not necessarily any less effect-
ive than ones which have such tools at their disposal as they can offer technical
advice or are respected among states.

Furthermore, the normative power of international organizations appears to
play a far more important role in implementation than previously assumed.
Regarding domestic-level factors, the empirical studies of both established and
new democracies reveal that deeply entrenched institutions and the opposition of
powerful societal or state actors can frustrate the work of international organi-
zations, yet they do not necessarily paralyze them nor is their absence a guaran-
tee for influence.

International Organizations and Implementation will be of great interest to
students and scholars of international politics, public policy and policy analysis
as it helps to fill a gap in the existing literature with chapters that are compara-
tive in nature as well as theoretically grounded.

Jutta Joachim is Associate Professor of Political Science at the Leibniz Univer-
sity Hannover, Germany. Bob Reinalda is Senior Lecturer in International Rela-
tions at the Department of Political Science, Radboud University Nijmegen, the
Netherlands. Bertjan Verbeek is Professor of International Relations at
Radboud University Nijmegen, the Netherlands. He is also Associate Researcher
at the Paul Nitze School of Advanced International Studies, the Johns Hopkins
University, Bologna, Italy, and at Crismart, Stockholm, Sweden.
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Series editor’s preface

The book title nicely delineates the theme of this book: international organi-
zations (IOs) can play several roles in the process of policy implementation. In
some cases, they may act as enforcers, directly putting pressure on those who do
not implement international agreements while in other instances they may take
up the role of managers which oversee the implementation process. More
recently, scholars have pointed to the fact that I[Os may sometimes be even more
effective if they emphasize their legitimacy and use their moral authority to
further the implementation of agreed policies.

While the enforcement approach requires not only monitoring but also insti-
tution building by creating robust complaints procedures and possibilities for
sanctioning, the managerial approach puts more emphasis on problem solving
by offering expertise, help and assistance. It is often the case, as Miriam Hart-
lapp writes in this volume, that ‘non-implementation is due to financial, admin-
istrative or technical shortcomings rather than to opposition to internationally
agreed norms’, and it is here where 1Os can intervene without using coercive
means. A third approach emphasizes the normative power of 10s which often
(though by no means always!) enjoy a high level of legitimacy which can be
used as an additional resource in implementation processes.

In an age where IOs are increasingly taking over specific tasks from nation
states, we need to know more about the precise levers that IOs have at their dis-
posal in order to ensure that international agreements are translated into
domestic rules and regulations. Furthermore, the three approaches mentioned
above should be viewed as complementary rather than competing, and it is
important to analyse patterns of interaction and reinforcement between them.

The current volume looks at the conditions under which these strategies are
employed in a particular mix and, as the editors point out in their introduction,
‘attempts to provide some first insights about the scope conditions of the various
implementation approaches’. Evidently, specific national factors also play an
important role, and this is why the degree of fit between internationally agreed
requirements and domestic policy regimes also needs to be considered. Equally,
even the most elaborate sanction mechanism of an IO may not be effective if
powerful domestic veto players like interest groups or political parties pursue
other goals. Finally, the degree of regime consolidation may be an independent
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factor, which can explain why IOs can expect implementation to be smoother in
some countries than in others.

Part II of this volume takes a comparative perspective on the three different
approaches covering such different 10s like, among others, the ILO, the OECD
and the WTO. To be sure, the inclusion of the EU may raise some eyebrows as it
is, in several respects, an exceptional case. Yet, the fact that the EU has excep-
tional enforcement powers serves as a useful point of reference in comparative
analysis. Furthermore, the EU is not a single actor but a conglomerate of differ-
ent decision-rules and coercive powers which explains why the editors have two
entries for the EU in Figure 13.1 of their concluding chapter. Part I1I changes the
perspective and looks at the specific national factors that can impede implemen-
tation. The case studies include very different types of polities ranging from
established western European democracies to transition countries inside and
outside the EU. Several case studies show that ‘goodness of fit’ and the exist-
ence of domestic allies are relevant factors in explaining variation of implemen-
tation.

As the editors point out in their conclusion, the volume clearly shows that,
contrary to other claims, I0s ‘combine different approaches to implementation
in different creative ways’. One reason for this creativity is, among others, the
need for IOs to keep a watchful eye on their credibility. In other words, even
when enforcement is possible because coercive means are available, manage-
ment supported by moral authority may yield more sustainable results.

Thomas Poguntke, Series Editor
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Introduction






1 International organizations and
implementation

Pieces of the puzzle

Jutta Joachim, Bob Reinalda and Bertjan Verbeek

1 International organizations and policy implementation

International organizations (IOs) nowadays seem ubiquitous. It is hard to
imagine any policy domain at the international level in which IOs are not
involved in some way or other. The growing importance of IOs in global gover-
nance, which is related to the rise of globalization and the end of the Cold War,
has prompted students of international relations to reflect once again on their
status. Rather than perceiving 10s merely as extensions of states or arenas in
which to build winning coalitions, scholars increasingly view them as actors in
their own right which play an ever more salient role in global politics than previ-
ously envisioned (e.g. Barnett and Finnemore 1999, 2004; Dijkzeul and
Beigbeder 2003). As recent studies have aptly demonstrated, IOs can be agenda
setters (e.g. Pollack 1997; Reinalda and Verbeek 1998), adjudicators (Alter
2001) and teachers (Finnemore 1996) and can affect decision-making processes
(Reinalda and Verbeek 2004).

This edited volume builds on the growing body of literature which works on
the assumption that rather than merely being the instruments of states, IOs can
influence the course of international events. It seeks to determine the role of 10s
in implementation processes and explores the following questions:

1 What resources do IOs have at their disposal to ensure that states follow
through on their international commitments, and how effective are these?

2 How do domestic institutions, actors and political processes impede or facil-
itate the efforts of 10s?

Why study the role of IOs in implementation? First, states are increasingly dele-
gating the implementation of international agreements and policies to 1Os
(Hawkins et al. 2006). The World Trade Organization (WTO), for example, has
become a major player in interpreting and ensuring compliance with its rules.
1Os, such as the Food and Agriculture Organization (FAO), the United Nations
High Commissioner for Refugees (UNHCR) or the World Health Organization
(WHO), are engaged in missions throughout the world, delivering food to those
in need, preventing the spread of diseases or providing shelter. The North
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Atlantic Treaty Organization (NATO) and the United Nations (UN) are monitor-
ing and administering peace agreements in Kosovo and the Democratic Republic
of Congo. The International Bank for Reconstruction and Development (IBRD,
also known as World Bank), meanwhile, has launched an anti-corruption cam-
paign and closely monitors both the preparation and the implementation of
development-aid projects in recipient countries.

Second, despite the growing involvement of I1Os in implementation, we still
know very little about how they do their job, what instruments they have at their
disposal and which of them they use to ensure that states take action to meet
their global commitments. Most of our insights stem from studies on the Euro-
pean Union (EU) (e.g. Knill and Lenschow 2000; Borzel 2001; Falkner et al.
2005) which examine the likelihood of member states to comply with Commun-
ity directives or regulations (see Mastenbroek 2005 for an overview). While
these enquiries provide a valuable starting point for generating hypotheses and a
baseline for comparison, they are of limited applicability. Given that the EU is
the most institutionalized organization to date and equipped with exceptionally
strong enforcement powers (Ziirn and Joerges 2005), including legal and finan-
cial penalties, findings regarding its role in implementation cannot easily be gen-
eralized to include other more conventional 10s, which do not possess such
tools. In addition to research on the EU, implementation has also figured in the
literature on environmental regimes (e.g. Victor ef al. 1998; Young ef al. 1999).
However, scholars have been much more interested in the effectiveness and
problem-solving capacity of such regimes (Ziirn and Joerges 2005), as opposed
to examining how international agreements are translated into domestic-level
policies and what specific role IOs play in this process.

Third, partly owing to the paucity of empirical research, there is an ongoing
debate among scholars as to how to ensure compliance with international agree-
ments. While some suggest that enforcement is the only way to prevent states
from reneging on internationally agreed commitments (Downs et al. 1996),
others, by contrast, argue that a managerial approach consisting of knowledge
transfer and financial assistance will yield more satisfactory results (Chayes and
Chayes 1993, 1995). These two approaches have hitherto been viewed as mutu-
ally exclusive, so that it was either the iron fist — enforcement — or the velvet
glove — management — that were assumed to prompt states to take certain
actions. Recently, a third perspective has been developed which stresses 10s’
less tangible resources, such as their authority and legitimacy (e.g. Barnett and
Finnemore 1999, 2004). Yet, similarly to the previous two, we still know little
about its scope conditions, that is, how and when these resources matter.

This volume aims at a better understanding of the role 10s play in implemen-
tation by comparing a broad range of organizations in a variety of policy areas.
It is the third in a series of books about IOs in a changing global environment.
The first investigated the autonomy of 10s (Reinalda and Verbeek 1998); the
second examined decision making within them (Reinalda and Verbeek 2004).
The findings of the current volume are revealing in several respects. The case
studies show that IOs not only use the resources at their disposal in a more
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flexible way than the literature suggests, but that IOs which lack strong enforce-
ment tools are not necessarily any less effective than those which have these at
their disposal. Furthermore, the case studies also suggest that the normative
power of 10s plays a far more important role than previously assumed. Regard-
ing domestic-level factors, we find that while deeply entrenched domestic insti-
tutions and the opposition of powerful societal or state actors can frustrate the
work of 10s, they do not necessarily paralyse them.

In this introduction, we will ‘set the table’ for the subsequent chapters.
Section 2 discusses the concept of implementation, distinguishing it from effec-
tiveness and compliance. Drawing on different international relations
approaches, in Section 3, we will identify and discuss two major factors in the
literature which may empower or restrict IOs in implementation:

1 the resources of IOs
2 domestic-level factors.

While the former include both enforcement measures, such as monitoring and
sanctioning, and softer instruments, such as managerial skills or authority, the
latter include the nature of political systems (especially mature versus new
democratic states), domestic institutions and the power of societal groups,
bureaucracies or civil services. Finally, Section 4 offers an overview of this
volume.

2 Defining implementation

Traditionally, implementation has been the subject of policy and legal studies as
well as public administration. Research on this subject flourished during the
1970s and 1980s but came to a halt during the last decade. Reflecting on the
very latest research on implementation, Saetren (2005) lists a number of reasons
for the declining interest in implementation, including:

1  a protracted debate about the fop-down and bottom-up approaches — that is,
whether to examine the agency or bureaucracy in charge of it or whether to
pay closer attention to the political process and/or societal effects which it
brings about;

2 an alleged selection bias towards cases involving implementation failure;

3 growing doubts among scholars about the extent to which the policy process
could be neatly segmented into discrete stages that progressed sequentially
from agenda setting, through adoption, implementation and subsequent
policy phases.

While many policy scholars already began to characterize implementation as
‘yesterday’s issue’ (Hill 1997), ‘out-of-fashion’ or even ‘dead’ (Saetren 2005),
there has been a renewed interest in the subject in recent years. One change has
been, however, that students of international relations and comparative politics
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have joined the debate (e.g. Falkner ef al. 2005; Ziirn and Joerges 2005). This
trend may be explained, on the one hand, by the growing number of inter-
national agreements and, on the other hand, by the debate about whether, when
and how these agreements matter.

Broadly defined, implementation refers to the translation of agreed-upon
international agreements into concrete policies and manifests itself in the adop-
tion of rules or regulations, the passage of legislation or the creation of institu-
tions (both domestic and international) (Victor et al. 1998: 4). Although often
used interchangeably, implementation differs from compliance and effectiveness
(see Figure 1.1). Unlike compliance, which asks whether ‘the actual behaviour
of a given subject conforms to prescribed behaviour’ (Young 1979: 3; Simmons
1998: 78; Victor 1998; Victor ef al. 1998), implementation pays close attention
to the concrete actions which state officials take (or fail to take) to meet inter-
national agreements. Effectiveness, by contrast, is concerned with the impact of
internationally agreed-upon policies and varyingly defined as the degree to
which a rule induces changes in behaviour that promote the underlying object-
ives of the rule, the degree to which it improves the state of the underlying
problem or the degree to which it achieves its policy objectives (Keohane ef al.
1993: 7; Young 1994: 140-62; Young et al. 1999). Although they are distinct
concepts, compliance, effectiveness and implementation are not entirely unre-
lated. For states to be either in line with international agreements or for these
agreements to be consequential, passing a law or establishing new institutions
may be a critical and necessary step (Raustiala and Slaughter 2001: 539). By the
same token, a lack of effectiveness or compliance may require responsible actors
to do more in terms of implementation.

Whereas compliance and effectiveness are static notions that refer to the
nature of policies at a specific moment, implementation is a much more dynamic
phenomenon, because it presupposes the mobilization of resources on the part of
the various actors involved. These actors include 10s, to which states may have
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Figure 1.1 Implementation as part of the policy cycle.
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delegated elements of implementation. For example, I0s may have been tasked
with monitoring and reporting on the actions that the responsible national actors
are supposed to take, or they may have been asked to assist governments
actively in meeting their international commitments by delivering certain
resources. Less frequently, IOs themselves are entirely in charge of implementa-
tion, but even in these cases, governments still remain crucial actors, because
implementation ‘on the ground’ depends on facilities that only national (or even
local) authorities can provide (see e.g. Caplan 2005).

In addition to IOs, other actors may play a role in the implementation
process. Other international actors may become engaged, such as non-
governmental organizations (NGOs), other intergovernmental organizations or
their specialized bodies that are also active in the specific field. Nationally, gov-
ernmental agencies, political parties, NGOs, interest groups or the media may
have a stake in specific policy outcomes or have special resources at their
disposal, and therefore they too may become part of implementation. As the
subsequent chapters illustrate, these actors may impede, or facilitate, the work
of 10s.

For analytical reasons, in this volume, we treat implementation as a distinct
phase of the policy cycle, which requires the mobilization of resources. We
assume that implementation follows the adoption of an international agreement
and may or may not bring a state into compliance with that agreement. Imple-
mentation may have both intended and unintended effects depending on what
measures are taken, or resisted, by responsible parties at the domestic level.
Nevertheless, we are aware that, empirically, policy making is more complex
and recursive, so that implementation as a phase cannot be clearly separated
from other phases of the policy cycle. Two observations help to illustrate this
point. First, apart from national efforts to meet international commitments,
implementation may also evolve into what Puchala (1975: 496) once referred to
as ‘post-decisional politics’ — that is, an opportunity for actors to revive political
battles already fought in earlier phases of the policy cycle (see also Hill and
Hupe 2002: 8). In particular, implementation may be used by individual actors
who had been dissatisfied with the internationally adopted policy to alter its
content and therefore pose a challenge for satisfied actors to ensure that the
agreed-upon policies are carried out as agreed (Hill 1997: 381; see Falkner et al.
2004 for a more sceptical assessment of whether ‘post-decisional politics’ in fact
takes place). Second, implementation may also set in motion feedback loops.
For example, an international agreement which has been adopted may subse-
quently be revised and altered due to uncertainties as to how individual articles
are to be understood. This may occur as a result of difficulties that were encoun-
tered during national implementation, because of new information that has
become available or because of changes in the broader context. In short, and as
Figure 1.1 illustrates, the lines between implementation, decision making and
agenda setting, on the one hand, and implementation, compliance and effective-
ness, on the other hand, may in practice be much more blurred and intercon-
nected than can be accounted for in this volume. A lack of effectiveness or
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insufficient compliance may require actors to take additional action at the
domestic level (implementation) and prompt them to propose a new agreement
(agenda setting) or to make amendments to the existing one (decision making).
Kingdon’s (1984) notion of various simultaneously operating policy ‘streams’
may, therefore, be more appropriate than that of distinct ‘phases’.

3 International organizations and implementation

Which instruments and tools do IOs have at their disposal to ensure the transpo-
sition and further implementation of international agreements at the domestic
level? How can they ensure successful implementation? Are some organizations
better able to ensure that states and other actors take action at the domestic level
than others, and if so, what accounts for that difference? Drawing on the imple-
mentation and compliance literature, we have generated two sets of variables
which we assume to affect the ability of 10s to assert their power during the
implementation phase. These are institutional resources and domestic politics.

3.1 Institutional resources: enforcement power, managerial skills
and authority

With respect to the resources that 10s have available, two perspectives have
evolved as to which matter most. These are known as the enforcement and man-
agerial perspectives. According to Raustiala and Victor (1998: 681), they ‘reflect
different visions of how the international system works, the possibilities for gov-
ernance with international law, and the policy tools that are available and should
be used to handle implementation problems’. In recent years, a third perspective
has become more prominent which stresses the authority and legitimacy of 10s
and is known as the normative perspective (see Table 1.1).

The enforcement approach suggests that implementation of, and compliance
with, international agreements is best ensured through coercive means. Accord-
ing to Downs et al. (1996: 385), who are major proponents of the approach, a
‘punishment strategy is sufficient to enforce a treaty when each side knows that
if it cheats it will suffer enough from the punishment that the net benefit will not
be positive’. Drawing on insights from political economy, game theory and
collective action theory, the enforcement perspective rests on a consequentialist
logic. States are rational actors that weigh the costs and benefits of entering into
an international agreement, adhering to it and taking action in accordance with
it. Whether states are willing to comply and implement particular aspects of the
international agreement hinges on the incentive structure. They are more likely
to stick to their commitments, pass domestic laws or establish institutions if the
benefits outweigh the costs but more prone to remain inactive and stray from the
terms of the agreement if the likelihood of this being detected is minimal.

The enforcement approach would lead us to expect that IOs can influence and
ensure implementation, if they have coercive measures at their disposal. Two
such tools are particularly crucial: monitoring and sanctioning (Downs et al.
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Table 1.1 Implementation approaches

Enforcement Management Normative
approach approach approach
Resources *  Naming and *  Monitoring on the *  Authority and
shaming, i.e., basis of state legitimacy
judging on the reporting, expert
basis of state committees,
reporting, expert inspections, or
committees, NGO reports
inspections or »  Capacity building
NGO reports and problem
» Sanctions, e.g. solving through
economic or expert advice,
military sanctions, rule interpretation,
adjudication financial or
financial penalties, technical
or naming and assistance
shaming

1996; Dorn and Fulton 1997; Underdal 1998). While the former increases trans-
parency among the states that are party to the agreement and ensures that viola-
tors are detected, the latter means punishment for those who shirk their
obligations. Monitoring the behaviour and actions of treaty parties generally pre-
cedes sanctioning, which sets in only after a state has failed to follow through on
its international commitments.

Monitoring can take various forms. In some cases, states party to the inter-
national agreement may be expected to provide regular progress reports about
their activities at the national level to the 10 overseeing the implementation
process. In other cases, the agreement may establish a particular committee
which assesses these reports and then advises countries what action to take. For
example, the Committee on the Elimination of All Forms of Discrimination
Against Women (CEDAW), which comprised independent experts from differ-
ent countries, was established in 1979 to monitor the implementation of the
UN’s Women’s Convention (Joachim 2004). In other cases, monitoring may
occur on the ground with 1O representatives travelling to a particular country to
assess whether, and how, a government is meeting its international commit-
ments. The representatives of the International Atomic Energy Agency, who
conduct on-site inspections, are an example of this. Finally, rather than engaging
in these kinds of ‘in-house monitoring’, I0s may rely on outside actors. They
may receive ‘shadow reports’ from NGOs or other societal actors to assess the
progress of a country in the implementation of an international agreement. These
private reports may ‘correct’ or complement the information provided by gov-
ernments. Alternatively, IOs may rely on a complaints procedure which gives
individual citizens or other countries the opportunity to report treaty violations.
For example, individuals can call on the European Court of Human Rights if
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their rights have been breached and their appeals turned down by national
courts. Such procedures may be provided for in international conventions or in
additional protocols to these conventions.

Like monitoring, sanctioning takes various forms. In the case of the EU, Tall-
berg (2002: 617-20) shows that with respect to ‘First-Pillar’ policy areas (i.e.
those pertaining to the Economic and Monetary Union), the Commission can draw
on a range of measures to reign in a state which is failing to follow through on an
international agreement. This starts with the ‘naming and shaming’ of non-
compliant countries, involving the media or publishing scoreboards on state viola-
tions. It continues with an infringement procedure, in which the European Court of
Justice decides whether, and in what way, the respective country has violated EU
law. The process concludes with the imposition of monetary penalties. The EU,
however, is exceptional in this respect. Few other 10s possess enforcement powers
of this range and magnitude. The only organizations that come close — at least as
the instruments are concerned — are the European Court of Human Rights, the
WTO with its dispute settlement system and the UN Security Council, which can
impose military or economic sanctions. However, unlike the EU, in which supra-
national bodies can act relatively independently with respect to First-Pillar policy
areas, the use of enforcement instruments by these IOs is severely constrained by
the political will of the member states. The enforcement measure that most other
IOs have at their disposal is that of ‘naming and shaming’. In contrast to economic
or military sanctions, where states that fail to follow through on their international
commitments may suffer material costs, naming and shaming targets a violator’s
reputation and standing in the international community.

Scholars in recent years have become increasingly critical of the enforcement
approach. Not only do they argue that there are few IOs which have (effective)
sanctioning mechanisms at their disposal, but they also question the appropriate-
ness of coercive measures since, from their perspective, the implementation of,
and compliance with, an international agreement is less a matter of willingness
than of ability and capacity. Proponents of this position generally belong to what
has become known as the ‘managerial perspective’.

Contrary to the enforcement position, which stresses incentives and rationally
calculating actors, the managerial perspective operates from the assumption that
the decision to implement or comply with international agreements is ‘a plastic
process of interaction among the parties concerned in which the effort is to re-
establish, in the micro-context of the particular dispute, the balance and advant-
age that brought the agreement into existence’ (Chayes and Chayes 1995: 303).
Whether or not a state will take the action required through the international
agreement is contingent on:

1 the ambiguity and indeterminacy of treaties because their language may be
unclear or imprecise;

2 the resource and capacity limitations of states;

3 uncontrollable social or economic changes (e.g. Brown Weiss and Jacobson
1998).
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For these reasons, proponents of the managerial perspective consider ‘arrange-
ments featuring enforcement as a means of eliciting compliance ... not of much
use’ (Young 1994: 74). Rather than monitoring and sanctioning, they stress
problem solving and capacity building, rule interpretation and transparency.
Chayes and Chayes (1995: 303) explain why they give precedence to such
measures:

As in other managerial situations, the dominant atmosphere is that of actors
engaged in a cooperative venture, in which performance that seems for
some reason unsatisfactory represents a problem to be solved by mutual
consultation and analysis, rather than an offence to be punished.

According to the managerial perspective, outside actors — such as 1Os, their
bureaucracies and agencies — may play an important role in implementation
because they can help countries to develop capacities to take the steps needed
(Haas et al. 1993). Given that 1Os generally possess specialized expertise, they
can provide technical assistance to the country in question. Moreover, IOs can
offer help in interpreting or clarifying individual parts of the agreement. This
can take the form of dispute settlement, such as those conducted by the WTO,
formal adjudication through international courts or informal and non-binding
mediation processes (Tallberg 2002: 612). Finally, some IOs may even be able
to ease the burdens associated with implementation by providing financial
assistance.

In addition to the enforcement and managerial approaches, a third perspective
has developed in recent years which stresses the normative power of 10s in
influencing states to adhere to international agreements. Drawing on construc-
tivist approaches, this strand of literature considers the authority of IOs a vital
resource. Power is, thus, not a matter of material but rather of intersubjective
factors. According to Barnett and Finnemore (1999: 708), the authority of 10s
flows from two sources. On the one hand, it results from control over informa-
tion and expertise. Specialized technical knowledge, training and experience can
enable the organization, its bureaucracies or agencies to carry out directives or
agreements more efficiently and also give them a power advantage over other
less well-informed actors. On the other hand, authority is a product of the fact
that 10s are perceived as rational and impartial (Boli 1999). This image can in
part be attributed to the rules and procedures that form the basis of their exist-
ence. But it is also reinforced by the 10s themselves, who ‘present themselves as
impersonal, technocratic, and neutral — as not exercising power but instead of
serving others’ (Barnett and Finnemore 1999: 708). According to the normative
approach, rather than coercing states or managing implementation, 10s use rea-
soned argument to persuade states that meeting their international commitments
is the appropriate and right thing to do (Risse 2000).

Drawing on this insight, we would expect to see the leverage of IOs to vary
with their perceived authority — that is, the degree to which they are recognized
as experts in a given issue area and the extent to which they are considered to be
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impartial. As a corollary of that, we may also find the role of IOs in implementa-
tion to be more, or less, circumscribed depending on the perceived legitimacy of
the rules and norms that they promote and on which they are founded. The more
that rules and norms are disputed and questioned, the less likely it is that states
will follow and accept their carriers. Finally, we should also find the power and
influence of 10s to vary with their perceived neutrality. The more IOs are seen
by governments as partial, the less likely they are to have governments adhere to
their international commitments.

Thus far, IO scholars have, for the most part, excluded the normative aspects
— such as the legitimacy and authority of 10s — from their discussions on imple-
mentation and viewed the remaining instruments — enforcement and manage-
ment — as essentially incommensurable, arguing either that coercive measures
are the only viable means to ensure the implementation of agreements (e.g.
Downs et al. 1996) or that capacity building leads to the most satisfactory
results. Such an ‘either-or’ logic appears problematic for various reasons. First,
it assumes that instruments can clearly be separated from each other and undis-
putedly assigned to one approach, so that monitoring and sanctioning are instru-
ments of enforcement, while financial and technical assistance belong to the
managerial approach. However, looking at the empirical record, doubts can be
raised about such categorizations. Enforcement measures may show effects that
could be attributed to the managerial perspective. For example, due to the
regular exchanges between 1Os and state parties, monitoring procedures may set
in motion learning processes which are generally associated with the managerial
perspective. Similarly, an IO’s impartiality may actually contribute to the effec-
tiveness of its shaming policies, or its rule interpretation may be much more
accepted if the respective 10 is perceived to be authoritative and impartial.
Second, the ‘either-or’ logic is also based on the assumption that if 10s have
enforcement instruments at their disposal, they will also use them. Yet, one can
conceive of conditions, where 10s may refrain from employing their strongest
weapons. For example, they may abstain from imposing sanctions because they
want to remain in good standing with their members and avoid offending them
or because they may lack the resources and knowledge to use the instrument
effectively. Third, more recent empirical studies also raise questions about the
assertion that implementation instruments are mutually exclusive. For example,
studying the EU, Tallberg (2002: 610) shows that it is precisely the twinning of
a coercive strategy — composed of monitoring and sanctioning — with a problem-
solving approach — based on capacity building, rule interpretation and
transparency — that ensures governments’ responsiveness to supranational
agreements.

These problems suggest that we might need a more differentiated approach to
study the implementation tools which 1Os have at their disposal. Rather than
approaching enforcement, capacity building and authority with an ‘either-or’
logic, it may be time to look into when, how and under what conditions each is
employed and when each matters. By comparing organizations that possess dif-
ferent resources to ensure that states follow through on their international com-
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mitments, this volume attempts to provide some first insights about the scope
conditions of the various implementation approaches.

3.2 Domestic-level factors

None of the above-mentioned perspectives deals explicitly with national-level
factors, which prompted scholars in recent years to issue a call to ‘bring
domestic politics back in’ (e.g. Mair 2004; Falkner et al. 2005). Particularly per-
tinent in this respect are the works of EU scholars who stress the role of
domestic institutions, norms and culture (e.g. Green Cowles et al. 2001; Jacoby
2005; Schimmelfennig and Sedelmeyer 2005). Studying compliance on the part
of Spain and Germany to EU environmental directives, Borzel (2000), for
example, finds that the degree of fit, or misfit, between EU and national policy
regimes determines whether a country will adhere to its supranational commit-
ments, while Knill and Lenschow (2001) observe that new EU regulatory instru-
ments that do not conform to existing institutional agreements at the national
level are more likely to meet resistance than those that do (see Mastenbroek
2005 for a critical discussion of the ‘fit” hypothesis).

Others, by contrast, suggest that interest groups or other societal actors are
pertinent factors affecting the implementation of international agreements.
Whether or not a state may take national-level action depends on the power of
the groups that would be positively or negatively affected by the international
agreement in question (Young 1979; Schachter 1991). For example, the more
power a group has that would suffer adverse effects from implementation, the
more reluctant a state might be to take steps in accordance with the agreement
due to fear of potential political ramifications, such as being voted out of office
during the next elections. Foot dragging regarding the implementation of inter-
national agreements can also occur if governmental authorities, rather than soci-
etal groups, are affected by the adjustments needed. In this case, rules that
require changes in well-established administrative structures, procedures or
practices at the national level may be met with resistance by bureaucracies with
vested interests in existing arrangements (Tallberg 2002: 628). By the same
token, polarization among political parties may hamper implementation since no
agreement can be reached on whether particular laws should be passed or insti-
tutions established.

Finally, scholars working in the liberal tradition have emphasized that the
type of government is a good indicator for how it may behave (e.g. Slaughter
1995). According to this line of thinking, mature democratic countries are more
likely to obey and respect international agreements and the involvement of 10s
than young democracies. The reasons for this are varied. On the one hand,
mature democratic governments are accustomed to the rule of law, consensual
agreements and independent judiciaries and would like to see these extended to
the international sphere. On the other hand, established democracies are more
prone to respect international agreements and move forward with implementa-
tion because they provide more freedom to private actors, such as NGOs. Keck
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and Sikkink (1998) as well as other authors (e.g. Jacobson and Brown Weiss
1997; Price 1997; Risse et al. 1999) demonstrated that these non-state actors can
heighten the pressure on governments to take domestic-level action by entering
into transnational coalitions.

What do these domestic-level factors mean for the role of 10s? How do
domestic-level factors affect the ability of IOs to ensure the implementation of
international agreements? Given that the contributors to this volume examine the
role of IOs in both the countries of the Organization for Economic Cooperation
and Development (OECD) and the countries in transition, we can examine
whether regime type matters for 1Os, as liberal theories would lead us to expect.
Do IOs enjoy more leverage in OECD countries than in transition countries or
vice versa? Are established democracies more accepting of 10 involvement than
fledgling ones? Under what conditions do societal groups matter? When are they
a potential asset for IOs and when an impediment? And does the fit, or lack of
fit, between norms and rules that are part of the international agreement and
those found at the domestic level matter? Is it easier for IOs to succeed with
implementation when pertinent domestic rules and norms are disputed, or less
firmly established, than when they are deeply entrenched and part of the political
culture? The chapters in Part III of this volume explore the relationship between
I0s and domestic-level factors.

4 Outline of the volume

The nature of this volume is comparative. The individual chapters contrast a
broad range of international governmental organizations across different issue
areas. Nearly all of the case studies by themselves are comparative in nature
because they either examine several organizations or analyse their activities
during different time periods or in different countries. The cases have been
selected on the basis of their saliency to states. Almost all of them include pol-
icies that affect the interests of the government itself or other important domestic
actors, such as trade or labour standards. They also include issues that touch the
core of state sovereignty, including taxation or education. In short, all cases
involve issue areas where hard-line realists would expect states to resist strong
IO involvement.

Concurrent with the variables we identify as critical for the influence of 10s
in the implementation phase, the volume is divided into two corresponding
parts. Part II of this volume is devoted to institutional resources and Part III to
domestic-level factors.

The chapters in Part II examine the plausibility of the three different
approaches discussed above: enforcement, management and normative. More
precisely, the respective authors investigate how these approaches and the
instruments pertaining to them are used and whether those 10s that are equipped
with enforcement powers have any significant advantage over IOs which have to
rely solely on ‘softer’ measures, such as problem solving or authority. Miriam
Hartlapp in Chapter 2 contrasts the EU and the International Labour Organi-
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zation (ILO) to assess the extent to which the implementation styles of the two
organizations are similar or different. Comparing the WTO and the OECD in
Chapter 3, Thomas Conzelmann examines when and under what conditions state
reporting procedures matter. He makes an interesting observation. Even though
the OECD has fewer enforcement measures at its disposal than the WTO, it fairs
much better when it comes to state reporting.

Although all of the case studies in this part of the volume address, to some
extent, the role of the 10’s authority, J. C. Sharman and Steffen Bauer do so
explicitly in Chapters 4 and 5. Sharman focuses on three IOs (the OECD, the
Financial Action Task Force and the Financial Stability Forum) engaged in the
implementation of new financial regulations for tax havens by public blacklist-
ing. He shows how implementation by blacklisting was effective in the short
term but proved damaging to the IOs involved in the long term. Bauer examines
the role of two secretariats in the implementation of international treaties pro-
tecting the ozone layer and preventing desertification. He illustrates how the
influence of IOs is closely related to their political activism. In Chapter 6,
George Christou and Seamus Simpson analyse an organization that is difficult to
categorize since it is neither governmental nor non-governmental: the Internet
Corporation for Assigned Names and Numbers (ICANN). It constitutes an inter-
esting case in which to study the role of IOs in implementation since ICANN is
equipped with significant enforcement power but lacks legitimacy among its
members. In Chapter 7, Kerstin Martens and Carolin Balzer focus on why the
EU and the OECD apply similar implementation strategies in the field of educa-
tion despite their institutional differences.

The case studies in Part III of this volume investigate how domestic-level
factors affect the role played by IOs in the implementation of international
agreements. Both Chapters 8 and 9 examine how domestic-level factors impede,
or facilitate, the efforts of the EU Commission in persuading member states to
follow through on their supranational commitments. While Anna van der
Vleuten in Chapter 8 studies the effects of the mobilization of domestic-level
actors in the implementation of the equal pay directive in three countries
(Germany, France and the Netherlands), Esther Versluis in Chapter 9 analyses
the impact of the different management styles of national inspection teams in the
implementation of environmental security regulations across four different coun-
tries (the Netherlands, the United Kingdom, Germany and Spain).

Chapters 10—12 are concerned with implementation in transition countries. In
Chapter 10, Dora Piroska explains why the recommendations of the Basel Com-
mittee on Bank Supervision regarding the regulation of commercial banks pro-
duced different outcomes in Hungary and Slovenia. Although both countries
transposed the requirements into their legal systems in 1991, they pursued
remarkably different paths thereafter. In Chapter 11, Pat Gray examines the
involvement of the International Monetary Fund and the IBRD in the civil sector
reform in Russia. He illustrates how their engagement started to prove more
effective when they moved away from enforcement and towards management in
the light of domestic and international opposition. Finally, in Chapter 12, David
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J. Galbreath provides answers for the observed differences in impact of the EU,
the Council of Europe and the Organization for Security and Cooperation in
Europe (OSCE) in improving minority rights in Estonia and Latvia.
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2 Two variations on a theme?

Different logics of implementation
policy in the European Union and the
International Labour Organization

Miriam Hartlapp

1 Introduction'

With states transferring competencies to the supranational and international
level, international organizations (IOs) have acquired powers to supervise and
enforce common rules. While some have been delegated relatively ‘hard’ com-
petencies to oversee implementation, others have only been granted ‘soft’
powers. They may bark but not bite. Despite the increasing significance of 10s
within implementation processes, we still know relatively little about how they
in fact use their power, which instruments they employ or what types of policies
they pursue to ensure the transposition of international agreements or norms.
What is the difference between IOs that possess ‘teeth’ and those that do not? If
the growing numbers of international rules are to be effective, there is a need to
learn more about the mechanisms that can ensure that member states follow
through on their commitments.

Theoretically, three different schools of thought have advanced arguments to
explain why enforcement, management or persuasion would be conducive to
getting member states to implement international rules. As outlined in the intro-
duction, the enforcement approach (Hart 1968; Downs et al. 1996) assumes that
member states calculate the costs and benefits of implementation. They will
follow through on their international commitments when the costs of failing to
do so outweigh the potential benefits of transgression. From this perspective,
I0s with substantial sanctioning power are likely to be in a good position to
ensure implementation, as they can punish any member states seeking to shirk
their obligations. In contrast, proponents of the management approach (Haas et
al. 1994; Chayes and Chayes 1995) assume that non-implementation is due to
financial, administrative or technical shortcomings rather than opposition to
internationally agreed norms. Based on this perspective, non-implementation is
a problem which needs to be solved jointly by the IO and the state. Depending
on their administrative structures, IOs can help states to implement international
rules by, first, determining their problems and needs and by, second, providing
assistance in the form of capacity building, knowledge transfer or resources.
Enforcement and management approaches are based on competing assumptions
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as to why actors do not implement the respective rules. Yet, both approaches
assume that the instruments which an IO uses influence member states either in
a positive (carrot) or in a negative (stick) way. The third approach, persuasion
(Risse 2000; Checkel 2001),> is quite different in that it aims to change the
underlying norms and values which member states, following a logic of appro-
priateness, use as a guideline for their actions.’

Students of 10s not only disagree on which of these logics grants an IO more
leverage in the implementation process, but also how they are related. While
some argue that enforcement, management and persuasion are competing or
exclusive approaches (see Chapter 1), others assume that they are of a
complementary nature. Focusing on the European Union (EU), Tallberg (2003:
143), for example, stresses that management and enforcement follow each other
sequentially and therefore introduces the term ‘enforcement management
ladder’. In addition to a sequential manner, one might also envision cases where
the instruments that follow from the three implementation logics are used
simultaneously but without connection or where — depending on the relative
importance of each — are employed complementarily.

Building on the works of Tallberg and others, this chapter contributes to the
ongoing debate about different implementation logics by examining not only
when and how enforcement, management and persuasion are employed, but also
what lessons can be learnt with respect to their interaction and their importance.
To answer these questions, I compare the International Labour Organization
(ILO) and the EU in the field of social policy. Both organizations are important
actors in this policy field beyond the nation state but exhibit striking differences
with respect to their enforcement powers. While the EU is well known for its
vast and formal enforcement powers, many scholars question whether the ILO
can exert any pressure at all to ensure implementation. Analysing the implemen-
tation of EU directives and ILO conventions, this chapter illustrates that this
assessment regarding the enforcement powers of both organizations holds only
partially true.

The relative importance of the three logics for each organization will be
determined with a quantitative comparison of how often instruments following
the logic of enforcement, management or persuasion are used. If an instrument is
created in order to raise the costs of non-implementation through the imposition
of (financial) sanctions or the discrediting of a member state in the arena of the
organization, thus lowering the state’s credibility, I propose to categorize the
instrument as one following a logic of enforcement. An instrument that aims to
facilitate the implementation of a specific policy through the promotion of
knowledge about how to solve problematic conflicts in the political system or
through financial support to establish or reform administrative structures (con-
cerned with either rule making or application) is considered to follow a logic of
management. Studying the conditions under which states or societies will
comply with international accords, Neyer and Ziirn (2001) conclude that deliber-
ative interaction will lead to higher political, legal and societal internalization of
international rules. In line with their argument, I consider instruments that facili-
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tate non-competitive interaction between an IO and representatives of member
states to be following a logic of persuasion.

It is often difficult to distinguish empirically between management and per-
suasion. Analytically, however, the two approaches reflect a fundamental divide
regarding the underlying reasons for non-compliance. Consider the following: if
an 10 can convince a member state that by following a particular rule its society
will be better off, the logic is a normative one — the logic of persuasion (e.g., in
the long term, abolition of child labour enhances the overall level of education).
By contrast, the provision of financial means to enable a state to build a school —
under the condition that working children will be enrolled — follows an instru-
mental logic, namely the logic of management.

A thorough comparison of the importance of different logics that form the
basis of an 10’s implementation policy must also take into consideration the fact
that formal powers of foreseen rules and procedures may in practice be weak-
ened through institutional characteristics, such as veto players or lack of
resources. The empirical analysis of this chapter speaks to this point. It shows
that the formal and actual power of an IO are not necessarily identical.

The data used in this chapter stems from several sources, including data of
member states’ (non-) compliance, published regularly in reports of both organi-
zations, as well as from expert interviews conducted in Brussels (April 2003 and
February 2004 and 2006), in Geneva (April and September 2004) and in
member states (November 2000 to March 2001).* The evidence extracted from
the aggregate data is paired with a more detailed analysis of specific directives
and conventions, which are particularly interesting cases because they are char-
acteristic of the implementation policies of the two 10s. Following this introduc-
tion, I will, first, provide an empirical assessment and categorization of the EU
and ILO instruments used to transform their conventions and directives into
practice and thus make states comply (Sections 2 and 3) and then conclude with
a discussion of how (hard) enforcement, (supportive) management and/or (soft)
persuasion are used in the two 1Os (Section 4).

2 Implementation policies in the EU

In the EU, the European Commission as ‘Guardian of the Treaties’ is respons-
ible for the implementation of commonly agreed rules [Article 211 Treaty estab-
lishing the European Community (TEC)]. The Secretariat General oversees the
entire procedure, the responsible Directorate General sets out the specifics of the
procedure and the College of Commissioners makes decisions. Given that una-
nimity is required regarding the treatment of rule violators, national interests
cannot be entirely excluded and may contribute to differences in the formal and
actual power enjoyed by the 10 during the process of implementation. Table 2.1
provides an overview of the instruments described below.
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Table 2.1 Overview of implementation instruments and logics in the EU system (social

policy)
Instruments Logic enforcement Management Persuasion
Formal Infringement Exchange programs SLIC meetings
instruments procedure SLIC meetings OSHA
Preliminary rulings OSHA
Informal Naming and Bilateral and Bilateral and
instruments shaming package meetings package meetings
(scoreboard, Promotion of gender
press releases) institutions

2.1 Infringement procedure and other enforcement instruments

Unlike most other 10s, the European Commission can exert direct pressure on
defecting member states by means of the infringement procedure. When a
member state does not follow commonly agreed rules, because of either delayed
or incorrect transposition or incorrect application of a standard, the Commission
can initiate an infringement procedure (Articles 226 and 228 TEC). This pro-
cedure consists of four different steps: (1) a Letter of Formal Notice, (2) Rea-
soned Opinion, (3) a Referral to the European Court of Justice (ECJ), (4) a
Judgment of the ECJ and possibly financial sanctions (on infringements, see also
Versluis in this volume).” How does the Commission use the instrument of
infringement procedure in the case of social policy?

Overall, there were 74 directives that had to be transposed into national law
by the end of 2003. For 96.58 per cent of these directives, member states had
given transposition notices to the Commission. However, this did not necessarily
imply that member states had transposed this directive punctually or that the
transposition measure was in line with the directive. In fact, cross-sectoral data
on EU infringement procedures during 2003 indicate a substantial implementa-
tion deficit (1,552 Letters of Formal Notice, 553 Reasoned Opinions and 215
Referrals to Court; COM(2004) 839 final: Annex II).

A more in-depth examination of six directives® in 15 member states shows
that 65 Letters of Formal Notice and 30 Reasoned Opinions had been sent by
2003, while there had been ten Referrals to the ECJ and four Rulings of the ECJ.
Although this is roughly in line with the tendency observed in the above-
mentioned cross-sectoral Commission data, a comparison with the actual and
much lower implementation percentage in the member states illustrates that the
cases which the Commission responded to represent only the ‘tip of the iceberg’
of non-implementation. Furthermore, analysis of these six social policy direc-
tives reveals that the Commission made more effective use of its formal enforce-
ment power when member states were behind in transposing commonly agreed
measures than when they transposed European directives incorrectly. The fact
that enforcement for non-application or incorrect application did not occur at all
is even more remarkable (Falkner et al. 2005: 215-19; Hartlapp 2005: 190-7).
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The inconsistent utilization of infringement procedures on the part of the
Commission may be due to the administrative burden which the enforcement of
incorrect transposition measures places on the Commission.” While it is fairly
easy to assess whether a member state has given timely notification of a piece of
legislation, it is much more difficult, more time-consuming and requires consid-
erably more resources to determine whether EU directives have been imple-
mented correctly. Moreover, an infringement procedure against a member state
is generally only started after the legal situation for the relevant standard has
been clarified for all other member states as well (interview KOMI1). Hence,
although this instrument following the enforcement logic is formally strong, its
power is constrained by cumbersome internal procedures and limited resources.

In addition to its formal instruments for enforcement, the EU also can invoke
preliminary rulings (Article 234 TEC).® In combination with the mechanism of
direct effect,” preliminary rulings allow individuals (under specific conditions) to
sue their state authorities for non-implementation or for incorrect implementa-
tion of EU rules (cf. Van der Vleuten in this volume). Since this procedure may
put pressure on governments to follow through on implementation, preliminary
rulings can be considered to follow an enforcement logic. Even though their
employment does not directly depend on the Commission (but rather on national
legal cultures and systems, see Alter and Vargas 2000), it may indirectly encour-
age the use of preliminary rulings through financial support for training national
judges in Community law or through exchange programmes among judges
(SCHUMAN, GROTIUS or TAIEX, interview ECJ1).

Finally, two other noteworthy instruments exist that follow the enforcement
logic; both derive their power from a combination of public opinion and peer
pressure and, thus, from discrediting member states in the Brussels arena. For
example, naming and shaming can become a powerful enforcement instrument
when the European Commission decides to publicly pillory member states that
fail to implement, via a press release for instance. Under certain circumstances,
such as when holding the EU presidency, states have a strong interest in avoid-
ing infringement procedures (Hartlapp 2005: 187). Another measure that
exploits member states’ sensitivity is the so-called scoreboard. This allows for a
direct comparison of member states’ performance in notifying the transposition
of EU directives in a specific sector.

As far as change in the relative importance of the logics is concerned, recent
policy papers of the EU implementation policy explicitly stated that infringement
procedures should be used ‘unless the situation can be remedied more rapidly by
other means .... Cases of lower priority will be handled on the basis of
complementary mechanisms’ (COM(2002) 725 final 4: 12). This development
may be interpreted as a reaction to the institutional limitations of utilizing infringe-
ment procedures more widely. By the same token, it reflects an understanding that
the Commission may face situations or specific rules where implementation failure
may not primarily be the result of opposition. In order to take a closer look at these
‘softer’ implementation policies, I will now turn to those instruments which follow
the logics of management and persuasion more clearly.
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2.2 Management and persuasion in EU implementation policy

During the transposition phase of a directive, bilateral or package meetings take
place. Both are aimed at improving the implementation of EU directives in the
member states and are examples of co-operation instruments that follow a man-
agement logic. In annual bilateral meetings, officials from national administra-
tions meet with Brussels officials from the Secretariat General of the
Commission to discuss general implementation difficulties. Package meetings
for single sectors bring together high-ranking nationals and Brussels officials to
discuss specific implementation problems regarding infringement procedures.
While these can be potentially more conflictual, especially when pressure comes
into play, both sides are interested generally in co-operating (see SEC (1999)
367: 3).

Both types of meetings are most likely to succeed in cases of incorrect or
delayed transposition based on a misunderstanding, a shortcoming in the admin-
istrative structure, or when procedural problems exist independent of a precise
directive; thus, where a lack of expertise or lack of resources has become appar-
ent. One example of an attempt to improve administrative implementation
capacities is the announcement of the Commission to set up single co-ordination
points responsible for the application of Community law (COM(2002) 725 final
4: 8). It could be argued that these instruments also entail components of the
persuasion logic. The interactions they involve may create shared perceptions of
problems and may facilitate consensus through the development of common
norms.

The instruments discussed so far aim at improving the timeliness and correct-
ness of transposition. However, the implementation policy of the European
Commission also includes measures to assist member states in the application of
EU law. Exchange programmes for labour inspectors and financial incentives
under the auspices of the Community Strategy for Safety and Health 2002—2006,
for example, have been established explicitly for that purpose and thus undoubt-
edly qualify as management instruments. The founding of the European Agency
for Occupational Safety and Health (OSHA) in Bilbao in 1994 as well as the
intergovernmental Senior Labour Inspectors Committee (SLIC, composed of the
directors from national labour inspectorates) builds on the concentration of
expertise on health and safety issues and on an exchange of ideas in a non-
competitive environment. Experts from Southern European member states in
particular have emphasized the importance of knowledge transfer and co-
operation (interviews GR7, P6 and KOM15). However, interactions which occur
when priority themes on specific sectors or groups of workers are determined
also contain intersubjective elements, such as the generation of a common risk
perception which may facilitate persuasion.'

For those EU social policy directives where successful application depends
on active demands from the workers whom they are intended to protect, EU
implementation policy is again different. Here, the policy includes the financial
support of actors which promote new ideas and whose activities may influence
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the national discourse, as a result changing what is considered ‘appropriate’ at
the national level in the medium to long-term. In other words, application is
intended to be improved through a logic of persuasion. One example of this is
the strengthening of gender-related networks and equality-promotion institutions
across Europe with money from the European Social Fund (interviews GR14
and ES).

In general, management as implementation logic is less important than
enforcement in the EU. In this context, it is important to note that the EU lacks
competencies to interfere directly with national administrations. As a con-
sequence, there are no regulations which promote the development of adminis-
trative capacities. This does not mean, however, that implementation
instruments do not provide technical and financial expertise to address those
specific (administrative) shortcomings which may stand in the way of imple-
mentation. Nevertheless, the lack of administrative capacities distinguishes the
EU from the ILO, where conventions on labour administration exist, and certain
units in the ILO secretariat are dedicated to mitigating member states’ capacity
limitations.

3 Implementation policies in the ILO

A major institutional difference between the EU and the ILO is that member
states are not required to ratify ILO conventions. By the end of 2005, the ILO
listed 185 conventions (131 of them are actively promoted) with 7,335 ratifica-
tions in 178 member states, differing substantially in terms of their economic
development and political stability. The supervision and enforcement of these
ratifications is realized in a complex interplay between the three constitutive
bodies: the International Labour Conference (ILC), the Governing Body (GB)
and the International Labour Office.!" Table 2.2 provides an overview of the
instruments presented below.

The ILO is a uniquely tripartite organization in which the complicated inter-
play between governments’, employers’ and employees’ interests and other

Table 2.2 Overview of implementation instruments and logics in the ILO SYSTEM

Instruments Logic enforcement Management Persuasion
Formal Reporting Reporting Reporting
instruments procedure procedure procedure
(observation) (direct request)
Representation
procedure
Complaint
procedure
Informal Naming and Direct contacts Direct contacts
instruments shaming Technical Technical
(global reports) co-operation co-operation
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cleavages, such as those between developing and industrialized countries, offers
multiple possibilities for the obstruction of commonly agreed policies. More-
over, because these political decisions are generally taken on a consensual basis,
only the uncontested cases are enforced.

3.1 Formal instruments, competencies and procedures

Like infringement procedures in the EU, the ILO measures to ensure that
member states implement the commonly agreed rules are taken in different
steps.

The regulatory supervisory process (Articles 22-23 ILO constitution) pro-
vides the headquarters in Geneva with information on the implementation situ-
ation of ratified conventions in the member states. Following up on
non-implementation cases, the Committee of Experts on the Application of Con-
ventions and Recommendations (CEACR) uses direct requests to shed light on
unclear situations (management) or issues an observation in cases of serious and
ongoing violations (enforcement). The initiation of dialogue both with govern-
ments and among the delegates in the GB may potentially lead to a normative
acceptance of international labour standards. Thus, the procedure contains ele-
ments of all three logics.

Unlike the EU, where early stages of the infringement procedure are mainly
performed by the administration, the ILO reporting procedure is dominated by a
political logic. It is highly contingent on the interests of many actors. This
becomes apparent in the selection of 20-25 cases which are to be examined
more closely by a subgroup of the GB. The selection of these cases requires del-
egates to agree not only on which problems require special attention, but also to
ensure that their selection reflects a balance between issue-areas covered and the
different geographical areas represented in the ILO. Finally, the GB, on the basis
of consensus, ranks the individual cases. Formal enforcement powers are
reduced due to the bargaining process between different interests in the ILO.

Following an initiative of the general director of the ILO, a less contingent
instrument of enforcement was introduced in 1998 (most likely in reaction to the
actual limitations of powers delegated to monitor implementation). Unlike the
other instruments presented in this chapter, it is not anchored in the ILO consti-
tution and is therefore informal. For fundamental conventions,'? a reporting duty
was introduced regardless of whether a country had ratified these conventions or
not. Consequently, pressure could be exerted by publishing scoreboards on
national performance or by naming manifest violators explicitly in the Annual
Reviews and Global Reports (e.g. ILO 2004: 24). I argue that this approach con-
stitutes a shift in the ILO’s implementation policy towards an enforcement logic
in two ways. First, it establishes direct comparability between all member states.
And second, in doing so, it increases the (moral) pressure on those states that lag
behind in terms of ratification.

The second response to non-compliance which the ILO can use is the
representation procedure (Articles 24-25 ILO constitution). In this case,
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national or international employers’ or workers’ organizations can make a claim
that a given state has failed to implement a ratified convention. This instrument
follows an even stronger enforcement logic than the reporting procedure because
it raises public awareness from the very beginning in cases of non-compliance.
Yet, as with the reporting procedure, the decision to increase pressure depends
on the support of the GB. These institutional constraints mean representations
are scarcely used. Since the ILO’s foundation in 1924 until the end of 2005, 118
cases had been lodged.

The complaint procedure (Articles 26-34 ILO constitution) is the most
powerful instrument in formal terms. Like the EU’s advanced infringement pro-
cedure, it is usually invoked in the case of persistent violation and disregard for
decisions made by the ILO bodies. While the formal powers granted under both
the EU and the ILO procedures seem similar, their actual use is more con-
strained in the ILO, where the GB needs to arrive at a consensus before deciding
to appoint a Commission of Inquiry and adopt the report rendered by this Com-
mission. Evidence for the limited autonomy in the practical use of the instru-
ment is the fact that the complaint procedure was not employed at all during the
first 40 years of the ILO’s existence. Since 1959, there have been 26 complaint
procedures. Eleven Commissions of Inquiry had been called into action by 2005,
pertaining to both less developed countries and industrialized countries. For the
first time ever, the ILC called for sanctions (Article 33 ILO constitution) in June
2000 on a member state on the grounds of a continuous breach of ILO conven-
tions.

Myanmar had been found guilty of neglecting ILO principles on forced
labour despite having ratified C29. In 2000, the ILC had called on all member
states and other 1Os to reconsider any co-operation with Myanmar that may con-
tribute to forced labour. Compared to ECJ rulings imposing direct sanctions, the
pressure exerted by the ILO remained indirect, as the organization relies on
other parties to ‘bite’. This, however, must not detract from the significance of
the following two facts: first, the ILO used all of its formal powers to press for
the application of its policies (in 2000) and none of the factual veto points
described above were used; second, from the very beginning when the complaint
procedure was introduced in 1996, the increase in pressure went hand in hand
with efforts to help Myanmar implement the ILO conventions. Examples are the
termination of technical co-operation, while maintaining the right to direct assis-
tance linked to the forced labour question (1999), the establishment of an ILO
Liaison Office in Myanmar which works on capacity building in order to address
the root causes of forced labour effectively (2002) and the visit of an ILO High
Level Team (2005). This policy is indicative of the awareness within the organi-
zation that even if the government had been willing to implement the ILO con-
ventions of which it was so clearly in breach, their implementation would still
depend on co-operation and capacity building.
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3.2 Capacity building: a mandate of the ILO

The capacity-building activities of the ILO are used independently of, as well as
alongside, the instruments presented above." After the Second World War, tech-
nical co-operation continuously gained in relevance, allowing the latter to reach
the level of standard-setting activities that has now been attained. Technical co-
operation is implemented both vertically through specialized departments that
offer guidance and expertise in their field of competence (e.g. the drafting of
national legislation or the training of administrative staff) and horizontally
through 42 sub-regional and national offices throughout the world. In addition to
the improved implementation of ILO conventions, technical co-operation often
aims at the ratification of conventions. Management through knowledge transfer
and financial support is the dominant logic for technical co-operation.

Another implementation instrument which follows a management logic is
that of direct contacts. Direct contacts complement cases that generally are dealt
with by applying supervisory and enforcement procedures. Long before the EU
first held bilateral and package meetings, ILO representatives began visiting the
country in question to speak with senior government representatives concerning
their difficulties in applying a specific convention or a group of conventions.
Because the procedure is comparatively ‘lean’ and the atmosphere in which the
meetings take place confidential — far from the political discussions in Geneva —
the instrument often leads to quick and straightforward solutions (Valticos 1981:
479-80 and 488). With respect to the importance of direct contacts, they were
used 45 times between 1987 and 2005 or an average of 2.4 times per year. The
number varies from year to year, with no apparent tendency towards increase or
decline.

The autonomy of the ILO vis-a-vis member states is greater in capacity build-
ing than it is in the case of reporting, representation or complaint procedures,
where the use of formally delegated powers is often hampered by the institution-
ally entrenched need for consensus. In principle, groups of actors within the ILO
also can oppose a technical co-operation project. But, contrary to decision
making in the GB or ILC, where positive selection is a prerequisite for the con-
tinuation of a procedure, technical co-operation requires explicit and substantial
opposition in order to stop the procedure.

4 Conclusion

This chapter compared the instruments at the disposal of the EU and the ILO to
address non-compliance with commonly agreed standards with reference to the
three implementation logics of enforcement, management and persuasion. One
crucial result from this comparison is that the implementation policies of both
the EU and the ILO are similar insofar as the instruments they employ exhibit
features of all three logics. However, the findings also indicate variation on this
theme with respect to both the operational sequence and the relative importance
of enforcement, management and persuasion. While the EU tends to use the dif-
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ferent logics successively, the ILO employs them alongside each other or in a
complementary manner. For the EU, this represents an expansion of Tallberg’s
(2003: 143) ‘management enforcement ladder’, which is based on a combination
of only two logics. The ILO practice can be explained by the different member-
ship of that organization and a growing awareness that many ILO member
states, even when willing to implement international conventions, still depend
on co-operation and capacity building.

Furthermore, the two organizations also differ with respect to the importance
of the implementation logics. The use of instruments following an enforcement,
management or persuasion logic was assessed comparatively and chronologi-
cally. On these grounds, I argued that enforcement is most developed in the EU,
whereas the management logic is most widely employed in the ILO system. The
variation can be accounted for by the differences in the institutional settings of
both organizations. Generally, the ability of the ILO to exert its power is more
constrained by political cleavages and the need for consensus in its decision-
making bodies than is the case in the EU. Moreover, administrative capacities
providing technical assistance are more readily available within the ILO than
they are in the EU. In order to assess the importance of a logic, my analysis also
made a distinction between formal power and actual power.

Enforcement. In the EU system, the infringement procedure provides for a
strong framework. Even though tedious procedures and limited resources con-
strain the use of financial penalties, their application is still possible once an
infringement procedure has been initiated. This ‘Sword of Damocles’ has a
positive influence on member state implementation. The actual enforcement
power of the ILO is moderate. While it can exert more pressure than is widely
assumed, its sanctioning power remains indirect. A broad political consensus
among stakeholders is required before the ILO can fully use its moderate
enforcement power. Thus far, consensus has only even been reached once, in the
case of Myanmar.

Management. With respect to instruments intended to help member states
overcome obstacles to the implementation of international standards, the ILO
can be viewed as strong. Its organizational structure and procedures have been
explicitly established to fulfil the tasks of capacity building and knowledge
transfer. Although the European Commission also employs positive incentives
and knowledge transfer (e.g. package meetings or expert networks), its extensive
use of management instruments when faced with non-implementation could
potentially come into conflict with its mission as ‘Guardian of the Treaties’.
Nevertheless, during recent reforms of EU implementation policies, manage-
ment seems to have become more prominent.

Persuasion. In both 10s, a shared understanding of norms seems to have con-
tributed to the implementation of European or international standards. However,
empirically this logic is the most difficult of the three to discern, and in neither
of the cases have the respective IOs appeared to provide for explicit and strong
instruments with which they could apply the persuasion logic more systematic-
ally. Of the two organizations, the ILO seems to be more inclined to use
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persuasion. There is no obligation for member states to ratify ILO conventions;
countries often have to be convinced of the need to ratify a convention at all, and
the exertion of pressure is not always effective.

Changes in the instruments used over the period of investigation show a tend-
ency towards a more balanced use of instruments conforming to at least two of
the three logics in the EU and the ILO: enforcement and management. Two non-
exclusive explanations seem to account for this observation. The first is closely
linked to the institutional characteristics of the organization that conducts the
implementation policy. Both the EU and the ILO try to compensate for an actual
limitation of their formal powers and, thus, use other instruments as functional
equivalents. Because of cumbersome internal procedures and limited resources
to use infringement procedures systematically in cases of proven non-
compliance, the European Commission announced to more frequently opt for
the instrument of management. Similarly, the ILO seems to be making increas-
ing use of enforcement through specific reporting as well as through naming and
shaming because the employment of other instruments is constrained by lengthy
political procedures and a need for consensus. The second explanation draws
attention to characteristics of the implementation processes; it reflects an under-
standing that non-implementation can result from various reasons (for details on
the ILO, see Landy 1966; on the EU, see Falkner et al. 2005) and that different
logics are therefore needed to tackle non-implementation adequately and
effectively.

This chapter prepares the ground for future research on the effectiveness of
different implementation logics by providing a systematic analysis of both
formal and informal supervision and the enforcement instruments used in the
EU and the ILO. Can IOs with greater enforcement power ensure the implemen-
tation of international standards? If so, one would expect the EU to be ade-
quately suited to do the job. If, however, one is interested in whether 10s can
ensure the application of standards at the national level, the assessment of the
EU may be less optimistic.

Notes

1 This chapter is based on an article published in the Journal of Common Market
Studies. We are grateful to the editors and Blackwell Publishing for their permission
to reproduce elements of it in this chapter. An earlier version of this chapter was pub-
lished in European Integration Online Papers, 2005(9). Many thanks to the referees
for their helpful comments and to the participants of the workshops in Uppsala and
Nijmegen for valuable discussions. The research was supported by a Briickenpro-
gramm Scholarship of the Volkswagen Foundation. I am grateful to the ILO for
hosting me during this scholarship.

2 The way persuasion is used differs from the role of normative power mentioned in the
introduction. I am interested in institutional settings that provide for non-competitive
interactions where persuasion is likely to take place, not in authority and impartiality
as sources of normative power, which cannot be changed easily by a single instru-
ment.

3 Based on the assumption that actors (here: states) are unwilling to implement inter-
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national standards, the enforcement concept builds on a logic of consequences in
order to reach implementation, whereas the concept of persuasion emphasizes that
implementation of norms is achieved through the recognition of norms following a
logic of appropriateness (March and Olsen 1989). This distinction is difficult to apply
to the management concept, which does not differentiate between whether the will-
ingness to implement is based on interest or on a perception of appropriateness.
However, because I focus on the modes of instruments used in the implementation
policy in this article, I argue that enforcement and management both function in
accordance with an instrumental logic.

Since I was asked to guarantee my interviewees’ anonymity, I refer to information
gained in these interviews by codes (country or institution abbreviation — KOM refers
to Commission, ECJ to European Court of Justice, GR to Greece, P to Portugal and E
to Spain — and consecutive number).

So far, there have only been three cases in which sanctions were definitely imposed
(C-387/97, C-278/01 and C-304/02), all outside the area of social policy.

These directives are written information on employment conditions (91/533/EEC),
parental leave (96/34/EC), working time (93/104/EC), protection of pregnant
(92/85/EEC), young (94/33/EC) and part-time workers (97/81/EC).

With respect to the Commission’s enforcement policy, there is no evidence of polit-
ical favouritism of some countries. The general level of labour law protection, nor the
level of misfit with pre-existing national policies, nor opposition during the negotia-
tions determines the use of infringement procedures (Falkner et al. 2005: 222-4;
Hartlapp 2005: 203—-10).

In preliminary rulings, the ECJ responds to requests made by national courts regard-
ing the interpretation of provisions contained in Community law.

The principle of ‘direct effect’ established that rights conferred on individuals by EU
legislation are enforceable in national courts.

There are also ‘hard interests’ in the equal implementation with EU directives in
order to prevent unfair competition between production locations. This aspect is not
to disregard the fact that SLIC meetings can generate the recognition of previously
neglected norms.

The ILC is the annual meeting of delegates from all member states and the legislative
body of the ILO. The GB is the executive council of the ILO, and the International
Labour Office is the permanent secretariat of the ILO.

In 1998, all member states had committed themselves to the eight fundamental con-
ventions comprised in the so-called Declaration in response to the demand for a
closer link between trade and labour issues.

I am not aware of any systematic interlinkage between the legal departments/CEACR
and the policy departments that implement technical co-operation. Apparently, cases
of conflict usually have to reach advanced stages within the implementation policy in
order to be taken into account in technical co-operation projects. The situation seems
to be similar for the EU. There are no signs, for instance, indicating that support from
the European Social Fund depends on the correct implementation of directives.
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3 Beyond the carrot and the stick

State reporting procedures in the
World Trade Organization and the
Organization for Economic
Cooperation and Development

Thomas Conzelmann

1 Introduction'

Questions concerning the implementation of international agreements have
traditionally been kept separate from the study of compliance problems. Imple-
mentation refers to the activities of the members of an international organization
(I0) or regime, and the measures by which international agreements are brought
into effect in their domestic law. Compliance, meanwhile, refers to the issue of
whether countries — by means of these implementation activities — do actually
adhere to international agreements (cf. Jacobson and Brown Weiss 1998: 4-5).
However, how do individual states know whether they are in compliance or not
when implementing an agreement? And how do other members determine
whether an individual country is implementing properly? The single most
important mechanism which provides information on such questions is that of
state reporting. While implementation itself remains the responsibility of indi-
vidual members, state reporting procedures provide a crucial feedback loop
between domestic implementation and rules at the global level. They are there-
fore a prerequisite for any attempt at improving implementation records.

Despite this, remarkably little is known about the operation of state reporting
procedures and the autonomy of IO bureaucracies within them. The long-
standing debate on the relative merits of ‘enforcement’ and ‘management’ strat-
egies in fostering compliance (e.g. Chayes and Chayes 1995; Downs 1998;
Underdal 1998; Ziirn and Joerges 2004) has tended to neglect the way in which
information on the performance and behaviour of member states is assembled in
the first place (cf. Dai 2002: 406-7). Therefore, the precise functioning of
arrangements to collect such information certainly warrants further study.

Analytically, it seems reasonable to keep the question of information collec-
tion and the ensuing evaluation of that information separate from the question of
how and to what end this information is used. The consequences of reporting in
subsequent stages are an empirical question and should be separated from the
study of reporting itself. In other words, state reporting should not be narrowly



36 T. Conzelmann

interpreted as either a prerequisite to ‘enforcement’ or a means of identifying
capacity building and technical assistance needs (as the ‘managerial’ school of
compliance would have it; cf. Chayes and Chayes 1995; Koh 1997). It may even
be wrong to see state reporting as predominantly an instrument of compliance.
For example, reporting may serve a ‘diagnostic’ function by focusing on the
practical functioning of regime obligations, thus enabling the clarification and
development of rules. State reporting may also provide ammunition crucial for
‘naming and shaming’ techniques or for lobbying campaigns by domestic
reform coalitions, a matter that is beyond the control of the participants in state
reporting procedures (see Dai 2005). Furthermore, the repeated interaction and
discussion that is a central feature of state reporting may have a social function
by bringing domestic executives in touch with standards of appropriate behavi-
our and may ultimately ‘persuade’ or even ‘socialize’ regime members (Schim-
melfennig 2000; Checkel 2001). Thus, the use made of the information collected
through state reporting and the effectiveness of these procedures is indetermi-
nate and depends primarily on the wider social forces that crystallize around
them.

While an empirical analysis of such processes is beyond the scope of this
chapter, there are two reasons why, in the context of a book on IOs and imple-
mentation, it is important to take a closer look at the functioning of state report-
ing as such. First, whether the information provided by state reporting
procedures may be used for naming and shaming campaigns, for instance,
depends not only on the willingness of domestic coalitions to mobilize on a
particular issue, but also on the extent to which the information assembled by
state reporting is made public and allows a clear judgement to be made on the
performance of an individual regime member. Similarly, whether the collection
and evaluation of information is dominated by arguing or bargaining among
members (cf. Risse 2000) determines whether state reporting may lead to
‘socialization’ or is rather dominated by jockeying for position. Second, pre-
cisely because state reporting procedures may be instrumentalized by self-
interested actors, it becomes important to assess the autonomy of international
bureaucracies in the administration of state reporting — that is to say, the extent
to which the collection and assessment of information is delegated to the supra-
national level or remains firmly under the control of member states.

Against this background, this chapter will take a closer look at the functions
of state reporting in the implementation of international agreements and the
autonomy of supranational bureaucracies within these procedures. Empirical
arguments are taken from the World Trade Organization’s (WTO) Trade Policy
Review Mechanism (TPRM) and the peer reviews of the Organization for Eco-
nomic Cooperation and Development’s (OECD) Economic and Development
Review Committee (EDRC). While both state reporting procedures focus on
macroeconomic issues and are organized in largely comparable ways, there are
also important differences. In particular, both organizations differ, first, in the
degree of autonomy of their respective secretariats; second, in the nature of the
respective rules (binding regulations or predominantly ‘soft law’); and third, in
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the extent to which they can impose sanctions in the case of transgression of
rules. By contrasting state reporting procedures in these two IOs, it becomes
possible to address one of the central research questions of the present volume,
namely the importance of the institutional resources of 10s in achieving satisfac-
tory implementation of results. It turns out that state reporting works more satis-
factorily in the organization that has less coercive institutional resources at hand,
namely the OECD. In discussing this somewhat counterintuitive result, this
chapter lends support to what the editors of this volume call the ‘normative
power’ approach to IOs and implementation.

2 Variants of reporting procedures

2.1 The functions of state reporting in implementation

Empirically speaking, state reporting procedures are common in many IOs.
Apart from the OECD and the WTO, they are found in organizations as diverse
as the European Union (EU), the International Monetary Fund, the International
Labour Organization, many environmental and even some global private
regimes. Chayes and Chayes (1995: 154) argue that ‘[t]he incidence of reporting
requirements is so high that they seem to be included almost pro forma in many
agreements’. While it seems clear that state reporting procedures are not only
used as ‘pro forma’, as implied by Chayes and Chayes, a major problem is
to delineate the precise functions of state reporting in different institutional
environments.

The central tenet of reporting is the evaluation of an individual party’s
demeanour in the light of common norms.> The basis of this evaluation must
be shared factual knowledge. State reporting therefore aims at collecting evid-
ence on the performance and comportment of individual states, thus making
the behaviour of regime members transparent. The extent to which reporting
actually plays a role in the implementation of international agreements most
centrally depends on the evaluation stage. If reports receive no, or at most
cursory, attention, the whole procedure becomes rather pointless. There is,
however, a great number of 10s where reports are examined thoroughly and
where a discussion of member state performance in the light of common
norms is a regular occurrence. In turning to the significance of this examina-
tion, it is necessary to distinguish between a rationalist and a constructivist
approach. For rationalists, the evaluation of reports and the ensuing regime
dialogue may lead to:

» transparency of behaviour and an improvement of compliance, either by
providing technical and/or administrative assistance or by putting pressure
upon members to address matters of problematic or inadequate implementa-
tion;

* a clarification of rules in cases where treaty language turns out to be
ambiguous.
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In contrast, constructivists focus more on the social aspects of state reporting
and on processes of reorienting identities and preferences. In their view, the
existence of a reporting requirement exposes the bureaucracies of parties to
regime norms and pulls them into recursive interactive cycles that may lead to a
reconsideration of one’s own policies in the light of common norms (Weisband
2000). In this perspective, the dialogues triggered by reporting exercises would
serve to:

* identify best practices and new solutions to common problems;

* install benchmarks and discursively clarify the borderline between accept-
able and inappropriate demeanour;

*  expose states to regime norms and, by means of repeated interaction, would
eventually lead to a firming up of normative orientations and a ‘socializa-
tion” of transgressors or newcomers within the regime.

As argued above, whether the rationalist or constructivist interpretation of the
functions of state reporting is appropriate is an ultimately empirical question. It
is important to note, however, that state reporting procedures, due to their insti-
tutional design and their embedding into the broader context of the respective
10, may be geared towards one set of functions rather than the other. For
example, whether states bargain over the wording of reports and recommenda-
tions or whether they enter the process with a more open and willing-to-learn
attitude is likely to depend on the sanctioning power of IOs and the possible
political, or sometimes legal, consequences of an unfavourable assessment
by peers.

2.2 The role of supranational bureaucracies in reporting

A central question that this volume seeks to answer concerns the autonomy of
I0s (or, more precisely, their supranational bureaucracies) in the administration
of reporting. Three aspects seem to be particularly important: first, the degree of
autonomy which bureaucracies possess in the collection and presentation of
information relevant to the reporting exercise; second, the degree of autonomy
they enjoy in assessing the performance of individual members; third, the
capacity of the IO as a whole to punish or reward in reaction to the results of a
reporting exercise. In the following paragraphs, these three aspects are discussed
in turn.

The collection of information is important since it is the basis on which the
assessment of member state performance is carried out. While there are numer-
ous examples of self-reporting schemes, there is also an increasing amount of
autonomous reporting on national performance by the secretariats of the respec-
tive IO (sometimes in parallel to national reports). This means that a delegation
of the organization’s secretariat will assemble information and oftentimes make
field visits to the country under review. In the course of preparing reports, quali-
fied IO staff will meet a wide range of governmental experts, but also members
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of research institutes, business associations and other non-governmental organi-
zations. The more human power and resources the secretariat can mobilize, the
greater the likelihood that it will possess information on the reviewed country
that is not readily available to other members of the organization. The ensuing
power of supranational bureaucracies comes in a number of different forms.
First, the secretariat report will normally be viewed by other members as a more
‘neutral’ source of information than the respective country’s self-assessment.
Second, the secretariat will be able to structure the debate to some extent during
the review session by setting up reporting formats and by highlighting certain
aspects of member state performance for scrutiny by the review body. It may
also formulate its own remarks and questions to be addressed by the member
state under review. Third, in preparing and structuring the available information,
the secretariat will also draw on some implicit theories, for instance, on the ways
in which economies function under conditions of increased globalization. They
are thus also able to promote certain worldviews among the membership under
the cover of bureaucratic neutrality (Barnett and Finnemore 1999).

The assessment of performance of individual members is important for two
reasons. In the first place, it serves the purpose of transparency among regime
members and the broader public. Second, the identification of poor performance
will normally prompt a search for causes and remedies. Depending on the case,
a less-than-satisfactory performance may give rise to policy recommendations,
some peer and societal pressure (‘naming and shaming’) or even formal sanc-
tions, but may also result in an amendment of the rules as well as the granting of
technical assistance for the reviewed member. Again, the autonomy that the
bureaucracies of IOs enjoy during this stage varies. The secretariat of the organi-
zation will normally offer some conclusions in its own report as regards poten-
tial problems and weaknesses and may also propose some kind of political
reaction (e.g. policy recommendations). In exceptional circumstances such as
the EU Stability Pact, it may also be qualified to make judgements on the com-
pliance of the member under review. The more autonomy the supranational
bureaucracy possesses in this, the greater the likelihood that it will be able to
establish and promote certain standards of appropriate conduct and thus to ‘act
as conveyor belts for the transmission of norms and models of “good” political
behaviour’ (Barnett and Finnemore 1999: 712—13).

Sanctions and rewards. Rationalist approaches to international relations
argue that I0s (and, by implication, the reporting procedures organized under
their roof) will be important only to the extent that they are linked with positive
or negative sanctions. While it is usually assumed that such sanctions are organ-
ized in a decentralized manner (e.g. through shaming of transgressors or a loss
of reputation in the society of states or in world society), IOs remain crucially
important in two ways. First, IOs themselves may sanction transgressors (as is
the case in the EU) or may at least offer incentives in response to reporting exer-
cises such as access to technical assistance. Second, and more importantly, 10s
play an important role in the co-ordination and legitimation of any decentralized
efforts at sanctioning or rewarding. The standards of conduct institutionalized
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within the organization will invariably be a point of reference in these efforts, as
will be the favourable or unfavourable results of a reporting exercise. In order to
forego the accusation that positive and negative sanctions are issued out of polit-
ical considerations or to serve the interest of hegemons’, it is necessary to refer
to some commonly accepted neutral standard. IOs are in a crucial position here,
since they are usually conceived as neutral and disinterested parties that are at
the service of states. It is precisely this dispassionate role that can be an import-
ant source of power for 10s.

In sum, ‘soft’ implementation measures such as state reporting constitute
ways of implementing global accords that go ‘beyond the carrot and the stick’.
State reporting can open up opportunities both for the collective identification of
‘good’ or ‘bad’ state performance (and the ensuing sanctions or rewards) and for
continued norm-orientated interaction (and an ensuing ‘socialization’ of regime
members). The more autonomy the respective 10’s secretariat enjoys in structur-
ing information, in assessing performance and in legitimizing or enacting sanc-
tions and rewards, the more we can speak of the ‘power’ of IOs to shape state
reporting procedures and thus to become an important actor in the implementa-
tion of global accords. Against that background, the next section looks at two
state reporting procedures in the WTO and the OECD in greater detail.

3 State reporting in the WTO and the OECD

3.1 The WTO Trade Policy Review Mechanism

The TPRM was established during the mid-term review of the Uruguay Round
in 1989 and was partly modelled after the OECD procedures (cf. Blackhurst
1991). As described in Annex 3, paragraph A (i) of the Marrakech Agreement,
its objective is

to contribute to improved adherence by all Members to rules, disciplines
and commitments made ... by achieving greater transparency in, and under-
standing of, the trade policies and practices of Members. ... It is not,
however, intended to serve as a basis for the enforcement of specific obliga-
tions under the Agreements or for dispute settlement procedures, or to
impose new policy commitments on Members.

The TPRs are conducted on the basis of a report by the WTO secretariat and a
‘Policy Statement’ by the member state under review. The report by the secre-
tariat is the more detailed of the two. It is written on the basis of a questionnaire
that is sent out to the member state concerned, a mission by staff of the WTO’s
TPR Division (TPRD) to the capital and published and unpublished sources. On
the basis of these deliberations, the secretariat (after consultations with the
reviewed member) prepares a country report which also contains what can be
considered mildly judgmental ‘summary observations’.* Furthermore, reviews of
developing countries often identify technical assistance needs. The report,
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together with the Policy Statement, is distributed five weeks in advance of the
meeting. Subsequently, questions are formulated by other members and for-
warded to the member state under review at least two weeks prior to the
meeting.*

The evaluation of reports is conducted by the WTO Ministerial Council
which convenes as the TPR Body (TPRB). Meetings of the TPRB begin with a
short introductory statement by the secretariat and the reviewed member. Next,
there are comments from two discussants who are recruited from the delegations
of other member states but act on their own responsibility. Their task is ‘to be
frank and critical and ask awkward questions’ (Curzon Price 1991: 230), so as to
stimulate a lively discussion within the TPRB. Notably, the reviewed member
state does not respond immediately but has the afternoon of the first and the
whole second day in which to prepare its answers. After some intensive consul-
tation with the capital, the reviewed member presents written answers to the
questions on the morning of the third day, sometimes together with a commit-
ment to provide more detailed answers in writing some time after the meeting.

Observers who have taken part in TPRB meetings are notably unenthusiastic
about the quality of the debate. The exchanges are often rather formalistic and
tend to consist of pre-formulated statements read out to the audience.’ Keesing
(1998: 11) also notes that ‘at times ... a “glass house” effect inhibits participants
from throwing stones’, reflecting close trade ties among WTO members or
power asymmetries. Furthermore, in order not to alienate them and to keep up
the non-confrontational spirit of the TPRM, the secretariat report and the discus-
sants oftentimes remain silent even on obvious weaknesses of the trade policy
regimes of developing countries.® The negotiating environment of the WTO and
the massive economic interests present invariably influence the debate, even in
the relatively shielded surroundings of the TPRB. Therefore, it becomes near to
impossible for the Geneva delegations to enter into an open exchange on the
merits and disadvantages of certain of their country’s policies.’

Another problem is the relatively low presence of non-reviewed members in
the meetings, especially when less developed countries (LDCs) and industrial-
ized traders with little relevance in world trade are up for review. This is particu-
larly deplorable in the case of LDCs since they appear to be the most promising
candidates for a ‘socialization’ exercise. The 1999 report of the TPRB to the
Seattle Ministerial Meeting noted bluntly that ‘more interactive discussion was
encouraged, as was greater participation in reviews of smaller members’
(WTO/TPRB 1999: paragraph 11; see also Joint Group on Trade and Competi-
tion 2001: 17).

At the end of the meeting, the chair presents concluding remarks which sum-
marize the discussion. Although the secretariat and the chairperson may draw
attention to those parts of a nation’s trade policy that have certain adverse
effects on the world trading system, they do not have the right to assess the
legality of measures according to WTO rules. Criticism is wrapped in formula-
tions such as ‘[member state] was encouraged to’ and ‘some matters concerning
[issue] were raised’. The key mechanism through which the TPRM can become
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influential is when a large number of member states (important trading partners
in particular) express concern on a particular issue during the review meeting,
and these remarks are mentioned in the chair’s summary.? Still, the TPRs do not
result in clear policy recommendations, and the assessment of member state
performance against recommendations made in previous cycles becomes
impossible. This — together with the poor follow-up to questions left unanswered
during the review meetings — inhibits the TPRM’s capacity to exert pressure on
WTO members independently from member states. At the same time, the TPRD
of the WTO secretariat plays a largely serving role in the process and lacks both
the resources and the political mandate to become more proactive.’

3.2 The OECD Economic and Development Review Committee

Among the vast array of OECD peer-reviewing procedures, the economic
surveys of member states prepared by the EDRC are among the best known
outputs of the OECD. In contrasting the EDRC experience with the TPRM, 1
will highlight the three aspects of IO ‘power’ developed above, namely:

1 the capacity to structure information and debate;

2 the capacity to pass judgement on member state performance;

3 the sanctions and rewards that may become important during the follow-up
to the meetings.

The Capacity to Structure Information and Debate. The OECD’s Economics
Department (which prepares the documents for the EDRC reviews) is a key
player throughout the whole process. While the compilation of country reports is
largely comparable to that in the TPRM,'® the extent to which the secretariat has
to wrap up criticism in diplomatic language is far less accentuated. The report
not only contains a largely descriptive survey of a country’s trading practices (as
in the TPRs) but also clearly identifies weaknesses and potential problems. As
explained in the Agreed Principles and Practices of the EDRC, ‘[i]f in the Secre-
tariat’s view, economic trouble may be looming, the Committee expects the Sec-
retariat to be vocal in identifying prospective problems’ (quoted in Pagani 2003:
23). The secretariat is also expected to prepare a note with questions to be dis-
cussed during the review meetings. The substance of the review meetings then
focuses strongly on the secretariat’s report and the ‘Questions for Discussion
Note’, while questions by other members clearly have a secondary role. The
EDRC secretariat is thus much better able to steer the debate in a certain direc-
tion than the WTO’s TPRD (Marcussen 2004b: 117).

A further notable feature of the EDRC process is that discussions during the
EDRC meetings are ‘open and frank’ and that ‘[c]riticism may be uttered freely’
(Audretsch 1984: 537). ‘Any government has to come up with reasonable argu-
ments for its behaviour and ... participants do not shy away from voicing con-
cerns and critique’ (Schéfer 2006: 74). This marked difference to the TPRM can
be explained by the less formal and diplomatic character of the OECD. While
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questions and answers at the TPR meetings are usually in written form and the
result of extensive interagency co-ordination and consultation in capitals, the
discussion at EDRC meetings is freed from these constraints. EDRC representa-
tives do not arrive with a thick bundle of questions which they have to pose in
their role as country delegates but rather act in a personal capacity. This also
reflects the fact that the main objective of the EDRC meetings is the formulation
of recommendations and guidance for the secretariat in preparing the adopted
and published version of the survey but not the diplomatic exchange of concerns
and observations.

The Capacity to Pass Judgement. Another marked difference between the
two reporting procedures is the capacity of the supranational bureaucracies to
offer judgements on member state performance and to formulate policy recom-
mendations. In the EDRC process, recommendations by the secretariat are a key
component and the ‘Agreed Principles’ demand that these recommendations
should be ‘sharply focused, clearly articulated and constructive and ... address
all the key challenges to economic policy’. Furthermore, the secretariat ‘should
explicitly follow up on recommendations made by the Committee in previous
years (especially on structural matters) and outline the actions taken if any’."
The results of EDRC reviews thus fulfil key prerequisites for ‘naming and
shaming’ (cf. Pawson 2002). It is important to note, however, that the published
versions of the EDRC reviews are the outcome of bilateral consultations
between the secretariat and the reviewed member which take place for a full day
after the EDRC meetings. It is in this stage that ‘the removal of politically sensi-
tive advice’ (OECD 2002: 3) and ‘haggling over the general message adopted’
(Schifer 2006: 75) may occur. It is unclear what role the approval of the pub-
lished reports by the EDRC, which is mandatory, plays. Schéfer (ibid.) argues
that the approval ‘serves as a safeguard against excessive redrafting and thus a
change in the stance the EDRC as a whole had taken’. Below this threshold,
however, it is conceivable that the language on specific sensitive points is soft-
ened somewhat.

The Capacity to Sanction or Reward. Due to the nature of the OECD, the
threat of sanctions is ruled out for the EDRC reviews, and the identification of
technical assistance needs is not a prime purpose of the reports. However, due to
the existence of clear policy recommendations, the EDRC can give rise to some
public attention and finger-pointing. An important factor in this is that EDRC
reviews receive a relatively high degree of attention from the national media,
and favourable or unfavourable results of national reviews often make the head-
lines of the business and financial press. In addition, many of the country desk
officers of the OECD keep close contact with the national media (Blackhurst
1991: 139; Marcussen 2004b: 118).

An additional factor is that EDRC reviews are part of an ongoing exercise of
consultation and dialogue between Paris and the capitals. While the TPRM is
basically ‘over’ at the end of the review meeting, the OECD experts of the rele-
vant country desks are engaged in a permanent information-sharing, learning
and discussion with national civil servants that extends far beyond the actual
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review meeting (Marcussen 2004b: 116; see also Marcussen 2004a: 28-9).
Therefore, the actual review meeting and the release of the reports are less deci-
sive events, and there are far more opportunities for the dissemination of policy
ideas into national administrations than are present in the WTO. The higher
(12—-18 months) frequency of OECD reviews than the TPR cycle (2—-6 years) is
another important factor in this respect.

4 Conclusion

State reporting procedures are an important instrument of policy implementation
by 10s. Although they are usually not linked to formal sanctions and are thus
often considered to be largely irrelevant, they enable the identification of bad
performers among peers or in the public and may allow individual members to
undergo processes of learning and socialization. In addition, state reporting does
play an important role in producing knowledge on the functioning of global
accords and thus serves an important diagnostic function. The role that the
bureaucracies of 10s play in state reporting procedures varies considerably, as
the analysis of the WTO and the OECD has shown. While the WTO’s TPRD
mainly fulfils a serving function for the membership by producing accurate and
highly trusted information on the trading practices of WTO members, the EDRC
secretariat plays a more proactive and independent part by identifying problem-
atic aspects of member state policies, structuring EDRC discussions and offering
formal policy recommendations that are debated and adopted by the membership
during the review cycle. In addition, the EDRC secretariat maintains a much
closer working relationship with member state administrations and the media
and thus also gains greater independence.

Should we conclude, therefore, that the OECD’s Economics Department is a
more powerful bureaucracy than the TPRD of the WTO, the much bigger sanc-
tioning power of other WTO bodies notwithstanding? The answer, of course,
depends on which concept of power is used and the underlying assumptions
about the forces that shape global politics. If one uses a concept of ‘power’ that
is related to bureaucratic legitimacy and independent control over information
and expertise (cf. Barnett and Finnemore 1999: 707-9), the answer is positive.
The undisputed intellectual authority of the OECD and its ability — via the
reports and the Questions for Discussion Notes — to structure the agenda of
review meetings largely independently from member states are two important
sources of power. It is also likely that ideas discussed at the EDRC meetings
inform policy debates at member state level, although no direct reference to the
review may always be made (Armingeon and Beyeler 2004).

In the case of the TPRM of the WTO, there is a much stronger focus on ‘peer
pressure’, in particular on the part of the more powerful members of the organi-
zation. In the words of one interviewee, ‘after 50 delegations have raised [a
certain issue] as a concern, maybe the point is driven home a little more effect-
ively than ad-hoc exchanges and complaints from trading partners’.'> The secre-
tariat does have some informal influence here, through expressing certain
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thematic concerns in its reports and through its usually quite close co-ordination
with the chairperson of the review sessions, for example. Still, at the end of the
day, the secretariat’s influence depends on the extent to which its observations
and suggestions are taken up by the membership at review meetings.'”* The
TPRM therefore serves as a sounding board for concerns prevalent among the
WTO membership rather than as an intellectual stimulus for policy. When
judged from a realist or liberal institutionalist perspective, it is important, due to
the existence of sanctioning power at WTO level as well as mutual interdepen-
dence of members and large power asymmetries, that there is political clout
which can be used to act on concerns raised at review meetings. At the same
time, the lack of opportunities for issue-linkage and the missing sanctioning
power of the OECD would seem to be crucial weaknesses in the EDRC
procedure.

In the last analysis, however, the original value of state reporting procedures
lies not in the replication of power asymmetries but in the creation of trans-
parency, open exchange on policy performance and mutual learning from
experience. In the analysis of this chapter, these important functions are
impeded in the WTO precisely because exchanges in the TPRB may become
‘ammunition for use in later negotiations and elsewhere’ (Keesing 1998: 6). The
integration of an OECD-style review mechanism into the highly legalized nego-
tiating environment of the WTO has thus led to a hybrid institutional form, the
effectiveness of which is doubtful when judged against the potential functions of
state reporting mentioned above. In any case, it has left the secretariat with a
much less prominent role than is the case in the OECD. On the other hand,
however, the jury is still out on the effectiveness of the EDRC procedure. Even
under the relatively favourable circumstances of the OECD, the impacts of state
reporting seem to be contingent upon the degree to which policy recommenda-
tions resonate with domestic policies and values and are taken up by actor coali-
tions at that level (Armingeon and Beyeler 2004).

Notes

1 I would like to thank interviewees at the WTO as well as Helmut Breitmeier, Miriam
Hartlapp, Klaus Dieter Wolf and the participants of the workshops from which the
volume results for sharing their thoughts with me. The usual disclaimer applies.

2 For the present discussion, I define a norm as ‘a normative principle that exists within
a given social system and which most members of the social system seriously con-
sider acting upon in most situations where it applies’. The definition is taken from
Malnes 1992: 279.

3 For example, high levels of agricultural subsidies or the protection of domestic indus-
tries through ‘Voluntary Restraint Agreements’ have been cited in past reports on the
United States and the EU as potential threats to the multilateral trading system.

4 The terms described in the text are the result of a recent (2005) review of the TPRM,
the principal result of which has been a longer preparation period for the meeting in
order to give Geneva delegations more opportunity to consult with their capitals. See
‘Second Appraisal of the Operation of the Trade Policy Review Mechanism’ (unpub-
lished document), Geneva, 18 July 2005. Basic features of the reviewing process may
be found in Keesing 1998 and Laird 1999.
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5 Several interviews with members of Geneva-based national delegations to the WTO,
2628 March and 5 May 2006.

6 Interviews with members of national delegations to WTO, 28 March and 5 May 2006.
See also Keesing 1998: 30-3.

7 Several interviews with members of Geneva-based national delegations to the WTO,

26-28 March 2006. It is interesting to note that the recent reform of the TPRM

brought forward the deadlines for circulating the report and for submitting written

questions for the review sessions. This made it possible (and imperative) for Geneva-
based delegations to consult much more extensively with their domestic bureaucra-
cies on the questions to be asked and the answers given.

Interview sources, 26 and 28 March and 5 May 2006.

9 Ibid; see also Joint Group on Trade and Competition 2001: 16-17.

10 Reports are prepared by the secretariat on the basis of a questionnaire sent out to the
government under review, visits of OECD staff to the capital and consultations with
the respective government on the draft report. As in the TPRM example, there are
also consultations with research institutes and non-state actors. For details on this and
the subsequent stages of the review process, see Pagani 2003: 22—4; Marcussen
2004a: 24-9; Schifer 2006: 73-5.

11 Agreed Principles and Practices of the EDRC; quoted after Pagani 2003: 23.

12 Interview with the ambassador of a Geneva-based national delegation, 5 May 2006.

13 Interview sources, 22 February, 26, 27 and 28 March 2006 and 5 May 2006.
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4 International organizations and
the implementation of new
financial regulations by
blacklisting

J. C. Sharman

1 Introduction

A common difficulty for international organizations looking to implement policy
change in states is the lack of tools available to create incentives and disincen-
tives for national governments. Since the late 1990s, three international organi-
zations have had to tackle this problem in related campaigns to pressure
non-member tax havens to adopt costly new financial regulations. Founded after
the Asian financial crisis, the Financial Stability Forum (FSF) was charged with
reforming the ‘international financial architecture’ to avoid the problem of con-
tagion during crises, and to this end, it tried to improve regulatory standards in
offshore financial centres. The Organization for Economic Cooperation and
Development (OECD) has sought to counter ‘harmful tax competition’, in
particular as practised by three-dozen tax haven states. Finally, the Financial
Action Task Force (FATF) has been active since 1990 in seeking to combat
financial secrecy in offshore and onshore centres vulnerable to being used by
money launderers, a mandate expanded in 2001, to include countering the
finance of terrorism.

In 2000, all three organizations sought to pressure a largely overlapping
group of non-member tax haven states into regulatory reform by formally and
publicly blacklisting those jurisdictions judged to be non-compliant with a set of
new standards. By 2003, however, blacklisting had been largely abandoned. A
common interpretation might be that blacklisting had simply proven ineffective
as a tool of enforcement. The predominant theories in international relations
would support this intuition, holding that talk is cheap, because international
actors are concerned only with power and wealth defined in terms of material
resources. Yet, this chapter finds the opposite: blacklisting has indeed been an
effective means of putting pressure on targeted states and thereby is, at least
potentially, an effective tool of policy implementation. International organi-
zations like the FSF, OECD and FATF gain a great deal of their power from the
ability to label and categorize, creating positive and negative distinctions and
hierarchies (Barnett and Finnemore 2004). The efforts to combat financial insta-
bility, harmful tax competition and money laundering provide important
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examples of how international organizations can implement policy through their
authoritative command of language. This in turn creates a puzzle: if blacklisting
has been so effective, why does it seem to have gone out of fashion? Inter-
national organizations are both attracted and repelled by blacklisting. The effect
of these lists is simultaneously produced by, but also corrosive of, international
organizations’ authority, their reputation for impartial technocratic expertise.
Although blacklists have been effective in promoting compliance among tax
havens in the short term, the spectacle of international organizations ‘bullying’
small, poor non-member states into submission is not compatible with the image
institutions like the FSF, OECD and FATF depend on for their longer-term
policy influence. Such coercive behaviour runs against the grain of important
norms governing appropriate conduct for international organizations.

This chapter seeks to elucidate this puzzle (how implementation by blacklist-
ing can enhance but also undermine international organizations’ influence) by
establishing three main points. First, the FSF, OECD and FATF blacklists have
been effective as a means of enforcing new financial regulations among tax
havens. They have done so by damaging the reputations of those listed, thus
reducing their attractiveness as investment destinations and creating pressure to
comply. Rather than being cheap talk, issuing a blacklist is a form of ‘speech
act’ that changes the world merely by virtue of having been published. Second,
this chapter will argue that the three institutions under consideration, in common
with many other international organizations, depend on a particular impartial,
technocratic identity as the basis of their authority and thus influence over
policy. This particular identity, and this authority, gives blacklists their impact.
The third point, however, is that this identity is partly constituted by certain
expectations of appropriate behaviour that conflict with the coercive nature of
blacklisting. Scientific institutions are meant to change minds through reasoned
debate in pursuit of common goals, not twist arms to win zero-sum games. This
conflict ultimately explains the decline of blacklisting as a tool of implementa-
tion in this context. This chapter concludes with the outlook for blacklisting as a
tool of implementation for international organizations attempting to set the rules
that govern the cross-border trade in financial services in the light of the con-
flicting advantages and drawbacks of this tactic.

2 Background

In the mid- to late-1990s, the G7 states became increasingly concerned about the
consequences of the globalization of the world’s financial markets. Concerns
centred on the ability to control tax revenue, financial crime and the overall
stability of the system. It was feared that tax havens enabled citizens of OECD
states to evade their tax obligations at home by secretly stashing money off-
shore. Additionally, the financial secrecy afforded by havens was seen as ham-
pering the fight against money laundering, fraud and related illicit activities.
Finally, some argued that tax havens’ lack of transparency posed a prudential
risk that might catalyse a process of financial contagion like that affecting
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emerging markets in the late 1990s. The G7 responded with a number of new
initiatives aimed at taming these manifestations of ‘the dark side of globaliza-
tion’. Although it was recognized that tax avoidance or evasion, money launder-
ing and financial instability were distinct problems, policy makers also believed
that there were important common elements to each. In particular, small state tax
havens (also known as offshore financial centres) were regarded as exacerbating
each of these problems as a result of the low taxes, strict secrecy and loose regu-
latory regime they provided for trillions of dollars of foreign capital (Palan
2003; Rawlings 2005). Furthermore, in each of these three policy areas, the
underlying problem was considered to share a prisoner’s dilemma nature: cor-
rective action by any one state would do nothing to solve the issue and only
leave that state worse off, as capital fled from strict to lax regulatory regimes.
Because of the extreme mobility of capital, corrective action needed to be global
in scope, with every country adopting the same minimum standards. But seeking
to design and implement new standards in an international organization with
universal, or near-universal, membership would be vulnerable to stalling or sab-
otage by tax haven member countries, which benefited from the status quo
(Wechsler 2001).

To square this circle and address the need for global standards whilst avoid-
ing universal membership organizations, the G7 allocated these issues to three
limited membership bodies. The OECD is by far the largest of the three,
founded in 1960 and involved in a huge range of policy areas. From 1996, the
OECD’s Committee on Fiscal Affairs was tasked with developing a solution to
‘harmful tax competition’, which was said to threaten member states’ ability to
raise the appropriate amount and mix of taxation. The FATF’s small secretariat
is located in the Paris headquarters of the OECD but is institutionally independ-
ent from its host. The FATF is the world’s leading body in setting standards to
combat money laundering and, since 2001, the financing of terrorism. The FATF
became particularly concerned that by providing strict financial secrecy, tax
havens assisted criminals in hiding the illicit origins of their wealth. The FSF,
the newest of the three, was created in 1999 in response to calls for a ‘new inter-
national financial architecture’ after the emerging market crises in Southeast
Asia, Russia and Latin America. It is composed of representatives from various
national financial regulators and other international organizations. The FSF
Working Group on Offshore Financial Centres has concluded that tax havens
may precipitate or catalyse international financial crises to the extent that they
have inadequate standards of financial transparency and prudential supervision.
The FATF and FSF have the rich OECD democracies as the core of their mem-
bership, supplemented by a few ‘strategically important’ developing states.
Despite differences between the three bodies, each tends to cross-reference the
work of the others as representing ‘best international practice’, and there is a
good deal of informal collaboration among them. Each institution also achieves
influence over economic policy making and standards, thanks to their identifica-
tion with scientific expertise and objectivity.

Within a four-week period, May—June 2000, all three organizations publicly



1O0s and new financial regulations 51

released overlapping blacklists of non-member tax haven jurisdictions accused
of being deficient in their financial regulatory standards (OECD 1998, 2000;
FATF 2000a, 2000b; FSF 2000). The OECD and the FATF assessed listed juris-
dictions against standards of financial information collection and exchange. The
countries included had to commit to reform their laws and regulations to the sat-
isfaction of each organization in order to be removed from these two lists [the
OECD ‘Tax Haven’ list and the FATF ‘“Non-Cooperative Countries and Territo-
ries’ (NCCT) list]. Rather than a simple list of jurisdictions labelled as failing to
meet acceptable standards, the FSF published a three-tier classification of off-
shore financial centres. The classification measured in descending order offshore
centres’ ‘perceived quality of supervision and perceived degree of co-operation’
as judged by FSF members. The FSF did not provide any mechanism for those
receiving an unfavourable judgement (in groups 2 and 3) to improve their rating.

The key common policy outcome of interest to the FSF, FATF and OECD
was increasing the amount of information collected and exchanged by tax
havens. Because it was the opacity of tax havens’ financial sectors that created
greatest concern about systemic instability, money laundering and tax evasion or
avoidance, transparency was seen as the answer. Specifically, for the FSF com-
pliance amounted to meeting the International Monetary Fund’s (IMF) standards
for financial sector supervision, as well as the standards of other international
organizations regulating insurance, securities and banking. For the FATF, the
policy measures to be implemented were contained in its 40 recommendations,
later supplemented by special recommendations to counter-terrorist finance.
Finally, the OECD reforms to be implemented were detailed in a memorandum
of understanding and a model agreement on tax information exchange.

None of the three organizations offered any incentives or technical assistance
to tax havens in return for their compliance. Similarly, there was no attempt at
reasoned persuasion or socialization. The reforms demanded of tax havens were
costly for them in both direct and indirect terms: directly because collecting
information involved tax haven governments and regulators hiring more staff
and taking on all the associated expenses; indirectly because by increasing the
regulatory burden and compromising financial secrecy, tax havens reduced their
main selling points in the eyes of foreign investors. Thus, blacklisting from 2000
has been an implementation strategy based on enforcement by sanctioning. As
explained in the following sections, this enforcement approach has been cru-
cially reliant on the authority — the normative power — of the international
organizations in question.

3 Blacklisting, speech acts and reputation

Blacklists are a form of speech acts, or ‘doing in saying’, an idea first developed
by the philosophers of language, J.L. Austin and John Searle. Rather than sepa-
rating speech from action, Austin and Searle see certain types of speech as con-
stituting actions in and of themselves. One example is when speech acts function
as declarations. The force of a declaration as an action depends on the right sort
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of person performing this action, saying the words in the appropriate context and
performing the right rituals in order for the speech act to be recognized as legitim-
ate. The success of the speech act depends on the authority of the speaker and
the appropriateness of the context (of which more in the third and fourth sec-
tions). Both Austin and Searle use the examples of the celebrant at a wedding, a
judge at a trial or an umpire or referee in a sporting match as an authoritative
issuer of declarations (Austin 1975; Searle 1979, 1995). In each case, the speech
acts performed ‘bring about some alteration in the status or condition of the
referred object or objects solely in virtue of the fact that the declaration has been
successfully performed’ (Searle 1979: 17). For example, by the speech act being
successfully performed, people are made into wives and husbands, criminals or
offside or out. New facts are created, social facts depending on our collective
acceptance for their existence and new statuses conferred (Ruggie 1998).

In the context of international organizations and tax havens, the change in the
status or condition is a negative change in the blacklisted state’s reputation in
the eyes of foreign investors. In turn, the reputational costs generated by black-
listing tend to cause foreign investors to avoid doing business in listed jurisdic-
tions or withdraw capital they might have invested earlier. The potential for
material economic loss, mediated by reputational damage, creates pressure to
comply with the policy demands of the issuing bodies. In this way, blacklisting
represents an enforcement technique, but one that is crucially dependent on the
normative power of international institutions (see the ‘Introduction’ of this
volume). Before moving on to provide some brief illustrative evidence support-
ing this contention about how blacklisting works, a clarification is in order. In
analysing the adverse impact of blacklists on targeted states, it is important not
to reduce the (material) symptoms of the problem with its (reputational) cause.
Thus, in the early part of this decade, the Catholic Church in the United States
suffered significant financial losses (through lawsuits and lower contributions)
after the eruption of scandals concerning priests sexually abusing children and
subsequent cover-ups. But to say the Church had a financial problem, while
ignoring the massive damage done to the institution’s reputation which produced
these financial problems, is to mistake effect for cause.

What evidence is there to support this contention that blacklists are an effect-
ive enforcement tool for international organizations? What evidence is there to
confirm the mechanism specified? The primary determinant of a tax haven’s
success is its reputation. This is because there are at least three-dozen jurisdic-
tions offering very similar products, whether they are offshore companies, off-
shore trusts or offshore banks. Although innovation in financial products is
rapid, given that legislation cannot be patented, new products are rapidly copied
and diffused. Fierce competition and the ease of re-allocating capital from one
jurisdiction to another mean that prices and fees have tended to converge at the
same low level. Reputation matters in different ways for different kinds of
investors. For private individuals and private companies, the reputation of a
jurisdiction provides some reassurance that money and assets will not simply
vanish into thin air. This is important as tax havens are generally very small,
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obscure places (typically island states in the Caribbean or South Pacific or semi-
sovereign European entities) physically remote from the investor’s country of
residence. In addition, making use of offshore products for tax minimization or
asset protection purposes often involves a partial transfer of ownership or
control to a tax haven-based financial intermediary, as, for example, in vesting
ownership of assets in a trust or appointing a nominee director of an company.
Jurisdictions with strong reputations for financial probity are better able to allay
the fears of investors that their money will simply disappear (Blum et al. 1998).

For large, public institutional investors, and particularly banks, reputation is
even more important. Here, ‘guilt by association’, rather than fear of misappro-
priation, is the force driving investors to attend to their hosts’ standing and
image. Institutional investors are concerned that if they are linked with a juris-
diction with reputational problems, they too will suffer taint by association.
Such a taint may cause a drop in share price, or even the sort of collapse of con-
fidence that destroyed accountancy firm Arthur Anderson, and has previously
resulted in bank runs. In choosing between a large number of jurisdictions offer-
ing similar products at a similar price, such institutional investors make sure to
steer clear of locations in less-than-good standing. This aversion to reputational
risk is particularly significant in that it is institutions, more than private clients
that provide the largest volume of the most lucrative business for tax havens. In
the case of banks, this sensitivity has, in some cases, even extended to refusing
to process international transactions to, from or through blacklisted states,
causing major economic disruptions.

Blacklists compiled and published by the FSF, FATF and OECD reached
investors and re-shaped their perceptions of various investment destinations via
several channels. Relying on blacklisting was a deliberate ploy by international
organizations to attract the attention of the general media and then focus this
attention on the various problems said to be caused by tax havens. This strategy
succeeded in that the release of the lists in May—June 2000 generated consider-
able press coverage. National governments and regulatory agencies both inside
and outside the relevant international organizations also picked up on the
various lists, and re-broadcast them, but also often incorporated these lists into
national legislation and regulations, tending to make it difficult for offshore
centres to attract business from onshore (Sharman and Rawlings 2005). Finan-
cial advisors also had to be aware of these blacklists and pass them on to their
clients in order to comply with due diligence requirements and avoid lawsuits.

The effectiveness of the lists can be judged by the degree of compliance
elicited (see Table 4.1). Both the FATF and the OECD demanded compliance
with a similar slate of regulatory reforms as the price of being removed from
their lists. Only five of the original 35 states targeted by the OECD as part of the
harmful tax competition initiative have refused to comply with the OECD’s
requirement to participate in the international exchange of tax information. In
addition to this success, another six states narrowly avoided being included on
the OECD Tax Haven list only by making eleventh-hour commitments to meet
the new international standards in May 2000. The FATF NCCT list was even
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more effective, with all 12 offshore centres included agreeing to undertake far-
reaching reforms to combat money laundering and increase the transparency of
their financial sectors (note that all bar one of the 11 onshore states listed have
also complied). The FSF did not specify the same sort of conditional procedure
for those given an unfavourable rating in its three-tier classification, but it rein-
forced the pressure to make the same sort of reforms demanded by the other two
organizations.

The large number of offshore centres affected (35 plus 6 complying pre-
emptively for the OECD, 12 for the FATF and 35 for the FSF, although many
were included on more than one list) and space limits preclude a case-by-case
analysis. But in interviews with financial services firms and regulators con-
ducted by the author in 14 affected jurisdictions (Aruba, Antigua and Barbuda,
Barbados, British Virgin Islands, Cayman Islands, Cook Islands, Isle of Man,
Jersey, Liechtenstein, Mauritius, Montserrat, Seychelles, St Kitts and Nevis and
Vanuatu), respondents were almost unanimous in testifying to the importance of
blacklisting in threatening reputations and thus in promoting compliance (see
Sharman 2006). Running directly counter to their historical proclivities, and to
their business interests, tax havens have undertaken a slew of reforms to tighten
up regulatory standards and increase transparency. For example, banks have had
to verify the true identity of all new and existing account holders. Those offering
company incorporation services must now ask for extensive documentation on
the purpose and beneficial ownership of the offshore company. Governments
have had to set up special bodies to monitor transactions for money laundering
and agree to help enforce the tax laws of onshore countries. These reforms now
mean that in many cases, offshore financial centres now have more stringent
financial regulations in place than their onshore counterparts (ITIO 2003; United
States Treasury 2005: 56-7; United States Government Accounting Office
2006: 55).

4 Authority

As noted earlier, Austin and Searle hold that not just any speaker can produce
successful declarations like blacklists, but the speaker must be invested with
some extra-linguistic authority. This section examines why international organi-
zations have this authority and thus can issue effective blacklists. The following
section investigates why blacklisting by international organizations against tax
havens seems to be in decline precisely when there is more and more evidence
that this method is effective. Both points are connected, because the very fea-
tures that imbue international organizations with their authority also tend to limit
confrontational tactics like blacklisting, while promoting more inclusive, con-
sensual solutions (see also Bauer’s contribution to this volume).

The FATF, FSF and OECD’s ability to influence politicians, transnational
policy communities, corporations, the media and individual investors has been
closely linked to their authority, conceived of as a facet of identity, rather than
material resources. In this way, international organizations have been able to
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apply pressure through blacklisting (in a manner that individual states cannot)
because of their particular identity as impartial, ‘apolitical’ technocratic institu-
tions. Observers with a sociological bent have written on the Weberian rational-
legal authority of international organizations across a range of policy areas
(Finnemore 1996; Meyer et al. 1997; Barnett and Finnemore 1999, 2004;
Braithwaite and Drahos 2000). International organizations are exemplars of the
belief in the power of scientific knowledge and impartial experts to make the
world a better place. Their models, assessments and guides to best practice
derive much of their impact from the link with the standing of their institutional
authors. Positive verdicts or high rankings international organizations’ ‘league
tables’ are loudly trumpeted by governments, while more critical attention is
often seized on and amplified by opposition parties and pressure groups.

It is instructive to look at the OECD’s analysis of its techniques for spreading
its policy guidance, peer review and peer pressure. This provides insight into the
standard operating procedures of similar bodies like the FATF and FSF but
serves to highlight how poorly the blacklisting strategy to push tax havens into
compliance fits with established ‘managerial’ procedures. Peer review is defined
thus:

[P]eer review relies on the influence and persuasion exercised by the peers
during the process. This effect is sometimes known as ‘peer pressure’. The
peer review process can give rise to peer pressure through, for example: (i)
a mix of formal recommendations and informal dialogue by the peer coun-
tries, (ii) public scrutiny, comparisons, and in some cases, even ranking
among countries; and (iii) the impact of all the above on domestic public
opinion, national administration and policy makers. The impact will be
greatest when the outcome of the peer review is made available to the
public, as is usually the case at the OECD. When the press is actively
engaged with the story, peer pressure is most effective.

(Pagani 2002: 5-6)

The same report also emphasizes several important preconditions. It stresses that
peer pressure can never be used in a coercive or adversarial fashion, with
‘naming and shaming’ risking ‘shifting the exercise from an open debate to a
diplomatic quarrel’ (6). The process and standards must be ‘credible’ (legitim-
ate) in that they are endorsed by all parties before the particular studies get
underway. The parties being reviewed must trust the reviewer and the process
and regard them both as impartial. In a similar vein, as the then Canadian
Finance Minister Paul Martin said of FSF standards: ‘They will work only if the
developing countries and emerging markets help to shape them, because inclu-
siveness lies at the heart of legitimacy and effectiveness’ (quoted in Germain
2001: 412). But the FSF, OECD and FATF campaigns have been anything but
inclusive. Each of the prerequisites of peer review has been missing in the cam-
paigns against harmful tax competition, as well as those aimed at fixing prob-
lems in the area of money laundering and systemic financial instability.
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International organizations violate such norms at their peril. Lacking altern-
ative means of influence over national policy making, endangering institutional
status and authority by transgressing shared beliefs about appropriate behaviour
is inherently risky for international organizations. As Barnett and Coleman
(2005: 598, original emphasis) have noted:

For modern 1Os ... authority claims frequently turn on the belief that they are
impersonal and neutral, that is, that they are not using power but instead are
using impartial, objective, and value-neutral knowledge to serve others ....
Because their authority is premised on these beliefs, IOs are likely to be
quite attentive to this very image and assiduously avoid the appearance of
being ‘political’.

The FATF, FSF and OECD all became aware of the negative judgments of their
peers concerning their ‘political’ conduct and from 2002 to 2003 adapted their
behaviour accordingly.

5 Blacklisting in decline

The FSF has not repeated its three-part classification of the perceived quality of
regulation in offshore centres, noting that its list ‘has served its purpose and is
no longer operative’ (Ferguson 2005). In a November 2002 agreement with the
IMF, the FATF agreed to discontinue its NCCT list, though jurisdictions on the
list at that point remained until they had enacted specified reforms. Both the FSF
and the FATF ceded some of their functions to the IMF’s Offshore Financial
Centres audit programme. In part, this simply reflects the much greater resources
of the IMF, which has organized 44 individual jurisdiction studies based on the
sort of onsite team visits that the FSF, FATF and even OECD Committee on
Fiscal Affairs cannot afford (IMF 2000, 2006). But apart from differences in
resources, the IMF initiative is notable for its very different conduct and tone,
being much more inclusive and consensual, much more managerial, than the
earlier blacklisting exercises.

Similarly, the OECD has gone from rhetorically attacking ‘tax havens’ to
engaging in prolonged, inclusive dialogues with the same states, now known as
‘participating partners’ in the tax reform process. Referring to the June 2000 list
of 35 jurisdictions in November 2005, it has stated that:

The 2000 OECD list should be seen in its historical context.... More than
five years have passed since the publication of the OECD list and positive
changes have occurred in individual countries’ transparency and exchange
of information laws and practices since that time.

(OECD 2005: 8)

In a partial exception to this new consensual approach, the OECD still maintains
a list of ‘Unco-operative Tax Havens’ (composed of Andorra, Liechtenstein,
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Monaco, Liberia and the Marshall Islands) which have refused to commit to the
principle of international tax information exchange, though this list seems to be
declining in saliency. Given its effectiveness as an enforcement tool, why does
blacklisting seem to have fallen out of favour?

Targeted states have (predictably) been consistent and vigorous critics of this
method. There are also some indications that norms of appropriate behaviour for
technocratic international organizations identified above that militate against the
use of implementation by sanctioning have precipitated internal role conflict
within blacklisting organizations. But another prominent reason is the disap-
proval of other international organizations reacting to the coercive cast of the
three-pronged attack on tax havens. These have included the IMF, the World
Bank, the United Nations, regional anti-money laundering bodies, the Common-
wealth, the Caribbean Community and the Pacific Islands Forum (the members
of the latter three organizations featuring strongly on the various blacklists).
Thus, in November 2002, the IMF began its co-operation with the FATF in
supervising and assessing anti-money laundering standards conditional on the
NCCT list being suspended (IMF 2002: 2). Interview sources relate that this was
a direct result of the IMF Executive Board regarding the NCCT list as heavy-
handed. The same group regarded the NCCT process as arbitrary and discrimi-
natory, given that FATF members could cut private deals to stay off the list,
despite serious policy deficiencies in their adherence to anti-money laundering
standards (e.g. Britain dropping its complaints about Swiss banking secrecy in
return for Switzerland withdrawing its objections to British trust laws). In delib-
erate contrast, the IMF initiative is notable for its very different conduct and
tone. The IMF reports are only published with the consent of the jurisdiction; the
jurisdiction is invited to make written responses in the report, and there is no
effort to reduce the exercise to a simple dichotomous compliant/non-compliant
distinction. When the deficiencies have been identified, the response is in the
form of advice and technical assistance to facilitate capacity building, rather
than censure and threats. Although less closely involved in matters of offshore
finance than the Fund, the World Bank broadly endorsed these sentiments.

Representatives from the United Nations Ad Hoc Group of Experts on Inter-
national Cooperation in Tax Matters and the United Nations Office on Drugs
and Crime both privately expressed unease in connection with the blacklisting
exercises and pointedly noted that they would never adopt such a confronta-
tional method. Even the FATF’s regional offshoots either conspicuously failed
to support the NCCT list or in some cases openly criticized the coercive cast of
this exercise. Like the IMF, these bodies noted that countries should be encour-
aged to raise their regulatory standards through technical assistance and advice.

Despite the waning attractiveness of blacklists for the FATF, FSF and OECD,
it is worth noting that this does not mean such exercises will never again be con-
ducted. In the short term at least, blacklists are an effective tool for rule enforce-
ment by international organizations that lack the material resources to employ
other sanctions and lack the inclination or patience to use more consensual,
managerial techniques. Although the three initiatives discussed in this chapter
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have mellowed with time, there is some evidence that tax havens may not be out
of the woods yet. In March 2005, the International Organization of Securities
Commissions (IOSCO 2005), a member body of the FSF, announced that it
would be identifying offshore financial centres that were ‘unable or unwilling’
to meet new international standards. The press release noted that ‘problems
remain in several OFCs [Offshore Financial Centres] with respect to compliance
with international standards’. It presented options for ‘incentivizing’ further reg-
ulatory reform in non-member tax havens, including ‘publishing the names of
unco-operative OFCs’. In late 2005 and 2006, IOSCO held private meetings
with individual non-member tax havens emphasizing the possibility of ending
up on a new blacklist (though like the other three organizations, IOSCO shies
away from using this term) if they refuse to meet new standards in the areas of
cross-border co-operation relating to information exchange and adequacy of
securities supervision. By their very nature, blacklists as declarations need to be
public to take effect, bringing into play the likely negative consequences for the
issuing institution. But the threat of a blacklist, made in private on an individual
basis, may present the possibility of enforcing rules while minimizing the ten-
sions with conceptions of appropriate behaviour.

6 Conclusion

This chapter has sought to establish three main points. The first is that black-
lists can be a powerful instrument by which international organizations can
enforce new international standards among states. In the case of tax havens,
the point at issue is the compliance of states outside the relevant international
organizations, rather than the problem of ensuring that member states live up
to their earlier commitments. Second, the impact of blacklists depends on the
normative power or authority of the issuing institution, conceived of in terms
of scientific objectivity and selfless devotion to improving the common global
good. Third, and somewhat paradoxically, this very normative power is eroded
by the practice of blacklisting as international organizations’ objectivity, and
altruism come to be questioned. Coercing small, weak non-member states in
this manner comes to resemble the sort of selfish inter-state power politics that
international organizations are widely thought to be above. The pull of black-
lists as a tool for implementation by sanctioning remains for international
organizations which lack other alternatives for enforcing rules among recalci-
trant states. Yet, given the presence of norms limiting the use of such black-
lists, their future remains uncertain even as their effectiveness becomes better
understood.

References

Austin, J.L. (1975) How to Do Things with Words, Oxford: Clarendon.
Barnett, M.N. and Finnemore, M. (1999) ‘Politics Power and Pathologies in International
Organizations’, International Organization, 53(4): 699-732.



60 J.C. Sharman

——. (2004) Rules for the World. International Organizations in Global Politics, Ithaca,
NY: Cornell University Press.

Barnett, M.N. and Coleman, L. (2005) ‘Designing Police: Interpol and the Study of
Change in International Relations’, International Studies Quarterly, 49(4): 593-619.
Blum, J.A., Levi, M., Naylor, R.T. and Williams, P. (1998) Financial Havens, Banking
Secrecy and Money Laundering, New York, NY: United Nations Office of Drug

Control and Crime Prevention.

Braithwaite, J. and Drahos, P. (2000) Global Business Regulation, Cambridge: Cam-
bridge University Press.

FATF (2000a) Report on Non-Co-operative Countries and Territories, Paris: Financial
Action Task Force Secretariat.

—— (2000b) Review to Identify Non-Co-operative Countries and Territories: Increasing
the Worldwide Effectiveness of Money-Laundering Efforts, Paris: Financial Action
Task Force Secretariat.

Ferguson, R.W. (2005) Statement at the International Monetary and Financial Commit-
tee Meeting, Washington, DC. 16 April. Available at: www.fsforum.org/press/IMFC-
Statement11.04.05.pdf (accessed December 2006).

Finnemore, M. (1996) ‘Norms Culture and World Politics: Insight from Sociology’s
Institutionalism’, International Organization, 50(2): 325-47.

FSF (2000) Financial Stability Forum Releases Grouping of Offshore Financial Centres
(OFCs) to Assist in Setting Priorities for Assessment. Press release, Basel: Financial
Stability Forum, 26 May.

Germain, R.D. (2001) ‘Global Financial Governance and the Problem of Inclusion’,
Global Governance, 7(4): 411-26.

IMF (2000) Offshore Financial Centres: The Role of the IMF, Washington, DC: Mone-
tary and Exchange Department.

—— (2002) Report on the Outcome of the FATF Plenary Meeting and Proposal for the
Endorsement of the Methodology for Assessing Compliance with Anti-Money Launder-
ing and Combating the Financing of Terrorism (AML/CFT) Standard, Washington,
DC: Monetary and Exchange and Legal Affairs Departments.

—— (2006) Offshore Financial Centres: The Assessment Program—A Progress Report,
Washington, DC: Monetary and Financial Systems Department.

IOSCO (2005) FSF Announces a New Process to Promote Further Improvements in Off-
shore Financial Centers (OFCs). Press release, 11 March. Ref. 11/2005E. Available at
www.iosco.org/mews/pdf/IOSCONEWS86.pdf (accessed December 2006).

ITIO (2003) Towards a Level Playing Field: Regulating Corporate Vehicles in Cross-
Border Transactions. Report Conducted by Stikeman Elliot LLP, London: International
Trade and Investment Organisation.

Meyer, J.W., Boli, J., Thomas, G.M. and Ramirez, F.O. (1997) ‘World Society and the
Nation-State’, American Journal of Sociology, 103(1): 144-81.

OECD (1998) Harmful Tax Competition: An Emerging Global Issue, Paris: Organization
for Economic Cooperation and Development.

——(2000) Towards Global Tax Co-operation, Paris: Organization for Economic Coop-
eration and Development.

—— (2005) Progress Towards a Level Playing Field: Outcomes of the OECD Global
Forum on Taxation, Melbourne 15—16 November 2005, Paris: Organization for Eco-
nomic Cooperation and Development.

Pagani, F. (2002) Peer Review: A Tool for Co-operation and Change: An Analysis of the



1O0s and new financial regulations 61

OECD Working Method, Paris: Organization for Economic Cooperation and Develop-
ment Secretariat, Directorate for Legal Affairs.

Palan, R. (2003) The Offshore World: Sovereign Markets, Virtual Places and Nomad
Millionaires, Ithaca, NY: Cornell University Press.

Rawlings, G. (2005) ‘Mobile People, Mobile Capital and Tax Neutrality: Sustaining a
Market for Offshore Financial Centres’, Accounting Forum, 29(3): 289-310.

Ruggie, J.G. (1998) Constructing the World Polity. Essays on International Institutionali-
sation, London and New York: Routledge.

Searle, J.R. (1979) Expression and Meaning. Studies in the Theory of Speech Acts, Cam-
bridge: Cambridge University Press.

——.(1995) The Construction of Social Reality, London: Penguin.

Sharman, J.C. (2006) Havens in a Storm. The Struggle for Global Tax Regulation, Ithaca,
NY: Cornell University Press.

Sharman, J.C. and Rawlings, G. (2005) Deconstructing National Tax Blacklists. Report
prepared for the Society of Trust and Estate Practitioners, London, 19 September.

United States Treasury (2005) Money Laundering Threat Assessment 2006, Washington,
DC: United States Treasury.

United States Government Accounting Office (2006) Company Formations: Minimal
Ownership Information is Collected and Available, Washington, DC: United States
Government Accounting Office.

Wechsler, W.F. (2001) ‘Follow the Money’, Foreign Affairs, 80(4): 40-57.



S Bureaucratic authority and the
implementation of international
treaties

Evidence from two convention
secretariats

Steffen Bauer

1 Introduction'

As evidenced by the vast array of literature on the subject of international
environmental regimes, the environmental field has provided a wealth of mater-
ial for international relations theories on the creation, implementation and, ulti-
mately, effectiveness of international organizations (IOs) (cf. Zirn 1998;
Mitchell 2002). 10s are typically a distinct component of international environ-
mental regimes and quite often play an active role in creating and implementing
those regimes. Yet, their role in these processes has received little specific atten-
tion to date (Biermann and Bauer 2004, 2005). Several chapters in this volume
address the role of 10s in policy implementation in various policy fields by
looking at the material resources they have at their disposal. Here, I will focus
on the authority IOs enjoy as bureaucracies and assess how this authority has
affected the implementation of international environmental agreements.

In particular, I will examine two environmental conventions with similar
institutional features but markedly varying outcomes: the Vienna Convention for
the Protection of the Ozone Layer (1985), and its Montreal Protocol on Sub-
stances that Deplete the Ozone Layer (1987), and the United Nations Conven-
tion to Combat Desertification (UNCCD) (1994). Both conventions were
conceived as international legal treaties; both address environmental policy
issues that were agreed to be of global significance; both enjoy almost universal
membership. However, while the former is generally considered the success
story of international environmental governance, the latter has all but failed. In
addition to the apparent differences in the scope of the two treaties and the
divergent problem structures of ozone depletion and dryland degradation, we
will also need to take a closer look at the IOs charged with the administration of
the treaties in order to understand their divergent outcomes. I argue that the dif-
ferent levels of authority enjoyed by the respective convention secretariats — the
United Nations Environmental Programme’s (UNEP) Ozone Secretariat’* and the
UNCCD Secretariat — affect the ways in which the conventions are adhered to
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and are being implemented. The secretariats of both conventions provide for
interesting case studies because they are small agencies with limited resources,
as opposed to fully fledged 10s. Yet, they share the fundamental features and
functions which can be attributed to any 10 and which pertain, in particular, to
the bureaucratic authority mustered by 10s (Bauer et al. forthcoming). The argu-
ment is built on the sociological institutionalist approach to the study of inter-
national relations, notably the conceptualization of authority and autonomy of
10s by Michael Barnett and Martha Finnemore (1999, 2004).

I will first address the subject of the bureaucratic authority of 10s. I will then
use this conceptualization to compare the roles played by the Ozone Secretariat
and the UNCCD Secretariat in their respective regimes. Finally, I will discuss
the wider implications of my findings for the analytical treatment of 1O bureau-
cracies as actors of global governance in the field of international relations more
generally and relate my findings to the overarching theme of this volume.

2 Bureaucratic authority of international organization
secretariats

The notion of ‘authority’ is of particular relevance to 10 bureaucracies. Bureau-
cratic authority is the quality which transforms 10s into meaningful political actors.
Unlike states, which remain the central actors in the international system, 1Os
possess neither sovereignty nor any similar sources of power. However, it is empir-
ically evident that they can be influential players in both making and implementing
international policies, precisely because their actions are often authoritative.

In general terms, ‘authority’ can be understood as a function that enables an
actor to implement its will effectively without the use of sanctions because
addressees will adhere to it voluntarily. Thus defined, authority is clearly distinct
from ‘power’, which entails a capacity to coerce one’s will upon others, for
instance, by calling upon the police or using military force. Such ‘power’ capac-
ity is typically not at the disposal of IOs, which means that their potential to
interfere with international and national political processes rests predominantly
on intersubjective modes of governance. For such ‘soft” modes of governance to
be effective, authority is essential (see also Cutler et al. 1999 and Pattberg 2005
on private authority in global governance).

Although classic sociological studies of bureaucracy are the result of obser-
vations at the domestic level and, as such, cannot simply be transferred to the
international realm (Beetham 1996; Camic et al. 2005), Max Weber’s classic
analysis of bureaucratization reveals much about the authority of I0s (Barnett
and Finnemore 1999: 707-10, 2004). Crucially, in the ideal-typical relationship
between a government and its citizens, the latter are generally willing to submit
to the rational-legal authority of the government’s agencies. The international
system, on the other hand, is characterized by the basic unwillingness of states
to submit to the authority of 10s — and this is the very reason why IOs remain
‘powerless’ and without the means to exert their will on other parties.

Nonetheless, most of the elements which provide the rational-legal authority
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of domestic bureaucracies are also found with 10s. To begin with, 10s typically
embody the institutional memory of the policy regime they serve. More specifi-
cally, they possess various types of expert knowledge: technical and scientific
knowledge of the policy problem at stake; administrative and procedural know-
ledge — which they often generate themselves; and normative and diplomatic
knowledge — which is crucial for dealing with the complex system of relation-
ships that is characteristic of international regimes. Furthermore, IOs control
substantive shares of the information flows between treaty parties and other
stakeholders. Finally, IOs develop distinct organizational cultures, and skilful
and charismatic leadership from the secretary general may help to boost an 10’s
authority. At the same time, strong 10 leadership is liable to politicize interac-
tions between the IO and its member states, demonstrating how a broader
concept of bureaucratic authority can go beyond a narrow, technocratic under-
standing of rational-legal authority. In a similar vein, Barnett and Finnemore
(2004: 20-7) have classified moral sources of authority into three types — dele-
gated, expert and moral — which complement the rational-legal authority of 1Os.
Ultimately, then, it is the phenomenon of bureaucratic authority which trans-
forms IOs into international actors — even though they appear to be of minor
significance vis-a-vis states, and it is this phenomenon which ‘invites and at
times requires bureaucracies to shape policy, not just implement it’ (Barnett and
Finnemore 1999: 708).

One vital feature of ‘authority’ is that it is an attributed quality in the sense
that an actor does not simply possess it, in the same way that it may have a
budget to spend or an army to deploy. Rather, an actor’s authority depends on
how it is perceived by others. Thus, the degree of authority attributed by states
and other stakeholders to an 10 largely will depend on its actions. In other
words, IOs that are perceived by member states and other potential stakeholders
to be pursuing their mandate considerately, legitimately and effectively are
likely to be attributed with more authority than 10s regarded as performing
poorly in some way. My basic proposition, then, is that the more authority an 10
can muster among the addressees of their actions, the better it will be able to
influence international policy.

Turning to the examples of the Ozone Secretariat and the UNCCD Secre-
tariat, I will now trace some of the impact of the IOs within both the regimes
mentioned above and discuss how they relate to the activities and authority of
the two Secretariats.

3 The Ozone Secretariat: a case of technocratic guidance

Due to the outstanding effectiveness of the international regime created to
protect the ozone layer, the amount of literature on the subject is vast.> Although
it plays a central role, the treaty’s secretariat has received little attention so far,
however. This is odd, since it is noted to have ‘contributed to the progress within
the regime and perhaps more so than envisioned in the regime-creation phase’
(Wettestad 2002: 162, my emphasis).
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The Ozone Secretariat evolved out of UNEP’s Ozone Unit as a permanent
convention secretariat once the parties to the treaty had adopted the 1987 Mon-
treal Protocol to the Vienna Convention of 1985. Compared to the prominent
role played by the UNEP during ozone negotiations, it has had a relatively
limited role to play in the shaping and interpreting of ozone politics (see Bauer
2006a for further details). Still, the Secretariat fulfils a crucial role in maintain-
ing awareness amongst the parties that the ultimate objectives of the Montreal
Protocol have not yet been attained and that this requires the full implementation
of treaty provisions as well as their progressive evolution. With governments’
attention shifting to more pressing issues, the Ozone Secretariat became the
pivotal player in highlighting the unresolved issues that continue to threaten the
stratospheric ozone layer.* Thus, the Secretariat’s role as an authoritative broker
of complex knowledge for all kinds of stakeholders remains important, even if it
currently plays an ostensibly less dramatic role in implementation than it did
during the regime creation phase (see Benedick 1998 for a detailed account).

A more sensitive and inherently bureaucratic means by which the Ozone Sec-
retariat affects the implementation of the Montreal Protocol is its drafting of
reports and, crucially, of decisions that it prepares for adoption by the Meeting
of the Parties. While IO officers take great care to emphasize that their drafts are
always subject to the scrutiny of the parties, they also acknowledge that they
indirectly shape the official output of the governing bodies by means of their
legal and scientific expertise, institutional memory and profound technical
knowledge, all of which are often superior to what is provided by party dele-
gates (Churchill and Ulfstein 2000). Indeed, individual officers are ready to
argue that parties commonly view the Secretariat’s drafts as authoritative. The
relevance of this must not be underestimated. Crucially, such drafting is not con-
fined to simple preparatory work, but plays an especially important role during
ongoing formal negotiations such as sessions of the Meeting of the Parties and
subsidiary bodies. It is reported that Secretariat officials have often facilitated
breakthroughs behind closed doors, relying on the stance of the chairperson of
the specific meeting (Depledge 2007). The history of the ozone regime provides
many examples of this, most of which, however, date from the regime creation
phase when UNEP’s ozone experts rose to the occasion and took on a strong
entrepreneurial role (Benedick 1998). In principle, however, the Secretariat’s
brokerage function has remained unchanged. Many of the informal meetings
that typically accompany controversial intergovernmental negotiations make use
of the specific knowledge embodied in the Secretariat to promote decision
making. While the negotiations relating to the ever more specific amendments of
the Montreal Protocol may be less spectacular than the creation of the original
agreement, they are nonetheless crucial to the progressive implementation of
international ozone policies. The ability of the Secretariat to shape the outcome
of informal meetings also demonstrates how the expert authority at the disposal
of Secretariat officials works in tandem with their diplomatic skill, enabling the
Secretariat to bring its influence to bear on the collective of the parties.

The extent to which the Secretariat’s expert capacities lead to substantive
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effects in the shape of legally binding decisions is difficult to measure, and
beyond this there is little potential for the Ozone Secretariat to affect rule
making within the regime. This is unsurprising since the formalization of the
ozone regime was already quite advanced by the time the Secretariat was estab-
lished in its present form. Yet, the day-to-day business of ozone politics benefits
from the advice and support which the Ozone Secretariat provides to civil ser-
vants by means of a network of 110 National Ozone Units. These are respons-
ible for the on-the-ground implementation of domestic phase-out requirements.
Although they are formally supported through the Montreal-based Multilateral
Fund for the Protection of the Ozone Layer, they also use the Ozone Secretariat
as an authoritative source of advice which helps them to relate their work at the
domestic level to the ‘big picture’ of international ozone politics. This is particu-
larly important for civil servants from developing countries, whose domestic
capacities to handle implementation requirements are lower, especially in view
of the expansive reporting schemes under the various amendments of the Mon-
treal Protocol. It seems plausible to hypothesize that there is a positive correla-
tion between a lack of domestic capacity and the influence of the international
secretariats on policy implementation at the national level.® While officers
emphasized their role as service providers whose advice serves the letters of the
treaty exclusively, as agreed by the parties, this hardly renders their advice inef-
fective. It constitutes rational-legal authority in the very sense of Weberian
theory. To the extent that the guidance provided by UNEP to National Ozone
Units feeds back through the sensitization of national delegates, it will also
affect implementation in terms of international co-operation. In this respect, the
ozone regime creates considerable scope for initiatives by the Secretariat.

In particular, it is indicative of the dynamics of international ozone policy
that a multitude of binding legal agreements must be complied with, each of
which is a miniature convention in its own right. The fact that members are
being lost with each successive amendment to the Montreal Protocol means that
the administration of reporting requirements and the necessary provisions for the
Meeting of the Parties much more complex and labour-intensive than other mul-
tilateral environmental agreements.® The time it takes all parties to ratify all
amendments is a severe impediment to efficient meetings; it also confuses the
issue of which parties are required to implement which measures by which dead-
line and adds to the workload of the Secretariat. The Secretariat itself thus has a
vested interest in convincing abstaining parties to ratify all amendments, and, in
pursuit of this goal, it can even refer to its formal mandate to invite non-parties
to meetings and to provide them with appropriate information (UNEP
2003: 344).

So the tiny Ozone Secretariat has managed to install itself as a player with a
remarkable degree of authority within the specific problem structure and institu-
tional setting of ozone politics. Certain factors render the area virtually impene-
trable for outsiders — the technical complexity of the ozone issue itself, the
institutional complexity and the degree of formalization of the ozone regime.
Indeed, national bureaucrats charged with the implementation of the Montreal
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Protocol are faced with the increasingly complex requirements of the Protocol’s
various amendments and in fact appreciate the services and guidance provided
for them by the Secretariat. The hub of the regime, the Ozone Secretariat, has
thus been able to generate considerable authority from its substantive and pro-
cedural expertise, and this, together with the legacy of the highly esteemed
UNEP Ozone Unit, have fostered the Secretariat’s reputation as an authoritative
and indispensable player in international ozone politics.

In addition to this, the Secretariat has been praised for the consistent neutral-
ity and professionalism of its officers and for the transparency of its activities.
Its officers are well aware that this amounts to a precious asset in the Secre-
tariat’s standing vis-a-vis the treaty parties and are proud of their harmonious
relations with parties from both the developed and the developing worlds.

Finally, the authority of the Ozone Secretariat has traditionally benefited from
the charisma and diplomatic skills of its top executives. This applies in particu-
lar to the former UNEP Executive Director Mostafa Tolba, who is credited with
seeing through governments’ final compromises in the drawing up of both the
Vienna Convention and the Montreal Protocol. In fact, Tolba’s conducive role
has been used to conceptualize the phenomenon of ‘entrepreneurial leadership’
in international negotiations (Young 1991). Similarly, Secretariat staff and
national delegates attribute effective, goal-oriented leadership to Tolba’s succes-
sor Madhava Sarma, who served as the Montreal Protocol’s Executive Secretary
from 1987 to 2000. Like his predecessor, he was respected as an authoritative
mediator by industrialized and developing countries alike and credited, in
particular, for breaking negotiation deadlocks while pursuing the evolution of
the ozone regime and the implementation of the Montreal Protocol.

4 The Desertification Secretariat: a case of political advocacy

From its very beginning, the UNCCD Secretariat was different from most
environmental treaty secretariats because of its formal status (see Bauer 2006b
for further details). Like the United Nations Framework Convention on Climate
Change (1992), it was attributed the status of a UN Convention, which implies
an elevated status compared to the Ozone Secretariat, which is formally subordi-
nate to UNEP, and may at face value also suggest relatively more autonomy for
secretariat activities.

Looking at how the UNCCD Secretariat has so far influenced the Conven-
tion’s protracted implementation, a distinction can be made between effects that
relate to the perception of the UNCCD’s cause in the international arena on the
one hand and effects that relate directly to the institutionalization of the conven-
tion process on the other.

With regard to the international perception of the UNCCD, two effects stand
out as particularly remarkable. First, the UNCCD Secretariat has played a promi-
nent role in framing the problem at stake as ‘desertification’, rather than as
‘dryland degradation’, which is the ecological problem actually involved (Bauer
2007). This may seem trivial at first sight, but it has had considerable implications
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for the implementation of the Convention, since the use of the term ‘desertifica-
tion” and the terminology associated with it affects how the non-expert stakeholder
perceives the problem being tackled (Corell 1999: 53). The UNCCD Secretariat
will acknowledge, at least implicitly, that ‘desertification’ is a rather misleading
term for the phenomenon of dryland degradation, but it values the term because
‘desertification has a political appeal that land degradation does not have’, as
UNCCD Executive Secretary Diallo put it (cited in Corell 1999: 65).

Second, the Secretariat has played a leading role in changing the interpreta-
tion of desertification from a regional problem into a collective and global
problem. This essentially cognitive transformation is a striking example of the
power of discourse which has had tangible material implications. Most import-
antly, by re-framing desertification as a global issue, the implementation of the
Convention has now become eligible for funding by the multi-billion Global
Environment Facility (GEF). The establishment of a distinct GEF programme to
promote sustainable land management was a major concession from developed-
country parties to the developing world, and it has been greeted as a major
breakthrough in the Convention’s implementation. Although it is difficult to
determine the impact of the UNCCD Secretariat in bringing this about, the Sec-
retariat has consistently backed the lobbying efforts of developing countries and
emphasized its own role in implementing the Convention as opposed to the role
of the GEF Council or that of any other relevant intergovernmental body.

The Secretariat played an active role in the creation of a distinct subsidiary
body to the Conference of Parties — the Committee for the Review of the Imple-
mentation of the Convention (CRIC), another example of the Secretariat’s deter-
mination to ensure the implementation of the Convention. The idea of setting up
a distinct subsidiary body specifically to assist in monitoring implementation
was first proposed by the UNCCD Secretariat. While the usefulness (and hence
the longevity) of CRIC is a matter of some debate, the Secretariat’s efforts to
establish an additional committee were successful once parties had convened the
first CRIC meeting in Rome in November 2002. Despite the Committee’s mixed
record so far (cf. IISD 2005b), its very existence illustrates the Secretariat’s
capacity to intervene in the implementation of the Convention at the inter-
national level. CRIC in effect functions as a governance mechanism that periodi-
cally requires all parties to the Convention to address the challenges of
implementing UNCCD on the ground.

A further example of proactive intervention on the part of the Secretariat was
the staging of a Round Table of Heads of State and Government at the
UNCCD’s sixth Conference of Parties. While the ensuing Havana Declaration
of Heads of State and Government (UNCCD 2003: 13-16) is hardly a prime
example of policy implementation, it did cater to the explicit intention of Execu-
tive Secretary Hama Arba Diallo to mark with appropriate panache the passage
of the Convention from international institutionalization to on-the-ground imple-
mentation. However, during the preparatory process, the Secretariat ignored the
concerns of those developed-country parties which did not support the idea of an
elevated high-level segment at the Conference of Parties in the first place. In the
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event, the Round Table provided the perfect platform for some of the most out-
spoken critics of the industrialized world, including Fidel Castro of the host
country Cuba, Hugo Chavéz of Venezuela and Robert Mugabe of Zimbabwe;
meanwhile, there was no representative of the donor-country parties. Perhaps
inevitably, the Havana Declaration came to be remembered as an open provoca-
tion of donor countries (Bauer 2006b: 82). Significant splits opened up between
the Secretariat and major developed-country parties, fuelling the politicization of
the convention process. This ultimately led the parties to cut the Secretariat’s
budget and to the request that UN headquarters formally review the overall
performance of the Secretariat (IISD 2005a).

To understand the Secretariat’s openly proactive stance as illustrated above,
the wider political context of the Convention has to be considered. Notably,
UNCCD has been framed as a sustainable development treaty rather than as an
environmental treaty in the narrow sense (Bruyninckx 2005: 287-90; Bauer
2006b). An example of this is the way that poverty eradication is prominently
anchored in the Convention as a general obligation and an essential precondition
for a successful fight against desertification (UNCCD 2002: Article 4, paragraph
2¢). So although UNCCD is, in itself, an issue-specific treaty, its contents
expand to cover an elusively complex range of issues.

However, this gives rise to ambiguity which provides those responsible for
implementing the Convention with considerable leeway as to how they go about
this. The UNCCD Secretariat, which was from the very start one of the most
vocal advocates of the broad interpretation of the Convention, has exploited that
leeway. The ambiguous scope of the Convention has provided the Secretariat
with the space to become a particularly active player within the overall regime.
The Secretariat exploited its authority at the hub of the regime to shape the
implementation of the Convention at the level of international institutions.

Its ability to do so, however, needs to be attributed primarily to the specific
structure of the core policy issue on which the Convention is based. The
problem of dryland degradation is of low saliency for the powerful developed-
country parties, as the problem only severely affects poor developing countries
in the world’s dry regions. Developed countries may, or may not, deal with land
degradation on their own territory, but they do not perceive land degradation
elsewhere as a threat. So a situation exists in which the bargaining power of
developing countries is limited, and the Convention is a low priority for
developed countries (Najam 2004). The former therefore tend to appreciate the
supportive role of the UNCCD Secretariat, while the latter’s motivation to
control the political process is low. This has resulted, among other things, in
considerable freedom for the Secretariat to pursue an advocacy-like approach on
behalf of affected-country parties — at least before the irritations surrounding the
2003 Conference of Parties at Havana.

Still, in spite of its unfavourable problem structure, considerable achieve-
ments have been made in the implementation of the Convention, some of which
can be attributed to Secretariat initiatives. By installing itself as a vocal advocate
of affected-country parties, the Secretariat has actively challenged the
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constraints facing the Convention even where this has been politically delicate.
The dedication to seek and exploit opportunities to do this is largely generated at
the Secretariat’s executive level. The UNCCD Executive Secretary Diallo has
been widely recognized as an experienced and charismatic international civil
servant. He was credited with a conducive role during the negotiation of the
Convention and enjoys strong support from developing countries as a result. As
shown by staging the Round Table at the Havana meeting, he is not afraid to
lead his Secretariat into political territory, despite governments’ general expecta-
tion of a more restrained and technocratic role. His interpretation of his role cer-
tainly breeches the neutrality of the international civil service, yet it cannot be
ignored in a comprehensive discussion of how the UNCCD Secretariat affects
the implementation of the Convention.

5 Conclusion

In this chapter, I have explored how the activities of the secretariats of inter-
national conventions relate to policy implementation within international
regimes in the arena of environmental policy. Convention secretariats can
indeed be shown to have considerable influence over the institutionalization and
implementation of international treaties. Their influence basically stems from the
bureaucratic authority that is conceptualized as an intersubjective institutional
resource which distinguishes treaty secretariats from treaty parties (i.e. govern-
ments). Being a ‘soft’ mode of governance, such bureaucratic authority is
enhanced by the secretariat’s central position within the institutional setting of a
given treaty regime. This will be particularly relevant where a secretariat
manages to use its authority to provide guidance, or even leadership, within the
regime. Such patterns can be seen in both of the above cases, although with dif-
fering effects. From this variation, it can be concluded that the activities of 10s
will impact on the authority of the IO in as much as these activities determine
how governments will perceive the behaviour of the IO — in the cases presented
here, how treaty parties perceive the activities of the convention secretariat (see
also Sharman’s discussion of IO authority in this volume, which stresses the link
between identity and authority of 10s).

On the one hand, the Ozone Secretariat has effectively exploited its authority
to further the implementation of the Montreal Protocol and its successive
amendments. It intervenes in the governance of the ozone agreements in a dis-
creet manner and successfully guides the actions of treaty parties behind the
scenes while maintaining its image as a neutral technocratic servant in the eyes
of governments. The diplomatic skills and personal authority of its executive
officers have been essential to this success. The UNCCD Secretariat, on the
other hand, has struck a less favourable balance between actively advocating
the implementation of the Convention and maintaining its impartiality. Like the
Ozone Secretariat, the UNCCD Secretariat was able to employ its bureaucratic
authority to further the implementation of the Convention at the international
level; however, the eagerness of UNCCD officials to pursue certain objectives in
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spite of specific constraints has exacerbated political tensions between
developed and developing country parties and thereby impeding further imple-
mentation of the Convention. The Secretariat has been held partially accountable
for this development and, consequently, its authority has suffered considerably.
Its potential to influence the implementation of the Convention further seems to
be waning.

In sum, the two cases confirm the assumption that it is not only possible, but
likely, that IOs will interfere with the political processes in a given regime and
thus affect the implementation of an international policy. Bureaucratic authority
has been identified as a strong institutional resource which enables 10s to do
just that. It is the behaviour of the 10 in question, however, which determines
whether and to what extent they will be perceived as ‘authoritative’. Moreover,
the two cases considered here suggest that the appearance of neutrality and
impartiality is not simply an asset for an IO, but a necessity if the 10 is not to
undermine its own authority. As the example of the Ozone Secretariat shows,
the maintenance of neutrality does not necessarily prevent treaty secretariats
from being active, it simply requires them to act cautiously and considerately.”
Policy implementation within international treaty regimes will often be fur-
thered in ways that were not originally anticipated by the parties when negotiat-
ing a treaty and providing for it to be administered, and I0s can make a
demonstrable difference by shaping the ways in which international treaties are
actually implemented. Their influence can be assumed to grow stronger with
the authority they acquire over time and the greater sophistication they show in
exploiting this authority. A badly performing IO, on the other hand, or one per-
ceived as behaving inappropriately in some way, will ultimately risk its author-
ity and undermine its potential to have a meaningful influence on policy
implementation.

What follows from this for the study of IOs and global governance is that
‘soft’ modes of governance must be taken seriously if we are to arrive at a
more comprehensive understanding of the implementation of international pol-
icies. In particular, the notion of bureaucratic authority in IOs needs to be
systematically included in the analysis of global governance. To this end, it
will be necessary to further develop innovative approaches to the comparative
analysis of bureaucratic activities in the international arena. Because the activ-
ities of 1O secretariats typically occur behind the scenes, they are much harder
to quantify empirically when compared to, say, intergovernmental decision
making within IO governing bodies. Global governance research could thus
benefit considerably from the development of a theory of international public
administration which would mirror the field of public administration in the
domestic context.

Notes

1 I thank Per-Olof Busch, Andrea Liese and Esther Versluis for their comments on
earlier versions of this chapter. Parts of this chapter draw from the previously pub-
lished article — Bauer (2006a), © 2006 by MIT Press.
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2 The Ozone Secretariat is formally attached to UNEP and serves the Conference of
Parties of the Vienna Convention and the Meeting of the Parties of the Montreal Proto-
col.

3 For two comprehensive accounts and further references, see Andersen and Sarma
(2002) and Parson (2003).

4 Industrial interest groups seek to exploit waning government attention by capitalizing
on profitable, yet unregulated ozone depleting substances such as methyl bromides
(TISD 2004).

5 See Finnemore’s (1993) study of the UNESCO for a similar argument.

6 Out of the 189 parties to the Montreal Protocol, 179 have so far ratified the 1990
London Amendment, 168 the 1993 Copenhagen Amendment, 136 the 1998 Montreal
Amendment and 100 the 2000 Beijing Amendment (UNEP 2005: 3).

7 This may be different in cases such as the climate regime, where problem structure
overpowers all other factors (Busch 2006; Bauer et al. forthcoming).
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6 International policy
implementation through gate
keeping

The Internet Corporation for Assigned
Names and Numbers

George Christou and Seamus Simpson

1 Introduction

In a relatively short space of time, the Internet has grown to become arguably
the most important tool of electronic communication utilized by governments,
commerce, and citizens alike, nationally and internationally. In consequence, the
design and implementation of a widely accepted international governance
framework has become a high profile and much contested issue in Internet
policy making for a decade. This chapter focuses on the implementation of the
rules system for Internet naming and addressing. This has developed, since the
late 1990s, within the Internet Corporation for Assigned Names and Numbers
(ICANN), an international organization specifically designed for that purpose.
ICANN is a quintessentially different — though no less important — international
organization from the others examined in this volume. It was set up as a private,
not-for-profit arrangement with some intergovernmentality. The member gov-
ernments of [CANN were given an advisory role in the Corporation’s affairs
from its inception. Nonetheless, as this chapter illustrates, they have exercised a
vital influence in the short history of ICANN and its policy implementation.
Despite its novel, idiosyncratic nature and position between a ‘straightforward’
intergovernmental organization (IGO) and an international non-governmental
organization (INGO), ICANN provides an interesting example of the complexity
surrounding ‘issues’ of policy implementation in the international organizational
environment.

2 Conceptual framework

In its analysis of ICANN, this chapter draws on the gap in academic work
where, to date, scholars have dealt with issues of policy implementation in inter-
national organizations ‘in a bifurcated fashion’. As a consequence, it explains
the development of ICANN by drawing on insights from both the enforcement
and the normative power perspectives on the study of policy implementation, as
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discussed in more detail in the introductory chapter of this volume. We argue
that ICANN provides an important piece of counterfactual evidence to the claim
of enforcement scholars that strong material resources, evident in powers such
as monitoring and sanctioning ability, are likely to lead to smooth implementa-
tion of policies. The reasons for this outcome can be located within the para-
meters of the normative power perspective, which highlights that international
organizations can have power because of their authority and legitimacy.
However, the possession of coercive means does not necessarily lead to the
attainment of widely accepted international legitimacy and thus implementation
authority. Despite this, however, the problems and challenges which ICANN has
faced in its short implementation history have not been enough to alter the Cor-
poration’s position at the centre of the governance of the Internet’s system of
naming and addressing, candidly illustrating the ultimate power of material
resources over (in this case far from harmonious) policy development and
implementation.

ICANN had two types of strong resources at its disposal from the outset,
which lent it considerable enforcement power. First, having been set up, it
represented the only effective way to ensure that users could gain a presence on
the Internet through securing a name and address. For states at the forefront of
Internet developments, particularly those related to commercial activity, there
was no realistic international organizational alternative to ICANN in the late
1990s. Second, and equally important, ICANN was backed by the US govern-
ment, at whose behest and on whose territory the Internet developed initially. Its
political support as the world’s most powerful economic and political state actor
was vital. Furthermore, the majority of the computers utilized for the Internet’s
naming and addressing system were located on US soil and, de facto, controlled
by the US government through a contractual relationship between its Depart-
ment of Commerce and ICANN. As a result, many states perceived ICANN as
tied to the interests of the US government, which, in turn, controlled the key
levers of power for creating and maintaining an identity and presence in cyber-
space. As ICANN’s policy implementation proceeded, this became an issue of
national sovereignty infringement for a number of states. Together, therefore,
these made two powerful elements of ICANN’s resource set.

Such issues notwithstanding, the modus operandi of ICANN was intended to
be fundamentally technocratic, based on the view that the Internet should be
self-governed, overwhelmingly, by private interests from within its own tech-
nical and organizational ranks. Prior to ICANN’s inception, the Internet tech-
nical community — essentially made up from US computing science and
academia — had developed informal processes for the implementation of domain
name governance, carving out significant policy autonomy and authority as a
consequence. This control over key information related to Internet naming and
addressing, as well as the technical expertise to manipulate it, was a vital ingre-
dient in the creation of ICANN. In theory, this provided it with yet another
endowment to enable the smooth implementation of policy in line with its remit
— this time a strong normative power.
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However, despite this and the strong enforcement (material) resources at its
disposal outlined above, ICANN’s efforts at implementing policy have been
buffeted by controversy in three key related areas. This is explicable from a
normative power perspective, the consideration of which forms the remainder of
this chapter. First, ICANN’s legitimacy, and thus authority, has been questioned
since its inception. Second, following from this, there is evidence that states
have challenged ICANN’s implementation mandate both internally and in the
wider external Internet policy environment. Third, and consequentially, a move-
ment has developed aimed at creating alternative structures for the governance
of Internet naming and addressing, a process which has drawn in other inter-
national organizations. For these reasons, the short implementation life of
ICANN has been characterized in significant part by efforts to renegotiate and
change its terms of reference and operational raison d’étre. It is thus within the
tension between its enforcement abilities and its actual normative power that this
chapter explores ICANN’s implementation record. It does so through an analy-
sis of specific policy — that of country code domain names (explained below) —
and, more broadly, through an analysis of state challenges to ICANN’s imple-
mentation authority.

This chapter considers, in the next section, the actions of certain states which
perceived country code domain naming to be an issue of national sovereignty
over which they did not have sufficient control because of ICANN’s nature and
remit. These parties, directly through non-participation and also through feed-
back loops in the policy cycle, aimed to constrain ICANN’s country code imple-
mentation mandate. In Section 4, this chapter analyses the increasingly
influential role that states have played in challenging ICANN within the internal
organizational confines of its Governmental Advisory Committee (GAC) and, in
the external environment, through the process around the World Summit on the
Information Society (WSIS) (in 2003 and 2005) organized by the International
Telecommunications Union (ITU). This illustrates how, in the process, both
proposed alternative organizational forms for Internet governance (and thus
implementation) and another IGO have been drawn into the debate on ICANN’s
nature and performance. Section 5 offers a conclusion on the significance
of ICANN as a case for the study of policy implementation by international
organizations.

3 ICANN and ccTLD name policy implementation

Informal implementation: pre-ICANN. In order to understand the problematic
nature of ICANN’s policy implementation in relation to country code top-level
domain names (ccTLDs; such as .uk and .de), it is important to consider the evo-
lution of the ICANN—ccTLD policy process. Prior to ICANN’s inception, dele-
gation and administration of ccTLDs was of an ad hoc, informal nature. The
responsibility of this fell to Jon Postel, who since the early 1980s was, along
with John Mockapetris, responsible for the design and development of the
hierarchically based Domain Name System. The pyramidal nature of this system
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means that the ‘A root’ server, sitting at the apex of the hierarchy, is the authori-
tative root zone file, with the others copying this to their servers. This is signific-
ant because whoever controls the ‘A root’ server — in this case [CANN by virtue
of a contract with the US Department of Commerce — holds a critical and coer-
cive, effectively gate-keeping, institutional resource that, in theory, allows a
straightforward implementation of policy in relation to ccTLDs.

In the mid-1980s, Postel and then the Internet Assigned Numbers Authority
(IANA) were responsible for delegation of ccTLDs as well as managing the
Domain Name System. This was done on a first come, first served basis. To avoid
any potential political controversy, the established United Nations International
Organization for Standardization codification (ISO 3166-1) was utilized to define
what could and could not be a ccTLD. The increasing commercialization of the
Internet in the early to mid-1990s, which led to growing demand for ccTLDs by
governments who came to realize their political and economic potential, meant
that the early ad hoc policy deliberation had to be replaced with a more formal
arrangement. This was based on the so-called RFC 1591 document produced by
Postel for policy on delegation and administration of ccTLDs, outlining prin-
ciples for the behaviour of designated managers of ccTLDs (ICANN 2000) and
stressing IANA adherence to the ISO 3166-1 list for ccTLD delegations. It was
the responsibility of JANA to intervene in cases where ccTLD managers were not
seen to comply with RFC 1591 criteria (Yu 2003: 2—-4).

ICANN: resources to enforce implementation. Once ICANN was established,
the implementation of policy for ccTLDs was significantly disrupted. Its GAC,
set up at the behest of the European Union (EU) mostly became the responsible
body within ICANN for ccTLD matters. In May 1999, ICANN issued its official
Corporate Policy (ICP-1) on ccTLDs (IANA 1999) announcing the incorpora-
tion of the IANA function (i.e. the delegation of ccTLDs) and thus its own
authority over ccTLDs. The ICP-1 was followed in February 2000 by a GAC-
formulated set of ‘principles’ for delegation and administration of ccTLDs. The
principles gave national governments more influence than the ICP-1: they essen-
tially ‘claimed national sovereignty over country code top-level domains’ (Von
Arx and Hagen 2002: 3).

ICANN used these principles to re-delegate several ccTLDs with the expecta-
tion that ccTLD managers would enter into a contractually based agreement
with it, whereby they would simultaneously recognize ICANN’s authority and
agree to contribute nominal fees per annum to cover operational costs (7he Reg-
ister 2004). ICANN declared that ‘No country is, or can be, an island of this
globally interdependent [system]. A pre-requisite to global stability is interoper-
ability assured through the establishment of a framework of mutual accountabil-
ity’ (McCarthy 2003: 1). This, however, was controversial, as many ccTLD
managers considered it detrimental to their interests. The problem was that
ICANN had taken over the IANA function, giving it the power (as it controlled
the Domain Name System) to coerce ccTLDs to accept ICANN’s authority in
ccTLD global policy development. The GAC principles, from this perspective,
were seen as symbolic as in theory, ‘ICANN could ... recommend that a particu-
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lar ccTLD be re-delegated to a cooperating administrator’. If the US government
accepted that recommendation, non-cooperating ccTLD administrators would be
replaced (Von Arx and Hagen 2002: 3). ICANN’s implementation powers in
relation to ccTLDs derived from control of the ‘A root’ zone thus gave it the
capability to influence and implement policy and impose obligations and con-
ditions on those managing ccTLDs. It allowed ICANN to push for a more
formal contractually based relationship with ccTLDs. Moreover, it enabled
ICANN to use the implicit threat of re-delegation where ccTLD registries were
not forthcoming in agreeing to contractual demands, thus giving it a significant
bargaining advantage in deciding the terms of any contract (Von Arx and Hagen
2002: 8-9).

ICANN and normative powers of implementation. Despite its clear enforce-
ment power based on control of the crucial Domain Name System resource (and
the IANA function), ICANN was not able to enforce its policy on all ccTLDs.
Theoretically, ICANN, although possessing enforcement capability, clearly
lacked the normative power to influence all ccTLDs (and governments) to
adhere to its policy. From the perspective of influential ccTLD managers (such
as Nominet in the United Kingdom and Denic in Germany), ICANN lacked the
authority, impartiality, and neutrality to enable it to implement ccTLD policy.
Many managers refused to co-operate and ‘questioned ICANN’s authority’ (Yu
2003: 6) as well as the ‘appropriateness of ICANN operating any Root Servers
directly’ (The Register 2004). They were also critical of a perceived lack of
accountability, openness, and representation in ICANN. ICANN’s implementa-
tion role was further undermined because not only was its authority in question
but also the very rules and norms that it claimed were at its core and which it
promulgated.

Despite reforms to ICANN’s structure in order to address some of these criti-
cisms (see Lynn 2002), including proposals for the establishment of the Country
Code Names Supporting Organization (CCNSO 2003), the central issue
remained unresolved: ICANN’s control over the IANA function and its assumed
authority over domain re-delegation. This was widely discussed at a ‘ccTLD
workshop’ held in Geneva in March 2003, hosted by the ITU. Here, clear views
were expressed that illustrated ICANN’s lack of credibility and thus authority in
relation to ccTLD policy implementation. Karl Auerbach, an ICANN director,
claimed that ICANN was ‘improperly withholding Internet Assigned Numbers
Authority services to ccTLDs as a means to induce them to enter into contracts
with ICANN or to submit to excessive, useless, and intrusive ICANN and Inter-
net Assigned Numbers Authority demands for data access’ (ITU 2003a).! He
also argued that the IANA function should be separated and distinguished from
ICANN’s functions.

ICANN was further criticized by Willie Black, until his resignation in
September 2004, the chairman of the ‘.uk’ registry, Nominet. Black argued that
it was not providing an efficient or cost-effective IANA service (for ccTLDs)
and that for ICANN to become the appropriate place for the IANA function
required certain prerequisites. Most importantly, he asserted that neither ICANN
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nor IANA should be able to override policies developed at the domestic
level. Funding for TANA must be ring-fenced and used only for IANA purposes.
Finally, he asserted that TANA must be funded and overseen only by
those dependent on its service and that the IJANA function should be carried
out in a not-for-profit regime. Black noted that ICANN did not necessarily
have to carry out the IJANA function, placing an emphasis on possible altern-
ative regional and international discussion fora. These, perhaps less formally
constituted, might include, a body run jointly by the Council of European
National Top Level Domain Registries and the other regional ccTLD fora (ITU
2003D).

From the perspective of certain states (notably Syria), [CANN lacked legitim-
ate authority. The perceived control of the Internet by the US Department of
Commerce, with ICANN in a complicit role, made it politically unacceptable for
such countries to sign up to any contract with ICANN. Here, it was argued that
there should be no US government influence over the management of what was
perceived as a sovereign domain name. Thus, one key source of ICANN’s
material enforcement power, also, paradoxically, constrained its actions as a
legitimate actor across all members of the ccTLD community. Furthermore, as
Yu notes, not all governments wanted to work with ICANN and preferred to
work with other international fora in ccTLD re-delegation. A prime example
was South Africa ‘which introduced legislation to reclaim control of the “.za”
name space from the incumbent ccTLD manager’ in 2003 (Yu 2003: 7).

However, recent evidence suggests that [ICANN and the CCNSO established
to reflect on matters relating to ccTLDs are developing a more constructive
approach to implementation through positing different options for ccTLD
engagement with ICANN. The first, detailed in an Accountability Framework
document, outlined clear CCNSO guidelines and set out obligations for ccTLD
managers and ICANN. This provides for a relationship with ICANN based on a
formal commitment. Second, a recent exchange of letters between ICANN and
ccTLD managers laid out broader guidelines tailored to those ccTLDs preferring
more informal commitments (see http://ccnso.icann.org/). This does not resolve
the problem of the perceived lack of ICANN’s legitimacy (and thus authority) as
many countries, in particular in Europe, boycotted membership of the CCNSO
(McCarthy 2004). Trust between key ccTLDs and ICANN has been slowly
rebuilt over the last few years.”> However, it remains to be seen whether this will
increase ICANN’s perceived legitimacy and thus implementation authority (in a
normative sense as well as material), particularly with the larger and more influ-
ential European ccTLD’s.

4 Challenges to the position of the state in ICANN’s policy
implementation

The process of creating ICANN, as well as its core structural features and opera-
tional characteristics, met with far from universal approval at its inception (see
Mueller 2002). Thereafter, nation states challenged its policy implementation
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powerfully, both within and outside its organizational confines. An almost con-
tinual questioning of the legitimacy of ICANN has served to undermine its
authority to implement policy through consensus.

The internal policy environment. Internally, this occurred for three core inter-
related reasons. First, the mere advisory role given to the GAC of ICANN has
continued to sit uneasily with a number of its members. Early on, the EU Com-
mission which sits on ICANN in the capacity of a ‘state’ expressed concern that
the ICANN’s policy remit covered issues which would have been the preserve
of governments historically. The French, German, and Spanish governments,
also GAC members, were critical of a proposal, agreed by the GAC, that the
latter’s Chair should sit on the ICANN board in an ex-officio capacity merely,
considering stronger involvement more appropriate. The former two states also
pointed out that other longer established international organizations had a
legitimate interest in the policy activity which ICANN at that point considered
its exclusive governance territory (GAC 2000). As ICANN became established,
it is noteworthy that a shift of emphasis has occurred in its perception of its rela-
tionship with GAC. Originally suspicious of any form of government involve-
ment in its affairs, ICANN has become more attuned to the perspective that
there may be merit in having a public policy backdrop for governance of the
domain name system, not least because public policy makers are often better
versed at dealing with the often controversial political-economic consequences
of technical decision taking. ICANN’s website (www.icann.org/general) now
describes the Corporation as a ‘public private partnership’.

Second, ICANN’s GAC, at its inception, could not be described in any way
as multilateral. The GAC has since expanded considerably, at the time of writing
containing 100 members, many of which are from the developing world.
However, it is important to distinguish between mere membership and active
participation in policy implementation. On this matter, the GAC itself estimates
that as few as forty of its members are regular participants in its affairs (see
http://gac.icann.org/). It is also important to note that the GAC has opened its
doors to the ITU and the World Intellectual Property Organization (WIPO),
though these have been granted observer status only.

Third, the policy oversight role which the US government created for itself
over ICANN meant that it held ultimate jurisdiction over the computing
resources at the root of the Internet’s system of naming and addressing. These
were resources which — if the Internet was to realize its predicted global eco-
nomic, political, and social communications potential — should, preferably, be
controlled on a multilateral basis. There were two key elements to this issue,
which within ICANN overshadowed the implementation of policy. On the one
hand, the US government claimed the right to oversee the contractual relation-
ship between ICANN and Network Solutions Inc. (later called Verisign) which
operated the generic TLD registry. This referred to the arrangements for regis-
tering names in the three most important generic TLDs — dot-com, dot-net, and
dot-org — as well as the addition of any new TLDs. On the other hand, ICANN
was contractually bound to turn over all rights to the TLD system which it
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possessed in the event that the US government took the decision that some
alternative form of governance, or governance institution, was necessary for
TLDs (European Commission 2000). Early on, the European Commission was
particularly vocal in its criticism of the influence being exerted by the United
States in the implementation of its policy remit. The decision to allow registra-
tion in the three main TLDs on a first come basis was reproved, the Commission
preferring instead to see a more managed evolution, reflective of more interven-
tionist tendencies in European public policy for technical resources. The EU was
also critical of a unilateral decision taken by the United States to create new
domain names (European Commission 2000: 12).

The process behind the recent proposal to create a new TLD, dot-XXX, to
cater for adult content on the Internet, has proven particularly controversial. An
application from ICM Registry to ICANN to create this domain was turned
down in May 2006. According to the Internet Governance Project (2006), docu-
ments released to ICM under the US Freedom of Information Act illustrate ‘how
US supervision of ICANN was influenced by domestic political pressure’
exercised by interests opposed to dot-XXX. It even claimed that the documents

leave no room for doubt that the US altered its policy toward ICANN in
response to this pressure and that it actively worked in tandem with ICANN
to conceal the nature and significance of US governmental oversight of
ICANN from the public and the media

(Internet Governance Project 2006: 1)

The EU, too, was quick to complain about what it regarded as undue political
interference in ICANN’s policy implementation affairs. It used the matter to
bolster its argument for the internationalization of the policy oversight role exer-
cised by the US Department of Commerce over ICANN (European Commission
2000).

The external organizational environment. Whilst the implementation of
ICANN’s policy remit has been challenged internally, an arguably greater de-
stabilizing influence has been felt from state activity in the external global Inter-
net policy environment. This has powerfully illustrated how the period of
ICANN’s first years of policy implementation has been accompanied by fervent
and sustained questioning of the organization’s legitimacy. As a consequence,
the debate on how the Internet’s core naming and addressing resources should
be governed has arguably never been allowed to close throughout the short
history of ICANN. The context is the process, which led eventually to the two-
phase WSIS, held in December 2003 in Geneva and November 2005 in Tunis,
organized by the ITU. The ITU — established in 1865 as the premier inter-
national organization for telegraphic and later electronic communications regu-
lation — was largely sidelined in the process which led to ICANN’s
establishment. US governmental and commercial interests viewed the ITU as
representing too much the traditional values of the telecommunications sector.
These were built around much greater state involvement than was deemed toler-
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able by those at the helm of the Internet’s development in the late 1990s. Con-
scious of the fact that it was not in line with prevailing thinking, the ITU had
since the late 1990s begun an attempt to modernize itself in line with the agenda
of international economic liberalism underpinning the development of the com-
munications sector. The idea for the WSIS was based on this broader strategy of
institutional renaissance. However, presenting a challenge through providing
possible alternatives to ICANN’s implementation remit and overall governance
system for naming and addressing on the Internet was no doubt also a significant
factor.

The first phase of the WSIS resulted in an agreement by participating
member states on a compatible, though overlapping, Declaration of Principles
and Plan of Action. These concerned a series of areas related to the increased
importance of information, communications, and technology (ICT) in social and
economic life. Specific mention was made of the governance of the Internet.
This gave an early indication of how the WSIS was going to be used as a context
within which a challenge to ICANN’s policy remit was to be mounted. The Dec-
laration of Principles made it explicit that the ‘international management of the
Internet should be multilateral, transparent and democratic with the full involve-
ment of governments, the private sector, civil society and international organisa-
tions’ (WSIS 2003: 7), though it transpired this was open to different meanings
among adherent states.

It was agreed to set up a Working Group on Internet Governance (WGIG)
whose aim was to define Internet governance and make progress on understand-
ing the aspects of it ascribable to national and international public and private
actors (WSIS 2003: 7-8). Given its eclectic makeup, it was hardly surprising
that the definition it produced was vague and framed within the basic terminol-
ogy of regime theory. It was contended that a process should occur to which ‘in
their respective roles’ public and private actors (including those from business
and civil society quarters) would contribute, and whereby principles, norms,
rules, and decision-making procedures to govern the Internet could be developed
and implemented (WGIG 2005: 4).

More significant for ICANN was a set of four possible models put forward
for future Internet governance. The context was the criticism made by WGIG
that there was a lack of opportunity for developing economies, in particular, to
take part in Internet governance at the global level, construable as a less-than-
veiled criticism of the way ICANN was implementing its remit. Three of the
models posed a direct challenge to the current form and the level of US govern-
ment control and influence over ICANN — in particular its direct oversight role
(see WGIG 2005). The outcomes of the deliberations of WGIG only served to
bolster further the dissatisfaction felt by a large number of states at the way in
which the governance of the Internet’s naming and addressing system was being
implemented through ICANN. Those from developing economies expressed
concern at [CANN’s slowness in creating Internet domains outside the English
language. They argued that this was effectively serving to exclude large
numbers of potential users from the Internet. The Brazilian government was
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critical of the fact that as a sovereign state it had to rely on the offices of a
private Californian company, ultimate authority over which was held by the US
government, to create a new Internet TLD. Other countries, in the Arab world in
particular, were concerned about the US government’s power to remove their
presence on the Internet should it wish to do so for political reasons. On the
other hand, a number of governments, notably the Chinese, were keen to be able
to exert more direct control of their citizens’ access to the Internet (Foroohar
2006). Even states which might be regarded as generally more attuned to the
United States, such as various European states, were vociferous in their desire to
see a change to ICANN’s policy implementation mandate. The urgency with
which this concern was voiced became more intense as a result of a quite dra-
matic and ultimately decisive unilateral declaration made by the US government
in the run up to the second phase of the WSIS that it would not bow to pressure
to hand over its policy oversight role to a multilateral governance context (US
Government 2005). The EU declared both its surprise and its disappointment at
the action taken by the United States (Reding 2005).

The outcome of the second phase of the WSIS, in the light of this contro-
versy, was more of an interface than a compromise (Christou and Simpson
2007). Consequently, only less-than-radical elements of the governance models
put forward by WGIG were adopted. Here, a new UN multi-stakeholder forum,
merely deliberative in nature, was created to address core aspects of Internet
governance. However, this Internet Governance Forum (IGF) would not have
any oversight functions nor any role in the ‘day-to-day or technical operations of
the Internet’ (WGIG 2005: 12). Nonetheless, in October 2006, in the light of the
contract between the US Department of Commerce and ICANN having expired,
a new ‘Joint Project Agreement’ was announced to be in force until 2009. This
agreement signalled something of a loosening of control exercised by the US
government over I[CANN, though it was a far from radical change. In the short-
to medium-term future, ICANN will now be able to set its own work agenda. It
will no longer have to report to the US Department of Commerce on a six-
monthly basis. It will instead produce, annually, a report addressed to the Inter-
net community as a whole. The US government also ‘pledged to cede control of
the net to private sector hands at an unspecified future point” (BBC 2006)
after 2009.

Thus, for the foreseeable future, the structure and policy remit of ICANN, in
terms of the role of nation states in its policy implementation, will remain sub-
stantively unchanged. By dint of the key elements of the strong resource set
detailed above, ICANN and the US government were able to resist deep misgiv-
ings over the former’s impartiality and legitimacy, expressed as a wish to see
state governance authority over the Internet’s naming and addressing system
made substantively more multilateral. Nevertheless, the WSIS process merely
serves to underline the fact that the public policy dimension of ICANN’s remit
has been far from smoothly implemented.
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5 Conclusion

Through discussing an organization that is somewhat uniquely situated between an
IGO and an INGO, this chapter has argued that ICANN provides a powerful illus-
tration of the complexities surrounding policy implementation by international
organizations. Dissatisfaction with ICANN has been manifest in the questions
raised about, and challenges made to, its legitimacy and thus authority in imple-
menting the governance of the Internet’s system of naming and addressing. Despite,
and indeed because of, the powerful enforcement resource set which it possessed —
the most important constituent being the support of the US government — ICANN,
and its implementation remit, has been and remains very much a contested organi-
zational work in progress. This chapter provides evidence that a strong enforcement
mechanism — in this case the ability to control the Internet’s ‘A root’ server — does
not automatically ensure the implementation of a policy, if the international organi-
zation tasked with the process lacks the authority to convince key governmental and
non-governmental actors to comply with its principles and practices. It also demon-
strates the interconnected nature of, and complexity in, identifying distinct agenda-
setting, decision-making, and implementation phases in practice.

This contradiction between ICANN’s strong enforcement resource and much
weaker normative power has, in the first instance, provided inadequate policy
leverage over ccTLDs. This has resulted in asymmetric implementation, on the
one hand, and ongoing challenges to ICANN’s modus operandi which persist to
this day, on the other. The main challenge from ccTLDs and disaffected states
emerged as a refusal to sign up to, or comply with, the rules and institutions set
up within ICANN to ensure enforcement of country code policy. ICANN’s
abuse of its key material resource in an attempt to implement ccTLD policy led
effectively to the nullification of its normative power amongst a significant
number of domestic actors managing ccTLDs. Those within powerful registries,
as well as certain national governments, claimed a ‘sovereign’ right to control
their own virtual identity and did not accept ICANN’s global authority to
manage ccTLD policy, questioning in the process its neutrality, legitimacy, and
ultimate implementation authority. This has triggered something of a change in
ICANN in recent years, towards a conciliatory approach where more flexible
implementation mechanisms comprising formal and informal processes have
been provided in order to build a more constructive relationship with both states
and ccTLDs. How far this approach will culminate in alternative and more
effective implementation is a question for further empirical investigation.

States have also fundamentally challenged the norms and rules on which
ICANN’s policy implementation is based, through deliberative pressure exerted
internally, but also in the external policy environment. The latter case is particu-
larly interesting, since the process leading to the WSIS, in which a rival inter-
national organization, the ITU, was a key driver, yielded little or no success for
those challenging the status quo of Internet name and address governance.
Despite strong pressure for change, the United States showed that it was able
quite easily to resist any radical alteration both to ICANN’s remit and to its
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relationship with the Corporation. The paradox of this episode is that whilst it
illustrated the prevailing power of material interest, it merely reinforced dis-
gruntlement with the current position of ICANN, if anything reducing the likeli-
hood of effective policy implementation in the future. Finally, on a more
speculative note, the case of governance of the Internet’s system of names and
addresses could provide an ironic twist to the hypothesis of enforcement schol-
ars. ICANN’s strong enforcement resource set may create an impetus for key
dissatisfied actors to build alternative technical resources for global electronic
communications (an alternative Internet) — there is already some evidence of a
motivation to do this — as well as to seek an international organization, such as
the ITU, with broader perceived legitimacy to govern it.

Notes

1 For examples of controversial re-delegations on the part of ICANN, see ICANN 2004.

2 Not least because of a change in president from Stuart Lynn to Paul Tworney in 2003
and also the appointment of Paul Verhoef as head of Policy Development Support,
with offices established in Brussels (which has helped in engaging with critical Euro-
pean ccTLDs).
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7 All bark and no bite?

The implementation styles of the
European Union and the Organization
for Economic Cooperation and
Development in education policy

Kerstin Martens and Carolin Balzer

1 Introduction

How do international organizations (IOs) affect domestic policy making in the
field of education? We claim that they advance the implementation of their
policy concepts mainly through ‘soft’ modes of governance, irrespective of the
type of organization in question. In the empirical section of this chapter, we
analyse two organizations which in recent years have become important actors
in education policy, namely the European Union (EU) and the Organization for
Economic Cooperation and Development (OECD). We find that these 10s do
not differ much in their implementation styles in the field of education. The EU
as well as the OECD primarily applies similar soft instruments of co-ordinating
initiatives and shaping ideas by which they guide national policy makers. Yet,
despite their use of similar modes of governance, the European Commission has
succeeded in carving out greater policy autonomy during the implementation
stage, whereas the OECD Secretariat has not.

In Section 2, we design an analytical grid to investigate the implementation
of 10 policies through soft governance. In Section 3, the theoretical frame is
evaluated through an empirical investigation of the EU’s involvement in the
Bologna Process, which concerns the establishment of a European Area of
Higher Education, and the OECD’s work on the educational indicators by which
the education systems of participating countries are assessed. For the empirical
section, a major element of the analysis is derived from expert interviews with
staff members of, and governmental representatives to, the EU and the OECD.!

2 Modes of governance by international organizations

The notion of governance refers to the sum of formal and informal modes of
regulating social processes (Héritier 2002: 185). We apply this concept to study
the institutional resources an 10 has at its disposal to shape policy making in a
specific issue area. Drawing upon a sociological perspective on institutionalism,
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our focus is primarily on soft forms of governance (Abbott and Snidal 2000)
which emphasize ‘the social and cognitive features of institutions rather than
structural and constraining features’ (Finnemore 1996: 326; also Hall and Taylor
1996; Scott 2001: 51-7). The introductory chapter of this volume introduced
three perspectives on the institutional resources that an 10 has at its disposal to
ensure implementation of international agreements; namely the managerial, the
normative, and the enforcement perspectives. We adapt these perspectives to
distinguish between three dimensions of governance:

1 governance by co-ordination as a managerial tool;
2 governance by opinion formation as a normative tool;
3 governance by legal and financial means as an instrument of enforcement.

Although the boundaries between these modes of governance are not clear cut,
and co-ordinating modes can easily be transformed into coercive measures, for
analytical reasons, we will nevertheless maintain this distinction.

Governance by co-ordination. Governance by ‘co-ordination’ refers to the
capacity of an IO to provide the means of organizing and handling procedures
which promote or push initiatives in a policy field such as education. This consti-
tutes a form of managerial power, marking the capacity of an 10 to ‘pull the
strings together’. It encompasses activities such as holding conferences and meet-
ings where diverse and significant actors come together. It also includes the 10’s
infrastructure, such as the size of the 10, the number of staff, and their capacity to
set up professional networks in a policy field. Through such co-ordinating gover-
nance, [Os can give incentives for national policy implementation, because they
direct and speed up programmes and projects. Individual staff working in an IO
can be very influential if they have the expertise and experience to actively shape
the design and implementation of projects (Haas 1992).

Governance by opinion formation. Governance by ‘opinion formation’
expresses the capacity of an IO to initiate and influence discourse on educational
issues at the national level (Majone 1997). It is a form of normative power and
encompasses the material, facts, and information generated by an 1O, such as
internal communication and memoranda, but also official outputs like books,
brochures, and other publications. It also includes the models and concepts
created and developed by the 10. Through governance by opinion formation, the
IO generates visions and values which shape national policy implementation in
its member states. Moreover, within the forum of an 10, new ideas and goals are
identified and developed (Cox and Jacobson 1973) which foster constitutive
norms or generate normative pressures (Finnemore and Sikkink 1998: 891;
DiMaggio and Powell 1991). It is often hypothesized that the higher the reputa-
tion and authority enjoyed by the IO, the more likely states will be willing to
adopt the norms these I0s generate (Barnett and Finnemore 2004).

Governance by legal and financial means. Governance by ‘legal and financial
means’ is a rather technical form of governance, which encompasses the regula-
tions to which states are required to adhere by virtue of their membership of the
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organization. It thus gives 10s enforcement power. Governance by legal and
financial means includes the processes by which an IO pushes and organizes the
design of binding decisions for its member states and translates the outcome into
policy proposals. It also refers to the financial resources the organization has at
its disposal for advancing its projects. Governance by legal and financial means
therefore encompasses the body of legal and other formal acts which states, by
becoming members, agree to incorporate into their national policy implementa-
tion (Reinalda and Verbeek 1998: 6). By this means of governance, an 1O pro-
duces regulative norms which organize and constrain the behaviour of states
(Finnemore and Sikkink 1998). It is a relatively strong form of governance,
since such regulations have a strictly binding character. However, such regula-
tions often need to be translated into national decision making first before they
affect state behaviour.

Despite the obvious differences in institutional density between the EU and
the OECD, we expect them to apply similar modes of governance in the sphere
of education. Education is a policy field in which both IOs face similar limits in
shaping domestic-level policy. Traditionally, a characteristic of education policy
is that it is firmly anchored in the domestic political system. Since the nineteenth
century, it has been considered a genuine activity of the nation state as regards
its investment, infrastructure, and loyalty function. Education policy is one of
the main domains of the welfare state as the design, formulation, and implemen-
tation of policies in this field form part of the realm of national politics. Educa-
tion is, therefore, a policy field in which supranational and international
activities are unlikely to be observed (Goldthorpe 1997), and accordingly, the
EU and the OECD should display similar limits as regards their modes of gover-
nance and implementation in education.

3 International organizations and governance in education

Over the past years, both the EU and the OECD have intensified and relocated
their engagement in education policy. According to the original objective on
economic co-operation, the focus of the EU (formerly the European Economic
Community) in the field of education was always on vocational education and
training with the purpose of enhancing the free movement of labour. Later, its
arena of competences was extended to higher education. However, activities
until the 1990s focused on the mutual recognition of degrees between member
states and the exchange of students across borders. In recent years, the EU has
become more strongly involved in encompassing reform processes and extended
its activities to advance the goal of establishing a common European educational
area.” The OECD, too, has an enduring history of activity in education policy.
During its early days, activities in the field of education focused on establishing
programmes designed to generate sufficient humanpower in the natural sciences.
Over the years, education received a broader position in the OECD’s range of
activities. It became acknowledged as a field of valuable research within the
organization, especially after the establishment of the Centre for Research and
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Innovation (CERI) in 1968, and during the course of the 1990s, OECD activities
in the field of education policy attracted far more attention than before. Today,
national policy makers increasingly refer to its educational statistics and review
analyses as points of reference for national reform processes.

In this chapter, we seek to analyse how these two different IOs seek to assert
their power during implementation at the national level. In the case of the EU,
we investigate which modes of governance the European Commission uses to
strengthen its role in the Bologna Process. ‘Bologna’ envisions the creation of a
European Higher Education Area and the convergence of European higher edu-
cation systems, within which students can move with ease and receive fair
recognition of their qualifications. Ministers of Education from, by now 45, par-
ticipating countries agreed to reform the structure of their higher education
systems accordingly until the year 2010. In fact, ‘Bologna has become a new
European higher education brand, today easily recognized in governmental pol-
icies, academic activities, international organizations, networks and media’
(Zgaga 2003: 7). Initiated on an intergovernmental basis, the Bologna Process
has been substantively elaborated since its early stages in 1999, and the Euro-
pean Commission has increasingly been incorporated into the process. The com-
mitments made in the Bologna Process have triggered the most intense reform of
higher education in Europe, and a majority of countries have already imple-
mented a two-cycle structure with Bachelor and Master degrees, as agreed upon
in the Bologna Declaration of 1999.

In the case of the OECD, we investigate the IO’s activities on educational
indicators to reveal its impact on national education policies. The ‘indicator pro-
gramme’ has long been on the OECD agenda. However, only in recent years has
it begun to serve increasingly as a reference point for academics, politicians, and
practitioners. The discussions about the results deriving from the OECD’s Pro-
gramme for International Student Assessment (PISA) in particular show how
such international comparative studies can influence and shape domestic
debates. Conducted with 265,000 pupils of 15 years old, PISA compiles and
assesses international information on student performances, gives countries
benchmarks and regular updates. In the German context particularly, the com-
paratively poor results attained in this study triggered discussions about the
quality of the educational system. Due to such bad performances, the impact of
PISA can be seen as a wake-up call for a long-needed and wide-ranging discus-
sion about reforming the German educational system. New concepts of teaching
capacities, the organization of schools, and the content of syllabi are now, for
example, on the agenda of the German Ministry of Education and Research.

3.1 The EU’s involvement in the Bologna Process

Even though education had been considered a legitimate area of EU activity in
order to enable free movement of labour, the perception of its activities in edu-
cation by the member states remained ambivalent until the late 1990s. While in
1963 education policy was acknowledged within the ‘general principles for
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vocational training’ adopted by the Council of the European Economic
Community, no significant action was taken until 1974, when the first meeting
of the Ministers of Education took place. Subsequent to this meeting, a set of
action plans were finalized which provided the basis for work in this area until
Maastricht in 1992 (Murphy 2003: 554). With very few exceptions,’ the Euro-
pean Commission used no legal measures, and its work supplemented rather
than challenged national-level policy making.

In the 1980s, the European Commission introduced and implemented several
action programmes, including financial support, in the field of vocational train-
ing (such as PETRA, FORCE and COMETT). As a novum, these programmes
were based on legally binding Council resolutions, and therefore, for the first
time, states had to adhere to education policies which had originated at the EU
level. Furthermore, several decisions of the European Court in favour of the
Commission added to the impression of the member states that they could be
losing their prerogative in education policy. As a consequence, the concept of a
common education policy, as set out in the Treaty of Rome, was reconsidered.
Article 127 of the Treaty of Maastricht accentuated the principles of subsidiarity
and banned harmonization in order to prevent the Commission interfering in
national educational systems. With this Treaty, the hands of the Commission
were clearly tied in the field of education policy: the role of the Commission was
limited to ‘barking’, rather than ‘biting’.

In the late 1990s, however, the developments in the field of education policy
within the EU accelerated, providing more opportunities for the Union to imple-
ment its education policies. Most importantly, the conclusions of the European
Council in Lisbon in 2000 demonstrate the increased level of activity in educa-
tion policy. As part of this European Council meeting, it was decided to extend
the use of the Open Method of Co-ordination to the field of education policy.
Education was now meant to play a major role in the knowledge-based
economy, with the aim of making the European economy the most dynamic in
the world by 2010. In addition to the activities within the EU, European co-
operation in the field of education was also agreed to in the context of the
Bologna Process.

Governance by co-ordination: from organizing to road mapping. Although the
Bologna Process was initiated as an exclusively intergovernmental project, the
European Commission officially began participating at a later stage when co-
ordination was desperately needed. In June 1999, the Ministers of Education of
the 15 EU member states and 14 other European states signed a Declaration at a
special meeting in Bologna (Bologna Declaration 1999).* Bologna was followed
by biennial meetings in Prague, Berlin, and Bergen. Successively, the list of par-
ticipating countries was extended to 45. Despite earlier agreements that the
Bologna Process should not be linked to the EU, the European Commission was
invited to become an additional full member of the Process in Prague in 2001
(Prague Communiqué 2001) because its administrative capacities were required.
The decision to allow the Commission to join the Process was strongly
encouraged by the Swedish EU Presidency and accepted by the others because
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of its strong co-ordinating abilities. It was also an acknowledgement of the fact
that the previous activities the Commission had been involved in regarding edu-
cation corresponded very closely with the goals of the Bologna Process (Inter-
views EU #2 and EU #3).

During the Prague meeting, the need for more structured follow-up work was
explicitly articulated. Since the Commission was the most competent actor to
undertake such a task, it was given the role of organizing further activities. With
its support, a Follow-up Group as well as a Preparatory Group was set up. While
the Follow-up Group is in charge of organizing seminars on the main targets of
the Bologna Process, the Preparatory Group is charged with drawing up the
drafts to be presented at the Ministerial Meetings. Through these new bodies, the
Commission gained a greatly enhanced capacity to shape the Bologna Process
actively. Since it sits on both of these bodies, it can play a vital role in shaping
the roadmap and in co-ordinating and enforcing the activities envisioned in the
Bologna Process.

Furthermore, as a result of the Berlin meeting in 2003, the follow-up struc-
ture of Bologna was altered in order to stimulate the process of implementation.
Instruments such as target setting and monitoring were prioritized and expanded
on through the introduction of stocktaking reports. Again, the Commission was
further empowered by becoming involved in all new bodies established at the
Berlin meeting with the purpose of implementing the Bologna Declaration. This
gave the Commission more opportunities to influence the Process for its own
ends. The Commission also forms part of the newly created board and secre-
tariat as well as keeping its seat in the expanded Preparatory Group. The Follow-
up Group was given the task of organizing stocktaking reports. Given that EU
member states had hitherto resisted any means of comparing their educational
systems, these were quite remarkable developments.

That the use of these instruments has been introduced and encouraged by the
Commission becomes clear when one looks at the developments within the EU
framework. Parallel to the Bologna Process, the European Council took a
growing interest in educational matters, for instance through the introduction of
the Open Method of Co-ordination into the field of education policy, which was
based on a purely voluntary commitment by the member states. As a result, the
Commission had new and stronger implementation tools at its disposal, with
which it could co-ordinate education policy in the EU area and influence
national-level education policy. More importantly still, specific timetables for
achieving the goals were set, indicators and benchmarks were defined, specific
targets were established, and periodic monitoring, evaluation, and peer-review
processes were introduced. In fact, the activities of the member states in this
area, though still agreed on an intergovernmental basis, are now co-ordinated by
the Commission.

Governance by opinion formation: from restraint to thematic impetus. The
Commission did more than simply push to redefine and add new targets to the
ongoing reform process since gaining official membership of the Bologna
Process; indeed, it had already worked actively to shape the future of European
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education in the period prior to the Bologna Declaration. In other words,
‘[a]lthough the Bologna process was initiated mainly as an intergovernmental
process, there is an evident and growing convergence with EU processes aimed
at strengthening European co-operation in higher education’ (Zgaga 2003: 7).

Most importantly, the Bologna Declaration identified the need to adopt a
system of easily intelligible and comparable degrees, as a corollary of which the
two-cycle structure of studies must be implemented, along with a system of
credit transfers [such as the European Credit Transfer System (ECTS)]. Many
goals set out in Bologna, however, were issues which had already been identi-
fied but not been addressed by the Commission in previous years; in fact,
‘Bologna’ mainstreamed many of the activities which the Commission had been
trying to implement for the previous 15 years (Interview EU #3).

However, the work done by the Commission in preceding years can even be
seen as a necessary precursor to the development of the Bologna Process with its
specific targets. It has been ventured that the original reason for working
together in Bologna originated in the Commission (Interview EU #4); for
example, the goal of establishing ‘a genuine European area of ... skills and
training by increasing the transparency, and improving the mutual recognition of
qualifications and skills’ (European Commission 1993: 122) had already been
mentioned in 1993 in the White Book on ‘Growth, Competitiveness, Employ-
ment’. Similarly, questions of student mobility had also been addressed by the
Commission as early as the late 1980s through the Erasmus programme. Mutual
recognition, too, was seen as having developed from ‘the generation of the
system of “credit” transfers’ (European Commission 1995: 55), accompanied by
preliminary studies for the introduction of the ECTS.

Since Prague, when the Commission’s full membership of the Process took
effect, it has been able to influence the targets and goals of the project more
directly. In particular, it is now using its mandate to take the floor frequently
during conferences in order to spread ideas about how to proceed with activities
(Interview EU #3). Moreover, the Commission’s seats on the Preparatory Group
responsible for the draft outline to be discussed at the conferences mean that it
has more opportunities to influence the content of the Bologna Process and to
shape its goals according to its own recent activities.

The special meeting of the European Council in Lisbon 2000 gave further
momentum to the Commission’s Bologna Process objectives. The European
Council called upon member states to achieve the targets they had set them-
selves in the area of education and become ‘the most competitive and dynamic
knowledge-based economy in the world’ (Lisbon European Council 2000: 2). In
particular, they emphasized the need for a European framework to define the
skills for lifelong learning and the importance of establishing a European Area
of Research and Innovation (Lisbon European Council 2000: 7).

These targets also became increasingly incorporated into the follow-up to the
Bologna Declaration. During the Prague meeting in 2001, for instance, ministers
agreed to add three more goals to the process — namely lifelong learning, the
enhancement of competitiveness to other parts of the world, and the involvement
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Table 7.1 The three governance dimensions in the EU

Governance EU

By co-ordination From organizing to road mapping. Stricter guidance
of projects and actions through clearer co-ordination
activities. Introduction of the Open Method of
Co-ordination in education policy

By opinion formation From restraint to thematic impetus. Increasing
provision of thematic impetus and expertise through
memoranda and publications

By legal and financial means Strength by financial capacities. Absence of legal
means but influence through financial support

of higher education institutions and students. Moreover, with the expansion of
the catalogue of targets to include a common research area in the Berlin Com-
muniqué of 2003 (Berlin Communiqué 2003), another step was taken towards
the acknowledgement of the thematic work and expertise of the Commission,
whose role in the Bologna Process was again strengthened.

Governance by legal and financial means: strength by financial capacities.
Originally, the Bologna Process had not been linked to EU institutions, and
member states were anxious to steer clear of legal commitments at the EU level
(Interview EU #6). Nevertheless, member states came to acknowledge the
importance of the Commission in the long run because of its co-ordinating
capacities and financial means. The Commission supported the Bologna Process
from the outset by funding many of its early activities, especially research pro-
jects and seminars, even though it did not become an official member until
Prague. As mentioned in the interviews, without the financial support of the
Commission, there would have been no follow-up to the Sorbonne Declaration,
and preparations for the Bologna meeting could not have been made (Interviews
EU #2 and EU #3).

Table 7.1 summarizes our findings for the three dimensions of governance
with regard to the implementation of educational policies by the EU.

3.2 The OECD’s work on indicators in education

Although compiling statistical information on educational issues is one of the
longest-standing projects of the OECD, it was not an activity for which the
organization was well-known until recently. As early as the 1960s, when interest
in the use of statistical information for educational planning first grew, the
OECD began to conceptualize indicators for the systemic statistical comparison
of educational performance between countries. In 1964, at a conference of Min-
isters of Education in London, the OECD was charged with the task of generat-
ing a ‘model handbook’ for the various factors of significance for effective
planning in educational investment, which became known as the ‘Green Book’
(Papadopoulos 1994: 50). However, by the time the OECD’s International
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Indicators of Educational Systems (INES) project became well-established in
the late 1980s, the OECD (1995) had become the most important organization to
produce and compile educational statistics.

The implementation of such projects enabled the OECD to strengthen its rep-
utation in educational research and become the leading 1O in this field. Since the
1990s, its publications on educational indicators have become a focal point for
politicians, the media, and the general public alike. With the PISA project in
particular, it applied the most sophisticated techniques ever used to generate
educational indicators. In fact, today, the OECD is the international authority in
education par excellence (Rinne et al. 2004) and is now known better for its stat-
istics in this field than other organizations which have been conducting such
research for decades, such as the United Nations Educational, Scientific and
Cultural Organization (UNESCO) or the International Association for the Evalu-
ation of Educational Achievement (IEA).

Governance by co-ordination: from opposing to shaping education policy.
From the mid-1980s onwards, a number of countries — the United States, France,
Austria, and Switzerland, in particular — wanted the OECD to conduct more sta-
tistical work on educational indicators. Through a series of conferences (Wash-
ington 1987; Poitiers 1988; Semmering 1990; Lugano-Cadro 1991), they pushed
the idea of developing internationally comparable data in education and charged
the OECD with the task of institutionalizing the indicator project within the
organization. OECD staff, by contrast, were at first sceptical about the feasibility
of developing meaningful indicators. They were convinced that education policy
merely reflects national interests and cultural traditions which cannot be quanti-
fied by figures and ‘league tables’ (Interview OECD #14). They even saw a
danger that such a statistical approach in education could easily be exploited and
therefore ‘purposefully avoided anything which amounted to encouraging coun-
tries to compare themselves’ (Interview OECD #14). But political pressure was
so strong — the United States threatened to leave the OECD’s education entirely
if the organization did not accept this task — that it had no choice but to take on
the indicator project (Interview OECD #16).

In order to deal with this task of developing education indicators, the Secre-
tariat gradually broadened its work in this field, taking on new personnel with
the qualifications and experience appropriate to such a project. Some of them
came from the International Association for the Evaluation of Educational
Achievement where similar studies had been conducted. A system of decentral-
ized networks was set up in which education experts met regularly under OECD
auspices and dealt with diverse aspects of the education indicator project. When
the first concepts and preliminary results were presented in 1991, the project
received a warm welcome. The OECD gained a pivotal role in improving the
quality of educational statistics at the international level (Bottani 1996: 280;
Henry et al. 2001).

As a consequence, most initiatives concerning the work with educational
indicators now come from inside the OECD. The Secretariat has continued to
develop its data-collection schemes, and a number of staff based at the head-
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quarters carry out ongoing work on the refinement of future indicators in educa-
tion. Thus, although the initial idea for the indicator project was proposed by
member states, the organization has fully internalized it. More importantly, the
OECD today shapes the way national centres collect and interpret education
data. The actual compilation of data is conducted at the domestic level, and so
the national centres must now adhere to the organization’s own guidelines. Sim-
ilarly, they receive the international comparisons prepared by the organization.

Governance by opinion formation: from negligible to sophisticated tech-
niques. Before the 1990s, the OECD’s publications on educational statistics had
been few — the organization had occasionally produced volumes containing edu-
cational statistics. Using the ‘Green Book’, it published volumes on international
educational indicators in 1974 and 1975 and again in 1981 (Papadopoulos 1994:
190). With the new interest in their educational statistics, and the resulting insti-
tutional arrangement with INES, the OECD began to gather educational stat-
istics more systematically and to generate significant indicators with the
potential to influence national policies in this field. Most importantly, since
1992, it has published its indicators annually in Education at a Glance. This col-
lection has developed into an important and highly respected source of educa-
tion data. With 36 different indicators, it provides comparative data about the
functioning of its member states’ education systems.

With Education at a Glance, the OECD also shaped the content of educa-
tional statistics. Whereas until the mid-1980s, mainly ‘input’ measures — such as
public and private spending, staff expenditure, enrolment, and staff numbers —
were recorded, today much greater emphasis is put on recording ‘outcome’
measures and the effectiveness of educational systems. By doing this, the OECD
now directly compares the performance of various national education systems,
thereby exerting pressure on national states to ‘level up’ towards best practice.

The OECD’s PISA project is the most advanced initiative of INES as regards
performance measures. Its purpose is to assess how prepared pupils are to meet
the challenges of today’s knowledge-based societies when approaching the end
of compulsory school.” Unlike the impetus for the establishment of INES, the
PISA project was not initiated by member states but originated from inside the
organization. The first ideas for PISA developed in the early 1990s when the
various networks set up by the OECD for the indicator project realized that the
available data were not comprehensive enough for accurate evaluation. Since
existing data from other sources were insufficient, the OECD decided to gener-
ate its own outcome indicators (Interviews OECD #18 and OECD #25). After a
positive reaction from states and the promising sales figures for the first edition
of Education at a Glance, the OECD set about developing its assessment with
its own outcome indicators. It developed an agenda to conceptualize and design
outcome indicators in conjunction with member countries and networks of
experts (Interview OECD #18).

A tremendous amount of work was put into this project on the part of the
OECD. In fact, it took five years to transform the idea of testing young people’s
abilities into a project worthy of being implemented on a large scale (Interview
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OECD #5). Initiated and co-ordinated by the OECD, more than 300 scientists
from different member states participated in the formulation and implementation
of the project. PISA represents a strong shift towards outcome and performance
measures, its goal being a framework within which educational systems can be
coherently measured. Moreover, for the first time, the possibility of measuring
performance between countries on a comparative basis gained wide acceptance
(Interview OECD #6).

Governance by legal and financial means: remaining weak. The OECD has
failed to develop any legal instruments in the field of education with which it
could force its member countries to implement the policies it has decided on
(Marcussen 2004). In fact, with only one declaration signed in 1978, education
remains one of the issue areas in which the OECD has produced the smallest
quantity of legislation. In the ‘Declaration on Future Educational Policies in the
Changing Social and Economic Context’, Ministers declared that they agreed, in
the light of the changing economic and social context, that education policy
deserved to be considered a priority in the signatory countries. However, the
specific aims remain vaguely formulated, including, for example, the promotion
of the continuous development of educational standards and of educational
measures which contribute to the achievement of gender equality (OECD 1978).
Moreover, the Declaration does not provide the organization with any tools
which could be used in the case of non-compliance to these principles on the
part of member states. Neither can the OECD influence its initiatives by finan-
cial means. Rather, it is dependent on its member states’ willingness to imple-
ment its programmes, meaning that sufficient countries need to be interested in
its proposals for them to be implemented within the OECD context.

Table 7.2 summarizes our findings for the three dimensions of governance
with regard to the implementation of educational policies by the OECD.

4 Conclusion

Despite the long-defended national prerogative in education policy, this field
has, in recent years, become a subject of international governance. Surprisingly,
10s are nowadays involved in implementing international education policies, as

Table 7.2 The three governance dimensions in the OECD

Governance OECD

By co-ordination From opposing to shaping. Considerable increase of
procedures and organizational mechanisms

By opinion formation From negligible to sophisticated techniques.

Significant growth in publication output and in the
development of methodological tools for evaluation

By legal and financial means Only weak instruments remain at hand. Neither legal
instruments at hand nor financial means at its disposal
to actively promote education policy
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the examples of the EU and the OECD in this chapter have shown. Even though
in both cases it was domestic actors which initiated the process of international-
izing education policy, IOs at some stage were integrated into the process as a
result of their administrative capacities. Once integrated into the process, the EU
and the OECD developed their own education policy agendas. The European
Commission introduced its policy preferences and succeeded in having them
adopted. The OECD Secretariat developed particular expertise in the field and
introduced its concepts and aims for educational statistics.

As far as the implementation styles of IOs are concerned, both the EU and the
OECD have applied similar forms of governance in the field of education. These
implementation styles are characterized by their use of ‘co-ordination’ and
‘opinion formation’ to exercise influence. Both organizations have increased
their efforts to create thematic impetus and forming opinions with the help of
publications in the case of OECD and memoranda and communications in the
case of the EU. Both organizations have been able to shape education policy by
fostering a common agenda and moderating the content of policies. This
becomes clear when we consider the introduction of the Open Method of Co-
ordination in the EU and the significant increase in organizational mechanisms
in the OECD. In sum, education as a policy field is one in which both I0s make
use of similar capacities in order to influence domestic policy making. Interest-
ingly, the European Commission has succeeded in widening its policy autonomy
during implementation, in particular through the Bologna Process. Table 7.3
summarizes the strength of the three dimensions of governance in the two
organizations.

However, the question of whether the difference between the two organi-
zations’ ability to assert their power is due to their organizational background
remains unanswered. More precisely, the way the EU and the OECD generate
policy concepts is not only dependent on their modes of governance but also, in
a policy field such as education, on national path dependencies. The varying
degree to which states are prepared to accept EU authority in education is an
illustration of this, and one could assume that compliance may depend on
national governments’ overall perceptions of the EU. The power of societal
groups in the member states, such as student or university associations, can also
influence the implementation of international agreements. The extent to which
domestic-level factors like these influence the implementation of the concepts of
IOs in the field of education is an area which requires further investigation.

Table 7.3 The strength of the three governance dimensions in the EU and the OECD

Governance EU OECD
By co-ordination Strong Strong
By opinion formation Strong Strong
By legal and financial means Financial means: Strong Financial means: Weak

Legal means: Weak Legal means: Weak
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Notes

1 Between December 2003 and August 2004, we conducted 32 interviews, some of
which are cited in this chapter. For the EU section, interviews were conducted with
members of non-governmental organizations (NGOs) active in the Bologna Process
and located in Brussels, national representatives on the Council of the EU, administra-
tive personnel in the European Commission (Directorate General Education and
Culture) and the Council of the EU, as well as experts who had taken part in the
Bologna Process. For the OECD section, interviewees included current and former
OECD staff members working on educational issues, national representatives to the
OECD Education Directorate, and advisers on educational issues who have worked
with the OECD. To guarantee the anonymity of interviewees, we have used a coding
scheme.

2 Since 2001, all activities and concepts of the European Commission have been integ-
rated into an overall work programme entitled ‘Education and Training 2010°, which
systematically aims for the creation of a European educational area.

3 The legal acts in force are all directives closely related to the principle of free move-
ment of labour; for example, the Council directive on the education of the children of
migrant workers of 1977. They pursue educational goals only indirectly.

4 ‘Bologna’ goes back to an initiative of four Ministers of Education who signed the Sor-
bonne Declaration (1998).

5 In 2000, the first PISA survey was conducted in 32 countries. By 2002, another 13
countries had completed it.
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8 Pincers and self-interest

Implementing gender equality
legislation under domestic and
European pressures

Anna van der Vieuten

1 Introduction'

The majority of European Union (EU) member states implement the majority of
EU law on time (Tallberg 2002: 624). In the remaining cases, enforcement
measures are necessary to make unwilling member states comply. Leaving aside
cases involving ‘involuntary non-compliance’ due to inadequate capacity or
genuine misunderstanding (Mastenbroek 2005: 1108), I will focus on cases
where governments are ‘voluntarily reluctant’ to implement EU law. This reluc-
tance is assumed to be the result of ‘misfit’ (Haverland 2000), meaning the
expected political, economic and ideological costs which would result from the
policy change needed in order to comply with EU agreements.> When imple-
mentation comes up against strong domestic opposition (political costs) or
requires far-reaching policy change (economic or ideological costs), a govern-
ment will prefer to postpone implementation. Under which conditions will the
European Commission (Commission) and the European Court of Justice (Court)
succeed in making such an unwilling state comply? In order to understand why
compliance rates differ so much between EU member states, it has been argued
that we ‘need to bring domestic politics back in” (Falkner et al. 2005: 329). This
chapter will show that we also need to theorize domestic politics in order to
explain the varying effectiveness of enforcement by the Commission and the
Court. In the first section, a theoretical framework is elaborated, based on the
assumption that unwilling states will only implement European law if the costs
of non-implementation exceed those of implementation. It will be argued that an
unwilling state will therefore only give in to supranational pressure if simultane-
ous pressure is exerted by domestic actors and the state is caught in an uncom-
fortable ‘pincer action’. In the second section, the implementation of European
gender equality policies since the 1960s is investigated in the Netherlands, the
Federal Republic of Germany and France. The implementation record in this
field varies significantly between states and across time. In addition, the Com-
mission and the Court have been more active in some cases than in others, and it
is precisely these types of variation that require explanation. The concluding
section will address the questions of which conditions are necessary for
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supranational actors to be willing to coerce a non-compliant member state to
comply and under which conditions they are able to do so effectively.

2 Explaining enforcement

2.1 Supranational monitoring and enforcement

Unwilling states will prefer their non-compliance to remain unnoticed: no
domestic actors which could mobilize in favour of implementation, no
‘shaming’ and no damage to their credibility as a reliable member state. The EU
has a strong monitoring system which reduces the probability of non-compliance
remaining unnoticed. In order to detect infringements, the Commission services
draw up regular reports based on information they obtain from governments and
non-state actors. Individual complaints by citizens and companies are also useful
sources of information.® If the Commission suspects non-compliance, it may ini-
tiate a dialogue with the member state, and the state will attempt to ‘immunize’
its credibility (Lieshout 1995) by explaining that according to its own standards
it has in fact complied with the agreement. If the matter is not resolved, the
Commission first sends a letter of formal notice, then a reasoned opinion. If this
still does not produce a satisfactory result, the Commission refers the case to the
Court.* By this stage, the state can no longer immunize its credibility by arguing
that non-compliance was the result of involuntary misunderstanding.

At each step, continuation of the procedure is at the discretion of the Commis-
sion. Non-compliance often is not addressed because of limited legal and linguistic
resources (Falkner ef al. 2005: 219). This chapter will argue that, given these
limited resources, the Commission’s decision to pursue an infringement procedure
is influenced by the perceived consequences for its own interests. The self-interest
of the Commission consists of the preservation of its relative power position, a
prerequisite for the realization of its aims and ideas. In this respect, I assume that
the Commission wants to preserve its credibility as ‘guardian of the Treaties’
[Article 211 of the Treaty Establishing the European Community (TEC)], its repu-
tation as ‘honest broker’ and the effectiveness of its initiative role. Its credibility as
‘guardian’ is at stake, first, if it loses a case against a member state, and second, if
others accuse it of tolerating infringements. For this reason, no enforcement will
take place if victory in the Court is in doubt (Falkner e al. 2005: 208) or if the
Commission expects its lack of action to remain unnoticed. As the Commission
wants to be perceived as an ‘impartial broker’, it will avoid favouring one member
state above another (Borzel 2003: 212). As for its initiative role, the Commission
depends on the co-operation of (at least the majority of) the member states to
obtain approval for its legislative proposals, so it has no interest in finding the
member states opposing it as a bloc. No enforcement will take place if the Com-
mission fears that the Council might seriously reduce its scope of action. It has
partially ‘delegated’ enforcement to domestic actors by promoting the establish-
ment of transnational legal and political networks where domestic actors can
exchange information and best practices and pressurize their governments.
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The Court only plays a role in the last stage of the procedure, and since most
cases are settled at an earlier stage, it is only involved in a small minority of the
infringement procedures initiated by the Commission.” Member states prefer not
to undergo infringement proceedings in front of the Court: as with each succes-
sive stage of the procedure, publicity increases and so do ‘reputational costs’
(Borzel 2003). A Court ruling is binding on the member state, but prior to the
Maastricht Treaty amendments (1993), the Court had no powers to enforce its
judgments. The Commission could start another round of infringement proceed-
ings, but unwilling states could ignore Court rulings and continue postponing
implementation. Since ‘Maastricht’, the Commission can start a second infringe-
ment procedure, and if the Court then finds that the member state has not com-
plied with its previous judgment, it may impose a penalty payment (Article 228
TEC).

The Court is thus able to increase the costs of non-compliance, but unwilling
governments still occasionally defy its rulings. To increase the effectiveness of
supranational enforcement, the Court has opened up the supranational legal
system for domestic courts by promoting the use of preliminary rulings,® devel-
oping personal transnational contacts and establishing that provisions of
Community law are directly effective in that they create ‘individual rights which
national courts must protect’ [European Court Rulings (ECR) 1963: Case 26/62,
Van Gend en Loos]. Consequently, individuals and companies can file a com-
plaint with the national court if their interests have been harmed because of the
non-implementation of European law.

The decisions of the Court can be analysed in terms of its interests, which
consist of the consolidation of its authority as perceived by member states and
domestic courts and the promotion of a European legal order. For that reason, it
has used the mechanism of preliminary rulings not only to establish the direct
effect of European Community (EC) law but also the supremacy of EC law in
case of contravening domestic laws (Case 6/64, Costa-ENEL). Both rulings were
far too audacious in the eyes of some governments and constitutional courts, but
the Court convincingly argued that they followed from the treaty provisions and
its mandate to ensure uniform application of Community rules. In spite of these
proofs of autonomy, the Court has carefully tried to avoid provoking systematic
resistance among member states, by insisting on its role as mere interpreter of
the law (Dehousse 1998). In addition, it has tried to avoid causing political con-
troversy by using apparently technical issues (Van Gend en Loos concerned a
problem of tariff classification) to make far-reaching decisions and by ‘splitting
the difference’, in the sense that often the short-term costs of a ruling are low
while in the long term the effects become clearer, shaping political action
(Dehousse 1998: 134).

To understand why the effectiveness of supranational enforcement varies
from case to case, domestic factors must be taken into consideration.
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2.2 Domestic political and judicial pressure

Non-state actors such as socio-economic interest groups, political parties, advo-
cacy groups, advisory bodies and experts may all develop opinions on the imple-
mentation of European law and will mobilize if they expect policy change to
affect them specifically. Their pressure increases the costs of (non-) implementa-
tion. The effectiveness of political pressure will depend on the absolute power
position of society (available resources) and its relative power position
(state—society relations). The resources of societal actors consist of their mobil-
ization capacity, expert knowledge, material resources and transnational con-
tacts. They have created transnational advocacy networks in order to influence
the Commission and the European Parliament, and they have been supported in
this by the Commission which has aimed at strengthening its position vis-a-vis
member states.

The relative power position of society depends on the structure of
state—society relations (Risse-Kappen 1996). Pressure in favour of or against
implementation will be more effective if the societal actors involved have a
structurally strong position (corporatist as opposed to pluralist interest
representation). A government will also be more sensitive to political pressure if
state—society relations are unstable, for instance, when it faces strikes, dissent
among the parliamentary majority, or upcoming elections.

Thanks to the ruling that provisions of European law may have a direct
effect, domestic judicial pressure also has the potential to increase the costs of
non-implementation. If a domestic court rules that a government has violated the
rights of its citizens due to non-implementation of EU law, the government is
faced with the dilemma of either continuing with non-implementation at the cost
of further court cases or implementation in spite of the costs of policy change. In
addition, the national court can award litigants financial compensation. States
“find it harder to disobey their own courts than international tribunals’ (Weiler
1993: 422). The combination of preliminary rulings and an infringement pro-
cedure thus catches a government in a ‘pincer mechanism’, squeezing it between
domestic and supranational courts.

The co-operation of domestic courts is thus essential for the Court as it
depends on their willingness to refer cases to ‘Luxembourg’ and accept its inter-
pretations. The Court is very aware of the strategic importance of this ‘judicial
partnership’ and has actively promoted ‘mutual knowledge and trust’, for
instance, by inviting legal experts to Luxembourg (Dehousse 1998: 139). It has
in fact succeeded in creating a transnational legal community which is willing to
contribute to enforcing EU law.’

To summarize, simultaneous domestic (political or judicial) pressure and
supranational pressure in favour of implementation may coerce unwilling gov-
ernments into compliance, in particular if society has a strong position or
state—society relations are unstable. Without domestic ‘support’, supranational
enforcement will not be effective. The Commission and the Court will be reluct-
ant to take action against non-compliance if their interests are at stake — their
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credibility in the light of their mandate and their position vis-a-vis the Council
and the domestic courts.

3 The pincers at work

These expectations are explored by reconstructing the implementation process
of gender equality policies in the Netherlands, Germany and France. All three
states were founding members of the European Communities in the 1950s. They
differ in state—society structure, as the German and Dutch systems of interest
representation are usually labelled ‘corporatist’, whereas France has a ‘pluralist’
system. The German and Dutch governments are thus assumed to be more sensi-
tive to societal pressure than the French government.

Based on previous research (Van der Vleuten 2005), a choice has been
made of cases where the state was unwilling to implement a given legal instru-
ment (treaty article, directive) at the outset but did in the end comply. These
cases offer an opportunity to study under which conditions supranational
enforcement took place and was effective, respectively. For each of the cases
(equal pay in the Netherlands and Germany, equal treatment in France), Table
8.1 shows whether pressure was present at the domestic level (political pres-
sure, judicial pressure in the form of preliminary rulings) and at the supra-
national level. According to the theoretical framework, an unwilling
government will comply only if it is confronted with simultaneous pressure
(Table 8.1).

3.1 The Netherlands: no need for equal pay?

Article 119 (now 141 TEC) of the Treaty of Rome for the establishment of an
EC required member states to apply the principle that men and women should

Table 8.1 Overview of cases and pressure in gender equality legislation

No supranational pressure®  Supranational pressure

Domestic pressure Netherlands, equal pay, France, equal treatment,
(predominantly) against 1962 1986
implementation Germany, equal pay, 1962 France, equal treatment,

Germany, equal pay, 1973 1997

Domestic pressure Netherlands, equal pay, Netherlands, equal pay,

(predominantly) in favour 1968 1973

of implementation Germany, equal pay, 1979
France, equal treatment,
2000

Note

* Critical reports by the Commission are not considered to be supranational pressure unless there is
a credible threat to take the matter to Court.
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receive equal pay for equal work. The deadline for implementation was
January 1962.

The Netherlands faced a ‘misfit’ problem: there was no statutory equal pay
provision. Women earned 25-30 per cent less than men for the same work,
and collective agreements discriminated openly. This was ‘quite generally
accepted’ by employers and trade unions alike because women had ‘different
needs’: they did not have to support a family with their wage (Commission
1962: V/10993/62). At the signing of the EEC Treaty in March 1957, the
Netherlands had made a declaration concerning Article 119 stating that it
‘shall not be required to go further in this matter than that which has in fact
been realized in France’ (MAE 1957: 945 {/57). Each time the Commission
accused the Netherlands of non-compliance, the government asked for com-
parative statistical material showing that France had satisfied its obligations or
contested the validity of the material (BAC 1977: 006/1977, Letters from
Minister Veldkamp).

There was no supranational pressure. The responsible C