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FOREWORD*

Antony Allott

Emeritus Professor of African Law at the University of London
Former Head of the Law Department, S.O.A.S.

It was over twenty years ago that the Department of law at SOAS
presented a series of public lectures by members of the Department on
'Family Law in Asia and Africa', in which Islamic law figured prominently.
These lectures were largely the idea and inspiration of the then Head of
Department, Britain's foremost scholar of Islamic law, Professor Sir Norman
Anderson. He also edited the publication which flowed from this initiative.l

It is right that we recall these facts now, since Sir Norman and his
colleagues, notably Professor Noel Coulson (so unhappily and prematurely
taken from us), laid the foundations for mounting the conference which led to
this book. We build on their pioneering efforts.

I may be the least qualified in Islamic law (though I have picked up a fair
amount from my close association with Norman and Noel), but I would like to
venture one or two brief reflections -as a layman- on the subject addressed in
the book.

First of all, family law. I see family law as the core, key, and foundation
of any legal system. What we are seeing in the West today is the virtual
breakdown of the family and family law. Parental rights in England: now we
refuse to recognise them, and insist instead on parental responsibilities. The
control and authority which a parent may have over his or her children are
such as may be conceded to them from time to time by a court or legal
authority. Then, inheritance: from a period when English law recognised
excessive individualism, when a testator could do as he pleased with his
property and deprive his family of all rights, we have moved to a system of
quota shares of capital and income for the benefit of dependants. The story is
the same with marriage and divorce: one third of marriages now end in
divorce, while young people in England and elsewhere are increasingly
choosing not to get married but to enter informal relationships instead.

* Adapted from an opening address to the conference on 'Islamic Family Law: State Identity
and Minority Rights', SOAS, 18-19 May 1989, where most of the papers included in this
book were presented.

13 N.D. Anderson ed., Family Law in Asia and Africa, London, 1968. The lectures were
given in London through the academic year 1965-1966.
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The developing world, with which this book is also concemed, tells an
equally dismal story. Westernisation, the product both of colonialism and the
pervasive effect of Western ideas, education and economic change, has
imported these difficulties into Third World countries too. But in addition
they have to face the problems of pluralism, largely a product of colonial rule,
where the imported Western family law systems co-exist and often conflict
with indigenous customary and religious systems. The world's largest under-
class, women, is now emerging in many areas into greater social and legal
equality. Just as the by-products of the industrial world are found today even
in the pure air of the remotest Antarctic, so intellectual and social influences
have radiated out from Western countries throughout the world.

So far has the process of deterioration gone that a French scholar could
publish a few years ago in a legal journal an article with the arresting title of
'‘Requiem for the African family'.2 We are, perhaps, in the presence of a
universal phenomenon.

Islamic law is in a special position in all this. As a worldwide system it
may be contrasted interestingly with another global system, that of the
common law, which has spread to every continent from its country of origin.
Of course, Islamic family law, founded on the shari‘a, has a special character
as being partly of divine inspiration and partly the product of tradition. But
similar questions arise. Just as the common law is the product of a particular
society but now finds itself adapting to operation in many different kinds of
changing society, so with Islamic law. One of the interesting questions is the
extent to which Islamic law is susceptible of adaptation and change. Islamic
law must operate today in societies where it is dominant, as well as in those in
which it is merely one component of a plural legal system.

Modernisation, then, is one theme which must be explored. Legal
pluralism -the recognition of variant ways of living and behaving, regulated
by different systems of law- is another. We face in our own country, Britain,
today, the fundamental question whether growing pluralism should be
expressed in legal pluralism too: the possible recognition and application of
Islamic personal law here is on the agenda.

The coverage of the book is ambitiously large. I attach just two minor
comments of a geographical kind. First, from my personal standpoint it is a
matter of of some regret that the countries of Africa (except in so far as they
are reclassified as part of the Middle East) do not figure on the agenda, when
one notes that practically all the problems of rcognising, applying and
developing of Islamic family law in a modermn country with a plural legal
system are acutely demonstrated in a country like Nigeria, where this is
currently a principal legal and constitutional issue.

2Roger Decottignies, '‘Requiem pour la Famille Africaine’, Annales Africaines, 1965, pp.251-
286.
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Next, I note -without elaborating on the point- that a work on Islamic
family law can include a discussion of the state of the shari‘a in the United
Kingdom. This tells us a good deal about what is going on, in legal and
cultural terms, in our own country too. We are part of this particular world-
scene now, like it or not.

One looks forward, with the keenest of interest, not just to reports of the
present position, but to discussion and reflection on the policy and practical
issues which now confront us as a result.
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1. INTRODUCTION

ISLAMIC FAMILY LAW: VARIATIONS ON STATE
IDENTITY AND COMMUNITY RIGHTS

Chibli Mallat

Over the last three decades, most of the countries of the Near East and
South Asia have lived a relative legislative lull in the area of family law. In
Iraq,! Syria,2 Lebanon,3 Jordan,4 Egypt,s Pakistan,6 Iran,7 and India,8 as well
in North African countries,? the wave of national reforms in matters most at
heart of the countries' religious communities seemed to have been successfully
completed.10 In some cases, the attempt at unifying the law in a code of

IFor Iraq, see in Western languages Norman Anderson, 'A Law of Personal Status for Iraq/,
International and Comparative Law Quarterly, 1960, pp.542-564; 'Changes in the Law of
Personal Status in Iraq', International and Comparative Law Quarterly, 1963, pp.1026-1031,
Y. Linant de Bellefonds, 'Le Code du Statut Personnel Irakien du 30 Décembre 1959, Studia
Islamica, 1960, pp.79-135; in Arabic, see the references in chapter 5 in this volume.
2Norman Anderson, "The Syrian Law of Personal Status', Bulletin of the School of Oriental
and African Studies, 1955, pp.34-49; Rizkallah Antaki, 'La Question du Statut Personnel en
Syrie', Proche-Orient Etudes Juridiques, 1968, pp.1-12; B. Botiveau, Shari‘a Islamique et
Droit Positif dans le Moyen-Orient Contemporain, Egypre et Syrie, Ph.D. Aix-Marscille, 1989,
p.193-198.
gEmile Tyan, Notes Sommmaires sur le Nouveau Régime Successoral au Liban, Paris, 1960; P.
Catala and A. Gervais, Le Droit Libanais, Paris, 1963, Vol.1, pp.53-188; A. Gemayel ed.,
The Lebanese Legal System, Washington, 198S, Vol.1, pp.267-390.
4Norman Anderson, 'The Jordanian Law of Family Rights 1951', Muslim World, xlii, 1952,
pp.192-206.
5Abdel Fattah el-Sayed Bey, ‘La Situation de la Femme Mariée Egyptienne aprés Douze Ans
de Réforme Législative', Al-Qanun wal-Igtisad, 11, 1932, pp.65-82; Y. Linant de Bellefonds,
‘Immutabilité du Droit Musulman et Réformes Législatives en Egypte', Revue Internationale de
Droit Comparé, 1, 1955, pp.1-34; Muhammad Abu Zahra, Al-Ahwal ash-Shakhsiyya, Cziro,
1957, and references in chapter 3 in this volume.
6N. Coulson, 'Reforms of Family Law in Pakistan', Studia Islamica, vii, 1956, pp.133-155;
David Pearl, A Textbook on Muslim Personal Law, London, 1979, 2nd ed. 1987; and
references in chapters 15 and 16 in this volume.
7D. Hinchcliffe, 'The Iranian Family Protection Act', International and Comparative Law
Quarterly, 1968, pp.516-521; and references in chapter 4 in this volume.
8See generally Pear), A Textbook on Muslim Personal Law; T. Mahmood, The Muslim Law of
India, 2nd ed. Allahabad, 1982; and references in chapters 13 and 14 in this volume.
SM. Bormmans, Statut Personnel et Famille au Maghreb de 1940 @ nos Jours, Paris, 1977; A.
Colomer, 'Le Code du Statut Personnel Tunisien', Revue Algérienne, 1957, pp.115-239;
Norman Anderson, 'The Tunisian Law of Personal Status', International and Comparative
Law Quarterly, 1958, pp.262-279; Id., 'Reforms in Family Law in Morocco’, Journal of
African Law, 1958, pp.146-159; J. Roussier, 'Mariage et Divorce en Algérie’, Die Welr des
Islams, vi, 1961, pp.248-254.
10gee generally T. Mahmood, Family Law Reform in the Muslim World, Bombay, 1972;
Normar Anderson, Law Reform in the Muslim World, London, 1976; Y. Linant de
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personal status (ahwal shakhsiyya)!! has failed: Lebanon offers the example of
a country which proved unsuccessful in bringing about a unified personal law
for Muslim and Christian communities.!2 But on the whole, the legislative
'monuments’, as Linant de Bellefonds called them,!3 had been completed.
Since then, personal status legislation has remained, in the main, untouched
for three decades. The only area where an effort was undertaken to bring
about more reforms was influenced by the necessity of advancing women's
social and legal rights, but even there, as the case of the Egyptian
controversial law of 1979 suggests,!4 the process of legislative change was
slow and uncertain. Still, some reforms were completed, as in Jordan and
Algeria, but even in this case, the recent adoption of new codes may not have
introduced significant breaks with previous legislation.15

The uneventful development of personal status laws was accompanied by
a social peace among the religious communities which survived the emergence
of the post-decolonization nation-states. But in the 1980s, the communitarianl6
lull came to an end. A date to signal the culmination of a long process could
even be suggested in the completion in 1986 of the draft Code of Personal
Status by a team of experts from Arab Ministries of justice.17 In other words,

Bellefonds, Traité de Droir Musulman Comparé, 3 Vols., Paris, 1965-1973; J. Nasir, The
Islamic Law of Personal Status, London, 1986, new ed.1990.

11The word 'ahwal shaksiyya' (literally personal modes or status) is currently used in Arabic
for all matters related to family law, and includes marriage, divorce, filiation, custody,
maintenance, as well as generally (but not always) matters pertaining to succession.

12 is to be noted that Lebanon has failed to unify the legislation for personal matters also
between its Muslim communities. An effort in the 1960s to establish a common Shi‘i and
Sunni legislation on family law was thwarted in part because of the opposition of the Shi‘i
circles in Southern Iraq to a Lebanese Muslim unified legislation, as was related to the author
by the late Mahdi al-Hakim (the son of the then leading Shi‘i leader Muhsin al-Hakim): an
interesting example of the interrelation in the Muslim world beyond nation-states.

13Linant de Bellefonds, Traité de Droit Musulman Comparé, passim.

14Repealed, then reenacted under a different form in 1985, see B. Botiveau, 'Les Récentes
Modifications du Code Egyptien du Statut Personnel: Genése d'un Débat sur le Droit de la
Famille', Bulletin du CEDEJ, 17, 1985, pp.93-112; and his Shari‘a Islamique et Droit Positif
dans le Moyen-Orient Contemporain, pp.188-193.

151, Welchman, 'The development of Islamic Family Law in the Legal System of Jordan',
International and Comparative Law Quarterly, 1988, pp.868-886; M. Borrmans, 'Le Nouveau
Code Algérien de la Famille dans 'Ensemble des Codes Musulmans de Statut Personnel,
Prié\cipalemem dans les Pays Arabes', Revue Internationale de Droit Comparé, 1986, pp.133-
139.

16'Communitarian’ refers to what can also be called sectarian, confessional, or communal. All
these terms are interchangeable. In French, the word often used is ‘confessionnel’, in reference
to 'confessions', or sects. In English, the word confessional is a neologism, and the word
sectarian has a negative connotation, whilst communal is more specifically used in India and
Pakistan. We have therefore preferred the more neutral 'communitarian’ in reference to the
religious conmmunities, including communities of different religions, as well as communities
within each religion.

171ttihad al-Muhamin al-*Arab (Union of Arab Lawyers), Mashru‘ Qanun ‘Arabi Muwahhad
lil-Ahwal ash-Shakhsiyya (Draft unified Arab code of personal status), n.d., Cairo. The date is
a{)so true of India, as is suggested in Tahir Mahmood's Personal Laws in Crisis, New Delhi,
1986.
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the process of talfig (legislative construction drawing on rules pertaining to
different Islamic schools of law and countries) was completed: the skilful legal
puzzle drawn first by the Ottomans from the 'best’ solutions provided by the
various schools of law had reached its ultimate ‘modemn’ form.

Far from the establishment of fully integrated states with smooth inter-
communitarian relations, the early years of the 1980s have brought to many
Muslim countries of the Near East a flavour of increased communitarian
unease, in significant contrast to the confidence in nation-state building of the
early independence era. Voices unheard of in the Near East for three decades
have reemerged. They ring of a Christian-Muslim, Sunni-Shi‘i, Sunni-‘Alawi
divide, and even within recognized Sunni rites, of the assertion of differences
between Shafi‘is, Hanafis and Hanbalis.

Some of the reemerging differences were perhaps due to the victory of
the Islamic revolution in Iran, and to the claims of the Tehran leaders to be
speaking with the voice of the whole Muslim community. The age-old Sunni-
Shi‘i divide was exacerbated. By bringing to power the Shi‘i ‘ulama, the
Iranian revolution ushered in major convulsions and readjustments in the
whole Shi‘i ambit, with effects from Afghanistan to Lebanon, and it inevitably
affected the rest of the Muslim world. For the first time in decades, once-
buried antagonisms between the Sa‘udi Hanbalis and the Iranian Ja‘faris were
even resurfacing.18

Apart from underlining communitarian differences, what the Iranian
revolution also brought to the fore was more simply the reassertion of the
shari'a, Islamic law, as a realisable agenda for legislation in the city.
Ironically, the area least affected by the urgency of applying the shari‘a was
family law, as it was perhaps the one domain which had least been affected by
colonialism and the necessities of modemisation.!® But the wave of the Islamic
appeal affected it indirectly, in a novel way, by exacerbating the emerging
split on the world scene between Islamists and Muslims.20 In the new picture,
the 'Islamists’ are those who support the full political and legal implementation
of Islam (whatever exact practical modalities this may mean), in contrast to
the Muslims, who do not necessarily live their 'Islam' politically.

The debate over family law was significantly affected, for within any
country, the divide beween Islamists and Muslims carried on a further
essential dimension, which overshadowed the strict differences amongst the
communities. From a legal perspective, this divide, it is important to note,
remained muted. No text has emerged where the problems across communities
was addressed, and the tension remained in the subconscious and unsaid of the
legislators. But its sharp exacerbation led to a major shift in emphasis in

1BMartin Kramer, ‘Tragedy in Mecca', Orbis, 32, 1988, pp.231-247.

19This argument is developed in many works on Islamic law, and finds its best expression in
Anderson, Law Reform in the Muslim World. See contra the nuances in Botiveau's work.
20Tnis separation has been clearly drawn in an address at the School of Oriental and African
Studies by the Vice-President of the Lebanese Shi‘i Council, Muhammad Mahdi Shamseddin,
12 July 1990. For a similar formulation see our Preface to C. Mallat ed., Islamic Law and
Finance, London, 1988.
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personal status matters. The shift affected the perception of, and interest in,
family law. Until 1980, personal status was systematically considered as ‘the
last precinct’ of the shari‘a, in contrast with criminal, civil, economic, and
constitutional law where it was acknowledged that the shari‘a had little role to
play. Indeed, on the level of legislation, little in this field was owed to the
shari‘a, whereas personal status rules had remained primarily shari‘a-based.

But even though the family law codified ‘monuments’ remained, the
central communitarian debate was inflicting a new direction to the perception
and study of Islamic family law. The perceptible divide in the social and
phenomenological sphere started affecting family law in a manner which
overshadowed its traditional viewing as the last authentic precinct of the
shari‘a.

The new dimension can be formulated as a tug-of-war between a situation
where the religious communities are left to their own family law devices, and
one where a will of the state to issue an integrated unified law for all the
communities concerned has prevailed. Unified personal law system v.
community personal laws system has become the parameter of the new
sensitive expression of what has reemerged as the state v. minorities (or
communities) rights.2!

The pattern is not restricted to the Near East and South Asia, with their
sizeable Muslim populations and their centenarian tradition. By shifting the
emphasis away from the strict analysis of the content of the various codes,
Islamic family law was acquiring its truly international dimension. It was now
enough for one Muslim community, however minoritarian, to voice its
‘Islamicity’, for the family law question to follow. Islamic family law has
become consequently, also, a Western issue.

The essays in the present volume show that despite the centrality of the
Middle East in terms of model for the development of family law, the issues
that have gripped the field after a relative lull of thirty years were also
important for the world at large. Indeed. issues which were inexistent or
dormant in Europe have come centre stage in the last decade.

It would be inaccurate to describe the revitalization, or the novel rise of
communitarian or sectarian problems, solely as the result of the Iranian
Islamic phenomenon of recent years. It seems inevitable that with the
immigration patterns of large non-Christian groups in the second half of the
century, European countries in which the dominant regime was 'Judeo-
Christian' would be called into question by communities which were not
brought up in the same tradition. Indeed, the Judeo-Christian tradition, in the
wide Nietzschean acceptation of the term, encompasses French 'laicisme’ as
well as the Church of England as ‘official religion' in the United Kingdom and
the separation of church and state dear to American constitutionalism. Beneath

21The problem is naturally wider and more complicated than the legal framework of personal
laws. In the societies concerned, the more basic issues of social and political representation in
the higher echelons of the state constitute the abutting basis of tensions. But the issue of family
law has retained some importance, however overshadowed by the larger claims to power of
communities which perceive themselves to be bereaved and marginalized.
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the veneer of various state traditions, the cultural bottom line was and is
Judeo-Christian, and it could be expected that people reared in another
culture, and now jealous of its protection irrespective of territoriality, would
eventually seek the protection of the law in egalitarian terms.

To mention only France and the United Kingdom, the debate in recent
years over issues pertaining to Islam and family law has been, if not
significant, new.22 The prominent political dimension of the debate has so far
been relatively contained, but the passion inwhich it developed portends ill for
the smooth inter-religious future of the populations in West Europe. Whether
to allow or not to allow the hijab in the 'laic’ schools of France may appear a
trivial issue, but it cannot fail to indicate, were one to pierce the thin veil, that
the future cannot afford avoiding forever fundamental and difficult questions
on the egalitarian status of the law.

The issue can be put in several forms: it could be described, as in the
overall theme of the conference at the origin of the present work, as conflict
and accommodation between state identity and minority rights. To the full,
integrated and uniform identity of the national as citizen of the Nation-state,
contrasts the space which is, or ought to be, reserved to the rights of ‘discrete
and insular minorities', as a famous decision of the American Supreme Court
once put it.23 In another sense, the issue is one of equality. Is the result to be
sought in a modern state an equality between the citizens or an equality
between groups? Should the voice of the organized group be given the
attention of the law, or should the voice of the citizen be heard independently
of the group he or she belongs to?

But the debate is also between two opposing concepts from the
perspective of state policy. Should the state seek integration against
differentiation, and is the debate, as again often portrayed in the contrast
between the British and French governments, that the latter seeks to integrate,
to franciser its minorities, whereas the former conceives of a much wider
latitude in addressing minoritarian communities? This again can be described
as a wider philosophical debate between unity and variety, or in legal terms
adopted from French law, as a question of ordre public which no right can
ultimately infringe upon.

These wider perspectives are not new to the law. Quite the opposite. They
will sound familiar to the citizen as well as to the legislator and policy-maker.
But in the last decade, the introduction of the Islamic dimension is new to
Europe, and is consequently new as an intemational problem.

In so far as Islam is central to the emerging issues clustered around the
debate of state identity and minority tights from the perspective of family law,
these issues represent variations on the theme well-known to the Middle East,
of unified personal law system v. community personal laws system. Because

223¢¢ chapters 7-10 in this volume. For similar issues in Germany and the United States., see
also E. Jayme, "Talaq' nach lranischem Recht und Deutscher Ordre Public', /PRax, 9, 1989,
pp-223-224; D. Forte, 'Islamic Law in American Courts', Suffolk Transnational Law Journal,
1983, pp.1-33.

23United States v. Carolene Products Co., 304 U.S. 144 (1938), at 152-153 n.4.
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the Middle East is the cradle of the Judeo-Islamo-Christian paradigm, the
sectarian milieu, as John Wansbrough put it in a fundamental book on the
semantic structure of religions,24 has remained relevant worldwide.

Intellectually, there seems to have emerged in recent years what may be
seen, in a phenomenon of longue durée, as the revenge of the Middle Eastern
paradigm: the integrationist (and intellectually simplistic) worldview of the
metropolis is giving way 1o fractures which are on the lookout for a new
model. Even a matter as powerfully ingrained as the law of the land, in its
family law aspects, is being challenged, and we find ourselves in the midst of a
deep wave which is restructuring legal frontiers into unknown shapes. Family
law is at the centre of this remodelling.

¥ k %k

The reader is asked to move along three directions simultaneously:

The first dimension is diachronical, and the studies deal with a historical
span covering family law in a long historical period. From the century
separating the death of the Prophet and the solidification of what we now
know as inheritance law (Chapter 2), to 18th and 19th Century colonial India
(Chapter 11), to the claim to a separate legal system voiced by some British
Muslims (Chapter 8), the historical span has several rythms. Even in Britain,
the common law knows of an intricate tradition of several hundred years of
discreet family rules for the Jews, and is asked now to provide answers to
British Muslims for problems that are only a few years old (Chapter 7). And
so the different rythms in China, India, Europe and the Middle East.

The second dimension is territorial. From the Far East (China, Chapter
17, Thailand and Malaysia, Chapter 12) to West Germany (Chapters 9 and
10), passing by Pakistan (Chapters 15 and 16), Iran (Chapter 4) and Egypt
(Chapter 3), one witnesses the work of Islam as a world religion in
confrontation and dialogue with other world religions, but also with 'secular’
cultural systems, whether in democratic Europe (Part II- Europe, Chapters 7
to 10) and India (Chapters 11, 13, 14), or in Communist China (Chapter 17).
It is in this territorial dimension that the more technical comparative aspect
lies. One can therefore look further into the question of the rights of non-
Muslim minorities in a predominant Muslim country (like Egypt, Chapter 3),
or at the history of the formation of a single family Code (as in Iraq between
1959 and 1963, Chapter 5). In the first case, the law governing Muslims and
non-Muslims is the subject of investigation; in the second case, it is the intra-
Muslim dimension which is at stake, with the rich variations of the shari‘a in
terms of sects (Sunnis and Shi‘is) and schools of law (madhaheb, Sunni
Hanafis, Hanbalis, Shafi‘is and Malikis, Shi‘i Ja‘faris and Zaydis). The
permutations are infinite, and forgotten aspects reeemerge in the process of
comparative investigation.

24gee his Quranic Studies, Oxford, 1977, and The Sectarian Milieu, Oxford, 1978.
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The apparently deadlocked situation beween claims of a religious
minority (The Palestinian Muslim family in Germany in Chapter 10, the
Palestinians in the Occupied West Bank, as in Chapter 6, Muslims in Great
Britain in Chapters 7 and 8, Muslims in India, as in Chapters 13 and 14) and
the 'public order’ or 'the integration' asserted by the Hindu or Christian
majorities is perhaps not so specific of the world religions in vis-d-vis. The
experience of Iraq shows well how the probiems are also intra-
communitarian: in such instances, religion as belief seems less important than
forms of social belonging (religious as a whole, or communitarian as Shi‘i or
Sunni) which require a legal protection that the Nation-State finds difficult to
grant.

There is finally a third dimension, which is thematic. Family law
encompasses as much marital relations as the laws of succession. This, from
the lawyer's point of view. What one will discover in the book is that the issue
is far from being restricted to lawyers. What is intuitively perceived as a
much more sensitive issue than the strict legal relationships in the family, will
be exemplified in the interdisciplinary contributions of the authors, drawn
from history, anthropology, and politics. Family law is the focal point for an
issue which is both wider and more significant. Beyond history and
geography, this book is an appeal to intellectnal comprehensiveness. The
reader who reads it as a unit will find the widening of his or her horizons
gratifying.
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2. THE ISLAMIC INHERITANCE SYSTEM:
A SOCIO-HISTORICAL APPROACH

David S. Powers

Muslim jurisprudence portrays Islamic law as a manifestation of the
revealed word of God: the shari‘a is a divinely ordained systern that controls
but is not controlled by Muslim society; law does not evolve as an historical
phenomenon closely linked with the evolution of society, and legal history, in
the Western sense, does not exist. This view has been challenged in the
twentieth century by Western scholars who have sought to demonstrate that
the classical theory of Islamic law was the product of a complex historical
process spanning a period of three centuries and, further, that the early
growth of Islamic law was closely linked to contemporary social, political and
economic developments.! In the field of inheritance, no scholar has done
more to promote a socio-historical understanding of the law than Noel J.
Coulson. Although Coulson never articulated a unified, comprehensive
explanation of the historical evolution of Islamic inheritance law from pre-
Islamic to modem times, one does find the elements of such an explanation
scattered throughout his numerous writings.2 Coulson's explanation of the
historical evolution of Islamic inheritance law may be summarized as follows:

The Qur'anic legislation and the Islamic law of inheritance (in Arabic, the
‘Ilm al-fara’id or 'science of the shares') are best viewed against the
background of the tribal customary law of pre-Islamic Arabia, that is, the
customary inheritance practices of the nomadic Arabs living in the Hijaz prior
to the rise of Islam. This tribal society was patrilineal in its structure and
patriarchal in its ethos; individual tribes were formed of adult males who
traced their descent from a common ancestor through exclusively male links.
The tribe was bound by the body of unwritten rules that had evolved as a
manifestation of its spirit and character. These rules served to consolidate the
tribe’s military strength and to preserve its patrimony by limiting inheritance
rights to the male agnate relatives (‘asaba) of the deceased, arranged in a
hierarchical order, with sons and their descendants being first in order of
priority.3

During the century prior to the rise of Islam, the social structure of the
Hijaz was undergoing a radical transformation, especially in Mecca and
Medina, where the nuclear family was replacing the tribe as the basic unit of

IThe pioneer in this regard was Joseph Schacht. See his The Origins of Muhammadan
Jurisprudence, Oxford, 1950.

2Noel J. Coulson, A History of Islamic Law, Edinburgh, 1964; Conflicts and Tensions in
Islamic Jurisprudence, Chicago, 1969; Succession in the Muslim Family, Cambridge, 1971.
3Coulson, History, pp. 9-10, 15-16; Conflicts, p. 10; Succession, p. 29.
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society. In response to these changes, the Quran introduced novel inheritance
rules that emphasized the tie existing between a husband and his wife and
between parents and children; these rules also had the particular goal of
raising the legal status of women within the nuclear family. Thus, the Qur'anic
inheritance legislation came to reform the tribal customary law of pre-Islamic
Arabia.4 In Coulson's words, the Qur'an ‘'modified the existing customary law
by adding thereto as supernumerary heirs 2 number of relatives who would
normally have had no rights of succession under the customary law'.5 These
reforms served to strengthen the status of members of the nuclear family.

The Qur'anic reforms were shortlived. Following Muhammad's death,
Muslim jurists fused together the pre-Islamic tribal customary law and the
Qur'anic inheritance legislation to form the Islamic law of inheritance. The
latter imposes compulsory rules for the division of a minimum of two-thirds
of every estate; bequests may not normally exceed one-third of the estate and
may not be made in favour of any person who stands to inherit a share. Since
the bulk of the estate was often preserved for the closest surviving male
agnate, Coulson concluded that the tribal component within the Islamic law of
inheritance had prevailed over the Qur'anic, nuclear family component. In his
view, the Islamic law of inheritance gives superior rights to the male agnate
relatives and therefore ‘caters for a tribal system of society'.¢ Thus, by the end
of the first century A.H., the agnatic, extended family had reasserted its
dominance over the nuclear family. It was the extended family that would
characterise the social structure of Muslim society for the next thousand
years.?

According to the classical view, once the Islamic law of inheritance had
been created, there could be no question of any further reforms or
modifications. The law of inheritance reigned supreme for over a millenium,
from the ninth to the nineteenth century A.D.; the devolution of property in
pre-modern Muslim societies was largely determined by these complex and
unwieldy rules.8 Legal history had ceased to exist, only to resume in the

4Coulson, History, pp. 16, 23; Succession, p. 29.

SCoulson, Succession, p. 33.

6Coulson, History, p. 220; Conflicts, p- 97.

7Coulson, History, p. 220; Conflicts, pp. 37, 97, Succession, pp. 135-36. Coulson
acknowledged that in many areas of the Muslim world (e.g. Kabylie Algeria, Sumatra, Western
Nigeria, India, and Java), Muslims do not adhere to the Islamic law of inheritance. He viewed
this phenomenon as the triumph of local customary law over the shari‘a and explained the
anomaly by drawing a distinction between Arab and non-Arab Muslim societies. Islamic
inheritance law, he explained, was ‘largely in accord with the innate temper of Arab society'.
For non-Arab Muslims, however, the reception of Islamic inheritance law 'posed serious
problems, for its basic concepts were alien 10 the traditional structure of their societies.’” See
Coulson, History, pp. 135-37.

8Thus the task of the scholar interested in the devolution of property in pre-modern Muslim
societies is seemingly limited to developing a better understanding of the specific details and
many intricacies of the law of inheritance. Western lega! historians such as Schacht and
Coulson have therefore focused almost exclusively on legal rules, to the exclusion of social
processes. Anthropologists, on the other hand, tend to emphasize social processes. See, for
example, Thomas Gerholm, ‘Aspects of Inheritance and Marriage Payment in North Yemen,'
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twentieth century when unprecedented social and economic changes assaulted
the contemporary Muslim world, resulting in the disintegration of the
extended family and its replacement by the more immediate family circle of
parents and children;® within that circle the woman plays an increasingly
responsible role. Egypt, Iran, Iraq, Jordan, Morocco, Pakistan, the Sudan,
Syria, and Tunisia have responded to these new and unprecedented
circumstances by enacting personal status laws and codes that include major
reforms in the area of inheritance. The social purpose of these reforms is to
strengthen the inheritance rights of those relatives who form the nuclear, as
opposed to, the tribal family.10

From the preceding summary, it would appear that Coulson adhered to
the tradition of comparative law that views the evolution of legal systems as a
reflection of man's social development from primitive to modem societies: in
the former, the individual was entirely subordinate to the group; in the latter,
he becomes the focus of legal rights and enjoys the freedom to enter into
contracts with others.!! Coulson's understanding of Islamic inheritance law
rests upon the key assumption that inheritance rules are a faithful reflection of
family structure and that changes in family structure manifest themselves in
changes in inheritance rules.!2 Having made this assumption, Coulson must
postulate a radical change in the structure of the family every time that he
perceives a change in inheritance rules. This produces the following curious
results: the extended family gave way to the nuclear family during the lifetime
of the Prophet; the nuclear family was replaced by the extended family within
a century after the Prophet's death, and the extended family gave way to the
nuclear family in the twentieth century A.D. I find these radical shifts in the
structure of the Muslim family unconvincing and difficult to accept. In what
follows, I shall attempt to provide an alternative model for the socio-historical
development of Islamic inheritance law.

I. Background to the Qur'anic legislation
The Distinction Between Nomads and Sedentary Arabs

Coulson portrays the Islamic law of inheritance as a unilinear extension
of the so-called tribal customary law of pre-Islamic Arabia. His reconstruction

of the tribal customary law, however, is highly problematic. The sources that
he uses to reconstruct this law are relatively late and, furthermore, inherently

in Ann E. Mayer ed., Property, Social Structure, and Law in the Modern Middle East, Albany,
New York, 1985, pp. 129-51, especially p. 135; Martha Mundy, 'Women's Inheritance of
Land in Highland Yemen', Arabian Studies, 5, 1979, pp.161-188; 'The Family, Inheritance
and Islam: a Re-exarnination of the Sociology of Fara'id Law', in Aziz Azmeh ed., Islamic
Law: Social and Historical Contexts, London, 1988, pp. 1-123.

9Coulson, Conflicts, p- 114.

107bid., pp. 37, 97-98; Succession, pp. 135-36.

11For an attempt to expose the historically conditioned assumptions upon which Coulson's
view is based, see Mundy, '‘Re-examination’, pp. 3-23.

12Coulson, Conflicts, p-8; Succession, p.3.
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biased against pre-Islamic practices.!* Adopting an uncritical approach to these
sources, Coulson makes a crucial assumption, namely, that the ‘asaba of
Islamic law are a carry-over from the tribal customary law of pre-Islamic
Arabia, and that the order of priorities according to which the ‘asaba inherit
in Islamic law is identical to the order of priorities that prevailed prior to the
revelation of the Qur'an. If this assumption is correct, then the devolution of
property in pre-Islamic Arabia would have been govemed by the principle of
direct descent from father to son.

Coulson has ignored important evidence that points in a different
direction. In 1950 Robert Brunschvig published an article in which he
suggested that the order of priorities according to which the ‘asaba of pre-
Islamic Arabia inherited was not identical to that of the Islamic ‘asaba.
Rather, the devolution of property among nomads in pre-Islamic Arabia was
likely to have been governed by the principle of seniority, as exemplified in
the maxim, 'patronage belongs to the eldest’ (al-wala’ lil-kubr). Brunschvig
speculated that a group of brothers in pre-Islamic Arabia formed a kind of
fraternal corporation (fratriarcat). As individual members of the corporation
died, their rights passed horizontally to their surviving brothers. Over time,
property rights became concentrated in fewer and fewer hands, until, finally,
the longest-lived brother acquired exclusive control over everything. When
he died, the next generation assumed control, and the process repeated itself.!4
Although the details of Brunschvig's theory have recently been criticized by
two scholars,’ the general outlines of his argument find important
confirmation in external historical, linguistic, and ethnographical
considerations.!6

Was the devolution of property in pre-Islamic Arabia governed by the
principle of direct descent from father to son or by the principle of seniority?
The dichotomy may be a false one. In my view, uncritical reliance upon
Islamic sources has resulted in an oversimplified view of the legal situation in
the Hijaz on the eve of Islam. These sources portray everything pre-Islamic in
terms of tribal, nomadic society. It is reasonable to assume, however, that
social organization in pre-Islamic Arabia included not only nomadic but also
sedentary elements. Mecca and Medina were towns, the former a commercial

130n the historiographical background to Coulson's assumption, see William Robertson
Smith, Kinship and Marriage in Early Arabia, Cambridge, 1885; reprinted London, 1903, pp.
65-66; W. Margais, Des Parents et Alliés Successibles en Droit Musulman, Thesis, Rennes,
1898, p. 35; G.H. Bousquet and F. Peltier, Les Successions Agnatigues Mitigées: Etude
Comparée du Régime Successoral en Droit Germanique et en Droit Musulman, Paris, 1935,
Pp. 99, 108-109. See now also M. Habibur Rahman, ‘The Role of Pre-Islamic Customs in the
Islamic Law of Succession', Islamic and Comparative Law Quarterly, 8:1, 1988, pp. 48-64.
14Robert Brunschvig, 'Un Systéme Peu Connu de Succession Agnatique dans le Droit
Musulman’, Revue Historique de Droit Frangais et Etranger, 27, 1950, pp. 23-34; reprinted in
idem, Etudes d’Islamologie, Paris, 1976, vol. 2, pp. 53-64.

158ee Mundy, 'Re-examination', pp. 39-40; Patricia Crone, Roman, Provincial and Islamic
Law: the Origins of the Islamic Patronate, Cambridge, 1987, pp. 81-82.

16For details, see my Studies in Qur'an and Hadith: The Formation of the Islamic Law of
Inheritance, Betkeley, 1986, pp. 91-92.
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settlement and the latter an agricultural oasis. Coulson acknowledged this fact,
but viewed the social customs of the sedentary Arabs as an extension of those
of the nomadic Arabs. It is more likely, however, that there were two
distinct systems of social organization and law, one for the nomadic Arabs and
the other for sedentary ones. Among the former, property may have been
collectively owned or controlled by the elders of the tribe, and its devolution
governed by the principle of seniority; among the latter, property may have
been owned by individuals, who had greater freedom to determine its ultimate
devolution; further, women living in towns and settlements presumably had
the right to own and inherit property. In other words, Coulson and
Brunschvig may have been describing two different systems, both of which
existed in pre-Islamic Arabia.l?

It is difficult to determine exactly what the inheritance practices of the
sedentary Arabs of the Hijaz were, for, as stated, the sources are unreliable
and tend to emphasize nomadic law. We may perhaps circumvent the bias and
reticence of the sources by viewing the issue against the background of
contemporary Near Eastern provincial law, that is, Roman, Syro-Roman,
Egyptian, Jewish, and Sassanian legal systems.18 All of these legal systems
drew a distinction between testate succession and intestacy. With regard to
testate succession, the individual had freedom - within certain limits - to
determine who his heirs would be and what they would inherit. As for
intestacy, Egyptian, Syro-Roman, and Jewish law limited inheritance upon
intestacy to blood relatives of the deceased arranged in a series of
hierarchically related classes;!® the first three classes, in order of priority,
were children, parents, and siblings.2® Further, all of these systems awarded
shares of the estate to both males and females: Egyptian law awarded a double
portion to the eldest son, while treating daughters and all younger sons on a
basis of equality; according to Jewish law, the first son received a double
share, while daughters inherited only in the absence of a son; in Sassanian law,
a son's share was twice as large as a daughter's, and all sons were treated
equally.?! Is Near Eastern provincial law comparable to any system of law that
prevailed in pre-Islamic Arabia ?

17S¢e Mundy, 'Re-cxamination’, p- 30. A similar situation prevailed in pre-Islamic Iran,
where the small, individual family co-existed with the extended patriarchal family. See A.
Perikhanian, Tranian Society and Law', in Ehsan Yarshater ed., The Cambridge History of
Iran, Cambridge, 1983, vol. 3, pt. 2, pp. 627-680, esp. 641ff.

18The following discussion is based on Powers, Studies, p. 106, n.46.

19Sassanian law awarded the widow a share of her husband's estate, on the condition that she
had been assimilated into the husband's agnatic group at the time of the marriage. Perikhanian,
‘Iranian Society and Law', p. 648.

20Sec also Mundy, 'Re-examination', pp. 27-29.

21Pcrikhanian, 'Iranian Society and Law’, p. 668.



16 Islamic Family Law

II. The Qur’anic Legislation: Proto-Islamic Law

At this point I must advance a speculation that may facilitate our
understanding of the formation of the Islamic law of inheritance. Elsewhere I
have argued that there is a discontinuity in the historical record and that the
process of formation took place in a manner radically different from that
represented in classical Islamic sources. Specifically, I maintain that the
traditional interpretation of the Qur'anic inheritance verses and certain
prophetic ahadith is not identical to the originally intended significance of
that legislation. By means of a literary-historical analysis of key Qur'anic
verses and prophetic reports, I have attempted to reconstruct the system of
inheritance in which the Qur'anic verses and prophetic ahadith were originally
embedded, a system that I refer to as the ‘proto-Islamic law of inheritance’. I
regard the proto-Islamic law of inheritance as a hitherto unrecognized stage in
the formation of the Islamic law of inheritance. Let us see how the postulation
of its existence provides a different perspective on legal developments during
the first century A.H.22

The essential features of the proto-Islamic law of inheritance may be
summarized as follows: proto-Islamic law made a clear distinction between
testate succession and intestacy. By means of a last will and testament, a person
contemplating death could designate a testamentary heir and dispose of his or
her property as he or she saw fit. The testator might designate a son,
daughter, or other close relative as the testamentary heir, but was also free to
designate an affine, such as a wife, or daughter-in-law; in the latter case,
relatives who would have inherited in the absence of a will are awarded a
fractional share of the estate, not to exceed one-third, as compensation for the
disinheritance (Q. 4:12b).23 In addition to designating an heir, the testator
might also bequeath up to one-third of the estate (al-wasiyya fi‘th-thulth)?4 to
parents and/or other close relatives (Q. 2:180), as well as make provision for
the maintenance of his wife (Q. 2:240). To be valid, a last will and testament
had to be drawn up or dictated in the presence of two trustworthy witnesses
(Q. 5:105-106). Tampering with the provisions of a last will and testament
was discouraged (Q. 2:181), and disagreements over the provisions of a will

22powers, Studies, pp. 21-109.

231bid., pp. 43-44. 1 argue that the original intention of Q. 4:12b was to award a small
fractional share of the estate to siblings who had been disinherited by their brother in favour of
persons who were not related to the latter by ties of blood; that is, the verse imposed
restrictions upon the capacity to bequeath, the underlying rationale being to protect the rights of
members of the testator's family vis-a-vis persons outside of the family. Viewed in this manner
Q. 4:12b displays a distinct resemblance to a reform of the Roman law of inheritance instituted
by Justinian less than a century prior to the revelation of the Qur‘an, and provides additional
support for the contention that the Arabs of pre-conquest Arabia placed restrictions on the
capacity to bequeath. See William G. Hammond, An Introduction to Sandar’s Institutes of
Justinian, Chicago, 1876, pp. 285-86.

24For an analysis of the authenticity and significance of the dictum, see my 'The Will of Sa‘d
b. Abi Waqqas: A Reassessment’, Studia Islamica, 58, 1983, pp. 34-53; 'On Bequests in
Early Islam', Journal of Near Eastern Studies, 48, 1989. For a different view of the origins of
the one-third restriction, see Crone, Roman, Provincial and Islamic Law, pp. 91-96.
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were to be referred to a third party for settlement (Q. 2:182).

In proto-Islamic law, the Qur'anic rules for the division of property took
effect only in the absence of a valid last will and testament and were therefore
rules of intestate succession, properly speaking. The general principles of the
proto-Islamic law of intestacy may be summarized as follows: the right to
inherit was limited to blood relatives of the deceased (Q. 4:7). Husbands and
wives did not, under normal circumstances, inherit from one another. An
exception to this rule was made in the case of a wife who had not been
awarded a dowry by her husband at the time the marriage was concluded; this
award was made reciprocal (Q. 4:12a). The Qur'an mentions three classes of
heirs who inherited according to the following order of priorities: (1) lineal
descendants; (2) lineal ascendants; (3) collaterals. The inheritance verses
illustrate the application of these principles to specific cases. Finally, the
proto-Islamic law of intestacy drew a distinction between primary heirs, who
inherited between fifty and a hundred per cent of the estate, and secondary
heirs, who inherited a maximum of one-third.25

The proto-Islamic law of inheritance can hardly be viewed as an
extension of the customary inheritance practices of the nomadic Arabs of pre-
Islamic Arabia, among whom property was collectively owned and devolved
in accordance with the principle of seniority. Can it be seen as a manifestation
of the inheritance practices of the sedentary Arabs of pre-Islamic Arabia? And
does it perhaps represent a specifically Arabian version of the contemporary
Near Eastern provincial law? In order to answer these questions, we need to
determine what diagnostic features of the two systems should be compared.
Crone has identified two key indices of possible Near Eastern provincial
influence on pre-conquest Arabian law: (1) extensive familiarity with
testamentary dispositions and (2) restrictions on the capacity to bequeath.26
Near Eastern provincial law makes a clear distinction between testate
succession and intestacy and places limitations on the capacity to bequeath.?’
The same holds true for proto-Islamic law. Several Qur'anic verses (2:180-
182, 2:240, 4:11-12, and 5:105-06) attest to the Arabs' familiarity with
testamentary dispositions prior to the conquest of the Near East.28 One
subverse, Q 4:12b, places limits on a testator’s freedom to disinherit a close
blood relative, and the prophetic dictum al-wasiyya fi'th-thulth limits bequests
to one-third of an estate; the Qur'anic subverse and the prophetic hadith attest
to the existence of restrictions on the right to bequeath in pre-conquest Arabia.

As for the law of intestacy, both proto-Islamic and Near Eastern
provincial law arrange the intestate heirs into a series of hierarchically related
classes and award the right to inherit to both males and females.? There are

25powers, Studies, pp. 87-109.

26Crom:, Patronate, p. 93; cf. Maine, Ancient Law , London, 1917, chapter 6.
27Crone, Patronate, p. 93.

280n ( 2:180-182, and 5:105-106 see above. Q 4:11-12 mention bequests four times.
29Compare Mundy, 'Re-examination’, pp. 29-30.
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differences t00,3° but the similarities outweigh them. Thus, the resemblances
between proto-Islamic and Near Eastern provincial law in the areas of testate
succession and intestacy are striking. The proto-Islamic law of inheritance
should, in my view, be regarded as an Arabian variety of Near Eastern
provincial law, existing alongside and in competition with Arabian tribal
law.31 The tension between tribal and proto-Islamic law manifested itself most
directly in the rules for the devolution of property. According to the former,
the devolution of property was governed by the principle of seniority, while
in the latter, it was governed by the principle of direct descent from father to
son. The new system of inheritance seems to have angered the proponents of
nomadic customary law, whose resistance to the new principle may be
reflected in the concluding line of Q. 4:12b, 'Your fathers and your sons, you
know not which of them is closer to you in usefulness’32

II1. The Islamic Law of Inheritance

The proto-Islamic law of inheritance was shortlived, giving way almost
immediately to the Islamic law of inheritance. This transformation resulted
not from any change in the structure of the Arab family, but rather from a
series of historical factors that emerged during the course of the first century
A.H. First there was the problem of succession to Muhammad. The existence
in the Qur'an of a mechanism for designating an heir may have been a source
of embarrassment to the early leaders of the Muslim community. One of these
leaders, or his representative, eliminated this mechanism by imposing a
secondary reading (gira’a) upon the consonantal text of Q4:12b and by
redefining the word al-kalala that occurs in that subverse. The elimination of
the sole Qur'anic reference to the possibility of designating an heir, combined
with a concomitant shift of emphasis from heirs to shares, led to the fusion of
several subverses into a single unit that came to be known as 'the inheritance
verses' (Q. 4:11, 4:12 and 4:176). In this manner, the proto-Islamic rules of
intestacy were transformed into compulsory rules for the division of property,
a shift that may have promoted social cohesion during the tumultuous period
of the Arab conquests, when large numbers of Muslims were dying on distant
battlefields and vast wealth was being funnelled into a small number of hands.
Further, the identification of the Divinity as the source of these compulsory
rules would have served to reinforce the emerging conception of the shari‘a as
the manifestation of God's plan for mankind.?

Inevitably, there were some loose ends that had to be tied up. The
reinterpretation of Q. 4:12b resulted in an awkward syntactical structure that
proved difficult to explain away; it also created some tricky lexicographical

30powers, Studies, p- 106, n.46.
31Compare Mundy, 'Re-examination', p. 99, n.117.
32Powcrs, Studies, pp. 102-106.

33For a discussion of the various hermeneutical devices that were employed to effect this
transformation, see ibid., pp. 212-216.
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problems.?4 Further, Muslim legists found it difficult to account for the
apparent discrepancy between the principle that ‘a male is entitled to the share
of two females’, stated in Q. 4:11 and 4:176, and the fact that the mother and
father in Q. 4:11 and the brother and sister in Q. 4:12 are awarded equal
shares of the estate.35 In addition, when working out the details of the Islamic
law of inheritance, the legists encountered a number of problems that
compelled them to deviate from the explicit working of the Qur'an.3¢ These
phenomena are easily explained as unintended by-products of the
transformation from proto-Islamic to Islamic law.

A. The Islamic Inheritance System: Theory
Gifts Inter Vivos

The transformation from proto-Islamic to Islamic law took place so early
and so quickly that it left virtually no trace in the historical sources, where the
secondary stage of development has been made to appear as if it were the
primary one. Ironically, changes that had their origin in ad hoc responses to
the historical circumstances confronting the Muslim community in the years
immediately following Muhammad's death acquired a fixed and immutable
status. At least since the beginning of the second/ninth century, neither
Qur'anic revelation nor prophetic sunna could be overtly modified to reflect
changing circumstances. But circumstances continued to change. As the
conquests came to an end, increasing numbers of Muslims - including many
non-Arab converts to Islam (mawali) who had formerly followed Near
Eastern provincial law - found themselves burdened by a system of inheritance
that not only severely constrained the freedom of the individual to determine
the ultimate devolution of his property, but also resulted in the inevitable
fragmentation of property. The law of inheritance itself could not be
reformed or modified, but, pace Coulson, that does not mean that legal history
came to end. Rather, Muslim jurists (fugaha) provided a simple but brilliant
solution to the tension between the seeming inflexibility of Islamic inheritance
law and the myriad needs and desires of individual Muslims. In order to
appreciate this solution, it is necessary to examine categories of Islamic law
that developed subsequent to the law of inheritance, specifically, the law of
gift (hiba). It also will be helpful to invoke a distinction that social scientists
have drawn between inheritance laws and inheritance systems: inheritance laws
indicate who shares in the estate and how much he or she wili inherit; the term
‘inheritance system' refers to the combination of laws, customs, land tenure

340n these problems, see Tabari, Jami‘ al-bayan ‘an ta'wil ayat al-qur'an, Cairo, 1954-68,
vol. IV, pp. 283-286; Powers, Studies, pp. 22-29.
35The discrepancy disappears in proto-Islamic law, where the Qur'anic statement, 'a male is
entitled to the share of two femnales', applies to primary, not secondary, heirs. See Powers,
Studies, pp. 65, 102.

6 Examples of such deviations are‘aw! (oversubscription of the estate) and the so-called
‘Umariyyatan (two cases settled by ‘Umar b. al-Khattab). On these, see ibid., pp. 56-78.
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rights and settlement restrictions that regulate the division of land at a
succession.?’

Islamic law defines a gift as 'a liberality by means of which the donor
divests himself of the possession of a thing without the intention of receiving
anything in return’'.3® The jurists taught that the rules of inheritance take
effect upon property owned by the deceased only at the moment of death or at
the time he enters his final death sickness. This distinction is crucial because it
means that a proprietor is legally free to dispose of his property in any way he
sees fit prior to his final death sickness. Islamic law places no limitations
whatsoever upon the amount of property that a person may alienate during his
lifetime, whether in favour of his eventual heirs or anyone else. Thus, a
farsighted proprietor who wanted to exercise greater control over the
transmission of property than is allowed by the Islamic inheritance law might
begin transmitting property to the next generation as soon as he wishes,
typically soon after marrying and producing offspring. The liberality of
Islamic law in this regard contrasts sharply with that of other nearly
contemporaneous Near Eastern legal systems.?

By making a gift, the donor effectively decreases the quantum of the
estate that will be divided up among his legal heirs upon his death. A gift to a
child, for example, constitutes a partial disinheritance of the donor's parents
and spouse. Gifts therefore enable a proprietor to tip the balance of
entitlement against his parents and spouse in favour of his children. The only
restriction in this regard is that the donor may not favour one child over the
other, a restriction that is attributed to the Prophet.40

There are certain drawbacks to a gift, most importantly, the fact that a
proprietor is required to formally deliver the object of the gift to its recipient,
and the recipient is required to formally take possession of it. Once the
transfer occurs, the original proprietor is not free to revoke the gift. This
would be particularly disadvantageous in the case of a dwelling in which the
proprictor himself resided or in the case of a revenue-producing property
over which he wished to continue exercising effective control. Furthermore, if
the formality is not observed, upon the proprietor's death, the gift reverts as
inheritable property to be divided up among his heirs. The donor's heirs
therefore have an interest in demonstrating that the formality was not
properly observed. The tension between donees and heirs is reflected in a

370n this distinction, see Lutz Berkner and Franklin Mendels, "Inheritance Systems, Family
Structure and Demographic Patterns in Western Europe, 1700-1900, in Charles Tiliey ed.,
Historical Studies of Changing Fertiliry, Princeton, 1978, pp. 209-224, esp. 211-212; Mundy,
‘Re-examination’, p. 54.

38Edouard Sautayra and Eugéne Cherbonneau, Droit Musulman: du Statut Personnel et des
Successions, Paris, 1873-74, vol. 2, p. 28; see also J. Schacht, An Introduction to Islamic
Law, Oxford, 1964, pp. 157-158.

39Mum:ly, ‘Re-examination’, p. 45.

40sce Shaybani, Muwarta’ Malik, ed. “Abd al-Wahhab ‘Abd al-Latif, Cairo, 1967, vol. 2, pp.
285-86, no. 807, where the Prophet tells one of his Companions to revoke a gift of a slave that
he had given to his minor son because the donor had not given each of his children a similar
gift.
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story told about Abu Bakr, who had reportedly given his daughter, ‘A'isha,
some property in al-‘Aliya. ‘A'isha failed to take possession (ihtaza) of the
property, and Abu Bakr therefore declared upon his deathbed that it must be
divided up 'in accordance with the Book of God' among his heirs - ‘A'isha,
her brother, and her two sisters.4! The gift seems to have been motivated, at
least in part, by Abu Bakr's desire to circumvent the Islamic law of
inheritance, a desire that was frustrated by his daughter's failure to observe
the proper legal formalities. The story serves as a warning to other would-be
donors.

In practice there were several ways in which a proprietor might avoid the
inconvenience of relinquishing ownership and control of a gift. For example,
an exception to the rule that the recipient had to take immediate possession was
made in the case of a child who was a minor and therefore did not have the
legal capacity to acquire possession. In a report attributed to ‘Uthman b.
‘Affan, we leam that a father may bestow a gift upon his minor child and take
possession on behalf of that child. The father is merely required to make a
public declaration of his intention to make the gift and to summon witnesses to
attest to it.42 In this manner, the father may continue to exercise effective
control over the property after the gift had been made. Indeed, he might
continue to exercise control over the property even after the child reaches the
age of majority, for one of several reasons: because the child is unaware of the
gift; because the child is unwilling to challenge the father for control over it;
or because it is understood that the child will take control of the gift upon the
father's death. This tendency is reflected in a report attributed to ‘Umar b. al-
Khattab, who reportedly asked, "Why is it that people give gifts to their sons
and then hold on to them, so that, if one of [the sons] dies, [the father] says, Tt
is my property, in my possession, and 1 did not give it to anyone’. If [the
father] dies, he says, Tt belongs to my son, to whom I gave it [and not to
father’s other heirs]".43

Gifts Inter Vivos: Some Variations

Several variations of a simple gift (hiba) could also be used to circumvent
the law of inheritance. A charitable gift (sadaga) is a liberality made with the
intention of pleasing God. Customarily made in favour of the poor members
of the community or the donor's poor relatives, a charitable gift is subject to
the rules for simple gifts (hibat), with the following special features: the donor
must leave no doubt as to his intention to make a charitable gift - as opposed to
a simple gift or family endowment; the object of the charitable gift may not
return to the donor except as an inheritance; and any donation made in favour
of orphans, the poor, or female relatives is treated as a sadaga.** Another

41pbid., p. 286, no. 808. Al-*Aliya was a site in'the vicinity of Medina. According to a variant
version, the property was located in al-Ghaba, a site on the postal route from Medina to Syria.
421pid., p. 285, no. 806; cf. no. 810.

431pid., p. 286, no. 809.

A4g, Amar, 'La Pierre de Touche Extraordinaire', Archives Marocaines, 13, 1908, pp. 407-8.
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variation of the simple hiba is a life-gift (‘umra), by means of which the
donor confers upon the recipient the usufructory rights to the object of the
gift. The recipient may not sell these rights to someone other than the donor
or the latter's heirs. Otherwise, the life-gift is subject to the rules of gifts.43
The relationship between charitable gifts and life-gifts, on the one hand, and
inheritance, on the other, is reflected in early legal sources.46

The most important variation of a gift inter vivos was the family
endowment (waqf ahli). Like a simple gift, a family endowment provided a
proprietor with a legal means to remove all or part of the patrimony from the
effects of the Islamic law of inheritance, and to reduce the quantum of
property available as an inheritance for ascendants, collaterals and spouses. In
addition, the creation of a family endowment enabled the proprietor to
establish a lineal descent group with exclusive usufructory rights to the
endowment revenues, and to define the descent strategy according to which
these rights pass from one generation to the next - theoretically, in perpetuity.
Thus, a family endowment provides a means of ensuring that property would
remain intact throughout the generations.

The tension between family endowments and inheritance is clearly
reflected in the early sources. Indeed, several early Muslim jurists were
opposed to certain aspects of the endowment system.47 Shurayh (d. between
695 and 717) opposed waqf insofar as it interfered with or modified the
Islamic law of inheritance; he is reported to have said, la habs ‘an fara’id
Allah ('no endowment in circumvention of God's shares'). Abu Hanifa (d.
767), who objected to the inalienability of endowment property, considered
wagqf to be permissible, but not binding. These arguments were rejected by the
majority of Muslim authorities. Shafi‘i (d. 822) refuted Shurayh's position on
the ground that family endowments, a type of gift inter vivos, do not
constitute an evasion of the law of inheritance because the latter takes effect on
property owned by the deceased at the time of his death or when he enters his
final death sickness. Other legists refuted Abu Hanifa's position on the
strength of the sunna of the Prophet. It is reported that ‘Umar b. al-Khattab
had approached Muhammad and asked him what he should do with property
belonging to him in Khaybar; the Prophet responded, 'Sequester (ihbas) the
capital and distribute the revenues’. This dictum is considered by the great
majority of Muslim jurists to have established a precedent for the institution of
religious endowments. But whatever the arguments for and against the
institution, there can be no denying the fact that the overwhelming majority of
Muslim jurists belonging to all four schools of law approved of the institution,

451pid., p. 414.

46gee, for example, ‘Abd al-Razzaq as-San‘ani, al-Musannaf, Karachi, 1970-72, vol. 9, pp.
117-135 (sadaqat); Shaybani, Muwarta’ Malik, vol. 2, p. 287, nos. 811 and 812 (‘umra ).

47See, for example Ahmad b. ‘Amr ash-Shaybani, known as al-Khassaf, Kirab ahkam al-
awqaf, Cairo, 1322/1904; Hilal b.Yahya al-Ra'y, Kitab ahkam al-waqf, Hyderabad,
1355/1936; Sahnun, al-Mudawwana al-kubra li-imam Malik, Cairo, 1323/1905, vol. 15, pp.
98-111; Shafi‘i, Kitab al-umm, Cairo, 1321-26, pp. 274-83. See also Muhammad b. Ahmad
as-Sarakhsi, al-Mabsut, Cairo, 1324-31, vol. 12, pp. 27-46.
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which became an integral part of Islamic law.4¢
Gifts Post Mortem

Islamic law does not permit a testator to leave a bequest for any person
who will inherit a share of the estate according to the prescriptive rules for
the division of property, a restriction that is based upon the alleged prophetic
dictum, 'No bequest to an heir' (la wasiyya li-warith).4> Muslim jurists
developed various techniques to circumvent this restriction. Since a
grandchild is excluded from inheriting by the deceased's child, a legacy in
favour of the former does not violate the restriction. A proprietor who wants
to favour one of his children over the others may therefore make a bequest
for the benefit of his minor grandchild, the child of the person he wants to
favour. As a minor, the legatee's property would be administered by his
father - the desired heir. If the proprietor did not have a grandchild at the
time that he drew up his last will and testament, he may leave a legacy for 'the
first child born to my son' or to ‘all children who will be bom to his son'; in
this manner, the unbomn child's father will gain control of the property upon
the testator's death.50

B. The Islamic Inheritance System: Practice

The early jurists responded to the needs of Muslim proprietors by
creating what I refer to as 'the Islamic inheritance system', that is, a
comprehensive system for the devolution of property in which the rules of
inheritance were subordinated to other categories of law. Once the general
parameters of this system are understood, the focus of historical investigation
necessarily shifts from rules of inheritance, strictly speaking, to social
processes. On the basis of my study of pre-modern inheritance disputes, I can
make the following preliminary observations: typically, several years before
he died, the head of a family will transfer title to a house or apartment to his
wife or daughters in the form of a gift; designate certain fields, orchards,
gardens and other revenue-producing properties as an endowment for a lineal
descent group; and make other alienations of property so that little or none of
the immovable property that he has accumulated over the course of a lifetime
will be subject to the effects of the law of inheritance when he dies. Such

48A1 the end of the nineteenth and beginning of the twentieth century, French orientalists and
British judges argued that family endowments were illegal from an Islamic perspective. Their
arguments betray a profound misunderstanding of the historical development of Islamic law
and a willingness to manipulate the historical record for political purposes. See David S.
Powers, 'Orientalism, Colonialism, and Legal History: The Attack on Family Endowments in
Algeria and India’, Comparative Studies in Society and History, 31, 1989, pp. 131-171;
Bernard S. Cohen, 'Law and the Colonial State in India’, in June Starr and Jane Collier eds.,
History and Power in the Study of Law, Ilthaca, 1989, pp. 131-152. See also Michael
Anderson's contribution to this volume.

49For an analysis of the authenticity of this dictum, see Powers, Studies, pp. 158-72.
5OSautayra and Cherbonneau, Droit Musulman, 2:326-327.
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decisions presumably are based upon many considerations, including
individual need, personal sympathy, and regard for social and business
relationships.

I maintain that the Islamic inheritance system functioned throughout the
Muslim world for over a thousand years, from the ninth to the nineteenth
centuries A.D. In order to substantiate this contention, I have chosen some
representative examples from Ahmad al-Wansharisi's Kitab al-Mi‘yar, a
collection of fatwas (judicial opinions) issued in Spain, Morocco, and Tunis
between the tenth and fifteenth centuries A.D.3!

Gifts Inter Vivos

We read in a fatwa issued in the fourteenth century of a man who gave
all of his property as a gift to his son (wahaba lahu jami‘a mulkihi fi hayatihi);
subsequently, he acquired some additional property and designated it as a gift
for an unrelated third party. The donor's son tried to recover the property
that had been given to the non-relative.52 In another, nearly contemporaneous
case, a woman gave her brother a gift of some property that she owned; the
brother accepted the gift and exercised control over it for many years.
Shortly before he died, the brother issued a formal acknowledgment (igrar) in
which he stated that his sister had not given him the property in question as a
gift, but had merely nominated him as the administrator of the property; if
this were the case, the property would still be owned by his sister. When the
brother died, the sister invoked this acknowledgment in an unsuccessful
attempt to prevent the property from passing as an inheritance to her brother's
children.53

A donor might attempt to exercise control over the subsequent devolution
of a gift by imposing certain stipulations on the donee. A woman made a gift
to her two daughters and stipulated that the share of the first daughter who
died would revert to the other. When one. of the daughters died, the latter's
heirs tried to prevent the implementation of the stipulation. The case was
referred to a mufti who noted that the donor's stipulation had the effect of
concentrating the bulk of her estate in the hands of only one of her heirs, the
surviving sister, thereby preventing the deceased sister's other heirs from
taking the full amount of the estate to which they otherwise would have been
entitled. Yet, the mufti reluctantly upheld the validity of the stipulation.54

The rule requiring the donor to leave his house and not retumn to it for a
year might create a conflict between his long-term goal of arranging for the
devolution of the property and his own short-term needs. In one case, a donor
managed to harmonize these two conflicting interests by limiting the gift to a
certain fractional portion of the house. The one-year rule therefore applied

51Ahmad al-Wansharisi, Kitab al-mi‘yar al-mughrib wal-jami* al-mu‘rib ‘an fatawi ahl ifrigiya
wal-andalus wal-maghrib, 13 vols., Rabat, 1981-83.

521pid., 5:157 (fatwa of al-Yalisuti); compare ibid., pp. 149-50.

53 1bid., 5:150 (fatwa of al-Yalisuti).

541bid., 9:127-28.
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only to the fractional share of the house that had been designated as a gift, and
the donor was able to continue living in the house together with the donee
without invalidating the donation.5% In another, similar case, a man living in
Cordova in the twelfth century reserved for himself ten per cent of the
revenues of some property that he had given to his daughters as a charitable
donation. The property was divided among the children, and ten per cent of
each child's share was reserved for the father.5¢

A gift inter vivos would frequently become the subject of a dispute
between the donee or donees, on the one hand, and the donor's other heirs, on
the other. The latter could not contest the gift on the ground that it
circumvented the Islamic law of inheritance, but they might contest it on the
ground of an irregularity in its establishment. In fifteenth century Spain, a
man purchased a dwelling in his own name, but paid for it with revenues of
property that he had previously assigned as a charitable gift to his four minor
daughters. The man paid for the house in several instalments; after paying the
last instalment, he summoned witnesses to attest to the fact that he had
purchased the dwelling on behalf of his four daughters. When the man died,
his sister sought to have the dwelling included as part of her brother's estate
on the ground that he had continued to live in the house until the day he died;
thus, she claimed, the formal requirement of transfer (hiyaza) had not been
properly observed. The mufti to whom the case was referred opined that if
the father had taken possession of the dwelling on behalf of his daughters, then
hiyaza had in fact taken place. It is interesting to note that the mufti
concluded his fatwa by rebuking the woman for jeopardizing relations with
her four nieces for the sake of an insignificant share of the estate.57

Another way to resolve the tension between a proprietor's short- and
long-term interests was by means of a combination of a charitable gift and a
life-gift (‘umra). In a case that occurred in twelfth century Spain, two close
relatives, one male and the other female, held a pasture in joint-ownership.
The female gave her half of the pasture to the male as a charitable gift. One
year later, after transfer (hiyaza) of the sadaga had become legally effective,
the man designated the same share of the pasture as a life-gift for his female
relative. As a result of these two transactions, the male now owned both
shares of the pasture, which would pass to his heirs when he died, while the
female was entitled to the usufruct of half of the pasture for the remainder of
her life. This example also demonstrates how males might apply pressure on
females to relinquish their property rights.58

A previously unmentioned method of circumventing the effects of the law
of inheritance is the fictitious sale. We read, for example, of a paternal grand—
mother who sold one-fourth of her estate for an unspecified but artificially

351bid., 9:167 (fatwa of Ibn Lubaba).
56/bid., 9:167 (fatwa of Ibn al-Hajj).
S7Ibid., 5:38-39 (fatwa of al-Mawwagq).

58]bid., 9:166 (fatwa of Ibn al-Hajj). For a similar case, see ibid., 9:146, where Ibn Zarb
nullifies the arrangements because the original donee failed to wait one year before assigning a
house as a life-gift for the original donor.
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low price to her granddaughter's prospective husband; the sale was made on
the condition that the man immediately transfer the property to his fiancée as
her bride-price. At the same time, the grandmother provided the girl with a
dowry by giving her one-fourth of her estate as a gift. By means of these two
separate but simultaneous transactions, the grandmother had transferred half
of her estate to her granddaughter and had effectively disinherited her own
son (the bride's father) and daughter. The grandmother died one year after the
marriage had been arranged, but before it was consummated. Upon her death,
all of the interested parties became involved in litigation.s®

The family endowment, a type of gift inter vivos, was used extensively by
Muslim proprietors in pre-modemn times.¢ One example may suffice. In the
late thirteenth or early fourteenth century A.D., a certain Abu al-Qasim b.
Bashir designated a garden outside of the Iron Gate of Fez as an endowment
for the use of his son, Abu Muhammad ‘Abdallah and the latter's descendants,
'so long as they proliferate and their branches extend'. Six generations and
over a hundred years later the endowment was still functioning according to
the terms stipulated by the founder - despite challenges from persons outside
the lineal descent group and contention among members of the descent group
itself. The creation of a family endowment clearly provided the founder with
a means of ensuring that his property would remain intact for generations
after his death.6!

Gifts Post Mortem

A proprietor who wants to favour one of his children over the others
may leave a bequest for the benefit of his minor grandchild; if he does not
have a grandchild at the time that he draws up his last will and testament, he
may leave a bequest in favour of an as yet unborn grandchild. In either case,
the proprietor's child, that is, the desired heir, would exercise effective
control over the property when the legacy took effect.62 We read, for
example, of a case in which the testator bequeathed one-third of his property
to the future offspring of his three sons, stipulating that his three sons should
administer the property until such time as children were born to them or the
sons despaired of leaving any issue.63 Such an arrangement was likely to be

59 1bid., 8:102, cf. Sautayra and Cherbonneau, Droir Musulman, 2:23.

60Estimates of the percentage of land that had been designated as public and private
endowments in the various regions of the Ottornan Empire in the nineteenth century range from
one-fifth to two-thirds of all landed property. See Fuad Kopriilii, 'L'Institution du Vakouf: Sa
Nature Juridique et son Evolution Historique', Vakifiar Dergisi, 2, 1942, p. 3 (partie
Jrangaise); Gabriel Bacer, Studies on the Social History of Modern Egypt, Chicago, 1969, p.
79.

61Wansharisi, Mi ‘yar, 7:486-514. For an analysis of this case, see my ‘A Court Case from
Fourteenth-Century North Africa', forthcoming in the Journal of the American Oriental
Sociery, 110, 1990.

62Wansharisi, Mi‘yar, 9:362 (fatwa of Ibn Abi Dunya); Sautayra and Cherbonneau, Droit
Musulman, 2:326-27.

6:*‘Wanshau'isi, Mi‘yar, 9:360 (fatwa of Abu ‘Abdallah b. Ziyadatallah).
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contested by the testator's other heirs.

The notaries who drafted and served as witnesses to a last will and
testament might play a crucial role in mediating between legal theory and
practice. A woman on her deathbed summoned two notary-witnesses to attest
to her last will and testament. She informed them that she wanted to leave
one-third of her estate as a bequest for two of her daughters, Maryam and
‘A'isha, to the exclusion of a third daughter, Maymuna, who allegedly detested
her mother. The two notaries explained that such a stipulation violated the
rule, 'no bequest in favour of an heir' (in this case, two heirs), and therefore
would require Maymuna's consent to be valid. At this, the woman inquired,
'And if the bequest were for Maryam's and ‘A'isha's children? Such a
stipulation, the witnesses indicated, would be permissible. The document was
therefore drawn up in accordance with the woman's wishes. When the testator
died, Maymuna unsuccessfully challenged the will on the ground that her
mother had deprived her of her lawful share of the estate.54

As mentioned, one drawback of a family endowment that was created
inter vivos was that the founder had to immediately relinquish control of the
property. A person could avoid this inconvenience by creating a testamentary
endowment that would become effective only upon his death; such an
endowment, however, could not exceed one-third of his assets. Such an
instrument was created in the year 791/1389 by a certain Fatima az-Zarhuni
and her son, Abu Zayd ‘Abd al-Rahman b. Khanusa. In a joint last will and
testament, these two stipulated that 'one-third of their entire estate' was to be
given to 'the first child born alive to the two children, ‘A'isha and
Muhammad, of the aforementioned ‘Abd al-Rahman'. Subsequently, the
bequest was to function as an endowment for the descendants of the first
unbom child. A generation later, in the year 826/1422, one of Abu Zayd's
agnatic relatives who was not a member of the lineal descent group initiated a
lawsuit in an effort to acquire control of the endowment property.6s

IV. Conclusion

I maintain that the Islamic inheritance system functioned throughout the
Muslim world between the ninth century and the middle of the nineteenth
century.®¢ Its essential features were described by orientalist scholars writing
betwen the end of the eighteenth and beginning of the twentieth centuries.
Referring to the various modes for the transmission of property (inheritance,
family endowments, donations, and testamentary dispositions) used by families
in Istanbul, the eighteenth century orientalist D'Ohsson noted the flexibility of

641bid., 9:367-68 (fatwa of Abu al-Hasan as-Saghir).

651bid., 7:311-21. 1 am currently preparing an analysis of this case.

661 would perhaps be more accurate to speak of Islamic inheritance systems, in the plural. As
Mundy, 'Re-examination’, p. 54, notes, the Islamic inheritance system should be studied in the
?O"l:?’“ of the differing political economies that have characterized Islamic society throughout
its history.
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the Islamic inheritance system.$? In a treatise on Islamic law published in
1873-74, the French orientalists Edouard Sautayra and Eugene Cherbonneau
concluded that the Islamic law of inheritance was rarely applied to immovable
property and that the division of such property was normally carried out in
accordance with the rules for family endowments; they reached this conclusion
on the basis of their examination of estate inventories.68 Similarly, Michel-
Farés Boulos remarked in 1925 that 'one has only to consult the registers in
which the transmission of property upon death are recorded in order to verify
the almost total absence of the application of these complicated rules (viz., the
Islamic law of inheritance)."®® A decade later, G. H. Bousquet acknowledged
the great practical importance of family endowments as a legal means of
circumventing the law of inheritance.”®

Beginning in approximately 1930, knowledge of the Islamic inheritance
system seems to have dissipated. Although the reasons for this epistemological
shift lie outside the scope of the present essay, two contributing factors may be
mentioned. First, during the period of European colonial expansion, the scope
of Islamic law was progressively reduced to the domain of family law
(marriage, divorce, and inheritance), and colonial jurists and administrators
considered themselves bound to faithfully apply the Islamic inheritance rules;
they did not, however, view it as their obligation to apply other aspects of the
Islamic inheritance system. Second, during the course of the nineteenth
century, the system of family endowments was subjected to widespread attack.
From Algeria to India, family endowments came to be viewed as an obstacle
to the economic welfare and social progress of Muslim societies. Inspired by
Western theories, advocates of reform marshaled economic, moral, religious
and legal objections to family endowments, which were allegedly responsible
for retarding socio-econormic development by sequestering large quantities of
a nation's capital resources. Colonial governments passed legislation intended
to dismantle the institution; they received important assistance from European
orientalists, who discovered that one of the best ways to justify an attack on
family endowments was to discredit the institution in the eyes of Muslims
themselves. These scholar-administrators propagated a negative, hostile
attitude toward family endowments that came to pervade the subsequent
scholarly literature. These two inter-related phenomena may provide a partial
explanation for the fact that contemporary legal historians recognize Islamic
inheritance law, but are largely unaware of the Islamic inheritance system.”!

671gnatius Mouradgea D'Chsson, Tableau Général de I'Empire Otioman, Paris, 1787-1820;
cited in Mundy, 'Re-examination', p. 6.
68Sautayra and Cherbonneau, Droit Musulman, vol. 2, pp. 213, 220, 347, 399.
69Michel-Farés Boulos, La Succession en Droit Musulman: son Origine et son Evolution,
Paris, 1925, p. 12.
70Bousquet and Peltier, Successions, pp. 145-150.

1For a more detailed analysis of this phenomenon, see my 'Orientalism, Colonialism, and
Legal History'; see also Tahir Mahmood, 'Islamic Family Waqf in Twentieth Century
chisl;t(i)on: A Comparative Perspective’, Islamic and Conmparative Law Quarterly, 8:1, 1988,
pp. 1-20.
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As historians, we must not allow contemporary realities to cloud our
vision of the past. In pre-modem times, the application of the Islamic law of
inheritance was often the last and least important stage in the process of
transmitting property from one generation to the next. By paying greater
attention to inheritance as a social process, we will gain a better understanding
of the social dynamics of pre-modemn Muslim societies.






3. A COMPARATIVE APPROACH TO THE TREATMENT
OF NON-MUSLIM MINORITIES IN THE MIDDLE EAST,
WITH SPECIAL REFERENCE TO EGYPT

Ian Edge

Introduction

Recent calls for the amendment of the English law of blasphemy! to
protect the religious feelings of non-Christian ethnic minorities in England
have given rise to debate concerning the treatment accorded to religious
minorities in England. England has a single national set of courts which
purport to act on the basis of the equality of its citizens before the law. In fact,
recent acts of Parliament? have made it an offence to discriminate against
portions of the population on certain grounds such as race, sex, colour and
ethnic origin. However, certain unusual corners of English law still contain
provisions redolent of the nineteenth century, such as blasphemous libel in
which only the religious feelings of the Christian majority are protected.

The last fifty years has seen considerable demographic change in regard
to the number and variety of non-Christian citizens in Britain. The
independence granted to former Imperial possessions has been the main
impetus behind this change although successive Nationality and Immigration
Acts have gradually reduced the possibilities for inhabitants of former British
colonies to come to Britain and make it their home. However, there are now
an estimated 3 million non-Christian members of minority religions and
communities in Britain; of which 1-2 million are Muslim.3 Many of these non-
English communities have very different religious and traditional practices
and customs and the extent to which the law allows them to be practised gives

IThe publication of Salman Ruhdie's novel The Satanic Verses, which is considered by many
Muslims as insulting to the Prophet and blasphemous against Islam, cannot found proceedings
for blasphemous libel, since that offence only serves to protect the Christian religion against
blasphemous attacks: see R v. Lemon [1979] AC 617. This view has now been accepted in the
High Court: see R. v. Bow Street Magistrates Court, ex parte Choudhury, Times 9/4/1990.
Furthermore the publishers, Penguin books, were held not to have committed an offence
against the Public Order Act 1986; see R v. Richmond Magistrates Court, ex parte White
(unreported 22/3/89; available on Lexis), and R. v. Horseferry Road Justices, ex parte
Siadatan, Times 11/4/1990.

2See Race Relations Act 1976 and Sexual Discrimination Act 1975.

3For these statistics, and generally, see S. Poulter, English Law and Ethnic Minority Customs,
London, 1986.
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rise to tension, as to forego these practices may be considered by some as
tantamount to destruction of cultural identity.

English law, in the main, permits religious practices and customs where
there is no conflict with the existing law; it recognises foreign rules and
customs where applicable according to the rules of conflict of laws, but has
only rarely allowed ethnic minority customs to permeate and alter the actual
framework of the law itself. Of course, some minor historical anomalies
exist, such as the privileges enjoyed by Quakers and Jews in terms of their
religious practice and marriage, but these are throwbacks to the liberalism of
the eighteenth and nineteenth centuries and there have been few modemn
analogies or extensions.*

The result is that for almost all of multi-cultural Britain, marriages must
be celebrated, divorces sought, religious observance manifested, children
educated and places of worship constructed within the bounds of an English
legal regime applicable to all.

In recent years, there have been some calls for the application of ethnic
minority law to minorities in Britain, particularly Islamic law to Muslims,
either in separate courts or by Islamic experts attached to the present court
structure. None of these has so far elicited anything other than curt rejections
from the govemment of the day, if they were acknowledged at all. However,
the ethnic minorities in Britain are fairly well served by the general law. The
law of blasphemy admittedly protects only Christians, but it is an archaic
offence which was recommended for abolition by the Law Commission in
1979, on the grounds that there were sufficient legal alternatives to protect
insults against a person through his faith, particularly by way of the Public
Order Act 1986.5

Many Muslim writers in the wake of the Rushdie affair wrote that
English law was being unfair to Muslims in not taking further cognisance of
the application of Islamic law to them and their affairs. One legal aspect of
this is the question of reciprocity. In the. conflict of laws some countries
consider that the recognition and application of foreign law to local minorities
should enly occur if it is reciprocated in the treatment of minorities in foreign
countries.® It is the contention of this article that the present treatment of
minorities in England often surpasses the treatment of minorities in most
foreign countries, particularly those of the Middle East, so that no real
reciprocity of treatment exists. To consider separate treatment in separate

4See Poulter, English Law and Ethnic Minority Customs, pp. 34-39.
JLaw Com. Working Paper No. 79.

6Sce the US Supreme Court case of Hiiton v. Guyot (1895) 159 US 113 for a classical
exposition of the reciprocity theory. It never took root in England, but has been adopted in a
limited way by certain statutes as the basis for the recognition and enforcement of foreign
judgements; see Administration of Justice Act 1920 and Foreign Judgements (Reciprocal
Enforcement) Act 1933, Prior to the Recognition of Divorces and Legal Separations Act 1972,
English law had to some extent used reciprocity as a basis for the recognition of foreign
divorces; see Travers v. Holley [1953] p. 246. See now $s5.46-54 Family Law Act 1986 in
which reciprocity plays no part in the recognition of foreign divorces.
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courts is to return to the worst of the nineteenth century legal babel that in
fact existed in the Middle East.” This is not to say that minorities in England
do not have grounds for grievance over certain inconsistencies that exist in
English law, although the system purports to treat everyone equally. To call
for separate courts or the enforcement of Islamic law (other than by consent)
is however misguided and could result in curious anomalies and problems for
the courts in conflict of laws cases.

An attempt to cover the treatment of religious minorities in all Muslim
countries would be a vast undertaking. Consideration will therefore be
confined in the main to one country, Egypt. This is chosen for a variety of
reasons. First, Egypt has a large, vocal Christian minority (the Copts) and its
past and present treatment of them typifies in many ways the treatment
accorded to minorities in the different ages of Islam. The presence of the
Copts forced Egypt to find solutions to problems which did not always arise
elsewhere. Second, Egypt is recognised as a cultural centre of the Middle East
and what happens there is often followed and, certainly, considered by other
Arab states. Third, there is available written material on the treatment of
minorities in Egypt in practically every age up to the modern day.

First, however, I will consider the position of minorities in classical
Islamic law and then assess how this has been applied in practice.

What is Islamic Law?8

Islamic law (the shari‘a) is that law which governs adherents of the
Muslim religion. Theoretically it provides rules to cover all aspects of a
person’s life, within a complete moral and ethical code of conduct. All
Muslims are subject to it and, in theory at least, it is a single unified system.

This ideal state has never existed in practice. After the Prophet
Muhammad's death in 632 A.D., political constraints soon caused the Islamic
community to splinter with the eventual result that each political community
often developed its own interpretation of the law. The Qur'an acts as an
important unifying document, but is neither comprehensive enough, nor
specific enough in legal matters to provide more than the most rudimentary
legal foundations of the faith. The sunna, the traditional stories of the
Prophet's life, originally oral and passed from narrator to narrator until
collected and written down, beginning in the eighth and ninth century A.D.,
make up perhaps the most important written source. However, it also suffers
certain inadequacies, such as a lack of organisation and internal inconsistency,
vagueness, indirectness and (in some cases) obvious forgery.

The system of law as we know it was in essence therefore worked out by
medieval jurists using certain techniques, such as logic and analogy and
rational reasoning and consensus. The evident divergences this produced were

7See J. Brinton, The Mixed Courts of Egypt, New Haven, 1968.
8See generally J. Schacht, An Introduction to Islamic Law, Oxford, 1964.
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explained away in the purported hadith: 'ikhsilaf (divergence of opinion) is a
sign of the bounty of God'.

By the ninth century A.D. numerous schools of law existed and it was left
to the jurist ash-Shafi‘i (d. 820 A.D.) in his writings on the science of
jurisprudence to prevent the total disintegration of Islamic law into many
widely differing schools, by proposing a scheme of sources of law (usu! al-
figh) which by and large all the orthodox Sunni schools adopted.
Henceforward, four Sunni schools established themselves as pre-eminent - the
Hanafi, Maliki, Shafi‘i and Hanbali schools- and different areas of the Muslim
world gradually adopted one of the schools or became associated with it.9

The Shi‘i adherents of the fourth Caliph, ‘Ali, follow an altogether
different pattern of development which for a long time was considered
heterodox. This results in deep rooted differences between Shi‘i and Sunni to
this day.

The adoption of al-Shafi‘is thesis resulted in the condemnation of
innovation as a method of development of Islamic law, which eventually led to
its total demise. Later jurists (with a few famous exceptions) were limited to
imitation (taqlid) and not innovation (jtihad). This was the state of affairs
until the nineteenth century, when as a result of European colonial expansion
and commercial exploitation Islamic law seemed to retreat in the face of
western law, in all but the hinterlands of the Middle East. In some countries
this caused the wholesale abandonment of Islamic law (e.g. Turkey in 1926).
In the majority of countries, it resulted in the truncation of the jurisdictional
areas of operation of Islamic law. Particularly in civil, commercial,
constitutional and administrative law {(where Islamic law was either non-
existent or considered unsuitable to the modem environment) Islamic law was
totally replaced. In criminal law there were wider variations. The result was
that almost no country was unaffected by the import of westem law and in no
present day state is the Islamic law of the medieval jurists applied without any
modification. Even in the area of family law almost every country has now
produced codes or reforms of the medieval law.10

It is therefore impossible to speak of Islamic law as a single system of
law. There are as many modem expressions of Islamic law as there are states
in the Muslim world. Islamic law remains the core and focal point and
common law of Muslim countries; but in practice Islamic law in Egypt differs
from that in Pakistan which both differ from that in Malaysia and so on. This
state of affairs has existed for centuries, although differences are perhaps
more marked today after the widely differing political attitudes to Islamic law,
its role and its reform. Some fundamental concepts will be the same. In
general terms the same institutions will be found, but in detail and in operation
the systems will be quite distinctly different.

9See N. Coulson, A History of Islamic Law, Edinburgh, 1964, Chapter 4.

10See the laws and materials in H. Liebesny, The Law of the Near and Middle East, New
York, 1975.
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Of course there are many movements for unification, but so far they have
had little success.!! Some Islamic theoreticians claim that unification could be
achieved by adopting the Qur'an and the sunna as law. Such an approach is
simplistic, misguided and dangerous - although it has a great pull with
believing Muslims. By rejecting what the medieval jurists said as casuistic or
even wrong the Islamic legal system itself is rejected.

There is no uniformly accepted corpus of sunna - each school reveres
different collections - although the six books that make the Sunni canon are
generally accepted as authentic.

Further, the material in the Qur'an and the sunna is still wholly
inadequate to answer in itself all the legal problems of a modemn society.
{This may also be said of the medieval texts, but they at least provide a
systematic approach, with recognised channels for development by analogy).
Hence, interpretation is needed and in the absence of the medieval
interpretations this gives immense power to the modem religious jurist. It is
paradoxical that those who most condemn modem reforms or changes in
Islamic law are often the most vehement supporters of a system based only on
the Qur'an and the sunna, which would give extensive powers of interpretation
(and mainly therefore re-interpretation) to modern jurists and religious
leaders. The paradox becomes tragic when the modem interpretations are
narrower and more illiberal than the established texts of the medieval jurists,
leading to solutions which would probably have horrified a medieval Islamic
jurist.12

Who is a Muslim?

A Muslim is anyone who professes the religion of Islam, who accepts the
basic tenets of its faith, and performs the five pillars (arkan al-islam) of the
religion; the shahadatayn (the two testimonies on the existence of God and the
Prophethood of Muhammad), prayer, fasting in the month of Ramadan, the
zakat (charitable tax) and the kajj (the pilgrimage to Mecca at least once in
one's lifetime). Conversion to Islam is a relatively simple matter, involving
the leaming of the prayers (to be said five times a day) and some counselling
about the faith, which then culminates in a simple ceremony, in which the
convert recites a certain formula (known as the shahada) before witnesses.

11The Arab League and the Islamic Conference Organisation have both made attempts on
codification. The most recent has been the Draft Code of Personal Status produced by the
Council of Arab Ministers of Justice. For the text see the journal of the Society of United Arab
Lawyers in Egypt, Volume 4, n.d. [1986 ?], pp.12-55. A translation is appendixed to J. Nasir,
The Islamic Law of Personal Status, London, 1986.

125¢e the application in Pakistan of the Offence of Zina Ordinance 1979, e.g. the case of Safia
Bibi v. The State (1985) 37 PLD (FSC) 120-126 where a blind girl raped by her landlord was
convicted under the ordinance by a session court judge of zina (on the evidence of her
pregnancy while unmarried) and sentenced to fine, whipping and imprisonment. The Federal
Shariat Court, looking at standard shari‘a texts, reversed the decision and quashed the
conviction.
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The shahada includes the words ‘la ilaha illa allah wa Muhammad rasul Allah’,
(the shahadatayn of the arkan) which means 'there is no God but God and
Muhammad is his prophet’. Generally this recital will be before or in the
presence of a religious leader (an imam) who is then authorised to issue a
certificate (ishhad) that evidences the conversion. Conversion to Islam is
considered a lifelong obligation and apostacy from Islam carries severe
penalties in traditional Islamic law, as well as censure and obloquy in the
present day.

A person may also be a Muslim by birth. A child is Muslim by birth if
his or her father is a Muslim. As Islamic law does not allow marriage
between a Muslim worman and a non-Muslim man then a Muslim mother will
necessarily have a Muslim husband. Where, however, a Muslim father has a
non-Muslim wife (as is permitted) then the children will be considered as
following the father's religion. A Muslim woman who wants to marry a non-
Muslim man will either cause him to convert to Islam (whence any children
will be Muslim) or will herself convert from Islam to a non-Muslim faith.
This latter possibility is fraught with problems and has serious consequences in
an Islamic society. One modem solution is to marry in a civil, non-religious
ceremony in a non-Muslim country. There has been some controversy as to
the validity and enforceability of such a marriage, but some countries now
accept it as valid.

Islam, however, is composed of many sects and factions with slightly
different beliefs. The question of orthodoxy and how far certain beliefs are
incompatible with the arkan and shahadatayn so as to transgress into the realm
of the heterodox is moot. There is no effective primal authority to decide and
hence each community must decide for itself. For a long time the Shi‘is were
regarded as a heterodox sect, but since Shi‘ism was adopted by the Persian
Safavid dynasty as its official doctrine, it has gained acceptance as the fifth
school of law. Some smaller heterodox sects have died out, others exist in
small pockets, and some modern sects consider themselves Muslims even
though the majority of Muslims would not so accept them. These sects accept
the arkan and shahadatayn, but either reinterpret parts of it, or accept beliefs
inconsistent with them.

I will now consider some of the more important heterodox groups.

The Zahiris

This was an early school of law, now extinct, whose conservative views
on the interpretations to be put on the Qur'an and the Sunna caused them to be
considered as a heterodox school.13

13See 'Zahiris', in Encyclopaedia of Islam I and I1.



3. Non-Muslim Minorities: Egypt and the Middle East 37

The Khawarij

This was the umbrella term given to a group of early Muslims who
claimed that anyone could lead the Muslim community and who proposed a
rudimentary form of democracy. Needless to say they were condemned as
heterodox and wars were fought against them. The.Ibadis of Oman and
Yemen are remnants of this movement, but are now certainly considered to be
Muslims. 14

The Druze

This sect reveres the Egyptian Fatimid caliph, al-Hakim, who disappeared
in 1021 A.D.. It is named after Darazi, al-Hakim's minister, who after the
caliph's disappearance journeyed to what is present day Palestine/Lebanon and
was instrumental in founding this sect. Their rituals have elements taken from
a number of religions. As they were persecuted they developed a doctrine of
assimilation in which it was permitted to sham the rituals of another faith
rather than be persecuted or possibly hounded to death. Their heterodoxy lies
in the fact that they revere al-Hakim almost to idolatry. He is considered a
prophet who is the equal of, if not greater than, the Prophet Muhammad and it
is for this reason that they are generally not considered as an Islamic group by
mainstream Islam.!5

For Muslims the words khatim al-anbiya’ (literally 'the seal of the
prophets’) refers to the finality of prophethood that Muhammad brought.
Muhammad was the last in a line of prophets stretching back to Adam and
Noah, through Moses and Abraham to Jesus Christ. He will come again, but
only at the Day of Judgement. Some faiths (the Druze amongst them)
interpret this phrase differently without the sense of complete finality and they
accept the coming of another prophet (the mahdi) before the Day of
Judgement.

Two sects clearly rejected by mainstream Islam, but who consider
themselves to be Islamic, following prophets that they claim came after the
Prophet Muhammad, are the Baha'is and the Qadianis (or Ahmediyya).

Babism and Bahaism

These sects follow two nineteenth century figures: Sayyid Ali
Muhammed, known as the Bab (d.1850), and Mirza Husayn Ali Baba, known
as Baha'ullah (d. 1892), the former of whom is buried in Haifa, Israel. Both
claimed to be new prophets and successors to the Prophet Muhammad.
Baha'ullah produced many writings including a set of new laws and

14See 'Khawarij', in Encyclopaedia of Islam I and I1.
15See A. Layish, Marriage, Divorce and Succession in the Druze Family, Leiden, 1982.
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principles.16 The sects existed until recent times in large numbers in Iran, but
since the advent of the Islamic Revolution in 1979, they have been condemned
as non-Muslim heterodox groups and enemies of the state and been subjected
to harsh persecution. The United Arab Republic of Egypt and Syria in 1960
proscribed their activities and sequestrated their properties.!7

The Qadianis/Ahmediyya

This sect, mainly based in Pakistan and India, follows and reveres a late
nineteenth century figure, Mirza Ghulam Ahmed, a resident of the city of
Qadian in Punjab, Pakistan. They are called after him and after the place of
his first teaching. He too produced many writings and claimed to be the
successor to the Prophet Muhammad, bringing a new set of rules and
principles for modemn society. The Ahmediyya are fervent proselytizers, who
consider it a religious duty to convert others to their faith; thus, it has grown
to respectable proportions this century. It was, until recently, treated
tolerantly by the ruling Muslim party in Pakistan and also in India.

In 1974, however, there were violent clashes in Pakistan between
Muslims and Ahmediyyas and as a result of considerable pressure from
traditional Muslim groups, the leader of Pakistan, Zulfikar Ali Bhutto,
ensured that an amendment was made to the Constitution the effect of which
was to exclude the Ahmediyya sect from being considered as a Muslim group.

A new clause 260 (3) of the Constitution was inserted which reads as
follows:-

(3) A person who does not believe in the absolute and
unqualified finality of the Prophethood of Muhammad (peace
be upon him) the last of the Prophets or claims to be a
prophet, in any sense of the word or of any description
whatsoever, after Muhammad (peace be upon him), or
recognises such a claimant as a prophet or a religious
reformer, is not a Muslim for the purposes of the Constitution
or law.

Article 106 was also amended to include the Abmediyyas alongside those
non-Muslim groups who were to be awarded special seats in the provincial
assemblies. Further, in 1984, President Zia al-Haq promulgated by
presidential decree an ordinance called the 'Anti Islamic Activities of Qadiani
Group, Lahori Group and Ahmadis (Prohibition and Punishment) Ordinance
1984' which makes it a criminal offence for an Ahmedi to directly or

16See generally William McElwee Miller, The Baha'i Faith, London, 1974. It contains an
a;;pcndix of the al-kitab al-aqdas , the most holy book by Mirza Husayn Ali Baha'ullah.
I7yU.AR. Presidential Decision No 263 of 1960.
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indirectly pose as a Muslim; to call or refer to his faith as Islam; to preach or
propagate his faith; to invite others to accept his faith or to outrage the
feelings of Muslims in any way. This draconian measure is still in force in
Pakistan and Prime Minister Benazir Bhutto has intimated that she does not
intend to repeal it. It has produced considerable difficulties for the Ahmediyya
community in Pakistan in the free expression of its views and in the
celebration of its rites of worship.

Malaysia

In Malaysia, the definition of Muslim and non-Muslim has arisen in a
number of contexts. Trengganu (in 1980) and Kelantan (in 1981) enacted
laws for the ‘control and restriction of the propagation on non-Islamic
religions'. A 'non-Islamic religion' is defined in the Trengganu enactment to
mean 'Christianity, Hinduism, Buddhism, Sikhism, Judaism, or any other
variation, version, form or offshoot of the said religions’. The definition in
Kelantan is the same, but extends to also include 'any creed, ideology,
philosophy, or body of practices which has as one of its characteristics the
worship of some spiritual or supernatural being or power... and which is not
recognised by the religion of Islam as belonging to it'.

The definition of a non-Islamic religion is thus very specific, but wide.
In comparison to this the definition of a Muslim is more vague and narrow.
In both laws, however, the question of who is a Muslim is to be decided by
criteria of general reputation without making any attempt to question the faith,
beliefs, conduct, behaviour, character, acts or omissions of that person.
Proselytizing is made an offence in a wide variety of forms, as is misuse of
certain words and phrases uttered in the Muslim religion for repetition on
ritual occasions. No cases are reported yet on this very recent legislation, but
it is being watched with interest and a certain amount of anxious disquiet.

The Attitude of Islamic Law to Non-Muslims

From the earliest times of the Islamic era, Islam has considered and
reconsidered the legal position of non-Muslims within the body politic of the
Islamic Empire (dar al-Islam; literally 'abode of Islam'). Initially, the attitude
to non-Muslims seems to have been liberal, but much depended on an
individual ruler. As the Islamic Empire split, different rulers emerged and
the principles hardened so that after the course of about two centuries the
regime applicable to non-Muslims became increasingly limiting.18

The Qur'an itself has verses concerning the treatment of non-Muslims
which vary in their content, some saying that non-Muslims must be given

18The literature is large, but see particularly A. Fattal, Le Stanet Légal des Non-Musulmans en
Pays d'Islam, Beirut, 1958.
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protection, others saying that they should not be taken as friends because they
are devious and only aim to lead the believer away from the true faith.

Nevertheless, we have some contemporaneous documentary evidence that
the conquering Muslims made pacts or covenants with conquered non-Muslim
communities whereby they were afforded the protection of the Muslim state in
return for the payment of tribute. This became known as the jizya (poll tax).
The protection was circumscribed by limiting conditions, however, which
varied from covenant to covenant and which became gradually more onerous.
General limitations included prohibitions on building: new churches, on
proselytising, on displaying non-Muslim images, on celebrating non-Muslim
feasts, on building higher buildings than Muslims, and injunctions to live apart
from Muslims in special city sectors, to wear special apparel or differently
coloured clothes. The pact was broken if certain offences (such as striking a
Muslim or insulting the Prophet or Islam) were committed or if the protection
was abused. The most famous of these was known as the Pact of Umar,
because it was attributed to the Caliph Umar, although most scholars now
consider it to be of a later origin.1®

Dhimmis

The permanently settled non-Muslims were known as dhimmis or ahl al-
kitab (literally ‘people of the book') and were accorded special privileges
because they were seen as members of religious groups that preceeded Islam,
with a Holy Book revealed from God by an earlier prophet. Most importantly
these communities were allowed their own courts (millet courts) which
decided cases on the basis of their own religious laws. The majority of cases
dealt with by the millet courts concerned personal status matters, but they also
had some civil and criminal jurisdiction. However, if a matter involved a
Muslim and a non-Muslim then it automatically reverted to the shari‘a court
because a dhimmi could never be a judge over a Muslim. In the shari‘a court
a dhimmi was subject to considerable procedural disadvantages, the major one
being that a dhimmi's testimony was not allowed against that of a Muslim.
There were also substantive limitations in the law itself: a dhimmi man could
not marry a2 Muslim woman, a dhimmi could not own a Muslim slave, dhimmi
merchants paid more expensive tolls, dhimmis paid a special tax on land
holdings (kharaj) as well as the poll tax, the blood money payable for causing
death or injury to a dhimmi was less than that payable to a Muslim and
dhimmis and Muslims could not inherit from one another.

19See A.S. Tritton, The Caliphs and their Non-Muslim Subjects, Oxford, 1930. The text of
the Pact of Umar is given at pp. 5-6.
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Musta'mins

Non-Muslims residing temporarily in a Muslim country were required to
obtain the issue of a safe conduct visa called an 'aman' hence they were known
as musta’mins. The visa lasted for a short period of time generally not longer
than a year and provided the holder with the protection of the state.
Gradually it was extended from individual safe conduct to groups or
communities and, later still, treaties between nation states provided for the
mutual protection of their subjects by way of reciprocal rights and duties.

Harbis

Non-Muslims outside the abode of Islam were theoretically inhabitants of
states in perpetual war (jihad) with Islam and hence took their name (harbis)
from their place of residence: the abode of war (the dar al-harb). It was a
controversial question whether Muslims could have relations with harbis, but
it became accepted that the perpetual war could be punctuated by periods of
peace created by agreement (sulh). In such a case mutual rights were
accorded to visitors and Islamic jurists had to consider difficult questions
concerning the applicability of Islamic law to Muslims in the dar al-harb and
dar al-sulh.

The legal protections applicable in the Middle East to dhimmis and
musta'mins were inconsistently enforced. The historical evidence shows
cycles of repression and toleration. In times of toleration, non-Muslims could
hold important state posts, could worship openly and even build or rebuild
their places of worship. In times of repression, non-Muslims would be cast
out of their positions, would be restricted in their worship, would be subject
to confiscations, sequestrations and destruction of their belongings and their
places of worship. At such times of repression there was considerable
pressure to convert to Islam and indeed at specific times of repression one
finds mass conversions taking place in order to save lives. This practice,
however, is hardly surprising as the treatments accorded to non-Christian
communities in Christiandom was similar to this during the Middle Ages and
after. Edward I expelled all Jews from England and confiscated their
property and it was not until the time of Cromwell that they were allowed
back. This was after all the time of the crusades when Christian-Muslim
relations were truly at their nadir.

In time, however, the privileges accorded to minority groups were put
into state treaties, from about the sixteenth century onwards. These treaties
provided for reciprocal privileges to be accorded to the citizens of each state
in the territory of the other. By the nineteenth century these rights of
privilege had grown enormously and included rights accorded to minorities to
have their own courts, to exemption from taxes and dues, to special
administrative process and immunities from the local law. Rights had also
become less and less reciprocal and more unilateral. The Industrial
Revolution, expanded European markets and political expediency, all played a
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part in increasing the numbers of Europeans and non-Muslims in the Middle
East, without any similar increase in Muslims in Europe. As a result the
capitulatory treaties in the nineteenth century helped to develop European
enclaves within the dar al-Islam which eventually became unsupportable. It is
no surprise therefore that it is only with their final demise this century that the
Middle East attained complete legal independence from European domination.

The Special Position of Egypt

Egypt was conquered by the Arab general ‘Amr ibn al-‘As in 639 A.D.
At that time the population was almost wholly Christian, the majority sect
being the Coptic Orthodox church, a monophysite sect which split from
mainstream Christianity after the Council of Chalcedon in 451 A.D. It
purports to be the church founded by St. Mark the Evangelist in Alexandria
and it elects its own patriarch, known as the Coptic Pope.2¢ The new Arab
rulers of Egypt were not immediately concerned with converting Egypt to
Islam; rather they preferred to consolidate their precarious hold on the
country. Copts held all the important offices of state, but often were forced to
convert to keep their posts. Treatment of non-Muslims varied with the times.
Under the Fatimids (a North African Shi‘i dynasty) non-Muslims achieved
both their highest attainments (as wazirs and advisers to the Fatimid caliphs)
and were subject to the worst repression: al-Hakim enacted many limiting
decrees as well as ordering from 1007-1012 the destruction of all Egyptian
churches. Gradually, the Coptic community dwindled to a minority of the
population, although as dhimmis they kept their own courts to decide legal
matters and the faith survived in many monasteries in the desert. Monasticism
was, in fact, the Coptic church's most important influence on the Western
church.

In 1856 the Ottoman Sultan (then the official power in Egypt)
promulgated a ordinance known as the Hart-i-Humayuni2! which laid down
the various paths of reform which the Ottomans would instigate in order to be
admitted to the Club of Europe as a 'modern’ state. One of these was the
ensuring of religious freedom, but it was subject to limitations similar to the
Pact of Umar. One of these limitations was that the consent of both parties
became necessary to take a case to a millet court. This measure limited their
jurisdiction to a greater extent than previously.

In 1949 the Egyptian capitulatory courts (the mixed courts) were
abolished and all that matters, except personal status, were henceforth to be
referred to the national courts.

Finally in 1955, all the religious courts in Egypt were abolished (Jewish,
Christian and Muslim) by law 462 of 1955 and since that time all legal
questions have been tried in the national courts. Law 462 contains special

208ce generally O. Meinardus, Christian Egypt: Ancient and Modern, Cairo, 2nd ed. 1977.
215ee Liebesny, The Law of the Near and Middle East, pp.49-52.
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principles concerning the law to be applied by the national courts in a
particular case, especially where there is a mixed problem involving a Muslim
and a non-Muslim.

Law 462 of 1955
The important provisions of this act are as follows:

Article 1; The shari‘a courts and the Millet courts are
abolished from 1/1/56 and pending litigation is transferred to
the National courts.
Article 3: Legal proceedings which were within the
jurisdiction of the shari‘a courts or the Millet courts are to go
to the National courts as from 1/1/56.
Article 6: (1) Decisions relating to personal status and waqf
which would have originally gone to the shari‘a courts are to
be decided by the national courts in accordance with Article
280 of the previous shari‘a courts law of 1931.22

(2) As for cases of personal status of non-Muslim
Egyptians of the same sect and community (al-muttahid at-
ta'ifar wal-millat), then subject to public policy (fi nitaqg al-
nizam al-‘am)... they are to be decided by their laws (tibgan li
shari‘atihim).
Article 7: Article 6(2) is not affected by a change of sect or
religious community (¢a’ifar wa millat) when one of the
litigants leaves one sect for another during the course of
litigation, except that if the change is to Islam then Article 6(1)
shall apply.

Egyptian Civil Code 1949

The Egyptian Civil Code of 1949 has among its preliminary provisions a
number of articles which also deal with personal status and which are also
relevant. They are as follows:

Article 11: The status and the legal capacity of persons are
governed by the law of the country to which they belong by
reason of their nationality.

Article 12: The fundamental conditions relating to the validity
of marriage are governed by the law of each of the two
spouses.

22Article 280 of the Shari‘a Courts Law of 1931 provides as follows: '... decisions are given
in conformity with this decree, but most weight is given to the teachings of Abu Hanifa, except
in cases where a law fixes that special principles are necessary...".
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Article 13: (1)The effects of marriage ... are regulated by the
law of the country to which the husband belongs at the time of
the conclusion of the marriage.

(2) Repudiation of marriage is governed by the
law of the country to which the husband belongs at the time of
the repudiation.

Article 14: If, in the cases provided for in the two preceding
articles, one of the two spouses is an Egyptian at the time of
the conclusion of the marriage, Egyptian law alone shall apply
except as regards legal capacity to marry.

Article 16: The law of a person to be protected shall be
applied in respect of all fundamental matters relating to legal
and natura) guardianship.

Article 23: The provisions of the preceding articles only apply
when no provisions to the contrary are included in a special
law in force in Egypt.

Article 28:The provisions of a foreign law applicable by virtue
of the preceding articles shall not be applied if these provisions
are contrary to public policy or to morality in Egypt.23

Conflict of Law Problems

The application by the Courts of the above articles in regard to personal
status matters involving non-Muslims is extremely interesting and exhibits
what conflict of laws specialists call a 'homeward trend": that is, the Egyptian
courts have a strong tendency to apply Egyptian law wherever possible. This
is frequently considered as practically synonomous with Islamic law.

As is clear from Article 14 of the Civil Code, in the case of a foreign
mixed marriage, if one of the parties is an Egyptian national then Egyptian
legal provisions will apply regardless of an otherwise applicable foreign
law.These provisions will almost certainly be Islamic law.

Where neither party is an Egyptian national, the conflict of laws
provisions will apply, although still subject to Egyptian public policy and
morality as provided for in Article 28. The Egyptian courts seem much more
willing than English courts to intervene on the grounds of public policy.
Thus, in a case in 1953 concerning the validity of a secular marriage between
an English Christian man and a Turkish Muslim woman, which according to
the Egyptian Civil Code should have been decided according to principles of
English law (the national law of the husband) under which it was valid, an
Egyptian court held that the marriage was void because it contravened Islamic
public policy which considers marriages of Muslim women with non-Muslim

23The translations of the Civil Code are taken from that of Perrott, Fanner and Sims, 1949, but
amended by the author where necessary.
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men a nullity. The principle of public policy plainly overrode the specific
provisions of Article 13 of the Civil Code.24

In custody cases, particularly, the courts will almost never award custody
to a foreign or non-Muslim claimant in preference to an Egyptian or, indeed,
a foreign Muslim of whatever sex. Islamic law awards custody of children at
an early age to their mothers, but if the mother is a non-Muslim or of
reprehensible character then custody may be transferred to the father or his
closest female relative (e.g. a paternal grandmother or aunt). Where one
parent is Egyptian the courts will almost always prefer his or her claim over
that of a non-Egyptian. Egypt is not a signatory to any unilateral or bilateral
convention against child abduction and thus, once a child is present in Egypt
the non-Egyptian (or non-Muslim) spouse will have virtually no method of
ensuring the return of the child and access to the child may be limited or
barred. Foreign decrees of custody, particularly of non-Islamic states, would
not generally affect the position at all. Recently, however, France and Egypt
signed a treaty of judicial cooperation25 which provided for the mutual
respecting of certain judicial decisions inter alia final decrees for the custody
of children. It remains to be seen how effective this will be.

Domestic Cases of Mixed Religion

In purely domestic cases the use of Islamic public policy and the limited
interpretation given to the wording of parts of law 462 of 1955 have also
contributed to the expanded application of Islamic law even to matters among
Christians. The words ‘ta'ifat wa millat' have been interpreted to mean any
autonomous religious group which exists within the large framework of
different faiths. Thus, instead of treating all Christians as a single religious
community or 'ta'ifat wa millat', each separate sect is treated separately.
Hence, the Coptic Orthodox Church, the Roman Catholics, the Greek
Orthodox, the Maronite, the Presbyterians, the Anglicans, are all considered
as separate sects (ta'ifat).

This interpretation produces the consequence that Article 6(2) is
restricted to cases where the parties are of the same individual sect. If a
dispute occurs between people who are of two different (though Christian)
sects, Article 6(2) does not apply and Islamic law applies as a residual law.
Islamic law, therefore, may and does apply to a number of wholly Christian
disputes and some unscrupulous litigants have exploited this to their own ends
as is shown later.

248ee Y. Linant de Bellefonds, 'La Jurisprudence Egyptienne et les Conflits de Lois en
Matiére de Statut Personnel', Journal du Droit International, 1960, pp 1-18, at p. 10.
25S¢e Bulletin of CEDEJ, 1984,
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The Effect of Religious Conversion

Problems most commonly arise where one party has undergone
conversion from one religion to another, or even from one sect to another
while remaining within one religious faith. Conversion is undertaken for
many reasons, but often occurs in order to evade some mandatory restriction
in a relevant religion. For example, a non-Muslim man cannot marry a
Muslim woman without converting to Islam and this is one of the most
common reasons for conversion. Another reason is to obtain the liberal
provisions of another law. This is particularly true of divorce.

Christianity has a great antipathy to divorce. According to Roman
Catholic and Greek Orthodox doctrine it is totally forbidden, whereas some
Presbyterian and eastern sects (including the Coptic Orthodox church) permit
divorce from an adulterous spouse.

Islam has always had a more liberal approach to divorce. It gives men an
almost complete freedom to divorce. Thus, it has been common for Christian
men, unable to obtain a divorce in their Christian sect, to convert to Islam in
order to use the more liberal Islamic regime. Egyptian courts have, since the
nineteenth century, accepted the validity of such a divorce, regarding the law
of the Muslim husband as applicable and rejecting any argument that the status
of the marriage is governed by the law of the parties at the time of the
marriage and cannot be unilaterally altered by one party (as would be the case
in most European laws). Islamic law considers that the marrage survives the
conversion as long as the wife is a kitabiyya (a follower of certain revealed
religions, but particularly a Christian or a Jew). Nevertheless, Islamic law
would govemn the effects of the marriage and the husband could use provisions
for divorce.

Similarly, any children of the marriage would automatically become
Muslim on their father's conversion to Islam, as a child's religion is
considered to follow that of its father. . The mother would therefore be
unlikely to be given custody in the case of divorce. Islamic law would not
consider the acquired rights of the marriage or the motive behind the
husband's conversion. As we have seen, conversion is a simple and quick
process subject only to objective considerations of whether the right form has
been complied with.

Conversion to Islam

A 1952 case indicates clearly the way the courts exhibit a 'homeward
trend’ in conflict of law cases and make the application of Egyptian and/or
Islamic law predominant.26 An Englishman domiciled in England converted to
Islam in order to marry a Muslim woman. The marriage took place in the
Middle East, outside both Egypt and England. Under English law at that time

26Linant de Bellefonds, 'La Jurisprudence Egyptienne’, pp. 10-11.
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the Englishman had no capacity to enter into such a marriage. The couple
lived in Egypt, but soon separated. The Englishman then met and married a
Christian woman in Egypt, without revealing his previous Muslim marriage
elsewhere. When the second wife discovered the true facts she applied to an
Egyptian court for a declaration of nullity on the grounds of bigamy.
According to Article 12 of the Civil Code her capacity to marry was govemed
by Egyptian Christian law, whereas the husband's capacity to marry was
governed by English law. The court should have looked at English law and
would have then been forced to say that English law did not recognise the first
marriage for lack of capacity. This would however have meant calling into
question the validity of a Muslim marriage in a Muslim state. So instead, the
court said that Article 12 was always subject to Article 28 and that it was
against public policy to consider the first marriage void and to cause this to
affect the second marriage. Islamic law was to be applied. Thus the validity of
the first marriage was accepted, and as polygamy is possible under Islam, the
second marriage was also valid! In reaching this decision, the court rejected
both the national law of the husband and the national (Christian) law of the
wife under which they were married. '

Conversion within the Christian Faith

Many Christians adhere to their faith strictly and would not countenance
the legal trickery involved in conversion to Islam. For some, other pathways
are open - but the courts have made these paths difficult. For example,
conversion from a Christian sect which prohibits divorce to one which permits
it is possible and the national courts give effect to such a change if it is
properly evidenced.

A good example of the problems that arise can be seen in a case?? that was
considered by the Supreme Court (the mahkamat al-naqd) in 1969. Here both
parties were Coptic Orthodox Christians who had married in Egypt according
to the rites of that faith. The Coptic Orthodox church permits divorce on a
number of limited grounds, including adultery by the other spouse.28 The
husband desired a divorce but had no grounds. So he purported to convert to
the Protestant faith, which permitted divorce on wider grounds, and began
attending a Protestant church. However, the courts will only allow such a
conversion to carry with it the right to divorce if the other spouse belongs to a
faith which permits divorce in some form, although rot necessarily on the
grounds claimed. The wife, therefore, knowing this, purported to convert to
the Roman Catholic faith in an attempt to stymie her husband's action. The
case before the Supreme Court centred on the validity of the two conversions.
Conversion to the Christian faiths in Egypt requires more instruction than

27Majmu’at ahkam al-naqd (collection of decisions of the Supreme courts), Session 29/1/69,
Year 20 (Vol.1), pp. 187-192.

28See Maurice Sadiq, Al-ahwal ash-shakhsiyya li-ghayr al-muslimin fi misr, Cairo, 1987.
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Islam as well as clear motives. Further, the different church authorities issue
their own authoritative certificates of conversion after the appropriate steps
have been taken. The Supreme Court tested the sincerity of each conversion
and the proffered documentation and decided that neither party had provided
proof of proper conversion. The husband's action failed.

More recently, however, there have been instances of claimants
atternpting to use Article 6(2) of Law 462 so that it applies to conversions to
different sects within one faith and the lower courts seem to have been willing
to sanction this. By limiting the meaning of the words 'separate sect or
community' in this way, a Christian husband desirous of divorcing his wife
can effect it merely by converting to another Christian sect that accepts
divorce. As the parties then differ in sect, Islamic law is applied and the full
liberality of the Islamic law of repudiation (talaq) is available to the husband.
This is a complete perversion of the spirit of Article 6(2). However, no case
has come as yet to the Supreme Court on this matter and it may be that the
higher courts would strike down such an interpretation. The cases themselves
are not officially reported, but are mentioned in some of the heavily biased
Coptic Orthodox gazettes.

One case in 1978 is of particular interest.29 It is reported that a Coptic
Orthodox husband converted to the Greek Orthodox faith and married again
in that faith. The Court of Appeal in Cairo accepted as valid the argument
based on Article 6(2) that Islamic law applied to determine the validity of the
second marriage and that as Islamic law accepted polygamy the second
marriage was valid and the Islamic law of talaq was available to the husband.
Thus, the court confused the application of the laws and perverted both.

Conversion from Islam

Conversion from Islam creates even greater problems. Apostacy (ridda
or irtidad) was subject to severe penalties in classical Islamic law, including in
some cases capital punishment. Article 2 of the Egyptian Constitution 1980
declares that Islam is the religion of the state, but there is nothing in the
Constitution conceming apostacy from Islam and there is no specific penalty
attached to apostacy under the present secular law of Egypt. Recently,
however, there have been occasional calls by the ‘ulama (Islamic religious
scholars) for criminal penalties to be established. The last such call was in
1978 when a draft law on apostacy prepared by the University of Al-Azhar
(and approved by the maglis ad-dawla) was published.30 This draft law made it
a criminal offence for a Muslim to convert to Christianity and for a Christian

2%Aida Mikhail v. Soliman Yousri Yousefi, Session 21/3/718, Case 104, Judicial Year 94. I
am indebted for this and other cases to Mrs Samiha Lutfallah who is researching a doctorate on
the subject of the treatment of non-Muslims in Egypt.

30This was published by al-Azhar itself unusually in both English and Arabic. The English title
is 'Ordained Penalties (Hudud) of the Shari‘a : Draft Law and Explanatory Memorandum'.
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to seek actively to convert Muslims to Christianity by proselytising. It
provided various punishments including, in extreme cases, the death penalty.

The Christian community in Egypt protested strongly about its possible
application. Pope Shenouda, head of the Coptic Orthodox church, led the
denunciations against the law, announcing the non-celebration of Easter as an
indication of Christian alarm, writing constantly against the law and seeking
audience with President Sadat to indicate the dismay of the whole Coptic
Community in Egypt. The result was that the draft law was delayed and
eventually shelved.

In an effort to halt religious division and supposed subversion, however,
Sadat proposed and the People’s Assembly accepted, a law (Law 95 of 1980)
which made it a crime to propagate views advocating opposition to the state's
political, social and economic system and to engage in shameful conduct. It
became known as the ganun al-‘ayb (literally, the law of shame) and a special
court was set up to deal with offences under it. A special office (that of the
Socialist Public Prosecutor) was created to investigate such crimes. In the
main it has dealt with cases of corruption and has not touched the question of
apostacy Or Conversions.

The ordinary courts however have had to consider occasionally the civil
consequences of apostacy from Islam and their attitude seems to be that any
residual judicial discretion is to be exercised against the interests of the
apostate.

The Coptic gazette reports an unpublished case of 1974 which came
before the court of appeal of Alexandria.3! In the case, a woman, originally a
Muslim, had converted from Islam to Christianity in order to marry a
Christian man in a Christian church ceremony. At the instance of local
Muslims, the public prosecutor brought an action against the couple on behalf
of the state calling for nullification of the marriage on the grounds that it
contravened public policy. The Alexandria court, while accepting that Article
6(2) provided that the validity of the marriage should be governed by
Christian law, held that it was subject to the overriding public policy
provisions of Islamic law. Further, in Islamic law an apostate forfeits any
civil rights on apostacy and hence, having no capacity, cannot marry. An
argument based upon Article 46 of the Constitution which provides that 'the
state guarantees the freedom of belief and the freedom of practice of religious
rites’ was rejected, as it was held to be limited by Article 2 which declares
Islam to be the religion of the state.

An earlier case of the Supreme Civil Court of Egypt is reported and is
couched in even stronger terms.32 Here again a Muslim woman converted to
Christianity in order to marry a Christian man in a church ceremony. A
Muslim neighbour of the couple brought an action for nullity that was taken
up by the authorities. The locus standi of any Muslim to bring such an action

31Saleh v. the State, Suit 25/1972, Session 9/6/74.
32Majmu‘at ahkam al-naqd, Session 30/3/66, Year 17 (Vol. 2), pp. 782-791.
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was upheld by the court on the basis of the Islamic concept of hisba which,
classically, refers to the duty an individual Muslim owes to keep the shari‘a
and uphold the law: in effect to act as a muhtasib, a protector of peoples
morals. The Supreme Court held the marriage between the parties null and
void concluding that an apostate from Islam had no right to marry at all and
that as far as her civil rights were concemed the wife should be considered as
'legally dead’. This decision, which has serious consequences for the life of
the convert, stands alone in the decisions of the Supreme Court and does not
seem to have been built upon or referred to in later cases. It is possible that
the parties publicly and provocatively publicised the conversion, their
Christianity and their new marriage. This might explain why there was so
much anti-neighbourly feeling. It does, however, provide evidence of a
considerable cultural prejudice against apostacy and a willingness to use legal
tools to make the life of the apostate difficult. It is hard not to interpret this as
being done solely as a means to deter others from following the same path.

It remains to be said that the above cases are some of the most startling
examples in Egyptian case law. They are difficult to assess as they are often
only isolated instances and some are not officially reported but only appear in
rather partial and one-sided Christian journals.

Egypt produces law reports following the French model. There is no
rule of precedent as such and only the cases before the highest courts are
reported as guides to the many regional courts of appeal in the application of
the law. Some judges are more traditional than others and certainly the judges
in the lower courts show more traditional and more Islamic traits than their
judicial colleagues in the higher courts. Thus, when the Constitution was
amended in 1980 making Islamic law 'the' principal source of legislation,
many first instance judges began to hand down Islamic punishments for
crimes. All these judgements were reversed on appeal and the head of the
Judiciary, the President of the Supreme Court (the mahkamat al-naqd) stopped
this trend by issuing a judicial circular stating that the Article 2 amendment
did not effect any change in the criminal law, it being for the People's
Assembly to legislate on the basis of the amendment.

Succession to Property

Areas of the law of personal status, other than marriage and divorce also
create problems, although a number of statutes now provide some solutions -
often by the application of Islamic law.

Succession to property, whether for a Muslim or non-Muslim deceased, is
governed by Law 77 of 1943 which is a codification of Islamic law with some
slight amending reforms. Article 6 provides, in accordance with Islamic law,
that 'there is no succession between a Muslim and a non-Muslim', but that non-
Muslims can inherit from one another. Conversion can still create problems
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however as a Supreme Court case of 1970 shows.33 A Christian lady of means
died leaving substantial property and a number of relatives, Her nephew, who
had converted to Islam some time earlier, claimed that his aunt had adopted
Islam just before her death and that he was therefore her sole heir. This self-
serving claim was not subjected to rigorous examination: the evidence of
Muslim servants was accepted and the evidence of the non-Muslim servants
rejected, as Islamic law but not modern Egyptian law requires. Hence, the
nephew obtained all his aunt's property.

Church Lands

One of the most important objectives of the Free Officers Revolution of
1952 was the promotion of social and economic equality through land reform.
The Agrarian Reform Law 1952 limited land holdings to two hundred feddans
(one feddan is approximately one acre). This was reduced in 1956 to one
hundred feddans. Compensation was payable but was not at a market price.
The sequestered land was then distributed to peasant farmers, but the Coptic
church claimed that it was only the Muslim and not the Christian rural
communities which gained.

In 1947 a law of waqf had been promulgated which organised on a
statutory basis the administration of waqf property - property permanently
dedicated to a charitable purpose, which might also include family members of
the dedicator as beneficiaries. All waqf property, Muslim and Christian, was
put under the control and administration of the Minister of Wagf and Islamic
affairs; thus Muslim administrators became involved in the administration of
many Christian waqfs. In 1952 all private family waqf were abolished and
their land holdings sequestered. Apgain the Coptic church claimed that the
sequestered properties were only distributed to Muslim communities.

After Nasser's death in 1970, and following a famous land reform scandal
known as the Kamshish affair,34 Sadat set in train a de-sequestration process
which has resulted in many cases being brought before the highest
administrative courts and has caused some sequestration decrees to be
overtumed, but the process is long and arduous.

Under the Hatti Humayuni of the Ottoman period, still notionally in force
in Egypt, there are restrictions on the building of churches (e.g. they must not
be higher then neighbouring buildings and must not be near mosques) and
these were further reinforced by a presidential decree of 1960 which made it a
condition of building new churches or making repairs to old ones, that
presidential permission was sought and obtained. This has only been sparingly
given.

33Supreme Court Session 19/5/70.
348ee H. Ansari, Egypt: The Stalled Society, Cairo, 1987.
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Finally, the Coptic church suffered its uliimate humbling when Sadat, in
his clampdown of dissidents in 1981, purported to strip Pope Shenouda III of
his powers.

The Coptic church has its method of appointment of its supreme pontiff,
which is effected partly by election and partly by chance. Whoever is chosen
by the designated procedure becomes Pope after an investing ceremony, but
for legal purposes his appointment is announced in the official gazette by
means of a presidential decree. For this reason it was argued by President
Sadat that the Pope was actually appointed by the President - a point of great
controversy for Copts. In 1981 Sadat ordered a crackdown against dissidents
under emergency legislation, which included Nasserists, communisis and
Muslim and Christian fundamentalists. It was by Presidential Decree 491 of
1981 that Sadat purported to depose Shenouda as Pope and appointed a five
man council of bishops to rule the church in his place. Shenouda himself was
also held in the monastery of Anba Bishoy in Wadi Natrun for a period of
over forty months, where he lectured and wrote. Eventually, after Sadat's
assassination, President Mubarak repealed in 1985 the former decree and
reappointed Shenouda Pope. Shenouda and the church brought an action for
damages against the President and Prime Minister for a number of wrongs,
including wrongful deposing and arrest. The Council of State decided that the
President did possess a power to depose, but had no power to appoint a five
bishop council to run the church. It did not award damages.

Conclusion

The treatment of non-Muslim communities in the Middle East has always
been an uncertain and controversial topic. The treatment has varied according
to historical period and to region, but it is perhaps possible to say that on the
whole the treatment historically was generally better and certainly no worse
than the treatment of Muslims in Christendom. In the nineteenth century as a
result of the colonially imposed capitulatory treaties, Middle Eastern countries
were forced to cede considerable powers to non-Muslim communities to order
their own affairs, which included allowing their own courts to operate,
applying their own personal laws and granting them immunities from the local
law. These privileges became intolerable and a clear sign of colonial
dependence. In the modern day, these capitulations having been abolished, the
position of non-Muslim communities is assimilated to that of the local people.
At least as far as Egypt is concerned, the modern tendency has been
increasingly to limit the application of the communities' own law and to
impose Islamic law solutions on non-Islamic situations. This is generally done
by subjecting the ordinary choice of legal rules in the Egyptian Civil Code to
the overriding principles of Egyptian public policy, and through this means, to
Islamic law.
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A comparison with English law would indicate much less readiness to use
English public policy3S to undermine the application of clear choice of law
rules. There is by no means reciprocity of treatment in such cases, which may
be a consideration of which the English courts will take cognisance.
Certainly, it may influence the way English law reacts to calls to protect
Muslims further by law and make of them a particularly favoured community.

35See generally Dicey and Mortis, Conflict of Laws, London, 11th ed. 1987 at chapter 6 on
exclusion of foreign law, especially pp.93 seq: 'The doctrine of public policy has assumed far
less prominence in the English conflict of laws than have corresponding doctrines in the laws
of foreign countries.' But for the opposite view see the cases on recognition of talaq: Zaal v.
Zaal (1983) 4 FLR 284 and Chaudhary v. Chaudhary (1984) 3 AER 1017 in which the lack of
notice given to a wife who is the subject of a talaq was considered to be contrary to English
public policy and a reason for not recognising an Islamic divorce.






4. DIVORCE IN CONTEMPORARY IRAN:
A MALE PREROGATIVE IN SELF-WILL

Shahla Haeri

Much has been written on Islamic divorce and the rights and obligations
of the spouses within it. In this chapter my intention is not to describe yet
again variations of Islamic divorce, though this will be part of the broader aim
of the present endeavour. Rather, I am interested in rendering a critique of the
logic and rationale behind the institution. To do so we would have to discuss
divorce within the context of the contractual structure of Islamic marriage.
The mutual rights and obligations of the spouses in Shi‘i Islam, in my view,
essentially rest on the perception of three predetermined, reinforcing, self-
legitimating, and interlocking axes, namely a legal determinism, a biological
determinism, and a divine determinism.! Looking at the institutions of divorce
and marriage within this triangle of determinisms, I wish to consider the issue,
for the moment, from a male point of view. What does it mean to be a man in
a society like Iran where the divinity, the nature, and the law work hand in
hand to legitimate structural and conceptual inequalities between men and
women? And, what are their implications for male-female relationships?
Given the presumption of the ahistoricity of this cosmological model, a
further question is, how has the dynamic tension between continuity and
change been historically confronted? I am not claiming that there is-a perfect
fit between the perception of the immutability of this model and the actual
male-female relationships or experiences. Nor am I saying that such structure
is necessarily Islamic. Rather my critique has to do with: (a) a textual
discussion of the Shi‘i texts, and (b) the way structural differences have
historically been invoked in order to justify sexual inequalities, or conversely,
the way culturally learmed gender behaviour is used as further proof of
structural differences.2 It is the contention in the present article that this
model, as has been historically represented and maintained by the religious

1 am not setting up these as separate and distinct categories. It must be borne in mind that the
boundaries of these 'determinisms' are permeable and dynamic. For the sake of analytic
discussion I am treating them as if they were separate concepts.

2Qur'anic exegesis has been for too long the monopoly of a small group of learned men who
have arrogated unto themselves its interpretation and representation to the public. Inevitably
therefore their interpretation has gone through a prism of patriarchy, different only in local
flavour. Muslim women, however, have recently begun to rethink issues relevant to their very
existence and everyday life by going to the source of Islamic law, the Qur'an, for fresh
interpretation. Their objective is to produce their own rendition, fafsir, of the Qur'anic verses.
See R. Hassan, 'Made from Adam's Rib ? The Woman's Creation Question', al-Mushir
(Pakistan), 27:3, 1985, pp.124-135; 1d., 'Equal before Allah? Woman-man Equality in the
Islamic Tradition', Harvard Divinity Bulletin, 17:2, 1987, pp.2-4.
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scholars, provides the broader framework for variations of particular male-
female behaviour prevalent in most of the Islamic cultures. As a case in point,
I shall describe and discuss the Islamic regime's efforts in modifying the law
of divorce in Iran. I am mainly concemed with the institutions of marriage
and divorce in Shi‘i Islam but my argument, I believe, is equally relevant to
other schools of Islamic law.

1. Legal Determinism

The key concept in this section is that of contract, ‘aqd, which is the basis
of an Islamic marriage. ‘Aqd is an Arabic term meaning literally to knot or
coagulate. Little has been written on the concept of contract from the point of
view of Islamic jurisprudence. Schacht argues that the most common ground
for an obligation is the contract, ‘aqd, which is the field of 'pecuniary
transactions'.3 As in other forms of Islamic contracts, marriage is a contract
of exchange, requiring agreement of both partners. In exchange for brideprice
(and daily support, later on) that a wife receives, the husband gains a
legitimate right to sexual union with her. The broader outline of a contract of
marriage is divinely determined, and therefore 'laws regarding the rights of
husband and wife cannot be modified by the parties at the drawing up of the
contract'.4 Conditions not contradictory to the basic tenets of the contract (e.g.
reserving the right to choose marital residence), however, may be inserted in
it. It is this possibility of including conditions in a marriage contract that has
provided the Islamic regime in Iran, and other Islamic jurists earlier, with a
legally and religiously acceptable medium for introducing modifications in the
law of marriage and divorce. It is the logic of the contract that I suggest we
look into in order to understand aspects of marital male-female relationships
in Islamic societies.

In the seventh century A.D. the Prophet Muhammed unified the
multiplicity of pre-Islamic modes of sexual unions by outlawing all but one
form of marriage, namely marriage by contract. Fundamental to this
rearranging of the existing social structure was the realignment of the role of
husband and wife into that of the principal transacting parties. As distinct
from the pre-Islamic form of 'marriage of dominion',5 Islamic law recognised
the wife - not her father - to be the recipient of the brideprice.6 Implicit in
this act is a recognition of a degree of women's autonomy and volition. As a
party to the contract, it is the woman herself who has to give her consent -
however nominally - for the contract to be valid. And it is the woman herself,
not her father (custom aside), who is to receive the full amount of brideprice,
be it immediate or deferred.

3. Schacht, Introduction to Islamic Law, Oxford, 1964, pp.194-195.
4Encyclopaedia of Islam, Volume 3, Leiden, Second Edition 1960ff., p.914.
5W. Roberison Smith, Kinship and Marriage in Early Arabia, Boston, 1903, p.92.

6Qur‘an, 4:34; A. Y. Nuri, Hugquq-i Zan dar Islam va Jahan (Legal rights of women in Islam
and in the world), Tehran, 1968, p.118; W. Robertson Smith, Kinship and Marriage in Early
Arabia; R. Levy, The Social Structure of Islam, London, 1957, p. 95.
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In an Islamic marriage, then, a woman is given some legal autonomy in
order to bargain over her own destiny. Ironically, however, the very same
structure that gives her the right to exercise her decision-making power
deprives her of it as soon as she uses it. Prior to signing the contract of
marriage an adult Shi‘i Muslim woman is accorded a relatively independent
legal autonomy, but after the conclusion of the contract she is legally
associated with the object of exchange, and hence she comes under the jural
authority of her husband. This association of women with the object of
exchange is at the heart of the Islamic doctrinal double image of women
(naive/cunning; sexually insatiable/innocent) as well as at the root of the
ideological ambivalence towards them.

An Islamic marriage contract is of course more than a mere exchange of
material goods. As with many other forms of social exchange, a contract of
marriage is at once a legal, religious, economic and symbolic transaction.” The
unique thing in the Islamic marriage contract, however, is the assumption of
ownership and purchase imbedded in this kind of exchange.

Scholars of the Islamic law classify marriage, nikah, as a contract (‘aqd),
but shy away from specifying the type of contracts to which it actually
belongs. This is particularly true in the works of contemporary ‘ulama who
have been made increasingly aware of the implications of the assumptions of
ownership and purchase in the marriage contract for male-female relationship.
Noel Coulson is among the few scholars who have drawn attention to
similarities between a contract of marriage and a contract of sale, bay‘. In his
view, nikah can be classified as a type of sale because it results in ‘the transfer
of an absolute propriety'.8 With this view I concur. Having made this analogy,
however, Coulson does not pursue the argument further. The legal, economic
and social implications of such conceptualisation for marital relationship, I
believe, are far reaching and profound.

Historically almost identical language is used to define the institution of
Shi‘i Muslim marriage. In his monumental and much quoted book, Shara’i‘ al-
Islam, the thirteenth century scholar Hilli defines a contract of marriage as
'that which gives ownership, tamlik, over intercourse, vatye, not like buying a
slavegirl whose ownership entitles her master a right to intercourse'.? In the
tradition of his predecessors, Jabiri Arablu, a contemporary Iranian scholar,
after giving several interpretations of the term nikah, concludes that 'nikah is
a contract for ownership, tamlik, of the use of the vagina’.1® Note here that
Hilli’s distinction is not between existence or lack of ownership, but between

7See M. Mauss, The Gift, New York, 1967, p.76.

8N. Coulson, A History of Islamic Law, Edinburgh, 1964, p.111.

9Muhaqqiq Najm ad-Din Abu al-Qasim Ja‘far al-Hilli, Sharaye* al-Islam, Persian translation
by M.T. Daneshpazuh, Tehran, 1968, p.428. Vatye literally means to stampede, as in the case
of being trampled under the hooves of horses. See 'Ali Akbar Dihkuda, Lughat Nameh,
Tehran, 1959, s.v.; and Hans Wehr, Dictionary of Modern Written Arabic, ed. by J. M.
Cowan, London, 1976, p.1078.

10M. Jabiri Arablu, Farhang-i Istilahat-i Figh-i Islami dar Bab-i My’ amilat (Encyclopaedia of
Islamic legal terms regarding transactions), Tehran, 1983, p.175.
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what I call a 'complete ownership’, as in the case of owning a slave girl, and a
'partial ownership', as in the case of a contract of marriage. Hilli's
ambivalence regarding similarities between a contract of sale and a marriage
contract is underscored by yet another of his definitions of nikah. He classifies
marriage as 'that type of contract which ensures domination over vagina, biz’
(or buz’) without ownership, milkiyyat."! Having said so, however, he
immediately adds: “Aqd (i.e. marriage) and ownership do not mix'.}2 This is
to say, a man may marry some one else's slavegirl, but not his own. Under his
ownership she can be either his concubine or his wife, but not both. Since he
can already have sexual relations with his slave girl, marrying her would be
redundant. The linguistic phraseology used in this injunction masks the actual
legal implications of a marriage contract which entitles the man to own ‘parts’
of his wife's body and by extension herself.13

Because marriage is a contract, from an Islamic point of view, the
phenomenon of intercourse, vatye, is inevitably intertwined with monetary
exchanges. The Islamic maxims, 'sexual relations invoke either payment or
punishment', and ‘intercourse is respected’ (vatye muhtaram ast), are
repeatedly invoked to indicate legitimacy - or its absence - in a sexual
relation.l4 The underlying assumption here is twofold. First, as 'purchasers’ in
a contract of marriage, men are 'in charge' of their wives because they pay
for them,!s and naturally they ought to be able to control their wives'
activities. Secondly, women are required to submit that for which they have
been paid - or promised to be paid. It follows therefore that women ought to
be obedient to their husbands.

1IHilli, Sharaye* al-Islam, p.517.
121pig.

13Despite his vehement objection to the conceptualisation of marriage as a contract of sale, and
of women as an object, Ayatollah Mutahhari writes in a moment of spontaneity: 'Islam
recognises the man as the buyer, kharidar, and the woman as the owner of the object, saheb-i
kala'. Murtaza Mutahhari, Nizam-i Huqug-i Zan dar Islam (Legal Rights of Women in Islam),
Qum, 1974, p. 232.
14Mahdi Ghazanfari, Khudamuz-i Luma ik, Tehran, 1957, vol.1, p.130; Hilli, Sharaye* al-
Islam, p. 450; Abulfutuh Razi, Tafsir (Interpretation), Tehran, 1963, Vol.3, p. 362; Shaikh
Abu Ja'far Muhammad Tusi, An-Nihaya, Persian tr. By M.T. Danishpazhuh, Tehran, 1964,
p.477; see also S. Murata, Izdivaj-i Muvagqar va Asar-i [jtima ‘i-i An (Temporary marriage and
its social effects), M.A. Thesis, Tehran University, 1974, p. 51.The exchange of this money is
so indispensable that even in the case of an ‘intercourse on the account of a misunderstanding',
vatye-i bih shubhih, some money in the form of brideprice must be given to the woman in
order to ensure legal and moral propriety. See Tusi, An-Nihaya, p.477; Hilli, Sharaye’ al-
Islam, p.520; Muhammad Ja‘far Langarudi, Huqug-i Khanivadih (Family law), 1976, pp.28,
84; Sayyid Husain Imami, Huquq-i Madani (Civil Law), Tehran, 1971-1974, Vol. 4, pp. 26-
27; Cf. also S. Shafa, Tauzih al-Masa'il: Pasukhi bih Pursishhay-i Hizar Salih, Paris, 1983,

.710-711.

5Qur'an, 4:34,
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II. Biological Determinism

No one can deny that most, if not all, married men have
had sexual relations, legitimate or illegitimate, with other
women. Is it wise then to forbid married men from having
relations [of temporary marriage] with other women? Is
such a law just and in accordance with human nature? Of
course not. Such law has not been practical and will not be
sollé

In this section I focus on the concept of nature, fitrat, which forms the
core of the Shi‘i ideological assumptions regarding the unique nature,
function, and status of man and woman and their mutual rights and
obligations. The essence of human nature and the cultural differences between
the sexes are believed to be rooted in biology, in human anatomy. Making a
fundamental and paradigmatic analogy between humans and other 'animal
pairs' in referring to man, woman, and their relationship, the Shi‘i ‘ulama
always invoke 'the law of nature', ain-i fitrat.?” The late Ayatollah Murtaza
Mutahhari (d.1979), one of the most influential, articulate and prolific
contemporarty Shi‘i ‘ulama, has argued: 'The difference between woman and
man is not the result of an [historical] accident. That is why we do not need
to look for its causes into historical and social circumstances {ie feudalism,
capitalism] in order to learn about men's (innate] sense of protection {for
women] and women's [innate] sense of seeking refuge [in men]. Women
psychologically and physically want to put themselves under men’s protection,
himayat. Therefore this difference [between man and woman] is not because of
historical and social causes. Rather, it is due to natural, fitri, reasons'.!3

That men and women are biologically different is self evident. My
objection is to muddling cultural construction of gender with law of nature,
and to using physiological differences as justification for the existing sexual
inequalities: for instance, in keeping women from becoming judges, or giving
men licence to indulge in plural marriages or unilateral divorces. ‘Nature has
given the man', says Ayatollah Mutahhari,

the key to the natural breakup of marriage. It is the man
whose disinterest and unfaithfulness toward the woman sets off
a similar response in his wife. On the contrary, the woman’s
disinterest, if it is initiated from her, has no bearing on the
man’s affection for her: it might even make him more eager.

16A. A, Muhajir, 'Ta‘addud-i Zujat va Mut‘a’ (Polygamy and mut‘a), in Majallih-i Kanun-i
Sar Daftaran, 10, 1974, p.20.

17Mutahhari, Nizam-i Huguq-i Zan dar Islam, p.211; Sayyid Javad Mustafavi, 'lzdivaj dar
Islam va Fitrat (Marriage in Islam and natural disposition)', in Nashriyih-i Danishkadihi-i
lahiyat va Mg ‘arif-i Islami-i Danishgah-i Mashhad, Mashhad, 1972, pp.159-60; Nuri, Huqug-
i-Zan, pp.15-37.

18Cited in Zan-i Ruz, 1988 (#1169), p.11. See also Zan-i Ruz, 1986 (#1164), p.12-13.
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So the man’s disinterest and cooling off is the death (marg) of
the marriage, signifying the end of family life. But a similar
situation in the case of women indicates a momentary disease
that can be cured. It is not an insult for a man to keep his
disinclined beloved by force of law, so that he can eventually
tame (ram) her. But it is an unbearable insult for the woman
to appeal to the law in order to keep her protector and her
beloved [from divorcing her].!9

Shi‘i law acknowledges male sexuality and accommodates it by principles
of polygamy, concubinage, and unilateral divorce. Concubinage in the form of
slave ownership is all but obsolete in most Islamic societies. Polygamy in Iran,
however, takes at least two forms, permanent marriage, nikah, and temporary
marriage, mut‘a, (or sigheh in Persian vernacular). This is to say, a Shi‘i
Muslim man is permitted to marry up to four permanent wives. This he shares
with men of other schools of Islamic law. Additionally, he can legitimately
contract an unlimited number of temporary marriages simultaneously or
serially. This is unique to Shi‘i Islam. Whereas a contract of permanent
marriage is similar to a contract of sale, temporary marriage structurally is
similar to a contract of lease.20 Temporary marriage is essentially a verbal
contract in which a man and an unmarried woman (virgin, divorced, or
widowed) agree to marry for as short or as long as they desire. In exchange
for the brideprice (known as reward, ajr, and not mahr, as in permanent
marriage)?! a temporary wife receives, the man gains a legitimate right to
sexual union during the time they are married. Children born of temporary
unions are legally protected, though socially stigmatized. There is no divorce
ceremony in this form of marriage. At the end of the specified time the
marriage is automatically dissolved and the partners part company. Shi‘i
Muslim women, unlike men, are forbidden from engaging in more than one
contract of temporary marriage at a time. After the expiration of the
temporary marriage, no matter how short, women have to observe a period of
sexual abstinence for two menstrual cycles or 45 days.22

19Mutahhari, Nizam-i Hugug-i Zan dar Islam, pp. 284-285.

OTheses issues are more fully argued in S. Haeri, The Law of Desire: Temporary Marriage in
Shi‘i Iran, London, 1989.
211n the Qur'an (4:24) the exchange of this money is referred to as ajr (literally wage or
reward), in order 1o set it apart from brideprice (rnafr) in the contract of permanent marriage.
Many contemporary Shi‘i scholars, however, have used the termn mahr to refer to both forms of
marriage payments. Popular usage also follows the same tendency.

For a complete description of mut‘a marriage see: Tusi, An-Nihaya, pp.497-502; Hilli,
Sharaye’ al-Islam, pp.515-528; Ghazanfari, Khudamuz-i Luma‘th, Vol.2 pp.126-134; M. H.
Kashif al-Ghita', A’in-i Ma, Qum, 1968, p.372-392; Ayatollah Ruhullah Khomeini, Tawzih
al-Masa'il, Tehran, 1977, para.2421-2431; Mutahhari, Nizam-i Huquq-i Zan dar islam, pp.
21-52; Ahmad Bihishti, Shinakht-i Isiam, Tehran, n.d., pp.329-335; Sayyid Husain Yusifi
Makki, Mut‘a dar Islam, Damascus, 1963; M. Shafa‘i, Mut‘a va Asar-i Huqugqi va Ijtima‘i-i
An, Tehran, 6th ed. 1973; Imami, Huquq-i Madani; S. Murata, Izdivaj-i Muvaqqat va Asar-i
Ijtima‘i-i An, Tehran, 1974; M. J. Langarudi, Huquq-{ Khanivadih, Tehran, 1976; N.
Katuzian, Huqug-i Madani-i Khanivadih, Tehran, 1978; For English sources refer to S.
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Against the Sunni ‘ulama’s chronic objection to lack of moral propriety
of temporary marriage and its legitimacy, the Shi‘i ‘ulama have argued in
favour of temporary marriage with various degrees of intensity and
conviction. The Shi‘i ‘ulama’s justification for legitimacy of temporary
marriage has been consistently and chiefly a sexual one. In their view, while
the objective of permanent marriage is procreation, that of temporary
marriage is recreation, sexual enjoyment.23 Although the Shi‘i ‘ulama’s
emphasis has shifted after the revolution of 1979, their rationale all along has
been that men need to have a substitute wife when they are away from their
wives, or when their own wives are unavailable for whatever reason.

A contract of marriage of either form obliges a woman to be obedient to
her husband. In an Islamic marriage obedience, tamkin, is not merely a
culturally accepted behaviour for women. It is rather a binding legal
obligation. Not only the logic of the marriage contract demands that from
women, it is also sanctioned in the Qur'an. As the 'purchaser’ in the contract
(the one who pays for the woman), legal and cultural mechanisms must be
provisioned so that he can take 'possession’ of the object of sale.2* The prompt
payment of a wife's maintenance is tied in -with her obedience, tamkin, and
good behaviour towards her husband. The importance of obedience - which is
legally binding on married women - is repeatedly underscored in the Qur'an,
resonating in the literature of the religious elite as well as in popular culture
throughout the centuries. Men are advised to treat their disobedient wives
accordingly : 'As for those of whom ye fear rebellion, admonish (banish)
them to the beds apart, and scourge them. Then if they obey you, seek not a
way against them. Lo! Allah is ever High, Exalted, Great'.25

Avyatollah Khomeini's comments are indicative of the continuity of his
predecessors’ rationale. 'A permanent wife', he writes, ‘must not leave the
house without her husband's permission, and must submit, taslim, herself for
what ever pleasure he wants... In this case her maintenance is incumbent upon
her husband. If she does not obey him, she is a sinner, gunahkar, and has no
right to clothing, housing, or sleeping...”2¢ Majlisi, the most prominent
seventeenth century Shi‘i scholar, relates the following sayings from the

Haeri, Law of Desire; Rubin Levy, Introduction to the Sociology of Islam, London, 1931-
1933, Vol.2, pp.131-190; A. A. Fayzee, Outlines of Muhamadan Law, Delhi, 1974, pp.117-
121.

237Tusi, An-Nihaya, Pp-497-502; Hilli, Sharaye’ al-Islam, p.524; Khomeini, Tawzih al-
Masa'il, para.2421-2431; Mutahhari, Nizam-i Huguq-i Zan dar Islam, p.38.

24Qur‘an 4:34 and 2:223.

25Qur'an 2:34; see also R. Maybudi, Kashf al-Asrar va ‘Uddat al-Abrar, Tehran, 1952-61, for
an interpretation of the Sura of Women, at Vol.2, 1952, pp.401-792.

26Khomeini, Tawzih al-Masa’il, para. 2412-13; see also Khomeini, The Practical Laws of
Islam, Tehran, 1983, p.115; Hilli, Sharaye’ al-Islam, pp.715-32; Tusi, An-Nihaya, p.483;
Imami, Huqug-i Madani, Vol.4, p47; Langarudi, Huquq-i Khanivadih, p.173; S. Ardistani,
Islam va Masa'il-i Jinsi va Zanashu'i, Tehran, n.d., p.239; Schacht, An Introduction to Islamic
Law, p.166.
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Prophet : 'Any time a husband wants to have intercourse with his wife she
should not deny him, not even if she is riding a camel'.27

The law is not totally oblivious to female sexuality, however. A married
man is to spend every fourth night with one of his wives, if he has more than
one. This is known as the right of sleeping arrangement. If he has less than
four wives he can of course spend as many nights with her as he desires. But it
should not be less than every fourth night with one of his wives. While he is
expected to spend his time with one of the wives, he is not required to be
intimate with her (them). In fact women are often advised not to be too
demanding in expecting performance from their husbands. Once every fourth
month, however, a husband is legally required to have intercourse with his
wife. This is called the right of intercourse, which if denied can be used as a
ground for complaint by a woman.

The assumption here is that biologically, men and women have
fundamentally different sexual make-ups and needs. Whereas men cannot
sexually restrain themselves and must be satisfied on demand, women can and
must wait for their turn. Legally, too, as 'purchaser’ in the marriage contract,
and as one who supports the woman, a man should have total control over the
object of the sale, ie her sexuality, and by extension, herself.

III. Divine Determinism

'When ye (men) put away women, put them away for their
(legal) period, and keep your duty to Allah, your Lord.
Expel them not from their houses nor let them go forth
unless they commit open immorality'.28

'Of all things permissible, divorce (talag) is the most
blameworthy." The Prophet Muhammad.

The Ayatollah Mahdavi Kirmani, head of Family Courts in Iran and a
contemporary Shi‘i scholar, was asked to comment on Muslim women's rights
and obligations in divorce. He related the following story,"Imam Ja‘far as-
Sadiq said, ‘My father contracted a wife for me. She was temperamental, bad
akhlaq. 1 complained to my father. He said 'What is preventing you from
divorcing her ? God has given you this right."29

Obedience, tamkin, is the key concept we focus on in this section. The
comerstone of the Shi‘i worldview regarding social order is that of obedience.
Islam means submission and obedience. Like the concepts of contract and
nature, the concept of obedience has the characteristics of a 'root paradigm'.30

27Muhammad Bager Majlisi, Hulyar al-Mustagin, Tehran, n.d., p.76.

28Qur'an, Sura of Divorce:1

29Cited in Zan-i Ruz, 1985 (#1046), pp.40-41.

30Root paradigms ‘have reference not only to the current state of social relations existing or

developing between actors, but also to the cultural goals, means, ideas, outlooks, currents of
thought, patterns of beliefs..., which enter into those relationships, interpret them, and incline
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The social system is based on the assumption of obedience, functioning at a
series of concentric levels. Social order is thus maintained if man is obedient
to God, ordinary people are obedient to the supreme leader, ie the king or the
imam, women are obedient to their fathers and husbands, and children are
obedient to their fathers. Constituting the dominant morality, obedience thus
becomes a powerful disciplinary ‘agency’ in society, and ensures the smooth
and proper functioning of social order. In the absence of obedience chaos will
reign. Thus a disobedient woman is labeled a nashiza, a rebellious one who has
to be punished, for her action brings about disorder and chaos.

Being a contract, an Islamic marriage inevitably has its own demise built
mto its structure. Although Islamic teachings generally discourage divorce,
nonetheless Islamic law does give the husband the unilateral right to divorce
his wife or wives. This right is sanctioned in the Qur'an and as such is
divine,3! and therefore unchanging. Divorce is but one variation, though the
most important one, of the break-up of marriage. An Islamic marriage may
also be brought to an end through a judicial decision, or an annulment. In
addition, the logic of marriage contract entitles a husband to returm the 'goods’
anytime he does not wish to keep them. Theoretically nothing stands in his
way. The logic of the contract gives him the right, the law of nature dictates
it, and the divine law blesses it.

It might be asked here that if marriage is a contract of exchange
requiring both the husband and the wife's agreement for its effectiveness, then
how is it that its termination is essentially a prerogative of the man. Here lies
the most important distinction between a contract of marriage and a contract
of sale. A contract of sale establishes a legal relationship between any two
individuals (or groups). Although it is an irrevocable contract, it may be
canceled by either party only if instances of fraud, deception, defect, or
others, are discovered after concluding the contract. But a contract of
marriage is both irrevocable and revocable simultaneously. This is to say, as
far as the husband is concerned, a contract of marriage is permissible, jayiz,
and revocable; he can divorce his wife any time he wants. The same contract,
however, becomes irrevocable, lazim, as far as the wife is concerned.32 She
cannot terminate the contract unilaterally; that right is reserved for her
husband only. Under special circumstances, however, should she desire a
divorce, she has to go to court. There her request has to be litigated upon and
agreed to by her husband. In addition to a legal relation, a contract of
marriage legitimates a sexual relation between a man and a woman. Although
the husband becomes legally in charge of the object of sale (women's sexual
and reproductive organs), the object in fact remains in possession of the
woman herself. Conceptually, therefore, a man gains a double relation to his

them to alliance or divisiveness’. See V. Turner, Dramas, Fields, and Metaphors, Cormell,
1974, p.64.

31Qur'an 2:226-237, and Sura of Divorce.

32 An irrevocable (lazim) contract is the type of contract in which neither party has the right to
cancel the contract unilaterally unless under special circumstances. See Aqa Muhammad
Sangalaji, Kulliyat-i ‘uqud va Iga‘at va Qanun-i Riza’ dar Islam, Teheran, n.d., p.13.
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wife; one to her sexual and reproductive organ as the object of sale, and the
other to her as a person.33 Acting as an intermediary between God and his
wife, a husband is empowered to act autonomously. Just as divine command
supersedes man-made laws, a husband's wish takes precedence over those of
his wife. It follows that, although marriage is essentially a contract of sale in
form and procedure, its termination does not necessarily require mutual
consent.

According to Shi‘i law a divorce may take several forms, the most
common form of which is the revocable divorce. A revocable, rij‘i (literally
returnable), divorce is a semi-final divorce in which the bonds of marriage
are not completely severed. Although the husband and wife are separated from
each other, the wife cannot marry within the next three months following her
divorce, and the husband has the right to return to his wife during this period
and to resume his marital duties. Just as he has the right to retumn, she has the
right to be supported. On the other hand the husband's right to return is
unilateral, meaning that legally the wife’s consent is not sought.34 Islamic law
stipulates that a man may divorce his wife twice and then return to her during
the waiting period. But after the third time the divorce is no longer
revocable. It becomes ‘irrevocable'. Unlike Sunni law that permits the
pronouncement of a triple ‘I divorce thee' at once, Shi‘i law prohibits such an
act, and views it not to be legally binding.

An irrevocable (ba'in) divorce is when the dissolution of marriage is final
from the moment of pronouncement. In this form of divorce the husband's
right to return and the wife's right to maintenance are both curtailed. The
wife however has to abstain from sexual intercourse by observing her allotted
three months waiting period. Divorce of a woman who has been repudiated
twice under the revocable kind, that of a woman past her menopause and of a
girl who has not reached the age of menstruation, are all irrevocable. In the
former two cases, however, the wife is also not bound to maintain abstinence
after divorce.

The existence, or absence, of certain conditions in the marriage contract
gives both the husband and wife an option to annul the marriage contract.33
Because of the greater sociological dimension of marriage, Imami argues,36
the option to annul a marriage contract is limited to three out of several other
variations of cancellation specified for a contract of sale. Although the marital

33For a discussion on this point see Haeri, The Law of Desire, Ppp-66-67.

34K homeini, Tawzih al-Masa'il, para.2525; Langarudi, Huquq-i Khanivadih, pp.245-248;
Katuzian, Huquq-i Madani, p.382. Before Islam a husband could apparently return to his wife
indefinitely, and could thus keep her in such a suspended state. The Prophet Muhammad put an
end to this practice by limiting to three the number of times a husband could repudiate his wife
and take her back again (Qur'an 2:231, see also Maybudi, Kashf al-Asrar va ‘Uddat al-Abrar,
vol.1, p. 617; Langarudi, Huqug-i Khanivadih, p.92).

35Ymami, Hugqug-i Madani, Vol. 4, p.363; Schacht, Introduction to Islamic Law, p.148.
36Imami, Hugugq-i Madani, Vol. 4, p.363.
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relation is severed, the annulment of marriage is not legally equivalent to
divorce 37

Divorce and annulment are each other's antithesis, each reflecting the
divine and secular dimensions of marriage contract respectively. Whereas
divorce cuts across the taw of Muslim contract of sale by being the exclusive
right of the husband, the annulment of marriage follows directly the
procedures and format of a contract of sale: it is a mutual right.

Since the revolution of 1979, attempts have been made to ‘purify’ Iranian
family law, and to harmonize it with the shari‘a as presently interpreted and
implemented by the Islamic regime. Despite the changes made in the Iranian
civil law in the early 1930s, however, Iranian family law never significantly
deviated from the basic tenets of Shi‘i law. It has been essentially a verbatim
codification of the shari‘a.3® Because of an ongoing tension in the
understanding of the law, the Islamic regime has been recently trying to adopt
a policy to standardise (vahdat-i raviyya) different interpretations of the
shari‘a.??

Using the concept of contract as a paradigm, the Islamic regime has
introduced some modifications in family law. This is to say, while the greater
boundaries of the law have been left unchanged, conditions can be included in
the contract to temper a man's right to plural marriages and unilateral
divorce. The idea of including conditions in the marriage contract is hardly
an innovation. Traditionally, alert women and concerned parents have
required conditions favourable to the woman to be inserted in a marriage
contract in order to safeguard her rights. On this basis, the Islamic regime has
proposed twelve conditions that are to be read to the husband and wife at the
time of signing the marriage contract, and every single one of them has to be
signed by both husband and wife in order for them to be legally effective. In
fact the major reason for many of the ‘ulama's objection to the original
Family Protection of Law of 1967,4° had to do with the requirements of the
contract. In the Family Protection Law of 1967 the clauses concemned with
limitation of plural marriages and unilateral divorce were automatically
inserted in all marriage contracts regardless of whether a man agreed to them.
The ‘ulama regarded this as un-Islamic and thus illegal. Instead, in the new
version of family law, they have emphasised the role of the contract, giving
husband and wife a chance to agree on the conditions of their marriage
contract.

In the present regime's version, only those conditions that have the
signature of both husband and wife are legally binding. Whether the spouses
decide to sign only one, or choose to sign none of the conditions, the marriage
contract is still valid. The first condition in this new set of modifications is

37Hilli, Mukhtasar-i Nafi*, p.238; Imami, Hugqug-i Madani, Vol. 4, p.476.

38See A. Banani, The Modernisation of Iran, 1921-41, Stanford, 1960.

39see F. Qurbani, Majmuih-i Kamil-i Qavanin va Mugarrarat-i Hugquqi, Tehran, 1988.

40see D. Hinchcliffe, 'The Iranian Family Protection Act', in International and Comparative
Law Quarterly, 17:2, 1968, pp.516-521. The law was further modified in 1975.
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specifically related to right of the woman at the time of divorce. It reads: 'In a
marriage contract, if a divorce is not requested by the wife and if in the
court's judgement the request of divorce is not due to her ill temper and
behaviour, then the husband is required to pay her up to half of his income
eammed during the time they have been married together, or something
equivalent to it as deemed appropriate by the court'.4!

There are obviously several flaws in this condition. To begin with, the
request must not come from the wife, since that goes under the category of
divorce of the khul‘ kind with its own different set of requirements. In this
case not only must a wife forgo her brideprice, she must even pay something
in order to buy her freedom. Her right to apply for dissolution of marriage,
however, is qualitatively different from that of the man's: she cannot
implement her decision unilaterally. Not only must the demand for divorce be
litigated, but her husband has to agree to it. A woman may initiate divorce and
buy back, as it were, her freedom. The Qur'an puts it this way: 'It is not
lawful for you that ye take from woman aught of that of which ye have given
them; ....And if ye fear that they may not be able to keep to the limits of God,
in that case it is no sin for either of them if the woman ransom herself'.42

Properly speaking, khul‘ means to take off, e.g. one's clothes. In a
metaphorical language the Qur'an refers to man and wife as each other's
‘'wear’, that clothe and cover one another.#> A divorce of the khul® kind is
usually initiated by a woman who feels strong repugnance towards her
husband and is no longer willing to 'wear' him. Because marriage is a
contract, and because some money in the form of brideprice has been
exchanged, actually or symbolically, the wife therefore may obtain her
freedom in exchange for some money more or less equal to her brideprice.
Significantly, khul® is not a unilateral privilege for women, the same way
repudiation (talaq) is for men. Rather, it is considered as a contract of
exchange, in which mutual agreement and acceptance play fundamental roles.
Legally speaking, therefore, khul® is not the equivalent of talaq, though it
serves the same purpose. This is why the term khul* and not the word talaq is
used. Although local custom may greatly influence the custom of khul‘, in a
Muslim tradition 'khul® can never be enforced unilaterally by the wife
herself'.#4 This means that the husband must agree to it, for khul‘ is a contract,
and so requires mutual consent by both husband and wife. A divorce of the
khul® kind is irrevocable: the husband and wife both forgo their respective
rights to return and to maintenance during the wife's three months waiting
period.45

41For a detailed description see fran Times 1986 (#760), 1, 11.

42Qur'an, 2:229.

43Qur'an, 2:187.

44N, Coulson, Conflict and Tensions in Islamic Jurisprudence, Chicago, 1959, p.19.

45Hilli, Mukhtasar-i Nafi, Persian tr. by E. Yarshater and M.T. Danish Pazuh, Tehran, 1964,
p.257; Khomeini, Tawzih al-Masa'il, para. 2528; Langarudi, Huquq-i Khanivadih, p.252,;
Robertson Smith, Kinship and Marriage, p.92; Levy, The Social Structure, p.122. Another
variation on the theme of divorce is mubard’ a, separation. Here the feeling of dislike is mutual.
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Secondly, the divorce must not be caused by the wife's 'ill temperament
and behaviour'. Determination of a wife's good or bad temperament is a
totally subjective matter based on a husband's interpretation of her behaviour.
Potentially a wife is always in danger of being accused of disobedience,
nushuz.46 Whereas a husband, given his unilateral right to divorce, does not
need to provide any proof of the actual incompatibility ,of his wife's
behaviour, a wife must prove her husband's ill treatment in order to get the
court to even hear her out.4?

Thirdly, assuming that she emerges successfully from the first two
ordeals, she will receive up to half of his income earned during their married
life. This again has left many women and men confused. It does not mean that
a man will have to give half of his income to his wife automatically. Nor'does
it mean that it will be half of his wealth, but only up to half of his income or
an amount equivalent to it as deemed appropriate by a judge. Most
importantly, the whole affair is null and void if the husband refuses to sign
each and every one of these conditions to begin with. According to one
report,*® in the month preceding Ramadan alone, more than a hundred
marriage engagements were broken off at the last minute when the man's
family came to know of the implications of these conditions. This was partly
due to the fact that the 'law' was relatively new and that no concerted effort
had been made to educate the public about it beforehand. Some women, on
their part, knowing that there are always other women who are willing to
contract a marriage without these conditions, or feeling the pressure of the
moment, or facing the fear of loosing their opportunity, agree to forgo these
conditions, only to leave themselves vulnerable to the built-in insecurities of
the marriage contract, and to the whims of a capricious spouse. In addition,
women could even be prevented from taking possession of those items that
they brought to their husbands' homes at the time of their marriage if they
neglect to make a list and have it signed by their husbands. The wife needs to

Like divorce of the khul* kind, mubara’a is an irrevocable divorce, meaning that no provisions
are envisaged for the spouses during the wife's waiting period. Here, too, she has to ransom
herself by paying something equal to or less than her brideprice to her husband in return for her
freedom. It ought not be more than her brideprice, because in this situation neither one is happy
with the marriage; see the above sources,

46Nushuz is a legal category meaning disobedience of one's marital duties. It includes both
husband's refusal to support his wife and the wife's refusal to grant her husband's wishes,
particularly in sexual matters (Langarudi, Huqug-i Khanivadih, p.173; Imami, Huquq-i
Madani, vol. 4, p.453). Popularly, a 'disobedient' woman is labeled nashizih, which is a
pejorative term. Not only is the husband spared such a pejorative cultural categorisation, he can
use his discretion in interpreting his wife's disobedience and execute his privileges
accordingly. One of my informants who did not share her husband's eccentric taste
('unnatural’, as she put it) in matters of sexuality was denied financial support because her
husband accused her of disobedience.

47A young woman who was physically abused by her husband was told by the court that she
must provide evidence before he would be issued a warning. In other words, she had to
convince the judge that her husband had been ill-wreating her, before she could proceed to file
for divorce; whilst her husband accused her of disobedience and refused to provide
maintenance for her or divorce her. Zan-i Ruz, 1989 (#1211), p.52.

481ran Times, 3 June 1986 (%760), p.1.
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prove her ownership over her own belongings. Faced with all kinds of
problems and tensions, the popular woman's weekly magazine Zan-i Ruz has
been publishing a series of articles informing women of their rights, and
emphasising the fact that unless women sign every single condition in their
marriage contract, they will have no recourse in case their marriage falls
apart.4?

Knowing that divorce is their divine right, and that they do not have to
provide a divorced wife beyond her three months waiting period (that is, if
divorce is of the revocable kind), very few men sign these conditions
voluntarily. One marriage contract is as good as any other. If a woman or her
family insist that the potential husband sign these conditions, he can always
cancel the marriage altogether and look for another woman. Even if some
men do sign these conditions, when the time comes they may not necessarily
leave it unchallenged. They still have the right to refuse to divorce their
wives. Or conversely, they can make life so miserable for their wives to force
them to start a divorce procedure. In this case not only does the husband not
have to give his wife anything, he is even entitled to receive some
compensation since the separation will fall under khul‘. One can read in Zan-
Ruz many stories of injustices done to women at the time of divorce, and the
pain many women face by denial of custody over their children, lack of
proper payment, ¢tc.

The ambivalence the ‘ulama feel regarding classification of marriage as a
contract stands in sharp contrast to the clarity of their position on the
contractual nature of marriage as far as divorce is concerned. They put
emphasis on the contractual logic of marriage in order to provide changes in
the law of divorce to spell relief for women. What they have consistently
chosen to neglect is the fact that men and women do not negotiate a marriage
contract from a position of social, psychological, economic, or legal equality.
This is where the tension lies, and where most of the confusion surrounding
the spouses’ expectations of marital relations arises. On the one hand the
‘ulama object strongly to the notion that brideprice functions like price in a
contract of a sale, or that reward in a contract of temporary marriage is like
the wage earned by a lessee.5¢ On the other hand, in discussing divorce and
deciding its outcome they emphasise the role of contract and the sanctity of the
initial agreement between the spouses. This seems to have created a genuine
bewilderment in the minds of many Iranians, particularly those who must rely
on oral knowledge.

The Shi‘i doctrinal images of men and women as conveyed through
different forms of marriage contract and divorce are determined on the basis
of a set of preordained hierarchical divine commands and biological, legal,
and 'matural’ rights. Because of the inherent assumption of ownership and
purchase in an Islamic contract of marriage, although both men and women

49Zan-i Ruz, 1988 (#1178), pp.18-19, 48, and (#1186), p.14-15; see also various issues of
Zan-i Ruz in the period 1987-1989,

50Sce Mutahhari, Nizam-i Hugqug-i Zan, pp.193-242.
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are assumed to be partners in the contract, only men are automatically and
ideologically perceived to be complete, full' individuals: biologically, legally,
socially, and psychologically. They are considered to be independent,
superior, and dominant. Ironically, however, while women are objectified and
relegated to the realm of nature, and consequently considered to lack self-
control, in essence, Shi‘i law and ideology acknowledge the urgency,
vulnerability, and unpredictability of male sexuality by legitimating sexual
gratification through various institutions such as permanent marriage,
temporary marriage and concubinage with one's own bond maidens, as well as
through the institution of divorce.






S. SHI'ISM AND SUNNISM IN IRAQ:
REVISITING THE CODES

Chibli Mallat

Introduction

Our purpose is to examine the significance of the Sunni-Shi‘i unity (or
divide) in Iraq upon the adoption of a unified Code of Personal Status in 1959.
By way of caveat, it must be emphasized at the outset that several constraints
are characteristic of any research on Iraq. Sources are scarce, and reports of
the shari‘a courts were not accessible. The development of case-law, which
Professor Anderson had described in his seminal commentary on the Code in
1960 as central to the analysis of the status of personal law,! has therefore not
been possible. But there were other ways which could be probed, and the
present essay looks into the problems across the Shi‘i-Sunni divide which the
Code faced in its early days. The discovery of a treatise emanating from the
Shi‘i circles most opposed to the unification of the law, as well as the milieu
which formed the backbone of this opposition, will serve as points of focus for
a reassessment of the Iraqgi family Code in its 'unified personal law system v.
community personal laws' dimension.2

The treatise which forms the basis of the reassessment was published in
Najaf in 1963. It was written by a promising young scholar, Muhammad Bahr
al-‘Ulum.3 Bahr al-‘Ulum, who was bomn in 1927, belongs to a Shi‘i family
famous for its scholarship in the law, and he himself continued to publish

1See Norman Anderson, ‘A Law of Personal Status for Iraq', International and Comparative
Law Quarterly, 1960, pp.542-564, at p.545; Y. Linant de Bellefonds, 'Le Code du Statut
Personnel Irakien du 30 Décembre 1959', Studia Islamica, 1960, pp.79-135. In Arabic, a
comprehensive early study is Muhsin Naji, Sharh Qanun al-Ahwal ash-Shakhsiyya, Baghdad,
1962. Law 188 of 1959 (Qanun al-Ahwal ash-Shakhsiyya) can be found in the Appendix to
this book, as well in the Iraqi Official Journal, al-Waga'i‘ al-‘Iraqiyya, Issue 280, 30.12.
1959. The 1963 Amendment appears in issue 785, dated 21.3.1963. For subsequent
Amendments, see the Conclusion to this chapter. On personal status in Irag, see also ‘Ala’ ad-
Din Kharufa, Skark Qanun al-Ahwal ash-Shahkhsiyya, 2 Vols, Baghdad, 1962-1963;
Muhammad Shafiq al-‘Ani, Ahkam al-Ahwal ash-Shakhsiyya fil- ‘Iraq, n.p., 1970.

20n this question, see the Introduction to this volume.

3Muhammad Bahr al-*Ulum, Adwa’ ‘ala Qanun al-Ahwal ash-Shakhsiyya al-‘Iragi (Lights on
the Iraqi law of personal status), Najaf, at the Na‘man press, 1963. For convenience, the book
will be referred to in the main text of this chapter as Adwa’, followed by the page number.
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prolifically in various fields of the shari‘a.# Once a shar‘i judge, Bahr al-
‘Ulum was propelled by Iraqi politics into opposition, then into exile. Since
1969, he has been living outside Iraq, in the Gulf, Iran, Egypt, then England,
where he is recognised as a spiritual and political leader of the Iragi Shi‘i
community. In the early 1960s, his already evident scholarship rendered him
close to the highest Shi‘i marja‘ of the time, Muhsin at-Tabataba'i al-Hakim:6
the significance of his contribution to the debate on the Iragi family Code
stems also from the perception that he was acting as a spokesman to the higher
Shi‘i legal circles. Hakim's works, as well as his personal opinions to Bahr al-
‘Ulum, are often quoted in Adwa’.

Adwa’ sheds an important light on the controversy over the Code of
Personal Status as it was perceived in Najaf in the Ja‘fari7 circles of the
‘ulama. The opposition to the Code in these circles was at the origin of the
most important amendment to the 1959 text. This First Amendment to the
Iragi Code of Personal Status, which was among the immediate legislative
measures introduced by the protagonists of the 1963 coup against the ruler
General ‘Abd al-Karim Qasem, repealed the whole section on inheritance,
altered the law of polygamy, and replaced them with rules more consonent
with the classical shari‘a.8 But Adwa’, like the Amendment, was published in
1963, and it does not fail to take into account the new legislation. In fact, the
date of publication is not a coincidence. Adwa’ came as the scholarly response
of the Shi‘i circles opposition in Najaf to the legislative revolution introduced
by General Qasem upon coming to power in 1959. From 1959 to 1963, Najaf
strongly opposed the Code, and it is partly to take this criticism into account
that the new government introduced the 1963 Amendment. As a consequence,
albeit a result of research pursued before the Amendment, Adwa’ had to take
into consideration the modifications of the new régime in power in 1963. The
full Code, with the amendments of 1963, is the subject of Adwa’. Although its

4Muhammad Bahr al-‘Ulum has written widely on Islamic law topics. His most important
books are, besides Adwa’, al-Ijtihad, Beirut, 1977, Masdar ai-Tashri’ li-Nizam al-Mulk fil-
Islam (The Source of legislation in the Islamic system of government), Beirut, 1977, and
‘Uyub al-Irada fish-Shari‘a al-Islamiyya (Vices of consent in Islamic law), Beirut, 1984.
5Shar' judge in this article is used, following the thrust of its occurrence in Adwa’, as the
personal status judge, as contrasted with the secular judges in the civil and administrative
courts. Ths system of courts is now unified in Iraq for all Muslims, but there are family law
divisions which specialize in personal status matters.

6Muhsin al-Hakim was, until his death in 1970, recognised as the most prominent Shi‘i
scholar (known as marja‘, reference) in Iraq. In 1964, he offered his protection to Ruhullah al-
Khumaini, who remained in Najaf until the beginning of the Iranian Revolution in 1978.
Hakim is the author of several treatises on Islamic law, most important of which are Minhaj as-
Salihin, 2 vols, Beirut, 1976 and 1980; Mustamsak ai- ‘Urwa al-Wuthga, 14 Vols, 4th ed.
Beirut, 1971.

7The word Ja‘fari is in reference to followers of Imam Ja‘far as-Sadeq, who, among the
twelve recognised Imams of the Shi‘i iradition, was the most competent in legal matters. In this
chapter, as in Adwa’, the words Ja‘fari, Imami, Ithna ‘ashari (Twelver) and Shi‘i are
interchangeable.

8For a full Teview, see Norman Anderson, ‘Changes in the Law of Personal Status in Iraq’,
International and Comparative Law Quarterly, 1963, pp.1026-1031.
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criticisin of the section on inheritance was mooted by the adoption of the
Amendment, and was thereby been significantly altered from what it could
have been in the original proposal, the project undertaken by Muhammad
Bahr al-‘Ulum was wider and more fundamental: the whole Iraqi Code is
subjected to an article by article criticism.

Before addressing the substantive and formal criticism which unravel in
the work of Muhammad Bahr al-‘Ulum, and in view of the importance of
Najaf in the contemporary Shi‘i’ world, it is worth describing the context of
the family law controversy through a détour in the legal-theological structure
of the Shi‘i system. Muhammad Bahr al-‘Ulum's work was the scholarly
expression of a wide and significant social and educational legal structure.

I. The Legal Importance of Najaf

Najaf is associated in the Shi‘i worldview with two characteristics. It is
first a site for pilgrimage, with a number of shrines most important of which
is the grave of ‘Ali, the son-in-law and cousin of the Prophet Muhammad, as
well as the first of the Imams in the Shi‘i theological tradition. It is secondly a
high centre of religious-legal scholarship. It is the second dimension which is
central to the importance of Najaf from a legal point of view. Two
manifestations of this role bear on the present analysis. The ‘civil society’ of
Shi‘ism is normally governed by the Shi‘i shari‘a, and makes for a distinct and
autonomous legal and social system which sets the community apart in the
Iraqi state, particularly as against the politically dominant Sunni group.?
Secondly, the distinctive structure of Shi‘ism is shared beyond the confines of
the Nation-state. Najaf is at the centre of an international web which has put its
‘ulama centre-stage, both from a legal and a political point of view, in the
second half of the twentieth century.10

The Legal Structure of Civil Society

There are in theory two categories of persons which are recognized by
modemn Shi‘i law: the mujtahids and the muqgallids. A mujtahid ought 'to be
able of deduction in all fields of figh (jurisprudence)' or at least in one of
these fields. He is capable of ijtihad. The muqallid is the layman, who is
devoid of such knowledge. He or she is bound to follow the mujtahid's
decrees. The process of following or imitating is called faglid. The rule admits
no exception:

9The Arab Shi‘is of Iraq form a distinct majority of the population (50 10 60%, depending on
the estimates). Arab Sunnis constitute some 20% of the population, and have traditionally been
the dominant group in Baghdad. The rest of the population is constituted by Kurds (mostly
Sunnis), and Christian minorities. The Jewish and Yezidi conslituencies are now insignificant.
10For more on Najaf, see C. Mallat, 'The Renaissance of Islamic Law', Ph.D. London, 1990,
pp.53-89.
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The act of a layman (‘ammi) who proceeds without taglid or
without ihtiyat [defined as 'the act which is certain in good
faith when in presence of an unknown matter’) is void, except
in two cases: (1) if the muqallid acts in accordance with the
fatwa (decree) of the mujtahid he follows; (2) if the act
performed is a matter of worship, in case of an approximation
of the situation [i.e. its close resemblance to ritnals usually
performed]. Nonetheless, in the latter occurrence, it is
recommended that the act be consonant with the fatwa of the
mujtahid whom the muqallid should have related to at the time
of performing of the act.}!

The way a Shi‘t comes out of taqlid to become a mujtahid is determined
by his success and reputation after a long learning process undertaken with
renowned scholars in the madrasas (schools) of a given city. In the twentieth
century, two such cities were dominant in the Shi‘i world: Najaf and Qum.12
Especially since the grip of the Iranian Shah had increased after the Second
World War, Najaf had become a haven which was relatively free from state
interference, and the scholars of the city were able to constitute a pool of
talents which attracted students from all over the world, and encouraged the
most promising graduates to stay in the city and, in tum, dispense their own
teaching.

The graduation process of Najaf and the schools’ curriculum can be
assessed against the description of Shi‘i civil society by the Great Ayatollah
Khu'i. The essential task of the Shi‘i colleges in the city was to form and train
scholars who would lead the comnmunity as mujtahids. For the apprentice who
becomes a mujtahid, then chooses to leave Najaf to go to Iran, India,
Afghanistan, or Lebanon, a recommendation from his teachers will
accompany him, and will be very influential for a position of judge or of
religious leader in his country of destination. A stay in Najaf, like a stay at the
Cairo Azhar for a Sunni, is very prestigious. The reputation of the scholar
trained in Najaf, which is enhanced by the network of the Shi‘i ‘ulama, the
visits to the shrines of Najaf by compatriots, and all the intricate contacts
betweeen the civil society and the hierarchy of ‘ulama, puts him in a position
which commands respect in the society. This position is also the key to his
financial survival in the city or village where he resides if he chooses to leave
Najaf.

Voluntary taxation is another aspect of the network created by the legal
structure. The sahm al-imam, which is the tax levied for the ‘alim (singular of
‘ulama) in his capacity of representative of the Hidden Imam, constitutes one
of the two essential revenues of the ‘ulama, the other being the khums, which
is paid to most mujtahids in their capacity as sayyids, or descendants of the

11 Abul Qasem al-Khu'i, al-Masa'el al-Muntakhaba, 22nd ed. Beirut, 1985, p.2-3.

120 the madrasas in Qum, see generally M. Fischer, Iran: From Dispute 10 Revolution,
Cambridge, Mass., 1980.
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Prophet through his daughter Fatima and the first Imam ‘Ali.13 The degree to
which the tax is paid varies naturally with the relative wealth of the society
where it is levied, and with the fame of the ‘alim it is paid to. Since the state
system is completely independent from the Shi‘i structure, such tax cannot be
enforced with the help of coercive measures. Depending on the religious
commitment of the followers of a ‘alim, financial support will consequently be
more or less forthcoming, and there is competition among the ‘ulama for the
pool of financial support.

The pooling of religious taxes is obviously not structured. Lack of
structure is owed in the first place to the impossibility to enforce taxation
without state power. But it is also due to a combination of the international
character of the Shi‘i civil society system and to the absolute freedom for a
mugqallid to choose his or her own mujtahid.

Internationalism

Students coming from all over the Shi‘i world form an intemnational pool
of graduates for the Najaf colleges. Internationalism is of the essence in the
Najaf network. It also derives from the constant interaction between the
‘ulama of the various parts of the Shi‘i world after they have graduated from
Najaf, and internationalism is enhanced on the level of the population at large
by the visits and pilgrimages, as well as by a mystique surrounding the burial
in Najaf, the 'valley of peace'. Najaf is in this context only the most prominent
pilgrimage. In Qum and in Mashhad, flows of visitors stream to the holy
places, and the structure of pilgrimages suggests a dense network of varying
intensities. 14

Legal scholarship and religiosity are peculiarly intertwined in Shi‘i civil
society. The pilgrimage to Najaf or to Qum depends to a large extent on the
importance of the scholars in the city. This appears in remarkable contrast to
the Sunni world, where the pilgrimage to Mecca is completely independent
from the reputation of the city as a centre of Islamic learning. Of course,
there is, in the same way as the hajar in Mecca, the sahn sharif in Najaf, where
the first Shi‘i Imam is believed to be resting. But the ritualistic dimension is
secondary to the connection between the Najaf scholars and the Shi‘i lay
visitors of the city, who will have known of an eminent mujtahid to whom

130n khums in Shi‘i law, see M.H. al-Milani, Muhadarar fi Figh al-Imamiyya, Kitab al-
Khums, F. Milani ed., n.p., 1980.

14political and more arcane scholarly reasons will impress upon the various flows. The most
dramatic recent example is of course the barring of Najaf to Iranian visitors after the war with
Iraq, but even in more relaxed times, the flow of visitors will be subject to some or the other
turbulences of the Middle Eastern scene. On the scholarly level, the history of Najaf and the
central Shi‘i places suggests that the reputation of a particular Shi‘i centre of learning will
significantly affect the ebb and flow of the visitors. At the turn of the century, Karbala and
Kazimiyya were more important in Iraq than Najaf, and in the thirties, the foundation of Qum
as a centre of learning under the scholarship of Ayat Allah al-Ha'eri pushed Najaf momentarily
into the background. Since the mid-1940s however, and until the 1970s, Najaf had recovered
its importance in the Shi‘i world as the most respected centre of learning.
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they pay tribute (both legally and financially), and whom they may be able to
see and listen to.

The choice of a muqallid by the layman is in this respect absolutely free.
In theory, it is compulsory for the muqallid to choose a living mujtahid, and
this feature of the Shi‘i Usuli Schools figures as the most important distinctive
mark of the School in contradistinction with the Akhbaris.!5 If Usulism
compels taqlid, it does not interfere in the choice of the jurist who is imitated.
As a consequence, the way a ‘alim becomes important comes not only from the
superiority of his knowledge of the law as is recognized in his educational
training. It is also vital that he relates to the mass of lay persons, and that they
also recognize his religious leadership. Since the muqallids are free to choose
the mujtahid they prefer, a mujtahid's importance will grow proportionately
to the number of his mugqallids. This importance is not only scholarly. The
mujtahid is also rewarded financially by his muqallids as the recipient of sahm
al-imam.

Internationalism is decisive in this respect, since a mugallid can choose
beyond his geographical confine, and reach in his taglid the far away ‘ulama
whom he knows by reputation. Thus, it is common for a Shi‘i in Lebanon or
in India to profess taglid of an Iraqi mujtahid. Nationality in this respect is
neutral. The Shi‘i civil society transcends state boundaries.!® Why this
importance, and the number of muqallids, is disputed is partly due to the fact
that the system is essentially oral. There is no register of taqlid. But were
there a central register, it would be meaningless. The lay Shi‘is have several
ways of 'practising’ their taglid. Since there is no coercion at any level in the
system, the gamut of taqlid will run from absolute passivity to hearty financial
and religious commitment. The only constraint, which is the hallmark of
Usulism, is the necessity of following a /iving mujtzhid. This trait guarantees
the smooth reproduction of the system.

The Najaf background to the family law controversy must be also
understood in terms of the Shi‘i ‘ulama hierarchical system. As much as the
number and devotion of his followers, it is the hierarchy of mujtahids of
which he is now part that counts most for the Najaf graduate. This hierarchy,
in the contemporary world of Shi‘ism, is the key to the most important
political events. Education is only part of a much wider context which
transcends pure knowledge, and in societies with many Shi‘i believers, the
Shi‘i hierarchy has offered both a social weight or corrective, and a focal
organization for popular movements that have rocked the Islamic world in
recent years.

The key word to understand Najaf is reputation. In the absence of a strict
examination system and of an 'honours' diploma, it is the reputation of the
legal competence of a student which allows him to pass from a stage to the
next, and it is again his reputation, as recognized by his pairs or by other

150n Usulim and Akhbarism, see my 'The Renaissance of Islamic Law', pp.37-50.

6Today, it is said that the mujtahid who commands the largest number of mugallids is Abul-
Qasem al-Khu'i in Najaf.
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mujtahids, which decides ultimately of his right to accede the elite of the
marja‘iyya.

The importance of reputation does not stop with graduation. Its centrality
from the early days of apprenticeship is recurrent through all the stages of the
process of knowledge, and is even more important for the various degrees in
the ladder towards supreme ijtihad.

Whether the graduate ‘alim remains in Najaf or goes to another city
across the Shi‘i world (traditionally in the East, including Pakistan and India,
but since the late 1960s also in places like Germany, the U.K.,17 and the
United States), he is part of both the educational structure and of Shi‘i civil
society in its legal dimension of the mujtahid-mugqallid dichotomy.

From the educational point of view, he can start teaching at various
levels, depending on the students who can come to him. His circle will
obviously depend on the place where he professes. A ‘alim in Najaf and in
Qum will ‘carry more importance than his colleague in Jabal ‘Amil (South
Lebanon) or in Pakistan. The competition of the various schools and hauzas!8
will also affect the mujtahid's educational importance -and rayonnement. To
this extent, and bearing in mind the flexibility built in the system of
‘registration’, which will allow any Shi‘i to find a teacher and living means in
university towns like Najaf and Qum,!? the mujtahids as professors function
only to a degree as their counterparts in Western universities.

The difference with Western teachers is notable. This is true in the
educational field, in the civil society at large, as well as in the fiscal dimension
of the mujtahids. Financially, as mentioned earlier, the mujtahids are
independent from state support, and their revenues will vary largely according
to their reputation, to the degree of religiosity of society at large, and of
course, according to the wealth and commitment of their muqallids. Since the
mugqallids' financial support cannot be constrained, the reputation of a given
mujtahid will constitute in the final analysis the criterion for taqlid, and the
mugqallids’ financial support.

It is in this context that Bahr al-'Ulum opus must be understood. There
was, in the Iraq of the 1960s, a form of autonomous scholarship which was
specific to the Shi‘is, and the centre of this specificity was Najaf and its
colleges and hauzas. This reflected also on the legal sphere in two major ways:
in the first place, there was a formal structure which was relatively
independent from state control, and that was also true in the autonomy of the
family courts. Each religious community had its own court, and the state
recognised its decisions and implemented them, without interfering with the
internal legal process which was specific to each community. This legal
process, in turn, was not only formally distinct. The substance of the law was
also different, as a Ja‘fari judge would exclusively apply Shi‘i law, and a Sunni
judge Sunni law. The Code of 1959 evidently constituted a double threat for

17This is the case of Muhammad Bahr al-‘Ulum,
18A hauza is a circle of scholars. It is smaller than a madrasa, and operates informally.
19Muhammad Jawad Mughniyya, Tajarib (Trials), Beirut, 1980, p.61.
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Najaf: it meant that the days of Shi‘i legal autonomy were over. It also meant
that the whole separate process was in jeopardy. The unified personal law
system would prevail over the system of community personal laws. It is
therefore along these two lines that Adwa’ is structured.

II. Formal Criticism

As mentioned earlier, the 1963 Amendment deflected the strongest
arguments against the Code that were emanating from Najaf. The Amendment
undermined the bold dispositions in the two sections of the Code most
blatantly at variance with the traditional shari‘a. This concermed some
restrictions on the recognition of polygamy, and, more importantly, the rules
of intestate succession. ‘Abd al-Karim Qasem, who led Irag from the 1958
Revolution to his deposition and execution in February 1963, had stood fast
against 'This] brothers the men of religion’ who voiced to him their absolute
opposition to these sections of the 1959 Code, 'those sections, in fact, which
we regard as representing forward leaps in putting in order the rights of the
Iraqi family’.20 On matters of inheritance in particular, he suggested that 'he
who does not wish to be bound by the text of the Code may make a bequest
while he is alive to his sons and daughters in such manner as he desires and
wishes'2! [and so circumvent the new legal rules which he may dislike].

Once Qasem was evinced, one of the first measures of the new coalition
of Ba‘thist and Arab nationalist in power after the 1963 Coup was to abolish
these controversial provisions. The short Explanatory Memorandum, which
followed the signatures of the full 22-member Cabinet, specified the reasons
which led to the adoption of the Amendment:

The most serious deviation in the legislation enacted by the
govemmement of Qasem was the destruction of the shar‘i rules
of intestate devolution and their replacement by the transfer of
Amiri lands.22 This event was the cause of an outcry and a
rejection which comprised all the classes of Iragi society,
because of the law's opposition to the Holy Book, whose rules
Iraqi society had been applying in these matters for centuries
since the rise of Islam on these lands.23

20Anderson, 'A Law of Personal Status for Iraq', p.562.
21 Anderson, Ibid., p. 563.

22The original Code of Personal Status had introduced the Civil Code's dispositions on the
succession to amiri lands (Iraqi Civil Code, Articles 1187-1199, Code of Personal Status
1959, Art. 74) as the general system of inheritance. Amiri land, which is government land
generally held on lease for an undetermined period, was distributed according to a system of
classes of heirs which openly flouted the shari‘a, especially in its ignorance of the principle of a
male's double share of the female.

23A1-Waqa'i’ al-‘Iragiyya, issue 785, 21.3.1963.
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Though it had been weakened considerably, the opposition of Najaf
remained, and its objections took its most sophisticated and scholarly form in
Muhammad Bahr al-‘Ulum's Adwa’.

Bahr al-‘Ulum's arguments appear under three headings. The original,
and most serious objection, was 'that many of the articles of the Code were
contrary to the opinions of the Islamic Schools of law (madhahib) (Adwa’,
p.11). The book is a patient reconstruction of the variations, not merely of
Shi‘i, but of all four Sunni Schools in each unacceptable article of the law. As
a unique such testimony extant in the modern literature, this will be examined
in detail in the next section.

The two other objections are based on technicalities related to the legal
process. Bahr al-‘Ulum argues that the whole Code was unconstitutional, and
that it undermined the accepted and specific role of the shar‘i, as opposed to
the civil, judge.

Unconstitutionality is read against the Provisional Constitution adopted in
Iraq in the wake of the 1958 revolution. Article 20 of the Provisional
Constitution mentioned that the 'Presidency of the Republic was constituted
by a council with a head and two members’, and Art. 21 stipulated that the
‘Council of Ministers is responsible for the legisiative power with the
countersigning of the Presidential Council'. The law of 1959, argues
Muhammad Bahr al-‘Ulum following the then highest shar‘i judge,
Muhammad Sadeq as-Sadr, was adopted without the attendance of one of the
members of the council who had submitted his resignation. Were one to argue
that the majority of two was enough in the decisions of the council, it was
necessary, before this majority takes any decision, that a proper meeting of the
full council be convened.

The Amendment of 1963 might have changed the picture, admits Bahr al-
‘Ulum, since the constitutional process was this time fully respected. But then,
the new dispositions should not be considered to be an Amendment to an
unconstitutional Code. They constitute a new autonomous piece of legislation.
(Adwa’, pp.14-17)

More interesting than the argument of unconstitutionality, which was
overtaken by the events of 1963, was Bahr al-‘Ulum's analysis of the danger
which a unified Code of Personal Status represented to the function of the
shar‘i judge.

This argument is two-pronged. First, the criticism is directed to the very
existence of the Code:

It is not proper to legislate a Code of Personal Status which
would be binding on the judges of all times. Such Code would
be constrictive by the specific nature of its articles, and would
constitute a departure from the open-ended nature [of Personal
Status matters] in both the scientific and shar‘i perspectives as
well as an expression of the closure of the gate of ijtihad.
(Adwa’, p. 26)
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Closing the gate of ijtihad is not the sole detrimental effect of the Code.
For the young ‘alim from Najaf, codified law also bars the ways of keeping to
the tradition. Specific dispositions written down in the Code will prevent the
practice of taqlid, and will 'constitute a form of closing the gate of taqlid to
the person who imitates (muqallid) a scholar who disagrees with the Code’s
rules’. This constraint, he argues, affects both Sunnis and Shi‘is.

For example, if a Hanafi repudiates his wife in a state of
drunkenness or under duress, or if he repudiates her subject to
a condition, the repudiation would be valid in the School's
opinion; yet it is void under the Code,24 which bars therefore
the means of taqlid {to the Hanafi judge]. (Adwa’, p. 26)

The argument is also true viz. the Shi‘is, as in the presence of witnesses
required for the validity of a marriage in Art.6, following the Hanafi School,
even though they are not necessary under Ja‘fari law.

Under these conditions, the judge is threatened by the Code in his very
competence, as his ability to practise an independent analysis is constrained by
the articles. This argument is set forth independently from the judge's School
of law. The mere existence of the articles suggests for Bahr al-‘Ulum that the
traditional autonomy of the judge is undermined. The constraints are also true
for the layman, since the Code is nefarious to the very structure of the social
movement available under the muqallid-mujtahid paradigm: the muqallid will
not be able to follow a mujtahid whose opinion differs from the letter of the
law.25

To the argument that legislation inevitably limits the judge's autonomous
sphere, Bahr al-‘Ulum argues that the threat to the independence of the
judiciary is compounded in matters of personal status. The shar‘i judge, says
Bahr al-‘Ulum, represents the quintessence of the gadi, as opposed to the civil
judge who ought to be better known as a hakim, a ruler's appointee and
delegate. 'This area of the law [personal status] has been [traditionally]
restricted to the Islamic men of jurisprudence [rijal al-figh al-islami],
especially in the ambit of the judiciary, al-gada’, because they are the most
competent to deduce legal rules from the original sources.’ (Adwa’, p. 24) In
other words, the danger residing in a Code inspired and established by the
state is to vest its administration in judges who are incapable of dispensing
justice as is required by the sensitive and touchy area of personal status, which
is 'the rule of a person's life from the cradle to the grave'. (Adwa’, p. 21)

This mistrust is no doubt the expression of the ‘ulama’s worries as they
saw themselves threatened in a field until then under their control. For the
Shi‘i mujtahids, whose distance towards the central state was strengthened by
their financial independence, a unified Code meant the end of their expertise

24 Aris. 35 and 36; see infra.

25This, of course, is true only of the Shi‘is, but Bahr al-‘Ulum does not make a distinction
between Sunnis and Shi‘is at this stage.
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and the irruption on their own scene of state-appointed scholars who looked
only to the text of the Code for their decisions. For when Qasem was
criticizing his 'brother the men of religion' who did not fail to receive their
salaries from the state taxation revenues, 'including the duties of wine',26 this
meant principally the Sunni judges. Bahr al-‘Ulum, of course, insists that his
reservation was 'not limited to the Ja‘faris’ (Adwa’, p. 23). All Muslims, he
argues, need 'to go back for their rules to a living ‘alim who is a mujtahid in
one of the Schools, so that he can issue a fatwa for them in accordance with
the rules of their imam [here the imam is the eponym of the School].' (Adwa’,
p. 25)

The criticism of the establishment of a Code of Personal Status was
carried further in Adwa’, as the argument overshadowed the strict family law
matters, and appears to have been directed at the process of codification itself.
After all, Bahr al-‘Ulum argues, the curtailment of the diversity of the Schools
of law and the restrictions on ijtihad are the result of 'arresting’ the text in a
fixed form. Why would the authorities [the party responsible, al-jiha al-
mas’ula) be allowed to hold the community by the opinion of one of the
Schools only, as does the Majalla?27 And why would the courts be limited in
space and time, as is specified in Art. 1801 of the Ottoman text ?

The debate becomes here fundamentally an argument for or against
codification. This time, the specificity of Ja‘farism is clear. In a lengthy
commentary, Art. 1801 of the Majalla is faulted on the basis of the necessary
independence of the judiciary, the ‘alim, from the ruler, and the authority
used for the argument is found in a major Ja‘fari commentary on the Majalla,
published in Iraq during the second world war.28 Art. 1801 of the Majalla
states:

The judiciary is bound and limited in time and space..., the
ruler in charge of judgement who is appointed for a year will
rule (judge, yahkum) for that one year... similarly the person
apppointed in a district is limited to this district... (Adwa’, p.
28-9)

This Article expresses clearly the ruler's (sultan) right to delegate his
powers to appointees limited in their judgments in time, space and
competence. This practice, however, is not admitted in Shi‘i law. Muhammad
Kashif al-Ghata"s Tahrir al-Majalla underlines this view. On the Majalla's
chapter on the judiciary, Kashif al-Ghata' commented:

For the Imamis, the judiciary (gada’) and the administration of
justice (hakimiyya) are a divinely-ordained position (mansib

26This remark by Qasem is quoted in Anderson, ‘Changes in the Law of Personal Status in
Iraq', p.1031.

27This is in reference to Majallat al-Ahkam al-*adliyya, the Ottoman Civil Code which was in
vigour in Iraq until 1951.

28Muhammad Husain Kashif al-Ghat', Tahrir al-Majalla, 4 Vols, Najaf, 1940-1943.
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ilahi) which has nothing to do with the ruler (sultan), or
anyone else. [The appointment] is done by justice (‘ad!) and the
combination of conditions [i.e. the various conditions required
in Shi‘i law], and its cessation is achieved by the withering of
essential bases of intellect (‘agl), justice (‘adala) and ijtihad. It
is not bound in time and place... Most of the dispositions of
this chapter of the Majalla have no place in the rules of the
Imamis. There is no appointment, no dismissal, no delegator
and no agent (la nasb, la ‘azl, la nayeb wa la manub).?9

From Kashif al-Ghata's comment Bahr al-‘Ulum draws the conclusion
that the judge (the shar‘i judge in particular) will find himself bound by a
Code which translates the will of the authorities, and this will leave him no
room for ijtihad. As the judge is obliged to act according to the will of the
sultan, he abandons his duty of ijtihad.

The qadi meant by the Code of Personal Status is the one
mentioned in the Majalla, I mean the judge appointed by the
sultan or the supreme leader. He must act by the terms of his
appointment as to time, place, the jurisprudential ways and the
Schools of ijtihad... How could this Code be imposed on such a
large number of Muslims ? (Adwa’, p. 32-33)

III. Substantial Criticism

The Code rejection on the basis of unconstitutionality, the refusal to
impose a text on the shar‘i judge, the constraints on the judiciary, the barring
of both taglid and ijtihad, all form important forral objections to the Code of
Personal Status as they were voiced in Najaf. But the most crucial objection
was for Bahr al-‘Ulum to force a School of law, its judges and laity alike, to
follow another School's precepts, when a basic principle for the judge is that
'he cannot go beyond his [School's] ijtihad by judging between the parties
according to their [different community] affiliation, and against his own
School. [The judge] must rule according to his own ijtihad and to follow his
own fatwa.' (Adwa’, p. 32)

For Muhammad Bahr al-‘Ulum, as for the Shi‘i ‘ulama of Iraq,
unification represented the greatest threat to their autonomy vis-a-vis the
State, and more dramatically to their legitimacy as the judges of the personal
matters of their community. The rest of the book illustrates how the
dispositions of the Code, even after the 1963 Amendment, ignored the
Schools' diversity and specificity, and how both Sunnis and Shi‘is were done
harm by the unifiying dispositions of the personal status laws.

29K ashif al-Ghata', Tahrir al-Majalla, vol 4, pp.186-187; Adwa’, pp. 30-31.
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The analysis in the book follows the Code article by article, and dwells on
the shortcomings in each section. The text is extremely detailed, and often
dwells not only on the rules considered by the five (or more when the Zaydis,
Ibadis and Zahiris are mentioned) main madhahib; we will examine here the
most important sections addressed by Muhammad Bahr al-Ulum.

Marriage and Betrothal (Adwa’, pp. 37-55)

Polygamy. The limits on polygamy introduced by the Iraqi legislator are
considered 'to have no foundation in law... Islam has i the freedom to
marry four wives'. Art.3.4 conditions the right to polygamy on the permission
of the qadi, who will grant it only if (a) the husband is fmanc1ally able to
support more than one wife, and (b) if a 'lawful advantage' is guaranteed.

—The Ja‘faris accept the fifst condifion, ability (kafa a), which is-defified as
‘the equality between man and woman, and belief (iman)'. Some modem
(muta’akkhirin) Shi‘i scholars cast doubt on financial ability. For them, this is
not a condition of validity for marriage. Others, still, define the financial side
of ability as providing maintenance, immediately or potentially, while some
are satisfied with the mere ability to provide maintenance for the first months
of marriage.

Among the Sunnis, all the Hanafis and the Hanbalis include money in their
definition of kafa'a. In contrast, the Shafi‘is and the Malikis do not mention it
as a condition for the validity of marriage. For some of the Hanafis who
consider ability to be also financial, the amount considered satisfactory is a
combination of providing maintenance and dower, although maintenance plays
the larger role in kafa'a. But Abu Yusuf, one of the early Hanafis, considers
dower to be more important than maintenance.

To Shafi‘i are ascribed three different opinions on kafa'a. It is either
defined as ease (yasar) in general, or as ease in the sense of ability to provide
dower and maintenance, or as the ability to secure maintenance with a
consideration to varying degrees of wealth in society.

The second condition upon which the gadi may refuse polygamy, 'lawful
interest', is deemed by Bahr al-*Ulum to be inexistent in the five Schools.

Elements and conditions in the marriage contract. (Adwa’, pp. 43-48).
Art.6.1.d requires the testimony of two witnesses as a constituent element of
the marriage contract.

The Shi‘is encourage the presence of witnesses, but they do not require
them for the validity of marriage. All Sunni Schools require two witnesses
(or a combination of witnesses), but for the Malikis, as opposed to the three
other Schools, the witnesses must be present at the consummation ceremony,
not at the meeting where offer and acceptance are exchanged.

Written marriage in the absence of the prospective husband and wife is
accepted in Art.6.2 on condition that the groom's offer be met with the bride's
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acceptance in the presence of two witnesses. But the Imamis, the Shafi‘is and
the Hanbalis do not accept such marriage.30

Conditions stipulated by the bride. Art.6.4 allows the wife to include
conditions in the marriage contract which terminate it if they are not
respected.

Unlike the dispositions of the Code, Imami rules differentiate between
acceptable and unacceptable conditions. Conditions such as prohibition for the
husband to marry again, prohibition of divorce, or retaining the right for the
wife to her own divorce (ar-talaq bi-yadiha), all negate the essence of the
marriage contract for the Shi‘is. In this case, the contract remains and the
conditions are considered void. But if the condition is that the wife may not be
forced to leave her country, or a house where she resides, then both the
contract and the conditions are valid. In this case, the wife can decide that she
will not follow her husband. But she cannot divorce him, though she retains
all her rights under the marriage, including maintenance and dower.

In contrast Art.6.4 is consonent with Hanbali doctrine, which allows the
rescission of the marriage if conditions included in the act are not respected.
The other Sunni Schools, like the Ja‘faris, consider the conditions to be void.

Capacity (Adwa’, pp. 48-49). Child marriage is forbidden in the Iraqi Code,
as the capacity to contract a marriage is set at 18 for both male and female.
The Schools however diverge widely on the age capacity to marry. For
Ja‘faris, marriage can be contracted since the age of 15 for the male, 9 for the
female. For Hanafis, the capacity is set at 18 and 15 respectively, while the
Malikis' minimum age of marriage is 17 for both parties, against 15 for the
Shafi‘is and the Hanbalis.

Registration of marriage and its effects (Adwa’, pp. 50-54). The acknowled-
gment by a man of his marriage to a woman will validate the marriage if it is
uttered before her death. If the acknowledgement comes after the woman's
death, the marriage will not be recognized (Art 11.2). This is consonent with
modern Shi‘i law. The Hanafis are uncertain over the interpretation of the
acknowledgement, as Abu Hanifa does not recognize the marriage in any case,
and Abu Yusuf and Shaybani acknowledge the wife whether the husband's
recognition occurs before or after her death. The opinion of the other Sunni
Schools is not mentioned, as Bahr al-‘Ulum could not find it in his sources.

Marriage with Christians and Jews (Adwa’, pp. 54-55). Art.17 confirms the
rule accepted by the five Schools: 'Marriage of a Muslim man with a kitabiyya
(from ahl al-kitab, people of the Book, i.e. Jews and Christians) is valid, but
the marriage of a Muslim woman with a non-Muslim is not accepted.'
Interestingly, Bahr al-‘Ulum, who otherwise passes under silence mut‘a

30See contra, Anderson, 'A Law of Personal Status for Iraq', p.550, for whom the Sunni
schools accept such contract, and the Hanafis accept it only if the absence is real, i.e. if the
fiancés are not in the same rngjlis (sitting).
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marriage (the temporary marriage accepted by the Shi‘is and rejected by the
Sunnis),3! takes the occasion of the otherwise non-controversial Article 17 to
introduce the topic of mut‘a. He specifies that for most Shi‘i mujtahids, it is
forbidden for Muslim men to marry a kitabiyya by a lasting (usual) marriage,
though they can do so by way of mut‘a.

Marital Rights (Adwa’, pp. 56-70)

On dower, Bahr al-‘Ulum points out that Art. 19.1, which grants a wife
the right to the specified (musamma) ydower, and in the absence of
specxflcanon to the proper dower (mahr al- mlthl) "does not mention the
requirement in Shi‘i law that the proper dower is.due¢ on consummation. The
Sunni Schools hold divergent views on this point. As to the stipulation in Art.
21 that 'the wife is entitled to the whole of the specified dower after the
marriage is consummated or after either spouse has died’, it takes into account
only two conditions for payment. The Sunni Schools list more conditions. The
Hanafis and the Hanbalis will force the payment of the full dower in case of
khulwa (private unatiended meeting of the fiancés), and the Malikis will
require its payment after the wife remains a full year with her husband,
whether or not the marriage is consummated.

There is little comment in Adwa’ on the provisions for maintenance. Bahr
al-‘Ulum sees a fault in Art. 26, which prohibits the husband from accom-
modating a second wife, or any of his own relatives, in her first wife's home
without her consent. The five Schools, it is suggested, are not so specific. They
only require 'a decent residence’ for each wife, to be consonent with her pre-
marital social status.

Dissolution of Marriage l/

Article 34, which defines talaq as the cessation of marriage by the
husband, the wife or the gadi, adopts the Sunni position by passing under
silence the strict Ja‘fari requirement of the presence of two witnesses. This
Shi‘i requirement, notes Bahr al-‘Ulum by quoting modern Egyptian
authorities, puts in parallel the procedure of divorce with the one on
marriage, and renders repudiation less straightforward than in the Sunni
sytem.

As to the limits on repudiation introduced by the Code in Art. 35 (no
recognition of divorce by a person who is intoxicated, insane or imbecile, or
who is under duress, or in a state of great anger, or whose discernment is
affected by a sudden calamity, old age, or illness, or a patient in death-
sickness, marad al-mawt) and in Art. 36 (no recognition of divorce on
condition or on oath), Bahr al-‘Ulum accepts the validity of some for ali
Schools, particularly intoxication, insanity or duress. Other limits are deemed

310n mut‘a, see now S. Haeri, The Law of Desire: Temporary Marriage in Shi‘i Iran,
London, 1989.
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to be contrary to the shari‘a, and borrowed from modermnist legislation. This is
the case of old age and sudden calamity, which were copied from Art. 53 of
the Moroccan Code of Personal Status. The case of illness (Art.35.2) is
deemed to even lack such a precedent. 'All Islamic Schools accept the validity
of the ill person's divorce.” (Adwa’, p. 81)

The limitations on talaq adopted in Art. 36 are only accepted by the
Imamis. Conditional divorce is considered void in Ja‘farism, but the Sunni
Schools admit it if the conditions meet certain requirements, which are
discussed at some length. Bahr al-‘Ulum's discussion is in the main related to
the probability or improbability of the condition being fulfilled, and to the
type of formula used in the conditional divorce. (Adwa’ , pp. 84-85)

Bahr al-‘Ulum also finds faults in all the other types of separation in the
relevant Code sections. Art. 41, which grants a wife the right to judicial
divorce if her husband is imprisoned for more than five years, is rejected by
modern Imamis like Tabataba'i and Hakim. The details on the variations
related to separation are lengthy in Adwa’. Here, we only mention the most
important remarks of Bahr al-‘Ulum: the Sunnis have no provision for
divorcing a convicted husband, although the Malikis and the Hanbalis leave the
possibility of divorce open in case of prolonged absence (but not specifically
imprisonment), whilst the Hanafis and the Shafi‘is reject even this last
possibility. Absence for more than two years without a lawful excuse is also
ground for judicial divorce according to Art. 43. For Muhsin al-Hakim, even
if maintenance is suspended, the wife must wait for the absent husband. The
Sunni Schools agree on rejecting judicial divorce as per Art. 43, with some
variations. (Adwa’, pp. 109-110)

On the the theme of dissolution of marriage, Bahr al-‘Ulum discusses the
shortcomings of Art. 46 in relation to khul” (separation by consent of the
spouses, in classical law for a consideration). According to this Article, such a
separation is permitted before the judge, and is effective after agreement of
the tribunal. But for the Imamis, as well as for the other Schools, the
constraints of the judicial process are superfluous. Furthermore the khul® in
classical law is submitted to a set of conditions pertaining to the state of the
spouses, and these conditions are ignored by the Iraqi law. (Adwa’, pp. 112-
117)

‘Idda

On the question of ‘idda (Waiting period upon separation or death), it is
again the poverty and reductionism of the Code which is Bahr al-‘Ulum main
object of criticism: the variations of the Schools of law on the subject are
described extensively (Adwa’, pp.117-127), in contrast to the few words
devoted by the Code: 'The ‘idda for talaq is three periods (quru’)’ (Art.48.1).
Similarly, Art.48.2 requires ‘idda for the time usually allotted to widowhood
(4 months and 10 days), and the Code provides for the longer ‘idda only if it
occurs in an irrevocable talaq, or in a revocable talaq in conjunction with
death sickness. This provision , Bahr al-‘Ulum writes, is limited to the Hanafis
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and the Malikis.32 As for the Imamis, the Shafi‘is and the Malikis, they
consider widowhood ‘idda to be similar to the talaq ‘idda. The subsequent
Article of the Code, which specifies that the ‘idda starts even if the wife has
not been notified of the death or of the divorce, is supported by the four Sunni
Schools, but stands against the provisions of the Imamis, for whom the ‘idda
for widowhood starts from the time a woman is notified of her husband's
death.

The effects legally attached to ‘idda are mentioned in Art.50:
‘Maintenance of the repudiated woman is provided for by the husband, even if
the woman is nashiz (disobedient). There is no maintenance during ‘idda ¥or
death.” Tn contrast, the Schools have a much more complex system, including
for tte-TrmamAis maintenance due in the case of irrevocable repudiation if the
woman is pregnant. All the Schools reject maintenance if the woman is nashiz.

Nasab (Filiation)

Recognition of paternity in the Iraqi Code is contingent upon two
conditions: 'I1- That the minimum period of gestation will have lapsed; 2- that
the the meeting of the spouses was possible.” This is different from the Imami
rules, which stipulate that automatic filiation is premised, in a normal or
temporary marriage, upon penetration. There are also requirements of a
mimimum gestation period, and of a maximum gestation period (9 or 10
months, or one year, depending on the authorities). The Sunni_Schools
in contrast with the Code, a set of detailed rules based-onfirash (bed){igra
(acknowledgment), ang/ bayj}ha (evidence) (See Adwa’, pp- 136-142).

Rida* (Suckling) and’

The requirement set down in the Code (Art. 55) for a mother to suckle
her baby is rejected in all the Schools. The Imamis, in particular, reject the
possibility of forcing a free woman (as opposed to a slave, as in classical law),
to breastfeed her child.

Guardianship in the Code is entrusted with the mother until the child
reaches the age of seven, but the father has the right to control his or her
education. There are several variations in the Schools of law in relation to age
and custody, which are listed in extenso in Adwa’ (pp.151-160).

Maintenance (Adwa’, pp.160-198)

There are in Adwa’ lengthy discussions on the subject of maintenance,
which is qualified in three ways. It is either the maintenance of the ascendants
which falls upon the descendants, or the maintenance of descendants by their
ascendants, or the maintenance of collaterals. Again, Bahr al-‘Ulum's criticism

32But even for the Hanafis, there is a possibility for ‘idda to extend up to 40 years, if for
instance the repudiated woman had her period only once. The ‘idda then extends ot the time of
menopause. (Adwa’, p.126)
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is premised on the simplification introduced by the Code's five Articles (Arts.
58-63) to a situation where several minor and major variations had been
established by the law of the Sunni and Shi‘i Schools.

Bequests (Adwa’, pp. 199-241)

Bahr al-‘Ulum analyses bequests and the appointement of a testamentary
executor under the same heading. A division is made in accordance with the
Shi‘i doctrine between the 'disposal will' (wasiyya. tamlikiyya) and the
'contractual will' (wasiyya ‘ahdiyya), which are defined respectively as 'the
transfer of some of the praepositus’ property after his death to another
person', and 'granting one's rights to another's power after one's death’
(Adwa’, p. 200-201). A parallel is then established between Art. 64, which
defines a bequest as the disposal of property and its transfer after death to the
legatee, and between Art. 75, which defines isa’ (literally to bequeathe) as 'the
appointment by a person of another to look into his bequest after death'.

Bequests are accepted by the Imamis and some Malikis and Shafi‘is as a
testament the formula of which is T bequeathe to X (awsaytu li-fulan)....
Appointment of an executor is achieved by the formula 1 entrust with X
(awsaytu ila fulan)...’ This distinction is then used to reveal the ensuing legal
differences among the five Schools, and to show how the Code did not take
them into account.

The Code's dispositions on bequests are deemed to be contrary to the law
of the Schools in section 1 of Article 65, which stipulates that the will is valid
if done in writing and duly signed or thumb-marked (and, if the value of the
legacy is more than 500 dinars, it must be authenticated at the notary).

All the fugaha’ {equivalent to ‘ulama] of the shari‘a have
agreed -or almost agreed- that the establishment of a will does
not require a specific form. It can be written or oral... Section
1 of Art. 65 clearly contradicts the consensus among the five
Schools. (Adwa’, p. 209-210)

It is true, Bahr al-‘Ulum adds, that the significant variations included in
this section are deflected by the proviso in the following paragraph, which
allows oral proof of the bequest 'in case of material impediment', but the rules
of the School are specific, and the Code falls short of mentioning the necessary
details. The Imamis require proof of the disposal will by a number of
witnesses, with a complex combination of possibilities. For the contractual
will, two Muslims 'of honour' are required, though for a bequest entailing
devolution of money, even the testimony of dhimmis (non-Muslims in Muslim
land) can serve as evidence. The Sunni sources mentioned vary widely, ‘but
the important matter is that the details found in the opinions of the
Imamis...does not exist for the other Schools',

The status of the legatee is discussed in connection with Art. 68, which
stipulates that he must (1) be alive in fact or in law when the bequest is made,



5. Shi‘ism and Sunnism in the Iragi Codes 89

as well as at the death of the legator, and (2) he must not have murdered the
legator. As for other parts of the law, these dispositions are considered to
constitute an unduly brief account of the dispositions of the shari‘a, which are
much more detailed and precise. For instance, the Imamis accept the legatee's
future existence but qualify it. If the testator bequeathes to the unborn children
of his son, the bequest is not valid. The Hanafis differ amongst themselves on
the validity of bequeathing to ‘what is incapable of acquiring property', and a
careful wording of the bequest formula is essential to the validity of the act.
Abu Hanifa considers a bequest 'to’ a mosque or 'for the sake of God' void,
but Shaybani accepts it. The Sunni Schools also differ on the important point
of a bequest to an heir on the basis of hadiths of the Prophet in which he
forbids bequests to an heir. Some Sunni scholars abide by the rule of the
hadith but consider the full saying to be 'No bequest to an heir without the
other heirs' consent'. This is the case of Ahmad Ibn Hanbal, Shafi‘i and in one
opinion Abu Hanifa. But scholars like Dawud az-Zahiri,33 Malik and Abu
Hanifa in another opinion reject the second part of the hadith and refuse any
possible bequest to an heir.

In contrast, the Ja‘faris and the Zaydis do not admit the validity of the
hadith and allow bequests to heirs as well as to non-heirs to the extent of the
permissible third of the estate.

A controversial disposition of the Code is the stipulation in Art. 71
validating a bequest of personal property to persons of a different religion,
suggesting thereby that real property, a contrario, cannot be bequeathed to
non-Muslims. This distinction has no foundation in the shari‘a, as all Schools
allow the bequest of any type of property to dhimmis living in dar al-islam
(Muslim territory).

Section 3.2 of Art. 68, which excludes the person who ’kills’ the testator
from any right to a bequest, ignores the differences between the Schools,
especially as to the intentional in contrast to the non-intentional act. Muhsin al-
Hakim, for the Ja‘faris, considers ‘that a disposal will must be executed if
murder [presumably the murder attempt] follows it'. For ‘Allama Hillj,
involuntary manslaughter, unlike intentional killing, does not render the
bequest void. Sunnis differ widely over the validity of the bequest to the
murderer of the legator, and there are conflicts within the same School. For
Sarakhsi such bequest is void, but Dimashqi reports that Abu Hanifa, Malik
and Ahmad Ibn Hanbal do not invalidate it. (Adwa’, pp. 230-231)

On the binding effect of the acceptance by the testamentary executor of
his appointment during the life time of the testator, except if an option is
mentioned in the contract (Art.77.1), Bahr al-‘Ulum suggests that the Iraqi
legislator chose the Hanafi way. Some Imamis, in contrast, allow the executor
to reconsider his appointment as long as the legator is alive. In isa' also, Art.
83.2 allows the dismissal of the executor in case of his incompetence. This,
again, appears to be Hanafi law; the Imamis allow dismissal only in case of
betrayal.

33The founder of the now extinct literalist Zahiri school.
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Intestate Succession (Adwa’, pp. 242-247)

As previously mentioned, much of the controversy in Iraq under Qasem
was deflected, after his overthrow, by the new government 's repeal of the
intestate succession dispositions, which, by measuring them against the Amin
land dispositions of the Civil Code, had ignored basic tenets of the shari‘a such
as the principle of the male double share of the legacy, and introduced a
system of class which, although vaguely similar to the Shi‘i division, had
ignored completely the prescribed shares of the entitled heirs. The new system
introduced in the 1963 Amendment was, in contrast, totally consonent with the
Ja‘fari system of intestate succession. But Bahr al-‘Ulum’s criticism, which
closes his commentary on the Code, serves as the last reminder of the
underlying theme of the treatise. Despite his scholarship as Shi‘i, Bahr al-
‘Ulum remained dissatisfied with the imposition of Ja‘fari law on the Sunnis of
the country. In the last section of Adwa’, he presents the essential structure of
the Sunni system, notes that there are many more complications resulting from
the differences between the four Schools, and concludes that, notwithstanding
the fact that Art. 89 (the main Article of the Amendment) was written in
accordance with Shi‘i law, no satisfaction could be found in

the clear contradictions [of the Code] with the Islamic Schools.
Forcing any School to operate in opposition with what has
been accepted by its jurisprudence is faulty legally (mushakkal
shar‘an). There is no reason for a School to go back in its
shar‘i matters to the tenets of another School. The problems
which it confronts, whether religious or social, [must be
solved in accordance with its tradition], for it would otherwise
result in the hindering of the march of mankind to the
establishment of a better human setting for happiness and
liberty in the shade of Islam.(Adwa’, p. 247)

Epilogue

In the controversy over unified v. community personal laws, Muhammad
Bahr al-‘Ulum’s treatise appears as the more elaborate expression of the point
of view from Najaf. Iragi Shi‘i circles were suspicious towards the whole
Code, and Bahr al-‘Ulum sought to marshall a systematic reading of the Code
in order to show is limitations and errors. The thrust of the criticism is built
as a manifesto protecting the rights of each community against the attempt of
state integration.

The second characteristic of Adwa’ is strictly related to the substance of
the law. Bahr al-‘Ulum offers a comprehensive analysis of the status of the
shari‘a against modern family law in the Near East. Adwa’ is in effect a
compact treatise of family law, and has the advantage of being based on the
official text of a Code. The Ja‘fari emphasis can of course be expected from a
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scholar trained in Shi‘i colleges. But more significant perhaps is the fact that
Bahr al-‘Ulum appears in Adwa’ as the mouthpiece of the whole Shi‘i
hierarchy.

It was not until 1978 that the next Amendment to the Code of Personal
Status was introduced.34 Some of the subsequent changes were important, and
the thrust of the dispositions introduced was related to 'liberalism' and an
attempt to further protect the rights of women.35 These changes, and the
atmosphere they took place in, are outside the reach of this study. For the
beginning of the war with Iran in September 1980 meant that family law in
Iraq was being set against a very special background, which is not typical of
other countries in the Middle East. But on the whole, the Code of Personal
Status of 1959 still stands as it was then conceived. The criticism voiced in
Najaf, particularly in the detailed and scholarly work of Muhammad Bahr al-
‘Ulum, offers a forgotten agenda in Iraq, but a blueprint of a world debate to
come.

34English Text in the Tragi ‘Official Gazette' (English version of al-Waga'i’ al- ‘Iragiyya), issue
16, 19.4.1978: the main dispositions were seen as a progress for the legal status of women,
and saluted with enthusiasm by Iragi 'feminist’ circles. See Bahija Ahmad Shehab ed., An-
raqla al-hadariyya lil-mar’'a fi ganun at-1a'dil ath-thani li-qanun al-ahwal ash-shakhsiyya (The
civilizational improvement of woman in the second Amendment to the Code of Personal
Status), Baghdad, 1978. Several articles of the Code of 1959 were deleted and replaced by the
prohibition of forced marriages, penalties for marriages outside the Court, wider grounds for
the woman to demand judicial separation, and a strenghtened right to the mother's custody of a
child. These last provisions were curtailed, 'in the interests of the child', by Law 106 of 1987,
al-Waga'i‘ al- ‘Iragiyya, issue 3176, 16.11.1987.

358ee in particular the tanzil doctrine in Law 72 of 1979, The Official Gazette, issue 39,
26.9.1979; husband's sodomy as ground for divorce, Law 125 of 1981, The Official Gazette,
issue 6, 10.2.1982; drinking as ground for divorce, Law S of 1986, al-Wagqa'i‘ al-‘Iraqiyya,
issue 3081, 20.1.1986; and most significantly, Law 77 of 1983, stipulating the right to the
conjugal flat for a divorced woman, a measure similar to the one which had created much
controversy in Egypt in 1979. But contrast the restrictions on child custody for an Iraqgi widow
who marries a non-Iraqi, Law 65 of 1986, al-Wagqa'i‘ al- ‘Iragiyya, issue 3105, 7.7.1986.






6. FAMILY LAW UNDER OCCUPATION:
ISLAMIC LAW AND THE SHARI‘A COURTS
IN THE WEST BANK

Lynn Welchman

The Palestinians of the Israeli-occupied territories always constitute
something of an exception when discussion is made of legal affairs in the Arab
or Islamic world. Under military occupation since 1967, the body of local
civil and criminal law has been changed almost out of recognition by the huge
number of Israeli military orders that touch on almost every area of life.
Personal status is perhaps the only real exception to this rule.

Personal status law in the West Bank is governed, as inside Israel, on the
millet system, a relic from the Ottomans, with the separate religious
communities regulating their own family affairs. The majority of Palestinians
in the occupied territories are Muslim and subject in matters of personal status
to the shari‘a courts. In the West Bank, the law applied is the Jordanian Law
of Personal Status, and close links are maintained with the Jordanian system.

This paper aims to examine how the shari‘a system in the occupied West
Bank has coped with the situation since 1967, and to look at some of the ways
in which the occupation affects the operation of the shari‘a courts and the
application of the law.

I. The 1967 Israeli Qccupation

The Arab-Israeli war of June 1967 ended with the Israeli army in
possession of the West Bank, the Gaza Strip, the Egyptian Sinai and the Syrian
Golan Heights. Immediately after the formal hostilities ceased, the Israeli
Military Commander in the West Bank issued Proclamation Number 2,
assuming all powers of government, legislation, appointment and
administration with respect to the region and its inhabitants, henceforth to be
exercised by him or his delegates, who were military officials appointed for
the purpose. Previous requirements of consultation or approval in any
legislative matters were repealed.

In Jerusalem, the Israeli authorities took immediate steps towards
integrating the Arab East of the city with the west side that had been in the
Israeli state since 1948. The controversial decision to annex East Jerusalem
and a number of surrounding areas came on 14 June 1967; the municipal
boundaries of West Jerusalem were extended up to and beyond the former
municipal boundaries of East Jerusalem and Israeli law was extended to cover
the annexed area. Jordanian government and public departments were taken
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over, and the existing court structure was integrated into the Israeli system
along with the application of Israeli laws and regulations.

In the West Bank, the legal system was subjected to Israeli military
administration. The afore-mentioned Proclamation 2 provided that:

All laws which were in force in the area on June 7th 1967
shall continue to be in force as far as they do not contradict
this or any other proclamation or order made by me [the West
Bank Military Commander] or conflict with the changes
arising by virtue of the occupation of the Israel Defence
Forces of the area.

Chapter Four of Shehadeh's Occupier’s Law examines in detail some of
the 'changes arising' in the legal system due to the Israeli occupation in so far
as the regular (nizamiyya) court system is concerned.) These included the
abolition of the Court of Cassation, the highest court in the four-tier Jordanian
system, together with the additional functions carried out by its members, and
the transfer of the Jerusalem Court of Appeal to Ramallah. An Israeli Officer
in charge of the Judiciary was appointed, to whom were transferred all
powers of the Jordanian Minister of Justice. The Military Governor also
established a committee to whom passed the powers of the Judicial Council in
appointing judges and public prosecutors. Another Military Order required all
court processes to take place and all decisions to be issued 'in the name of law
and justice’. The Execution Departments attached to the local regular courts
were put under the administration of the Israeli military authorities.2

The changes to the judicial system, the Israeli occupation in general and
the annexation of East Jerusalem in particular led to a strike on the part of
West Bank lawyers which was estimaied in 1980 to include just under half of
all the qualified lawyers in the West Bank. The striking lawyers continue to
boycott the regular courts, now administered by the occupation authorities,
and the Military Courts which are staffed entirely by Israeli military
personnel, but many do practise in the shari‘a courts, which remain outside
Israeli supervision.

The Shari‘a Courts under Occupation

Soon after the occupation, on 24 July 1967, some twenty notable Muslim
personalities in Jerusalem established a body called al-hay’a al-islamiyya (the
Islamic Board) to administer Muslim affairs in the West Bank, in particular in
East Jerusalem, in the absence of a Muslim sovereign. The body developed
into al-hay’a al-islamiyya al-‘uliya, the Supreme Islamic Board.
Kupferschmidt observes that:

1R. Shehadeh, Occupier’s Law, Washington, 1988, pp.76-101.
2R, Shehadeh, The West Bank and the Rule of Law, Geneva, 1980, pp.18-20.
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[Tlhe 1967 Muslim Council was established by local initiative
as an outspoken act of protest against the Israeli annexation of
East Jerusalem. The Israeli government has therefore
withheld any formal recognition.3

The Acting Chief Islamic Justice, the gadi al-qudat, is the head of the
Supreme Islamic Board and directly supervises the work of the shari‘a courts
still functioning under the indirect administration of Jordan, providing the
link between the shar‘i4 systems in Jordan and the West Bank. It is likely that
at least some of the motivation for the establishment of the Supreme Islamic
Board and its continuing refusal to cooperate with the Israeli authorities came
from a wish to avoid the records of the courts and the Department of Awgaf
(pious endowments) coming under Israeli control. While the workings of the
various Christian communities in Jerusalem suffered little obstruction from
the Israeli occupation authorities, the Islamic court system was in
confrontation from the start.

As noted above, the Israeli authorities assumed all supervisory functions
for the regular court system after occupation. The shar‘i judiciary, however,
refused to accept confirmation of appointment or payment from the military
authorities or to attach Israeli stamps to court documents. In East Jerusalem,
the judges of the shari‘a first instance court refused to countenance
integration into the Israeli state system, which would involve their own
appointment by the Israeli government and the swearing of an oath of loyalty
to Israel.

As it became clear that the occupation was not going to be removed in a
matter of weeks or even months, the shar‘i judiciary maintained its stand and
the Israeli authorities extended the jurisdiction of the Israeli shari‘a court of
Jaffa to include East Jerusalem, in an attempt to preclude recourse to the
Jerusalem court by the Muslim Palestinians resident in the annexed part of the
city, and so to force compliance by the judges. In August of 1969, instructions
were issued to the Execution Offices of the West Bank not to execute decisions
issued by the shari‘a courts.’

This move aroused protests from the Palestinian judiciary as a whole. Just
after the order was issued, a local Arabic newspaper reported that the
magistrate, public prosecutor and head of the Execution Department in
Jericho, Zuhayr al-Bushtawi, had sent a memorandum to the Israeli Justice
Affairs Officer, in which he stated his objection to the non-execution of

3u. Kupferschmidt, The Supreme Muslim Council: Islam under the British Mandate for
Palestine, Leiden, 1987, p.260. The Arabic title of the Supreme Muslim Council of
Mandatory times uses the word majlis rather than hay‘a.

4Adijectival form of shari‘a: the branch of the judiciary which applies the shari‘a exclusively.
5Note that there is some dispute regarding this administrative measure; some say it
applied to all shari‘a courts, others say only to East Jerusalem and the Shari‘a Court of
Appeal. The articles in the local Arabic press, however, state clearly that the instructions for
non-execution affected all shari‘a courts in the West Bank.
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shari‘a court decisions.® A few weeks later, the magistrate of al-Khalil
(Hebron), Hussein ash-Shuyukhi, was reported by the same paper to have
resigned in protest at 'the interference in the powers of the courts by the
Israeli Officer in charge of the Judiciary, and his insistence on preventing the
Execution Departments of the regular courts from executing the decisions of
the shari‘a courts'. His reasons were included in a memorandum sent to the
West Bank Military Commander.”

Two articles published in the local paper a/-Quds in April of 1970, one
by a shar‘i lawyer and one by an Islamic gadi (judge), stressed that the
principle behind the stand being taken by the shar‘i judiciary was its need for
independence and for inviolability from the effects of transient political
change. The first noted that even the British had not attempted to interfere
politically in the shar‘i judiciary, and distanced the present stand from any
particular political implications:

Although the shar'i judiciary is Jordanian, it is first and
foremost Islamic....#

The second article, by the then qadi of Ramallah, insisted:

The political order must have no influence upon the work of
the shari‘a courts, whatever the source be of such political
motive: for temporal politics has no fixed constants, and its
enemy today may be its friend tomorrow.?

By the time the above articles were published, the newspapers had
reported that some Execution Offices in the West Bank were in fact executing
shari‘a court decisions in defiance of the orders to the contrary.!® The first
writer notes this in his article, and in an informal chronology of events
compiled at the request of a local lawyer, the second, al-Husseini, notes the
effect played in the matter by the objections that had come from the Arab
heads of the Execution Offices in the West Bank. It should be noted here that
while decisions of the shar‘i courts in the West Bank, excluding Jerusalem, are
nowadays executed through the regular court Execution Offices, it is not clear
whether there are any written instructions countermanding the original orders
for non-execution, and that Meron is at least partly right when he states:

6A1-Quds newspaper (Jerusalem), 25 August 1969. See also Shehadeh, The Wesr Bank and
Rule of Law, p.22.

Zgl—Quds, 16 October 1969. See also Shehadeh, The West Bank and Rule of Law, p.51 note
8Zaydan al-Jilani, 'Al-mahakim ash-shar‘iyya - ila ayn? (Whither the shari courts ?) in Al-
Quds, 24 April 1970,

9Muhammad As‘ad al-Imam al-Husseini, 'Taswib ‘ala kalimat: al-mahakim ash-shar'iyya - ila
ayn?’ (Correcting the article: Whither the shar‘i courts ?) in Al-Quds, 27 April 1970. Article
written in response to al-Jilani.

104¢-Quds, 23 April 1970.
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The judgments rendered by these Qadis could certainly not be
executed by the official Execution Offices, were it not for the
Military Govemor's decision to honour these judgments...1!

This decision, however, would seem to have been less of a positive
‘honouring’ than a preference to let the issue drop rather than force more
confrontation with the shar‘i judiciary and the Muslim community. The
military authorities certainly paid less attention to the continued defiance of
the shar‘i judiciary than they would have done had the regular judiciary been
in a position to make a similar stand. This may be partly due to the point made
by Meron in explanation,!? that the Israeli authorities were used to the relics
of the Ottoman millet system in Israel itself and were therefore prepared to
take an ‘abdicatory’ attitude towards the jurisdiction of the religious courts.
However, it probably owes just as much to the fact that the Israeli authorities
saw less political advantage in controlling the courts dealing with personal
status issues in the West Bank, particularly as these had no independent means
of execution. The members of the shar‘i judiciary who discussed this matter
with the author tend to the opinion that the 'non-political’, basically domestic
subject matter of their jurisdiction was the important factor. It must be noted
that this 'abdicatory' attitude on the part of the Israeli authorities was not
followed in East Jerusalem. In administrative terms, therefore, in the West
Bank, the position of the shari‘a courts as described by al-Husseini in 1970
holds good still: they

continue to be linked to His Excellency the Qadi al-Qudat and
to the shar‘i Judicial Council in Amman.... they are all subject
to the terms of the Kingdom's Constitution... and to the laws
constituting the shari‘a courts, and to the authority of the Qadi
al Qudat in their administration.13

Since 1967, the West Bank qadis have continued to be tested and
formally appointed in Amman after recommendation by the Acting qadi al-
qudat in Jerusalem to the shar‘i Judicial Council.!4 In contrast to the Gaza
Strip qadis, where the shari‘a courts are under Israeli administration like the

11y, Meron, 'The Religious Courts in the Administered Territories’, Chapter 10 in M.
Shamgar ed., Military Government in the Territories Administered by Israel 1967-1980,
Jerusalem, 1982, Volume 1, p.365.

12 Meron, 'The Religious Courts in the Administered Territories', p.356.

13Al-Husseini, ‘Taswib'. An article by the then gadi of Nablus that appeared in al-Quds on
4 February 1974 similarly emphasised the fact: 'The Jordanian Government has not
relinquished responsibility for the shari‘a courts.’

14Kupfcrschmidt. Supreme Muslim Council, p.260, states erroneously that ‘gadis are
appointed by a Qadi al-Qudaat in Jerusalem.' See, for example, al-Fajr newspaper
(Jerusalem) of 8 September 1986 reporting that four West Bank Palestinians had been
appointed in Amman as qadis for the three new shari‘a courts just established in the West
Bank.
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regular courts, and who are paid by the Israeli military authorities, the qadis
in the West Bank are paid by the Jordanian authorities from the shar‘i budget
in Amman. Court fees are sent to Amman via the Acting qadi al-qudat in
Jerusalem and are taken into account in the Amman financial reports of the
Department of the qadi al-qudat. The fees are levied and collected in Jordanian
currency only; any attempt to pay in Israeli shekels is met with instructions to
go and find a money-changer. Judgments are issued in the name of the
Jordanian king, in accordance with Article 27 of the Jordanian Constitution,
and each separate ruling, or hukm, is entered under this. formula in the court
records. Should the ruling be of a nature to need the services of an Execution
Office, it is written out again under the heading 'In the name of God, the
Merciful, the Beneficent', thus avoiding the 'law and justice' formula used in
the regular courts under the terms of Military Order 412.

Perhaps the most physical evidence of Jordan's continuing supervision of
the shari‘a court system in the West Bank is in the fact that four new shari‘a
courts have been established in the area by Jordanian decree since the 1967
occupation. One was created in the town of Salfit in 1976 and three more in
Tubas, Birzeit and Dura in 1986.15 This can be usefully contrasted with the
Gaza Strip, where two new shari‘a courts were opened and validated by Israeli
Military Orders in the 1970s.16

Another very clear demonstration of the continuing links with Jordan
comes in the law that is applied by the West Bank shari‘a courts. Here again
they stand in contrast to the nizamiyya courts, where, due to Proclamation 2,
all laws in force in the area were frozen in their pre-occupation state and
where the only post-1967 legislation applicable is the vast body of Israeli
Military Orders. The residents of the West Bank have in this way been
deprived of the benefits of modifications to Jordanian legislation and of new
legislation introduced since the occupation, including the 1976 Jordanian Civil
Code, which repealed large parts of the nineteenth century Ottoman Majalla.
The 1976 Code is not applied in the West Bank. However, the same year,
1976, saw the promulgation in Amman of a new family law, the Jordanian
Law of Personal Status, replacing the Jordanian Law of Family Rights of
1951.17 The JLPS was applied in the West Bank shari‘a courts as a matter of
course.

15The creation of the courts by the Jordanian authorities was announced in al-Fajr, 8
September 1986. See also M. Mheilan (qadi al-qudat in Jordan), 'al-qada’ ash-shar'i al-
urduni fi'l-'ahd al-hashimi’ (The Jordanian shar'i judiciary under the Hashemites), Amman,
1986. The new courts brought the total in the West Bank to thirteen.

16Meron, 'The Religious Courts in the Administered Territories', p.361. The two new
courts brought the total in the Gaza Strip to five.

17Jordanian Law of Personal Status, Temporary Law no 61/1976, Official Gazette no 2668 of
1 December 1976. The law is a 'temporary’ one because it was promulgated during the
suspension of the Jordanian Parliament following the 1974 Rabat Summit Conference, when
the Palestine Liberation Organisation was declared 'the sole legitimate representative of the
Palestinian people’. Obliged to implement this resolution, the Jordanian Parliament found
itself unable to cede its representation of the West Bank Palestinians unless the Constitution
was amended, and accordingly suspended itself until recalled by King Hussein in 1984, All
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In many ways, then, the West Bank shari‘a courts can be seen to have
done their best to ignore the Israeli occupation, but a closer view reveals both
minor and more far-reaching effects on the shar'i system as a result of the
occupation. One example of the effects in day-to-day terms can be seen in the
number of persons who are classed, for purposes of a shari‘a court hearing, as
'of unknown whereabouts'. In the normal process of notification for a court
session, the relevant papers will be sent to the shari‘a court with jurisdiction in
the area where the defendant to be notified is resident. In the West Bank,
because there is no regular official contact with Jordan to allow use to be
made of Consular services and so on, anybody who is outside the West Bank is
of unknown whereabouts. This includes anybody living in Jordan, in Israel
(since there is no liaison with the shari‘a courts in Israel), and in the Gaza
Strip (unless the relevant gadi responds to a personal letter from a West Bank
gadi, i.e. avoiding any liaison with the Israeli authorities administering the
shari‘a courts in the Strip); and this category seems also to include anybody
held in an Israeli prison in the West Bank on a security charge, since this
would involve going through the military authorities.

Another example of the practical effects of occupation lies in the fact that
the West Bank shari‘a courts no longer transfer those in violation of
provisions of family law to the criminal courts for prosecution. The Jordanian
Penal Code of 1960 lays down penalties for certain offences arising from
family law, such as non-registration of a talaq pronounced out of court, or
involvement in the marriage of an under-age woman. Before the occupation,
if such an offenc