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An Institution in Search of a
Moral Grounding

As one reads history . . . one is absolutely sickened not by the
crimes the wicked have committed, but by the punishments the
good have inflicted.

—Oscar Wilde, “The Soul of Man under Socialism,” 1891

I. Introduction

Punishment, at its core, is the deliberate infliction of harm in response to
wrongdoing. As an institution, it is so deeply rooted in history that it is
difficult even to imagine a society without it. We have grown up with it,
and it seems natural and inevitable to us. At the same time, there is no
denying that it is a human creation; we must accept responsibility, collec-
tively and individually, for the harm that we do in punishing: the depri-
vation of life, liberty, or property, or the infliction of physical pain. We
ought not to impose such harm on anyone unless we have a very good
reason for doing so. This remark may seem trivially true, but the history
of humankind is littered with examples of the deliberate infliction of
harm by well-intentioned persons in the vain pursuit of ends which that
harm did not further, or in the successful pursuit of questionable ends.
These benefactors of humanity sacrificed their fellows to appease mythi-
cal gods and tortured them to save their souls from a mythical hell, broke
and bound the feet of children to promote their eventual marriageability,
beat slow schoolchildren to promote learning and respect for teachers,
subjected the sick to leeches to rid them of excess blood, and put suspects
to the rack and the thumbscrew in the service of truth. They schooled
themselves to feel no pity—to renounce human compassion in the service
of a higher end. The deliberate doing of harm in the mistaken belief that

1
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it promotes some greater good is the essence of tragedy. We would do well
to ask whether the goods we seek in harming offenders are worthwhile,
and whether the means we choose will indeed secure them.

In the pages that follow, I shall be arguing for the abolition of punish-
ment, insofar as it involves depriving people of things to which they have
a right (typically, life, liberty, or property), either simply in order to de-
prive them of those things (as retribution), or in order to secure some fur-
ther end (such as deterrence or incapacitation) to which the deprivation
of these rights is essential. I shall distinguish punishment from other prac-
tices, such as blaming or formal condemnation (and collateral conse-
quences such as difficulty in obtaining employment), which do not de-
prive the offender of anything to which he has a right; and from harm-
shifting interventions that prevent (through direct intervention) or reverse
(through compensation) harm to victims at the offender’s expense. I begin
with a brief description of the actual harms that are done by punishment.

II. Harms Done by Punishment

Today, the most common punishments in the Western world are depriva-
tion of liberty or property; only the United States still imposes the death
penalty. The debate over the death penalty has made imprisonment look
benign, but the harm done by incarceration is not trivial. Imprisonment
means, at minimum, the loss of liberty and autonomy, as well as many
material comforts, personal security, and access to heterosexual relations.
These deprivations, according to Gresham Sykes (who first identified
them) “together dealt ‘a profound hurt’ that went to ‘the very founda-
tions of the prisoner’s being.’”1 But these are only the minimum harms,
suffered by the least vulnerable inmates in the best-run prisons. Most
prisons are run badly, and in some, conditions are more squalid than in
the worst of slums. In the District of Columbia jail, for example, inmates
must wash their clothes and sheets in cell toilets because the laundry ma-
chines are broken. Vermin and insects infest the building, in which air
vents are clogged with decades’ accumulation of dust and grime.2 But
even inmates in prisons where conditions are sanitary must still face the
numbing boredom and emptiness of prison life—a vast desert of wasted
days in which little in the way of meaningful activity is possible.

For the more vulnerable, and for those confined in worse prisons, im-
prisonment often means exposure to predators and an extreme loss of
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personal security. The rate of victimization — assault, robbery,
extortion—of prisoners is much higher than that of the general popula-
tion. Some studies have reported that more than 10 percent of the prison
population has suffered forcible rape, with a much larger number having
succumbed to pressure to engage in sex.3 Even more disturbingly, as the
prevalence of this form of violence has made its way into the popular
imagination, it has become common to hear it referred to as part of the
punishment or as a deterrent factor. Although most jokes about rape are
excluded from the public forum as in grossly bad taste, a soft drink com-
pany recently saw fit to make light of prison rape in a television com-
mercial.4

In recent years, sentencing has become harsher, and more and more
individuals have been imprisoned. Worldwide, some 8.5 million persons
are incarcerated. After staying relatively constant since World War II, the
number of persons imprisoned in the United States increased fourfold
between 1980 and 2000. Most of this increase resulted from a crack-
down on drug offenders. Today, the United States is second only to Rus-
sia in per capita incarceration rate (690 per 100,000 as compared to
Russia’s 730), while two-thirds of countries have rates below 150 per
100,000.5

Increased harshness has resulted in a new coterie of prisoners who
began as juvenile offenders and have spent most of their lives in prison. It
is no exaggeration to say that punishment has destroyed the souls of these
offenders. Jack Abbott, physically beaten and sexually abused in a series
of foster homes as a child, was first committed to a juvenile institution at
the age of nine. After his release at eighteen he soon found himself back
in prison for writing bad checks. He killed another inmate for informing
on him and got more time. Later, he managed to escape, robbed a bank,
and was sent back with another nineteen years to serve. At the age of
forty-five, he described himself as follows:

When I walk past a glass window in the corridor and happen to see my
reflection, I get angry on impulse. I feel shame and hatred at such times.
When I’m forced by circumstances to be in a crowd of prisoners, it’s all I
can do to refrain from attack. I feel such hostility, such hatred, I can’t
help this anger. All these years I have felt it. Paranoid. I can control it. I
never seek a confrontation. I have to intentionally gauge my voice in a
conversation to cover up the anger I feel, the chaos and pain just beneath
the surface of what we commonly recognize as reality.6

In Search of Moral Grounding | 3



Of his relations with fellow prisoners, he wrote:

You don’t comfort one another; you humor one another. You extend
that confusion about this reality of one another by lying to one another.
You can’t stand the sight of each other and yet you are doomed to stand
and face one another every moment of every day for years without end.
You must bathe together, defecate and urinate together, eat and sleep to-
gether, talk together, work together.7

After his release, Abbott killed a waiter in a restaurant for insulting
him and was sent back to prison, where he committed suicide in 2002.8

He was an irredeemably violent and destructive man, filled with hate and
fear—much of which must be attributed to his almost lifelong imprison-
ment. Today, there are more such prisoners than ever.9

Those we punish have by and large failed to meet the challenges that
life has presented them. It is not surprising that they include a large pro-
portion of those who have faced more significant obstacles to success.
The probability that a black man born in the United States will be im-
prisoned at some time in his life is more than five times that for a white
man. Prisoners are overwhelmingly drawn from the lower rungs of the so-
cioeconomic ladder. Throughout the world, it is those in marginalized
groups who find themselves imprisoned. Also overrepresented in the
prison population are persons with little education, mental illness or re-
tardation, and a history of abuse as a child. In punishing, then, we tend
to harm those who already bear great burdens.

III. Justifying the Harm of Punishment

These harms, one might think, though regrettable, are not inflicted for no
reason; they are necessary, just, right, and proper. At least, this must be
true of the minimum harms, if not of the uglier real ones. Philosophers
have made many sophisticated arguments to show that this is so. For the
most part, these arguments fall under one of three broad positions: that
the harm of punishment is outweighed by some greater good; that harm-
ing offenders is good in itself; and that punishment is not properly con-
sidered a harm to the offender.

Three basic purposes correspond to these three basic forms of justifi-
cation. To the idea that harming the offender is good corresponds the pur-
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pose of giving offenders what they deserve. To the idea that punishment
does more good than harm corresponds the purpose of preventing crime.
And to the idea that punishment benefits the offender corresponds the
purpose of making the offender a better person. Optimists see a happy
confluence of these purposes in an institution that simultaneously serves
all three. But the appropriateness of punishment to each of these ends has
been called into serious question at some period during the history of the
institution. If punishment had been thought to serve only one of these
ends—no matter which—doubts about its appropriateness would prob-
ably have been sufficient to topple the institution. The survival of pun-
ishment as a legitimate institution has been facilitated because the con-
tinuous defense of any one purpose has not been necessary; when doubts
became too strong, it has always been possible to turn attention to one of
the other purposes instead. In this chapter I present a brief account of the
intellectual history of punishment and suggest that we would do well to
give more attention to our uneasiness with each of these purposes—to
ask forthrightly whether any of them, seen in light of its weaknesses, is
sufficient to support an institution that does so much harm.

The idea that harming offenders is good in itself may be the oldest idea
associated with punishment. If this had been thought to be the only un-
derpinning of the institution, it might have been eliminated by Christians,
who thought that vengeance was best left to God, or in the early twenti-
eth century, when the consensus among philosophers was that retribution
was barbaric and pointless. If instead punishment had been consistently
seen simply as a regrettable necessity to promote the good of society, it
would have had difficulty withstanding the late twentieth century recog-
nition both of the practical elusiveness of deterrent and rehabilitative
goals and of the questionable morality of using individuals to promote so-
cial ends. And if we had consistently thought of punishment as something
we do to benefit offenders, the stark reality that it typically does the op-
posite would eventually have forced itself on our attention. Instead, as
successive generations have inherited the institution of punishment and
found the old rationale wanting, they have found new reasons—or re-
vived older ones—for continuing it.

How did punishment begin? Although it is more prominent in some
early civilizations than in others, the idea of justice as served by punish-
ment appears to be as old as civilization itself. Correspondingly, though,
the development of civilization is also correlated both with questioning of
how and whether justice is so served and with a sense that there must be
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limits on the scope of punishment. The history of punishment is in some
respects like the history of war; it seems to accompany the human condi-
tion almost universally, to enjoy periods of glorification, to be commonly
regarded as justified in many instances, and yet to run counter to our ul-
timate vision of what human society should be.

Indeed, it appears likely that punishment in its earliest forms was not
distinguishable from warfare. Both, perhaps, arose from the instinct to
strike out at those seen as injuring one’s interests, either from simple
anger or from a desire for self-protection. Blood feuds, in which the fam-
ily of the aggrieved person inflicts an equivalent or greater injury on the
offender and his family, are found in a number of early societies; it is hard
to know whether these are better described as punishment or as warfare.
Later societies found cause to reflect on the justification and limits of
harm to enemies, on both the individual and the social scale.

In the Iliad (c. 800 b.c.), justice is presented as pure vengeance, as when
Agamemnon urges Menelaus not to take pity on his Trojan captives:

This is no time for giving quarter. Has, then, your house fared so well at
the hands of the Trojans? Let us not spare a single one of them—not
even the child unborn and in its mother’s womb; let not a man of them
be left alive, but let all in Ilius perish, unheeded and forgotten.

Thus did he speak, and his brother was persuaded by him, for his
words were just.10

Justice is not limited by personal responsibility or proportionality to
the original offense; it is enough that the person on whom vengeance is
taken is on the side of the enemy. Agamemnon explicitly rejects any
bounds to his vengeance; the wrong done by the Trojans, in his eyes, jus-
tifies their annihilation.11

In contrast, in Aeschylus’s fifth-century retelling of Agamemnon’s
story in The Oresteia, the Furies, representing the ancient demand for
vengeance, seek the death of Orestes for the murder of his mother.
Orestes, following the demands of honor as urged by Apollo, had killed
his mother to avenge her murdering his father, Agamemnon. The Furies
are eventually soothed and persuaded to let him live. The taming of the
Furies—following a process in which Orestes is judged by the citizens of
Athens—can be seen as representing the sublimation of vengeful emo-
tions into the service of the social ends of justice. Rather than glorifying
vengeance, Aeschylus presents it as tragic when carried to extremes. The
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Furies are brought under control, promised respect, but forced to recog-
nize mitigating factors and to bow to the judgment of the citizens.

In The Oresteia, the value of deterrence is also made explicit, as the Fu-
ries appeal to the necessity to punish wrongdoers so that the innocent can
live without fear:

So when a terrible disaster strikes
let no one make the old appeal,
“Justice, you Furies—hear me,
you powers on your thrones!”
It may well happen soon—
a father in despair, a mother
in some new catastrophe,
may scream out for pity,
now the house of justice falls.

Sometimes what’s terrible can work
to bring about what’s good.
Such terror needs to sit on guard,
to check the passionate heart.
There is a benefit for men
to learn control through suffering.
For where is there a man or city—
both alike in this regard—
who still respects what’s just
without a heart attuned to fear?12

Up to this point, we have seen the infliction of harm in response to
wrongdoing as an expression of vengeance, followed by the idea that
there should be limits to vengeance, and a hint of deterrent purposes.
Harming wrongdoers is justified (to the extent that it is seen as requiring
justification) by ideas roughly corresponding to desert and deterrence.
But the first sophisticated philosophical defense of punishment rejects the
idea that punishment harms the wrongdoer. Plato takes the novel position
that the just man should harm no one, thus immediately raising the issue
of how punishment is to be justified. His solution to this problem is that
punishment is not a harm, but a good, for the person who suffers it.13

Plato’s argument for this surprising proposition is simple: the good of the
soul is more important than the good of the body; the commission of
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crimes indicates disorder in the soul; and the infliction of just punishment
imparts justice to the soul. Comparing punishment to medical treatment,
Plato argues that the most wretched of men is he who does wrong and is
not punished.14 Thus, punishment is imposed primarily for the sake of the
wrongdoer.15 The “incurable” wrongdoer, however, should be executed
as an example to others.16

Thus, by 400 b.c., the basic ideas of punishment as vengeance, as de-
terrence, and as a benefit to the offender are already in place. Precursors
of these ideas can be found even earlier. The idea of a disrupted cosmic
order is reflected in the Egyptian concept of ma’at and in the Hebrew con-
cept of blood guilt; in both cases, order is to be restored through punish-
ment. These two cultures also share the idea of a vengeful God, although
that idea is much more prominent for the Hebrews. Explicit references to
punishment as deterring and as instructive for the offender are found in
the literature of ancient Egypt. Although there is little in the way of for-
mal justification for punishment practices in antiquity, recognition of the
value of limiting punishment is already present.

Neither the Egyptians nor the Hebrews saw themselves as merely con-
taining vengeance, however. Harming offenders was part and parcel of an
ongoing effort to maintain a cosmic balance and prevent the coming of
chaos. The Egyptians’ worldview was shaped by their dependence on the
annual flooding of the Nile.17 As the river flooded, washing the rich allu-
vial soil over the riverbanks, one could be confident that the crops would
grow and life would continue for another year. Those who lived on its
banks asked no more than that life should continue as before, continually
returning to the point of renewal. They feared only that some untoward
event would disrupt the orderly sequence of life and plunge Egypt into the
primeval chaos that, according to legend, had existed before the coming
of order. One part of the preservation of this order was to live one’s life
according to the principles of ma’at, or justice.18 Illustrations in the
Egyptian Coffin Texts, dating back to the end of the Old Kingdom (2800–
2200 b.c.)19 show the heart of the deceased being weighed against a
feather representing Ma’at, the goddess of justice. Transgressions against
ma’at—ranging from being overly talkative to murder and blasphemy—
would make the heart heavy. The monster Ammut waits nearby to con-
sume the heart found wanting; but if the heart passes the test, the dead
person is admitted to a pleasant afterlife. Death—the loss of the after-
life—is the consequence of failing to live a good life. In that the Egyptians
of that period saw punishment as the natural and expected response to
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wrongdoing, it may be that they saw punishment as restoring the cosmic
order that it disrupted.

A similar concept is evident in the ancient Hebrew belief that the
“blood guilt” resulting from homicide could be expiated only by the
shedding of the blood of the offender: “For blood pollutes the land, and
no expiation can be made for the land, for the blood that is shed in it, ex-
cept by the blood of him who shed it.”20 The Hebrews feared that wrong-
fully spilled blood would collect in the altar of God, creating a point of
entry for demons. Animal sacrifices could wash out the guilt of lesser of-
fenses, but only human blood could wash out that of murder. Like the
Egyptians, the Hebrews believed that the sacrifice of the offender would
restore the lost order and protect them from chaos.

For both systems of thought, the vengeful impulse is closely tied to jus-
tice. The Old Testament presents God as vengeful and his vengeance as
justified. Sinners, such as those of Sodom and Gomorrah, are justly de-
stroyed; Lot’s wife is turned into a pillar of salt merely for looking back
in contravention of God’s instructions; most of the human race is wiped
out in the Great Flood. The Teaching for Merikare (a pharaoh of the First
Intermediate Kingdom) admonishes:

Do justice, that you may live long on earth. Calm the weeper, do not op-
press the widow, do not oust a man from his father’s property, do not
degrade magnates from their seats. Beware of punishing wrongfully; do
not kill, for it will not profit you, but punish with beatings and with im-
prisonment, for thus this land will be set in order, excepting only the
rebel who has conspired, for God knows those who are disaffected, and
God will smite down his evil doing with blood.21

Evil for evil is clearly a well-established idea in the earliest civilizations.
Note, however, that neither the Egyptian nor the Hebrew tradition pre-
scribes the kind of limitless vengeance urged in the Iliad. The famous pas-
sage from Leviticus, “breach for breach, eye for eye, tooth for tooth; as
he has caused a blemish in a man, so shall it be rendered unto him,”22

often quoted as an example of barbaric harshness, may actually represent
an attempt to limit the consequences of wrongdoing.23 The earlier blood
feud knew no limits; clans simply retaliated against each other, inflicting
what injury they could.24 The same desire for limits may have motivated
the best-known provisions of the Code of Hammurabi (c. 1800 b.c.), in
which matching retaliatory harm is exacted.25
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The first glimmerings of concern for the harm inflicted on offenders by
punishment and its analogues can thus be found in antiquity. While there
is little indication in any of these contexts that punishment itself was re-
garded as problematic, there is the idea that there must be a limit to what
can be done in response to wrongdoing, and that the limit is in some way
related to the nature of the wrong. The wrongdoer is not merely an
enemy, to be harmed in any way possible, but a person whose own inter-
ests must be considered.

At this early point in the history of punishment theory, we have seen
punishment presented as benefiting the cosmic order, the victim (or the
victim’s family), society, and the wrongdoer. While the subsequent history
offers many refinements and variations of these views (and formidable
objections to each), these early portrayals contain the seeds of everything
that is to follow.

The question of how it can be right to harm another has particular sig-
nificance for Christians, who believe, with Plato, that the good man in-
flicts no suffering, even on his enemies, and who set great store in the
idea of forgiveness. The New Testament preaches the reserving of retri-
bution to God: “Beloved, never avenge yourselves, but leave it to the
wrath of God; for it is written, ‘Vengeance is mine, I will repay, saith the
Lord’”;26 “Judge not, lest ye be judged.”27 Moreover, this passage from
Matthew explicitly rejects the “like for like” version of punishment of
Leviticus:

38: Ye have heard that it hath been said, An eye for an eye, and a
tooth for a tooth:
39: But I say unto you, That ye resist not evil: but whosoever shall
smite thee on thy right cheek, turn to him the other also.
40: And if any man will sue thee at the law, and take away thy
coat, let him have thy cloak also.
41: And whosoever shall compel thee to go a mile, go with him
twain.
42: Give to him that asketh thee, and from him that would borrow
of thee turn not thou away.
43: Ye have heard that it hath been said, Thou shalt love thy neigh-
bour, and hate thine enemy.
44: But I say unto you, Love your enemies, bless them that curse
you, do good to them that hate you, and pray for them which de-
spitefully use you, and persecute you;
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45: That ye may be the children of your Father which is in heaven:
for he maketh his sun to rise on the evil and on the good, and
sendeth rain on the just and on the unjust.28

The infliction of retributive punishment by human beings is rejected
here; if the institution had been founded on retribution as its sole basis,
the rise of Christianity might have seen its end. But Christians had other
purposes in mind for secular punishment. Augustine squarely rejects re-
venge and retribution, but argues that secular punishment is necessary
both to provide an example to others, and to induce repentance so that
the offender may be spared divine punishment.29 Aquinas argues that sec-
ular punishment is necessary for two reasons: to restrain the wicked from
evil by force and fear, and to compel the evilly disposed to learn virtue.30

Vengeance and retribution may be left to God, but secular punishment is
justified for the good of society and for the good of the offender.

The good of the offender as a reason to punish turned out to be a par-
ticularly pernicious factor when combined with the Christian emphasis
on the importance of salvation. The excesses of the Inquisition are famil-
iar to everyone. But they are rooted in a much earlier belief that, in com-
pelling the conversion of heretics, the Church did them a service. Augus-
tine, having overcome his earlier compunctions on the subject, writes:

When . . . wholesome instruction is added to means of inspiring salutary
fear, so that not only the light of truth may dispel the darkness of error,
but the force of fear may at the same time break the bonds of evil cus-
tom, we are made glad, as I have said, by the salvation of many, who
with us bless God, and render thanks to Him.31

The Middle Ages were dominated by such thinking. Every evil in the
world, from crop failure to the Black Death, was attributed to the sinful
nature of man, who could never be chaste enough or humble enough to
satisfy God. Under the strain of these beliefs, many people imposed ex-
treme suffering on themselves in an attempt to appease God, from the
hair shirts of penitents to the iron-tipped whips of the flagellants. Impos-
ing punishment on those most exposed to moral condemnation was all
too naturally seen as an appropriate measure to induce the repentance
that would save their everlasting souls. It was not an age that encouraged
doubts about the roots of crime in moral wickedness or the efficacy of vi-
olence as a route to moral improvement.32 The emphasis in penal practice

In Search of Moral Grounding | 11



was on the infliction of pain and humiliation in public, through measures
such as the pillory, branding, flogging, and drawing and quartering—
death being an insufficient punishment for some crimes.33

Enlightenment thinkers, in keeping with Christianity, repudiated retri-
bution, but also saw more clearly the broader question of the justifiabil-
ity of punishment for other purposes. Hobbes asks directly “by what
door the right or authority of punishing . . . came in?”34 His answer is that
in the state of nature everyone has the right to kill or hurt others for his
own preservation (or indeed to obtain anything he wants, as “every man
has the right to everything”); with the forming of the social contract, the
citizens lay down their own right to punish, leaving the sovereign alone
with that right. Interestingly, Hobbes seeks to limit the sovereign’s right
to punish to acts that are against previously announced laws and to pun-
ishment proportional to the crime, although no such limits are present in
the state of nature.35 The aim of punishment, he says, “is not revenge, but
terror”; consequently, punishment requires both the intention and the
possibility “of disposing the delinquent (or, by his example, other men) to
obey the laws.”36

Locke, too, grounds the right to punish in the social contract, begin-
ning from the right of all to punish in the state of nature, which is en-
trusted to the sovereign upon the making of the social contract. Punish-
ment, he says, must be limited to the purposes of “reparation and re-
straint.”37 Further, “Each transgression may be punished to that degree
and with so much severity as will suffice to make it an ill bargain to the of-
fender, give him cause to repent, and terrify others from doing the like.”38

Beccaria (1764) similarly blended individual rights and utilitarian rea-
soning to conclude that punishments must be limited to those that served
useful social ends:

The purpose of punishment . . . is nothing other than to dissuade the
criminal from doing fresh harm to his compatriots and to keep other
people from doing the same. Therefore, punishments and the method of
inflicting them should be chosen that, mindful of the proportion be-
tween crime and punishment, will make the most effective and lasting
impression on men’s minds and inflict the least torment on the body of
the criminal.39

All of these writers recognized that the social good could not be pro-
moted by random or excessive punishment. Thus, the ideal punishment

12 | In Search of Moral Grounding



was the one that produced the most social benefit at the least cost to the
offender. This articulation of the reasoning supporting limits on punish-
ment invalidated in principle any punishment that did not provide a fa-
vorable balance of benefit over cost. Each squarely rejected the idea that
harming the offender is good in itself.

This line of reasoning is made more explicit by Jeremy Bentham
(1789), who begins his discussion of punishment with the observation
that “all punishment is mischief: all punishment in itself is evil. Upon the
principle of utility, if it ought at all to be admitted, it ought only to be ad-
mitted in as far as it promises to exclude some greater evil.”40 He goes on
to list specific instances in which punishment fails to be justified, that is,
where it is groundless, unprofitable, ineffective, or unnecessary. Bentham
sought, in practice as well as in theory, to eliminate those punishments
that were predicated simply on harming the offender. In his lifetime, re-
pugnance against harm for harm’s sake obtained some popular hold; ef-
forts were made to institute punishments that could be justified by their
good effects rather than their bad ones.

The eighteenth-century British prison was rife with disease and hunger,
especially bad for those who, with their families in tow, were imprisoned
for debt and could not pay for food. Following the end of transportation
to the American colonies after 1776, excess prisoners were confined to
ships moored at the docks. Prison reform in the late eighteenth and early
nineteenth centuries, spurred by John Howard’s 1777 report on scan-
dalous conditions in the prisons of England, was in large part an effort to
bring rationality to prison practice in order to direct it more effectively to
the goals of reform and deterrence. In the United States, punishment be-
fore 1800 still relied for the most part on beatings, public humiliation,
and the gallows. A wave of criminal law reform after independence re-
sulted in the wholesale replacement of capital punishment with long
prison terms. But the newly built prisons were as disorderly and ill-run as
their British counterparts, and hopes that democracy and legal reform
would eliminate crime were soon seen to be ill-founded. By the 1850’s the
efficacy of reform was widely doubted, though some still hoped for de-
terrent effects.41

Meanwhile, retributivism had found new advocates in Europe in Kant
and Hegel. Although Kant wrote little specifically on the issue of punish-
ment, his views are of enduring significance in punishment theory, most
especially because of his unequivocal rejection of the serving of social
ends as a justification for punishment:
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Judicial punishment can never be used merely as a means to promote
some other good for the criminal himself or for civil society, but instead
it must in all cases be imposed on him only on the ground that he has
committed a crime; for a human being can never be manipulated merely
as a means to the purposes of someone else.42

The grounding of this rejection in his powerful conception of persons
as equal rational beings whose autonomy must be respected has made it
one of the most formidable obstacles to any persuasive justification of
punishment.

Kant explicitly rejects practicality in favor of the maintaining of cos-
mic order; if a society disbands, it must first execute “the last murderer
remaining in prison” to avoid complicity in his crime.43 “If legal justice
perishes,” he claims, “it is no longer worth while for men to remain
alive on this earth.”44 The apparent basis of this claim is that legal jus-
tice (Gerechtigkeit) represents the ability of men to be, and to treat oth-
ers as, ends in themselves, and thus to transcend the purpose of animals.
Because, on Kant’s view, rationality requires that we act justly, our fail-
ure to do so puts us on a level with nonrational animals, so that there is
no (special) purpose in our continued existence. Kant, too, grounds the
justice of punishment in the social contract, arguing that, though we
punish the offender against his will, he has consented to the punishment
because he has (or may be deemed as a rational being to have) consented
to the laws. On Kant’s view, personal autonomy is achieved only when
one is ruled by reason; he sees desires as “external” influences that pre-
vent us from acting according to the dictates of rationality. Only the per-
son who is able to ignore these influences and to act from purely ratio-
nal motives achieves full autonomy. A rational being considers the in-
terests of all rational beings as deserving of equal consideration; thus, no
person may be used merely as a means to accomplish the ends of an-
other. Compassion for the wrongdoer is ruled out of order along with
the desire for vengeance: the rational (and thus the moral) person strictly
ignores emotional motivations. The theme of retribution, long muted by
the willingness of Christians to leave the meting out of just deserts to
God, again became a significant strand of the justification of punish-
ment.

In contrast, the first arguments for the abolition of punishment entirely
rejected the retributive idea. Robert Owen argued in 1813 that bad moral
character was formed by circumstances, not by the offender, and that for
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society to punish the thieves it had manufactured was unjust. He argues,
in words not inapposite today:

Can we for a moment hesitate to decide, that if some of those men
whom the laws dispensed by the present Judges have doomed to suffer
capital punishments, had been born, trained and circumstanced as these
Judges were born, trained and circumstanced, that some of those who
had so suffered would have been the identical individuals who would
have passed the same awful sentences on the present highly esteemed
dignitaries of the law.45

Others who continued to accept punishment also questioned retribu-
tivism in the strongest terms. Bentham’s intellectual successor, John Stu-
art Mill, wrote in 1867:

If, indeed, punishment is inflicted for any other reason than in order to
operate on the will; if its purpose be other than that of improving the
culprit himself, or securing the just rights of others against unjust viola-
tion, then, I admit, the case is totally altered. If any one thinks that there
is justice in the infliction of purposeless suffering; that there is a natural
affinity between the two ideas of guilt and punishment, which makes it
intrinsically fitting that wherever there has been guilt, pain should be in-
flicted by way of retribution; I acknowledge that I can find no argument
to justify punishment inflicted on this principle.46

By this time, then, not only the principal strands of the justification of
punishment but also the principal objections to each had already been
laid out. Punishment might be defended on either retributive or utilitar-
ian grounds; correspondingly, it might be criticized from the other point
of view. While one set of criticisms required the elimination of all pun-
ishments that did not further the social good, the other set required the
elimination of all punishments that furthered the social good at the ex-
pense of individual autonomy. To the extent that these developments had
any effect on policy, however, it was on the question of how, rather than
whether, to punish; the institution of punishment itself lumbered on un-
scathed.

A new wave of prison reform in the nineteenth century focused on iso-
lating the prisoner from the influence of his fellows while requiring him
to work. The emphasis was on reform of moral character. In the United
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States, efforts to reform prisoners through silent penitence resulted in the
pitiless infliction of physical and mental suffering. A rule of total silence
was enforced in many prisons, driving many of the prisoners insane. The
rule was enforced through such methods as flogging, the ball and chain,
or an iron gag held in place by twisting the arms behind the back and
tying it to the wrists with a few inches of rope.47 Similar ideas were im-
plemented in Britain, where the regime of penal servitude was so strict
that it drove many to insanity or suicide. Particularly pernicious was the
substitution of grueling, unproductive work—such as the treadmill, the
crank, or the capstan—for meaningful tasks. These Sisyphean labors
were often such as to leave the prisoner in constant pain, if not to kill him
outright. The prison diet was itself punitive: not merely pathetically in-
adequate, but deliberately prepared to be as repulsive as possible. Ironi-
cally, the rejection of harm for harm’s sake seemed only to make colder
the cruelties of the penal system. Nor did it achieve its aims; the Wines
and Dwight report on prisons in the United States and Canada spurred
the National Congress on Penitential and Reformatory Discipline to de-
clare in 1870 that “neither in the United States nor in Europe . . . has the
problem of reforming the criminal yet been resolved.”48

But such practical failures were of little concern to retributivists such
as F. H. Bradley and James Fitzjames Stephen, who urged the attention of
their countrymen to the ideas of Kant and Hegel, then current in Europe.
Bradley argued that the retributivist view was more in accord with the
view of “the vulgar man,” and attributed to that man a view strikingly
similar to Hegel’s well-known, if little-understood, position that punish-
ment “annuls the crime”:49

Punishment is the denial of wrong by the assertion of right, and the
wrong exists in the self, or will, of the criminal; . . . he has asserted . . .
his wrongful will, the incarnate denial of right; and in denying that as-
sertion, and annihilating, whether wholly or partially, that incarnation
by fine, imprisonment, or even by death, we annihilate the wrong and
manifest the right; and since this . . . was an end in itself, so punishment
is also an end in itself.50

Retributivists of this period were concerned to disassociate themselves
from the discredited thirst for private vengeance and retaliation, yet of-
fered little beyond such appeals to intuition to establish that punishment
was indeed good in itself. Their emphasis on guilt as a necessary precon-
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dition for punishment, though, brought attention to a weakness of utili-
tarian theory: that under the right empirical conditions, it would justify
punishment of the innocent. Bradley sarcastically observes:

We need not ask how it is that, if 99 men are of opinion that it is more
convenient, for both the 99 and the 100th, or for the 100th without the
99, or the 99 without the 100th, that he, the 100th, should cease to
exist—that therefore it is right for their opinion to be conveyed to him
by the hanging of him, whatever may be his opinion on the subject. The
discussion of this question we leave to utilitarian philosophers.51

Interestingly, Bradley was later among the advocates of social Dar-
winism, and suggested that criminals, whom he described as “diseased”
and “unfit,” and even their children, should be put to death under a prin-
ciple of “moral surgery”; while declining to abandon retribution, he ar-
gued that it must be “secondary and subject to the chief end of the gen-
eral welfare.”52 This was the apogee of the idea that the harm done by
punishment is counterbalanced by the good that it does.

In 1918, Bosanquet writes of “the growing repugnance to punish-
ment,” citing as causes of that repugnance ill-treatment of prisoners and
the idea that moral badness is a disease that should be subject to curative
treatment, while retribution is “a survival from primitive retaliation.”
Bosanquet, like Bradley, urged the “annulment of the crime” as the
proper basis of punishment, criticizing the reformative model as leading
to excesses:

You want to annul the bad will, and in doing so, to help the offender
against it so far as within reasonable limits you can. But to bind a man
under the jurisdiction of some official expert in morals—say a gaol
chaplain—till the latter should be satisfied of his reformation, would be
a tyranny to which I find it hard to conceive a parallel.53

Nevertheless, Bosanquet did not base his views on the idea that harm-
ing offenders was good. Rather, he thought that the significant function
of punishment was the emphatic expression of disapproval, and even
suggested that, for the educated, punishment lay primarily in public trial
and condemnation.54 Although he rejected both reform and deterrence as
the principal aim of punishment, demanding that the limits of punish-
ment must be set by the nature of the crime, he too saw punishment as
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promoting the social good. Mabbott, the only other prominent propo-
nent of retributivism in the first half of the twentieth century, also de-
clined to advocate evil for evil: instead, he argued that the concept of a
rule required that its violation be punished, quite apart from any consid-
eration of whether the act was morally wrong.55 For this he was aptly
criticized by M. R. Glover, who pointed out that he was confusing logic
with morality.56

Distaste for retributive sentiments and the perception that they were
philosophically ill-founded would have made it difficult for a system of
punishment based entirely in retribution to survive the first half of the
twentieth century. Attitudes at midcentury were typified by Barbara
Wootton, who argued that moral responsibility for crime was illusory,
and Karl Menninger, who wrote, “The great secret, the deeply buried
mystery of the apparent public apathy to crime and to proposals for bet-
ter controlling crime, lies in the persistent, intrusive wish for
vengeance.”57

But critics of retribution like Menninger and Wootton sought, not to
abolish the penal system, but to remodel it along rehabilitative lines. The
hope of providing humane and constructive treatment for offenders had
a powerful hold on the public imagination. After World War II, the reha-
bilitative model became the dominant public policy in the United States.
Treatment personnel were added to the prison staff; efforts were made to
ameliorate prison conditions; and successful rehabilitation became a
basis for early parole.58

As attention turned to rehabilitation, the Kantian concern about using
persons as mere means had not been forgotten. Both John Rawls59 and H.
L. A. Hart60 endeavored to escape these difficulties by proposing to sepa-
rate the question of the overall aim of the institution from that of the par-
ticular purpose to be served by punishment in a specific case. They sug-
gested that, while the institution of punishment might be justified on util-
itarian grounds, punishment of a specific individual could be justified
only on the ground of personal guilt. Retributivists and utilitarians could
be seen as answering different questions, rather than as disagreeing on the
answer to the single question, “Why punish?” Although this approach
avoided the principal criticism of utilitarianism (that it was consistent
with punishing the innocent) as well as the principal criticism of retribu-
tivism (that it required the pointless infliction of pain), it had the disad-
vantage of requiring it to be true both that harming the offender is good
and that the good done by the overall institution outweighs the harm.

18 | In Search of Moral Grounding



But a hundred years after the Wines and Dwight report, Robert Mar-
tinson’s famous study again concluded that, despite advances in scientific
knowledge, prisons by and large did not successfully rehabilitate offend-
ers, even in the rare instances in which the institution fully conformed to
the therapeutic model, and did not serve deterrent ends either.61 With this
new evidence, it became increasingly difficult for proponents to claim that
punishment was either a good for the offender or that it did more good
than harm. As most philosophers had already rejected as indefensible the
idea that harming the offender was good in itself, this second round of
disillusionment with rehabilitation and deterrence might logically have
led to a rejection of the institution of punishment in all its forms. Instead,
utilitarian justifications fell into the background, and the old idea of ret-
ribution was revived.

The contemporary debate began to take shape with the publication of
Herbert Morris’s “Persons and Punishment.” Sharply criticizing the logic
of “therapy” for criminal offenders, Morris breathed new life into the
concept of retribution by suggesting that punishment could be viewed as
respecting the choices of offenders, given a fair set of rules and a volun-
tary decision to break them. He argued that, unlike rehabilitation, which
seeks to mold a person to the liking of society, retributive punishment re-
spects the offender’s choice to disobey and leaves him free to make the
same choice again, with the understanding that he will again pay the con-
sequences. Holding people responsible for their acts—viewing them as
the product of choices that could have been otherwise—is essential if we
are to treat offenders as persons rather than as objects to be manipulated.
The purpose of punishment, on this view, is to restore the proper balance
of benefits and burdens disrupted by the criminal offense. This appeal to
Kantian autonomy revived the notion that punishment could be justified
even though it harmed the offender and had no (separate) good conse-
quences; harm to the offender could be seen as restoring the social order
and as an appropriate, respectful response to his conduct.

But, given the already greater weight of social burdens borne by the
typical criminal offender—poverty, substandard schooling, inadequate
medical care, and so on—the idea that he must be punished to “restore
the balance” or to “pay his debt to society” can seem farcical. In “Marx-
ism and Retribution,” Jeffrie Murphy details the ironies of a society that,
while everywhere praising the merits of acquisitiveness and the prestige
of material wealth, makes plain to certain segments of society that there
is no legitimate path for them to that destination. Murphy goes on to
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argue that, given the social situation of most criminal offenders, “it is
hard to see what these persons are supposed to reciprocate for.”62 Oth-
ers have questioned whether, for most of us, refraining from most kinds
of crime could appropriately be characterized as a “burden” at all.63

Most of us, after all, do not daily restrain ourselves from murder, may-
hem, or even armed robbery; rather, we would find it a crushing burden
to be required to carry out such acts. Certainly, if application of the the-
ory were limited to those cases in which the rules are fair, the burdens of
compliance are evenly distributed, and the choice to break them is truly
voluntary, the prison population would take on an entirely different char-
acter.

While some writers, particularly those advocating an economic analy-
sis of law, continued to defend utilitarian views,64 the combination of
Morris’s attack and Rawls’s Kantian critique of utilitarianism in his in-
fluential Theory of Justice pushed utilitarian views decisively into the
background. A spate of followers picked up on Morris’s theme, and the
idea of desert, not merely as a limit, but as a complete justification for
harming the offender, found its way into the public forum under the
rubric of “just deserts.”65 Concerns about the fairness of the rules and the
voluntariness of violation were, of course, lost in the translation to polit-
ical rhetoric. The political appeal of just deserts was supplemented by a
new focus on what punishment of offenders could do for victims. Among
philosophers, the long-held aversion to vengeful emotions received new
attention, and it was suggested that the satisfaction of victims’ anger
might be a legitimate purpose of retributive punishment.66

Interestingly, Herbert Morris, in later work, turned away from the idea
of harm for harm’s sake, favoring instead a “paternalistic” view of pun-
ishment. His and other theories of the early 1980’s sought to justify pun-
ishment on the ground that it was for the moral good (though immediate
harm) of the offender.67 This move, while it did not avoid the overriding
issue of the fairness of the rules, combined the attractions of rehabilita-
tive theory with the attractions of respect for the offender. Because pun-
ishment is for the moral good of the offender, it is not necessary to show
that it is for the overall benefit of society; indeed, it need not actually ac-
complish moral change as long as it is “directed at” such change. The cen-
tral problem with these theories is that they have to show, not merely that
moral change is desirable, nor that punishment is a way of achieving it,
but both that punishment is a necessary path to moral change and that its
imposition is justified even when such change is not forthcoming.
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We see the germ of a move back to the idea that punishment benefits
society in the self-defense theories proposed by Philip Montague68 and
Daniel Farrell.69 These theories seek to establish that deterrence does not
impermissibly use offenders as means to the greater good of society, but
instead counts as self-defense, shifting harms from innocents to those
who have made harm inevitable. True self-defense consists of harm to an
attacker that is necessary to avert an attack not yet completed. Punish-
ment, if it prevents any harms at all, cannot be said to prevent the harm
for which it is inflicted; thus, the challenge for these theories is to show
that we are defending ourselves against the persons punished, rather than
using them to deter others.

Thus, today, each of the principal strands of the justification of pun-
ishment has its adherents, and each its bitter opponents. Too often, the
question of justification is phrased as one of which of them is correct,
rather than whether any of them is. The indefinite prolongation of the de-
bate over the theoretical grounding of punishment in a sense permits an
indefinite suspension of judgment that enables the institution to persist
and to expand, amid confusion over what it is supposed to be doing. We
are building, from the crushed spirits of society’s despised, a bridge of du-
bious quality to a disputed destination.

In the chapters that follow, I shall examine the weaknesses of the most
influential justifications and suggest that it is time to end our suspension
of judgment and adopt instead a course of action based on the assump-
tion that punishment cannot, after all, be justified.
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Does Punishment 
Do More Good than Harm?

I. Introduction

For the utilitarian, a social practice is justified insofar as it tends to pro-
duce more good than harm. A practice that produces the same benefit
with less harm is morally preferable, and one that produces more harm
than good is unjustified. The harms done by punishment would be justi-
fied, on utilitarian reasoning, provided that those harms are necessary to
produce a greater good by averting a sufficient number of crimes. Given
perfect information, the utilitarian would first rule out any penal policy
that caused more suffering (through punishment) than it prevented
(through crime prevention). She would then choose, from among those
that prevented more harm than they produced, the policy that promised
the greatest net harm prevention. On standard deterrent assumptions,
this is unlikely to be the same as the policy that promises the greatest pos-
sible reduction in crime, because the degree of harshness necessary to
deter the least deterrable would likely make the total harm caused by
punishment greater than the harm prevented. Crime rates were at an all-
time low in Nazi Germany, for example, but there is little doubt that
Hitler’s reign of terror produced more harm than it prevented. The policy
promising the greatest net harm reduction might thus be one that pro-
vided a modest amount of crime prevention at a low cost in harm to of-
fenders. The utilitarian would also want to know what measures other
than punishment might achieve similar reductions in crime, and would
prefer those measures over punishment to the extent that they caused less
harm while providing the same benefit. Finally, the utilitarian would ask
whether the dollars to be spent on crime prevention could provide more
benefit if spent elsewhere—perhaps on the prevention of disease or acci-
dents.

2
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Punishment is thought to prevent crime through deterrence, rehabili-
tation, and incapacitation. Although the efficacy of these mechanisms
continues to be in dispute among criminologists, there is a small but re-
spectable literature supporting the general idea that the crime-preventive
benefits of incarceration outweigh its social costs.1 It may seem that this
literature supports the view that punishment can be justified from a util-
itarian point of view. But the criminologists who perform these cost-ben-
efit calculations often assume that effects on offenders need not be con-
sidered, and thus that punitive policies are justified if the value of their
crime-preventive effects is greater than their cost in tax dollars.2 If pun-
ishment is to be justified in utilitarian terms, however—as providing
more benefits than harms—we cannot pick and choose among the harms
done, counting some and not others. As Bentham says:

[A]ll punishment is mischief: all punishment in itself is evil. Upon the
principle of utility, if it ought at all to be admitted, it ought only to be
admitted in as far as it promises to exclude some greater evil.3

Utilitarianism determines the moral worth of actions solely on the
basis of the good or harm that they do. So leaving harm to offenders out
of account in determining penal policy can itself be right (or permissible)
only if that action can somehow be shown to do more good than harm
when everyone’s interests—including those of offenders—are considered.

Thus, if we show that punishment does more good than harm, not
counting harm to offenders, we have failed to provide a utilitarian justi-
fication for the practice. Criminological studies that take this approach
must therefore be understood, not as employing a utilitarian analysis, but
rather as assuming a retributive justification, and simply asking whether
the otherwise justified practice of punishment is producing the desirable
side-effect of preventing crime, and if so, at what dollar cost. Such an in-
quiry might conclude that the social value of the crime-preventive effects
of a particular penal practice is greater than its dollar cost, but the result
can have bearing on the justification of that practice from a utilitarian
point of view only after all harms, including harms to offenders, are in-
cluded in the calculation. From a retributive perspective, of course, the
cost-benefit calculation has no relevance to the question of justification.

In this chapter I shall first undertake a utilitarian analysis of the prac-
tice of punishment in light of the current state of empirical knowledge
about its effects. My first concern here is to cast doubt upon the idea that
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punishment does indeed produce more good than harm, and to show
what additional findings would be needed to support such an outcome. I
shall also indicate ways in which penal practice might be changed to sat-
isfy the requirements of utilitarian thinking. In the final section I argue
that, even in the instances in which meeting these requirements does not
itself require obviously unacceptable practices, well-known weaknesses
in utilitarian reasoning preclude the justification of punishment on utili-
tarian grounds.

II. Crime-Preventive Effects of Punishment

Deterrent and incapacitative effects are often taken for granted. One as-
sumes that negative consequences will reduce undesired behavior, and
that imprisonment of an offender will reduce crime by the number of
crimes she would otherwise have committed during the period covered by
her incarceration. But there are problems with both assumptions.

A. Deterrence

It seems obvious that the threat of punishment deters crime. Everyone has
had the experience of observing parking signs despite inconvenience in
order to avoid a ticket, or resisting the temptation to evade taxes for fear
of criminal sanctions. But most of us have also had the experience of
parking illegally despite the probability of getting a ticket, and we are not
surprised to learn that taxpayers are much more likely to lie about cash
income than about dividend or interest income.4 In short, the threat of
negative consequences is often a factor in our behavior, but it often fails
to be a decisive factor. Sometimes the negative consequences are over-
whelmed by other considerations: positive reasons for doing the action or
other reasons to refrain. For example, criminal penalties for child abuse
are irrelevant for most parents, who value the welfare of their children as
highly as their own—and they are equally irrelevant for those who are
unable to control their abusive behavior. Even where people can control
their behavior and the threatened consequences are important to them,
they may choose to commit crimes for immediate benefit despite those
risks in much the same way as many people choose to smoke cigarettes,
drink alcohol, and forgo exercise. Moreover, it is not unlikely that such
failures of rational calculation are more common among those likely to
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commit crimes. Individuals who have cognitive problems such as mental
illness or retardation, or emotional difficulties such as poor impulse con-
trol, or who simply have learned through unfortunate experience that the
future is unpredictable, are certainly overrepresented in the prison popu-
lation.

Most people have other reasons—such as reasons of conscience and ef-
fects on reputation—to refrain from committing serious crimes. People
who lack such reasons—who instead expect criminal behavior to en-
hance their reputations, or who are not deterred by pangs of conscience—
may well be less responsive to punitive measures as well. Indeed, the
kinds of street shootings that were so distressingly prevalent in inner cities
in the 1990’s seem to exemplify the irrelevance of deterrence: young men
who were not deterred from such killings by the immediate threat of
deadly retaliation by the friends of the victim would hardly be deterred
by the comparatively remote threat of imprisonment or even death at the
hands of the criminal justice system.5

Given the factors that may militate against effective deterrence, we
cannot know a priori whether punishment has any net deterrent effect at
all. Even if we did know this much, to make a utilitarian evaluation of de-
terrence, we would need also to know how large an effect it is, compared
to the costs exacted, in order to tell whether the pain that it prevents is
more or less than the pain that it causes. We must turn to empirical evi-
dence to make this calculation. The empirical evidence for deterrent ef-
fects of punishment is mixed. Actual measurement of deterrent effects is
inherently difficult because it requires the measurement of events that did
not occur—crimes that would have been committed had they not been
deterred by the threat of punishment.6

What is the empirical evidence for deterrent effects? Field studies have
shown some short-term effects for police crackdowns on offenses such as
drug dealing, disorderly conduct, and drunk driving.7 These studies don’t
separate the effects of arrest from those of trial or punishment, so we
don’t know how much of the deterrent effect is attributable to sanctions.
The long-term effects of such policies, as well as their generalizability to
serious crime and more typical offenders, also remain in question. Few
studies have documented deterrent effects directly resulting from sanc-
tions, though one study does show that mandatory penalties for gun of-
fenses have been shown to decrease gun homicides.8 There are even some
studies showing that measures aimed at deterring crime have had the op-
posite effect.9
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Perceptual studies in experimental settings have shown that subjects
report a decreased likelihood of offending (for drunk driving and date
rape) with an increased perception of risk of apprehension. The middle-
class subjects of one experimental study of tax evasion reported that they
would not engage in behavior carrying any risk of criminal sanction—
even though the same subjects were quite willing to risk civil penalties for
sufficient gain. The author of the study attributed this difference to the
public nature of criminal proceedings and the consequent attachment of
social stigma; that is, the subjects feared detection and publicity, rather
than the sanction itself.10

Studies that have documented deterrent effects have often lumped to-
gether the effects of detection, apprehension, arrest, conviction, punish-
ment, and collateral effects (such as effects on employability). Some have
suggested that the major part of the deterrent effect may come from the
collateral effects, rather than from the punishment itself.11 As these col-
lateral effects can be obtained without actually imposing punishment
(that is, by arrest, trial, conviction, and attendant public knowledge), it is
crucial for the utilitarian analysis to separate the effects of punishment it-
self from these other effects.

For a proper utilitarian analysis of deterrence, we would have to know
not simply whether punishment ever has any deterrent effects—no doubt
it does—but also, at the very least, whether the crimes prevented by the
threat of some specific punishment would have caused more or less pain
than that caused by the imposition of that punishment on those who were
not deterred. While it is perhaps obvious that the inconvenience of drunk-
driving arrests for a few dozen people causes less pain than would be oc-
casioned by the loss of someone’s life in an accident, we can by no means
always assume that the costs imposed by punishment are less than the
costs saved from the crimes deterred. Assume, for example, that the
threat of a death sentence will deter ten of the fifty potential murders in a
given year, while the rest remain undeterred. Should we manage to catch
only half of the forty undeterred murderers, we would have to take
twenty lives in order to save ten. We can, of course, make up numbers
that produce the opposite result: the death sentence deters forty of the
fifty potential murders, so if we catch half the ten murderers, we save
forty lives by taking five. What we can’t do is to assume that the benefits
of deterrence outweigh its costs, without empirical evidence.

The point is not limited to the death penalty. For example, suppose
that the pain of a nose-breaking punch is equivalent to the pain of six

26 | More Good than Harm?



months in jail. If we can deter one in nine such punches with the threat of
three months’ imprisonment, and catch half the offenders, we will wind
up imposing four three-month sentences to deter one punch—a bad bar-
gain from the utilitarian point of view. But if we can deter eight in nine,
on the same assumptions, we come out far ahead, imposing the pain of
only half that of a punch in the nose to deter eight actual punches. It
should be clear that to do the utilitarian analysis we need to know what
the actual numbers are, at least with sufficient precision to know which
way the calculation will go; it is not enough simply to establish “some”
deterrent effect. The death penalty that deters only one in five murders,
or only one in one hundred, has such an effect, as does the prison sentence
that deters only one in nine punches. Politicians periodically announce
that we “need more” deterrence of some particular crime, and that penal-
ties will therefore be increased. Utilitarians would want to know how
much (if any) more deterrence the increased penalty will bring, and how
this benefit will compare with the increased costs that it will impose, both
on offenders and on taxpayers. The same argument would hold if we
sought to replace incarceration with a different penalty, such as corporal
punishment.12

The case is somewhat different for penalties that do not have a net so-
cial cost, such as fines and (conceivably) community service. If we impose
a fine heavy enough to have the same deterrent effect as some specific
term of imprisonment, the benefits of deterring crime are added to the
benefits of using the offender’s funds or services for other purposes, while
the negative effects on the offender are (by hypothesis) the same. Thus,
utilitarians will prefer the imposition of a fine or community service to
imprisonment where the deterrent effect is the same. Note that this harm
would have to be equivalent to the harm done by imprisonment to have
the same deterrent effect—so in discussing fines and community service
as alternatives to imprisonment, we are not necessarily discussing minor
harms.

To the extent that the offender has funds (or labor power) beyond his
needs and tends to make wasteful use of the surplus, we ought to be able
to produce more social good by appropriating that surplus than by al-
lowing the offender to keep it—perhaps simply by redistributing it to
more needy others. At least, we ought to be able to break even, with the
cost to the offender balanced by the gain to others. If so, the addition of
any amount of deterrent effect would be sufficient to tip the balance and
provide a utilitarian justification for fines. Fines are not extensively used
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in practice because so many offenders are impoverished and unable to
pay. Some may think that we have criminal sanctions, rather than purely
civil ones, for precisely this reason. David Friedman points out that more
offenders would find themselves able to raise the money for fines if
threatened with a sufficiently drastic alternative sanction.13 We would
then, of course, have to impose that drastic alternative on those who were
truly unable to raise the funds. Many nonutilitarians would find this un-
fair (a problem discussed in section IV below). For utilitarians, it would
mean only that we would have to add in a bigger negative value for those
who could not pay than for those who could—the good done through de-
terrence might still outweigh those harms. Again, though, we cannot
know whether this would be the case without more information about
the relationship between the expected harshness of the alternative sanc-
tion and the frequency with which we would be able to collect fines and
so avoid imposing it. This question is not very different from that of the
magnitude of the deterrent effects of imprisonment, although it is some-
what simpler because of the (presumable) greater certainty of imposition
(in case of default on the fine) and better information about actual com-
pliance.

Advocates of community service as an alternative sanction tend to
stress its rehabilitative and constructive effects rather than its deterrent
ones; certainly, it would be difficult to find much consistency in its deter-
rent effects, given the varying types of service and varying attitudes of of-
fenders. Community service would be less reliable than fines in generat-
ing as much social good as the offender’s chosen use of her resources, and
would generate more administrative costs. The history of prison labor is
a cautionary tale for those who seek to make productive use of the time
of the bulk of criminal offenders. Such efforts have typically succeeded
more in their punitiveness than in their profitability. Although there
might be fewer actually unable to perform any such work than those un-
able to pay fines, the levels of competence likely to be found among of-
fenders are not high to start with. Forced labor requires either intensive
supervision or harsh sanctions, and the production level from such quin-
tessentially alienated labor is likely to be even lower than the capacity for
work would indicate. Thus, although extracting some productive work
from offenders would reduce the social cost of punishment, that gain
might be overbalanced by the additional costs of extraction. Again, more
information is needed before we can evaluate the possibility of justifying
such measures in utilitarian terms.
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It is well to keep in mind, in discussing the necessity of deterring crime,
that we cannot yet even be sure that deterrence is possible beyond the nar-
row range of offenses and offenders for which it has been demonstrated.
The lack of evidence might mean that such effects do not exist, or may
simply be a result of methodological problems: it is notoriously difficult
to tease out the effects of changes in penal policy from those of contem-
poraneous changes, such as changes in the percentage of young men (who
commit the lion’s share of all crimes) in the population.14 In either case,
utilitarian analysis of the benefits of deterrence is precluded; we simply
cannot say whether the deterrent effects of punishment as currently prac-
ticed outweigh its costs to offenders and society, given that we do not
know the extent of those effects. And there is no straightforward way in
which we can change current practice and be assured of producing a sys-
tem of punishment justified in utilitarian terms.

B. Incapacitation

It may seem that, while deterrent effects are difficult to pin down, there
can be no doubt that imprisonment at least has incapacitative effects. But
some of those imprisoned would not have committed any additional
crimes if left free,15 and some will simply be replaced by others who will
commit the same crimes (for example, a drug dealer whose role in drug
distribution is taken over by someone else). Still others may make up for
lost time by committing more crimes after release than they would have
if not imprisoned, because they have learned additional criminal skills,
lost employment prospects, or acquired more resentful attitudes while im-
prisoned. And some offenders may be able to continue their criminal ac-
tivities while incarcerated—by directing the activities of associates—or
simply shift their victimization efforts on to their fellow inmates.16

Despite these difficulties, there is some evidence that incarceration can
have incapacitative effects. The Rand study of selective incapacitation in
1982 estimated that incapacitation effects prevented two crimes per man-
year of incarceration at a cost of $16,000 each.17 A more recent study by
Steven Levitt comparing crime rates before and after court edicts to re-
duce prison overcrowding suggests that each man-year of incarceration
prevented one assault, one robbery, three burglaries, and nine larcenies,
as well as fractions of the more serious crimes of rape and murder (.05
and .004, respectively).18 Although these estimates substantially exceed
the results produced by other recent studies,19 they are solidly founded.
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Unlike most others who have sought to measure the downward influence
of sentencing on the crime rate, Levitt succeeded in constructing a study
that avoided what criminologists call the “simultaneity problem.” That
is, it is to be expected not only that longer sentences reduce the crime rate,
but also that a higher crime rate results in shorter sentences, because a
higher crime rate will increase the number of arrests, and the prosecutor,
unable to try many more cases than usual, will settle more cases through
plea bargains. Thus, a showing that shorter sentences are correlated with
higher crime rates (or that longer sentences are correlated with lower
crime rates) is inherently ambiguous: we don’t know whether the primary
effect is that of crime rates on sentencing, or that of sentencing on crime
rates. Levitt’s study avoided the simultaneity problem by selecting differ-
ences in time served that did not result from prosecutorial decisions—he
studied the variations in crime rates following court-ordered early release
of prisoners to relieve overcrowding. While these results are far from de-
finitive—the effects noted may not persist long for each offender20 or be
generalizable to other times and places21—they are sufficiently well
founded to serve as a valid basis for considering what else would have to
be true, assuming general incapacitative effects of this magnitude, in
order for the current punishment regime to be justified on utilitarian
grounds.

Levitt estimates the saved “social cost” of the prevented crimes at
about $50,000 ($20,000–$80,000), based on jury awards for similar
harms in civil cases.22 Because Levitt’s estimate of the cost of imprison-
ment is limited to its dollar cost to taxpayers, he concludes that the social
benefits are greater than, or at least comparable to, the social costs (given
a dollar cost for incarceration of about $30,000). His calculation, how-
ever, does not count either the costs of incarceration to offenders or the
benefits of crime to offenders.23 The “social cost” of crime is not just its
cost to the victim, but rather its cost to the victim minus its benefit to the
offender. Some may find it objectionable to count benefits of crime, or
costs to offenders of punishment. These are objections to utilitarianism it-
self, however. The measure of the wrongness of crime, for utilitarians, is
its effect on total happiness, not just its effect on the victim. Similarly, the
test of the rightness of punishment is its effect on total happiness, not just
its effect on the happiness of potential victims.

In the case of property offenses, it is likely that the cost to victims is
substantially counterbalanced by gains to offenders. If a thief steals $100
from me, I am $100 poorer, but he is $100 richer. If I am wealthier than
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the thief, the money will actually be worth more to him than to me. Thefts
of cash from the rich by the poor don’t necessarily reduce total social hap-
piness. Much theft of property is inefficient, however, in the sense that it
causes more loss to the victim than gain to the thief. A thief will not pause
to consider whether she needs all of the extra options on a car she is steal-
ing, or whether a Datsun would serve her needs as well as a Cadillac, be-
cause these extras don’t cost her any more. In addition, a thief who steals
property in order to sell it will realize only a fraction of its market value.
So the cost of these crimes to victims is unlikely to be fully counterbal-
anced by gains to offenders, but is certain to be partly offset by such
gains—gains that must be included in the utilitarian calculation.

Even without reducing Levitt’s estimate of total social cost to account
for gains to offenders, it is improbable that the benefits produced by a
year’s incarceration would offset its costs, when costs to offenders are in-
cluded. In order for those costs to be less than the total benefits, we would
have to estimate the cost of incarceration to the offender at less than
$20,000 per year (if we take $50,000 as the actual figure for social bene-
fits through crime reduction). But it is improbable that anyone would
consider $20,000 to be adequate compensation for being imprisoned for
a year. In quantitative terms, this cost is approximately equivalent to
being the victim of two average assaults, according to Levitt’s schema.24

Even not counting the cost of lost liberty, victimization rates within
prison walls are sufficiently high to make clear that the average prisoner’s
loss of well-being is greater than that. To put the point another way, many
of the crimes that offenders would otherwise commit may simply be re-
located to the interior of the prison, where they are extremely unlikely to
find their way into official statistics. One victimization survey found that
69 percent of prisoners in a state prison for young offenders had experi-
enced at least ten of the fourteen surveyed forms of victimization during
their current prison term.25 Effects of incarceration on the families of of-
fenders, and on the communities from which they are drawn, must also
be considered.26 Thus, even given the significant crime reduction effect
documented by Levitt, it is improbable that the higher incarceration rate
that would have prevented these crimes could have been justified on util-
itarian grounds.

Levitt’s study looks at the marginal prisoner—the type of prisoner who
is released to relieve overcrowding—rather than the average one. It seems
likely that such offenders commit fewer crimes than the average, so that
the crime-preventive function of incarceration generally would be greater
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than its effect at the margin. Self-reports of criminal activity during the
year before arrest show that the average (mean) number of crimes com-
mitted in that year is about 150,27 although the median is about 15, close
to the number shown prevented in Levitt’s results. (The average is much
higher than the median because of extremely high rates reported by those
at the top of the distribution.)28 This average set also includes a much
higher proportion of crimes that cause reduction in the quality of life for
the victim, which is much less likely to be counterbalanced by gains to the
offender than loss of property.

It seems initially that these figures would show it to be substantially
more plausible that imprisonment prevents more harm than it causes.
But this appearance depends on the questionable assumption that each
year’s incarceration prevents, on average, a set of crimes equivalent to
the average of those reported as having been committed in the year be-
fore arrest. First, some have questioned the accuracy of the extremely
high crime rates (more than ten times the median) typically reported by
the top 10 percent in such surveys (and the allegations of the bottom 10
percent, who claimed to have committed no crimes).29 Second, we must
ask about the effect of incarceration on lifetime rates of offending,
rather than just at its effect on the years spent in prison. If a year’s im-
prisonment simply postpones a year’s worth of crime to a later year,
there is no incapacitation benefit. Worse yet, that year’s imprisonment
may increase the propensity of the individual to offend, increasing his
lifetime rate. Locking up offenders for life (which will seem like the log-
ical conclusion to some) is likely to substantially reduce the per year
benefit, to the extent that offenders age out of their crime-prone years.
Al Blumstein has estimated that the average length of a criminal “ca-
reer” (index crimes committed in adulthood) is less than six years, so
that the average number of crimes per year of adulthood would be a
fraction of those committed in the year before imprisonment.30 Others
have found that chronic offenders do not commit crimes at a steady
rate, but rather in spurts, with the four years immediately preceding im-
prisonment representing a high point.31 Further, for some types of
crimes, the incarcerated offender will simply be replaced by someone
else who takes over his “job.” We thus can’t assume on the basis of
these self-reports that the benefits of incapacitation are substantially
higher for the average offender than those shown for marginal offend-
ers in Levitt’s study, although it is probable that they are somewhat
higher.
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Are the benefits of incapacitation sufficient to outweigh the harms that
imprisonment causes? To know the answer to this question, we would
need to know at least the following: (1) how much harm is done to the
average prisoner over his term of imprisonment, measured in the same
terms as the harm prevented; (2) how much harm (or good) is done, on
average, to his family by his absence; (3) what the effect of imprisonment
is on the average lifetime rate of offending, including offenses committed
while imprisoned. If the answers to these questions showed that punish-
ment (as currently practiced) does do more good than harm, the next level
of analysis would involve categorization of offenses and offenders to de-
termine whether the good outweighs the harm within each category.

It is possible, of course, that the benefits of incapacitation could be
made greater, or that its costs to inmates could be made lower. We could
take steps to reduce risks to inmates, for example, or otherwise to im-
prove the conditions of life in prison. Or we could try to limit the use of
imprisonment to the top 6 to 10 percent of chronic offenders (who, ac-
cording to self-reports, commit ten times their share of crime) so that the
benefits of incapacitation would be greater. From a utilitarian point of
view, incapacitating just this subset of high-rate offenders looks very at-
tractive; with fewer persons imprisoned, the harm done would be less,
and many more crimes would be prevented for each man-year of impris-
onment. The immediate question is whether it is possible to identify this
subset, as the self-report method would obviously not be accurate if used
in the context of sentencing decisions.32

To date, the best efforts to predict dangerous or criminal activity by in-
dividuals have had limited success. Studies of factors such as prior crimi-
nal record, employment record, drug use, and so on, have successfully
identified at best half of those who later proved “dangerous,” while in-
correctly identifying as dangerous many who proved not to be.33 Clinical
studies involving in-depth interviews and individual evaluation have
fared no better.34 We can increase the likelihood of correctly identifying
dangerous persons as dangerous (true positives) by using a less restrictive
criterion—for example, we can identify as “dangerous” all those with
any prior criminal record. But this criterion will be even more inaccurate;
the price of capturing more of the dangerous individuals will be an even
greater increase in the number of nondangerous individuals identified as
dangerous (false positives)—much as if we assumed that all U.S. visitors
from the Middle East were terrorists. We could, of course, correctly iden-
tify all of the dangerous persons simply by assuming that everyone in the
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sample is dangerous—or we could correctly identify all of the nondan-
gerous persons by making the opposite assumption. The filter we use is
useful only insofar as it lets through all and only those who will in fact
prove to be dangerous.

Moreover, because of the low prevalence of “dangerous” persons in
the population, the increase in false positives that results from the use of
a less restrictive criterion will be several times greater than the increase in
true positives. Suppose (implausibly) that 1 percent of young men with
military backgrounds entering the United States from the Middle East
were terrorists, and 0.1 percent of all adult visitors from the Middle East
were terrorists, some of the latter being older, or female, or lacking mili-
tary backgrounds. If we picked out all young men from military back-
grounds entering the country from the Middle East, we would incorrectly
identify ninety-nine people as terrorists for every person correctly identi-
fied as a terrorist. At the same time, we would miss those Middle Eastern
terrorists who were not young men with military backgrounds. But if we
used the less restrictive criterion of being an adult visitor from the Mid-
dle East in order to catch the others, we would incorrectly identify 999
people as terrorists for every correctly identified terrorist.

Given the low prevalence of “dangerousness” in the population, the
prediction that will attach correct labels to the maximum number of per-
sons is the prediction that no one is dangerous; the percentage of incor-
rect predictions will then be the same as the prevalence of dangerous-
ness—if only 1 percent of the population is dangerous, only 1 percent of
the predictions will be wrong.

The utilitarian’s choice of filter would depend on the relationship be-
tween the costs of unnecessarily imprisoning nondangerous persons im-
properly identified as dangerous (false positives) and the costs of the
crimes committed by dangerous persons released because they have been
improperly identified as nondangerous (false negatives). If the cost per
wrong identification is equal (regardless of whether it is false positive or
false negative), we should, as utilitarians, minimize wrong identifica-
tions—which means assuming that no one is dangerous. The best that has
been done so far is one false negative and eight false positives for every
true positive.35 We would have to imprison all of the nine predicted to be
dangerous (the one true positive and the eight false) to prevent the crimes
of the one person correctly identified as dangerous. For this move to be
superior in utilitarian terms to the assumption that no one is dangerous,
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the saved cost of the prevented crimes would have to be more than nine
times the cost of a year’s imprisonment to the inmate and society.

It is improbable that further scientific developments will improve sig-
nificantly on these figures. We might look forward to such developments
if it were simply a question of finding some biological or psychological
marker for “dangerousness.” But “dangerousness,” in the sense of a
propensity to commit crimes (or some subset, such as violent crimes), is
not a characteristic that inheres in individuals, and, indeed could not be.
Crime is an artifact of law, not a natural category, and most types of
acts—even violent ones—may be either legal or illegal, depending on the
context. Laws may or may not prohibit the sale of particular drugs,
forcible sex, sodomy, abortion, torture, killing, child abuse, slavery, ap-
propriation of the property of others, or various types of fraud and ex-
ploitation.

It is marginally conceivable that there could be an identifiable inherent
tendency in some people to respect authority, but if so, we would not
want to incapacitate all those who lack it. Deference to authority on the
part of the entire population at liberty has unacceptable implications for
the power of those in authority (not to mention that those at the top level
of authority would presumably fail the test as well). Individuals may have
personality traits such as aggressiveness, a short temper, or poor impulse
control, but such characteristics are consistent with law-abiding behavior
in many sets of circumstances. We don’t know what situations a given in-
dividual will face in the future, nor do we know what stabilizing (or
destabilizing) factors will enter her life, or whether she will encounter per-
sonal tragedy or undergo religious conversion. Because we don’t and
can’t know these things, the best we will ever be able to do is to say that
a population made up of individuals with a given set of characteristics—
not an individual with those characteristics—will commit more crimes
than a comparable population lacking such characteristics. But it will al-
ways be true that if we detain all of those having such characteristics, we
are detaining many people who would not otherwise have committed
crimes, as well as letting go free some who will commit crimes.

It is possible that we can find surrogates for situational factors and
thus increase predictive strength. Even today, we could improve the pre-
dictive power of the filter by focusing on what criminologists call “extra-
legal” factors, such as race, gender, and even zip code. The authors of a
recent study of juvenile delinquents in Philadelphia conclude:
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There is considerable evidence to support the hypothesis that location
can serve to ameliorate or intensify the existing risk factors toward
chronic offending. Zip code 19144 (Germantown) had no juveniles,
even those classified as high risk, that went on to become chronic delin-
quent offenders. Zip code 19133 (North Philadelphia—primarily a
Latino section) also had very low rates for the high-risk group. In con-
trast, zip codes 19132 (Strawberry Mansion, Stanton in North Philadel-
phia—mostly African American) and 19143 (Kingsessing and Cobbs
Creek in West Philadelphia—mostly African American) had very high
proportions of high-risk juveniles who did become chronic delin-
quents.36

One neighborhood had 50 percent high-rate chronic delinquents, as
compared to an overall average of 8 percent among the delinquents stud-
ied.37 We could thus improve “dangerousness” predictions substantially
by adding a multiplier for zip code. Indeed, it is also likely that we could
achieve some success in dangerousness predictions simply by combining
age, gender, and zip code—without reference to prior adjudication as a
delinquent. What the zip code captures here is, of course, the social cir-
cumstances of the individual—some information about the situations he
is likely to encounter, the quality of his schooling, and his general life
prospects.

Many people would, of course, consider the use of such extra-legal fac-
tors in sentencing profoundly unfair. But unfairness—like anything else—
matters to utilitarians only to the extent that it can be expressed in terms
of bad consequences. We cannot be sure a priori that the consequences of
such practices—perhaps in terms of deteriorating race relations—would
be bad enough to outweigh the positive effects of increased crime pre-
vention. This is an aspect of the failure of utilitarianism to account for un-
fair distribution of penalties, discussed in section IV below. As such, the
prospects for improving dangerousness predictions by appeal to extra-
legal factors may be better regarded as a reason for rejecting the utilitar-
ian approach altogether than as a hopeful sign that the benefits of pun-
ishment can be made to exceed its costs.

Another way we could get more information for dangerousness pre-
dictions would be to keep track of each individual’s personal relation-
ships. A stormy relationship with members of one’s family, for example,
might be an indicator of greater dangerousness given certain personality
traits. Perhaps we could technologically capture an individual’s internal
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emotional state, thoughts, or attitudes, as well as her plans, and so form
a complete picture of the likelihood that she will endanger others, and
even of which others she will endanger. There may be good consequential
reasons for not amassing this level of information about individuals, but
supposing these objections are overcome, the information could not be
used to justify long-term incapacitation. Given information at this level
of specificity, we would be able to prevent the dangerous interaction with-
out a blanket restriction on freedom.

Despite the evidence that imprisonment has significant incapacitative
effects, then, there is also a good case to be made that those effects are
currently bought at too high a price to satisfy the utilitarian criterion of
promoting the greatest good of the greatest number. It is possible, how-
ever, that given better prisons, more information about individuals, and
restriction of imprisonment to a smaller group, the benefits of incapaci-
tation could be greater than the harms that it does.

C. Rehabilitation

Rehabilitation as a strategy for reducing crime suffered a body blow with
Martinson’s 1974 conclusion, after a thorough review of rehabilitation
programs, that “nothing works.”38 But since then, research has shown
positive results for a number of rehabilitation programs. Recidivism rates
for juveniles have been reduced by 2 percent for programs using family
counseling and by 36 percent for programs focusing on securing employ-
ment. Behavioral programs studied were also quite effective, reducing re-
cidivism by 24 percent. In general, current treatment programs probably
reduce recidivism rates by about one-fifth for juveniles and one-tenth for
adults.39

Effects of this size may well be sufficient to make rehabilitation efforts
cost-effective in the sense that they produce results worth spending
money on. If we take imprisonment as given, adding rehabilitation is
likely to be a net improvement. If we want to use rehabilitative success as
a justification for imprisonment, however, we must take a different per-
spective. The crime-preventive effects of successful rehabilitation pro-
grams can justify the imprisonment of offenders only to the extent that
imprisonment is necessary to their success. For example, educational or
vocational programs can be offered either inside or outside prisons, but
participation rates may be higher in prison. Only the positive effects of
the increased participation rate on the crime rate and the life prospects of
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offenders could then be counted as benefits to be weighed against the
costs of imprisonment to offenders and society. Similarly, if drugs are less
available in prison (although this is not always the case), drug treatment
programs may enjoy more success in that environment; the difference be-
tween success rates inside and outside prisons would then be considered
a benefit of imprisonment to be weighed against its costs.

The current state of affairs, according to a recent meta-analysis of
more than four hundred studies of correctional treatment, appears to be
the opposite: treatment programs are in general less effective in institu-
tions than in the community.40 As long as this continues to be the case,
there is no possibility that imprisonment can be justified on the ground
that it does enough good via rehabilitation to outweigh the harm; it seems
instead to impair rehabilitative efforts that might otherwise enjoy more
success.

Voluntary rehabilitation programs are unproblematic, because they do
not deprive their subjects of liberty. Forced rehabilitation outside prisons
(for example, drug treatment programs) raises somewhat different issues.
Such programs have had some success, and it is more likely that the ben-
efit produced can outweigh the harm done by this smaller restriction of
the offender’s liberty, at least in some circumstances.

However, as with deterrence and incapacitation, the possibility that fu-
ture research may show greater effectiveness within institutions for at
least some types of rehabilitative programs cannot be ruled out. It may be
easier to show that the benefits gained from forced rehabilitation outside
the prison setting outweigh the harm caused by the deprivation of liberty
thus entailed, although the success rate of voluntary programs can gener-
ally be expected to be higher. It is also quite plausible that further research
to identify successful methods and more widespread implementation of
those methods will at least improve the overall effectiveness of forced re-
habilitative programs. Whether success rates inside prison will ever be
higher than those outside prison is another matter.

III. Consideration of Alternatives

It thus seems unlikely that the current system of punishment can be justi-
fied on utilitarian grounds, but possible that, given advances in knowl-
edge and improvement of prison conditions, some system of punishment
could be so justified. But even if punishment prevents more harm than it
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causes (or can be reformed to do so), that is still not the end of the inquiry.
The utilitarian will also want to know whether the same benefit can be
gained at a lower cost. Here, it is instructive to consider the multiple
points at which interventions might reduce crime.

Punishment (instrumentally conceived) seeks to affect the motivation
or opportunity of potential offenders to commit crimes. Their motivation
to do so can instead be affected before it is formed by socialization, cor-
rected after it is formed by psychological interventions such as drug treat-
ment programs, or outweighed by motivation toward positive goals such
as employment and community standing. Opportunities for crime can be
reduced by protective measures such as locks, personal alarms, and secu-
rity gates, or by environmental design conducive to community supervi-
sion. For punishment to be justified in utilitarian terms, it must be true
not only that punishment prevents more harm than it causes, but also that
it cannot be replaced by other measures that do as much good and less
harm. Interventions such as voluntary drug treatment programs or par-
enting support begin with the advantage that they do not in themselves
cause any harm beyond the expenditure of public funds; thus, to achieve
a similar net social saving, they do not even need to be as effective as pun-
ishment to be preferred on utilitarian grounds. Some studies have shown
that such interventions, on a small scale, are more effective than punish-
ment in preventing particular types of crime.41

Child abuse and neglect are commonly agreed to be significant factors
in later criminal behavior. In a 1999 study, more than half of those serv-
ing sentences for violent offenses reported a history of abuse (compared
to about one-tenth of the general population).42 Such abuse, in turn, often
reflects severe psychological and social stresses on the abusing parent. Al-
leviating these stresses, while at the same time providing help with con-
structive child-raising techniques, could significantly reduce the amount
of child abuse and consequent criminal involvement.43 It is likely that the
expenditure of public funds on such a program, rather than on punish-
ment, would by itself provide a sufficient increase in the general welfare
to compare favorably with punishment from a utilitarian point of view.44

Moving out from the family to the community, one of the most strik-
ing features of crime incidence statistics is the extreme variation in crime
rates among communities in the same city and even among communities
having the same demographic characteristics. Sampson and Wilson sug-
gest that it is the convergence of a number of social factors in these neigh-
borhoods that fosters the susceptibility of youths who grow up there to
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adopt a criminal lifestyle.45 Among the factors they identify are the loss
of employment opportunities, transience of residency, prevalence of sin-
gle-parent households, undermining of local institutions such as
churches, and consequent concentration of poorly supervised youths who
find a paucity of positive models for their behavior. A focus on providing
more resources to such neighborhoods to improve employment prospects
and to provide support for single parents so that they would be able to
devote their energies to giving children the supervision they need and to
rebuilding local institutions would be a constructive alternative to incar-
cerating a large percentage of the young men who live in these communi-
ties.

The utilitarian would also want to consider the possibility that change
in larger structural factors could affect the crime rate without introduc-
ing new harms. Messner and Rosenfeld locate the cause of high levels of
serious crime in the United States compared to other countries in the cul-
tural overemphasis on material wealth coupled with lack of structural
support for the institutions of education, family, and polity.46 Expanding
on Robert Merton’s anomie theory, they argue that the consistent cultural
emphasis on material wealth and on attaining one’s goals, together with
a lack of regard for restraint (and active admiration for unconventional-
ity) in the methods used, creates a climate in which those who are blocked
from legitimate avenues to wealth will readily choose illegitimate ones.
On this view, income inequality is not an accident, but a necessity:

[T]he basic logic of this cultural ethos actually presupposes high levels of
inequality. A competitive allocation of monetary rewards requires both
winners and losers, and winning and losing have meaning only when re-
wards are distributed unequally. The motivation to endure the competi-
tive struggle is not maintained easily if the monetary difference between
winning and losing is inconsequential.47

On the short end of economic inequality, young men who see no
prospect of material success through legitimate means seek that prize
through illegitimate ones, of which the drug market is the prime example.
Violence often results as the only effective means of enforcing contractual
obligations in the extra-legal context. But even at the high end, the em-
phasis on the goal rather than the means by which it is reached takes its
toll, as we have learned through wave after wave of financial scandals in
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which highly placed professionals sought to boost their competitive gains
through unscrupulous tactics.

At the same time, the focus on material wealth has made the workplace
and economic arena the primary social structure to which other struc-
tures—through which regard for other values might be fostered—are
consistently subordinated. The needs of family are generally expected to
be subordinated to the needs of the workplace: as they point out, many
people have difficulty “finding time” for family activities, yet few have
difficulty “finding time” for work. Having children is seen as self-indul-
gence—foolish for the poor, and optional for the well-off—rather than as
an essential contribution to the continuation of society. Increasingly,
young people postpone family formation until they are economically se-
cure, with the result that more young adults are independent of their fam-
ily of origin without a new family of their own to exert a stabilizing in-
fluence. The high rate of divorce leaves many children in weaker, single-
parent families. Worse, the legitimacy of parental authority in poor
families is undermined by children’s perception that the parents are un-
able to provide them with culturally prized (though often laughably
inessential) goods. Educational institutions face increasing demands to
provide immediate work-related training rather than broader knowledge:
students are often scornful of learning that has no evident application in
the world of work.

In other industrialized nations, families are routinely supported
through public day care, monetary subsidies, and extensive paid parental
leave. The values of education and participation in public life receive a
greater share of cultural support than they do in the United States. If
Messner and Rosenfeld are correct, the potential for reducing the rate of
violent crime in the United States through structural and cultural change
far exceeds the wildest dreams of current crime control policy. With rates
of violent crime approximately 40 percent higher than those of other in-
dustrialized democracies, and a rate of homicide three or four times that
of these countries,48 there is a lot of room for improvement, even while
staying within the limits of comparable economic and political structures.
Going further afield, Japan has an overall rate of crime that is micro-
scopic by U.S. standards, with 2.2 reported robberies and less than one
homicide per 100,000 population.49

Regardless of whether the Messner and Rosenfeld analysis is correct,
the connection between income inequality and various social ills, among
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which violent crime is prominent, cannot be gainsaid. Comparative stud-
ies including many nations have shown a correlation between income in-
equality and a welter of social ills, prominent among which are crimes of
violence.50 It is plausible that income inequality (as opposed to absolute
poverty, which does not have these effects) alienates those members of so-
ciety who see others enjoying much greater material comfort and fail to
find a satisfying explanation of why they have less. Groups thus alienated
may reject the larger society’s code of conduct, as well as harboring anger
and resentment that can spill over into violent behavior. Reduction of in-
come inequality is therefore another alternative that a utilitarian would
consider, particularly in view of the probability that highly unequal dis-
tributions do not themselves maximize the utility to be gained from ma-
terial goods.51

The importance of family attachments to social stability and as a foil
to the temptations of crime is also well recognized. The utilitarian would
also consider the option of providing material support to struggling fam-
ilies so that parents can provide children with the emotional support they
need.

Finally, to complete the utilitarian analysis, the expenditure of public
funds on crime prevention must be compared to other possible uses of
those funds. They could, for example, be diverted to the prevention of
other causes of bodily harm and property loss such as automobile acci-
dents, suicide, and illness,52 or to the furtherance of positive goods such
as education or better nutrition. Optimally, the utilitarian would expend
funds on any of these social goods only up to the point where the funds
can produce more benefits elsewhere.53 Given the grounds for doubt that
punishment is producing any net benefit at all, it would be likely to com-
pete poorly with any of these alternatives.

What then, do we know? We know, with undeniable certainty, that
punishment is causing a large amount of harm to a large (and growing)
number of people. To set against this, we know that at least some crime
is being prevented in this way, and we know that there is some possibil-
ity that the harm we are causing is less than the harm prevented. But we
also know that there is a significant possibility that the harm we are cer-
tainly causing is greater than the harm we are preventing. And we know
that there is some possibility that we could achieve comparable crime-
preventive effects through nonharmful alternative approaches. A utilitar-
ian, I think, would immediately move to decrease expenditures on pun-
ishment and use the funds to pursue alternatives, keeping a close eye in
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the meantime on the development of further evidence about the many
things we do not know.

I have argued that it is not probable, although it is possible, that the
combined deterrent, incapacitative, and rehabilitative effects of punish-
ment as currently practiced in the United States are sufficient to recom-
mend it on utilitarian grounds. Although there are a number of ways in
which the balance could be made more favorable while retaining the in-
stitution of punishment, it is not clear that the institution so reformed
could successfully compete on utilitarian grounds with other ways of re-
ducing crime that do not involve harm to offenders. Specifically, in order
to be justified on utilitarian grounds, punishment would have to be
shown to be substantially more effective than equally costly nonharmful
alternatives in preventing crime to counterbalance the negative effects
that it has on offenders.54

IV. Theoretical Objections

Let us assume, then, that the above stipulations are met, and that it is em-
pirically demonstrated that punishment does more good than harm, at a
lower overall social cost than other alternatives that would achieve the
same result. Although I have argued that such an outcome is unlikely, it
is clearly within the realm of possibility. It will then be the utilitarian’s
task to determine what penalty structure promotes the greatest overall
good, and it is here that the familiar theoretical weaknesses of utilitari-
anism can most clearly be seen.

Given perfect information, the calculation of optimal penalty structure
might have almost any result. For example, it may well be true that mas-
sive penalties for minor crimes by juveniles would prevent their going on
to lives of crime, obviating the need for any penalties for more serious
crimes. More plausibly still, we might achieve the optimum balance by
vicarious punishment—punishing the families of offenders rather than
the offenders themselves. Or we might find, as suggested above, that in-
capacitating a dangerous group that cannot be clearly identified in ad-
vance requires also incapacitating a large number of nondangerous per-
sons. Worse yet, if we were able to make more accurate predictions of fu-
ture criminality, the utilitarian approach would require that we
incapacitate many persons who have, as yet, committed no crime.55 In
short, the burden of producing the social good of crime prevention might
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fall heavily on some subgroup of the population, and there is no reason
in (utilitarian) principle why that subgroup must correspond to the sub-
group responsible for the crimes. Utilitarianism is thus consistent with
punishment of the innocent, in that it does not make guilt a necessary
condition of punishment. Guilt will be necessary for punishment only if
punishing the guilty produces more social good than punishing the inno-
cent. Although there are reasons for thinking that this will often be the
case—because deterrent and incapacitative effects to some degree depend
on guilt—there is no guarantee that it will always be so. Because utilitar-
ianism aggregates goods and ills across persons, it necessarily admits the
possibility that severe harm to a small group may be justified by a wide-
spread, if minor, benefit to a large number of others.

Rawls has argued that a permission to punish innocents, given suffi-
ciently positive consequences, could not be incorporated into the social
institution of punishment without undermining its aims.56 People would
never know, and so would always wonder, whether a given individual
had been punished for her guilt or simply for the greater social good;
consequently, they would feel insecure in their own liberty, and deter-
rent effects would be undermined. This argument works well for in-
stances such as condemning an innocent person to avoid a riot—a prac-
tice that could not openly be sanctioned while maintaining the legiti-
macy of the institution. It works less well for cases such as vicarious
punishment or overly broad incapacitation. People might be willing to
trade some measure of personal security against punishment for the
crimes of their own children to increase their security against victimiza-
tion by other people’s children; at least, it is not facially obvious that the
open adoption of vicarious punishment would undermine the institu-
tion. Equally, adoption of a strategy of overly broad incapacitation
could be publicly announced and understood as a preventive measure
without compromising the institution itself. Public willingness to accept
such measures, particularly when they are directed primarily at margin-
alized groups, is evident in the aftermath of the September 11, 2001, at-
tacks on the United States. Even if such strategies turn out to be ruled
out on utilitarian grounds, they will be ruled out for their total social ef-
fects, and not on the straightforward basis that the innocent may not be
punished.

The criticism goes deeper than this, however. As Jeffrie Murphy has
pointed out, even considering only the punishment of the guilty, if we
punish them to serve the greater social good, we are still harming some
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individuals to serve the ends of others (in Kantian terms, we are using
them as mere means to society’s ends).57 And, if it is wrong to punish the
innocent to serve the greater social good, why is it not also wrong to pun-
ish the guilty for that purpose? On reflection, it appears that everything
that is wrong with punishing the innocent to serve the social good is also
wrong with punishing the guilty for that same purpose.58 We do not gen-
erally think, for example, that it is justifiable to use the morally worse
members of our society to serve the interests of the morally better. Faced
with a choice between lives (for example, where only one organ is avail-
able for transplant), we might conceivably take into account, as one fac-
tor, the moral worth of individuals; but even this much is distasteful. Cer-
tainly it is true that such a consideration would not be dispositive in every
case. Either the greater social good is a sufficient reason for harming in-
dividuals, or it is not. If achieving that good is not sufficient to justify im-
posing harms on the innocent, then how can it justify anything, including
imposing harms on the guilty?

It may seem that we regularly impose harms on individuals, even in-
nocent ones, in order to achieve the greater social good. For example, we
accept the deaths of hundreds of people every year in automobile acci-
dents in order to facilitate the convenience of the rest. Bridges are built
despite our knowledge that construction accidents happen. We operate
stock markets and allow other forms of business competition in which, in
order for there to be winners, there must also be losers. A rule that we
may never sacrifice anyone for the greater good would paralyze all these
and many other large-scale endeavors. Yet we would not want to adopt
a rule that permitted the deliberate withholding of effective treatment
from some individuals in order to observe the natural history of a disease
(as in the infamous Tuskegee syphilis experiment). There is a significant
difference (roughly captured in the Catholic doctrine of double effect) be-
tween acts that deliberately target some individuals for harm in order to
bring about a desired end and those that result in foreseeable, but unin-
tended, harm. Punishment for crime-preventive purposes is like the with-
holding of effective treatment, and unlike the building of bridges, in that
the harming of those punished is integral to the achievement of its aims.
The underlying concern here is that we have a moral duty to treat every
individual with the respect due to a person, rather than to use them as
mere instruments to our own ends.59 This is the same concern that pre-
vents us from killing off the less productive members of society to bene-
fit the rest. The problem of using a person as mere means to the ends of
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others is particularly acute where the method through which she is to
serve others’ ends involves only harm to her.

There are more sophisticated versions of utilitarianism that seek to
meet these criticisms. For example, preference-utilitarianism defines the
good to be maximized as the satisfaction of preferences. By ruling out cer-
tain types of preferences (for example, preferences founded on false in-
formation) from consideration, it is possible to avoid some of the unde-
sirable implications of classical utilitarianism. Proponents of this view
argue that it respects persons, in that it gives the preferences of each per-
son equal weight.60 But as long as the preferences of the many can out-
weigh the preferences of the few, the fundamental objection to aggregat-
ing goods across persons is not met.61 There seems to be no principled
way to rule out preferences for discriminatory treatment of certain ethnic
groups, for example. As Robert Nozick has pointed out, even a principle
that rights violations are to be minimized—which would lie beyond the
bounds of utilitarianism proper—is quite different from conceiving of
rights as side constraints, violation of which is not permitted in the pur-
suit of any end.62

Although few have suggested in recent years that these well-known
criticisms of utilitarianism can be met, Ferdinand Schoeman has argued
that preventive detention might be justified on the same grounds as quar-
antine. Specifically, he argues that if we could know to a moral certainty
that a particular individual posed a threat to life and limb, we would be
justified in detaining him to the degree and for the length of time neces-
sary to prevent him from doing so, or until the probability that he would
harm another diminished to a tolerable level. Here, it may be argued, is a
case in which it is justifiable to impose deliberate, rather than merely fore-
seeable, harm (loss of liberty) on some individuals in order to benefit oth-
ers. Unlike punishment for deterrent purposes, but like punishment for
incapacitative purposes, it is necessary only that the individuals in ques-
tion be separated from the rest of the population for the aims of the pol-
icy to be achieved; but this separation cannot be attained without restric-
tion of liberty.

I have argued above that it is improbable that we will ever develop
the capability to state to a “moral certainty” that a particular individ-
ual is dangerous, simply because dangerousness does not inhere in indi-
viduals. Note that the Wenk study cited above, even though it can be
characterized as 50 percent accurate (because it captures 50 percent of
the dangerous), can only tell us that one of nine people satisfying the
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identifying criteria will actually be dangerous.63 Schoeman argues that
we would not hesitate to quarantine an individual who had a 50 per-
cent chance of infecting others and a 50 percent chance of killing in-
fected persons. But there are many differences between the prospect of
epidemic and the possibility of crime, quite apart from the problem of
identifying the dangerous. First, contamination of another person typi-
cally does not just make that person ill, but also makes that person a
carrier of illness, whereas being a victim of crime does not typically also
make the victim into an offender. Second, quarantine of infected persons
in an area where the illness is not already endemic can completely stop
its spread, but incapacitation of those identified as criminally inclined
cannot stop crime. Third, the period of danger from infection is typi-
cally measured in days, while the period of danger from crime is typi-
cally measured in years. Fourth, in today’s world, quarantine is rare, so
that the risk to any individual of being quarantined is small. Fifth (in
part for the reasons mentioned), most individuals voluntarily accept
quarantine once notified of the danger that they pose to others. I think
that we would hesitate—and it would be wrong—routinely to impose
quarantine for a period of years on large numbers of unwilling individ-
uals who were or might be carriers of some illness that would not
spread geometrically if uncontained, where we could hope to identify
only a fraction of the carriers. Indeed, the history of quarantine is stud-
ded with periodic rebellion, as well as not incidentally having been as-
sociated with stigmatization of quarantined persons and the ethnic
groups to which many of them belonged.64 Thus, while Schoeman’s sug-
gestion that we may incapacitate the dangerous on the same basis as
that on which we quarantine may be sound, this comparison may tell as
much about the limits of quarantine as about the justifiability of pre-
ventive detention.

V. Conclusion

We have seen that, notwithstanding the apparently favorable results of
some cost-benefit calculations, it is unlikely that punishment as presently
practiced in the United States can be said to do more good than harm.
From a utilitarian perspective, the correct approach would be to pursue
nonharmful methods of discouraging crime, perhaps supplemented by
less harmful forms of imprisonment concentrated on a smaller prison
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population. The deeper problem, however, is that utilitarianism is inher-
ently flawed: it requires that we use individuals as mere means to the good
of others, provided only that the total good outweighs the total harm.
Punishment, conceived simply as the doing of harm to some in order to
prevent harm to others, is as morally suspect as quiet euthanasia of the
unsightly homeless.
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Preserving the Moral Order

And if any of you would punish in the name of righteousness and
lay the ax unto the evil tree, let him see to its roots;
And verily he will find the roots of the good and the bad, the fruit-
ful and the fruitless, all entwined together in the silent heart of the
earth. —Kahlil Gibran, The Prophet, 1923

At the heart of retributivism is the contention that it is the wrongness of
the criminal act that justifies the imposition of punishment on the of-
fender. Yet punishment itself consists in the performance of a parallel act
against the offender. Thus showing that the harmful acts that are crimes
have a moral value precisely opposite to that of the harmful acts that are
punishments is the central task of retributive theory. It is not enough to
show that some crimes involve acts unacceptable in any context, such as
rape and torture. In addition, the retributivist must demonstrate that the
rightness of punishment derives directly from the wrongness of crime—
that it is right to kill the murderer, or to deprive the kidnapper of liberty,
because it was wrong for the murderer to kill, or for the kidnapper to de-
prive her victim of liberty. Not every punishment corresponds so directly
to the crime in question, but every punishment inflicts upon the offender
some harm that, if it were not a response to crime, would itself be a crime.

Contemporary arguments for retribution most often take a Kantian
view, appealing to the notion that commission of a crime entails consent
to punishment. Before addressing those arguments in chapter 4, I con-
sider a second strand of retributive theory, which holds that it is neces-
sary to respond to wrongful acts by retributive punishment, because
only in that way can the moral order be preserved and defended. This
line of thought focuses on the moral stance taken by the state in pun-
ishing. In this chapter I consider three versions of this view: Hegel’s view
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that punishment annuls the crime, Hampton’s interpretation of Hegel to
mean that punishment vindicates the rights of the victim, and the view of
Walter Berns and others that punishment is a necessary expression of the
justified anger of the community.

I. Hegel

One of the central problems for any retributive theory is that it must ex-
plain why it is right to do to the offender things that it would be wrong
for him to do to others—to deprive him of life, liberty, or property. It is
not enough to show that some crimes involve acts unacceptable in any
context, such as rape and torture. Punishment necessarily involves acts
that are ordinarily unacceptable—specifically, acts that in another con-
text would themselves be crimes. The retributivist must be able to show
not only that kidnapping is wrong while punishment by imprisonment is
right, but also that there is an intimate connection between these two
judgments, that is, that imprisonment is right because kidnapping is
wrong.

Hegel addresses directly the apparently paradoxical nature of retribu-
tivism:

[I]f crime and its annulment . . . are treated as if they were unqualified
evils, it must, of course, seem quite unreasonable to will an evil merely
because “another evil is there already.” To give punishment this superfi-
cial character of an evil is . . . the fundamental presupposition of those
[theories] which regard it as a preventive, a deterrent, a threat, reforma-
tive &c., and what on those theories is supposed to result from punish-
ment is treated equally superficially as a good. But . . . the precise point
at issue is wrong and the righting of it. . . . [C]rime is to be annulled, not
because it is the producing of an evil, but because it is an infringement of
the right as right.1

What is wrong with crime is not its consequences, but its intrinsic nature
as wrong. From that point of view, punishment shares with crime only the
incidental feature of producing harm; in its essential nature, punishment
is the righting of a wrong, and thus correctly described as opposite to
crime.

50 | Preserving the Moral Order



Hegel further points out that the same evils may be produced by acci-
dent: people die in accidents as well as from murder. What distinguishes
crime is that it is done intentionally, and thus reflects on the will of the of-
fender.

The sole positive existence which the injury possesses is that it is the par-
ticular will of the criminal. Hence to injure [or penalize] this particular
will as a will determinately existent is to annul the crime, which other-
wise would be held valid, and to restore the right.2

But although this makes clear how crime (or rather moral wrong) is dis-
tinguished from mere harm, it is less clear how punishment—another in-
tentional infliction of harm—can serve to annul the crime. As J. L.
Mackie notes, future events never cause past events not to have hap-
pened.3 For some crimes (especially property crimes), the damage done to
the victim can be fully “undone” by compensation; for others, such as
homicide or maiming, the damage will never be undone. But Hegel’s
focus is not on undoing the harm: he concedes that compensation may
undo it. What he is concerned to annul is only the bad will of the offender.

Hegel is clearly correct in saying that the crime is a crime only because
of the offender’s intent. But in what sense does “penalizing his will” (pre-
sumably by doing something to him that he does not want done) serve to
annul that intent? Importantly, Hegel does not mean here that the of-
fender must be reformed, made into a person who will not will to do
wrong in the future; nor does he mean that others are to be frightened out
of committing similar crimes. Rather, it is only the specific crime that is
to be annulled by penalizing the will that created it. The crime is to be an-
nulled, not because it does harm or may be repeated, but because it is
wrong.

Rights, according to Hegel, can only be understood by reference to co-
ercion; that is, rights are defined as those things that may justifiably be de-
fended by the use of coercion. A wrong act is a transgression of the right,
the trammeling of another’s freedom. Mere harms can be cured by the
payment of damages; but a deliberately willed wrong—a crime—must be
annulled through the use of coercion.

Assuming that Hegel is correct that rights can only be defined by ref-
erence to coercion, and that the use of coercion in defense of rights is thus
definitionally justified, it remains possible that coercion may be used only
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to prevent rights violations, rather than to respond to them after the fact.4

The key to Hegel’s justification of punishment is therefore the sense in
which post hoc coercion can be said to annul the crime.

Coercion “taken abstractly,” Hegel says, is wrong because “it is an ex-
pression of a will which annuls the expression or determinate existence of
a will,”5 that is, coercion is wrong because it thwarts the will of another.
A kidnapping, for example, annuls the will of the victim, treating it as
nonexistent. This act is wrong because it annuls a will that is blameless,
and therefore ought not to be annulled. The coercion later exercised
against the offender annuls his will; that second act of coercion is right
because it annuls a will that is wrong.6

This argument clearly shows the justifiability of direct preventive mea-
sures such as intervening in the kidnapping to prevent the offender from
completing it. Using coercion to annul his will to kidnap someone (by
preventing him from doing so) is in this sense obviously right—a use of
coercion to defend the rights of the victim. It is more problematic, how-
ever, to say that using coercion against him after the fact, after the kid-
napping is over and cannot be undone, is an annulment of his will to kid-
nap. The use of coercive punishment does annul the will of the offender:
he wills to be free, but he is confined. But such annulling bears only a ten-
uous relationship to his will to kidnap (which, indeed, may no longer
exist at all). There is no obvious sense in which this use of coercion (taken
in abstraction from its possible effects on behavior) is a literal defense of
the rights of others.

II. Punishment as Vindicating Victims

For this kind of reason, Hegel’s view of punishment as annulling crime
has more often been understood as a metaphorical annulment—an an-
nouncement that the crime is wrong. In Forgiveness and Mercy, Jean
Hampton elaborates on this idea, arguing that crime can be understood
to be annulled through punishment where the state acts as an agent of the
victim.7 I shall argue that punishment cannot be so understood, whether
the state is seen as acting as the victim’s agent or on its own behalf.

Hampton argues that the criminal act demeans its victim: the offender
fails to realize that the treatment accorded the victim is inconsistent with
her value. The purpose of punishment, she argues, is to reassert their
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equality and to nullify the evidence of the offender’s superiority provided
by the crime.

In her eyes, the offender is a “malicious hater” who seeks a competi-
tive victory over her victim, while the victim who seeks retribution can be
understood as seeking to nullify that victory, rather than to triumph over
the offender. I shall argue that this distinction fails. Hampton’s argument
leads instead to the conclusion that, just as the offender seeks a competi-
tive victory over her victim, punishment represents a competitive victory
over the offender. The statement made by retributive punishment is that
the offender is of lower value than the victim; the statement that the two
are of equal value would be made by requiring compensation rather than
punishment.

A person who curses another literally speaks an untruth about the per-
son’s moral value, as is evident in Jack Katz’s eloquent description:

[Cursing] is a direct and effective way of doing just what it appears to
do: symbolically transforming the offending party into an ontologically
lower status. As in a cartoon, a wife becomes a barking dog. An ac-
quaintance loses his recognizable personal appearance and becomes
nothing more than an anus penetrated at will by anonymous others. A
person who a moment ago was a friend with a recognizably human
name now has become fecal material animated in fellatio.8

How can the victim (or her agent) nullify the evidence of her value pro-
vided by the curser and show her true value? She may hold her head high
and to show her true value through her conduct. Thus the curser is made
to look foolish as his lie is exposed. Alternatively, the victim may show
that she does not care about the opinion of the curser by failing to react
with anger, grief, or shame. Least effective of all is an attempt by the vic-
tim to bring the curser low by responding with an equally foul vilification.
Should this effort succeed, it hardly elevates the (original) victim; rather,
it seems to reduce her to the same status as the (original) offender. I shall
argue that punishment similarly fails to affirm the victim’s value.

It is easy to see how the crime can be understood as evidence of the of-
fender’s superiority over the victim. If Badman kidnaps Heiress and holds
her for ransom, he thus reveals his belief that his desire for the money is
more important than Heiress’s right to liberty (and her parents’ right to
their money).9 As rights are much more important than simple desires, the
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only way that his desires can override Heiress’s rights is if he is a much
more valuable person than she.10 Badman’s crime can therefore be un-
derstood as a claim that he is more valuable than Heiress. But how does
punishment refute such evidence of superiority? Hampton suggests that
by depriving Badman of his own liberty as punishment, we show that
Badman is not more valuable than his victim: what Badman can do to
Heiress, we can do to him, on her behalf. We thus nullify the evidence for
his false claim of superiority. But if Badman’s crime is evidence that he is
more valuable than his victim, then isn’t the state’s deprivation of Bad-
man’s liberty on her behalf simply evidence that she is more valuable than
Badman—a claim as inconsistent with the equal value of persons as the
original crime?

To avoid this result, Hampton says that the retribution-seeking victim
is not looking for a competitive victory over the offender; that would be
the strategy of the malicious hater, who is open to moral criticism. The
motives of offender and victim are crucial to the kinds of claims their ac-
tions are taken as making, so that even though their overt actions are the
same, the meanings of their actions may be quite different.

The malicious hater, according to Hampton, seeks to harm her victim
in order to demonstrate her superiority over him. This, we may assume,
is the strategy followed by the offender. The crime demeans the victim in
the sense of according her treatment that is too low for her. The offender
may also seek to diminish the victim, that is, to lower the victim’s own es-
timate of her value, or to degrade her, that is, actually to change her value.
Retributive punishment, on the other hand, seeks only to accord the of-
fender the treatment he deserves, and thus to give him the treatment that
is in accordance with his true value. Thus, Hampton says, the victim who
seeks retribution does not seek to demean the offender but only to di-
minish him, that is, to deflate his overblown sense of his own value by giv-
ing him the treatment that is appropriate for him. Hampton contrasts
such a victim with a vengeful victim who seeks to show that the offender
is of lower value than she is, arguing that such a victim is indeed a mali-
cious hater whose efforts to bring the offender low are not to be re-
spected.

If, however, all persons are of equal value, and kidnapping (depriving
the victim of her liberty) is treatment that is too low for a person of that
value, it seems to follow that depriving the offender of his liberty similarly
represents treatment that is too low for persons of that value.11 Hamp-
ton’s position is that the crime (as a competitive victory) makes a state-
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ment about the relative value of offender and victim while the punish-
ment makes a statement about the absolute value of the offender. Thus,
Badman’s crime says, “I am more valuable than Heiress,” while the pun-
ishment says, “Badman’s value is less than X,” where X represents the
overblown value that (the crime demonstrates) he places on himself. If
Badman and Heiress are in fact of equal value V, then the punishment
must say “Badman is of value V.” The punishment seeks to diminish Bad-
man, that is, to reduce his subjective sense of his own value as greater
than V, by according him the treatment that is appropriate for his true
value. But if Badman’s treatment of Heiress is not appropriate for the
value V, then neither is her similar treatment of him. Punishment de-
means the offender, just as crime demeans the victim.

Can we say that depriving Badman of liberty is appropriate for his
value (and thus not demeaning) because he deserves to be so treated,
while Heiress does not? If the type of treatment that is appropriate de-
pends only on the person’s value, then to say that Badman deserves poor
treatment is to say that his desert lowers his value—thus sacrificing the
idea that all persons have equal value. We could say instead that the type
of treatment that is appropriate for a person may depend on something
independent of his value in this sense. But in that case, Badman’s poor
treatment of Heiress is not necessarily evidence that she is of low value,
either—and it is precisely that aspect of his treatment of her that does
count as such evidence that we must refute.

It may be objected that I have ignored the interplay of motives and ac-
tions that determines whether an action is demeaning. The motives of
Badman and Heiress are not symmetrical. Badman (we may suppose) is
motivated simply to satisfy his desires; thus he claims (acts on his belief
that) his desires are more important than his victim’s rights. But her mo-
tive—or the state’s, when it acts on her behalf—is to assert moral truth;
specifically, to show that Badman’s claim of superiority is false. The act
taken in response, to be effective in achieving this goal, must show that
her right to liberty is more important than Badman’s desire for her par-
ents’ money. But such a showing can be made by requiring compensation
for the harm done, thus shifting the consequences of the wrongdoer’s be-
havior back to him, as is regularly done in the context of civil suits.
When the state requires Badman to return any money he has obtained
from Heiress’s parents to them, and to compensate her for the harm done
by the kidnapping, it makes the desired showing that he cannot effec-
tively place his desires above their rights—that he has no power over
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them. Punishment, rather than shifting the harmful consequences, adds
new ones.

It may also be objected that it is unlikely that restitution and compen-
sation can restore Heiress to her prior state; such measures cannot really
“undo” the crime and thus cannot refute the evidence of Badman’s supe-
riority. As noted above, it is unfortunately true of many (though not all)
crimes that the harm they do cannot be undone by compensation. But it
is equally (if not more) true that the harm done by such crimes cannot be
undone by punishment, either. Undoing the harm cannot be the criterion
of refutation. The question is rather one of the meaning of requiring com-
pensation or inflicting punishment, with respect to the rights of the vic-
tim and her status relative to that of the offender.

It is clear that requiring compensation can assert rights. If I breach my
contract to sell you my house, in effect claiming that the contract is not
binding (or indeed that my desire to keep the house is more important
than your right to it), you may win a civil judgment against me to the ef-
fect that the contract is binding, and I will have to carry it through. The
law’s forcing me to do so is precisely a refutation of my claim that my de-
sires are more important than your (contractual) rights.

The crime of kidnapping ranked Badman’s desire for money above the
rights of others, thus demeaning them and providing false evidence of his
value relative to them. Requiring compensation correctly ranks Heiress’s
right to her liberty and her parents’ right to their money above Badman’s
desire for that money, showing that all concerned are of equal value.
Why, then, the need for punishment?

It may be suggested that we can make the appropriate statement here
only by punishment because (or if) Badman lacks sufficient resources to
pay adequate compensation (or because compensation would in any case
be inadequate). Punishment so conceived is an alternative way for the
state to make an authoritative declaration of the rights of the victim and
the relative values of the parties, where compensation will not serve. Con-
sider, however, what the content of that statement must be, given that the
state, like Badman, acts to deprive someone of his liberty.

If the crime of kidnapping is understood to make a false statement
about the victim’s value by ranking the offender’s desires above her right
to liberty, then the punishment of imprisonment must be understood as a
statement that some right or desire of hers is ranked higher than the of-
fender’s prima facie right to liberty. If it is a desire, it is necessarily true
that the desire, whatever other content it may have, can also be correctly
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described as a desire to see Badman deprived of his liberty. It may, for ex-
ample, be her desire to see him suffer, as Jeffrie Murphy suggests,12 or her
desire to deny his superiority, as Hampton suggests. But this entails, in
context, that she desires to see him deprived of his liberty, as the specific
form the suffering or denial of superiority is to take. Although Heiress
may desire the deprivation under some descriptions but not under others
(for example, she may not specifically desire that Badman be prevented
from seeing the birth of his child, even if that is an effect of his imprison-
ment), if no one desires it under the description of a deprivation of lib-
erty, going forward with such deprivation would be facially unjustified.
If, for example, Heiress desires to see Badman suffer as long as such suf-
fering violates none of his rights, the violation of his rights to make him
suffer could in no way be justified by reference to Heiress’s desires, re-
gardless of her status. For Heiress’s desire to have a chance of justifying
Badman’s suffering through violation of his rights, she must at least de-
sire that he suffer even if the suffering violates his rights. Thus, Heiress’s
desire that Badman be deprived of his liberty is ranked above his prima
facie right to that liberty. The necessary implication of this is, again, that
she is more valuable than he.

The conclusion that punishment asserts that Heiress is more valuable
than Badman can be avoided if it is her right to have him (for example,
suffer through being) deprived of his liberty that is ranked above his
prima facie right to his liberty. But of course she has no such right apart
from her right (if she has one) to have him punished for wronging her.

Could we say that Badman has lost his right to liberty through his ac-
tions? The punishment would then coherently make the true statement
that Badman has no right (against the state) to his liberty, while the crime
would make the false statement that Heiress has no right (against Bad-
man) to her liberty. But what is it that has overridden Badman’s prima
face right to liberty, and thus caused him to lose his all-things-considered
right to it? Whatever it is, it must be something more important than his
prima facie right to liberty (which would cause him to lose his all-things-
considered right to it)—and, presumably, still, some right or desire of his
victim.

If we say instead that the crime does indeed reduce the wrongdoer’s
value, the victim’s desire to see the wrongdoer suffer (proportionally to
the crime) may be correctly ranked above the wrongdoer’s right not to
suffer.13 Her desire to see Badman suffer is correctly ranked above his
(prima facie) right not to suffer, because (in virtue of his act) he is lower
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in value than she. We can then say that the punishment is justified, while
the crime is not, because the crime provides false evidence that one per-
son is lower in value than the other, and the punishment provides true ev-
idence to the same effect. The punishment does not demean Badman, be-
cause it reflects his true low value.

The statements made by crime, restitution, and punishment would be
as follows:

Crime: Badman’s desires are more important than Heiress’s rights;
thus, Badman is more valuable than Heiress. (False)

Compensation: Heiress’s rights are more important than Bad-
man’s desires; thus, Badman is not more valuable than Heiress.
(True)

Punishment: Heiress’s rights are more important than Badman’s
desires (Badman is not more valuable than Heiress) and
Heiress’s desires are more important than Badman’s rights
(Heiress is more valuable than Badman). (True)14

But it seems odd to say that the crime can be annulled through an au-
thoritative statement that the offender is of low value. If punishment is to
“annul” the crime, all persons should return to the status they had before
it was committed. The assertion of the lower value of the offender in
virtue of his act appears instead to relegate him permanently to a new,
lower status. The retributivist may say that, once the offender has been
punished, he is no longer of lower value than others, in the sense that he
is no longer deserving of punishment; after he has been punished, then,
he returns to the status he had before the crime. The offender’s return to
equal status is asserted by releasing him from prison. Again, though, we
must ask what the implications are for the meaning of the crime. If Bad-
man released Heiress after payment of the ransom, would that similarly
signify her return to equal status, and thus his relinquishment of the claim
that he is more valuable than she? Presumably not, or there would be no
need to punish him in order to refute that claim. But if his claim about her
value survives her release, then the state’s claim about his value must
likewise survive his.

It is also difficult to see what would be meant, in this context, by say-
ing that he deserves punishment before he serves his sentence, but not
after. If it is in virtue of the lower status he has as a kidnapper—a status
he will keep after the sentence is served—then there seems to be no rea-
son not to continue punishing him indefinitely. But no retributivist sub-
scribes to such indefinite punishment.
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It may seem that these problems can be solved by separating the of-
fender from her act. If punishment makes a statement, not about the
value of the offender, but instead about the value or validity of her act (the
truth of her statement), then it succeeds in restoring the status quo ante
and asserting the moral truth without raising the problem of assigning a
lower value to wrongdoers.

What kind of statement would satisfy these conditions? Recall that
punishment necessarily makes a statement parallel to the statement made
by the crime. In order to say that the punishment does not make a state-
ment about the value of the offender (as a whole person), we must also
say that the crime does not make a statement about the victim (as a whole
person). If it does not do this, then the entire motivation for punishment
as affirming the value of the victim disappears.

It seems, then, that regarding the state as the agent of the victim puts
the state in the untenable position of making the same kind of false state-
ment about the offender as that the crime makes about the victim—de-
meaning him in the way that he demeaned her. This result springs directly
from the fact that both crime and punishment are intentional inflictions
of harm.

We are thus led to the possibility that the state does not act as Heiress’s
agent in punishing Badman, but rather acts on its own behalf. For this
line of argument to succeed, we can’t just view the state as a disinterested
third party, for then the penalties that it imposed would simply have the
character of new crimes. Instead, we must view the state as standing
above the individual members of society. Such a view would also allow us
to preserve the equality of persons: if all persons are equal, but the state
(or “society”) is more valuable than any person, then we can coherently
claim that the state’s desires, though not those of other persons, may over-
ride the rights of individuals. Jeffrie Murphy has suggested that criminal
acts are those in which a private person usurps the functions of the
state—arrogating to himself the right to determine property rules, for ex-
ample—so that it makes sense to regard the state as aggrieved in such in-
stances, even where there is no individual victim.15 This approach would
enable us to account for retributive punishment for crimes lacking any
obvious victim, such as possession of illicit drugs, trafficking in pornog-
raphy, and driving while intoxicated.

It turns out, however, that the idea that the state is more valuable than
any individual has unwelcome implications. If the state were more valu-
able than any individual, to the point that the “wishes” of the state were
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more important than the rights of individuals, it would follow that any
deprivation of right by the state would be justified. Punishment, as an as-
sertion, would be indistinguishable from the arbitrary deprivation of
rights by the state. Moreover, as Hampton notes, it is the relative rank-
ings that are important. If the crime ranks Badman above Heiress, and the
punishment ranks the state above Badman, the statement made by the
crime has not been corrected. In order for the punishment to affirm the
value of the victim, the statement made by the punishment must in some
way refer to the victim, and not just to the state.

It appears that punishment can assert that the offender is less valuable
than the victim, in just the same sense that the crime can assert that the
victim is less valuable than the offender. But to make the statement that
both are of equal value, we must instead require compensation. What,
then, of those situations in which compensation is obviously inadequate
or where the offender is unable to pay? Suppose that Badman has not kid-
napped Heiress but killed her instead, just because he felt like it. And sup-
pose that there is no one to whom he could pay compensation, even if he
had any money. How can we reassert that her rights are more important
than his whims? I have argued that if we respond by punishing him we
are only adding parallel false claims to those he has made. What we can
do instead, as I shall discuss in chapter 8, is to make a much more literal
assertion of the right through verbal or symbolic condemnation, and offer
the offender an opportunity to make amends if he can, or to expiate his
wrong through other positive actions. I do not suggest that such measures
on our part will annul the crime, particularly if it is an especially serious
one: the grave wrongs done by crime often cannot be annulled. The best
we can do, in some situations, is not to make things worse than they al-
ready are by adding new wrongs.

III. Punishment as Expressing Justified Anger

What, then, of the anger of victims? Even if we cannot claim to be an-
nulling the crime, must we not punish in order to assuage their justified
anger at the uncompensable harms they have suffered? Even if the victims
are not angry, ought we not ourselves to be angry and to demand satis-
faction in the form of punishment? Some have argued that the satisfac-
tion of vengeful or retributive anger is itself a route to preservation of the
moral order.
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Walter Berns, arguing in favor of capital punishment, suggests that if
we are not angry when injustice is done, it means that we care for no one
other than ourselves.16 Berns thus lionizes justified anger as the founda-
tion of a community that cares about its members and about justice. “A
moral community,” he says, “is not possible without anger and the moral
indignation that accompanies it.”17 He sees the capacity for moral indig-
nation as giving meaning to communal life; without it, he argues, there is
nothing to separate humans from animals and no reason for us to live.
Because he associates anger with the desire for, and even pleasure in the
anticipation of, revenge, he suggests that if we are not willing to act on
that desire we are morally bankrupt.

Imagine, for example, that Badman kidnaps Heiress and holds her, ter-
rorized, for days or weeks, until her parents come up with the ransom.
Suppose further that neither her parents nor any other member of the
community reacts with anger toward Badman. Badman is pursued and
caught, perhaps, but no one demands that he be punished. Surely, Berns
would suggest, something is seriously wrong here. If Heiress and her par-
ents had any self-respect, they would be deeply angry at Badman’s treat-
ment of them and demand punishment. Moreover, if other members of
the community had any respect for them, they too would be angry and
join in that demand.

I shall argue that this view is only partly correct, in that anger is a jus-
tified response to wrongdoing, and a failure to react with anger may
sometimes reflect a failure to respect oneself or others. But, I shall argue,
we can be angry without demanding harm to the offender; thus, that de-
mand requires a separate justification. Although anger is often justified, it
is never a morally required response to wrongdoing and is seldom the
morally best response. Anger is the morally best response to wrongdoing
only where it provides needed courage to take action that is morally
preferable on other grounds.18

It may seem odd to speak of emotions as requiring justification or oth-
erwise having moral status. Many view emotions as events that simply
happen to us, and over which we have no control. But beliefs, and par-
ticularly evaluative judgments, play a key role in emotion. Consider, for
example, the grief that one feels on learning that a close friend has died.
This feeling, as it occurs, is certainly beyond our control. But then sup-
pose we find out that the report of our friend’s death was mistaken. Grief
evaporates as soon as the information can be processed—because the
emotion is founded on our belief in the fact of her death. To the extent
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that we can be held responsible for our beliefs, we can also be held re-
sponsible for the emotions that follow from them.

There is another component here, which some have characterized as
the belief that the person reported dead was important to us. A person
who expressed deep grief, but denied that the dead person had any im-
portance to him, would seem to be contradicting himself.19 This, I would
argue, is not a belief, so much as an attachment to that person. We might
believe, on the cognitive level, that the person in question has no impor-
tance to us at all—perhaps because we severed ties with her long ago
under unfortunate circumstances. The upwelling of grief shows, however,
that the attachment survives. It will do no good to try to persuade us that
the person is not worthy of our regard, that we have not thought of her
in years, and so forth; the attachment persists on the emotional level,
largely inaccessible to cognitive input. We can, to a limited extent, be held
responsible for our attachments as well as our beliefs, insofar as their for-
mation is in our control. Thus, a parent who has managed to escape emo-
tional attachment to her child is subject to criticism, as is a person who is
not moved by the plight of a stranger in need of rescue.

Anger is similarly structured, in that it is founded on the judgment that
we, or some other person to whom we are attached, have been the victim
of undeserved harm. We are responsible for either making or not making
this judgment; it reflects on our underlying attitudes about what consti-
tutes harm and what is deserved. When people react unsympathetically to
a victim of date rape, for example, they may be at fault for failing to make
the appropriate judgments that she has suffered harm, and that the harm
is undeserved. Or, equally, they may be subject to criticism for failing to
show the appropriate degree of attachment to the victim, assuming that
they have made the appropriate judgment. In our example, if Heiress’s
family and community agree that she has suffered an undeserved harm,
but are unmoved by that harm because they have no attachment to her
welfare, they are subject to criticism on that ground.

We may also become angry, not because we are attached to the person
harmed, but because we are attached (on the noncognitive level) to the
value flouted by the wrongdoer. One person may be consistently angered
by unfairness, another by racism or sexism, a third by antipatriotism, and
so on; this anger may be deep even if the value-flouting behavior is purely
symbolic. Again, we have some responsibility for the values to which we
become attached. We have some choice over the activities we engage in to
foster specific values, although we may also develop such attachments
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through situations we are thrust into, rather than through chosen activi-
ties. These attachments are part of our moral character, and we are sub-
ject to criticism for them insofar as they are under our control. Failing to
react with anger when some important value is flouted is a moral failure
where its root is a lack of attachment to that value. Thus, even if we
thought that community members could not be criticized for their lack of
attachment to Heiress’s welfare, we might criticize them for their lack of
attachment to the value of liberty.

It is possible, however, that the members of the community are appro-
priately attached to the value of liberty, and to the welfare of Heiress, and
that they correctly judge that she has been undeservedly harmed, and yet
that they react to the kidnapping with sorrow rather than anger.20 The
difference between sorrow and anger is that sorrow accepts the harm,
while anger rejects it. We may ask, then, whether sorrow’s acceptance re-
flects moral failure.

Anger requires some idea that things might be (or might have been)
otherwise; that one expected, or had a right to expect, that they would be
otherwise. One may be angry at expected harms, but is more likely to be
angry at unexpected ones. The person who loses her family in a wartime
bombing is less likely to react with anger if the bombing has been wide-
spread and long maintained. This, I think, is not a moral failing; rather,
it is because anticipation often facilitates acceptance. Anger’s refusal to
accept harm is closely associated with a (conscious or unconscious) in-
ternal agitation, a demand for action in response to the harm. This de-
mand may take the form of an impulse to harm the offender with blows,
words, or a pointed withdrawal of interaction; to go on a rampage of de-
struction, indiscriminately smashing objects, or to embark on a course of
action to effect change. Sorrow is passive, anger active. The internal de-
mand for action is an often powerful motivating force that can lead the
angered person to act in disregard of obstacles and constraints that would
otherwise impede action. If action is called for, then anger may be a
morally better response. I consider this point below.

Fear, with an associated impulse to avoid future harm rather than to
fight back, is another possible reaction to a judgment of undeserved
harm. Faced with a physically powerful assailant making outrageous de-
mands, you are more likely to be afraid than angry; once removed from
his immediate presence, and seeing yourself as again protected by the so-
cial group, you are more likely to be angry at his behavior. (This will also
be true if the person threatened is a loved one, rather than oneself.) Fear
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requires an additional judgment that future harm is likely, but it is not this
alone that separates it from anger. Given such a judgment, one might still
be angry, both that the past harm has been done and that the future harm
is threatened.

The central difference between fear and anger is that fear includes a re-
action of avoidance, which in turn is based on the judgment that one
lacks power to avert the threatened harm in a more active way. With re-
spect to past harms, fear is not possible. One may move between anger,
sadness, and fear with respect to the same undeserved maltreatment. Fear
of being harmed in the future may be combined with sadness over past
harms, and may harden into anger over time. Or the anger of a slum
dweller over repeated thefts or physical attacks may give way to sadness
and resignation as the possibility of changing the situation recedes into
the realm of the improbable, and the attacks come to be expected. The
central judgment of undeserved maltreatment is unchanged; it is the sub-
sidiary judgments about the possibility of controlling the behavior that
have changed.

The impulse of anger is not merely an especially fervent desire that the
harm not have occurred; it incorporates as well a desire to control (in turn
requiring that I can conceive of controlling) the course of events. Hurri-
canes and blizzards, for example, are unlikely to anger me, because it is
difficult to imagine controlling the weather. Oftentimes my desire to ex-
ercise control is unrealistic, as when I am angered by the rude or careless
behavior of another driver who passes me at a high rate of speed; but it
is this desire that will make me angry rather than upset at his behavior.
Similarly, members of oppressed social groups become angry with the in-
dignities forced on them only when they see some prospect of change.
Anger, then, requires a perception of power or potential power, including
the possibility of obtaining a measure of control by making changes in ex-
isting power relationships.

Anger may be said to be justified whenever I correctly judge that some
person has been undeservedly harmed, or that some value of mine has
been unjustifiably flouted. The anger itself is distinguished from the cor-
responding judgment only by (a) my attachment to the person or value in
question; and (b) the strong internal refusal to accept this harm. Assum-
ing that my attachment to the person or value is unobjectionable (as will
usually be the case), I am obviously justified in (internally) refusing to ac-
cept any undeserved harm, and thus the anger based on this judgment is
also justified.
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One might also be mistaken in the judgment that one can, or might be
able to, exercise control over the situation. But this judgment, while nec-
essary for anger (rather than fear or sadness) to occur, does not seem to
affect the question of whether anger is justified. Consider, for example,
the anger of a slave by heredity in a deeply entrenched system of slavery
that is widely accepted by both slaves and masters. Her anger may be im-
potent or unwise; but, because she receives treatment no human being de-
serves, her anger—her internal rejection of that undeserved harm—is jus-
tified.

Anger, then, may be said to be justified whenever I correctly judge that
some person has been undeservedly harmed, or that some value of mine
has been unjustifiably flouted. Because crimes typically involve unde-
served harms and the flouting of important values, the anger of crime vic-
tims and of other citizens directed at criminal offenders will usually be
justified.

It is natural to argue, however, that because anger impels action, while
sorrow does not (and fear causes only avoiding behavior) anger is a
morally superior response. The angry neighbor or community will not
merely offer sympathy, but will take action to rectify the wrong. Berns
takes the position that anger inevitably demands harm to the wrongdoer,
and that acting on this demand is required where anger is justified. I shall
argue that, while anger inevitably demands action, it does not inevitably
demand harm to wrongdoers, and that the justifiability of taking action
is separable from the justifiability of the anger itself.

The angry person demands action (either internally or externally).
Does it follow from the fact that his anger is justified that his demand for
action is also justified? Because justified anger implies a correct judgment
that unjustified harm has occurred, it clearly follows that his demand that
the harm be rectified (in the sense of “undone”) is also justified. At the
same time, it is evident that his demand for action may also take inap-
propriate forms. Angry people often make a bad situation worse through
ill-considered or destructive actions; that their anger is itself justified does
not invariably mean that their angry actions—or demands for others to
act—are also justified.

Does anger necessarily include a demand that the offender be harmed?
Most assume that anger requires an object in the form of a person
whom we regard as responsible for the harm done.21 In cases where we
become angry without such an object, it is tempting to conclude that we
are absurdly ascribing responsibility to impersonal or inanimate objects.
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But consider the anger that is a recognized stage in the process of react-
ing to terminal illness. Though under such circumstances one is disposed
to look for someone or something to blame, the depth of anger will be fed
as much by the perceived unfairness of one’s fate as by the perception that
others could have acted to prevent it. This anger seeks an object, but it
does not require an ascription of responsibility in order to exist. It seems
to make perfect sense to say, “Even though I recognize that no one is at
fault, I am angry that I am dying young; that I will never see my children
grow up; that all the efforts I took to preserve my health were in vain.”22

Similarly, without ascribing blame, one may be angry that one has be-
come pregnant despite taking precautions, that one was born severely
handicapped, and so forth.

Even where wrongdoers can be identified, the demand for action may
be focused more on other forms of redress. Consider the anger of those
who fought against segregation. While in many instances they could iden-
tify the perpetrators, their demand was not for harm to those perpetra-
tors, but rather for redress of their grievances—for change in the rules
and practices that constituted segregation.

Undeniably, there is some relationship between anger and the desire
to harm, at least for some people in some circumstances. I may harm
someone in anger; anger can make it possible for me to harm people
whom I otherwise would never harm. Anger’s motivating force can cause
me to disregard what otherwise would be obstacles to action, making it
more likely that I will speak sharply, act coldly, strike out, and so forth.
Anger as such, however, is separable from the desire to engage in these
harming behaviors. Anger demands action, but not necessarily in the
form of harm to others. At the very least, it is possible for me to be angry
with X without desiring to harm him. Anger requires, not a demand for
redress as such, but rather an internal refusal to accept harm, a demand
for action.

Anger may thus be defined as a judgment that undeserved harm has
been incurred, accompanied by an attachment to the person or value
harmed, and an internal refusal to accept that harm, including a demand
for action.

The specific form of anger that demands harm to its object is vindic-
tive anger. Other attitudes toward the objects of anger are not only pos-
sible but common. One may contemplate present or prospective harm to
others, including enemies and wrongdoers, with compassion, pity, or in-
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difference. Anger does not preclude such benign or neutral attitudes to-
ward harm to the offender, as the demand for action may be directed to-
ward forms of redress that do not harm the offender, or that do so only
incidentally. Angry strikers may demand higher wages or safety measures;
angry tenants may demand repairs; angry governments may demand re-
turn of territory. Nor is this a function of the seriousness of the wrong-
doing. While restitution and apology will not ease grief over the death of
a loved one, they may assuage anger (and indeed may do so much more
effectively than punishment of the offender).23 The bereaved person who
recognizes this may direct her anger toward obtaining such relief, rather
than toward seeking harm to the offender.

Further, it is clear that justified anger may be accompanied by demands
for (or the taking of) unjustified action. For anger in its vindictive form,
as distinguished from simple anger, to be justified, there must be a sepa-
rate justification for the action to which it impels the angry person. Justi-
fied anger rests on a correct perception of undeserved harm, and a de-
mand that such harm be rectified is therefore justified. But a separate (ret-
ributive) argument will be needed to establish the relationship between
harming the wrongdoer and rectifying the harm. The victim’s preference
for harm to the wrongdoer cannot fill this gap.

If the demand for harm to the wrongdoer does not spring from venge-
ful impulses but instead from the sober judgment that retribution is the
appropriate response, it is a retributive rather than a vindictive anger.24

As vindictive anger springs from the belief that one will enjoy seeing one’s
enemies suffer, so retributive anger springs from the belief that it is right
that wrongdoers suffer. Given this belief, a perception of undeserved
harm, and an attachment either to the person harmed or the value
flouted, will automatically result in an angry demand for action in the
form of (an appropriate degree of) harm to the wrongdoer. The justifica-
tion of retributive anger, as distinguished from anger simpliciter, is, how-
ever, the same as that for vindictive anger: it is justified if and only if it is
right that wrongdoers suffer. If this central tenet of retributivism is true,
then retributive anger is justified in any instance where unjustified harm
is inflicted by a culpable party; if it is false, then anger in its retributive (or
vindictive) form is never justified. Both vindictive and retributive anger
require separate justification for the harm that they seek. It is plain that
the existence of justified anger, whether of victims or citizens, adds noth-
ing to the retributive justification for harming wrongdoers, although it
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will, as Murphy points out,25 serve as a motivation for seeking retribution
that might otherwise be lacking.

Berns’s argument for the importance to the moral community of act-
ing to harm wrongdoers therefore depends on an independent showing
that this is the best response to wrongdoing. Anger is one way, although
not the only way, in which a community can demonstrate its concern
about undeserved harm and the attachment of its members to one an-
other. That anger, however, need not be directed toward harming wrong-
doers in order to serve these functions, and is not justifiably so directed
unless such harm can be justified on other grounds.

Anger is often conceived of as externally caused, so that the entire re-
sponsibility for my anger rests on those who have provoked me. But as
we have seen, the subject contributes to anger in a number of ways. The
judgments, attitudes, and attachments of the subject are necessary for
anger; the object of anger contributes (at most) the ground for the judg-
ment of unjustified harm; even this may be lacking in cases of baseless
anger. Anger is, to a greater degree than is normally recognized, within
the control of the subject; to a large extent, we can decide whether and
when to react with anger.

It may seem empty to characterize anger as justified if we also say that
acting to harm its object is not permissible. But to preclude harm to the
wrongdoer is not to preclude action of any kind. To say that the anger is
justified is to say that the harm in question should not have occurred, and
to agree with that underlying judgment and the visceral refusal of the
harm. Acting to seek constructive change or redress of our injuries would
therefore be fully justified. Anger that seeks harm to the wrongdoer, much
like the anger that seeks to vent itself in the destruction of property, can
and should be redirected to constructive action.

Where constructive action is not possible—as for injuries that cannot
be redressed—anger can be recognized in other ways. Here we can draw
upon our typical response to anger that has no person as object, such as
the anger of an earthquake victim who loses the use of his legs. Clearly, it
is possible to provide meaningful recognition of such anger and the un-
derlying judgment that the harm is undeserved. We can provide emo-
tional support and practical help. We can seek to prevent similar losses by
others. We can provide symbolic recognition and acknowledgment that
the anger is justified. In short, we can recognize, understand, and attempt
to alleviate anger.
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In Western society, punishment of the offender serves as our mode of
recognizing justified anger arising from wrongdoing. Against this back-
ground, failure to punish is inevitably seen as a failure to recognize the
justified anger of the victim. But it is important for us to recognize that,
insofar as punishment simply serves to provide such recognition, it could
profitably be replaced with other symbols, including purely symbolic con-
demnation of offenders. This is not to suggest that such replacement
would be easy. The tradition of punishment is ingrained in our culture;
the culturally derived sense that it is the appropriate response to wrong-
doing is likely to be resistant to change. But feelings equally deep, and
equally rooted in history, have eventually yielded to social change, from
broad social changes such as the replacement of aristocracy with democ-
racy to narrower ones such as the trend toward acceptance of gay mar-
riage.

Anger has, in other times and places, commonly been directed toward
ends other than harm to the wrongdoer. As we saw in chapter 1, restitu-
tion, rather than harm to the wrongdoer, was a common response to
wrongdoing in many ancient and medieval societies. In the South Pacific
atoll of the Ifaluk, justified anger is acknowledged through a stylized
speech that a designated person will give to the angry person, recognizing
the angry person’s desire to fight, but appealing to his compassion, his de-
sire for the respect of the community, and the bad consequences of vio-
lence to urge him to exercise self-control.26 A decision to exercise self-
control is the expected, and almost universally attained, outcome.

U.S. culture tends to glorify anger and to regard it as an inevitable fea-
ture of social interaction. The claim to be angry is often made with some
pride; the person who strikes, or even kills, another out of uncontrollable
anger is one kind of folk hero. The stifling of anger is seen as unhealthy
and dangerous, and the failure to become angry in an appropriate situa-
tion is easily interpreted as weakness. Reginald Denny, a man who was
severely beaten during the Los Angeles riots following the Rodney King
verdict, faced widespread ridicule for his open goodwill toward the two
men accused of beating him. Anger fits in well with our rather egalitar-
ian, yet competitive and atomistic view of social life: one has the right to
be angry with almost anyone, and there is no particular reason to think
they have considered your interests, or that you should consider theirs.
This culture of anger plays itself out in an ongoing tragedy in which vio-
lence becomes the most self-affirming response to injury or insult; vio-
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lence is then met with responsive anger and violent punishment. We can,
and should, choose otherwise.

Do we have the ability to control our angry responses? Anger, contrary
to what our culture tends to convey, is not the inevitable concomitant of
self-respect, nor is violence its necessary outcome. A lack of self-respect is
one reason why a person would not become angry, seeing any harm in-
flicted as deserved, or regarding herself as entirely powerless. But anger
will also be averted by the mature recognition that there are things one
cannot change, undeserved harms that will have to be accepted. Such a
perception converts anger to grief, sorrow, or resignation. Anger is ap-
propriate when there are steps that can be taken to rectify the harm, and
may be necessary when taking those steps requires a degree of courage or
disregard of obstacles. Anger toward criminal offenders is thus an emo-
tion to be encouraged only insofar as it motivates us to do what is (on
other grounds) morally best. If punishment is not the optimal response to
crime either in terms of social welfare or in terms of moral appropriate-
ness, there is every reason to seek to mute (or at least to redirect) our
angry responses on both an individual and on a social level.

As we have seen, the subject has more control over his own anger than
is usually supposed. As anger is not the only possible response to unde-
served harm, we must ask when it is a desirable response, and how one
goes about changing it. Consider how one responds to a spouse who has
failed to perform an agreed-on task, resulting in inconvenience to the
other. One can dwell on his inconsiderateness, magnify one’s own contri-
butions to the household, dredge up past examples of conflict, and be-
come quite angry over a minor matter. Or one can do the opposite: min-
imize the importance of the transgression, criticize oneself, and decide to
forgive him. To the extent that the sources of anger are evident, the de-
gree of anger we choose to feel is often within our control. In the domes-
tic context, it is quite likely that we will consciously decide what degree
of anger, if any, will be useful in resolving the conflict, and what degree
will be destructive.

Within our immediate circle, it is obvious that mutual communication
of expectations and abilities and the establishment of fair arrangements
will reduce the overall incidence of anger, and that this is a result toward
which we should strive. We could instead take pride in our capacity for
anger, claim the right to it in response to every undeserved harm, and de-
mand the satisfaction of our anger through harm to those who had
wronged us. It is plain, however, that a move in that direction would be
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destructive, and that we should seek to control and dissipate our anger
except where anger is necessary to achieve important goals that are oth-
erwise unobtainable—as when it supplies needed courage to demand a
more equitable distribution of duties where gentler persuasion has failed.
Rather than encouraging pride in anger regardless of consequences, the
larger society would also do well to seek similar limitations.
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Retribution and Social Choice

If you suffer your people to be ill-educated, and their manners to be
corrupted from their infancy, and then punish them for those
crimes to which their first education disposed them, what else is to
be concluded from this, but that you first make thieves and then
punish them? —Thomas More, Utopia, 1516

I. Introduction

In contrast to utilitarians, Kant holds that each individual must be re-
spected as an end in himself; no person is to be used as a mere instrument
for the furthering of another’s purposes, but instead must be treated in
ways that respect his own choices.1 We must respect the choices of oth-
ers, according to Kant, because, from a rational point of view, all persons
have equal moral worth; thus (other things being equal), it is irrational to
subordinate any other person’s desires to our own.

The paradigm cases of using persons as mere means to one’s own ends
are deception and coercion. Such actions deprive the victim of (meaning-
ful) choice, reducing her to the status of a tool of the other. Coercion sim-
ply overrides the victim’s choices in favor of those of the coercer, as when
I enforce, at gunpoint, my choice that you fund my luxuries. Deception
deprives the victim of the information needed to make a meaningful
choice, as when you choose to give me money on the basis of my false
claim that I am collecting for a worthy cause. In either case, I disregard
your choices in favor of my own, treating you as a mere means to my ends
rather than as an equal. In this obvious sense, punishment, because it is
patently coercive, treats offenders as mere means to society’s ends. Kan-
tians (beginning with Kant himself) have sought to show that coercion is
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in this instance permissible because it is founded on the prior consent of
the offender.

Kantians argue as follows for the proposition that the offender, in
committing a crime, consents to be punished.2 Ideally, everyone would
explicitly consent to given rules. Given a decision to break those rules
later, consent to punishment would be complete. Punishment would not
use the offender as a mere means to social ends: instead, the criminal law
and its punishments could be viewed as serving the ends of the offender
himself. Of course, it seldom, if ever, is actually true that an individual to
be punished has explicitly consented to the law, but we can reasonably
dispense with this requirement where there is a set of fair rules that are
for the advantage of all. Typical criminal laws against killing, theft, and
so on, obviously meet this requirement. Those who break the law take
unfair advantage of their fellow members of society because they seek to
obtain the benefits of social organization and of the self-restraint of oth-
ers without accepting the accompanying burden of their own self-re-
straint. It is fair to punish lawbreakers in order to eliminate the unfair ad-
vantage thus gained and thus to restore the fair balance of benefits and
burdens.3

Rather than claiming that the good done by punishment outweighs the
harm, these theories seek to avoid the charge of treating offenders as mere
means to the ends of others by resting the justification of punishment on
the presumption that all must consent to a system of rules and penalties.
I shall argue that the most plausible versions of retributive theory ulti-
mately rely on an appeal to the social control function of punishment, as
do utilitarian theories. But I shall argue that the consent of those most
likely to be punished cannot be presumed on this basis, in part because
punishment subjects them to increased risks of the same harms it is sup-
posed to prevent, and in part because punishment is not the only avail-
able method of social control.

Kant says:

No one suffers punishment because he has willed it, but because he has
willed a punishable action; for it is no punishment if what is done to
someone is what he wills, and it is impossible to will to be punished.
Saying that I will to be punished if I murder someone is saying nothing
more than that I subject myself together with everyone else to the laws,
which will naturally [include] penal laws if there are any criminals
among the people.4
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The final phrase of the quoted passage reveals the rather quaint assump-
tions that the commission of crimes is confined to a specific type of per-
son (“criminals”) and that it is possible that some societies will have none
of these people and thus be crime-free. Later versions of retributivism
have dropped these assumptions in favor of the more modern idea that
any of us may commit crimes. But the apparently generous assumption
that we are all potential criminals obscures an important truth: that some
individuals—not because they are a separate breed of “criminals,” but
because of their social circumstances—are much more likely to commit
crimes than others.

Arguments appealing to rationality as a surrogate for consent, in the
face of the evident unwillingness of the supposed consenter, always run
the risk of imposing the values of the elite and the powerful on the rest.
This concern is most acute where (as in punishment) the brunt of the “ra-
tional” policy is to be borne by the less privileged—again, even if their
situation is not the result of injustice. Jeffrie Murphy has argued that,
given the often abysmal level of social services and legitimate opportuni-
ties available to the disadvantaged, among whom most offenders are
found, it seems absurd to claim that the typical offender has taken more
than his share of social benefits and must accept additional burdens.5

Moreover, he argues, contemporary Western society actively fosters mo-
tives of greed and selfishness that can lead those deprived of legitimate
opportunity to commit economic crimes. He observes that “there is some-
thing perverse in applying principles that presuppose a sense of commu-
nity in a society which is structured to destroy genuine community.”6

Building on this critique, I shall argue that, even where the rules are fa-
cially fair and evenly applied, where social arrangements are not unjust,
and where individuals do not break the rules unless they choose to do so,
the goods claimed for retributive punishment are not sufficiently com-
pelling to justify the imputation of consent to all, and particularly not to
those most likely to incur punishment.

Retributivist theory depends on a view of crime as the sole responsi-
bility of a morally flawed criminal offender who freely chooses the wrong
course of action over the right. The primary cause of crime, for the ret-
ributivist, is the bad moral decisions of offenders. But variations in the
crime rate across time and place are linked to social factors not plausibly
connected to natural variations in moral wickedness. As discussed in
chapter 2, crime rates vary across societies and over time within the same
society. The rate of homicide in the United States today is three times that
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of Canada and eleven times that of Japan, while the U.S. rate doubled in
the 1970’s and 1980’s before declining to its former level in 2000.7 The
rate of “contact crimes” (rape and robbery, for example) in 1999 was 4.1
percent in Australia, 1.9 percent in the U.S., and only 0.4 percent in
Japan.8 Overall 1999 victimization rates ranged from 30 percent in Aus-
tralia to 15 percent in Japan and Northern Ireland. Most importantly for
present purposes, crime rates also vary most remarkably from one com-
munity to another within the same society: homicide rates in U.S. urban
areas are five or six times those in rural areas, and rates in California are
three times those in Maryland.9 In all countries, the crime rates in urban
areas are about 60 percent higher than those in rural areas. It simply is
not plausible that all of these variations are attributable to random dif-
ferences in the numbers of bad choices made by individuals.

As discussed in chapter 2, higher crime rates are associated with in-
come inequality, cultural emphasis on material wealth to the detriment of
other values, and a lack of structural support for institutions such as the
family, education, and the polity. On the local level, strain theory suggests
that, when life difficulties become overwhelming, people turn to crime to
find solutions to their problems.10 Structural factors such as the degree of
urbanization, industrialization, and residential mobility affect crime
rates, possibly because they lead to changes in patterns of learning and
the availability of role models to imitate.11 Crime rates are also affected
by the level of supervision, the opportunities for crime,12 and the attach-
ment of individuals to social values. The attachment of individuals to so-
cial values is, in turn, affected by the level of social organization.13

Although most specific crimes may appropriately be said to reflect bad
moral choices, the overall rate of crime depends on larger social condi-
tions, and some individuals, at some places and times, are at far greater
risk of making bad choices than others. This point does not depend upon
the claim that the conditions in which those individuals find themselves
are, in and of themselves, unjust. It depends only upon empirical connec-
tions between certain kinds of social conditions and crime. To the extent
that these connections are known, the choice of a society to punish those
who break its criminal laws must be evaluated in the context of its choice
to foster other conditions conducive to crime. As More suggests, to
“make thieves, and then punish them” is not a defensible course of ac-
tion. Thus, the retributivist claim that we can assume the consent of all to
the law and its punishments is valid only if we can assume consent to a
larger package of social choices: those that determine the probability of
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becoming eligible for punishment, as well as those that allow for its im-
position.

Most criminal offenders choose to commit crime knowing that there is
a penalty, and even having a fair idea of what that penalty will be. By it-
self, however, this is not enough to justify imposing that penalty. The
bank robber who announces that she will kill anyone who provides in-
formation to the police is not therefore justified in doing so—even though
we might say that the informant chose to risk being killed. Now suppose
that the informant is among the confederates of the robber, and that they
have entered into a pact of silence, with death as the penalty. The robber,
plainly, is still not justified in killing the informant, despite his explicit
consent to the rule and later decision to break it. Nor is this simply be-
cause the agreement itself is in furtherance of criminal purposes: the same
would apply if, for example, a woman gave her best friend permission to
kill her if she ever got involved with a man again. In a more mundane ex-
ample, the permission of a patient does not, by itself, justify the surgeon
in amputating his limbs. And we do not ordinarily think that the state can
legitimately command individuals to give up their liberty or risk their
lives for no reason, even if we think that they have consented to a social
contract. The explicit consent of the offender to be punished, then, even
if it could be established, would not be an independently sufficient ground
for punishment. The retributivist must also show that punishment serves
some good purpose: we must have both consent and a reason to punish.
Where we lack explicit consent, and seek instead to punish on the basis
that we can assume everyone’s consent, the good done by punishment
must be significantly more compelling—just as the good done by medical
treatment of an unconscious person must, to warrant the assumption of
consent, be significantly more compelling than the good done by treat-
ment of a person who has given explicit consent.

Although retributivists typically insist that their view is not teleologi-
cal, they nevertheless have argued that retributive punishment serves im-
portant purposes. The purely retributivist strand of this argument sug-
gests that punishment is good without reference to further
consequences—because it is good that the guilty suffer, whether simply to
give them what they deserve, to convey condemnation of their behavior,
to remove the unfair advantage taken by the offender, to annul the wrong,
or to vindicate the victim. An associated, less purely retributive strand
takes note of the assurance of (almost) universal compliance provided by
punishment: those disposed to comply with the rules are assured that they
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are not providing a benefit to others without receiving reciprocity. We
saw in chapter 3 that it is difficult to make sense of the claim that pun-
ishment annuls crime or vindicates victims. In this chapter, I shall first
argue that giving offenders what they deserve doesn’t provide an ade-
quate basis for imputing consent to all; neither does the removal of unfair
advantage, when taken as an end in itself. The most plausible basis on
which imputed consent to retributive punishment can rest, I argue, is the
role that it plays in social control, that is, the assurance it provides to
those who willingly comply with the law that others will do so as well. I
shall then fill out the argument, suggested above, that consent to punish-
ment cannot be imputed to all on such a basis.

II. Pure Retributivism

It seems on the face of it obvious that everyone—including those most
likely to commit crimes—must agree to rules such as “no killing” and
“no stealing” as necessary for minimal social harmony. One cannot rea-
sonably argue that such behavior is tolerable. But making a rule does not
by itself do anything about the incidence of violations, and the pure ret-
ributivist is not particularly concerned to reduce it—he is concerned only
that wrongdoers should be punished. A rule that there is to be no killing
seldom, if ever, translates into there actually being no killing. For the ret-
ributivist, the rule is best characterized, not as “no killing,” but rather as
“a person who kills another will herself be killed,” or, conceivably, twice
as many killings.14 Any set of persons who would not agree to permit
crime would, at least initially, have the same set of reasons for not agree-
ing to permit retributive punishment.15 The reasonableness of the rules in
question, then, is not by itself sufficient to ground consent to punishment.

Rule retributivists argue that the concept of a law or rule cannot be
understood without the concept of punishment for violating the rule. To
decide to have a law is to decide that violations will be punishable; cor-
respondingly, to question the punishment of violations is to question the
law itself.16 The good done by punishment is thus coterminous with the
good done by having the rule. There are two problems with the rule-ret-
ributivist view as a justification for punishment. First, the consequence
attached to the rule does not have to be a retributive penalty, in the
sense that its primary aim is the suffering of the offender. The rule can
instead be enforced only by preventive means, or there may be a formal
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or compensatory penalty. The university may be said to have a rule that
faculty must wear academic regalia to commencement ceremonies if those
not so attired are barred from attending, even if this secretly delights
those barred. In the legal arena, if I agree to your price for painting my
house but fail to pay the bill when the job is done, the courts will enforce
the law by compelling me to pay. The law does not aim at my suffering—
indeed, it is inappropriate to say that I have been punished—but rather
at the compensation of the other party to the bargain. To have a rule is to
establish some consequence for breaking it, but that consequence need
not be punishment. Second, if the rule does have a criminal penalty, it
may be true that the rule itself is reasonable, while the rule with the par-
ticular penalty attached is not: “No littering” is a reasonable rule, but
“No littering on pain of death” is not. In short, the retributivist must pro-
vide a justification for the criminal penalty, as well as for the rule itself,
and that justification must go beyond a showing that it would be better if
no one engaged in the prohibited conduct. Simply showing that the rules
are for the advantage of all, then, is not a sufficient basis for imputing
consent to punishment.

For Kant, the relevant good achieved by punishment is the suffering of
the guilty. Given that we generally regard it as undesirable for people to
suffer, why might we think that the suffering of the guilty is good? Kant’s
own response to this question is twofold. First, society is obligated to
punish the offender in order to avoid being complicit in the crime. Sec-
ond, the offender must be punished because he deserves to suffer. In a fa-
mous passage, Kant declaims:

Even if a civil society were to be dissolved by the consent of all its mem-
bers (e.g., if a people inhabiting an island decided to separate and dis-
perse throughout the world, the last murderer remaining in prison
would first have to be executed, so that each has done to him what his
deeds deserve and blood guilt does not cling to the people for not having
insisted upon this punishment; for otherwise the people can be regarded
as collaborators in this public violation of justice.17

The backward-looking nature of retribution is nowhere more plain.
Unless we are to take seriously the archaic idea of “blood guilt” that can
be washed away only with blood, however, we must ask in what sense ex-
ecuting that last murderer will exonerate the community from complicity,
rather than staining their hands with fresh blood. They have, presumably,
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not aided in the commission of the crime before the fact. Perhaps if they
fail to act, they may be said to be condoning the murder, or failing to hold
the murderer accountable for his deed. But execution—or other punish-
ment—is not the only possible way in which they can act. As a way of
disassociating oneself from the crime, execution is dramatic, but extreme.
Why will a verbal or symbolic condemnation not serve as well? Why must
they punish the offender, rather than, for example, seizing his property
and giving it to the victim’s family as restitution? The community’s need
to disavow this act does not, without more, show that they need to do
harm, much less serious harm, to the offender. Recently, moral reform
theories have specifically addressed why hard treatment might be neces-
sary to the expression of condemnation. Those arguments will be consid-
ered in detail in chapter 6; for now, I turn to Kant’s second reason for re-
garding the suffering of the guilty as good—that it gives each what his
deeds deserve.

Some retributivists will say that the good of giving people what they
deserve is self-evident and incapable of further analysis. But if a system
that gives people the harms they deserve is self-evidently good, it would
seem to follow that giving people the good they deserve, and indeed, mer-
itocracy in general, is also self-evidently good.18 In fact, as commitment
to a principle of giving people the good things they deserve does not in-
volve accepting any risk of hard treatment, the case for imputing consent
to meritocracy appears stronger than the corresponding case for punish-
ment. Yet it is plainly untrue that meritocratic distribution is a good so
compelling that we can assume consent. The virtues of meritocracy in
comparison to other principles of distribution may reasonably be dis-
puted. Reasonable people may similarly disagree about whether punish-
ment should be meted out on the basis of desert, particularly if they do
not think any other good will come of it—and if they do think other
goods will come of it, they may prefer to maximize those goods rather
than adhere strictly to desert. It would, indeed, be less offensive to reduce
a person’s share of the social surplus, claiming to have his consent to mer-
itocracy, than to imprison him, claiming to have his consent to a system
of punishment.

Desert is a complex matter. Even if we were to decide in favor of a
commitment to desert, we would then be left with the impracticable, if
not impossible, task of determining, for each offender, just what he does
deserve and how that differs from what he has already got. As W. D. Ross
suggests:
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What we perceive to be good is a condition of things in which the total
pleasure enjoyed by each person in his life as a whole is proportional to
his virtue similarly taken as a whole. Now it is by no means clear that
we should help to bring about this end by punishment of particular of-
fences in proportion to their moral badness. Any attempt to bring about
such a state of affairs should take account of the whole character of the
persons involved, as manifested in their life taken as a whole, and of the
happiness enjoyed by them throughout their life taken as a whole, and it
should similarly take account of the virtue taken as a whole, and of the
happiness taken as a whole, of each of the other members of the com-
munity, and should seek to bring about the required adjustments.19

The view Ross discusses here, besides requiring investigations of truly
daunting scope, entails that we should make efforts to give people the
good things that they deserve, as well as the bad. It also implies that vic-
tims, having suffered wrongs that they do not deserve, should be made
whole. If desert is not to have this central place in our thinking about so-
cial justice in general, some supplementary reason must be given as to
why people must be given the punishments they deserve. The justification
for retributive punishment cannot be found solely in the idea that wrong-
doers deserve to suffer, in the absence of a general commitment to desert.

As Elizabeth Wolgast points out, there is a difference between the core
retributivist belief that wrongdoers deserve to suffer (and that it is good
if they do) and the judgment that it is permissible for any person to bring
about that suffering.20 Perhaps it is good, in some cosmic sense, if fate
brings down on the head of the wrongdoer the same type or degree of suf-
fering that he caused another; but if we as humans bring down that suf-
fering, we may yet be doing what is morally wrong. Perhaps it will serve
the gossip right if she finds her own reputation trifled with; this does not
justify us in wagging our own tongues.21

There are thus several issues raised for any theory that justifies pun-
ishment on the basis that it is deserved: What is the basis of negative
desert, and how does punishment provide that desert? Do those who are
in fact most likely to be punished have negative desert, in light of their
small share of social goods? What reason do we have to impose negative
deserts, in the absence of a general commitment to desert? Finally, is the
good supposed to be done by imposing punishment according to the spec-
ified basis of desert sufficiently compelling that it is fair to say, even of
those most likely to be punished, that their consent can be assumed?
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A series of efforts have been made to account for the importance of
negative desert on the ground of the principle of fairness, or reciprocity.
This principle holds that accepting the benefits of a fair scheme of coop-
eration creates a reciprocal obligation to do your part in maintaining it.22

Herbert Morris argues that the criminal law benefits you by defining
rights—such as rights to life and property—with which others may not
interfere.23 In order for everyone to realize this benefit, all must bear the
burden of restraining themselves from interfering with others’ rights. The
person who does interfere with the protected rights of others renounces a
burden that others have assumed and thus gains an unfair advantage.
Thus far, the argument is an account of how the individual has failed to
live up to his obligations, rather than of why we should therefore impose
punishment. Morris suggests that, by punishing, we can remove the un-
fair advantage. This is an argument from desert: he has something he does
not deserve, and we are in a position to remove it. As discussed above, the
stance that we must remove undeserved benefits appears gratuitous in the
absence of a like commitment to relieve undeserved burdens. But the rec-
iprocity theory has something further to say. By establishing a system of
punishment, we can also increase everyone’s disposition to comply with
the rules, thus assuring those who comply voluntarily that they are not
assuming an unfair share of the burdens of cooperation. Thus, the theory
aims at two goods: that of giving offenders what they deserve, and that
of enhancing social control.

The reciprocity theory, I shall argue, is at its strongest when it relies on
the ability of punishment to reduce crime: it is difficult to establish that
punishment does indeed function to remove unfair advantage, especially
when the social circumstances of the typical offender are considered. So-
cial control is the strongest argument, even for retributivists: but, as I
argue in section III, we cannot presume the consent of offenders on the
basis of crime reduction effects.

There are two respects in which crime may be said to be “unfair.” The
offender gets an undeserved benefit which it is not fair for him to get, and
the victim suffers an undeserved wrong. Punishment is easily seen as
counterbalancing benefits to the offender, but does not in any obvious
way reduce the victim’s burden. An account of punishment that relies on
the importance of rebalancing benefits and burdens must either explain
how punishment benefits the victim, or explain why it is more important
to reduce the benefits to the offender than to relieve the burdens of the vic-
tim. Proponents of this kind of view have generally focused on reducing
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the benefits of offenders, as indeed seems to be the primary function of
retributive punishment. But why is it only the negative side of the equa-
tion that gets our attention? Egalitarians are routinely scorned for their
insistence that it is better to have equality at a lower level of wealth than
to allow inequalities from which not everyone can benefit. But to insist on
punishing the guilty simply in order to make sure they have no unfair ad-
vantage goes further: it is as if, noticing inequalities of wealth, our prin-
cipal concern were that the wealthy be brought down to the average,
rather than that the poor should be made better off. Thus, the removal of
unfair advantage is an unattractive idea from the outset.

The argument that punishment removes an unfair advantage also de-
pends upon an initially fair distribution of the relevant advantages. This
point is more than a formal caveat, given that the burden of punishment
universally falls more heavily on socially marginalized groups who enjoy
only a small share of social benefits. If we consider “unfair advantage” in
the context of all social advantages, it will be difficult to show that the
typical criminal offender has more than his share.

Jeffrie Murphy argues:

A man has been convicted of armed robbery. On investigation, we learn
that he is an impoverished black whose whole life has been one of frus-
trating alienation from the prevailing socio-economic structure—no job,
no transportation if he could get a job, substandard education for his
children, terrible housing and inadequate health care for his whole fam-
ily, condescending-tardy-inadequate welfare payments, harassment by
the police but no real protection by them against the dangers in his com-
munity, and near total exclusion from the political process. Learning all
this, would we still want to talk—as many do—of his suffering punish-
ment under the rubric of “paying a debt to society”? Surely not. Debt
for what?24

With respect to better-situated offenders, we would have a better
chance of making the case that, as a result of crime, they had more than
their fair share of advantages. The embezzler who feathers her nest with
the funds of others, the blackmailer who uses his ill-gotten gains to buy
a Ferrari, or the stock swindler who adds a fifth million to her net
worth by dealing on insider information certainly seem to have taken
unfair advantage. To the extent that this is true, however, we can easily
redress their unjust enrichment by repossessing their wrongful gains—
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and give them back to the victims, thus reducing the victims’ unfair bur-
dens as well. We cannot as easily remove the “unfair advantage” taken
by a middle-class murderer—but it is also not as easy to say just what
his unfair advantage consists of, nor how it can appropriately be re-
moved by punishment. He may have killed in a calculated move de-
signed to reduce his economic burdens, as did one father of a handi-
capped child to avoid the continuing burden of his medical expenses.
He may instead have sought to kill an estranged spouse in order to gain
custody of their children (which is of course denied as soon as the of-
fense is detected). Or he may have killed a beloved family member in a
fit of rage that he immediately regretted, having gained only a momen-
tary release of emotion—and having been left with a much greater emo-
tional burden. There is thus no correlation between the seriousness of
the crime and the unfair advantage it has brought the offender. In each
case, it is not so much the offender’s gain, as the victim’s loss, that
seems most unfair, and which, moreover, seems to govern the retribu-
tive intuition that the penalty should be matched to the seriousness of
the crime. But the losses of victims, insofar as they can be redressed at
all, are much more obviously redressed by restitution than by punish-
ment.

Morris himself says that the unfair advantage consists of taking the
benefits of a system of fair rules while refusing to assume the burden of
self-restraint.25 But, again, there is no correlation between the degree of
self-restraint necessary to refrain from a particular crime and the serious-
ness of that crime. As Richard Burgh argues, if punishment sought to im-
pose burdens equal to the renounced burden of self-restraint, tax evasion
would be punished more severely than murder.26 If the benefits and bur-
dens argument is to succeed in vindicating retributive punishment, it must
characterize the unfair advantage to be removed as varying with the seri-
ousness of the crime.

It is also plain that the burden of self-restraint is typically much greater
for some population groups than for others. Resisting the social factors
conducive to crime will be quite difficult for some, quite easy for others.
From this perspective, the free riders are not those who commit crimes,
but rather those who are protected from the need to exercise self-re-
straint. As a number of critics have noted, it is not true of most of us that
we have to exert effort to restrain ourselves from violent crime. Thus, the
fair balance of benefits and burdens, understood in terms of a burden of
self-restraint, is illusory to begin with.
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Richard Dagger has argued that the fairness argument must be com-
bined with some other measure of seriousness to arrive at the just mea-
sure of punishment—because the unfairness of crimes does not vary in
proportion to their seriousness, it only provides the basis for one part of
the punishment.27 Each offender is to receive two punishments, one for
unfairness, and the other corresponding to seriousness. But this means
that the major part of the deserved punishment is unaccounted for by the
reciprocity argument. If the crimes are equal in unfairness, but vary in se-
riousness, it follows that the punishment for unfairness, as such, must be
a token one: otherwise, the “unfairness” component of punishment
would be disproportionate for minor crimes.

George Sher suggests that the unfair advantage to be compensated for
through punishment should instead be understood as the amount of extra
freedom that the offender gains in violating a moral prohibition of a par-
ticular strength: as the prohibition on murder is more stringent than that
on tax evasion, the amount of freedom one claims in murdering is greater
than that one claims in evading taxes.28 Punishment proportional to the
degree of moral wrong then restores the proper balance by compensating
for the amount of extra freedom seized by the offender. In particular, re-
ducing the protection afforded the offender from acts that are ordinarily
morally wrong compensates in exactly the right way for his failure to as-
sume his share of the burden of providing such protections to all.

Sher suggests that social policies other than the criminal law, although
they may create unfairness, are not relevant except insofar as they miti-
gate the wrongness of the offender’s act, which might itself, in some very
limited contexts, be understood as a justified “punishment” of its victims
for other injustices he has suffered.29 Although some (or most) offenders
may have suffered other hardships, these do not subtract from the degree
of deserved punishment because the satisfactions of which they have been
deprived are not commensurable with protection from acts that are
morally wrong. That is, to be protected from suffering what is (ordinar-
ily) morally wrong, you must yourself refrain from moral wrongdoing.

But if what is important is simply to maintain a correct balance, and
the balance is one between exposure to wrongs and inflicting them on
others, it appears that the victim of crime must be permitted some free
wrongdoing.30 Sher responds to this concern as follows:

Even if X has previously wronged Y, it hardly follows that a fair balance
of benefits and burdens is restored when Y in turn wrongs Z. If Y does
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this, then the original wrongdoer X is still left with the double benefit of
moral restraint upon others plus his own freedom from such restraint;
and the current victim Z is left with the double burden of moral restraint
on his acts plus the absence of constraint on the acts of (some) others.
Thus the original unfairness is not removed but displaced.

The end result here is certainly unfair to Z, and X remains doubly ben-
efited. But Y—the offender we propose to punish—seems to be exactly
even, having both suffered the unfair burden of injustice done by X and
appropriated the unfair benefit of extra freedom from wronging Z. The
situation described by Sher is unfair, but the situation after Y is punished
is even more so: both he and Z will have more than their share of the bur-
dens.

The best possible situation here is that in which X never wrongs Y, and
Y never wrongs Z. Given that X has wronged Y, the best result follows if
Y does not wrong Z—that is, the wrong done to Y does not justify his
wronging others. Correspondingly, given that Y has wronged Z, the best
possible result is that we do not in turn wrong (or at least harm) Y by
punishing him. Wrongs done by crime cannot be undone, and doing ad-
ditional wrongs (or harms corresponding to wrongs) only compounds the
problem. Limiting the relevant advantages to those of wrongdoing thus
raises as many problems as it solves.

It is difficult, then, to give a satisfactory account of the nature of the
unfair advantage said to be gained through wrongdoing and how it can
be removed by retributive punishment. Insofar as the notion of desert has
intuitive appeal, and assuming that some future account will flesh out the
sense in which punishment is deserved, it is also difficult to explain why
priority should be given to giving people what they deserve in conse-
quence of wrongdoing, rather than across the board—and, especially,
why priority should be given to punishing wrongdoers rather than com-
pensating victims.

That offenders may deserve to be harmed does not seem to provide a
compelling reason to establish, or to consent to, a system of punishment.
For such a reason, we must look beyond the pure retributive idea of
desert, and consider the promise of the institution of punishment to pro-
tect us from deliberate harm by others.
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III. Retributive Punishment as Promoting Social Control

Matt Matravers has recently proposed a justification of punishment that
gives a new twist to reciprocity theory. Rather than begin from the as-
sumption of moral equality, as Kantians do, or from the assumption that
coercion is in general unjustified, Matravers begins from a Hobbesian
perspective and seeks to provide an account of why self-interested
agents—not in a hypothetical contract situation, but situated in society,
and examining their existing commitments—have reason to accept moral
constraints on their behavior in order to secure the benefits of social co-
operation.31 The commitment to accept moral constraints is simultane-
ously a commitment to accept sanctions, both to provide “sufficient se-
curity” that others will observe the rules, and to provide assurance to
those who comply voluntarily that they are not being taken advantage of
by others. He suggests that, for the self-interested agent, consent to moral
constraints (including the constraints of the criminal law) is consent to
coerced compliance, in that the agent sees that she will benefit from
adopting a cooperative approach, but recognizes both that this will be to
her advantage only if everyone else also adopts that approach, and that
she may on some occasions be tempted to put narrow self-interest first.
Punishment serves the dual purpose of providing a straightforwardly self-
interested backup motive for compliance and assuring that others will not
do better as free riders. The level of punishment necessary to these ends
is a function of the seriousness of the violation and the overall stability of
the cooperative scheme: the more serious the conduct, and the less stable
the society, the more severe the punishment must be in order to preserve
the motive to cooperate.32

Matravers’s argument completes the rule-retributivist argument by
providing a standard for the level of punishment, and provides a motiva-
tion for having a system of punishment in its perceived necessity to secure
ongoing cooperation. The scope of this justification has some important
limitations. It is a “constructivist” justification, in that it begins from no
moral premise, but rather seeks to ground moral motivation in self-inter-
est. We can each further our self-interest, Matravers argues, through co-
operation with others; and in the effort to secure and retain their cooper-
ation, it is beneficial to each of us to be, and to be seen as, cooperators
ourselves.33 Such arguments, he notes, apply only to those members of a
reasonably just society who have reason to accept the cooperative scheme
in that they are not systematically exploited or otherwise maltreated by
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others, and who in practice show their acceptance of that scheme by co-
operating most of the time.34 With respect to this group, it justifies only
the imposition of whatever type of sanction is necessary to preserve co-
operation. Punishment—understood as the deprivation of life, liberty, or
property imposed for an offense—may or may not be necessary, depend-
ing on other social conditions. Those who do not see themselves as hav-
ing reason to cooperate are literally outside the “moral community” of
cooperators: self-interested agents have no reason to accept obligations to
those with whom they have no expectation of being able to cooperate in
the future.35 Thus, Matravers suggests, such persons are “Locke’s ‘wild
Savage Beasts’” whom we may coerce at will.36 In this respect, his argu-
ment is orthogonal to mine (and to those of Kantian retributivists) in that
he begins from the explicit assumption that coercion is in general justified
(or not in need of justification), while I begin from the opposite assump-
tion.

But insfoar as Matravers seeks to provide a rationale for coercion
among self-interested cooperators, his arguments are similar in structure
to those of Kantian retributivists. His self-interested cooperators will
have reason to accept a system of punishment only if it secures important
goods, and he appeals to some of the same goods as retributivists: those
of social control, moral censure, and prevention of free riding. For those
who begin from the assumption that coercion is not justified, the question
is whether they can provide an account of reciprocity that extends to all,
importantly including those who do not wish to cooperate. Fundamen-
tally, if we cannot provide an account of punishment that justifies the
punishment of such persons, then we must choose between rejection of
punishment and rejection of Kantian theory, the latter being Matravers’s
choice.

It initially seems that the idea of punishment as social control is anti-
thetical to retributivism. As noted above, Herbert Morris suggests that
both removing the unfair advantage gained by the offender and provid-
ing assurance that others will comply are factors in the good done by pun-
ishment. Many retributivists, including Kant, take the position that the
prevention of crime, while important, is not part of the justification of ret-
ributive punishment, which stands justified regardless of further good
consequences. Punishment is just insofar as it is deserved; consideration
of consequences is entirely secondary. In this light, Morris’s reference to
punishment as increasing the disposition of others to comply seems out
of place.
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To the extent that retributivism depends on the importance of restor-
ing an antecedently existing correct moral order, however, the retribu-
tivist is committed to the importance of that moral order. If it is impor-
tant to restore it after the fact, then surely it is also important to preserve
it from disturbance—to assure that moral duties are observed, rather
than merely that wrongs are redressed. In other words, if it is important
to give wrongdoers what they deserve, then it is also important to assure
that victims do not suffer wrongs they don’t deserve. Punishment, in ad-
dition to redressing wrongs, provides a motivation for people to observe
their duties. The social control function of punishment can in this way be
seen as part of retributive theory, not for pragmatic reasons but for moral
reasons. Thus, despite its consequentialist appearance, social control
could serve as one of the goods justifying retributive punishment.

Social control also plays a key role in the trust-based retributivism pro-
posed by Susan Dimock. She argues that, if law is understood as a mech-
anism for creating and maintaining conditions of trust in a community,
those who break the law are appropriately punished both to express con-
demnation and to provide an incentive for compliance.37 The purpose of
law, she suggests, is to establish and maintain conditions consistent with
basic trust. Those who violate the prohibitions of the law undermine the
foundations of that trust, which the law must then take steps to restore.
The measure of punishment is the importance of the rule, because the im-
portance of the rule determines the extent to which the fabric of trust is
destroyed, and also because the importance of the rule determines the im-
portance of deterring violations. That this is a version of reciprocity the-
ory is implied by its derivation from “the purpose of law”: it is not taken
to be applicable in a state of nature or as between enemies. In addition,
punishment would itself count as a violation of trust, comparable to that
of crime, in the absence of implicit agreement.

Clearly, if we cannot trust others even to respect our physical safety,
for example, something is seriously wrong. One way to seek to restore the
foundations of trust would be to assure that, when things go wrong in
that way, we seek to determine the roots of the problem and to rectify it.
It does not seem, initially, that punishing the violator will do much to re-
store the conditions of trust. If the underlying problem is left unsolved,
then we have no reason to expect that others will respect our physical
safety in the future. It is also unlikely that offenders who have been in-
carcerated in the company of other offenders are for that reason more
trustworthy. Dimock argues, though, that by punishing violators we can
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restore “the objective conditions of trust” by affecting the assessment of
risk associated with violations. That is, if we threaten to harm offenders,
and make clear that we will in fact do so, others can be assured that crim-
inal behavior is risky and therefore less likely. The more severe the threat-
ened punishment, the more confident we can be that the violation is risky
and unlikely to be undertaken. It is clear, in her argument, that without
this (perceived) effect on risk assessment, there would be little reason to
punish.

What the arguments of Matravers, Dimock, and the fair play theorists
have in common is an appeal to the deterrent function of punishment,
transplanted from its native utilitarian soil. If Kantian arguments are not
to fall to the objection of using persons as mere means to social ends, they
must show that the deterrent scheme is for the benefit of all, including
those most liable to be punished. As the scheme will impose on those pun-
ished the very kinds of harm that the scheme seeks to prevent, there is a
problem: the more likely you are to be punished, the less likely you are to
find the benefits of the scheme worthwhile. If the ex ante probabilities are
equal for all—if everyone is equally likely, or able, to choose crime or
not—then the fact that it is an advantageous scheme for the group is the
only relevant fact. But if there is too much imbalance in the ex ante prob-
abilities of being punished across social groups, those bearing the brunt
of the punishment are just being used for the ends of the rest. (In Matra-
vers’s terms, those getting the short end of the stick have no reason to co-
operate.) Great weight therefore rests on the equal ability of all to choose
crime or not. But, as we have seen, some are more likely to make bad
choices than others.

Their choices, bad as they are, are made against a background of con-
ditions that, for a variety of reasons, make good choices less likely. Again,
the point is not that these conditions are unjust: we can assume, for the
sake of argument, that they are not. Rather, the point is that these condi-
tions, themselves the result of choice at the social level, are conducive to
the choices of individuals to commit crimes. It is true that this choice is in
the hands of the individual, in the sense that if he does not decide to com-
mit the crime he will not do so. But, knowing this, we would be foolhardy
to assent to a system of retributive punishment under circumstances
where the avoidance of such choices requires, if not superior virtue, then
at least better than average self-control. To do so would be to invite, in
the form of punishment, the very harms we are seeking to avoid in the
form of crime.
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We know we can avoid these consequences by making the right
choices, but knowing this isn’t always enough to induce us to rely on our
ability to do so. Suppose that you want to lose weight and are consider-
ing whether to pay a substantial sum of money for a “guaranteed weight
loss” program. The program staff promises that if you comply fully with
the program, you will in fact lose weight; they further emphasize that
compliance is a matter of choice on your part. But if, on questioning, you
learn that only 20 percent of those who enroll actually manage to com-
ply, you will probably hesitate to sign up—anticipating that it will just be
too difficult for you to make the required choices. Because the same is true
of the choice to avoid crime, it is not reasonable to impute consent to a
system of punishment to everyone. In particular, we cannot presume the
consent of the very persons most likely to incur punishment. To do so is
as misguided as presuming consent to a dangerous medical treatment of
the patients most likely to suffer its ill effects.

Retributivists tend to assume that the rate of crime at any given mo-
ment is a result of the choices of individuals who choose to commit
crimes. I suggest that the crime rate can equally well be seen as a result
of social policy choices. Consider the analogous case of automobile ac-
cidents. We may (and typically do) say of one of the parties to the acci-
dent that it is his fault for failing to observe traffic rules—perhaps he
was driving too fast and failed to stop for a red light. But we don’t ex-
plain differences in accident rates over time or from place to place by ref-
erence to the choices of drivers. Instead, we explain these differences on
the basis of the choices of transportation engineers and local policy-
makers. If there are too many accidents at a particular intersection, we
may install speed bumps or signs warning of the upcoming traffic signal
if it is not visible from a distance. Rather than simply increase penalties
for violations, we look for ways to make it easier for drivers to comply
with the rules, knowing that human fallibility in certain areas is rela-
tively predictable. Just as, in deciding on transportation policy, we may
reduce or increase the rate of accidents, in making other types of policy
choices we may reduce or increase the rate of crime. The difference is
only that policy choices (apart from penal policy) affecting the crime rate
are less often explicitly designed for that purpose. It is no more true that
we must adopt a policy of punishment for purposes of social control
than it is true that we must agree to make other policy choices that de-
crease the crime rate. Reasonable people may disagree about how best
to exercise social control, as well as about what rate of crime is accept-
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able. The key point is that the reasonableness of a system of retributive
punishment (and thus the reasonableness of imputing agreement to
everyone) cannot be considered in isolation from other social policies
that affect the crime rate and, concomitantly, the likelihood that one will
decide to commit crimes and thus become subject to punishment. Crime
is not simply the result of bad choices made by individuals, and the rea-
sonableness of the social choice to impose punishment in order to reduce
crime is impaired where other social choices have predictably resulted in
its increase.

Morris suggests that if all our actions are viewed as simply a product
of external forces, nothing we do is worthy of respect or admiration. The
recognition that your actions result from choices is important (even if
those actions are bad): “[W]hen what we do is met with resentment, we
are indirectly paid something of a compliment.”38 The compliment that
Morris has in mind is the underlying judgment necessary for resentment
that we are the authors of our actions and could behave otherwise if we
so chose. In fact, however, our actions are in part the product of personal
choice and in part the product of social context. This, indeed, must be
true if it is to be true that punishment provides an incentive to avoid
wrongdoing, as punishment—like other incentives—is also part of the
social context. While it is generally true that we will not do wrong unless
we so choose, it is also true that the chances of our making that wrong
choice are influenced by factors outside our individual control. Although
it is disrespectful to assume that a person cannot control his behavior, it
is equally disrespectful to assign him sole responsibility for doing so while
cultivating the conditions that will make it more difficult for him to avoid
wrongdoing. An extreme form of this kind of disrespect is the entrapment
of suspects by law enforcement officials into crimes that they would not
otherwise have committed. Society’s respect for individuals is best
demonstrated by an appropriate sharing of responsibility between those
who commit crimes and those who set social policy. The burden of pre-
venting crime should not be entirely placed on the shoulders of potential
offenders.

I want to emphasize that this argument does not in any way suggest
that the individual who, finding himself in a situation conducive to
crime, chooses to commit that crime has any excuse based on the exter-
nal circumstances that brought him to it. It remains true that he ought
not to have committed the crime, that he could have refrained, and that
he is wrong in choosing to commit it—just as it is true of everyone that
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even strong temptation to do wrong must be resisted. Instead, the focus
of my argument is on the question of how we may respond to wrong-
doing.

It is important, of course, to prevent wrongdoing. But this does not,
ipso facto, show that it is necessary to punish. There would be more
wrongdoing without punishment, but there would also be more wrong-
doing without welfare, public education, or progressive taxation—all of
which are policies on which reasonable people can disagree. In part, there
is a trade-off between punishment and other methods of social control.
To the extent that this is so, nonpenalty methods are preferable as long as
they do not have other significant drawbacks. For example, relatively
costly social measures to combat the effects of income inequality, family
instability, unemployment, and local social disorganization to reduce mo-
tivation and opportunity for crime are preferable to high penalty levels,
where comparable crime reduction effects can be achieved. There is fur-
ther reason to choose such policies insofar as they shift the burden of pre-
venting crime from the disadvantaged (who incur the most punishments)
to those who are financially well-off (who pay the most taxes).

It may seem that there are compelling reasons to choose that policy
which most reduces the crime rate. But on examination, this is clearly not
so. The policies that would minimize crime must be considered in light of
the other effects they would have. For example, broad use of electronic
surveillance would probably reduce crime but would also reduce privacy.
Similarly, punishment probably reduces crime but also causes harms com-
parable to crime to those punished. Among the various social control
methods open to us, punishment has some of the most serious draw-
backs—particularly when considered from the point of view of those most
likely to be punished. Surely, there is a need for some measure of crime pre-
vention. But there is no necessary answer to the question of how much
crime, and of what type, is intolerable. The need for some measure of so-
cial control, then, does not compel us to choose a system of punishment.

The retributivist may argue that punishment is preferable to other
crime-preventive measures, such as those provided through environment,
education, and social expectations. She may raise the specter of a popu-
lation so disciplined in mind and body, through gentler mechanisms of so-
cial control, that crime is an option only for those of exceptional imagi-
nation and courage. Better, she might say, to allow liberty to violate the
law and then punish than to constrain the will through social engineering.
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But penal institutions are continuous with other disciplinary measures.
In that sense, the justification of punishment must be continuous with the
justification of other ways of preserving social order. The issue is not
whether we punish or whether we exercise social control; rather, it is to
what extent, and in what ways, we ought to use social power to limit
human behavior. Given unlimited knowledge and ability to manipulate
social circumstances, there would be a direct trade-off between crime pre-
vention and freedom from social control. At one extreme, there would be
little crime and little freedom. At the other, there would be a great deal of
crime and little social control of any kind. It would be possible to main-
tain society at any point on this spectrum by determining the necessary
level of social control. For any given level of crime prevention, it would
be true that we could, by increasing other forms of social control, de-
crease the amount of punishment. Punishment is part of the social con-
trol package. There may be many reasons for choosing some point on the
social-control spectrum short of complete eradication of crime. But the
reasons for that choice are not reasons for imposing punishment instead
of other forms of social control; they are reasons for refraining from any
form of social control, including punishment, to increase crime preven-
tion beyond that point.

IV. Restitution

At several places in this chapter and the previous one, I have suggested
that restitution better fulfills the goals of retributivism than does punish-
ment. Restitution can serve the purposes of vindicating rules, the removal
of unfair advantage, affirming the rights of victims, and the (partial) an-
nulling of crime. But because I have argued that none of these purposes
provides a compelling enough good to assure consent, it follows that con-
sent to a system of requiring restitution cannot be presumed in order to
serve them. Moreover, because the payment of restitution will, like any
penalty, fall more heavily on those social groups most disposed to crime,
it will be especially problematic to impute consent to them. Thus, the jus-
tification of harm-shifting remedies cannot rest on an imputation of con-
sent. In the next chapter, I shall argue that a justification of these reme-
dies can nevertheless be found in the principle associated with self-de-
fense.
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V. Conclusion

Retributivist theory takes the crime as given and the offender as a morally
free individual. Crime represents an aberration, a moral flaw in an other-
wise civilized world. I have argued that it is naïve to consider the indi-
vidual in isolation from his social context. Insofar as it is true that
changes in social conditions can reduce motivation and opportunity for
crime, we are obligated to make those changes, rather than to impose ret-
ributive punishment, at least up to the point where the costs of those
changes to individuals begin to approximate the costs of punishment to
individuals. Retributive punishment is a social policy, and its reasonable-
ness must be considered in conjunction with that of other social policies
that may reduce or increase the occasions for such punishment.
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Punishment as Self-Defense

It is good to kill an admiral from time to time, to encourage the
others. —Voltaire, Candide, 1759

I. Introduction

We saw in chapter 2 that the core of the objections to utilitarian theories
is that we have a moral duty to treat individuals with the respect due to
persons, rather than to use them as mere instruments to our own ends.
This is the same concern that prevents us from killing off the more needy
members of society to benefit the rest. Harming some to benefit others is,
at best, morally precarious. Social contract theories seek to show that
punishment results from the choice of the offender, rather than from the
choices of others, and so does not use her as a mere means. Such theories
must show both that the offender chooses to commit the crime and that
her consent to the associated punishment may be assumed. I have argued
that it is not reasonable to impute to all offenders consent to the system
of rules and penalties. If the right to punish can be made to rest on the
right to self-defense, however, we may impose punishment without con-
sent to a system of punishment, relying only on the offender’s choice to
commit the crime. Alternatively, the self-defense view could be taken to
cover those who cannot be expected to consent to punishment, thus serv-
ing as a supplement to the social contract view, which would be applica-
ble to those who could be expected to consent.

Basing punishment on self-defense promises to integrate retributive
and crime-preventive purposes in a particularly neat fashion. The use of
defensive force is limited to aggressors, thus satisfying the desert require-
ment of the retributive view. But such force is used for the purpose of
averting harm, corresponding to crime-preventive purposes. If we can
base punishment on the right to self-defense, we can account for a policy
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of aiming at deterrence while limiting punishment to those who deserve
it: this theory would not be consistent with punishing the innocent to pre-
vent crime.

Simply warning the offender that we will punish her if she chooses to
commit a particular crime is not adequate to make the offender responsi-
ble for her own punishment, just as the robber’s warning that if you re-
sist she will shoot you does not justify her in doing so. We must also show
that the punishment itself, or its attachment to the crime, results from the
offender’s choice. Otherwise, any consequence that we chose to attach to
another’s chosen course of action would be justified, and this cannot be
so. The self-defense theory of punishment seeks to justify the attachment
of the penalty to the crime through an analogy with the natural right of
self-defense. When someone comes at you with a knife, you may use force
to repel her without seeking her consent to be governed by a rule permit-
ting such force. Your use of force against her may be said to flow from
her choice in that her action forces you to choose between harm to your-
self and harm to her; under those circumstances, you are justified in
choosing harm to her. The aggressor’s action represents a choice that
someone will be harmed, in that she has chosen to take an action that
makes such harm inevitable. The right to self-defense is thus appropri-
ately exercised against enemies, with whom there is no question of shar-
ing a social contract. Self-defense is exercised against those with whom
reasoning has failed, or with whom there is neither time nor opportunity
to reason. Clearly, we must be cautious before consigning any area of our
relations with our fellow citizens to this category.

The principle of self-defense does not directly justify punishment, as in
the case of punishment the wrongdoer has already inflicted her damage,
and the question is one of doing additional harm to her. But proponents
of the self-defense theory seek to collapse the distinction between self-de-
fense and deterrent punishment, arguing that both flow from the same
underlying principle. If successful, this argument would require us either
to accept punishment or to reject the right to self-defense. I shall argue
that the analogy fails: preventive violence is sometimes justified, but pun-
ishment does not fall under the relevant principle. The harms we do in en-
forcing self-defensive threats of punishment are neither necessary in the
sense required by self-defense nor are they imposed on those who are re-
sponsible for the harms that will otherwise be done to innocents; thus,
self-defense does not provide a justification for punishment independent
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of utilitarian and retributive rationales. What the analogy with self-de-
fense surprisingly establishes instead is a right to compensation for past
harms.

II. What Justifies Self-Defense?

I shall accept, for present purposes, the general account of self-defense
that is given by proponents of its extension to punishment. On this view,
the moral basis of self-defense is the shifting of inevitable harms from in-
nocents to those who have made them inevitable.1 On grounds of dis-
tributive justice, where the aggressor makes it inevitable that some must
suffer harm, we are justified in choosing that the aggressor, rather than
others, will be the one to suffer it (subject to constraints of necessity and
proportionality). Harm is permissibly shifted away from those who have
no causal responsibility for the current threat of harm and on to those
who do have such responsibility.

Self-defense has two features that will be important for present pur-
poses. First, the amount of force that I use must both be proportional to
the harm threatened and necessary to prevent the harm the attacker
threatens. For example, if you’re running at me with a knife, and I have
a Star Trek–style phaser gun set to “stun” that I can use to stop you, I
would not be justified in setting it to “kill,” even if I know you intend to
kill me with the knife. Force meeting the proportionality requirement
may not be used unless it also is necessary for self-defense. For the use of
force to be necessary to prevent a particular harm, that harm must nor-
mally be imminent; otherwise, other ways of preventing it may usually be
tried before it does become imminent. We are rightly skeptical of individ-
uals (and nations) who claim that their use of apparently aggressive tac-
tics was a “preemptive strike” against an anticipated future attack. It is
not that such tactics are never justified, but that they are justified only
when they really are necessary; as a corollary, it follows that those who
resort to them must be in a position to know whether they are necessary
or not. Simply knowing that the other party is ill-disposed toward us is
not equivalent to knowing that the use of force is necessary.

Although the self-defensive use of force is subject to the necessity con-
straint discussed above, there is no requirement that it should be suffi-
cient to prevent the attack. As with ordinary self-defense, one may use
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proportional force in an effort to repel an attack as long as there is at least
some chance that it will be effective. The implications of this are worth
following out. Suppose we threaten ten potential attackers with death if
they kill their intended victims. And suppose we know that the threat has
only a 10 percent chance of success; that is, it is likely to be effective
against only one of the attackers. If in fact only one attacker is deterred,
and the other nine kill their victims, we would then be justified in killing
the nine successful attackers, because we were justified in threatening
them in the first place. This is an important difference from utilitarian de-
terrence theory, which would indicate that we may not kill nine (or two)
to save one. Broadly, then, there are only the most minimal constraints of
effectiveness on punishment conceived as self-defense: any threat that
might work will be justified and will be justifiably enforced.

We could not, of course, kill the nine attackers seriatim, after they
killed their victims, in order to deter the tenth attacker, because that
would clearly be using them as mere means to the end of saving the tenth
victim. But the self-defense theorist will argue that we are not using the
nine successful attackers as mere means to deter the tenth, because each
chooses, in face of the threat, to attack anyway and so to incur the retal-
iatory harm. Note, however, that (as in the retributive argument) the at-
tacker chooses the crime, not the punishment; it must be separately es-
tablished that the threat and its enforcement are justified. The offender’s
choice to attack does not by itself show that we are not using her as a
mere means.

Second, it is not the comparative moral badness of the aggressor, but
rather his responsibility for the specific harm in question that justifies our
shifting harm to him. If Charles Manson’s cellmate threatens my life, I
may not kill Manson to distract him; and if I, with my near-perfect moral
character, threaten Manson at gunpoint, he is justified in defending him-
self, regardless of his past crimes. These two features of self-defense, I
shall argue, vitiate the self-defense argument for punishment.

The shifting of harm to aggressors is most clearly permissible where
the harm set in motion by the aggressor cannot be averted entirely, but
can be diverted away from nonaggressors and on to him. The harm the
aggressor has made inevitable still occurs, but it falls upon him rather
than upon others. The wrongdoer who attacks me with a knife cannot
complain when my defensive blow drives the knife into her own body. A
harm different from that threatened may be done to the attacker where it
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is necessary to prevent the harm she intends to do to others: I may kick
the knife out of the attacker’s hand, even if I break several of her fingers
in doing so. The proportionality limitation on such other harms may be
seen as a substitute for the diversion to the aggressor of the specific harm
she has set in motion.

Up to this point, the argument does not justify retrospective harms that
simply add to a harm already done. Once we have failed to avert an at-
tack, we are not justified, on grounds of self-defense, in inflicting addi-
tional harm on the aggressor. (If she has wounded me in a knife attack on
Friday, my kicking her on the following Tuesday is not self-defense.) Such
harm does not redistribute, but rather simply increases, the harm done.
Past harms cannot literally be shifted to those who caused them.

What the redistribution principle does support, with respect to past
harms, is after-the-fact compensation. Losses can permissibly be redis-
tributed from victims to the wrongdoers responsible for them where this
is feasible—for example, the assailant can be made to pay the victim’s
medical expenses and to pay monetary compensation for his pain—be-
cause, although such payments cannot “undo” the harm done by the at-
tack, they do in a meaningful sense shift harm from the victim on to the
person responsible for it. Even though, as discussed in chapter 4, a right
to compensation cannot be based on imputed consent, such a right does
follow from the principle underlying self-defense. A right to compensa-
tion can be enforced without punishment, through the means normally
used by creditors, as will be discussed further in chapter 8.

Deterrent punishment is similar to the case of retaliatory, rather than
redistributive, harm, in that it imposes new harms on past wrongdoers
without shifting harm away from their (past) victims. The core of self-de-
fense arguments for punishment is that the threat of punishment occurs
before the crime, and thus is justified on defensive grounds. Thus the chal-
lenge is to show that the threat of retrospective harm is justified, and that
carrying out the threatened harm, after the fact, can also count as defen-
sive.

If we are justified in actually harming aggressors in order to prevent
their harming us, it appears a fortiori true that we are justified in threat-
ening them with that harm if by doing so we can prevent them from
harming us. If I may actually kick the knife out of the attacker’s hand, I
may certainly threaten to do so. In fact, if (I know that) threatening harm
will be sufficient to stop the attack, I am obligated under the necessity
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constraint to make the threat rather than to use actual force; and, in many
instances, I won’t know whether actual harm is necessary unless I try the
threat first. What concerns us, however, is not the uncontroversial threat
to inflict sufficient harm on the aggressor to avert her attack, but rather
the threat to inflict retaliatory harm if she succeeds in harming us.

It is tempting to think that, as threats of force are less harmful than the
actual use of force, it is justified to threaten an amount or type of force
that we would not be justified in actually deploying, as a way of avoiding
the imposition of actual harm. Suppose that A is about to shoot B, and
we can stop him by spraying Mace in his face. We also know that while
the threat of pepper spray won’t stop him, the threat of being shot him-
self will. Wouldn’t it be better to threaten to shoot him in order to avoid
having to harm him with Mace? And if this is permissible, wouldn’t it also
be permissible to threaten him with retaliatory rather than preventive
harm if that will be more effective in stopping him?

Issuing threats that we would not be justified in enforcing raises both
moral and pragmatic problems. Such threats are manifestly manipulative:
they seek to change the behavior of other moral agents by creating false
beliefs about our intentions, enabling us to substitute our judgment for
that of the other person. As we aim to persuade the other that we will act
in ways in which we would not be justified in acting, we seek to mold her
choices by considerations that are not only false but unjust. Considered
as a way of changing the behavior of others, this is no different, morally,
from the actual use of unjustified force. It is also unwise policy, in that if
the aggressor ignores our threat of unjustified force, we will either have
to act unjustly or reveal our threats to be empty, thus devaluing any fu-
ture threats we might make. To show that threats of retaliatory harm are
justified, then, the self defense theory must show that the actual imposi-
tion of the harm is justified in case our threats are ignored. There are two
approaches to this problem: one seeks to show that the retaliatory harm
is itself necessary for defensive purposes, and the other seeks to show that
threat and enforcement stand or fall together, so that, in effect, the threat
justifies the actual imposition of the harm.

Daniel Farrell argues that the retaliatory harm we impose for deterrent
purposes can be considered defensive. With respect to specific deterrence,
he argues that the necessity requirement can be extended to cover harm
that, while not necessary to avert the current attack, is within the limits
of proportionality, and is necessary to avert a future attack by the same
aggressor. With respect to general deterrence, he argues that those who ig-
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nore our threats endanger us, so that we may shift harms to them to de-
fend ourselves from that danger. I shall argue, first, that the principle of
self-defense does not justify retrospective harm for purposes of specific
deterrence: either the harm is not legitimate self-defense, or it is not ret-
rospective and must be justified in terms of future dangers. Second, I shall
argue that those who ignore our justified threats do not have sufficient re-
sponsibility for future dangers from others for our enforcement of our
threats to count as self-defense.

Farrell postulates a single aggressor who engages in repeated attacks.
I can repel the current attack through the infliction of x amount of pain;
but then (I know) she will attack again, at a time when I am more vul-
nerable. But I also know that the infliction of some additional amount of
pain (x + y) in defending myself from the current attack will be sufficient
to prevent her from attacking next time. Here, Farrell argues, it may be
necessary (a) to threaten more harm than is necessary for immediate self-
defense (to threaten x + y), and (b) to carry out that threat, if the threat
alone does not suffice to deter the offender. If this additional prospective
harm is permissible, he suggests, retaliatory harm for the same purpose
would also be permissible.

Suppose that I warn the knife-attacker that if she attacks me I will
spray her with Mace (x) and also break her hand afterwards (y). She ig-
nores my threat, attacks me, and I inflict both harms. But because we
know that simply spraying her with Mace (x) is all that is necessary to
repel the current attack, breaking her hand as well (y) can only be jus-
tified on the basis that it is necessary to repel future attacks; ex hy-
pothesi, it is not necessary to repel the current attack. The doing (and
the threatening) of this additional amount of harm must stand or fall on
the basis of its being necessary to prevent the next attack; the current
attack is only marginally relevant, in that it might provide some (not
conclusive) evidence that there will be another one. And if there were
no present attack, and I had arrived independently at my beliefs about
the likelihood of the next one and the measures necessary to prevent it,
I would be equally justified in taking those measures. The aggressor’s
current attack, in the face of my threat, is not, by itself, enough to show
that she forces me to choose between harm to her and harm to myself
with respect to the next anticipated attack. If we find it difficult to ac-
cept that I would be justified in breaking the offender’s hand when she
is not attacking me in order to prevent her doing so in the future, we
should also find it difficult to accept that I can inflict this additional
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harm when she is attacking me, but lesser force (Mace) would suffice
for immediate self-defense.

One factor that makes the use of the additional force plausible, I think,
is that typically one does not have time to reflect or sufficient information
to choose the exact amount of force necessary to repel the attack; thus,
some leeway is allowed in real-life cases of self-defense. One might have
believed (or be able to convince others that one believed) that it was in
fact necessary to break the attacker’s hand to avert the current attack,
perhaps because she might quickly recover from the Mace spraying. But,
given knowledge of the exact amount of force necessary, using more than
that is clearly unjustified. Any additional force to be used requires a sep-
arate justification. The fact that the next attack is not imminent counts
strongly against the justification of using (additional) force now to pre-
vent it, just as it would if there were no present attack.

In criminal law, self-defense or defense of a third party justifies the use
of force only when one is in imminent danger. Efforts to extend the de-
fense to situations in which one is the subject of repeated attacks (as in
the battered spouse defense) have been criticized on the basis that it is im-
plausible that one cannot find other means to avoid the harm before the
next attack. Supporters of such an extension of self-defense argue that,
because of the special psychological effects of being battered by a loved
one, the battered spouse may effectively be unable to seek outside help or
to leave her abuser, who is in any case likely to pursue her if she does
leave. It is not my purpose here to debate the merits of the battered-
spouse defense, but rather to point out the uphill nature of the battle to
extend the boundaries of self-defense to include nonimminent attacks.
Caution in extending the boundaries of self-defense is warranted in that
the expected attack may never materialize; the victim who expects to be
incapacitated may seek help from others; or the victim may be able to es-
cape or to develop passive defenses to ward off the attack. It will be sel-
dom indeed that a future attack will be sufficiently certain, and suffi-
ciently unavoidable, that nonimmediate self-defense can be justified.

It is thus far from clear that Farrell’s victim of repeated attacks may
take any measures beyond those necessary to repel the immediate attack,
unless the usual alternatives are for some reason unavailable. And if she
may take such measures, they are justified only because necessary to the
prevention of her next attack, not because of the present attack. If we may
not do additional (or retaliatory) harm in such an instance, it follows that
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we may not threaten to do such harm either, even if a threat of otherwise
unjustified harm would be more effective than a threat of justified harm.
Either the threat, or the doing, of harm for the purposes of specific deter-
rence is justified only insofar as the harm is necessary, or reasonably per-
ceived to be so.

We need not worry that clever aggressors, who could be stopped by the
infliction of proportional harm, will escape by making sure that the
amount of force necessary to stop their lethal attacks is minimal, nor yet
that we must expose ourselves to dangers that we know we could prevent
by a just use of force. If we can stop lethal attacks with a minimum of
force, we are still spared from harm. And if we do know that the appli-
cation of force is necessary to prevent a future attack, we may use that
force, within the limits of proportionality. What we may not do is know-
ingly use more force than necessary with respect to either attack, or use
force that is purely retaliatory.

Farrell goes on to argue that punishment for general deterrence pur-
poses can be justified on self-defensive grounds, because one aggressor’s
disregard of our threat will leave us more vulnerable to attacks by oth-
ers if we don’t follow through on the threat. It is his choice to disregard
our threat, Farrell suggests, that puts us in the position of having to
choose between harm to him and harm to innocents (by other aggres-
sors), and we may therefore choose that he, as a culpable aggressor, will
be the one to suffer harm. I shall argue that the present aggressor’s ig-
noring of our threat does not render him responsible, in the sense re-
quired for justified self-defense, for our consequent increased vulnerabil-
ity to attacks by others.

Note that, by itself, enhancing the effectiveness of future threats
against others is not a sufficient reason for harming the offender. It may
well be that we could deter future offenders by showing ourselves to be
ruthless in any number of ways, but we are restricted to demonstrating
our ruthlessness in contexts where it is justified, and in particular, where
it is not a mere use of our victim as a means to our end of deterring oth-
ers. We may not choose to inflict a sound thrashing on the local hood-
lum with the most formidable reputation, even if doing so will effectively
protect us against attacks by others. It is important, then, to show that
the aggressor is morally responsible for forcing me to choose between re-
taliatory harm to her and acceptance of future harm to myself, rather
than simply being in a position where harm to her will serve my ends.
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The aggressor’s causal contribution to the future harms we seek to avert
is that her ignoring of our threat has affected the motivations of other po-
tential aggressors, so that they are now more likely to attack us if we fail
to carry through on the threat. But does this make her morally responsi-
ble for our danger?

It is evident that a causal contribution alone, particularly if it is a
minor one, will not be enough to justify harming the aggressor (or harm-
ing him more than otherwise justified) to avert the attacks of others. For
example, if Supervisor fired Employee for unsatisfactory performance,
Supervisor may be said to have played a causal role in Employee’s later
showing up at the workplace armed with a machine gun. Suppose that the
only way we can stop Employee from massacring her former coworkers
is by turning Supervisor over to her. There is some truth in the statement
that Supervisor’s action in firing Employee caused us to have to choose
between harm to him and harm to others, just as there is some truth in
the statement that the aggressor’s ignoring of our threats causes us to have
to choose between (greater than otherwise justified) harm to her and
harm to others from prospective crimes. But this causal contribution
would not justify us in turning Supervisor over to Employee in order to
secure the release of the hostages, even if Supervisor knew in advance that
Employee was likely to react violently if fired. He simply is not morally
responsible for the wrongful acts of Employee, despite his causal role, and
so we may not shift harm from the innocent hostages on to him.

So far, we have assumed that the actions of the causal contributor are
morally permissible. Does moral responsibility for the acts of others to
which one has made a causal contribution (and thus the permissibility of
harm-shifting) depend on the wrongfulness of the causal act? I think not.
Suppose, for example, that Supervisor fired Employee because she was
about to discover Supervisor’s embezzling activities. Even though this is a
wrongful act that plays a causal role in Employee’s rampage, Supervisor
still is not morally responsible for Employee’s violence, and we still may
not shift harm from the innocent hostages on to him. Nor does this de-
pend on the degree of wrongfulness of Supervisor’s behavior. If Supervi-
sor had killed Big Boss, who would have reinstated Employee the previ-
ous day, thus averting the crisis, we still could not justify turning Super-
visor over to Employee to protect the hostages.

It is evident, I think, that even though Supervisor has made it inevitable
(or perhaps just more probable), through his wrongful act, that someone
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will be harmed, his contribution to that future harm is just too indirect to
justify shifting harm on to him. In the case of punishment, too, the main
moral responsibility for our increased vulnerability must be assigned, not
to the current punishable wrongdoer, but rather to the anticipated wrong-
doers to whom we are vulnerable. We are more vulnerable as a result of
the current offender’s action only through the mediation of future of-
fenders’ increased willingness to harm us. It thus seems that the future
vulnerability created by the offender’s ignoring of our threat cannot jus-
tify our enforcing it after it has failed to deter the offender.

One reason why we may not harm Supervisor to defend the hostages
is that harm to them requires the intervention of another moral agent
(Employee). It is tempting to say that the reason we may not use self-de-
fensive force against Supervisor is that Employee’s intervention absolves
him from responsibility for the prospective harm to the hostages, taking
as our principle that we may shift harms from innocents only to the
wrongdoers who directly cause them. There are, however, some situa-
tions in which we may use self-defensive force against a person who is not
the last decision maker in the causal chain leading up to the harm we are
trying to avert.2

Suppose that Ruffian, aware of Employee’s wish for revenge, offers to
supply her with a machine gun suitable for the purpose. While we would
want to stop short of killing Ruffian to divert Employee from her course,
it would certainly count as self-defense to intercept Ruffian before he can
deliver the machine gun and to forcibly restrain him from doing so, even
though Employee is another moral agent who must make the decision to
attack. The same would be true even if Ruffian only seeks to affect Em-
ployee’s motivation—perhaps by telling her that Supervisor fired her be-
cause of racial animus, knowing that she can be counted on to react vio-
lently to such news. Here, Ruffian acts in order to cause danger to the
hostages, rather than simply in disregard of the danger to them. The
wrongfulness of Ruffian’s behavior, unlike that of Supervisor, consists
precisely in its malicious causal contribution to the hostages’ danger.
Without this kind of intentional contribution to the current danger, other
causal contributors—even if they have acted wrongly—may not be
harmed to avert it.

The principle, then, is that harms may be shifted from innocents only to
wrongdoers who act with the intention of causing the specific harm we
seek to avert. This principle would not permit the punishment of offenders

Punishment as Self-Defense | 105



for general deterrent purposes. There may be some few offenders who
commit their crimes for the purpose of encouraging others to do likewise
(tax protesters, perhaps), but most are simply indifferent to such effects.

The causal contribution of the offender who ignores our threat of pun-
ishment will seldom, if ever, be a more significant factor in the decisions
of others to commit crimes than the manifold social and psychological
factors that lead them to criminal activity. I have argued above (chapter
2) that we cannot even be sure that deterrent effects occur. But even if
punishment has significant general deterrent effects, those effects are not
in themselves determinative of the crime rate. As discussed in chapter 4,
the rate of crime stems from a complex combination of structural, social,
and psychological factors. Correspondingly, the degree of our vulnera-
bility to future crimes varies to some extent with each of these factors. To
say that the individual offender within this picture is causally and morally
responsible for any significant part of our vulnerability to the crimes of
others can only seem hopelessly naive. It is not that the individual of-
fender even in the most dismal of circumstances is not responsible for her
own acts—but to hold her thereby responsible for our vulnerability to
the multifariously caused acts of others in her situation is arbitrary in-
deed.

Some have sought to show that the imposition of retaliatory harm
counts as self-defense just because it has been threatened in advance.3 The
threat, of course, is prospective; and it can make no relevant difference to
the potential aggressor whether the harm threatened will occur before or
after his wrongdoing. Suppose that I can construct a device that will de-
tect wrongdoing and inflict harm on the offender (as spikes on parking lot
entrances inflict tire damage on those who seek to avoid paying at the
exit). The harm done by the device is not defensive, but the device itself
is. It seems that, given necessity and proportionality restraints on the
harm to be done, we would be justified in activating such a device for pur-
poses of self-protection. The device represents the initiation of a real
threat of punishment (rather than a bluff) because once activated, it can-
not be deactivated after the aggressor has acted. The suggestion of these
writers is that making a threat of retrospective punishment is like acti-
vating such an automatic retaliation device (ARD); when we are justified
in making such a threat (conditional on wrongdoing), we are justified in
simultaneously establishing a real risk that the threat will be carried out
(if the condition is met).
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The human application of threatened punishment differs from the au-
tomatic retaliation device in that there is a separate decision to carry out
the punishment, and this decision must also be morally justified. Warren
Quinn argues, however, that punishment is analogous to the automatic
retaliation device because the moral status of the threat/punishment does
not change over time.4 If the offender has a valid objection to being pun-
ished after the crime, she should have been able to raise this same ob-
jection beforehand, when the threat to punish was made (and the risk of
being punished was established). If she had no valid objection to the
threat, then she can have no valid objection to its implementation.
Quinn thus assimilates threat and enforcement to one event, so that any
amount of force justified in self-defense is justified in retaliation, as long
as it is threatened beforehand. I shall argue, however, that when our
threats are ignored we learn that they were not justified with respect to
those who ignore them, and so we may not carry them out against those
persons.

Quinn, like Farrell, argues here that the threat is justified on grounds
of self-defense (which does not require the consent of the attacker).
Quinn argues here that if we are justified in threatening some amount of
harm, we are justified in creating a conditional risk that the harm will ac-
tually be done. And, if the condition is met, he argues, we are thereby jus-
tified in carrying out the threat, because (a) the permissibility of risk cre-
ation is the same as that of the imposition of the same harm, and (b) the
permissibility of either does not change over time. Thus, if before the at-
tack we are justified in threatening harm H (and creating a conditional
risk that it will happen), we are by the same token justified in imposing
harm H (creating a 100 percent risk of that harm) when the condition is
met. Quinn’s theory thus seems to avoid the problem raised by Farrell’s
that the harm prevented by punishing a particular offender is not a harm
for which she may reasonably be held responsible. Instead, Quinn casts
the punishment of the offender as “an unavoidable empirical conse-
quence” of the protection created by justified self-defensive threats and
concomitant conditional risks of punishment.5

One constraint on self-defensive threats, as we have seen, is that they
must be necessary to protect against the threatened harm. If we know in
advance that a particular measure is not necessary for our protection, we
may neither threaten it nor impose it. Moreover, if (I know) I can avert
your attack without harming you at all—perhaps simply by letting you

Punishment as Self-Defense | 107



know I am armed—then that is the course I am obligated to take. Simi-
larly, although I need not know that my defensive measures will be effec-
tive for them to be justified, if I know (for certain) that a particular mea-
sure will be absolutely ineffective in preventing your attack, I am not jus-
tified in threatening or imposing it. What is known to be ineffective for a
particular purpose cannot be regarded as necessary to that purpose. For
example, while I might be justified in sneaking into your house and steal-
ing your weapons in order to defend myself, I would not be justified in
sneaking in and stealing your favorite book (assuming that doesn’t reduce
your willingness to attack).

It also follows that if, in the process of imposing some harm that I be-
lieve is necessary to defend myself, I discover that it is either unneces-
sary or completely ineffective, I am obligated to abandon it. Suppose,
for example, that (perhaps as a spouse threatened with battering) I be-
lieve initially that I can avert the attack that you threaten only by
putting a nausea-inducing substance in your food each day. If I subse-
quently learn that it is not necessary to do this in order to avert your at-
tack (you can be stopped by a reminder of ethical duties), then I am ob-
ligated to stop putting the substance in your food. Equally, if I learn that
the nausea-inducing substance, while making you uncomfortable, has
absolutely no effect on your willingness to beat me, I have no self-de-
fense justification for continuing to use it and am obligated to stop
doing so.

Now suppose that I threaten you with some retaliatory harm that I be-
lieve has some chance of stopping your attack. I am justified in making
the threat, let us assume, because I reasonably believe that it may be ef-
fective. If I learn, at any time, that it will not be effective at all, then I
ought to withdraw the threat. But if in fact you attack and harm me any-
way, in face of the threat, I have learned, precisely, that this threat is in-
effective against you. To impose the harm now, after the fact, is to impose
a harm that (I now know) has no defensive value against you. If I had had
this information in advance, I would not have been justified in issuing the
threat in the first place. It therefore seems that the justification for issuing
the threat cannot carry over to become a justification for imposing the
harm. The threat is justified against those against whom it will be inef-
fective only because we do not know this in advance. If the subsequent
enforcement of the threat is justified, it can only be on retaliatory or util-
itarian grounds—grounds that are themselves suspect, as I have argued in
earlier chapters.

108 | Punishment as Self-Defense



It may be objected that, while we have learned that the threat was not
an effective deterrent, we have not learned that the actual imposition of
the threatened harm will be ineffective. For the aggressor may well have
underestimated what it would be like actually to suffer the harm we
threatened, and, once having suffered it, may be deterred by the same
threat that failed to deter him the first time. But suppose that we had all
this information before issuing the first threat. We would then have
known that the threat (as opposed to simply imposing the harm without
threat) would be ineffective, with respect to the first attack, as long as the
attacker continued not to appreciate what the harm threatened would re-
ally be like. And if our threats are known to be ineffective, we are not jus-
tified in making them. With respect to the second and subsequent attacks,
the same would be true. At any point, our imposition of the threatened
harm would change the attacker’s attitude, but, if we are not justified in
imposing it simply to change his attitude, the fact that we have previously
threatened it does not create a justification for doing so. On Quinn’s view,
the enforcement of the threat is justified because the threat is justified, and
the threat is justified where the threat itself (not the imposition of the
harm) can protect us. Thus, he says, the imposition of the harm is justi-
fied “by the period of protection that precedes it.”6 Because Quinn’s ar-
gument derives the justifiability of imposing the harm from the justifia-
bility of the threat (unlike Farrell’s, which appeals to the deterrent value
of the harm itself) we are justified only in making threats that have some
chance of effectively protecting us, and consequently never justified in
carrying them out when they turn out to be ineffective.

Would we be justified in simply imposing the harm, rather than mak-
ing the threat, in order to assure that the first (or any subsequent) attack
did not occur? There may be some rare circumstances where we would
be, but these will be circumstances in which the imposition of that harm,
at that time, is necessary to the prevention of the attack—rather than nec-
essary to the effectiveness of future threats. Similarly, we may not impose
the harm here simply to show the aggressor what it is really like.

It is true that in the situation described, with respect to attacks by this
specific aggressor, we can protect ourselves against future attacks by car-
rying out the original threat. Note, however, the parallel between this ar-
gument and Farrell’s argument for the use of additional force not neces-
sary to prevent the current attack. The force we use in carrying out our
threat, like our action in breaking the knife attacker’s hand after averting
her attack, protects against the next attack, and as such can be justified

Punishment as Self-Defense | 109



only with reference to it, including necessity to that purpose. If we can
justify it with respect to the next attack, we don’t need to rely on the pre-
viously issued threat to justify it. If we can’t justify it solely by reference
to the forthcoming attack, it is not defensive: it cannot be defensive with
respect to the past attack.

We are not, however, in the position of determining whom we may
threaten, and with what, on a case-by-case basis. Rather, we are in the po-
sition of having to determine whether or not to establish (or continue) an
ongoing practice of punishment. The establishment of an ongoing prac-
tice of making and carrying out threats differs from a threat made on one
occasion in several ways. It is justified, if at all, not by the prospect of
some specific attack but rather by a general prospect that attacks will
occur. Its necessity is therefore not relative to the imminence of any par-
ticular attack, but rather to the inevitability of attacks in general. It will
thus be easier to show that a system of deterrent punishment is necessary
to the prevention of future harm than to show that the punishment of a
given individual is necessary to that end.

If our choice is conceived as one of whether to have a system of pun-
ishment or not, it appears that the choice is between increased harm to
nonaggressors through not having such a system and increased harm to
aggressors through having such a system. After all, it is wrongdoers who
are punished and innocents who are protected; so it appears that the in-
stitution of punishment properly shifts harms from innocents to the
wrongdoers who are responsible for them.

This can be so, however, only if we aggregate all of the wrongdoers
into an undifferentiated mass, such that “all of the wrongdoers” are re-
sponsible for “all of the crime.” Such a move is made by Philip Mon-
tague:

Imagine a society S that contains a subclass S' of individuals who are
both strongly inclined and quite able wrongfully to kill or injure inno-
cent members of S and who will do so if not directly prevented from act-
ing. Innocent members of S are therefore at risk of being injured or
killed because of the inclinations and abilities of those in S'. . . . Assume
. . . that risks of harm to innocent people that those in S' create cannot
be reduced without somehow harming the latter. Under these conditions
harm is . . . unavoidable from the standpoint of S as a whole, though S
does have some control over how this harm is distributed. A distribution
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involving threats of punishment will favor innocent members of S over
those in S', while a distribution not involving such threats will have the
opposite result. [The fact that] those in S' are to blame for the fact that
there is unavoidable harm to be distributed . . . presumptively requires S
to establish a system of legal punishment.7

In practice, there is of course no such neat division between those who
are prone to commit crimes and those who are likely to be victimized.
None of us can claim not to be a potential wrongdoer, any more than we
can claim not to be a potential victim. In general, the two correspond: the
risk of victimization is highest in the same demographic groups that are
the most crime prone. Most often, people victimize others who move in
the same circles as they do: muggers seek victims in their own neighbor-
hoods, drug dealers kill other drug dealers, and white-collar offenders
victimize white-collar stockholders. This does not mean that every mem-
ber of a given demographic group is equally likely to commit crimes, but
it does mean that those who are likely to commit crimes are also at risk
of victimization—and those risks are probably higher for the offending
population as a whole than for the nonoffending population. “Those in
S'” are all of us.

According to Montague:

the forced choice faced by S is not whether to punish individuals;
rather, it is a choice whether to establish a system of punishment in
the face of risks to innocent members of S created by those in S'.
Hence, the problem noted earlier as associated with applying [the prin-
ciple of distribution of harm] to individual punishment (i.e., that pun-
ishment is after the fact of harm being done to innocent persons) does
not arise.8

As noted earlier, we would not be justified in shifting harms from the
innocent members of S to the members of S' simply on the ground of the
moral superiority of the innocents. Supposing that there is a famine in
which some must starve, we are not justified in taking food from the
morally worse and giving it to the morally better: the morally worse (we
may suppose) are not responsible for the food shortage, although they are
responsible for other harms. Nor may we set up a system of food distrib-
ution, in advance of any shortage, under which food will be redistributed
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from the morally worse to the morally better, even though this might pro-
vide a salutary incentive to moral behavior. Only if the food shortage has
been caused by wrongdoing, and some must starve, may we choose that
those wrongdoers will be first to go—it is their fault that we have to make
such a choice. A fortiori, we may announce in advance that he who (cul-
pably) causes a shortage of food will be the first to suffer its conse-
quences; we may shift harms from their intended (or random) targets to
those who have set them in motion. It is important that the members of
S' be responsible for the existence of risks to the other members of S.
Moreover, if the members of S' have varying degrees of responsibility for
risks to other members of S, we cannot make a wholesale shift of harms
from non-S' to S' (as Agamemnon held all Trojans, even those yet unborn,
responsible for harms some Trojans had done). For example, we cannot
hold those responsible for the risk of shoplifting liable for a risk of mur-
der created by other members of S'. The harms to be borne by individual
members of S' (or the risk of harm to be imposed on them) must prevent
or reduce risks of harm to others for which they are individually respon-
sible.

Is it true that those we decide to harm in establishing a system of pun-
ishment are responsible for the fact that we have to make a choice about
whether harm will fall on them or on others? It is true in the weak sense
that if no one was going to harm anyone else, there would be no need for
any intervention in the distribution of harms. Montague thus suggests
that those who are going to harm others, if they are not prevented from
doing so, are responsible for the need to redistribute harm. And we can
apparently identify with precision those who are going to (or rather had
been going to) harm others, by their in fact harming others after the sys-
tem is in place. But of course, the point of establishing a system of deter-
rent punishment is to prevent some people from doing the harms they
otherwise would have done, and these are not the ones who do harm de-
spite the existence of such a system. S' can be subdivided into “de-
terrables” and “undeterrables.” A decision to establish a system of pun-
ishment is a decision to punish the undeterrables (or at least the unde-
terred) in order to deter the deterrables.

To make the point clearer, suppose that we know that if we establish a
system of punishment we will be able to catch drug dealers, but not mur-
derers, and that we can deter murder, but not drug dealing. Suppose fur-
ther that we can deter the murderers by punishing the drug dealers. We
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are, in a sense, forced to choose between harm to drug dealers and harm
to innocents (i.e., potential murder victims). But the drug dealers we ap-
prehend are clearly not to blame for our having to make this choice, and
if we choose to harm them, we will have to find some justification other
than self-defense. We would not be justified in lumping them together
with the murderers as “wrongdoers” and claiming that they are collec-
tively responsible for threatened harm.

The case is not otherwise if our deterrable offenders, as well as our
undeterrable ones, are drug dealers. We can deter some future drug
dealers by punishing those not deterred so far, and we are, in a sense,
forced to choose between harm to undeterrable drug dealers and harm
to innocents. But the undeterrable drug dealers are not to blame for our
having to make this choice. In short, we are simply in a position to use
undeterred drug dealers for the social end of preventing future drug
dealing.

It may be argued that it is the propensities of those in S' that cause the
risk to other members of S, and that they are therefore to blame for that
risk. If they were to blame for the risk, we would be justified in shifting
the risk on to them. But, unless they have deliberately cultivated their
propensities for crime, they are no more to blame for the risk thus created
than AIDS victims are to blame for the risk posed to public health by their
condition. In both cases, members of the group in question are responsi-
ble for actions they take to harm others, and in neither are they to blame
for the abstract likelihood that they may take such actions. For Mon-
tague’s argument to succeed, the case of punishment for deterrent pur-
poses must be distinguishable from that in which we simply decide that,
as some will inevitably be harmed, we will choose that harm falls on the
morally worse rather than on the morally better.

Montague points out that it is only the risks of harm that are shifted
by the system of punishment: no one is actually punished unless they in
fact commit a crime. Instead, we lower the risk that innocents will be
harmed by raising the risk that wrongdoers will be harmed. But again, if
we are not imposing harms on those who are deterred by our threats of
punishment, then we have shifted the harm that they would otherwise do
on to those we do harm, that is, those who are not deterred by our
threats. And if we are imposing harms on those who are deterred (by sub-
jecting them to a greater risk of overt harm), we are doing so on the basis
of their propensities, and not on the basis that they have, through their
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actions, made it inevitable that some will suffer harm. This point is par-
allel to that made above in connection with Quinn’s argument: once we
learn that our threats are ineffective, we are not justified (on grounds of
self-defense) in carrying out the harm threatened; similarly, we may not
(on grounds of self-defense) establish a system in which harm will be im-
posed on those who are not deterred by our threats.

A system of punishment established for deterrent purposes essentially
represents a decision that one group (actual offenders) will be used as a
mere means of deterring a second group (deterrable potential offenders)
from harming a third (innocents). The fact that a person’s decision to join
the first group is voluntary and culpable does not confer on us the right
to use them in this way. Our right to self-defense is limited to a right to
harm others in efforts necessary to prevent the specific harms they
threaten; we may therefore seek to prevent people from joining the first
group, and we may harm them in the process. Our right to shift harms
after the fact from innocents to wrongdoers is limited to the harms that
those wrongdoers have done—not those that others might do in the fu-
ture; we may therefore require offenders to compensate their victims for
the harm they have done, but we may not require them to bear burdens
associated with preventing the future offenses of others, nor may we
threaten to do so.

So far, I have argued that we do not have a right, corresponding to the
right to self-defense, to punish offenders. It might be argued, however,
that we have a reason to establish a system of punishment, in order to
convert risks of being victimized into risks of being punished if we vic-
timize others. If all can agree on this reason, retributive punishment could
be founded on this agreement, in combination with the offender’s choice
to commit the crime. This may seem to be a stronger reason than either
desert or social control taken separately, and thus to provide a firmer
basis for the social contract argument. This appearance is deceptive, how-
ever. The social-control version of the Kantian argument already incor-
porates both considerations, as it is an argument for retributive (desert-
based) punishment in order to achieve the good of social control. Once
the imputation of consent is required to make the argument go through,
the self-defense argument loses its advantage over the Kantian retributive
argument—that it supports a right to punish irrespective of the offender’s
consent. An argument to this effect would thus encounter all of the ob-
jections raised in chapter 4.
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Quinn explicitly argues that such a system would be consented to. If
we each had access to a personal ARD (and the right to use it), some
would implement the devices at once, preferring the protection offered
over the unprotected state. Those who initially feared punishment more
than desiring protection would not immediately implement their ARDs,
but would still be subject to the risk of punishment by those who had im-
plemented them. If asked for permission to be included among those pro-
tected, they would then have no reason to refuse, as doing so would in-
crease their protection without increasing their risk of punishment. Anal-
ogously, a system of punishment based on the right to make and enforce
self-defensive threats would gain universal consent in the same fashion:
one may as well agree to have one’s own rights protected by defensive
threats, given that one will be subjected to them in any case. This argu-
ment, however, explicitly presupposes the individual right to establish
and carry out defensive threats, and only shows that the individual right
can logically be extended to the social level. If we remove this assump-
tion, the argument still shows that everyone would consent, but the con-
sent loses its justificatory force. Suppose we assume instead that some
people prefer to make and enforce the threat of death against anyone who
infringes their rights. They then offer to include others, who are already
subjected to the risk of being killed by their defensive measures, under the
protection of their scheme. The others, assuming they cannot organize ef-
fective resistance, can be expected to consent for self-interested reasons;
but their consent provides no justification for the implementation of the
scheme.

III. Conclusion

The natural right of self-defense may be invoked as a justification for
harming others only where the harm that we do is necessary to prevent
an imminent attack and is directed against those who act culpably with
the intention of causing the specific harm that we seek to prevent. Pun-
ishment, as retrospective harm, does not meet these criteria. It is directed
against those who have harmed us in the past, with the aim of preventing
others from harming us in the future. The actions of those we harm
through punishment do not have sufficient effect on our vulnerability to
future harm to make the assignment to them of responsibility for future
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harm legitimate. When we shift harms from potential victims to past
wrongdoers, we shift harms for which the past wrongdoers are not
morally responsible; in so doing, we use the past wrongdoers as mere
means to our own ends. We may require wrongdoers to compensate their
victims for the harms that they have done, but we may not harm them in
order to prevent future harms by others.
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Punishment as Communication

I. Introduction

Moral reform theories seek to show that punishment is justified (in whole
or in part) because it conveys a moral message—a message that may ben-
efit the offender by improving his moral character. These theories take as
central that the source of wrongful behavior is the failure of the offender
to appreciate the wrongfulness of his conduct, that this failure is a defect
of moral character, and that hard treatment (punishment) is necessary to
the communication that the conduct was wrongful.

Moral reform theory shares with retributivism a focus on individual
moral responsibility. As we have seen, it is problematic to assume that the
commission of criminal acts results from a moral weakness not shared by
others; moral character plays into circumstances to determine which in-
dividuals will offend.

Character defects may, however, be a necessary condition for the per-
formance of at least some kinds of criminal acts, perhaps, for example,
those that display gross indifference to the suffering of others; punishment
of such acts might legitimately address moral character. I shall argue,
however, that aiming at the moral good of the offender, either alone or in
combination with other purposes, is not sufficient to justify punishment.
Moreover, state punishment cannot address the offender on a moral
level—whether to make a forceful communication of the wrongness of
the act, or to change his moral character for the better—so that the effort
to do so, and to justify criminal punishment in these terms, is misplaced.
This remains true even where the laws are just and evenly applied.

II. Moral Reform Theories

Rehabilitation of offenders seemed for a while an attractive and hu-
manitarian alternative to harsh deterrent and retributive views. Criminal
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offenders often have troubled family backgrounds plausibly thought to
result in poor social adjustment that might be addressed through appro-
priate therapy, thus benefiting both the offender and society. Punishment
that benefits the offender as well as society is apparently easier to justify
than punishment that harms the offender for the social good. Apart from
the problematic record of rehabilitation in practice,1 however, its appar-
ently kindly face conceals an essentially manipulative approach to of-
fenders. To see this, one need only consider the possibility of subjecting
unruly protesters to aversion therapy or psychosurgery to make them
more law abiding.2

Herbert Morris provides the definitive critique of the rehabilitative
ideal in “Persons and Punishment,” arguing that the theory’s view of the
offender as a mere product of social forces, and its treatment of punish-
ment as a benefit to the offender, are inconsistent with treating him as a
person in the Kantian sense.3 Moral reform theory, in contrast, begins
from the Kantian position that individual autonomy must be respected;
its purpose is not to change the offender as such, but rather to persuade
him to choose to change his own behavior as a result of the perception,
induced by punishment, that his previous behavior was morally wrong.

The principal proponents of this view are Morris himself (in a later ar-
ticle), R. A. Duff, and Jean Hampton.4 Beginning from the premise that
the state must take measures to announce the wrongness of certain acts
and to prevent them from occurring, they argue that, because the state
may not use offenders as mere means to the goals of others, these mea-
sures must respect the autonomy of offenders and be taken out of a con-
cern for the offender’s good. Duff, for example, criticizes deterrent theo-
ries for providing the offender with morally irrelevant prudential reasons
for complying with the law; avoidance of penalties is a self-interested, not
a moral, reason for refraining from criminal acts.5 Duff suggests that, to
treat the offender as our moral equal, we must instead supply relevant,
moral reasons for compliance—that is, the reason we give the offender
must be our reason for having the rule in the first place. Punishment can
supply such reasons, and thus induce genuine repentance, under the right
conditions—where it can serve as a penance appropriately imposed by a
community of which one is a voluntary member and whose shared values
one has flouted. Those imposing the punishment must do so with the in-
tent of inducing voluntary repentance and thus bringing the offender
back into the moral community. Given these aims, the punishment must
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not coerce or manipulate the offender’s will. Instead, because it seeks to
address him as a moral agent, to persuade him of the wrongness of his act
and gain his free agreement, it must also leave him free to disagree and to
experience the punishment as pure coercion. Although in punishing we
aim at the offender’s moral good, the offender’s autonomy is part and
parcel of that moral good. Thus, it would be internally contradictory to
seek his moral good through means that did not respect his autonomy.

The good aimed at is a change in the offender’s moral character; the
underlying premise is that criminal acts are freely chosen as a result of de-
fects of character. Punishment proportional to the gravity of the offense
is the only way the state can communicate to the offender that his act was
wrong, and how serious the wrong was. Ideally, punishment is to convey
the moral wrongness of the conduct, communicating that the victim has
been harmed, and to what degree, by inflicting a corresponding amount
of pain on the wrongdoer. Where Morris stresses the potential for restor-
ing the offender’s attachment to the good, Hampton emphasizes that, for
offenders who do not value the interests of others, injuring their own in-
terests may be the only way to communicate how they have harmed oth-
ers, and to impart the message that the conduct is prohibited, which is a
necessary part of conveying that it is seriously wrong.

Hampton emphasizes that the punishment will also show the offender
and others that there is a limit on permitted conduct, while Duff empha-
sizes instead that it will restore his relationship with the community by
expiating the wrong. Morris subscribes to both these secondary purposes.
The action is thus taken out of concern for the good of the offender as
well as out of concern for the good of others. Unlike rehabilitation, which
seeks to change the offender’s character against (or regardless of) his will,
punishment directed at moral reform, according to its proponents, does
not unacceptably invade the autonomy of the offender as long as he is left
free to reject the moral message sought to be conveyed by punishment.
Punishment is therefore justified as long as it attempts to promote the of-
fender’s moral good.

Both Duff and Morris limit the application of their theories to circum-
stances in which the rules are fair and the offender shares the values on
which they are based. What we should seek to do through punishment,
they argue, is to bring the offender back to what may reasonably be said
to be his own values and to restore him to the good graces of a commu-
nity of which he is a full member.
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I shall argue that the aims of moral reform, insofar as they differ from
the aims of other purposes of punishment, are insufficient to justify pun-
ishment, and that they do not cure the problems of other justifications. In
part this is because the connection of character defects to crime is ques-
tionable, and in part it is because the aim of moral reform implies a strong
paternalism. Even if these aims were sufficient to justify punishment, the
state is not in a position to promote, or even to aim at, the moral good of
the offender, and so cannot draw on this justification. This would be true
even in a more ideal society in which the laws were just, fairly applied,
and showed equal concern and respect for all.

As we saw in chapter 4, the moral defects of offenders are not the pri-
mary cause of crime: if they were, crimes would be more evenly distrib-
uted across time and place. To the extent that offenders may be seen as
persons of average moral character who find themselves in circumstances
more conducive to crime than do others, it is inappropriate for the state
to seek to improve their characters rather than to change their circum-
stances, and presumptuous of those whose circumstances are more fortu-
nate to suggest that their characters need improvement. Having a char-
acter defect—even of a specific type—is not a sufficient condition for
crime. But is it not at least a necessary condition? We may assume that the
laws are just, as the scope of just punishment is necessarily limited to the
enforcement of just laws. Insofar as the laws are uniquely just (that is, re-
quired by justice), it will also be true that the offender ought to share the
values underlying the laws. Insofar as they instead represent one of many
possible approaches to justice, it will not necessarily be true that the of-
fender who does not share those values has a defective character. For ex-
ample, it would be false to say that the offender ought to share the value
of protecting private property, as society might equally well be based on
communal property instead. Less globally, the offender may legitimately
disagree with society’s judgment regarding the sale or use of drugs, the ap-
propriateness of violence in dispute settlement, or specific marriage and
tax laws. In this disputed area, we must rely for the justification of pun-
ishment on the idea that the offender ought to share the value of accept-
ing society’s judgment as to such matters, or, more directly, that it is
wrong for him to disobey the law, simply because that is the law. I shall
separate, for purposes of discussion, punishment (for moral reform pur-
poses) of offenders who have contravened basic precepts of justice from
punishment of offenders who have disobeyed legitimately enacted laws,
the justice of which can be disputed.
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Let us begin with the offender who breaks laws not in themselves re-
quired by justice simply because he is insufficiently attached to the value
of obeying the specific edicts of the government. Let’s assume that he per-
sonally disagrees with the law, even though it has been duly enacted. It
might be a law concerning sale of particular drugs or permitted levels of
air pollution, enacted to secure particular policy aims. Our offender may
disagree with the importance of the results aimed at, or may think that
the means chosen are not necessary to those ends. According to the moral
reform view, we would then punish him with the aim of communicating
the wrongness of disobeying government edicts, in order to remedy the
moral defect reflected by his disagreement. But it is not so clear that the
lack of an attachment to the state and its edicts, whatever they happen to
be (as opposed to an attachment to the welfare of others), is in fact a
moral failing. Do we really want to induce such an offender to say, as
Duff suggests offenders should, that “I recognize and am distressed by the
harm which I have done to others. I see that I have harmed myself, by in-
juring my relationships with others—by separating myself from God or
the Good; from those whom I have directly wronged; from other mem-
bers of the community whose values I have betrayed; and from myself as
someone who truly desires good rather than evil”?6 The history of civil
disobedience and conscientious objection remind us of the value of ques-
tioning the law’s commands. There may be arguments for enforcing the
law, whatever it happens to be (after all, policy must take some direction
or other); that does not necessarily imply that those who disobey such
laws are morally defective. Possibly such an offender has disobeyed sim-
ply to further his own interests at the expense of others; but where the law
in question is not required by justice, this will not be true in every case.
Some will disobey out of a genuine disagreement with the policy. We will
not be able to tell which are which, nor will we be able to justify punish-
ing all on the ground that they have demonstrated moral defectiveness.

Duff argues that many mala prohibita should be seen as wrongs, in
that they inconvenience others or take unfair advantage of others’ will-
ingness to obey the law.7 Thus, the breaker of such laws is properly seen
as in need of moral improvement. This certainly applies to the driver who
chooses to drive on the right rather than on the left, where the law spec-
ifies the left. But what of the householder who chooses to own a gun, in
defiance of laws prohibiting it, because he does not believe that the pro-
liferation of guns raises the level of social violence? Or the youth who
chooses to sell a controlled substance, because he does not believe it is
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dangerous? Their respective beliefs may well be reasonable, even if ulti-
mately proven false. Their sole moral defect, in that case, would be that
of paying insufficient deference to governmental determinations. We
would do well to hesitate to punish people in order to get them to recog-
nize and remedy such a defect.

From the outset, then, the argument for morally reforming punishment
is best restricted to punishment for acts that are morally wrong in them-
selves, and that therefore do demonstrate defective character (though not
necessarily a character more defective than average). This is, of course,
not a trivial category, as most common-law crimes are intrinsically wrong
in virtue of the harm that they do to others.

The state has an interest both in the moral good of the offender and in
the practical good of other members of the community, as reflected in
criminal law. Although an argument might be made, following Plato,8

that punishment is justified because it benefits the offender, there are se-
rious difficulties with such a position, as I shall show in the next section.
Thus, moral-reform theorists seek to find the basic justification of pun-
ishment elsewhere, and to argue that such purposes must be constrained
by a concern for the good of the offender. Hampton argues for a new ap-
proach to crime prevention, while writers such as Duff and Morris seek
to show a consonance of aims between retributivism and moral reform,
such that we simultaneously aim at the moral good of the offender and at
more traditional retributive goals. I shall argue that, because the idea that
state punishment can aim at the offender’s moral good is hollow, to re-
quire that it do so is effectively to argue that punishment is never justified.

I shall begin by showing that one can claim punishment is justified on
the sole basis that it benefits the offender by promoting his moral good
only by embracing one of two implausible claims: either that restraint of
liberty for almost any reason is justified (extreme paternalism) or that it
would be unreasonable for the offender to prefer physical liberty to moral
improvement. Thus, moral reform theory is more plausibly construed as
a constraint on other justifications, based on harm to others, rather than
as a separate justification. As a constraint on deterrent and retributive
theories, it has the potential of rescuing them from the respective charges
of using the offender as mere means to social ends or of inflicting point-
less suffering. But if other justifications of punishment are to be con-
strained by the requirement that they aim at the good of the offender,
rather than simply at deterrence or retribution, it is essential that punish-
ment can in fact promote the good of the offender. I shall argue that state
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punishment cannot, except in special cases, achieve the postulated good
of moral reform, and hence that it is disingenuous to claim that it can aim
at this good. Hence, my argument will be that the aim of moral reform
rescues other theories at the expense of vitiating them: if we may punish
for deterrent or retributive purposes only if we also seek to promote the
moral good of the offender in punishing her, we may not punish for those
purposes, because punishment cannot promote her moral good.

Moral reform theories generally justify state intervention both on the
ground that the state has a legitimate interest in the moral good of its cit-
izens (at least in the limited sphere of criminally prohibited acts) and on
the ground that the rights of others are invaded by such acts. Punishment
is seen as seeking to promote the offender’s moral good by seeking his
recognition of his wrongdoing and his free repentance, restoring his at-
tachment to the good and his relationship to the community. At the same
time, it is presented as serving either crime-preventive or retributive ends.
These two lines of justification for state intervention are often not clearly
separated. Thus I wish to begin by making clear that state punishment for
purposes of moral reform cannot be justified on solely paternalist
grounds—that is, on the sole ground that it is for the good of the of-
fender.9

Parents punish children for their own good, seeking to improve their
moral characters as well as their behavior. It is tempting to suppose that
society might similarly punish criminal offenders for their own good, jus-
tifying the use of hard treatment by appeal to the good that ultimately
will result for the offender. It will be useful to set out plainly the difficul-
ties that lie in the path of such an effort.

III. Paternalism

Offenders who are subjected to punishment are deprived of liberty
against their will. Compelling a person to do something against his ex-
pressed (or known) wishes for his own good is prima facie wrong because
it is an interference with his autonomy, in the sense of self-determination:
he is denied the right to make his own choices. Such interference must be
justified, if at all, on the ground that the good at stake is more important
than his self-determination. For example, we might say that restraining a
panicky person from running back into a burning building to rescue a dog
is justified because saving his life is more important than allowing him to
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choose to rescue his pet. The extreme paternalist holds that self-determi-
nation has no weight, so that any intervention that in fact promotes the
good of the individual is for that reason justified. Intervention would be
unjustified, on this view, only if it did not promote the good of the indi-
vidual. For example, you would be justified in forcibly (or secretly) sub-
stituting some tastier, more nutritious foods for the hot dogs, Twinkies,
and potato chips I have chosen to place in my shopping cart. The substi-
tution would be wrong only if you were mistaken about the quality of the
respective foods (if your judgment were not in fact better than mine). This
position lacks plausibility because my self-determination is itself clearly a
part of my good; the idea that we can thus casually substitute our judg-
ment for that of another person is insulting because it is fundamentally
inconsistent with the equality of persons.

A more plausible paternalist position holds that, although we must in
general respect the self-determination of others, there are some instances
in which the good at stake is sufficiently important to outweigh the good
of self-determination. In such instances, the moderate paternalist argues
that the individual’s choice to forgo the good is unreasonable and there-
fore may be overridden. It is on this ground that most battles about pa-
ternalism are fought. Alternatively, we sometimes seek to intervene on the
ground that the choice the person wishes to implement is not genuinely
his choice (not voluntary): it is ill-considered, he is not in his right mind,
or he is mistaken about key facts. As this latter category clearly does not
apply to the offender who does not wish to be punished, let us consider
the argument that his preference for physical liberty over the opportunity
for moral reform is unreasonable and so need not be respected.10

Morris comes close to this position, arguing that punishment is
needed to restore the offender’s status as a “morally autonomous person
attached to the good”—a good that she is not permitted to relinquish
voluntarily.11 In general, a person’s preference not to incur great harm is
considered reasonable, almost regardless of the compelling nature of the
benefit that she can get by embracing the harm. The sacrifice of one’s
physical liberty required by punishment is, obviously, a great harm. The
term “unreasonable” is properly applied to choices such as preferring the
wind in one’s hair to the safety afforded by a motorcycle helmet, or pre-
ferring to risk death by making an uninformed choice of medications
rather than endure the inconvenience of getting a prescription. Such
choices, while arguably defensible, are obviously problematic. On the
other hand, the patient with the gangrenous leg who refuses amputation;
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the daredevil who insists on leaping a canyon on a motorcycle; the novice
who dedicates herself to poverty, chastity, and obedience, are seen as pos-
sibly eccentric but not as subject to forced intervention. These individu-
als risk death, maiming, the constriction of life—they make choices that
most of us would reject out-of-hand—but we have no right to substitute
our choice for theirs. Comparably, the preference for one’s physical lib-
erty over the moral improvement promised by punishment appears man-
ifestly reasonable, even on the assumption that moral improvement is a
greater good than physical liberty. At most, it seems, we can argue that
the choice of physical liberty over moral improvement is not ultimately
the best choice for the person; many of us will even have difficulty as-
serting that we would, in the same circumstances, choose moral im-
provement.

Alternatively, it may be argued that the choice of physical liberty over
the prospect of moral reform does not represent the authentic preferences
of the individual, but is instead comparable to the recovering alcoholic’s
fleeting desire for a drink or the patient’s visceral fear of necessary
surgery. There may be something to this assertion where the offender has
strayed from his own moral values and has thus separated himself from a
community that is important to him. His deeper and more lasting prefer-
ence may then be for restoration to the community and to pursuit of his
more important values, while his temporary preference is to avoid the de-
privation associated with punishment. But to impute such preferences in
every case is entirely to vitiate the value of self-determination. To argue
that the offender’s authentic preference is necessarily for moral improve-
ment over physical liberty is tantamount to substituting our judgment for
his. Even if we are right about his authentic preferences (as we would also
be in the shopping basket example), to contravene his actual choice is to
deprive him of self-determination in a very real sense.12 There would be
nothing left of self-determination if the “self” to be respected were as-
sumed to be the same for every individual.

Even if (as seems improbable) it can successfully be maintained that
moral reform (or one’s status as a morally autonomous person attached
to the good) is such a great good that even intervention as extreme as
deprivation of physical liberty is justified on paternalistic grounds, we
must also consider the probability that our intervention will achieve the
good sought. Even the extreme paternalist will not require a reluctant
patient to undergo painful treatments that are unlikely to succeed in sav-
ing his life. We therefore cannot justify punishment on paternalist
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grounds unless punishment is in fact reasonably likely to produce moral
improvement, and we are willing to make one of the following claims:

1. We are always justified in intervening to promote the good of an-
other (extreme paternalism).

2. Moral improvement is by far a greater good than physical liberty,
such that the offender’s preference for physical liberty is unreason-
able.

In section V, I shall argue that we cannot expect state punishment
under most conditions to result in moral reform. But even under the lim-
ited conditions where it is likely to do so (discussed in section VII), the pa-
ternalist must still show that the offender’s preference not to be punished
may be overridden for the reasons expressed in (1) or (2). Thus, the
prospects for justifying punishment for purposes of moral reform on pa-
ternalist grounds are dim.

It may be objected here that the moral reform theory does not justify
punishment strictly on grounds of the moral improvement that it aims at,
but rather on the ground that it is a communicative effort, showing con-
cern and respect for the offender by seeking to communicate to him the
nature of his wrong. But because this is a coercive communication that in-
jures the offender, the argument for coercion must still be made. If the of-
fender does not wish to be shown concern and respect through depriva-
tion of liberty, we must justify showing our concern in this way either by
reference to his good or by reference to the good of others. If we seek to
justify this deprivation by appeal to the idea that concern and respect are
goods for the offender, then we will still need to show, at a minimum, that
the offender’s preference not to be shown concern and respect in this way
is unreasonable.

IV. Nonpaternalistic Goals

It is, of course, difficult to imagine a situation in which the moral im-
provement of the offender could be separated from the good that it does
for others—because it is the essence of being a morally good person that
one treat others well. The state’s interest in promoting the offender’s
moral good is therefore not limited to what it does for him. The state has
a legitimate interest in protecting the rights of others. Punishing offend-
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ers, after the fact of the crime, simply in order to promote the good of oth-
ers is problematic, as we have seen (chapter 2). State punishment must re-
spect the autonomy of the offender and must not use him as a mere means
to the ends of others; as the proponents of moral reform emphasize, he is
not a dog to be trained, but an autonomous human being to be commu-
nicated with on a moral level.

No one would object to simple cognitive communication of the wrong
done: the difficulty is to show that the use of hard treatment is essential
to the communicative effort. Without such a showing, the theory is open
to the charge of imposing gratuitous harm or treating the offender as an
animal to be trained. At the same time, hard treatment must also be
shown to serve a social purpose, as we have seen that the good of the of-
fender alone is unlikely to justify state intervention.

Moral reform theorists appeal variously to deterrent or to retributive
social purposes as the motivation for state intervention. The aim of im-
proving the offender’s moral character by communicating the wrongness
of his conduct is then seen as a constraint on these other purposes. Con-
ceivably, punishment for these purposes will be more acceptable if so con-
strained. Constraining deterrence by a concern for the moral good of the
offender has the potential of rescuing deterrent theory from the objection
that it uses offenders as mere means to the social end of crime prevention.
Alternatively, if retributive punishment could be shown to serve the moral
good of the offender, then we would need to consider whether that good
was sufficient to motivate consent to such punishment, perhaps in com-
bination with the other goods it is said to serve.

A. Constrained Deterrence

Hampton focuses on deterrence as the ground for state intervention,
while arguing that any punishment imposed by the state must also be di-
rected at the moral good of the offender. Punishment creates a barrier to
unacceptable behavior, but does so for the good of the offender as well as
for the good of others: “Punishment is justified as a way to prevent
wrongdoing insofar as it can teach both wrongdoers and the public at
large the moral reasons for choosing not to perform an offense.”13 We
must accept, she suggests, that the justification of punishment is tied to
crime prevention; but the goal of crime prevention is best achieved
through moral education. On Hampton’s view, then, there are two neces-
sary and sufficient conditions for state punishment: it must be punishment
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for an act that has harmed others, and it must be aimed at the moral good
of the offender. It is up to the offender, she argues, whether he experiences
the punishment as a purely coercive deterrent or as a moral message.
Thus, as long as we seek in punishing to communicate our moral evalua-
tion of the offender’s conduct and so to improve his moral character, we
are justified in a practice that may (at his option) instead only serve the
ends of society at his expense. If the offender is used as a mere means to
social good, it is because he has, by rejecting the moral message aimed at
his own good, chosen to be so used.

For this argument to work, however, there must be a justification for
punishment independent of the good it might do the offender, if only he
chooses correctly. Otherwise, in allowing him to choose which of two un-
justifiable courses of action we will take, we afford him no real choice at
all. If his real choice is not to be punished at all, then we are not respect-
ing that choice. It is as though we tried to justify forcing an unwilling
neighbor to clear our driveway of snow by pointing out that he can ben-
efit from the exercise if he uses a hand shovel, and has only himself to
blame if he chooses instead to use a snowblower so that he gains no ben-
efit at all.

I have argued above that the paternalist justification does not work; a
concern purely for the good of the offender would dictate that we do not
punish him against his will. Thus, even if punishment benefits him, we are
doing to him something we would not otherwise be justified in doing in
order to benefit others—that is, we are using him as a mere means to the
ends of others. Simply adding a constraint that we also aim at the of-
fender’s moral good will, therefore, not be sufficient to justify punishment
for crime-preventive purposes.

B. Constrained Retribution

We saw in chapter 4 that the purposes commonly associated with ret-
ributivism are not sufficiently compelling to provide a basis for presumed
consent to punishment. Morris argues that, for hypothetical persons
seeking to reach agreement on a social contract, the prospect of moral re-
form would provide a powerful reason to choose punishment:

Thinking of ourselves as potential, and thinking of ourselves as actual
wrongdoers, and appreciating the connection of punishment with one’s
attachment to the good, to one’s status as a moral person, would we not
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select such a system, if for no other reason, than that it would promote
our own good?14

Again, though, this argument depends on the success of the straight
paternalist argument. To say that we would choose such a system is to say
that we would choose paternalist coercion in cases in which our moral
good conflicted with our physical liberty. There is no more reason to
think we would make this choice than to think that we would choose, for
example, forced consumption of healthful foods. Even if our moral good
is preferable to our physical liberty (or our physical health is more im-
portant than our enjoyment of calorie-filled treats), we can presume con-
sent to punishment for that purpose only if self-determination is always
outweighed by the promotion of our good. Thus, adding the aim of moral
reform to traditional retributive aims, or constraining those aims by the
requirement that we also aim at the offender’s good, will not justify pun-
ishment unless it is also shown that the strong paternalist argument suc-
ceeds.

Let us assume, however, for purposes of argument, that at least one of
these three arguments (paternalist, constrained deterrent, or constrained
retributive) succeeds, in the sense that aiming at the offender’s good is a
sufficient justification for punishment, either alone or in combination
with deterrent or retributive aims. I shall argue that punishment (in the
sense of hard treatment) cannot promote, and thus cannot be said to aim
at, the offender’s good, and that these arguments therefore fail.

V. Aiming at the Good of the Offender

In order for any one of the three arguments to go through, it must be
shown, not merely that aiming at the offender’s good is a sufficient justi-
fication for punishment, but also that it is possible for punishment, which
on the face of it harms the offender, to be said to aim at the offender’s
good in some meaningful sense. Moral-reform theorists argue that pun-
ishment aims at the offender’s good in that it uniquely serves the purpose
of communicating the nature of the wrong, thus opening the door to re-
pentance and moral improvement. Moral reform advocates do not rest
their arguments on the efficacy of moral reform; in fact, it might be said
that they advocate punishment aiming at moral reform regardless of its
efficacy. A repentance guaranteed to result from punishment would not
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be a free repentance; in order for punishment to respect the autonomy of
the offender, it must allow for at least the possibility that she will choose
not to repent. Similarly, a forced restoration of one’s identity as a morally
autonomous person attached to the good, in Morris’s formulation, would
be a contradiction in terms. Moreover, to convey the desired message of
the degree of wrongness of the offense, the punishment must be limited
by proportionality to the offense, rather than continued to the point of
actual repentance. Instead, moral reform theorists require that, in pun-
ishing (for other purposes) we must also aim at (rather than secure) the
moral good of the offender. In so aiming, we show our respect for the of-
fender as a person and our concern for her good. This moral good is ide-
ally to be achieved through the free repentance of the offender, resulting
from his recognition of the wrongness of her act.15

What does it mean, though, to aim at the moral good of the offender
if, as the moral reform theorists insist, it does not mean that we neces-
sarily achieve that good? These theorists don’t mean simply that we sub-
jectively hope that the punishment will morally benefit the offender; in-
stead, they seek to show that punishment (hard treatment) is necessary to
the communication of the moral message and, ultimately, to the of-
fender’s repentance and moral development. Recall that the reason why
punishment must aim at the good of the offender is so that we will not be
treating her as a mere means to social ends, but instead as a person who
is valuable in her own right.

I shall argue that we don’t have this aim or intention in the required
sense—in the sense required to treat the offender as an end in herself—
unless there is a reasonable chance of success, that is, unless the offender
can be expected to receive the communication as sent and to change her
moral character accordingly. Subsequently, I shall argue that state pun-
ishment typically cannot succeed in these efforts.

The end of moral reform is in itself unobjectionable. What is prob-
lematic is the use of hard treatment to achieve it. When we seek to justify
the use of hard treatment on the ground that we are aiming at moral re-
form (or to rescue other justifications from objection on this same
ground), we must at a minimum show that there is some reason to think
that it will have the intended effect, even if we are for other reasons pre-
cluded from promising its efficacy. If I believe, for example, that sexual
intercourse is proper only for purposes of procreation, I can’t justify en-
gaging in it when I know that the conditions for successful procreation
are absent. Nor can I in good faith claim that I intended to keep a promise
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when I knew at the time of making it that I would in all probability be
overwhelmed by other obligations that would prevent me from doing so.

Similarly, we cannot be said to “intend” to communicate p unless we
believe that our target will receive the message as p. Suppose that a man
wishes to communicate his social availability to women (p = I am socially
available). He chooses what might, in logical and abstract terms, be con-
sidered an “appropriate” method: he (truthfully) tells every woman he
meets he would like to have sex with her. Because of the likely effects of
that particular form of communication on (most of) its recipients, and be-
cause the message received is not likely to be the one sent (that is, most
women will interpret it as an insult), the purpose of communicating so-
cial availability cannot justify the attempted communication, even if the
subjectively intended message is otherwise desirable and appropriate.16

To give a more extreme example, suppose that I see you savagely kicking
a defenseless person, but know only a few words of your language. If I
know that, in your language, “stop” means “kill,” I cannot justify yelling
“Stop! Stop!” on the ground that I intended to discourage you from what
you were doing (even if I have no other way of sending the message).

Similar reasoning applies if we know that the message is likely to be
understood but rejected by most of its recipients. If I know that you think
John is a liar, I can’t justify choosing him to deliver a warning of immi-
nent danger, even if he is otherwise best suited for the task. In the case of
punishment, perhaps the message can be delivered only by the state (or by
“society” in some form). We may know that offenders will reject any mes-
sage coming from the state, yet have no alternative means of delivering
the message. If I know you think I am a liar, and I can’t turn the job of
warning you over to anyone else, shouldn’t I still warn you? Perhaps so—
as long as no other harm is done by the warning. But now suppose that
not only do you actively distrust me, but the only means I have of deliv-
ering the message is by causing you physical harm. (Perhaps my message
is “don’t go down that path” and I can only deliver it by tripping you
every time you try to go that way—which you will of course interpret as
simple malice on my part.) Our putative concern for the offender’s moral
character is hollow if it is predictable that we will not only fail to improve
it but also do palpable harm.

Despite the nonteleological nature of moral reform theory, it will nev-
ertheless be important to consider the mechanism through which punish-
ment might be thought to promote moral reform in order to evaluate its
claim that punishment must aim at the moral good of the offender. If, as
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I shall argue, the mechanism through which moral improvement might
occur is lacking, it will be shown that punishment cannot legitimately be
said to aim at the moral good of the offender. To the extent that other jus-
tifications (such as deterrence and retributivism) are constrained by the
requirement of also aiming at the offender’s moral good, those justifica-
tions will fail, because the requirement cannot be met. Justification on
straight paternalist grounds will also be shown to be precluded because
of the improbability that punishment will result in the desired good of
moral improvement.

I shall argue that the state, unlike the family, is not in a position to ef-
fect the kinds of emotional changes that are necessary to the improvement
of moral character. I argue that good moral character has both a cogni-
tive and an emotional component, only the latter of which can be affected
by punishment. But in order for punishment to change emotional attach-
ments, the offender must also be emotionally attached to the punisher in
a way that most offenders are not attached to the state.

A person having a good moral character has a defensible view of what
is morally right, is disposed to act in accordance with that view, and is
morally autonomous, that is, she has the ability to make her own inde-
pendent evaluation of what is morally right.17 Moral development thus
has both a cognitive and an emotional component. The cognitive com-
ponent consists of the development of appropriate moral beliefs and the
ability to apply them to new situations. The emotional component con-
sists of the development of a disposition to act in accordance with those
beliefs—that is, the development of a set of emotional attachments to val-
ues. Change or development of moral character involves either cognitive
moral learning, the development of new attachments, or a conflict of at-
tachments resulting in a change in the structure of attachments to values.

In a well-known essay, W. V. O. Quine postulates that our (cognitive)
beliefs are (more or less) coherently structured, with some beliefs being
more central to the entire system than others.18 Faced with a choice, we
will give up less central beliefs rather than more central ones; but even the
most central ones (mathematical truths, for example) are subject to cor-
rection given a sufficient threat to other parts of the belief structure. The
structure of our attachments to values is similar. We are deeply attached
to some of our values, just as we are deeply attached to some of our be-
liefs, while we have only a mild degree of attachment to others. When
multiple attachments can no longer be simultaneously sustained, we will
typically choose to sacrifice the one to which we are less firmly attached.19
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If my favorite food turns out to be cancer causing, I am likely either to
discount its delights or to minimize my fear of cancer. If I discover that
my religion conflicts with my sexual preferences, one or the other will
have to be changed. Just as beliefs about logic and coherence have the
function of adjudicating among conflicting beliefs, our most central val-
ues have the function of adjudicating among conflicting values. For ex-
ample, I value my own material well-being; I also value the well-being of
others. Sometimes (if not constantly) the two conflict. Sometimes it is pos-
sible for me to sacrifice my material well-being for that of others with lit-
tle or no sense of loss; this is when my attachment to some third value,
such as fairness, tells me that it is my own well-being that must give way.
When we say that fairness demands that I pay my debts, we speak of a
psychological as well as an ethical demand. The degree of my attachment
to ethical values such as fairness can be measured by the extent to which
I will in practice sacrifice other values (which need not be limited to my
own well-being) to adhere to them.

Although values and beliefs are strongly interactive, they are not iden-
tical. At the extreme, I may hold ethical beliefs in the same way that I hold
beliefs about theorems of geometry; it would take a lot to convince me
that they are not true, but I do not really care about them very much. (I
have no attachment to the good.) I may believe strongly (that is, fairly
centrally) that discrimination against some group is wrong (giving up this
belief would seriously disrupt my belief system), yet fail to be disturbed
by instances of such discrimination: I simply judge them wrong, but they
don’t bother me. A person of good moral character has a structure of
moral beliefs that is defensible on a cognitive level and a structure of at-
tachments to values that is appropriate to their place in that belief struc-
ture. Such a person not only believes strongly that slavery is wrong, but
also has a high degree of emotional aversion to slavery. In fact, a person
who fails to have a defensible set of moral beliefs, but who is attached to
a defensible set of values, will in one sense have a better moral character
than the person who does have a defensible set of moral beliefs, but who
is excessively attached to his own well-being on an emotional level. We
can imagine, for example, a professor of moral philosophy who has de-
veloped a sophisticated moral theory of which he is justifiably proud, and
to which he of course subscribes, but who miserably fails to put this the-
ory into practice. Similarly, we can imagine a person who believes, on a
cognitive level, in the relevance of many indefensible distinctions among
persons, but who is yet, on an emotional level, given to an indiscriminate
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compassion which in practice leads him to ignore those distinctions.20

Each fails to give effect to his cognitive moral beliefs—itself a moral fail-
ing—but the second is a morally better person than the first, in the sense
that more of his actions will be morally defensible.

A person’s moral character, then, consists in part of the complex of val-
ues to which he is attached and the strength of these attachments. At-
tachments to the welfare of particular persons and to religious and cul-
tural values are necessarily, if messily, mixed in with attachments to ethi-
cal values. I say “necessarily,” because these attachments can conflict
across category boundaries, and the ways in which such conflicts are re-
solved reflect directly on moral character. The conflict is often both a con-
flict of beliefs, on the cognitive level, and a conflict of attachments on the
emotional level, but may involve emotional attachments without corre-
sponding beliefs. The degree of a person’s attachment to the value of fair-
ness, for example, is best measured in relation to the lengths to which he
will go to discount his attachments to particular persons. (Note that this
is not a conflict between fairness and loyalty; loyalty is, to some degree at
least, independent of the felt degree of attachment.) Similarly, cultural
values, such as the preservation of a deeply patriarchal social structure,
may directly conflict with ethical values, as may at least a subset of reli-
gious values, such as obedience to the rulings of church authorities. I
make here no substantive claim, either that ethical values must always be
primary, or the contrary; I simply point out that all of these values occupy
to some extent the same domain, in that the areas in which they influence
behavior overlap to a significant degree.

For punishment to change moral character, then, it must either change
our cognitive judgments or our value attachments. Punishment has been
used, historically, in an effort to promote cognitive learning, although
the practice is no longer fashionable. Recounting the story of his child-
hood in Ireland, Frank McCourt describes the methods of his school-
masters:

They hit you if you don’t know why God made the world, if you don’t
know the patron saint of Limerick, if you can’t recite the Apostles’
Creed, if you can’t add nineteen to forty-seven, if you can’t subtract
nineteen from forty-seven, if you don’t know the chief towns and prod-
ucts of the thirty-two counties of Ireland, if you can’t find Bulgaria on
the wall map of the world that’s blotted with the spit, snot, and blobs of
ink thrown by angry pupils expelled forever.
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They hit you if you can’t say your name in Irish, if you can’t say the
Hail Mary in Irish, if you can’t ask for the lavatory pass in Irish.21

It need hardly be said that such methods are singularly ill-designed for
the imparting of cognitive knowledge. At most, the blow conveys that a
specific answer is wrong in the eyes of the teacher; it conveys nothing
about why the answer is wrong or how to arrive at a correct one. The
most charitable interpretation of the teachers’ behavior is that they
sought to motivate their pupils to attend to their lessons, wherein cogni-
tive information would be imparted through other means. Similarly, if the
offender believes (falsely) that his act of violence was justified because the
victim was a member of a particular despised group, the prison term can
teach that the authorities disagree with his assessment, but not that his
beliefs are wrong. Such cognitive deficits will have to be remedied
through methods apart from the punishment itself.

Hampton suggests that the punishment can convey information about
what it is like to be the victim of wrongdoing:

By giving a wrongdoer something like what she gave to others, you are
trying to drive home to her just how painful and damaging her action
was for her victims, and this experience will, one hopes, help the wrong-
doer to understand the immorality of her action.22

There may indeed be some few cases in which the offender literally fails
to understand or appreciate what it is like to be harmed in the way he has
harmed others. For example, a slumlord who inflicts uncomfortable and
unsanitary conditions on his tenants may never have experienced such de-
privations himself, and might well learn a valuable lesson about the na-
ture of his wrongdoing by being required to live in one of his own build-
ings. But much more often, knowing from experience what it is like to be
a victim, rather than being the missing piece in the offender’s moral un-
derstanding, is one of the factors contributing to his seeking to victimize
others. If the reverse were more typical, we would find more offenders in
the ranks of those who have suffered little harm or deprivation in their
lives. Hard treatment can convey useful cognitive information only in the
exceptional case where the offender lacks this kind of experience.

In what sense, then, can it be said that hard treatment is necessary to
convey to the offender that his act was wrong? It is evident that the hard
treatment is not directed at instruction in morals, but is rather designed
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to assure the offender’s appreciation of the message on some more vis-
ceral level. We don’t want him merely to understand the idea that, for ex-
ample, rape is wrong, or to agree with it on a cognitive level; we want him
also to have a visceral attachment to the values inherent in that belief.
Duff says:

If someone has wronged me or another, I might try to make him hear—
though I cannot and should not force him to accept—my criticism: I
shout at him; I chase after him as he walks away; I stand in his way as he
tries to leave. I force my criticism on his attention, knowing that he will
initially perceive it only as an unwelcome and unfriendly intrusion, but
hoping and intending that he will come to understand and accept it for
what it is.23

Given the above account of good moral character, in order for punish-
ment to reach the offender on the visceral level, thus changing her moral
attitudes, it would have to result in a change of value attachments. But
can punishment serve this function? It is natural to think that it can, be-
cause most of us have known it to do so in the context with which we are
most familiar—that of parental punishment. Indeed, both Hampton and
Morris explicitly invoke this analogy to suggest that this is a central and
proper purpose of punishment. I shall argue, however, that the analogy
between parental and state punishment fails because it is the child’s emo-
tional attachment to the parent—an attachment not existing between of-
fender and state—that makes possible a change in value attachments as a
result of punishment.

Let us first examine how parental punishment can change value at-
tachments. One way that we can come to be concerned about those to
whom we were previously indifferent is through the concern for them of
others we care about. For example, we may be concerned about the wel-
fare of a friend’s lover, whom we have never met, because we know his
welfare affects our friend. Still, we do not become as concerned about his
welfare as our friend is, or as concerned as we are about the welfare of
our friend. It is a secondary kind of concern; and if that person’s welfare
ceased to affect our friend, it would cease to concern us. A fuller trans-
ferring of values occurs, however, when we come to share the reasons our
friend has for being concerned about someone. For example, we may
adopt as our own the friends of our friends, not just because the original
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friendship provides the occasion for spending time with them, but also
because we are disposed to look for and to appreciate the qualities our
friend values in them. The same holds for the lower level of interest and
concern those close to us display in the affairs of broader groups of peo-
ple. We are more open to the persuasion of the friend than of a stranger.
The stranger can rely only on rational arguments; the friend appeals to
our predisposition to believe that the things he values will also have value
for us, as well as to our desire to retain and to deserve his respect for the
qualities that form the basis of the friendship. The parent who has an ap-
propriate concern for the interests of all others is similarly in a strong po-
sition to transfer that concern to the child, who shares the parent’s rea-
sons for that concern, and who is predisposed to believe that the things
the parent values will also have value for her.

When beliefs are shown to be inconsistent, I must either give up one of
the beliefs or give up my belief in consistency. Similarly, when there is a
continuing conflict in my attachments, I must give up one of the attach-
ments or find some way to accommodate both. The disciplining of chil-
dren is necessary to bridge the gap between the natural attachments of
children and the attachments their parents wish them to develop. Chil-
dren learn that (some of) their natural attachments conflict with their at-
tachment to the parents, not merely when there is a direct conflict of in-
terest but also when they act contrary to the parents’ values. For exam-
ple, the child naturally attached to her own self-interest realizes that she
cannot continue to be selfish, even in private, and retain the genuine love
and approval of the parent. Thus, it is crucial that her attachment to the
parent be sufficiently strong to overcome the competing tug of self-inter-
est. A weaker attachment may well result in the child’s devaluing the re-
lationship rather than compromise her natural attachment to herself (just
as adults may accept a cooling of relations with friends rather than re-
consider their most central values).24

For the child who is strongly attached to the parents, it will not be
enough to gain their outward approval. Such a child who acts against the
parents’ values behind their backs will feel false and undeserving when
praised for her good behavior. In Haim Ginott’s telling example, a child
praised by his parents for his good behavior on a car trip responded by
deliberately upsetting the car’s ashtray, filling the car with choking dust.
It later turned out that he had been quietly wishing for (and constructing
in detail) an accident in which his baby brother would be killed, but he
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and his parents would survive. The parents’ praise at this moment created
such a sense of guilt and falsity that he felt the need to reveal what he saw
as his “real self.”25

The significance of the child’s attachment to the parents in promoting
moral development can be seen by comparing our reactions as adults to
situations in which we simply desire someone’s approval instrumentally
to our reactions in situations where there is a genuine relationship. It is
common for us to desire to gain the approval (or to avoid the disap-
proval) of most of those we have dealings with; such approval in general
makes life more pleasant and smooths the path to our goals. But in many
of these situations, the approval serves to a greater or lesser extent a
purely instrumental purpose. To take an extreme example, a prisoner of
war will benefit from avoiding the disapproval of his guards, who have a
great deal of power over him. Thus, he may make an outward show of
compliance and even respect. Nevertheless, he will not hesitate, as soon
as the guard’s back is turned, to drop all semblance of compliance. His
desire for the guard’s approval is purely instrumental, and the guard’s
possession and exercise of power fails utterly to reach his inner character.
At the other end of the spectrum is the effect on us of those people we
deeply love and respect. We ordinarily do not find it satisfactory simply
to gain the outward approval of our friends; instead, we wish to be loved
for our real qualities. We also want our friends’ approval to be an ex-
pression of their genuine feelings for the qualities we really possess; what
we seek is a connection between true selves. Such relationships are deeply
satisfying. In contrast, should I obtain requital of my love of another
through lies, deceit, and a false display of the qualities I know she values,
my initial satisfaction will prove hollow: it is not me, but only my false
representation, that she loves.

The child, then, seeks the genuine approval of the parents. Punishment
can play a role in expressing strong parental disapproval both by serving
as a simple expression of anger and as evidence of what the parent is will-
ing to do to prevent the behavior. There is thus a direct tie between the
parent’s initial deterrent intentions and the effect on character. Here, the
contrast between the parent’s usual behavior and the punishment is sig-
nificant, because the child knows that the parent finds it difficult to im-
pose deprivation on her, and so knows that the parent’s desire to stop the
behavior is strong.

The child moves from an appreciation of the parent’s willingness to im-
pose deprivation despite his love for the child to an appreciation of the
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parent’s attachment to the value at stake. This creates an inner conflict be-
tween the child’s attachment to the parent and her attachment to values
different from those of the parent, ultimately leading to the child’s adopt-
ing the parent’s values out of her wish genuinely to deserve the parent’s
approval. When the state punishes, the offender may possibly be im-
pressed with society’s attachment to the value he has violated, and with
its disapproval of his conduct. But this impression, like the prisoner of
war’s impression that the guards are determined to prevent him from es-
caping, cannot by itself change the offender’s moral character. For such
change to occur, the offender must take the disapproval that the punish-
ment expresses to heart; he must experience a conflict of value attach-
ments.

State punishment can thus reach only those unusual offenders who are
sufficiently attached to the state (or society) to wish not merely to gain,
but also to deserve, its approval. Those lacking this relationship and at-
tached to values conflicting with those sought to be imparted will reject
the message of punishment for the simple reason that it conflicts with
their own values.

The offender, though not attached in the appropriate way to the state,
may be attached in this way to some subgroup such as his family or
church. If these groups indicate agreement with the punishment, though
they are not the ones inflicting it, there will be a basis for moral im-
provement through the conflict of attachments thus created. Suppose, for
example, that the offender is deeply attached to his parents, who tell him
that he deserves the punishment he has been given. He will then have to
choose between his attachment to his parents and his attachment to the
values that caused him to offend. A mechanism similar to this can be seen
to operate in “reintegrative shaming” projects, in which the shame of the
offender’s family members on hearing victims recount his behavior oper-
ates, at least sometimes, to awaken remorse.26 It may be argued that, be-
cause moral reform is thus a possible, if indirect, result of state punish-
ment, we can reasonably claim that it aims at moral reform in all cases,
based on the hope that the offender will have sufficiently strong attach-
ments to some person or group that will indicate approval of his punish-
ment.

There are significant difficulties with such a justification for hard treat-
ment, however. We could claim to have this hope in all cases only by cul-
tivating ignorance of whether appropriate groups, with appropriate atti-
tudes, actually exist for a given offender. Duff suggests that we have no
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right to assume of any offender that he is incapable of repentance, but
such an assumption is not involved in the judgment that a particular of-
fender is not deeply attached to any group that approves of his punish-
ment. We would thus be left with a peculiar situation: our justification for
punishing, based on aiming at moral reform, would depend upon the ap-
proval of some group to which the offender is attached. This peculiarity
is the direct result of the state’s own inability to claim such an attachment,
and thus to aim directly at moral reform. Family members can be present
at a trial or hearing and can express their views to the offender, but pun-
ishment (at least in the form of imprisonment) will typically separate the
offender from them and from the experience of their condemnation, as
they are not the ones carrying out the punishment. If the offender is not
brought to repentance before punishment, the views of persons to whom
he is attached will likely have diminishing significance as the punishment
proceeds. Better, it would seem, to leave it to the group to which the of-
fender does have an appropriate attachment to determine how it will
chastise him, than to rely on that attachment to make the state’s punish-
ment effective in its aims.

State punishment, in itself, will typically not touch the moral charac-
ter of the offender. For some offenders, approval of that punishment by
groups to which they are attached might lead indirectly to moral reform.
But the state may not assume that every offender has attachments that
will result in such change, and making punishment contingent on their
existence would effectively put the punishment decision in private hands,
as well as leaving no justification for punishment in cases where no such
attachments were found.

VI. Restoring Relationships

Morris and Duff argue that punishment, in addition to constituting an at-
tempt to change the offender’s moral character, is a way of restoring rup-
tured relationships. Morris argues that hard treatment is also necessary
for expiation of the wrong and the restoration of relationships. As an il-
lustration, he cites the incident in Sophie’s Choice in which a young boy
is grateful to his father for imposing deprivation on him when he forgets
to tend the fire that keeps his invalid mother warm.27 A mere reprimand,
Morris suggests, could not serve to expiate the boy’s feeling of guilt. But
requiring him to suffer a deprivation similar to that which he has caused
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for his mother wipes the slate clean and allows the relationships to be re-
stored. There is a sense that he has paid for his wrong through his own
suffering.

Although the story as told by Styron is persuasive—we believe that the
young boy is grateful for his punishment—it nevertheless does not seem
typical of our thinking about punishment. Why is it that we think, at least
in this instance, that suffering expiates guilt? Why might one ever em-
brace suffering? It is clear that imposing suffering on oneself is not always
the best way to restore relationships ruptured by one’s own wrongdoing.
Consider the following superficially similar scenario. While a woman is
out of town for a business meeting, her husband notices that there is a
loose plank in their front steps. Intending to repair the step, he removes
the plank. On the way to the hardware store, however, he meets a friend
and they go to a bar and get drunk. He forgets all about the step, and
when the wife comes home in the dark, she falls through the missing step
and breaks her leg. Overcome with remorse, her husband takes a baseball
bat and breaks his own leg as well.

This reaction, while it shows genuine repentance, also indicates a lack
of common sense. A more appropriate reaction on the part of the hus-
band would be to recognize that he has injured the relationship, and to
do something constructive to restore it. Doing something for his wife that
will affirmatively show that he does care about her welfare will go a lot
further toward restoring the relationship than doing injury to himself. Yet
if, as both Morris and Duff suggest, guilt can only be expiated through
the acceptance of suffering, the husband’s action ought to appear reason-
able and restorative.

There are, I think, two kinds of reasons why acceptance or imposition
of suffering can serve to expiate guilt. Both, I shall argue, are expendable.
First, there is the idea that the suffering of the wrongdoer serves to restore
an abstract cosmic balance. Nozick appeals directly to this idea, con-
tending that the wrong must be given effect as a wrong in the life of the
wrongdoer.28 The metaphysics behind this idea are questionable at best.
Where is this cosmic balance, and what does it matter if it is restored?
Why, in terms of actual human lives, ought we to be concerned about it?
We might, in any number of other ways, seek to maintain some abstract
balance. We could, for example, plant a new tree for every one that we
cut down; start a fire for every fire we put out; restore to its place every
pebble we kick on our path; or assure a birth for every death. Some of
these balancing moves are good social policy, and others are a waste of
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time or worse. Imposing suffering on the offender does not, in any obvi-
ous way, restore the status quo ante. Given the sobering history of rea-
sons people have found to impose suffering on others or to accept it them-
selves—from the quest for physical attractiveness to serving the will of
God—we would do well to be skeptical of the claim that suffering can
serve some abstract goal.

Alternatively, suffering may seem to expiate guilt and serve, at least
sometimes, to restore relationships, because the imposition of punish-
ment is the way that we conventionally recognize wrongdoing. To the ex-
tent that it is conventional in our society to recognize the doing of wrong
by imposing or offering penance, we can recognize that we have done
wrong through penance, or indicate that others have done so by punish-
ment. The cultural nature of this phenomenon is evident when we com-
pare contemporary attitudes toward penance to those of the Middle Ages.
Today, a person who wore a hair shirt or flagellated himself with an iron-
tipped flail to demonstrate his repentance for his sins (however vile)
would probably be considered mentally ill and would certainly be con-
sidered ill-advised. Even a milder penance such as shaving one’s head
would likely induce the same reactions of incomprehension and mild re-
vulsion. We no longer attach the same value to suffering as a path to re-
demption as we once did. The voluntary acceptance of unusual burdens
certainly demonstrates sincerity in a convincing way.29 But this is not the
only way to demonstrate sincerity, nor is there any reason why such bur-
dens must be the unproductive ones of pure penance. Today, the wrong-
doer who voluntarily seeks to do good to make up for his bad deeds is a
more impressive penitent than the one who imposes suffering on himself
for its own sake.

We are not so far along when it comes to imposing suffering on others
and often tend to feel that wrongdoers cannot be accepted into society
again until they have “paid their debt.” But here too, it is evident that the
mere completion of a prison term seldom serves to restore an offender to
the community’s bosom. Ex-convicts continue to be stigmatized as dan-
gerous and untrustworthy; we seldom feel that an offender who has
served his sentence is on the same footing as a person who has commit-
ted no offense. We look instead for positive indications—education
gained, religious conversion, and, most of all, good works to determine
whether the crime will be forgiven or forgotten.

Plainly, the prison term alone does not permit restoration of relation-
ships. Today, we would probably not be willing to accept the positive in-
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dicators of change as enough to restore the offender to his previous sta-
tus unless he had also served his prison sentence. But again, this is at least
in part a matter of convention and existing law. In the case of a known
offender who had escaped conviction on a legal technicality, we would be
much more likely to accept positive indicators alone as grounds for reac-
ceptance (rather than expecting the offender to impose gratuitous suffer-
ing on himself). We expect convicted offenders to have served their sen-
tences, because that is the normal course of events and society’s expected
response to wrongdoing. These conventions are not entirely out of our
control, as will be discussed in chapter 8.30

VII. Moral Reform in an Ideal Society

I have argued that the state cannot change, or even aim at changing, the
moral character of the offender through hard treatment because the of-
fender lacks the necessary attitude toward the state. Both Duff and Mor-
ris argue that, given that punishment must aim at the moral good of the
offender in order to be justified, punishment is justified only in commu-
nities united by shared values and by mutual concern and respect31 or
where “there is a general commitment among persons to whom the
norms apply to the values underlying them.”32 It may seem that, even if
we cannot legitimately claim that punishment in today’s society aims at
the moral good of the offender, such a claim might have legitimacy in a
more ideally ordered society. In fact, Duff and Morris are both critical of
punishment under current conditions, and argue that the move toward
more ideal conditions is required in order for punishment to be justified.

Morris would limit punishment to offenders who are attached to the
values of the criminal law, appreciate their significance and have an equal
opportunity to comply with them, yet freely decide to violate them. Duff
would require that the law serve the common good of the community,
which must be a “genuine community, united by shared values and mu-
tual concern and respect.”33 In such circumstances, might the offender
have the necessary emotional attachment to the state to facilitate moral
reform?

As we have seen, punishment cannot convey cognitive knowledge, so
if punishment is to be directed at moral reform, some change in value at-
tachments must be contemplated. It might easily be true that the offender,
while attached to the values of the criminal law, is not strongly enough
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attached, so that he has allowed (for example) his self-interest to override
that attachment. (He values property institutions, say, but not enough to
turn down a tempting opportunity to make off with someone else’s cash.)
But the changing of his value attachments through punishment will be
possible only if he experiences a conflict of attachments such that he is
constrained to reduce his attachment to his own selfish interests and to in-
crease his attachment to the values represented by the law. The simple ex-
perience of interference with his own interest through punishment can
only reinforce his attachment to himself; and any appeal to this attach-
ment (of the form “this is what happens to you when you do wrong”)
would vitiate the claim that we are teaching a moral, rather than a pru-
dential, lesson.

To be reached on the level of moral character by punishment, he must
be sufficiently attached to the punisher to wish not merely to gain, but
also to deserve, its approval. This attachment must be strong enough to
compete with the offender’s attachment to his own interest, so that he will
choose to reduce that latter attachment in order to deserve approval. The
fairness of the laws and their equal application to all (even if perceived by
the offender) will not assure the offender’s deep desire for the approval of
the lawgiver, just as my participation in a tennis tournament with fair
rules does not assure my wish to deserve the approval of the referee. I may
wish instead to cheat at every opportunity in order to gain the prize,
which I already know I do not deserve. If caught cheating, and punished
for it, I may merely regret that I did not cheat more effectively. I will
change my attitude toward rule compliance only if it conflicts with a
deeper attachment. The ability of punishment to reach the offender (and
thus the plausibility of saying we are aiming at his good) depends on his
emotional attachment to the punisher, and not on the fairness of the laws
or his attitude toward them. He must find the disapproval of the punisher,
expressed in punishment, painful in precisely the sense that it represents
separation from the punisher.

It is conceivable that in some society other than our own one might
stand in such a relation to the state (or to society as a whole). Such rela-
tions might obtain in a tightly knit community of which the offender re-
gards himself as a true member, so that his separation from it (and its val-
ues) is genuinely experienced as painful. In such a society, punishment
might plausibly be said to aim at the offender’s moral good, just as
parental punishment aims at the moral good of the child. But, even if the
other objections to paternalist, constrained-retributive, or constrained-
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deterrent punishment could be met, it would be far from clear that we
ought to aspire to such a social structure in order to be able to justify the
imposition of punishment. The desirability of the sense of belonging
likely to be achieved in a closely knit community has to be weighed
against the desirability of independence and individuality more likely to
be found in a more loosely knit social structure. This conflict has been
the subject of extensive debate between communitarians and liberals; I
do not seek to enter that discussion here. Instead, I simply note that, if
such a social structure is in fact established, the objection that the state
cannot properly be said to aim at the moral good of the offender will not
apply.

VIII. Conclusion

The argument that punishment is necessary to communicate the nature
and degree of wrongness of the offense, or to expiate the wrong and re-
store relationships, has been shown to fail for several reasons. The
straight paternalist argument (punishment to promote the offender’s
moral good) depends upon the acceptance of one of two implausible
claims: either that we are always justified in intervening to promote some-
one else’s good, or that the preference for physical liberty over moral re-
form is unreasonable. As well, it depends on the claim that punishment
can in fact induce moral reform. But punishment cannot impart cognitive
truth, and the state is not in a position to affect the value attachments of
most offenders.

The failure of the straight paternalist justification also means that we
cannot use our aim of promoting the offender’s good as a way of avoid-
ing the objection that, in punishing for crime-preventive purposes, we are
using him as a mere means to social ends. Adding another unjustified al-
ternative end, unchosen by the offender, simply gives him a choice of un-
justified impositions.

Because the mechanism through which punishment can promote
moral development is lacking in state punishment, constraining retribu-
tive theory by requiring that punishment also aim at the moral good of
the offender would mean that state punishment could not be justified on
retributive grounds. Perfectly just laws, evenly applied, would not suffice
to assure the degree of emotional attachment to the punisher needed to
establish the required mechanism for change in moral character.
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Given a tightly knit community from which separation is psychologi-
cally painful to the offender, the mechanism for moral change through
punishment could be present. In such a case, the paternalist and con-
strained-deterrent arguments would still fail to go through for the other
reasons noted above. The constrained-retributive argument for punish-
ment would apply in such conditions, but this does not by itself provide
a conclusive reason for preferring this type of community to one that is
more loosely structured and, unlike the society in which laws are fair and
evenly applied, it is not self-evidently desirable.
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Is Punishment Justified?

In the preceding chapters, I have considered the main lines along which
current justifications of punishment have been proposed: that it does
more good than harm, primarily through deterrence and incapacitation;
that it is good to harm offenders, because doing so annuls the crime; vin-
dicates the victim, assuages justified anger, preserves the moral order, or
counts as justified self-defense; and that it aims at the benefit, rather than
the harm, of offenders through moral reform. I have sought to establish
that each of the proposed justifications fails, some on their own terms,
and others when examined in light of the realities of criminal punishment.

I. Crime Prevention: Doing Good by Doing Harm

The purpose of crime prevention (or social control) runs through utili-
tarian, Kantian retributive, and self-defense justifications. Crime preven-
tion is a worthwhile goal, but I have argued (chapter 2) that it is unlikely
that punishment as presently practiced in the United States can meet the
minimum utilitarian standard of doing more good than harm. Empirical
studies using cost-benefit analysis have suggested that punishment is so-
cially beneficial, but most of these studies fail to take into account nega-
tive effects on offenders. Those effects must be considered in a utilitarian
reckoning and are likely sufficient to outweigh even the highest credible
estimates of crime-preventive effects. Even if the good done by punish-
ment did outweigh the harm, that would not be sufficient to establish that
it is justified in utilitarian terms: it must also be compared to alternative
(especially nonharmful) ways of reducing the crime rate. Given a small
surplus of good over harm done by punishment, it would easily be over-
matched by nonharmful social measures that made only modest reduc-
tions in crime.

7
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Efforts to make punishment more productive of utility by restricting
imprisonment to the most dangerous have failed so far, and can be ex-
pected to continue to fail, because crime is not a natural category, and the
propensity to commit crimes is therefore not likely to be an isolable fac-
tor in individuals. We will therefore always have to incapacitate many
who are not dangerous in order to incapacitate any who are, both reduc-
ing the net gain in utilitarian terms and raising serious questions of fair-
ness.

Finally, punishment is unlikely to satisfy utilitarian criteria because the
small amount of good it might claim to do must be weighed against other
uses of social resources to prevent crime, as well as against other goods
that might be done with those resources. Punishment begins at a great dis-
advantage in such calculations because it expends resources on doing
harm. Alternative uses of funds, labor, and materials, even those that are
not aimed at crime prevention, are thus likely to fare better in utilitarian
terms as long as they are directed to nonharmful ends.

It could nonetheless turn out that, from a utilitarian point of view,
some amount of more humane and more selective punishment would be
justified. But even if punishment can be reshaped to meet utilitarian cri-
teria, we may not harm some simply in order to prevent harm to others;
to do so is to use persons as mere means to social ends—to fail to respect
them as choosing beings and instead to treat them as raw material for the
furtherance of social ends. In so doing, we are little better than the origi-
nal offender, whom we seek to punish for violating the personhood of her
victims.

Nor can we avoid this criticism by appealing to the natural right of
self-defense. The future offenders against whom we would defend our-
selves are distinct from the present offenders we harm through punish-
ment. It is not self-defense to harm the offender who has defied our
threats, even if his defiance leaves us somewhat more vulnerable to harm
by others. When we shift harms from potential victims of future crimes
to past wrongdoers, we are still using the past wrongdoers as mere means
to our own ends. Similarly, because we must desist from harming others
under the rubric of self-defense when we learn that the measures we are
taking cannot deter them, we may not enforce our self-defensive threats
against those who have shown themselves undeterred.

Constraining punishment for deterrent purposes by the requirement
that it also aim at the offender’s good, as urged by moral reform theories,
similarly fails to treat offenders as ends in themselves, at least in the typ-
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ical case in which such punishment contravenes the wishes of the of-
fender. Giving the offender a choice as to whether the punishment will
benefit him, or only benefit others (through crime prevention), fails to re-
spect his choice not to be punished at all. Punishment for deterrent or in-
capacitative purposes remains unacceptable even when the prospect of
moral reform is added.

Crime prevention also turns out to be important for the Kantian ver-
sion of retributivism, as it appears to be the strongest of the goods pro-
posed as a basis for imputing consent to a system of punishment. But such
consent cannot be imputed to the very individuals most likely to be pun-
ished, where other social choices have made it more likely that they will
commit crimes. This argument leaves some room for the imposition of
punishment under an imputed social contract where these conditions
have been met, but not under present social conditions.

I must acknowledge that it is possible that abolishing the institution of
punishment—even gradually over a long period of time—would result in
rates of crime that many would find intolerable. Such an eventuality
would bring several factors into play. First, it would provide an incentive
for more aggressive attempts to address the broad social causes of crime.
A high rate of crime carries the message that there is widespread dys-
function: either those committing the crimes do not believe that their be-
havior is wrong, or they are desperate enough to do things that they know
are wrong. But suppose that the limits of knowledge, and the social re-
sources available, have been exhausted, and the rate of crime remains un-
acceptable by any standard. At this point it would be permissible to use
punishment for social control to the extent that it had been shown the
only effective measure to bring about a reduction in crime to tolerable
levels, and that the risk of incurring punishment was, as a result of the so-
cial measures already deployed, both approximately equal for all and ac-
ceptably low in view of the probability of becoming a victim of crime if
punishment was not used. Under these circumstances it would be reason-
able—as it is not at present—to impute consent to punishment to those
on whom it is inflicted. Supposing that we could not meet these criteria,
we would first have to direct our efforts toward meeting them. In the
meantime, we would be in the unfortunate position of a person waiting
for a kidney transplant who considers the option of using inside connec-
tions to jump to the head of the list. Where the only quick way out of an
intolerable situation is to trample the rights of others, the fact that the sit-
uation is intolerable does not lift our obligation to refrain.
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Can we keep crime within tolerable limits without resort to punish-
ment? In the next chapter, I shall argue that we can. Addressing the broad
social causes of crime promises far greater reductions in serious crime
than suggested by the most optimistic advocates of punishment. Such
measures must be considered even under a utilitarian analysis, and are
likely to prevail over punishment in utilitarian terms. And we cannot ap-
peal to an imputed consent to punishment under Kantian theory unless
those measures have already been implemented. In addition, the right to
self-defense, while it cannot justify punishment, does justify both direct
intervention to prevent crime and remedies, such as restitution, that shift
the harm the offender has set in motion from the victim on to him.

II. Harming Offenders as Good in Itself

Hegelian retributivist theory claims that it is good to harm offenders—to
humble their wills—because that is the only way that their crimes can be
annulled. I have argued that punishment repeats the crime rather than an-
nulling it in any meaningful sense. Punishment does not, of course, annul
the crime in the sense of causing it not to have happened; in this it is cru-
cially different from the preventive use of force, which can cause the
crime not to happen. The use of coercion to defend rights may coherently
be limited to such preventive uses. Punishment may be said to “annul the
will” of the offender in the sense that it frustrates some of his wishes, but
it does not, and cannot, annul his will to commit the crime once he has
committed it.

The difficulty of making literal sense of the concept of annulling the
completed crime through punishment suggests that it may be better un-
derstood metaphorically, as an assertion by the state of the victim’s rights.
But I have argued that Hampton’s effort to explicate this concept by char-
acterizing hard treatment of the offender as making a statement about the
value of the victim is problematic. The correct statement that victim and
offender are of equal value seems better made by restitution: the shifting
of costs back to the offender demonstrates that the offender is not more
valuable than the victim, thus affirming the value of the victim. Punish-
ment, on the other hand, appears to assert that the offender is of lower
value than the victim (just as crime asserts that the victim is of lower value
than the offender). Such a statement is inconsistent both with the equal-
ity of persons and with the retributive goal of restoring the status quo
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ante. There appears to be no basis for justifying punishment as an annul-
ment of the crime.

The anger of victims and society, while it may sometimes be assuaged
by punishment, does not itself provide a basis for the infliction of pun-
ishment. Although anger is a justifiable response to the correct perception
of undeserved harm, it is not an inevitable result of such a perception, nor
is it invariably the morally best response. It is a morally preferable re-
sponse—and thus a response deserving of encouragement—only where it
serves as a needed impetus to morally preferable action. The demand for
change that characterizes anger may move us to act in destructive as well
as constructive ways. Anger as a response to crime will take its specific
goal from underlying attitudes about harm to enemies—attitudes that
must find their own separate justification. Thus I have argued that vin-
dictive anger—which specifically seeks harm to the wrongdoer—will jus-
tify punishment only to the extent that such harm can already be justified
on other grounds.

III. Harming Offenders for Their Own Moral Good

The attempt to promote the moral good of the offender cannot be the sole
justification for punishment, primarily because such a justification is
predicated upon unacceptable assumptions about when paternalism is
justified. To justify punishment on the sole ground that it is for the of-
fender’s good requires that we either adopt the extreme paternalist posi-
tion that we may override the self-determination of others as long as we
do so for their own good, or show that it is unreasonable for offenders to
prefer physical liberty to moral improvement, so that substituting our
judgment for theirs requires only a moderately paternalistic stance. Nei-
ther of these positions is promising. The preference for physical liberty
over one’s own moral good is reasonable, as is the reverse preference.

Advocates of punishment as moral reform have instead sought to show
that a concern for the promotion of the offender’s moral good should be
coupled with either a deterrent or a retributivist rationale. But constrain-
ing deterrent or retributive purposes by a requirement that they also aim
at the good of the offender vitiates those rationales, because punishment
cannot impart cognitive understanding, and the state typically lacks the
kind of relationship with the offender that is necessary for punishment to
affect his value attachments. These considerations would not be mitigated
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by perfectly just laws evenly applied. Such a justification for punishment
might be applicable in a particular type of tightly knit community, where
there is a significant emotional attachment of the offender to the com-
munity at large; but it is likely that such a community would be able to
restore value attachments without resort to punishment.

IV. Conclusion

The grave harms done by punishment are not justified by any of these
lines of argument. Insofar as punishment prevents crime, it does so by
using offenders as mere means to the ends of others. Punishment repeats
the crime, rather than annulling it, and creates new victims rather than
vindicating the original ones. It does not serve the moral good of offend-
ers or make any communication that cannot be made through language
or symbolic means. It is time to consider how we might live in a world
without this institution.
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What If Punishment 
Is Not Justified?

I. Introduction

We have seen that punishment as a social institution, and particularly as
currently practiced in our society, is deeply problematic. The question
naturally arises whether it is an institution that we can, in practical terms,
do without. Is the price of a morally defensible approach to crime com-
plete social disintegration? I think we need not become moral martyrs;
that the criminal justice system is not in fact serving the functions we in-
tend it to serve; and that measures short of punishment can serve many
of these functions as well as or better than current punishment practices.
Rather than seeking to prevent crime by deterring or incapacitating of-
fenders, we can address the structural, cultural, and psychological causes
of crime at the level of social policy while using defensive measures to dis-
courage crime and force to prevent imminent harm. For crimes we can-
not prevent, we can continue to try and convict offenders, communicat-
ing censure through symbolic condemnation and requiring offenders to
compensate victims, as well as offering victims appropriate emotional
support. Keeping a public record of convictions will expose offenders to
a range of social sanctions that may lead them to seek reconciliation. For
those offenders who are open to change or seek expiation, we can offer
the opportunity for voluntary redress through reconciliation hearings,
apology, and a level of social contribution commensurate with the seri-
ousness of the crime.

The kinds of measures that might be used to replace punishment are
implicit in the arguments I have given against the various justifications of
punishment. With respect to prevention, I argued in chapter 2 that using
punishment to prevent crime probably causes more harm than good; there
are other ways to prevent crime without doing harm; and punishment
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uses offenders as mere means to social ends. Thus, we must seek out non-
harmful methods of preventing crime to avoid these criticisms. In chapter
4 I argued that punishment is not properly characterized as fair reciproc-
ity where, as a result of other social choices, some are much more likely
than others to incur punishment, and social policies could be changed to
reduce crime without imposing risks comparable to the risk of being pun-
ished. The obvious step here, as well, is to change the structural and cul-
tural conditions known to increase crime before considering punishment.

We may not use punishment in self-defense because the past offenders
we punish are not the cause of the future harms we seek to shift on to
them, and punishment does not meet the necessity constraint on self-de-
fense (chapter 5). What we may do is to shift harms from victims to the
offenders who caused them, and to take self-defensive measures meeting
necessity (and proportionality) constraints in situations where such mea-
sures can prevent imminent harm.

Because punishment is closely parallel to crime, it cannot annul crime
or vindicate victims, and the anger of victims or others does not provide
a separate justification for punishment (chapter 3). Crime can never be lit-
erally annulled, but, by requiring compensation, we can mitigate the
harms that it does; and by offering emotional support to victims we can
assuage their anger without using measures analogous to crime.

We may not punish offenders in order to promote their moral good be-
cause moral development as a sole purpose of punishment is unaccept-
ably paternalistic, and state punishment cannot communicate the wrong-
ness of the offense to offenders or promote their moral good (chapter 6).
But we can communicate censure through symbolic condemnation, and
we can seek to promote voluntary moral reform through the personal at-
tachments of the offender.

I begin with changing conditions conducive to crime as an alternative
to deterrent and incapacitative punishment. These conditions range from
the broad social level, through the community and the family, to the in-
dividual psychological level. I suggest that change in these conditions
holds out much greater promise of constructive change than punishment.
Such changes are to be supplemented with more direct interventions to
prevent imminent crime. Both sets of preventive measures are discussed
in part II. Responses to unprevented crime are considered in part III.
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II. Crime Prevention

At present, our main strategy for crime prevention is to try to reduce the
motivation of potential offenders through the general threat of appre-
hension and punishment, and to isolate those who have already commit-
ted crimes. This strategy, I have argued, is not morally defensible. But it
has other weaknesses as well. It does not address the sources of deep so-
cial alienation. Instead, by taking an aggressive stance, it encourages mar-
ginalized individuals to see themselves as locked in battle with the forces
of order, so that getting away with behavior that harms others becomes
the goal and refraining from such behavior becomes capitulation. This is
a battle we should not fight. We should instead turn our attention to the
underlying causes of crime and to the constructive measures that can be
taken to respond to it.

We can assume that punishment exerts some downward pressure on
the crime rate, although I have argued that this effect is likely insufficient
to outweigh its negative effects. But punishment is not the only way to re-
duce crime, and I have argued that the possibility of achieving crime re-
duction in other ways undercuts both utilitarian and reciprocity argu-
ments for punishment. Crime is not solely a function of the bad moral de-
cisions of individuals. There is broad (though not universal) agreement
among criminologists that social factors such as income inequality,
poverty, unemployment, and local social disorganization contribute to
crime. In addition, some individuals are at higher risk of committing
crimes because of physical or sexual abuse, drug dependence, lack of job
skills, and mental illness. The mechanisms by which these various factors
affect the crime rate, and the extent to which they do so, are disputed,1

and I do not pretend to resolve that dispute here. Instead, I shall discuss
how, in an effort to prevent crime without punishment, we might address
the causes of crime most commonly cited by criminologists today.

A. Reduce Income Inequality

Income inequality in the United States rose almost 25 percent on the Gini
scale in the 1980’s and is significantly greater than in other stable indus-
trial democracies.2 The connection between income inequality at the na-
tional level and violent crime is well documented worldwide.3 Yet such in-
equality can easily be reduced by redistributive taxation, which requires
much less in the way of resources than a prison system. Messner and
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Rosenfeld suggest that income inequality is not an aberration, but rather
represents a necessary backdrop to the culture of economic competition,
providing significant stakes for players of the game.4 If they are right,
change in the income structure may have to be preceded by cultural
change. Moving money away from the wealthy is also made more diffi-
cult by the political power that money can buy, while spending tax money
on more prison space is politically easy. Thus, the social choice to date has
been for income inequality, and for the costs that it imposes in the form
of a higher rate of violent crime. It is open to us to continue to make that
choice, recognizing that when we do so we are choosing a higher risk of
victimization. Alternatively, we can wage a fight on both political and cul-
tural fronts for greater equality and lower rates of crime.

B. Reduce Poverty and Provide Job Training

Since the Kerner Commission concluded in 1967 that “crime flourishes
where the conditions of life are the worst,” it has been a commonplace
that poverty breeds crime. Poverty (absolute deprivation) is a separate
issue from income inequality (relative deprivation). Poor countries do not
always have higher rates of crime than wealthier ones, and the poor of
the United States are better off in absolute terms than the poor of most
nations. It is nevertheless true that higher rates of crime are found in se-
verely impoverished communities and among the unemployed. Recent
work suggests that it is not the temporarily unemployed, but the chroni-
cally unemployed young man who is likely to turn to crime.5 Such indi-
viduals often face multiple obstacles to decent employment: poor literacy,
lack of skills, learning disabilities, lack of role models or sources of ef-
fective counseling, drug dependency, and so on. If these problems could
be effectively addressed, the burden of unemployment caused by eco-
nomic fluctuations could be spread more widely across the population
and would cease to be a crushing chronic burden on particular individu-
als and communities. These are not easy problems, but it would be rela-
tively easy to put within reach of all families the resources that middle-
class families now call upon when their children face school and other life
difficulties. Not every middle-class family is able to rescue a troubled
child from lifelong problems, but they have a much better chance of
doing so than poor families. Services such as individual counseling, drug
treatment, and help with finding a job are now sometimes offered to
youths who have run afoul of the law; there is no reason, except lack of
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funds, not to offer those and other services to all. Doing so would, again,
reduce the dramatic differences between rich and poor, lowering the
stakes in the economic competition and probably decreasing economic
efficiency. Again, we can choose: maximum efficiency, or lower crime
rates?

C. Foster Social Organization in Crime-Prone Communities

Some communities, as Robert Sampson and William Julius Wilson have
shown, have particularly high rates of crime even when compared to de-
mographically similar communities. What these particularly crime-prone
communities seem to have in common is a high level of local social dis-
organization, caused, in their view, by the interaction of larger social
forces (such as housing discrimination and the transformation of the
economy from an industrial to a service economy) with community-level
factors (such as residential turnover and concentrated poverty). For ex-
ample, the flight of more stable middle-class black families to the suburbs
results in a higher local concentration of poverty, while high residential
turnover contributes to the loss of community networks that aid supervi-
sion and accountability. At the same time, concentrated unemployment
resulting from loss of nearby industrial jobs both reduces opportunities
and decreases the availability of marriageable partners, so that single
motherhood becomes the norm. In this environment, youths increasingly
lack positive role models, and groups of unsupervised teens become more
prevalent.6

These problems, many of which are attributable to poor public policy
in the first place, can also be addressed by policy changes. More broadly
distributed public housing can reduce concentrations of poverty. Since
Wilson’s 1987 work first highlighted this issue,7 some efforts have been
made in this direction. In recent years, however, the focus has been on
denying priority to the poorest eligible families to achieve a more mixed
population in public housing, and demolishing large public housing com-
plexes.8 The residents of demolished units have been offered vouchers,
but the reduction in total housing stock has in turn increased the likeli-
hood that more people will become homeless. Such policies may in fact
decrease residential concentrations of poverty, but doing so at the ex-
pense of increasing the desperation of the poor simply trades one factor
in high crime rates for another. These policies—and more globally, the
sheer unwillingness of governments and taxpayers to spend money on
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housing for the poor—must change if residential concentrations of
poverty are to be addressed in a meaningful way.

Key to the social disintegration of the communities Sampson and Wil-
son studied was the exodus of middle-class blacks to the suburbs. These
residents had been the backbone of local organizations such as churches
and community centers, as well as providing a local network of longtime
residents who knew each other, knew each other’s children, and were
therefore a source of continuing support and supervision.9 This kind of
network, once disrupted, is not easily put back into place. But measures
can be taken to encourage stability of residence, by preventing the devel-
opment of the conditions that make neighborhoods unlivable. For exam-
ple, when there is a sudden loss of jobs because a large employer closes
down, assistance should be provided to jobless workers before their lack
of income further reduces their available choices. They may need help in
the form of retraining, resume preparation, or transportation to job sites,
for example. What is likely to make the biggest difference, over all, would
be acting on the understanding that job loss is not simply an individual
misfortune, for the individual to deal with as best he can, but rather a
community-level problem to which resources must be devoted. The cur-
rent approach, at its best (a best it has not seen in recent decades) is to
provide a fixed level of assistance to those individuals who have the ini-
tiative to seek it out; when that assistance is exhausted, the community in
effect shrugs its shoulders and gives up on the problem. Many are thus
left with nowhere to turn, or do not know where to turn in the first place.
Again, these are frustrations unknown to the middle-class person, for
whom there is always another (if a less desirable) option: unable to get a
job at his former level, he accepts one at a lower level; unable to find work
in his field, he retrains in a new one; unable to find work at all, he calls
upon family and friends for aid until things improve; they, in turn, make
sure that he is directed to appropriate medical or counseling resources.
The gap left when these alternatives are lacking for an individual, and es-
pecially for a large number of individuals in a particular community, has
to be filled if the blight of local social disorganization is to be halted.

D. Support Families to Reduce Stress and Increase Supervision

Both social disorganization and institutional-anomie theories of crime
identify the tremendous strains on working families as significant con-
tributors to crime. Lack of broad cultural support for the family as an im-
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portant institution and for the nurturing of children as important work
combines with economic strain to produce troubled, often dismembered,
families unable to provide effective nurturing or supervision for their chil-
dren.10 Such children are easily recruited by rudderless peer groups that
are fertile breeding grounds for criminal activity. Culture cannot be
changed by fiat, but governmental agencies do not have to participate in
spreading the message that the economic sphere is the only one that
counts. Schools can support the idea that family life is as important as
work life; community centers can offer classes on parenting as well as
counseling and support for overburdened parents. Instead of viewing
children as consumer luxuries for their parents, we must learn to see them
as everyone’s responsibility. Parents must be provided with the resources
to give their children the attention they need for healthy development.
From a broader point of view, this makes sense because without children,
society will die. From the narrow point of view of crime prevention, it
makes sense because if we refuse to help struggling parents, some pre-
dictable number of their children will turn to crime.

I am no expert on social policy, and no doubt my policy suggestions
are unsophisticated, if not entirely wrongheaded. But the point is that
there is a body of knowledge about the social factors associated with
crime, and there is also a body of knowledge about how to address those
issues most effectively. It is obvious that in many respects we have simply
chosen not to address them, or to do so in suboptimal ways. My point at
bottom is that we can and should draw on these bodies of knowledge to
derive policies that will reduce crime without raising the serious moral is-
sues associated with punishment, and that indeed have a much greater
potential for long-term crime reduction than any penal policy.

It is worth noting that most of the social factors associated with re-
duced crime are also independently desirable as ways to foster individual
development and flourishing. Some, however, will find many of them ob-
jectionable as interferences with economic efficiency, as contrary to the
spirit of rugged individualism, or even (in some instances) as unconstitu-
tional. Such critics must yet accept that the enforcement of a social pref-
erence for these values comes—insofar as we can tell from current re-
search—at the price of a higher rate of crime. Punishment, I have argued,
is ruled out as an approach to crime prevention. The question, then, be-
comes one of choosing between the alternatives of preventing crime
through social measures such as those I have suggested above, on the one
hand, and accepting the higher rates of crime caused by their opposites,
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on the other. What is not acceptable, I have argued, is choosing the set of
policies that tend to increase crime, and relying on punishment to reduce
the rate of crime thus produced.

E. Intervene to Prevent Imminent Harm

The approach I have suggested so far would not bring immediate divi-
dends in the form of lower crime rates, even if it was wildly successful in
the long term. But measures aimed more immediately at crime prevention
need not be dispensed with entirely. As we have seen, the objections to
using punishment as a method of crime prevention do not apply to direct
intervention to prevent crime. When the police intervene to prevent bur-
glaries or assaults in progress, for example, we don’t need to strain the
analogy of self-defense to justify such direct defensive action, taken be-
fore the harm is done.

We do not, of course, wish to restrict our crime-preventive efforts to
the last ditch, nor do we need to do so. My objections to punishment and
preventive detention do not apply to surveillance of those reasonably sus-
pected of criminal activity or to disruption of criminal conspiracies or op-
erations. The use of passive defenses—or what criminologists call “tar-
get-hardening”—raises none of the issues posed by punishment. We may
use locks, bars, fences, alarms, and even barbed wire or tire-damaging
spikes to prevent people from entering places from which they are legiti-
mately excluded without exceeding our right to self-defense, assuming
that any harm done by such measures is both proportional to the harm
threatened by trespassers and necessary to prevent that harm. (We may
not, for example, defend our right to collect entrance fees to parking lots
through the use of land mines, or defend our homes from burglars with
spring guns, because the force used is disproportionate to the property
rights defended.) Those who ignore or circumvent these measures may be
arrested and removed before they do further damage. The detention of an
individual until the opportunity or motive for commission of a specific
crime that he clearly intends has passed may well pass muster as defensi-
ble direct intervention (again depending on proportionality and necessity
constraints). For example, participants in a barroom brawl might be de-
tained until sober; members of feuding gangs might have their activities
curtailed until they are able to resolve their differences. Such specific in-
terventions raise far fewer problems than detention for inchoate “dan-
gerousness.”
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III. Responding to Unprevented Crimes

Even full implementation of the measures I have suggested so far would
not prevent all crimes, and might not prevent as many as punishment.
Clearly, it will not do simply to ignore those that are committed. The
harms—and the wrongs—done by crime cannot be undone, and for
many victims of serious crime life will never be the same. It is important
for victims, and for the community, that these wrongs be acknowledged
and condemned in a meaningful way. For those harms that can be re-
dressed, some means of redress must be provided. How can we do these
things without punishment? I shall argue that they can be done through
formal condemnation, requiring compensation, and providing an oppor-
tunity for voluntary reconciliation and the making of amends.

A. Communicate Wrongness through Trial 
and Symbolic Condemnation

The formal processes that we now use as a prelude to criminal punish-
ment themselves serve many of the purposes ascribed to punishment,
without raising the same serious moral issues. Even the preliminary pub-
lic events of arrest and formal charging have been shown to have some
deterrent effect for those most likely to care about their reputations as
solid citizens. The trial provides an occasion for the victim to be heard
and assures that blame is not improperly placed. Conviction by judge or
jury in itself carries a measure of condemnation of the defendant’s con-
duct and corresponding vindication of the victim. The cognitive commu-
nication that the defendant’s conduct was wrong and is condemned by his
community is well begun by the verdict and can be elaborated upon by
the judge as she sees fit; it might be appropriate for the judge to announce
some formal measure of just how wrong the defendant’s conduct was,
perhaps by comparing it to well-known earlier cases. Finally, the entry of
the judgment against the defendant’s name in public records will provide
an appropriate caution to anyone who cares to inquire.

We may well fear that the offender will be untouched by the judge’s
words of condemnation, that he and others will be undeterred from sim-
ilar behavior in the future, and that the court proceedings will not change
his character for the better. We should remember, though, that the same
objections apply with similar force to punishment. Those who don’t care
for the opinions of their fellows can rather seldom be made to do so
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through harshness; those who do care may well find the solemn public
condemnation reason enough to repent.

B. Vindicate Victims and Reverse Some Effects 
of Crime by Requiring Compensation

Current victim-offender reconciliation programs are premised on the idea
that the needs of victims are given insufficient attention by the criminal
justice system, which may relegate them to the role of witness or exclude
them entirely from the process. The victim-offender reconciliation pro-
ceeding or victim-offender mediation, in which the offender hears the vic-
tim’s account of the crime and the harm that it did, can benefit victims in
several ways. It provides an outlet for the victim’s emotions, often lead-
ing to a reduction in fear and anger. The offender may offer an apology,
backed up by willingness to make appropriate reparations. Victims may
be skeptical of the sincerity of the apology,11 but often find partial or sym-
bolic restitution on the part of the offender more meaningful than com-
pensation that comes from the state.12 Although most studies show that
the majority of victims feel they had an opportunity to be heard and are
satisfied with the outcome, a significant minority report feeling worse
after the hearing than before.13 A great deal depends upon the sensitivity
with which the hearing is conducted, and the skill of the leader in bring-
ing it to a successful conclusion. Making such programs routine, rather
than exceptional, would likely raise significant challenges in maintaining
and improving the quality of the hearing and the outcome for victims. At
minimum, victim participation must be voluntary and victims should be
informed in advance of the possibility of an undesired outcome.

That said, the reconciliation proceeding, or something similar, has po-
tential for addressing the anger of victims in a way that is much more ap-
propriate than providing vindictive satisfaction through harsh penalties.
I argued in chapter 4 that justified anger does not provide an independent
basis for punishment. Anger in response to undeserved harm is justified
anger, but the resulting demand for action in the form of punishment of
the wrongdoer depends on the separate judgment that it is good to make
wrongdoers suffer—a judgment that I have argued is unsupported. What
we can offer to victims is, first, a clear recognition that they have been
wronged; second, an opportunity to express their anger and to have it val-
idated; third, the meeting of the demand for action by requiring compen-
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sation; and finally, the possibility that the offender will offer a face-to-face
apology.

Currently, recognition that the victim has been wronged is bound up
with punishment of the offender. Reconciliation hearings that are offered
as an alternative to court adjudication bypass judgment and sentencing,
thus potentially leaving victims feeling that the wrong done has not been
recognized, to the extent that the reconciliation proceeding does not re-
sult in the offender’s accepting responsibility. The nature of such pro-
ceedings may inhibit the facilitator from expressing any opinion at all. In
addition, many offenders are not caught, and the victims of those crimes
typically receive no recognition beyond the taking of their report by the
police. Dispensing with punishment entirely, as I have argued we should,
would remove one of the ways in which victims can obtain recognition
that they have been subjected to undeserved harm.

It is important to remember, however, that the use of punishment as
recognition of wrong done is largely conventional, and conventions can
be changed—not overnight, but eventually. The process of trial and for-
mal judgment can itself offer official recognition of the wrong. Appropri-
ate compensation for all victims—including victims of crimes whose per-
petrator is never apprehended—would provide further evidence that the
victim’s rights are valued.

In shifting the costs of the harm done to the wrongdoer, insofar as that
is possible, we act on a principle similar to that underlying self-defense:
where the offender’s culpable actions have resulted in costs that would
not otherwise have to be paid, we are justified in choosing that the per-
son to bear those costs will be the offender. He incurs these costs in much
the same way as he incurs other debts, for example, ordering food in a
restaurant or destroying his own property. In shifting the harm from the
victim to the offender, we do not impermissibly use the offender as a
means to social ends; instead, we make him bear the consequences of his
own choices. Importantly, in shifting harms in this way, we do not in-
crease the total harm done, but only reallocate it to the person responsi-
ble for its existence.

Compensation is not subject to the same objections as retributive pun-
ishment. It is a question of the shifting of harm from the victim to the
offender who brought it about, rather than a question of imposing an
additional, gratuitous harm over and above that caused by the offense.
The metaphors often used in defense of retribution (“paying one’s debt
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to society,” “restoring the balance,” “removing unfair advantage,” “an-
nulling the crime”) apply much more obviously and literally to compen-
sation. The principle underlying self-defense—that harms may be shifted
from the innocent to those responsible for them—does not support pun-
ishment, but does support making offenders pay the costs of their crimes.
For the state to require offenders to undo, insofar as possible, the harm
they have done is also unequivocally to affirm and vindicate the rights of
victims—a function I have argued retributive punishment does not serve.

It will not have escaped the reader’s notice that the shifting of harm
from wrongdoer to innocent is exactly the principle that underlies civil li-
ability. Many criminal defendants, of course, are unable to pay damages;
some have thought that this is the primary reason we have the criminal
law as well as the civil law. Nietzsche presents a darker version of this
view: where the offender cannot pay with money, he must pay with suf-
fering; punishment is compensatory because we revel in the suffering of
others.14 Rather than indulge such notions, we might do better to ask
how else compensation can be assured.

Under the current civil law, tortfeasors who have no significant assets
or income are considered “judgment-proof” and are rarely sued. More-
over, smaller judgments entered against individuals are seldom collected
because collection, and the payment of its costs, are left in the hands of
the successful plaintiff. In turn, plaintiffs who are aware of this state of
affairs seldom pursue civil suits in which the stakes are low or the
prospective defendant is not wealthy. As a result, a large proportion of
the civil damages to which crime victims are even now theoretically en-
titled remains uncollected. Putting collection of civil judgments (and col-
lection costs) in the hands of the government could significantly improve
this situation. Assets and wages could be attached, or the amount of
compensation could be added to the offender’s tax bill and be subject to
withholding. It may go further: the wealthy offender may move her as-
sets out of the jurisdiction or find ways to hide them; the wage worker
may quit his job and change his name rather than continue to see com-
pensation subtracted from his wages. It seems that at this juncture we ei-
ther have to shrug our shoulders and give up on obtaining compensation
for the victim or resort to the threat of punishment to force the offender
to pay. Note, however, that similar moves on the part of prospective
criminal defendants are not unknown, and that it is open to the state to
pursue the evasive offender and to charge him for the additional costs so
incurred.
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Compensation rates could be increased significantly over current civil
collections through the use of measures short of the threat of punish-
ment—even though there will be some instances in which we have to give
up on the possibility of collection. Credit card companies, for example,
continue to thrive even though their only legal recourse against nonpay-
ment is the civil law (imprisonment for debt was abolished in the mid-
nineteenth century). There are plenty of nonpayers who have been able to
get away with it, but there are many more individuals sufficiently con-
cerned with their reputations among lenders to keep the business of ex-
tending credit going. Failure to pay compensation for crimes might be-
come part of one’s credit history as well as part of one’s criminal record;
both would be of interest to potential employers, and it would be difficult
for nonpaying offenders to escape a range of collateral consequences.

The victims of particularly stubborn nonpayers (or of the truly desti-
tute) need not be left out in the cold. Victims could be compensated from
a common fund to which convicted offenders would be required to con-
tribute, rather than being compensated directly by the offender; the costs
of administering the fund would be considered part of the costs of the of-
fense, to be borne by offenders. The shortfall caused by nonpaying of-
fenders could then either be distributed over all victims through less than
full compensation, or made up by tax revenues (thus distributed over all
taxpayers).

C. Provide Opportunities for Reconciliation 
with Victim and Community

Proposals to replace punishment with restitution often meet with the ob-
jection that to do so would be to trivialize the intentional harm done to
victims through crime, and to allow the wealthy to purchase the right to
commit crimes whenever they choose. But it is unlikely that a person once
convicted of a crime would leave the courtroom to resume her life as be-
fore, whether or not he is required to make compensation. As Roger
Wertheimer points out:

Wrongdoing can justify denying the wrongdoer claims and
entitlements—to protection against injury during the wrongdoing, to
the profits of wrongdoing, to goods needed to compensate victims of the
wrongdoing. Further, we may properly deny loyalty to the disloyal, deny
equal opportunity to the treacherous, and deny to the disaffecting any
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claim on our affections. We may justly deny a wrongdoer any claim to
our generosity, benevolence, esteem, trust, and virtually any of our
goods. We may desert those who desert us, abandon them to a desert of
their own making, a lifeless, desolate wasteland bereft of the benefits of
our community and society.15

Although Wertheimer makes these observations in support of retribu-
tive punishment, most of the consequences of wrongdoing he notes here
have little to do with criminal punishment: they are either social conse-
quences imposed by private individuals repelled by the offender’s behav-
ior or civil sanctions imposed by the state for the purpose of compensat-
ing the victim. The social consequences, by themselves, can contribute not
only to retributive ends but also to crime prevention. The person con-
victed of theft could expect to find it more difficult to find employment,
for example. Rapists and murderers could expect virtual ostracism and
constant surveillance. The social stigma created by conviction would
have a much greater impact without the intervening prison sentence; of-
fenders who did have a stake in community acceptance might find them-
selves seeking ways to restore themselves to the good graces of the com-
munity.

In such instances the offender might agree to some specific restoration
project, which might include apology, payment of compensation, and
ongoing work to resolve underlying conflicts. The reconciliation pro-
ceeding might substitute for trial (if the victim decided not to press
charges after an early reconciliation hearing), or might be undertaken
after conviction—perhaps initiated by an offender seeking to restore her
good standing.

D. Promote Moral Change through Personal Attachments

Is this enough? Retributivists and advocates of moral reform press the
point that the offender must be made to feel the weight of his wrongdo-
ing, and that he can only be made to do so through hard treatment. But,
because of the lack of an emotional bond between the offender and the
state, there is little hope that punishment will accomplish this, even sup-
posing that other objections to these theories could be met. It may be that
we simply are not in a position to make him see what we want him to see.
In those cases where the offender is not so deeply alienated as to be un-
reachable, however, our best hope of making the communication effective
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will be through those to whom he does have some emotional attachment.
This is the premise of “reintegrative shaming” programs, which, while
not unproblematic, hold out some promise of genuine change.

Police in Wagga Wagga, Australia, developed a diversion program for
young offenders, based on family group conferences initiated in New
Zealand. These programs, though initiated for pragmatic reasons, turned
out to mesh well with John Braithwaite’s idea of reintegrative shaming
and are now explicitly informed by that model.16 The program is de-
signed for young offenders arrested for less serious offenses who have ad-
mitted to their offense. The conference is held at the police station and fa-
cilitated by a police officer, whose role is limited to resolving difficulties
that arise during the conference and acting as a witness to the agreement.
The offender is accompanied by his family and other supporters, and the
victim by his or her supporters. The outcome of the conference is deter-
mined by the participants. A follow-up conference with the offender and
family is held after four to six weeks.17

Braithwaite has argued that, when done appropriately, shaming can
result in constructive change, as offenders are forced to drop the various
rationalizations that they use to convince themselves that their behavior
is permissible. One theory identifies five such rationalizations: “They can
afford it,” “I didn’t really hurt anyone,” “They’re crooks themselves,”
and “I had to stick by my mates.”18 The conference is designed to break
down these rationalizations, primarily by having the victim recount the
effects of the offense in the presence of the offender and people close to
him. If things unfold according to plan, the offender will find his own
supporters chagrined by his behavior, and will accordingly realize the ex-
tent of its wrongfulness, show remorse, and seek to make amends. The
literature is replete with touching stories of offenders who break down
and cry, victims who decide he is not such a bad fellow after all, and fam-
ilies that vigorously support the offender’s new efforts to make amends
and turn his life around. This is a lot to ask from a brief hearing, and, un-
surprisingly, it happens in only a minority of cases.19 Critics argue that,
contrary to the claims of its proponents, reintegrative shaming is less ef-
fective in changing offender behavior than the traditional criminal justice
approach.

Preliminary results from a large experimental group in Australia
show that those randomly assigned to a Family Group Conference on
the reintegrative shaming model have resulting attitudes and outcomes
generally comparable to those assigned to court, but notably with a
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large (38 percent) reduction in recidivism for youthful violent offenders.20

This is a strength of restorative justice programs, which have overall
shown a modest reduction in recidivism as compared to the traditional
criminal justice approach.21 The typical outcome of a conference was
more likely to include reparations to the victim or community service and
less likely to include a fine. Imprisonment was not an option for the con-
ference group, but only a very small percentage of court-assigned offend-
ers were sentenced to imprisonment. Significantly more conference-as-
signed offenders than court-assigned controls in the Australian study con-
sidered their outcome to be “severe.”22

There are also a few disturbing stories of “shaming” gone wrong.
Braithwaite stresses the distinction between “disintegrative” shaming
that stigmatizes the offender and drives a wedge between him and the
community, and “reintegrative” shaming that causes him to accept the
view that his behavior was wrong while conveying the strong message
that he is a worthwhile person who can be welcomed back into the
community. But where the shaming process is left up to untrained (or
poorly trained) individuals, or where the result of conferencing is heav-
ily influenced by the desires of a vengeful victim, the result can be a
horror story such as that of a shoplifter required to parade in front of
the store wearing a placard: “I stole from this store” or a sex offender
required to post a sign on their house and car, “Dangerous Sex Of-
fender—No Children Allowed.”23 These stories provide a caution to
those who seek to leave the conference outcome strictly up to the par-
ticipants, or worse yet, strictly up to the wishes of possibly vengeful
victims.

Importantly for present purposes, offender participation in these con-
ferences is usually coerced, in that the offender who declines to partici-
pate or fails to carry out the resulting agreement will be sent to court.
Thus, the shaming model is dependent upon the punitive model. Insofar
as punishment is ruled out by moral considerations, obtaining coopera-
tion through the threat of punishment is similarly ruled out. Some advo-
cates of restorative justice consider voluntary participation a prerequi-
site.24 On a practical level, voluntary participants are likely to provide
more fertile soil for desired outcomes than those who are coerced. How-
ever, expansion of these programs beyond their current clientele of pri-
marily youthful offenders would also mean that participating offenders
would be more likely to be entrenched in their behavior and disinclined
to repentance.
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E. Protect the Community through Circles of Support

In the Ojibway community of Hollow Water, Manitoba, a widespread
pattern of incest and sexual abuse (75 percent of the community of six
hundred had been victimized, and 35 percent had offended) was ad-
dressed through the traditional method of the Healing Circle. This circle
involves everyone who has been or will be touched by the crime or its dis-
closure.

They evolved a detailed protocol of 13 steps, from initial disclosure to
the Healing Contract to the Cleansing Ceremony. The Healing Contract,
designed by people involved in or personally touched by the offence, re-
quires each person to “sign on” to bring certain changes or additions to
their relationships with the others. Such contracts are expected to last
more than 2 years, given the challenges in bringing true healing. One is
still being adhered to 5 years after its creation. If and when the Healing
Contract is successfully completed, the Cleansing Ceremony is held to
“mark a new beginning for all involved” and to “honour the victimizer
for completing the healing contract/process.”25

Abusers were formally charged with their crimes, and those who
pleaded guilty were offered the support of the team. Team members in-
clude survivors of abuse and also past victimizers who have completed
their “healing work.” The team would then request a delay in sentencing
as they began their work with the offender and victim(s). They work with
the victim to help him or her become strong enough to confront the
abuser, as well as with all those who will be affected by disclosure. After
the confrontation and initial team efforts to gain the cooperation of the
abuser in the healing processs, the team prepares a presentence report in-
dicating the sincerity of the offender’s participation and the amount of
work that remains to be done. Although at the start of the project the
team members held the view that a prison term must be imposed in “se-
rious” cases, they have concluded after long involvement in healing work,
first, that there is little correlation between the offender’s degree of cul-
pability and the severity of its effects on victims; and second, that the
threat of incarceration only serves to impede the healing process:

In order to break the cycle, we believe that victimizer accountability
must be to, and support must come from, those most affected by the
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victimization: the victim, the family/ies, and the community. Removal of
the victimizer from those who must, and are best able to, hold him/her
accountable, and to offer him/her support, adds complexity to already
existing dynamics of denial, guilt and shame. The healing process of all
parties is therefore at best delayed, and most often actually deterred.26

The Healing Circle approach requires the ongoing involvement of all
those affected, as well as of medical professionals and team members. Its
ultimate goal is to repair the relationships destroyed or impaired by
abuse. Holding the offender accountable is an essential part of this
process. Team members, informed by their own experience of abuse,
work closely with offenders to overcome the psychological barriers to ac-
knowledging responsibility. The Hollow Water approach recognizes the
complexity and breadth of the effects of serious crimes, and in turn ad-
dresses them in a way that is similarly complex and far reaching.

Use of the Healing Circle is not limited to cases of endemic offending
such as that found at Hollow Water, but is used in cases involving indi-
vidual offenders as well. One published example is the use of a Healing
Circle in a case of rape in the Innu community of Sheshahit, Labrador. As
in Hollow Water, the process began between conviction and sentencing in
a criminal court. After extensive preparatory work, a Healing Circle was
held with friends and family of both parties to allow the offender an op-
portunity to take responsibility for his actions and to allow the victim to
present “what needed to happen for her to feel that the situation was
being made more right.” After the release of much emotion by the par-
ticipants and the expression of recommendations for sentencing, victim
and offender (who had been previously acquainted) were sufficiently rec-
onciled to embrace one another.27

The most striking feature of the Healing Circle approach is that, de-
spite rejection of punishment, it is clearly an approach that takes crime se-
riously—more seriously, indeed, than the typical punitive approach. The
emphasis is on restoring damaged relationships—between offender and
victim, and between offender and community—rather than on the moral
badness of the offender. Offenders are nonetheless made to face the harm
done by their behavior and to try to make amends. Their accountability
is assured by close monitoring. As with most programs, this one operates
in the shadow of the criminal justice system, in that the alternative to par-
ticipation in the healing circle is traditional sentencing by the court.
Moreover, the influence of the group’s eventual sentencing recommenda-
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tion is undoubtedly a factor for many offenders. The desire for restora-
tion would have to replace coercion as a motivation for offenders to par-
ticipate, which might make it more difficult to secure their participation.
It would also mean, however, that the efforts of those who did participate
would be more likely to be genuine, and that there would be continued
pressure on organizers to assure the meaningfulness of the program.

The approach of the healing circle is similar to that of the reintegrative
shaming model, but with the important difference of ongoing participa-
tion rather than one or two brief conferences. If the shaming conference
is more likely than the traditional formal trial to precipitate moral
change, the ongoing involvement of team members, importantly includ-
ing past offenders, in the life of the offender is more likely yet to make a
real difference. The contract that persists over time and the ongoing par-
ticipation of the team in the life of the offender are the key factors that
make it plausible that real change and real healing can occur, even for the
repeat sexual offenders in these cases.

The Ojibway approach is, of course, much more suited to a small,
closed community than to the typical modern setting. But a somewhat
similar approach has been taken by “circle of support” programs in
Canada and the United Kingdom. These circles, formed after the of-
fender’s release from prison, consist of a group of four to six people who
befriend the offender, offering both practical and emotional support for
the process of reintegrating with the community. They also help to reas-
sure the community by taking on the responsibility for confronting the of-
fender over any risky behavior. The idea behind these groups is to help
even these despised offenders live safely in the community, while also
keeping the community safe.28 Such programs may succeed where the
threat of punishment fails, and offenders anxious to soften the social ef-
fects of their conviction might readily volunteer to participate.

Whether there has been a reconciliation proceeding or a formal con-
viction, the offender who finds himself reviled and excluded in various
ways may (immediately or eventually) wish to take the steps necessary to
restore himself to good standing. The steps required for a particular in-
stance of wrongdoing could be specified at sentencing or at a reconcilia-
tion hearing, but if not, it is likely that a common understanding on what
kinds of behavior, and how much of it, would count as expiation for a par-
ticular type of crime would soon develop. A formal apology and accep-
tance of responsibility is a likely first step. Property offenses might be con-
sidered fully expiated when the victim has been compensated in full—or
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some further step, such as volunteer service, might be needed as well. Of-
fenders who have done physical harm to others might be more readily for-
given if they volunteered to risk their own physical safety to save others
through rescue work, or performed services for the physically disabled.
Those who have harmed the community at large through uncivil conduct
might restore themselves to general respect by volunteering for cleanup or
beautification projects. And many offenders would be able to smooth the
path to reacceptance by seeking to remedy any personal failings (impul-
siveness, irascibility, avarice, drug dependence, lack of marketable skills)
that led them to offend. There might be a place, as well, for a formal
restoration proceeding, like the Ojibway Cleansing Ceremony, at which
the offender’s efforts to redeem herself would be recognized and his
restoration to the good graces of the community noted on her public
record.

Those guilty of the most serious crimes, such as murder, would appro-
priately find expiation a lifelong effort. The point, however, is not that the
offender should suffer. He should not subject himself to deprivation for
its own sake; instead, he should seek to do good, and in that way to
change, little by little, the moral quality of his own life. We are all, in
moral terms, only the sum of our actions, and some wrongs are so grave
that they threaten to define us. Yet it is also true that some exceptional in-
dividuals have been able to redefine themselves through later actions and
so to escape the shadow of their crimes. Some will never be able to restore
themselves fully, no matter what they do; but, because everyone is capa-
ble of some good actions, there is no one who cannot at least mitigate the
community’s judgment of his moral worth.

IV. Conclusion

Looking back at the arguments against punishment, we can see that,
while they indicate that radical change is needed, they do not entail sur-
render to crime or even the abandonment of our entire current approach
to criminal justice. There are many other things we can do to secure our
safety, and many more appropriate ways to respond to wrongdoing than
to impose harm on the wrongdoer. It is time for us to take these alterna-
tives seriously, and to begin as soon as we can to reduce our reliance on
punishment to serve purposes which, insofar as they are worthwhile, are
better served by measures that do not require us to do wrong ourselves.
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