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Foreword

Mary Ann Glendon

The late twentieth century was a time of unprecedented changes in family behavior, family
law, and ideas about marriage and family life. Starting in the mid-1960s, in North America,
Europe, and Australia, a quake erupted across the whole set of demographic indicators.
It came on so rapidly that it caught even professional demographers by surprise: birth
rates and marriage rates fell, while divorce rates, births of children outside marriage,
and the incidence of nonmarital cohabitation rose steeply. The director of the French
National Demographic Institute characterized the changes as widespread, profound, and
sudden: widespread, because so many nations had been affected; profound, because the
changes involved increases or decreases of more than 50 percent; and sudden, because they
took place in less than twenty years.! Along with changes in family behavior came less
quantifiable but no less momentous shifts in the meanings that men and women attribute
to sex and procreation, marriage, gender, parenthood, kinship relations, and to life itself.

These developments were part and parcel of social processes that Francis Fukuyama
has described collectively as “The Great Disruption”: rising affluence, accelerating geo-
graphical mobility, increasing labor force participation of women (including mothers of
young children), more control over procreation, and greater longevity.” By the 1990s, the
demographic indicators had more or less stabilized, but they have remained near their
new high or low levels, registering only modest rises or declines since then.” The legal and
social landscape had been utterly transformed. Familiar landmarks had disappeared. We
were living in a new world.

With hindsight, the question arises as to whether those years of turbulence provided
a favorable climate for law revision. The fact is, however, that family law systems were
completely overhauled, often very hastily, in the 1970s and 80s.* Family law became a
testing ground for various ways of reimagining family relations, and an arena for struggles
among competing ideas about individual liberty, human sexuality, marriage, and family
life. Many unforeseen developments, notably a sharp increase in poor, fatherless families,
now seem to have been influenced by legal changes that were often presented as merely
“adapting the law to social reality.” Relatively little attention was paid to the ways in which
law also helps to shape social reality.

! Louis Roussel, Démographie: deux décennies de mutations dans les pays industrialisés, in 1 FAMILY, STATE, AND
INDIvIDUAL EcoNomic SEcURITY 27 (M.T. Meulders and J. Eekelaar eds., 1988).

2 Francis Fukuyama, THE GREAT DISRUPTION (1999).

3 Stephen Bahr, Social Science Research on Family Dissolution: What it Shows and How it Might be of Interest to Family
Law Reformers, 4 J.L. & FAm. StUD. 5, 5-6 (2002).

4 See generally, Mary Ann Glendon, THE TRANSFORMATION OF FaMTLY Law (1989).

xiii



xiv Foreword

Of the legal developments that have transformed family law, several represent pro-
nounced departures from past arrangements: the reconceptualization of marriage and the
family under the influence of ideas about gender equality, individual rights, and neutrality
toward diverse lifestyles; the trend toward lessened state regulation of marriage formation
and dissolution as such (i.e., fewer restrictions on entry into marriage and fewer obstacles
to terminating marriage); and, despite the rise of “children’s rights,” the creation of a more
adult-centered system of family law.

When the entire complex of changes is viewed together, it is apparent that the story
the law tells about family life has been substantially rewritten. The legal narrative now
places much more emphasis on the rights of individual family members than on familial
responsibilities. Marriage is treated less as a necessary social institution designed to provide
the optimal environment for child rearing than as an intimate relationship between adults.
This historic transition has taken place through piecemeal changes, with little deliberation
concerning the likely social consequences of weakening the connections between marriage
as a couple and marriage as a child-raising partnership.

In short, the affluent western nations have been engaged in a massive social experiment —
one that has opened many new opportunities and freedoms to adults, but one that presents
new risks where children and other dependents are concerned. By ratifying many changes
in the sexual mores and marriage behavior of large numbers of adults, the law has played
its role in transforming the very experience of childhood. An unprecedented proportion
of children are now spending all or part of their childhoods in fatherless homes, often in
poverty. In fact, female-headed families created by divorce, desertion, or single parenthood
now constitute the bulk of the world’s poverty population. As for intact child-raising fam-
ilies, their standard of living is generally lower than that of childless households, especially
if the mother stays home to care for the children.

The political obstacles to more child-oriented policies, moreover, have increased. For,
as the proportion of childless households grows, the culture has become ever more adult
centered.” With declining birth rates, children are less visible in everyday life; adults are less
likely to be living with children; and neighborhoods less likely to contain children. Support
for measures that might address the needs of child-raising families becomes harder to rally.
As the old saying goes, “Out of sight, out of mind.”

It thus seems evident that among the most pressing issues for family law and policy
in the future will be those arising from the impaired ability of families to socialize the
next generation of citizens, and the diminished capacity of society’s support institutions
(families, government, mediating structures of civil society) to furnish care for the very
young and other dependent persons. Even advanced welfare states still rely heavily on
families for the care of the young, the frail elderly, the sick, and the severely disabled,
but the capacity of families to perform these functions has been dramatically reduced
everywhere. No society, for instance, has yet found a substitute for the care, services, and
support formerly furnished by the unpaid labor of women. As the baby boom generation
approaches retirement age, it is becoming apparent that the combination of declining birth
rates, greater longevity, and shortage of caretakers has brought health care and pension
systems to the brink of crisis.

3 Peter Uhlenberg, Changing Adulthood Changes Childhood, (New York: Institute for American Values, Working
Paper No. 57, 1998).
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What makes all these problems especially thorny is that their resolution will require
finding a just balance among competing goods. After all, many of the developments that
have weakened legal and social family ties are unintended consequences of freedoms that
modern men and women prize. No one, for example, wants to roll back the clock on
women’s rights. The challenges are thus formidable: How can society take account of
children’s needs (and the preferences of many, perhaps most, mothers) while still providing
equal opportunities to women? How can society respond to the needs of persons in broken
or dysfunctional families while strengthening, or at least not undermining, the stable
families upon which every society depends for the socialization of its future work force
and citizenry? How can policy makers develop adequate responses to families currently in
distress while shifting probabilities so that fewer families will find themselves in distressed
circumstances in the future? When do the advantages for individuals of unprecedented
freedom begin to be outweighed or nullified by the social costs of the cumulative effects
of individual choices on social and family life?

By the time the American Law Institute completed its PRINCIPLES OF THE Law OF
Famiry DissoLuTioN in 2002, family law had already been substantially transformed in
all western legal systems. The PriNcIPLES consolidated many of the transformative trends
and recommended further, far-reaching changes. Thus, the present volume, with its com-
prehensive appraisal of that ambitious undertaking, could not have appeared at a more
propitious moment. Now that we are in a period of relative demographic equilibrium, the
time is ripe for analysis of how various innovations have worked out in practice, for evalu-
ation of their consequences, and for charting future directions that will benefit individuals,
families, the dependent population, and society as a whole. These are matters that need
to be widely discussed and deliberated, not only among specialists, but among the people
most directly affected. How fortunate we are, then, to have this rich collection of essays by
so many distinguished judges, practitioners, and scholars. Their diverse viewpoints will
surely raise the level of the national conversation about where family law has been, where
it is now, and where it ought to be headed.
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Introduction

Robin Fretwell Wilson

The family has undergone almost revolutionary reconfigurations over the past generation.
In the space of a few decades, we have seen the universal recognition in the United States of
no-fault divorce, the legal recognition of nonmarital fathers, the establishment of registra-
tion schemes and other claims between cohabitants, both heterosexual and homosexual,
and the recognition as parents of adults who have neither a biological tie to a child nor
an adoptive one.' Recently, the pace of these changes has become almost frenetic. Just this
year, Canada legalized same-sex marriage through national legislation, as South Africa did
by judicial opinion; New Zealand’s Law Commission has recommended major changes
to the legal rules that determine status as a parent so that certain egg or sperm donors
could become a child’s third parent; and Belgium formally recognized its first polygamous
marriage.’

Family law is red hot. These subjects — divorce, cohabitation, same-sex relationships,
and the nature of parenting and parenthood — are now the subject of intense public debate
in newspaper articles, editorials, television talk shows, and legislation, at the federal, state,
and local levels.

In this volume, you will find the first major critique of the intellectually formidable
and influential PRiNcIPLES OF THE LAW OF FAMILY D1SSOLUTION: ANALYSIS AND RECOM-
MENDATIONS (“PrincIpLEs”)? developed by the American Law Institute (“ALI”) over an
eleven-year period, ending in 2002. In the PrincipLEs, the ALI carefully considers many
of the significant and very controversial questions raised by these changing family forms.
The ALIL the most prestigious law reform organization in the United States, is a collec-
tion of judges, lawyers, and academics established in 1923 “to promote the clarification
and simplification of the law and its better adaptation to social needs.”* The ALI has been

! Section of Family Law, American Bar Ass'n, 10 FAQs About Family Law, http://www.abanet.org/family/faq.html
(last visited Dec. 1, 2005); Leslie J. Harris, Same-Sex Unions Around the World, Pros. & Prop., Sept./Oct. 2005, at
31; Lehr v. Robertson, 463 U.S. 248 (1983); Leslie Joan Harris, Reconsidering the Criteria for Legal Fatherhood, 1996
UraH L. REv. 461.

2 Civil Marriage Act, 2005 S.C., ch.33 (Can.); Michael Wines, Same-Sex Unions To Become Legal In
South Africa, N.Y. Times, Dec. 2, 2005, at A6; NEw ZEALAND Law ComMissioN, Rerorr No. 88,
New Issues IN LEGAL PaRENTHOOD, at xxv (2005), available at http://www.lawcom.govt.nz/UploadFiles/
Publications/Publication_91_315_R88.pdf (Recommendation R10, describing “Legal parenthood for known’ donor
as a child’s third parent”); Paul Belien, First Trio “Married” in the Netherlands, BrusseLs J., Sept. 27, 2005,
http://www.brusselsjournal.com/node/301.

3 AMERICAN Law INSTITUTE, PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION: ANALYSIS AND RECOMMENDATIONS
(2002) [hereinafter PRINCIPLES].

4 American Law Institute, http://www.ali.org/ (last visited Dec. 1, 2005).



2 Robin Fretwell Wilson

tremendously influential in the development of American law through its publications and
Restatements of Law.” The PRINCIPLES promise to be no exception.® Indeed, because of
their breadth, depth, and novelty, the PrRiNcCIPLES are arguably the most sweeping proposal
for family law change attempted in the United States over the last quarter century.

Published after four preliminary drafts, the PRINCIPLES represent a massive scholarly
effort — 1,187 pages in total — which, if enacted, would leave few areas of family
law untouched. They address fault, the division of property, alimony payments, child
custody, child support, domestic partnerships, and private agreements between adults who
cohabit or marry. Many of the proposals contained in the PriNcipLEs would change
current law dramatically, as the contributors to this volume observe again and again. Many
are extremely controversial. For example, the PRINCIPLES propose, as one of the drafters
explains, to treat both heterosexual and homosexual couples who cohabit “as though
they were married” when “their long-term stable cohabitations come to an end.”” The
PRrINCIPLES also propose to award custodial responsibility according to past caretaking
practices of the adults in the relationship — a proposal first made by Professor Elizabeth
Scott, a contributor to this volume® — rather than according to the loosely-defined “best
interests of the child” standard. The PrincipLEs would also redefine spousal support
and alter the division of marital property. They would greatly reduce judicial discretion
in some areas of family law and greatly expand it in others. In short, the PrRiNcCIPLES
represent a major reworking of the law of marital dissolution and are, and will surely be
long into the future, a major influence on the field.

Plainly, the subject matter of the PRINCIPLES is of enormous significance and, for this
reason, the PrincipLES deserve what scholars call a “comprehensive examination;” that
is, a lively, illuminating dialogue among some of the nation’s foremost legal experts on
the future direction of family law. Although a few law journals have published symposia
examining aspects of the PRINCIPLES,” no one has examined them critically in a systematic,
book-length effort. This volume fills that void. Here, some of the nation’s leading intellec-
tuals in family law provide an in-depth analysis of the principles and policy choices the ALI
endorses and offer a fundamentally different vision for resolving the challenges facing state
courtsandlegislators. For example, the PRINCIPLES seek in some areas to sharply limit judi-
cial discretion with detailed rules, commentary, and illustrations. Professor John Eekelaar
notes in his chapter that while “[c]ourts, and couples, do need principles to follow,” those
principles “need not be very elaborate. Arrangements for children should aim to sustain a

> Marygold S. Melli, The American Law Institute Principles of Family Dissolution, the Approximation Rule and Shared-
Parenting, 25 N. ILL. U. L. Rev. 347, 34748 (2005) (observing that the ALI’s “Restatements of the Law have been
enormously influential in the development of American law”). It is difficult to overstate the degree of the ALI’s
influence. As of March 1, 2004, state and federal courts have cited the Restatements 161,486 times. AMERICAN
Law INSTITUTE, PUBLISHED CASE CITATIONS TO RESTATEMENTS OF THE LAW AS OF MARCH 1, 2004, available at
http://www.ali.org/ali/AM04_07-RestatementCitations04.pdf (last visited Dec. 1, 2005).

© Robert Pear, Legal Group Urges States to Update Their Family Law, N.Y. TimEs, Nov. 30, 2002, at A1 (“The findings
are likely to have a major impact, given the prestige of the [ALI].”).

7 Grace Ganz Blumburg, a drafter of the PriNcIPLEs and professor at the University of California, Los Angeles. Talk
of the Nation, New Principles for Family Law (National Public Radio broadcast, Jan.) (“These people live like they’re
married, even if they’re not formally married. They share a life together as though they were married. Therefore,
when their long-term stable cohabitations come to an end, we should treat them as though they were married.”).

8 Elizabeth S. Scott, Pluralism, Parental Preference, and Child Custody, 80 Car. L. Rev. 615 (1992).

9 See Symposium, ALI Principles of the Law of Family Dissolution, 2001 BYU L. Rev. 857; Symposium, Gender Issues in
Divorce: Commentaries on the American Law Institute’s Principles of the Law of Family Dissolution, 8 DUKE J. GENDER
L. &« PorL’y 1 (2001); Symposium on the American Law Institute’s Principles of the Law of Family Dissolution, 4 J.L. &
FaM. Stup. 1 (2002).
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stable environment, reduce conflict and maintain, as far as possible, the child’s beneficial
relationships with parents or parent-figures, whose independent interests should be recog-
nized as far as possible, but as being subordinate to those of the children.” Although such
principles “should provide sound guides for separating parties, their advisers, mediators
and lawyers. . ., [s]Jometimes decisions will need to be made which require the exercise of
judgment on the application of the principles: the courts are there to make them.”

The ALT’s proposals did not emerge in a vacuum. They reflect similar developments in
family law in the United Kingdom, Europe, Australia, and elsewhere. Several scholars in this
volume adopt a deliberately comparative structure that highlights the very different policy
decisions that have been made by jurisdictions outside the United States. The PRINCIPLES
provide a rich substratum for exploring the merits of these competing visions about what
makes a family, the nature of parenthood, and the basis for the obligation to support one’s
child and the duty, if any, to support a person with whom one has lived in an intimate
relationship.

Because of the prestige of the ALI, judges will undoubtedly rely on the PrRINCIPLES as
they have relied on the ALI’s Restatements. Legislators are also likely to turn, rightly or
wrongly, to the PrincIpPLEs for guidance because, in contrast to the Restatements, this
work was designed to stimulate legislative reform. In the words of the ALI’s Director,
Lance Liebman, “much of the relevant law is statutory, and what seemed to be needed was
guidance to legislators as well as to courts.”'” As the definitive scholarly appraisal of the
ALD’s proposals, this volume is intended to be on the shelf side-by-side with the PRiNCIPLES
to be consulted as a source of critical perspectives. Any judge or policymaker confronted
with the adoption of a specific reform in the PrRiNcCIPLES, and any organization seeking to
defend or challenge the PrincIPLES, will want to consult this volume as a first step.

In fact, the impact of the PrINCIPLES is already being felt. West Virginia statutorily
adopted the proposed “past caretaking standard” as a substitute for the “best interests”
standard that now prevails everywhere else.!! In Florida, an intermediate appellate court
attempted to adopt the “past caretaking standard” judicially, but was overruled.'? Supreme
Courts in Rhode Island and Massachusetts have looked favorably upon the PRINCIPLES’
definition of “de facto parent” in justifying an award of custodial rights to long-time
caregivers who lacked formal legal ties to a child.'? Even those who disagree with the ALI’s
proposed reforms, as this volume argues they frequently should, will likely feel obliged to
consider them and explain the basis of their disagreement.'*

10 Lance Liebman, Director’s Forward, in PRINCIPLES, at Xv.

"' W. V. CoDE ANN. § 48-11-106 (LexisNexis 2004).

12 A judicial advisor to the ALI’s work on the PRINCIPLES purported to adopt the “approximate the time” standard for
custody dispositions following divorce as a matter of common law. Young v. Hector, 740 So. 2d 1153 (Fla. Dist. Ct.
App. 1999). At rehearing en banc, the District Court of Appeal of Florida withdrew the panel decision and rejected
the ALI standard. See Young v. Hector, 740 So. 2d at 1158.

13 See, e.g., Rubano v. DiCenzo, 759 A.2d 959, 974-75 (R.I. 2000) (drawing support from PrincipLEs for holding
that “a person who has no biological connection to a child but has served as a psychological or de facto parent to
that child may ... establish his or her entitlement to parental rights vis-a-vis the child.”); EN.O. v. LM.M,, 711
N.E.2d 886, 891 (Mass. 1999) (relying in part on PriNcipLEs in holding that “the best interests calculus must
include an examination of the child’s relationship with both his legal and de facto parent(s]”), cert. denied, 528 U.S.
1005 (1999); Youmans v. Ramos, 711 N.E.2d 165, 167 n.3 (Mass. 1999) (adopting the ALI’s definition of “de facto
parent” in holding that child’s former guardian was entitled to seek court-ordered visitation).

14 For example, although the Maine Supreme Judicial Court recently refused to adopt the PRiNCIPLES’ conception of
parenthood, it acknowledged that the PriNcIPLES will be extremely influential. C.E-W v. D.EW., 845 A.2d 1146,
1152 & n.13 (Me. 2004) (declining to adopt the ALI’s definition of parenthood).
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The questions the ALI tackles are sufficiently weighty and complicated that they must be
discussed broadly, from multiple perspectives. Perhaps the most remarkable aspect of this
volume is the rich and deep diversity of views contained within it. Among our contributors
are feminists and child advocates, social conservatives, liberals, and moderates. We have
utilized a wide range of analytical tools including economic theory, constitutional law,
social science data, and linguistic analysis.

We are privileged to have scholars in this collection who are extraordinarily well-
respected in the field of family law to provide much-needed context for and commentary on
the ALD’s reform proposals. Many of our contributors have written in this area for decades
and bring that depth of knowledge and expertise to bear in evaluating the PRINCIPLES,
especially the ALT’s more novel proposals. For instance, Professor David Westfall’s chapter
on property division upon divorce both demonstrates the depth of innovation that the
ALI would have judges and legislatures embrace, and provides a critical evaluation of the
ALD’s approach.

The rising stars in family law are also well represented among our contributors. For
example, Professor David Meyer’s chapter on the new forms of parenthood proposed by
the ALI provides fresh insight to this area of the law, as well as a helpful assessment of the
proposal’s constitutionality. This chapter should give lawmakers much-needed assurance
when deciding whether or not to adopt the PrincipLES, provide judges confidence in
rejecting the PRINCIPLES or applying laws based upon them, and give legal scholars and
scholars of the family new food for thought.

Importantly, this volume includes reflections from “end-users” of the PrRiNcCIPLES, the
judges and legislators who will decide whether and to what extent to adopt the ALI’s pro-
posed reforms. Precisely because so much about the family is in flux, judges and legislators
are obliged to reexamine rules that no longer neatly fit the constantly changing familial
arrangements that people are forming and disbanding. How the old rules ought to apply,
and whether they need to be reformulated, are unavoidable questions today. Because the
PrincipLEs are directed to both “rulemakers” and “decisionmakers,”’> we thought it was
essential to have them weigh in. Included in this volume are the immediate past Chief
Justice of the Michigan Supreme Court, Maura Corrigan, who oversaw the wholesale
revamping of Michigan’s child support enforcement system, and the sitting Chief Justice
of the South Carolina Supreme Court, Jean Toal, who served as a legislator for more than
a decade. Both emphasize how removed the PRINCIPLES are from the everyday realities of
legal decision-making and judicial administration. Chief Justice Toal argues, for instance,
that the PrincipLES’ domestic partnership scheme “is significantly weakened by some
fundamental assumptions involving the formation of legal obligations. ..., [and] would
impose legal obligations in a highly unorthodox manner, significantly run afoul of con-
cepts of freedom of contract, [and] restrict individual autonomy....” She concludes that
“[t]he law is ill-served by creating classes of unmarried cohabitants who, for reasons of
‘fairness,” have to bear greater financial responsibility for a ‘break-up’ than others.”

Many of our other contributors are not strangers to the difficulties posed by law
reform and legal change. Three of our contributors acted as advisors to the drafters of
the PrINCIPLES, and another six were members of the ALI’s Consultative Group. Professor

15 Ira Mark Ellman, Chief Reporter’s Forward, in PRINCIPLES, at xvii (stating that some sections “are addressed to
rulemakers rather than decisionmakers”).
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Robert Levy served as the Reporter for the Uniform Marriage and Divorce Act and Professor
Lynn Wardle is the immediate past president of the International Society of Family Law.

Despite their stellar academic credentials, our contributors are not confined to the
“ivory tower.” Many of our authors provide in-depth academic reflections while remaining
cognizant of real world pressures and influences. Professor Katharine Baker, for example,
discusses the ALT’s asymmetrical approach to parental rights and obligations, which would
give a broad range of individuals the ability to assert parental rights to a child without
recognizing a corresponding responsibility to financially support that child. Although she
unmasks a considerable shortcoming of the PrRiNcIPLES, Professor Baker acknowledges
that the ALI may have struck an appropriate balance between rights and obligations in
light of the political realities in the United States today.

To better inform policy makers, this volume also offers comparative perspectives miss-
ing in many academic volumes on family law. Included here are the views of leading
family law scholars in the United Kingdom, Europe, and Australia, jurisdictions that have
experimented to varying degrees with the subjects of the PRiNcIPLES’ proposals. For exam-
ple, every state in Australia has extended marital property rights to cohabitants who live
together for at least two years or have a child in common.'® France has adopted Civil
Solidarity Pacts that permit couples to receive marriage-like benefits under the law.!” And
on July 3, 2005, Spain became the first European state to allow both same-sex marriage
and adoption.'® Each nation offers an experimental laboratory in which to test the ALI’s
assumptions and to evaluate the success and wisdom of efforts to reconceive the family.
The reflections of Professors John Eekelaar, Patrick Parkinson, and Tone Sverdrup on the
experiences of and very different policy decisions made by these jurisdictions should prove
invaluable to policy makers in the United States and elsewhere.

Although each chapter in this volume grapples with a different aspect of the PRINcIPLES
and elucidates the assumptions underlying the ALI’s policy recommendations, a number
of themes emerge independently from these critiques. Several contributors ask whether the
ALD’s attempts at wringing discretion out of the system will be successful. Professor Levy
observes that “[f]or parents and for those anxious to increase doctrinal determinacy, the
PRINCIPLES pose even more troubling problems. The exceptions to the rigid ‘approximate
the time spent’ doctrine seem to give judges as much discretion as the ‘best interests’ test
does.” Echoing this, Professor Eekelaar believes the ALI’s “quest for certainty [may have]
been subverted by complexity of application.”

But the problem of discretion goes deeper than this. To use an analogy from physics, like
energy in a system, discretion cannot be removed entirely from these difficult decisions —
we can only move it around between parents, judges, legislators, or others. A number
of contributors suggest we should place it in the hands of the people who have the most
information on the ground, closest to the circumstances: in some instances, the adults who

16 See Lindy Wilmott et al., De Facto Relationships Property Adjustment Law — A National Direction, 17 AusTL. J. FAM.
L. 1 (2003) (describing differences in state rules).

17 Law No. 99-944 of Nov. 15, 1999, Journal Officiel de la République Frangaise [J.O.] [Official Gazette of France],
Nov. 16, 1999, p. 16959; Daniel Borrillo, The “Pacte Civil de Solidarité” in France: Midway Between Marriage
and Cohabitation, in LEGAL RECOGNITION OF SAME-SEX PARTNERSHIPS: A STUDY OF NATIONAL, EUROPEAN AND
INTERNATIONAL LAaw 475 (Robert Wintemute & Mads Andenzs eds., 2001).

18 Law to Amend the Civil Code on the subject of the right to contract marriage (B.O.E. 2005, 157), available at
http://www.boe.es/boe/dias/2005/07/02/pdfs/A23632-23634.pdf. See also Al Goodman, First Gay Couple Marries
in Spain, CNN.com, July 11, 2005, http://www.cnn.com/2005/WORLD/europe/07/11/ spain.gay/.
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are involved themselves and in others, judges. Thus, Professor Katharine Baker faults the
PrincrpLEs’ fluid definition of parenthood for encroaching on parents: “By increasing the
number of people who can assert relationship rights, the PRiNcIPLES necessarily increase
the likelihood that courts, not parents, will be deciding what is in a child’s best interest.”
The ALI’'s domestic partnership proposals raise a similar concern for Professor Marsha
Garrison: “[T]he ALI approach. .. eliminates choice by forcing those who are unprepared
to make marital commitments to shoulder the very responsibilities that they have avoided;
it discriminates by cramming relationships of many contours into a ‘one-size-fits-all’ mar-
ital mold, ... [and it] deeply intrudes into relational privacy.” She concludes that “[d]espite
the liberal rhetoric that cloaks its illiberal character, the ALI proposal offers nothing
more — or less — than a dramatic expansion of state paternalism and coercion.”

Of course, to foreclose the use of judgment by parents and judges, we should have good
reasons or data. Yet, numerous contributors ask “where’s the evidence?” In her chapter
on the ALD’s domestic partnership scheme, Chief Justice Toal asks whether there is “any
evidence that cohabitating couples, as a general rule, do not provide for a fair and equitable
distribution of [their] losses when their relationship dissolves?” Without such evidence,
she believes “it would seem a tremendous waste to, with one broad brushstroke, paint legal
obligations on a group of people ‘after the fact,” based simply on their ‘status’ while in
a relationship.” Similarly, in his chapter on child support, Professor Mark Strasser notes
that “one would expect the justification [for the PriNncIPLES’ irrebuttable presumption
that residential parents will make correct child care decisions for the first six years of a
child’s life] to include studies indicating why six years of age is an important milestone
developmentally or, perhaps, some other justification for giving the residential parent of a
young child such great leeway.” Professor June Carbone questions the PRINCIPLES’ “source
of authority for the imposition of particular terms on warring couples,” a crucial concern,
she argues, because the family acts as a buffer between individuals and the State.

Our contributors return repeatedly to the novelty of the ALI’s recommendations. In
Professor John Gregory’s view, the PrincipLes’ “radical application of [property] char-
acterization rules and by extension the rules of property division to domestic partners,
for the most part rejects prevailing law, which rarely applies equitable distribution rules
to the property of unmarried cohabitants.” Similarly, several authors discuss the Prin-
cipLEs’ unprecedented proposal to recharacterize separate property as marital when a
long-term marriage dissolves. The novelty of the PrincIpLEs did not escape the ALTs
attention. Professor Barbara Stark’s chapter examines the PriNcIPLES’ attempt to define
“piecemeal” the responsibilities that should survive a relationship’s termination. Although
the ALI premises these responsibilities on “an inchoate national or local consensus,” the
drafters “conced[e] that in fact such a consensus may not exist.”

A surprising number of chapters revisit questions of fault that, as Professor Katharine
Silbaugh notes, the ALI has largely “side-lined.” Professor Silbaugh wonders whether there
can be justice when fault is not considered “either as a ground for divorce or in financial
settlements.” As Professor Lynn Wardle aptly observes, “[i]f marital misconduct is not
the prime motivating, behavior-shaping, legal-proceeding influencing factor in marital
dissolution proceedings, it certainly is one of the most important, especially when the
misconductis serious.” Professor Wardle urges that it “is both irrational and impractical . . .
[flor the law to simply ignore...a factual reality that is. .. so integral to why, when and
how [individuals] initiate and pursue such proceedings, and that manifests itself in so
many ways in the tactics, claims and defenses” they assert. Professor Brian Bix speculates



Introduction 7

that the ALD’s “basic antagonism towards — or fear of — anything that seems to require a
judicial finding of fault” explains its proposal to not enforce any agreement that would
make fault a ground for divorce or the basis for penalizing the bad actor.

In closing, although the PriNcIPLES have begun to filter into American law, they are
only beginning to receive the attention they will ultimately garner. In its monumental
undertaking in the PrincIPLES, the ALI asks all the big questions: among them, what
entitles an adult to parental rights to a child; whether we should erase distinctions that have
always been important in American family law, but are perhaps now outdated, between
couples who marry and those who do not; and whether we can trust judges to make
decisions affecting children and adults after a family fractures. Until this volume, there
has been no resource to consult for a serious, comprehensive examination of the very
controversial answers the ALI proffers to those questions. We hope that this volume will
generate a robust discussion of the ALI’s recommendations and the choices embedded
within them.






PART ONE. FAULT

1 Beyond Fault and No-Fault in the Reform of Marital
Dissolution Law

Lynn D. Wardle

For such a massive production, there are surprising gaps in the PRiNcIPLES. Some of the
most curious of these occur in Chapter 1. The ALI’s vigorous repudiation of “fault” asa valid
principle to be applied at dissolution and dissolution-related issues occupies the largest
portion of Chapter 1. Yet there is no discussion or consideration of the numerous recently
developed, ameliorative procedures and programs in marital dissolution cases. These two
inconsistent decisions are in fact related to each other, reflecting a decades-old and perhaps
worn-out generational perspective favoring the elimination of all obstacles, especially
moral condemnation or social disapproval, to the exercise of individual autonomy in
exiting marriage.

This chapter examines “fault” and “no-fault” in marital dissolution conceptually (asking
whether “fault” is relevant to marital dissolution), jurisprudentially (asking how well the
notions of “fault” and “no-fault” fit the premises of our legal system), and practically (asking
whether rigid no-fault rules reflect the concerns of litigants in dissolution proceedings).
Part I of this chapter reviews the discussion in the PrincipLEs of marital misconduct,
identifies several specific and general flaws, and argues that the “fault/no-fault” language
utilized in the PriNcipLEs is dated, distorting, and inadequate conceptually as well as
practically. It proposes that the language of accountability and responsibility be substituted
for “fault” and “no-fault.”

Part IT of this chapter suggests that society, families, and individuals, including divorcing
parties, have compelling interests in promoting alternatives to divorce, and that such
policies can be implemented as a part of marital dissolution proceedings, without severely
restricting access to divorce. A vibrant marriage revitalization movement is alive and well
in the United States, led primarily by mental health professionals who are convinced
that many effective alternatives to divorce are available for most, but not all, married
individuals who are dissatisfied with their marriages. The failure of the PrINCIPLES to
recognize and consider any possible legal tools to give couples in crisis the opportunity
and encouragement to explore non-divorce options is an enormous and inexcusable hole
in the scope and value of the PRINCIPLES.

Part III presents an alternative to the ALI’s “fault or no-fault” paradigm. It proposes judi-
cial recognition of clearly established community standards regarding minimally accept-
able behavior of spouses in marriage, and suggests that violation of those standards
should be considered in determining alimony and property awards. Such violations not
only damage a unique relational interest of the other spouse, but they also injure the
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community. Legal compensation for such loss appropriately protects and deters further
injury to both public and private interests.

I. The ALT’s Faulty Critique of Fault

A. The Drafters’ Critique of Fault in Chapter 1 of the PrRINCIPLES

The drafters begin their explanation in Chapter 1, Topic 2, of why marital misconduct
should not be considered in property allocation and alimony (which the drafters label
“spousal compensation”) awards by acknowledging that “American law is sharply divided
on the question of whether ‘marital misconduct’ should be considered in allocating marital
property or awarding alimony.”! Historically, consideration of such ““fault’ was almost
universally allowed.” But by 1970, when the Uniform Marriage and Divorce Act (“UMDA”)
rejected marital misconduct as a consideration in both contexts, a trend against considering
fault in making such financial awards had begun, a position that now has been adopted by
approximately half of the states.” The PriNcIPLES also adopt the no-marital-misconduct
position primarily for three reasons, because of (1) “the goal of improving the consistency
and predictability of dissolution law;” (2) “the core tenet that the dissolution law provides
compensation for only the financiallosses arising from the dissolution of marriage([;]”and
(3) tort reforms limiting inter-spousal immunity now permit separate tort claims between
former spouses for some marital misconduct and reduce the need to have those claims
asserted in property and alimony contests.” The conclusion reached by the drafters is not
surprising. The PRINCIPLES’ primary drafter, Professor Ira Mark Ellman,* appears to have
written more law review articles criticizing fault in dissolution proceedings than any other
living legal commentator.’

The PrincipLES explain that only two kinds of marital misconduct are universally con-
sidered in property and alimony award claims in all states: (1) when one spouse engaged
in the misconduct of “waste or dissipation of marital assets,” and (2) when spousal mis-
conduct directly affects the “need” of a spouse, as when domestic violence leaves a spouse
with increased medical expenses.” The PrincipLEs adopt both of these exceptions, which
impact financial awards upon divorce.”

U PriNcIPLES § 1, Topic 2, at 42. 2 PRINCIPLES § 1, Topic 2, at 43.

3 PrINCIPLES § 1, Topic 2, at 43.

4 See PRINCIPLES, at vii (Ira Mark Ellman is identified as Chief Reporter, with Katharine T. Bartlett and Grace Ganz
Blumberg as Reporters. Professor Marygold S. Melli was an original Reporter from 1989-94, but was designated
“Consultant” instead of “Reporter” in 1995.)

> See generally Tra Mark Ellman, The Misguided Movement to Revive Fault Divorce, and Why Reformers Should Look
Instead to the American Law Institute, 11 INT’L ]. L. PoL’y & Fam. 216 (1997); Ira Mark Ellman & Sharon Lohr,
Marriage as Contract, Opportunistic Violence, and Other Bad Arguments for Fault Divorce, 1997 U. ILL. L. Rev. 719,
772; Ira Mark Ellman, Should The Theory of Alimony Include Nonfinancial Losses and Motivations?, 1991 BYU L.
REV. 259, 304 (“One piece of wisdom contained in the no-fault reforms was a skepticism about our ability to decide
who was really at fault for marital failure. In the first case, for example, perhaps the husband’s infidelity was bred
by his wife’s coldness. But then, perhaps her coldness resulted from his insensitivity. Can we tell which came first?
Can we even tell whether he was really insensitive, or she was really cold? One might reasonably doubt whether
there are accepted standards for judging such things.”); Ira Mark Ellman, The Place of Fault in a Modern Divorce
Law, 28 Ariz. St. L.J. 773 (1996) (arguing that fault should not be considered in alimony determinations); Ira
Mark Ellman & Stephen D. Sugarman, Spousal Emotional Abuse as Tort?, 55 Mp. L. REv. 1268 (1996). Another
Reporter, Katharine T. Bartlett, has also voiced similar concerns. See Katharine T. Bartlett, Saving the Family From
the Reformers, 31 U.C. Davis L. REv. 809, 815 & 825-26 (1998) (arguing that revival of no-fault divorce would harm
women and children).

% PRINCIPLES § 1, Topic 2, at 43. 7 PRINCIPLES § 1, Topic 2, at 43.
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The drafters explain that the states’ use of marital misconduct in awarding alimony and
property upon dissolution falls into six categories:®

(1) Twenty states are described as pure no-fault states and “exclude consideration of marital
misconduct entirely, subject to the two universal (financial cost) exceptions.”

(2) Five states reportedly have pure no-fault property, [and] almost pure no-fault alimony.

(3) Three states are described as almost pure no-fault because the controlling law does not
absolutely forbid consideration of marital misconduct, but it almost does, and few
recent cases consider such fault.

(4) Seven states are described as no-fault property, [but] fault in alimony, giving courts
broad discretion to consider marital misconduct in determining alimony awards.

(5) Fifteen statesare described as full-fault states, in which courts have discretion to consider
marital misconduct in both property and alimony contests.

(6) No state allows consideration of fault only in property division; twenty-eight states
have embraced wholly or in large part the no-fault principle.’

In general, the drafters agree that “the states are divided evenly” on whether to allow con-
sideration of marital misconduct in settling the adult financial consequences of divorce. '
The community-property idea of joint ownership underlying marital property principles
seems to influence property division and may underpin the rejection of marital miscon-
duct, but alimony claims are based on equity rather than ownership, which may explain
why consideration of misconduct continues to be common with alimony. In contrast,
the PRINCIPLES suggest establishing “a presumption of entitlement to compensatory pay-
ments” and acceptance of that ownership-like notion should reduce support for consid-
ering misconduct in making alimony awards.'!

The drafters examine two potential justifications for considering marital misconduct in
dissolution and look to tort law as a source for guiding principles.'” The first justification
is the role of fault “as an agent of morality: rewarding virtue and punishing sin.” However,
the drafters assert that punishing misconduct is more appropriate for criminal law than
dissolution law, and criticize that “many fault states [that] apply rules that cannot be
explained as anything but punitive . . . [such as] the rule that inflexibly bars alimony awards
to every adulterous spouse, without regard to any other facts of the case.” The inflexibility
of an absolute rule produces unjust results, while a vague rule fails to establish “clear
behavioral standards” and gives too much discretion to the judge to determine what he or
she personally considers “appropriate behavior in intimate relationships.”

The drafters criticize the notion that “a fault-based award is justified because it allocates
more of those costs to the spouse whose conduct caused them, by causing the dissolution,”
and because for marital misconduct “no losses are identified beyond the financial conse-
quences present in nearly every dissolution.” This seems to be “providing compensation,
rather than imposing punishment, but “relies on slight of hand in application.” “In the
context of marital failure.. . . the word ‘cause’ has no such [objective] meaning ....” It is
not “a prior event (such as infection, or rust) without which the later event would not
have occurred.” Divorce for drunkenness or adultery is no different than divorce because a
spouse grows fat or spends too much time at the office — in either case the offended spouse

8 These categories are based on research that was done in 1996. PrINcIPLES § 1, Topic 2, at 44—48.
9 PRINCIPLES § 1, Topic 2, at 46. 10 priNcIPLES § 1, Topic 2, at 47.
1 princIpLES $§ 1, Topic 2, at 48. 12 principLES § 1, Topic 2, at 49-51.
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can either tolerate the “offensive conduct” or may show “unreasonable intolerance.” “[T]he
complexity of marital relations” prevents courts from “assessing the parties’ relative moral
failings[.]” It would require courts to trace the conduct and see what caused the offensive
behavior. Inappropriate behavior by the other spouse may share some of the blame. So
what is involved, in the drafters’ view, is assessing comparative moral rectitude, not neutral
causation. Violation of tort and criminal standards can be actionable separately, so there is
no need to consider “cause” in marital dissolution and causation is just a cover for moral
inquiry.

The second rationale for fault examined and rejected by the drafters is whether fault is “a
source of compensation for harms caused by wrongful conduct.”'? However, financial loss
traceable to marital misconduct is already compensated.'* Thus, the only purpose of fault
is to compensate for nonfinancial loss, but that would “employ standards that are simply
too vague to serve any purpose clearly.”'” Marital misconduct would compensate only for
either emotional loss or pain and suffering, both of which can be adequately compensated
in tort, the drafters maintain.

The drafters dismiss further consideration of whether to allow assertion of tort claims
in dissolution proceedings as a “procedural issue[ ] beyond the scope of these Principles.”°
It is not clear that allowing the joinder of tort claims with marital dissolution would lower
“the procedural or transactional hurdles” to asserting such claims.!” “Daily life is full of acts
that meet the formal elements of battery [or other torts] . .. [and] which are not pursued
to judgment” and this is a good thing, the drafters believe.'® The drafters do not wish
to “encourage more tort suits by allowing those otherwise disinclined to sue to add their
possible claims to forms that the state requires them to file for other reasons.”'” The drafters
consider the possibility of tort claims for marital misconduct and acknowledge that with
the “general demise of inter-spousal tort immunity, battery claims between spouses face
no special legal obstacles.”’ However, they admit that claims for intentional infliction
of emotional distress (“IED”) are more complicated; they generally favor rejecting such
claims if based only on emotional damage rather than physical battery because IIED claims
boil “down to the one element of ‘outrage.”” In cases of physical battery causing emotional
harm as well, ITED claims are, for the drafters, merely redundant.

The drafters note, with approval, that IIED claims based on adultery have often
been rejected, “as courts conclude that unfaithfulness in all its variations is inadequate
to support recovery under the outrageousness standard.””! “Regulation of commer-
cial interactions can rely on established conventions of public behavior as well as the
understanding that the actors enter the relationship with a financial purpose that both
bounds and explains the range of acceptable conduct.” Marriages, the drafters insist, are
different.

The drafters review two cases that illustrate the degree of judicial intrusion into intimate
relationship details necessary to establish ITED claims at divorce, and the subjectivity that
is required in assessing such claims.”” The drafters believe that if the “social norm against

13 princIpLES § 1, Topic 2, at 52. 14 priNncrpLES § 4.10.

15 princIPLES § 1, Topic 2, at 52. 16 priNcIPLES § 1, Topic 2, at 53.

17 princIPLES § 1, Topic 2, at 53-57. 18 priNcIPLES § 1, Topic 2, at 53.

19 PriNcIPLES § 1, Topic 2, at 54. 20 princrpLEs § 1, Topic 2, at 54 (footnote omitted).

21 priNcCIPLES § 1, Topic 2, at 56, 58.
22 princrpLEs § 1, Topic 2, at 5861 (citing Hakkila v. Hakkila, 812 P.2d 1320 (N.M. Ct. App. 1991) and Massey v.
Massey, 807 S.W. 2d 391 (Tex. App. 1991)).
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spousal beating is sufficiently strong,” recovery will be allowed for its violation under
tort (battery) claims.””> While they agree that emotional harms may also be inflicted, they
ordinarily should not be the basis for any legal recovery since lawyers will “see more strategic
advantage in making such claims,” and family law should not “invite the kind of claims
with which the tort law has had such difficulty.”

The drafters also consider whether forfeiture might be an alternative to marital miscon-
duct or tort claims as it “avoids the difficulty of placing a dollar value on misconduct.””*
Forfeiture might apply to a claimant who is tempted to murder his spouse, but only pro-
hibits him from obtaining a share of the former spouse’s interest — it does not require him
to give up his own interest. The drafters oppose forfeiture because the results would not
always do equal justice to the spouses or their families.

Thus, the drafters conclude that, apart from situations resulting in financial “waste” or
causing special needs, marital misconduct should not be allowed in awarding property or
alimony “because the potentially valid functions of a fault principle are better served by
the tort and criminal law, and attempting to serve them through a fault rule risks serious
distortions in the dissolution action.”” “[P]unishment of bad conduct...is generally
disavowed even by fault states” and “compensation for the nonfinancial losses imposed by
the other spouse’s battery or emotional abuse, is better left to tort law.” Property allocation
and alimony rules are designed for purposes for which consideration of marital misconduct
is inappropriate. “In the dissolution of a short marriage, the dominant principle is to return
the spouses to the premarital situations.” In longer-duration marriages, a second purpose
of dissolution law is to provide some remedy to the “financially more vulnerable spouse
in recognition of their joint responsibility for the irreversible personal consequences that
arise from investing many years in the relationship.”*®

“In a system of no-fault divorce . . . duration [of marriage] provides a valid benchmark
for assessing the extent of this joint responsibility.”?” The drafters believe that it will be
the “unusual case in which the fairness of the result will be improved by a judicial inquiry
into the relative virtue of the parties’ intimate conduct.” The introduction of fault into
dissolution will (1) provide a remedy less adequate than tort; (2) make the outcome of
the dissolution litigation less predictable; and (3) give the parties an incentive to raise
inappropriate misconduct claims.

B. Specific Problems with the Drafters’ Critique of Fault

The discussion of marital misconduct in Chapter 1 of the PrRiNcIPLES makes several valid
points. This includes the undesirability of giving parties an incentive to turn dissolution
proceedings into “spitting matches” in which all the misbehaviors of the spouses are
reviewed in excruciating detail to establish who did what embarrassing things and to
obtain a declaration of comparative moral rectitude. The potential for abuse of discretion
in comparative fault, the potential unfairness of subjective investigations into whether
the parties violated their own subjective standards of appropriate spousal behavior, and
the potential injustice of absolute rules are well described. For the most part, however, the
drafters’ treatment of fault largely mirrors the approach settled on twenty-five to thirty

23 PrINCIPLES § 1, Topic 2, at 63. 24 priNcIPLES § 1, Topic 2, at 64—66.
25 PrincrpLEs § 1, Topic 2, at 66. 26 PrincrpLES § 1, Topic 2, at 66 (emphasis added).
27 PrINCIPLES § 1, Topic 2, at 66-67.
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years ago,”® and fails to address contemporary concerns about protecting community

standards of minimum levels of spousal behavior.

There are a number of problems with the drafters’ critique of fault in awarding property
and alimony in dissolution proceedings. First, while there is a very strong and diverse liter-
ature considering fault in marital dissolution,* the? PrincrpLEs fail to either adequately
review or seriously engage the arguments that support the use of “fault” in various aspects
of marital dissolution. Second, the reliability of factual data relied upon by the drafters
is questionable in some cases. For example, the drafters’ state-by-state characterization of

28 See Uniform Marriage and Divorce Act, 9A U.L.A. Pts. T & II (2004-2005); Robert J. Levy, A Reminiscence
About the Uniform Marriage and Divorce Act and Some Reflections About Its Critics and Its Policies, 1991 BYU L.
REv. 43.

29 See, e.g., Peter Nash Swisher, The ALI Principles: A Farewell to Fault — But What Remedy For the Egregious Mar-
ital Misconduct of an Abusive Spouse?, 8 DUKE J. GENDER L. & PoL’y 213, 230 (2001) (“[L]egal consistency
and predictability can be bought at too high a price, if there is no fault-based exception to the general rule
for the serious or egregious marital misconduct of a spouse.”); Michael A. Robbins, Divorce Reform: We Need
New Solutions, Not a Return to Fault, 79 MicH. B.J. 190, 191 (2000) [hereinafter Robbins, Divorce Reform]
(“If we really want to reduce the divorce rate, we need to find the causes of divorce and work on resolving
them. This could be accomplished in three ways: [t]hrough education and counseling[;] [t]hrough reform of
our divorce laws[;] [t]hrough reform of our court system[.]”); Jane Biondi, Who Pays for Guilt?: Recent Fault-
Based Divorce Reform Proposals, Cultural Stereotypes and Economic Consequences, 40 B.C. L. Rev. 611, 631 (1999)
(“[T]he moral rhetoric of fault-based divorce reform serves to distract reformers from the economic inequality
caused by gender-neutral divorce laws in a gender-biased world. Fault-based divorce laws and proposals do not nec-
essarily allow for greater financial protection for women and children . . . Economic reforms must rest on guidelines
designed to result in equal financial outcomes for both men and women after divorce to eradicate the post-divorce
poverty that disproportionately affects women and children.”); Laura Bradford, Note, The Counterrevolution: A
Critique of Recent Proposals to Reform No-Fault Divorce Laws, 49 STAN. L. REv. 607, 635 (1997) (Bradford argues that
“[t]he current divorce regime clearly requires reform” and that, although the “proposed fault-based schemes fall
short,” they are worth considering because many of them take into account mechanisms such as counseling, waiting
periods, and education before both marriage and divorce); J. Herbie DiFonzo, Alternatives To Marital Fault: Legisla-
tive and Judicial Experiments in Cultural Change, 34 Iparo L. Rev. 1 (1997) (explaining that neither fault nor no-fault
has proven healthy for society, and suggesting that perhaps the law should require mutual consent and/or waiting
periods before divorce is finalized); Peter Nash Swisher, Reassessing Fault Factors in No-Fault Divorce, 31 Fam.
L.Q. 269 (1997) (critique of absolute no-fault); Barbara Bennett Woodhouse, with Comments by Katharine T.
Bartlett, Sex, Lies and Dissipation: The Discourse of Fault in a No-Fault Era, 82 Geo. L.J. 2525, 2526-27 (1994)
[hereinafter Woodhouse, Sex, Lies, and Dissipation] (suspending the author’s “‘fear of fault”” and admitting that
no-fault divorce “tends to reduce marriage to a calculus that considers economic harms, but not violations of
physical integrity, intimacy, or trust” and suggests that no-fault divorce “seems in danger of forgetting both
the rhetoric and the remedies for addressing good and bad marital conduct and abuses of trust in intimate
relationships”); Lynn D. Wardle, No-Fault Divorce and the Divorce Conundrum, 1991 BYU L. Rev. 79 [here-
inafter Wardle, Divorce Conundrum] (presenting a critique of no-fault divorce for failing to achieve the goals
of the divorce reform movement and recognizing the dilemma of making divorce accessible without making
it so permissive as to undermine marriage); Margaret F. Brinig, Status, Contract and Covenant, 79 CorRNELL L.
Rev. 1573, 1573 (1994) (family law should not be viewed as a “nexus of contracts” because doing so misses
the critical roles families play in providing intimate human contact); Lynn D. Wardle, Divorce Violence and
the No-Fault Divorce Culture, 1994 UtaH L. Rev. 741, 774-75 [hereinafter Wardle, Divorce Violence] (“The
nexus between violence and no-fault divorce litigation merits further examination. The theoretical and empirical
connection between the no-fault divorce culture and the no-fault divorce legal system should be explored by
social scientists as well as legal scholars.”); Allen M. Parkman, Reform of the Divorce Provisions of the Marriage
Contract, 8 BYU J. Pus. L. 91, 106 (1993) (“The introduction of no-fault divorce has resulted in a deteriora-
tion in the financial condition of many divorced women and their children and a reduction in the quality of
family life. . . This situation could be improved by viewing marriage as a contract and recognizing that a con-
tractual remedy can improve social welfare.”); see also Catherine Mazzeo, Note, Rodriguez v. Rodriguez: Fault
as a Determinative Factor in Alimony Awards in Nevada and Other Community Property Jurisdictions, 2 Nev. L.J.
177 (2002) (suggesting alternatives to either a pure fault-base or a pure no-fault-based method of determining
alimony).
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marital misconduct is treated with alimony and property division awards.’” This material

is very extensive but some of it is of questionable reliability. For example, the drafters
classify Utah as a “pure no-fault property almost pure no-fault alimony state.” How-
ever, as the Reporter’s Notes indicate, a statute enacted in 1995, seven years before the
PrincipLEs were finally published, explicitly allows divorce courts to consider “the fault
of the parties” in awarding alimony.’! In 1998, four years before the PRINCIPLES were
published, the Utah Court of Appeals explicitly affirmed that fault may be considered in
awarding alimony.”” In light of that statutory standard, as well as actual judicial application
of it, the drafters’ inaccurately characterized Utah as an “almost pure no-fault alimony”
state.”

Similarly, the drafters emphasize the risk of barring alimony after adultery, but cite
only four states that take that position. They cite eleven states in which adultery is an
“appropriate consideration” that may reduce alimony but is not a complete bar, and two
states somewhere in between these two positions.”® Thus, the drafters base their fear of an
absolute rule upon a straw man, selecting the most extreme form of the rule that was in
effect in only four states at the time. The drafters finesse the point that the emotional loss
and pain and suffering are not compensable under tort law in all states.

The drafters also suggest that marital misconduct consideration is waning in dissolution
proceedings, while they admit that thirty states allow consideration of marital misconduct
in both alimony and property disputes (fifteen states), or in alimony but not property
contests (twenty-two always consider fault in alimony awards and eight rarely do).” The
general description and conclusions drawn by the drafters sometimes contradict the data
they provide. The drafters’ evaluation of state law reflects some wishful thinking or strategic
exaggeration, rather than accurate and unbiased presentation. Third, the consideration of
punitive and tort dimensions of marital misconduct without any consideration of contract
perspectives is a significant omission.”® It is curious that the drafters do not analyze marital
misconduct as a potential contract-based claim. Marriage is a contract, and breach of
contract may be more apt than either tort or criminal law. Contract might also be a better
analogy for marriage relations, insofar as it is viewed as containing some publicly-imposed
contract elements which the parties cannot alter, much as minimum wage standards apply
to employment agreements.

Finally, the drafters’ emphasis on economic considerations is distorting. Endorsing tort
claims in lieu of considering marital misconduct in dissolution, the drafters note that ITED
claims have “most often been used to police relations between actors in a commercial con-
text, enforcing a minimal requirement of decency and fair procedure as between landlords
and tenants, creditors and debtors, and employers and employees.”’ Precisely! The fact

30 princIPLES § 1, Topic 2, at 68-82.

31 PrincrpLEs § 1, Topic 2, at 74. This statute is now Utan Cobe ANN., § 30-3-5(8)(b) (2005) (internal quotation
marks omitted).

32 See, e.g., Childs v. Childs, 967 P.2d 942, 946 (Utah Ct. App. 1998) (“Although not required, the court may consider
fault in determining alimony.”). Since then, another appellate decision has again confirmed the propriety of
considering fault in Utah when allocating the economic effects of divorce. Compare Davis v. Davis, 76 P.3d 716, 718
n.1 (Utah Ct. App. 2003).

3 PrincrpLEs § 1, Topic 2, at 74 (acknowledging that “[t]here are nonetheless threads of fault occasionally appearing
in Utah law.”).

3 pPrincrpLEs § 1, Topic 2, at 49 n.82, 53. 3 PrincrpLEs § 1, Topic 2, at 43, 46.

36 priNcCIPLES § 1, Topic 2, at 43, 51-54. 37 PriNCIPLES § 1, Topic 2, at 57.
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that tort remedies can enforce decency is not a justification for rejecting consideration of
marital misconduct in divorce, but rather a reason why there is a need for something more
than mere tort remedies.’®

C. Defects in the ALD’s Evaluation of Marital Misconduct in Dissolution Proceedings

The drafters’ discussion of fault manifests seven general flaws. They are: (1) the disconnec-
tion of the PrincipLEs from the lives and concerns of parties in dissolution actions, and
other practical realities of dissolution proceedings; (2) the failure to recognize and protect
the public interest in marriage; (3) the failure to recognize and protect the unique private
interest that each spouse has in the marital relationship — apart from his or her interest in
property and emotional and physical well-being; (4) inconsistency in discussing the proper
role of moral considerations in marital dissolution proceedings; (5) misunderstanding of
the ramifications of adopting no-fault divorce grounds; (6) misunderstanding of the role
of discretion in marital dissolution; and (7) inconsistency regarding the problems of abso-
lutism in divorce proceedings.

(1) Lack of Realism. The drafters’ stance on fault is inconsistent with their general rec-
ommendation that predictability should be based upon the realities of “the concrete, indi-
vidual patterns of specific families.”* If marital misconduct is not the prime motivating,
behavior-shaping, legal-proceeding influencing factor in marital dissolution proceedings,
it certainly is one of the most important, especially when the misconduct is serious. Lawyers,
judges, and other professionals who work with divorcing parties — indeed everyone who
talks to people who recently have been involved in dissolution proceedings — understand
that marital misconduct is a large part of what concerns them. Often it is a factor they
wrestle with, frequently it is the motivation for the marriage’s breakup, and sometimes it
becomes the consuming obsession of their lives.*’ Like it or not, this is true; it is reality.
For the law to simply ignore a factual reality that is so important in the lives of so many
divorcing persons involved in the dissolution proceeding, that is so integral to why, when,
and how they pursue such proceedings, and that manifests itself in so many ways in the
tactics, claims, and defenses asserted, is both irrational and impractical. Pretending that
serious marital misconduct does not matter flies in the face of reality. It matters mightily to
the parties, and generally it matters more to the parties than most other considerations of
which marital dissolution law does take account. It will not go away just because the ALI or
existing law in some states ignores it. To disregard marital misconduct when it matters so

38 Similarly, the drafters never explain why procedural matters are beyond the scope of the project. PRINCIPLES
§ 1, Topic 2, at 53. In fact, the PRINCIPLES recommend several significant procedurals rules and clerical
provisions. See, e.g., PRINCIPLES § 207 (requiring parenting plans); Principles § 3.05 (illustrating a marginal
expenditure formula and worksheet); Principles § 6.03(2)-(3) (explaining the presumption concerning domestic
partnership); Principles app. I, Model Provision Adopting Chapter 3; Principles app. II, Model Provision Adopting
Chapter 5.

39 priNcIPLES § 1, Topic 1, at 3.

40 See generally Paul Amato & Denise Wallin, People’s Reasons for Divorcing: Gender, Social Class, the Life Course,
and Adjustment, presented at the 63rd Annual Conference of the National Council on Family Relations (2001),
available at http://biblioline.nisc.com (indicating that infidelity ranked as the number one cause of divorce); Mary
A. Dolan & Charles D. Hoffman, Determinants of Divorce Among Women: a Re-Examination of Critical Influences, 28
J. DIVORCE & REMARRIAGE 97 (1998) (concluding that, regardless of socioeconomic status, women tend to list lack
of emotional support and incompatibility as the primary causes of divorce); JupiTH S. WALLERSTEIN & SANDRA
BLAKESLEE, SECOND CHANCES 15 (1989) (“Many adults still felt angry, humiliated and rejected, and most had not
got their lives together again.”).
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much to the parties guarantees that divorce proceedings will be disconnected from reality.
Disregarding fault may make the jobs of lawyers and judges simpler, but it makes dissolu-
tion law and legal proceedings surreal, less responsive to the key issues, and less connected
to what is really happening in the parties’ lives, and therefore it makes dissolution law less
effective, less complete, and less just.

Moreover, a social consensus exists about many kinds of marital misconduct, as the
drafters themselves acknowledge.' The drafters recognize this in their own recommen-
dations to consider financial misconduct and domestic violence.*” In those contexts, they
recognize socially-established standards and respect the moral dimensions of that marital
misconduct. But when it comes to sexual infidelity and other serious misbehavior, the
drafters are unwilling to allow common consensus to be recognized or effectuated. This
distinction between acceptable and unacceptable moral consensus considerations is both
inconsistent and discriminates without justification.*

Moreover, abolition of fault in allocating alimony or property will not eliminate it from
the dissolution proceeding. It merely forces it underground, to reassert itself as the under-
lying motivation for custody disputes, visitation contests, child support disagreements,
and other aspects of marital breakup. It does the legal system no good to force such a
powerful influence underground. It is much more problematic for courts and lawyers to
deal indirectly with phantom factors than to deal directly and openly with factors that
drive the parties and their litigation.**

The concern that if “fault” is considered in allocating economic consequences of divorce
it will lead to the misuse of such claims is undoubtedly a valid concern. Divorcing parties
and their lawyers already engage in a lot of “strategic” behavior. Because this is true, if
some of the strategic behavior shifts to focusing on “fault,” this will add little to the overall
amount of strategic behavior that occurs in divorce cases. The consideration of marital
misconduct can be regulated so that the incentive to engage in strategic behavior is limited,
the court’s ability to recognize and reject strategic behavior is maximized, the likelihood
of profiting from such behavior is very small, and the prospect of negative litigation
consequences resulting from such behavior offsets any temptation to engage in it. It is
neither necessary nor wise to bar absolutely all consideration of noneconomic marital
misconduct.

41 A 1998 survey by the Washington Post revealed that 88% of Americans believe that adultery is immoral, while only
11% find it morally acceptable. Washington Post/Kaiser/Harvard Survey Project, American Values: 1998 National
Survey of Americans on Values, at 4, available at http://www.kff.org/kaiserpolls/upload/14655_1.pdf (last visited Jan.
29, 2005). A Princeton Survey Research Associates/Newsweek poll in September 1996 reported that only 2% of
respondents thought that adultery was not wrong at all; 50% of those surveyed said it was wrong because it was
immoral; 25% said it was wrong because it could cause pain or break up a marriage; and 17% said it was wrong
because of the danger of AIDS or other diseases. The Roper Center for Public Opinion Research, University of
Connecticut, Question ID USPSRNEW.092196.R15. Another comprehensive survey published in 1994 reported
that across surveys 80% of all Americans strongly disapprove of adultery. ROBERT T. MICHAEL ET AL., SEX IN
AMERICA: A DEFINITIVE SURVEY 84 (1994). See also PriINCIPLES § 1, Topic 2, at 43.

42 See, e.g., PRINCIPLES § 2.07(1)(c) (citing domestic violence as relevant in custody allocation); PRINCIPLES § 1,
Topic 2, at 43—44; PRINCIPLES § 4.10; PRINCIPLES § 5.02. See generally William J. Glucksman & Kristina C. Royce,
Determining Whether to Pursue Potential Interspousal Tort Actions, 17(10) MATRIM. STRATEGIST 4 (1999) (“Most
courts appear to be moving toward the more realistic understanding of what type of behavior is unacceptable in
marriage, and have concluded that spousal abuse, although prevalent, is unacceptable.”).

43 See infra, Part I1(C), and accompanying text.

44 Wardle, Divorce Conundrum, supranote 29, at 105 (“[T]here are indications that no-fault grounds for divorce have
only caused the lying to shift (as did the hostility) from the part of the proceeding dealing with the grounds for
divorce to the collateral aspects, especially child custody and visitation disputes.”).



18 Lynn D. Wardle

(2) Failure to Recognize the Public Interest in Marriage. It has long been understood that
there are both public interests and private interests in marriage. Nearly ninty years ago,
Dean Roscoe Pound explained that those interests are separate, and that they should not
be confused with each other.*> Unfortunately, the drafters seem to conflate those sepa-
rate interests. They simply do not recognize the validity or scope of the public interest in
marriage. By comparing marital misconduct consideration to claims for IIED, the drafters
worry that allowing marital misconduct to be considered in allocating the financial con-
sequences of divorce would be very subjective, intrusive, and turn into a contest about
comparative moral rectitude in marriage, attempting to determine who was the worse
spouse.*® These are certainly legitimate concerns. However, the drafters fail to recognize
that the law can be structured to allow a less intrusive examination of individualized facts
in a marital misconduct claim than now allowed for IIED claims. As the drafters point
out, IIED claims reflect the variable and highly subjective “bounds of decency” set by the
parties in particular relationships. But establishment of a marital misconduct claim could
require proof that the spouse’s behavior fell below public standards of minimum accept-
able conduct for spousal treatment, rather than accepting spouses’ subjective, personal
standards.”” The drafters apparently forgot that marriage is indeed a public status, and
that it is a public institution with publicly determined standards of minimum acceptable
treatment of one’s spouse.

To the drafters, the content of marriage seems an entirely private subject, to be negotiated
between the spouses, such that adultery or screaming abusively might be acceptable if the
parties “negotiate” that and the victimized spouse receives in return some value for which
he or she is willing to endure adultery, emotional outbursts or, arguably, any other kind
of demeaning behavior. The drafters agree that there is a social consensus that physical
battery between spouses is not acceptable,”® and also that dissipation of assets is socially
intolerable.*’ But they are unwilling to recognize any other generally accepted standards of
minimum acceptable behavior for spouses. This is a huge factual and conceptual mistake.

The potential for abuse in consideration of marital misconduct, as the drafters’ IIED
cases illustrate,”’ only underscores the need to make the standard public, objective, and
high — rather than private, subjective, and individualized. The failings and abuses in the
ITED cases illustrate the need for a separate claim for marital misconduct and a different
conceptual approach than tort.

(3) Misunderstanding Private Relational Interests. The drafters also fail to recognize that
each spouse has a profound private interest in the relationship of marriage, and that spouses
suffer losses other than financial and emotional losses when there has been a breach of
minimum marital standards, such as infidelity.”! Such breaches cause very real damage
which goes beyond the damage that occurs when a husband and wife simply grow apart
and decide to dissolve their marriage.”” The loss is the loss of trust, and the wounds are

45 Roscoe Pound, Individual Interests in the Domestic Relations, 14 MicH. L. Rev. 177, 177 (1916) (“It is important
to distinguish the individual interests in domestic relations from the social interest in the family and marriage as
social institutions.”).

46 princIPLES § 1, Topic 2, at 51, 58-61. 47 PriNCIPLES § 1, Topic 2, at 60-61.

48 prINCIPLES § 1, Topic 2, 62-63; see PRINCIPLES § 2.03 cmt. h, at 126-27; see also PRINCIPLES § 5.02 Reporter’s
Notes to cmt. e, at 796-97.

49 PriNcIPLES § 4.10. 50 princIPLES § 1, Topic 2, at 58-64.

51 PRINCIPLES § 1, Topic 2, at 50.

52 See generally Lynn D. Wardle, Parental Infidelity and the “No-Harm” Rule in Custody Litigation, 52 CatH. U. L. Rev.
81 (2002).
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different than those that result from the simple inability or lack of desire to make a marriage
work.” The drafters view marital misconduct as merely a claim for private emotional harm
or battery, or some other tort injury, and not as injury to the parties’ unique relationship
interest. Yet there is a separate individual interest in the marital relationship apart from
the physical or financial interests.

The drafters’ inadequate understanding of marriage reflected in Chapter 1 of the
PrincipLES is based on the erroneous belief that there is no independent private interest
in the marriage qua marriage. The drafters apparently do not believe that the spouse’s
interest in his or her marriage has any independent value that should be recognized in
law. In that regard the drafters distinguish commercial relationships, believing that the
law should protect commercial relationships but should not extend protection to marital
relationships.” Yet, the social value and importance of marriage relations are just as great,
if not much greater, than those of commercial relations. It is irrational for the law to deny
compensation for real injuries done to the basic social unit of society.

(4) Inconsistency and Misunderstanding of Morality. The drafters try to distinguish causa-
tion from morality — favoring good, disfavoring evil. They fail to recognize that all causation
assessment involves some moral dimension.”> Any determination of what is “reasonable”
requires an individual and/or community moral judgment. The drafters single out the
search for causation in marital dissolution as inappropriately moralistic,”® apparently for-
getting that morality is an indispensable element of the search for “causation” in all legal
inquiry.”” Courts in all cases that find causation are, in fact, “rewarding virtue and pun-
ishing sin.”>® For example, the practice in short-lived marriages of returning the parties
to the status quo ante, noted by the drafters,”” has one significant qualification that the
drafters fail to engage in their discussion of fault — this practice is subject to adjustment
for any significant uncompensated disadvantage that the party has suffered as a result of

53 Id. at 106. 54 PriNCIPLES § 1, Topic 2, at 57-58.

%5 Roscoe Pound observed that “[1]Jaw cannot depart far from ethical custom nor lag far behind. For law does not
enforce itself. Its machinery must be set in motion. .. and guided by individual human beings [rather than by]
abstract. . . legal precept[s].” Roscoe Pound, Law and Morals 122 (Rothman Reprints, Inc. 1969) (1924), cited in
J. Jack B. Weinstein, Every Day Is A Good Day for a Judge to Lay Down His Professional Life for Justice, 32 FORDHAM
Urs. L.J. 131, 143 (2004); see also J. Jack B. Weinstein, Ethical Dilemmas in Mass Tort Litigation, 88 Nw. U. L. REv.
469, 568 (1994) (“Ethical and legal norms out of touch with real life lead not to morality but to hypocrisy, abuse,
and waste.”).

56 pPrINCIPLES § 1, Topic 2, at 51.

57 John A. Robertson, Causative vs. Beneficial Complicity in the Embryonic Stem Cell Debate, 36 ConN. L. REv. 1099, 1104
(2004) (“Moral responsibility for a wrong requires both causation and complicity. One is not morally responsible
for an event unless one has caused that event with the intention, knowledge, recklessness, or negligence necessary for
moral culpability.”); Keith N. Hylton, Slavery and Tort Law, 84 B.U. L. Rev. 1209, 1249 (2004) (“Moral arguments
should have a different flavor and should involve at least some norms that are not diminished by the mere passage
of time or by every change of circumstances. Otherwise, corrective justice theory becomes a version of economics —
practiced without the constraint of mathematical modeling.”). See also Richard W. Wright, The Principles of Justice,
75 NoTre DAME L. Rev. 1859 (2000).

8 princIPLES § 1, Topic 2, at 51-52; see also Noel B. Reynolds, The Enforcement of Morals and the Rule of Law,
11 Ga. L. Rev. 1325, 1357 (1977) (“[S]ome enforcement of morals [in law] is inevitable, and possibly even
desirable, in a society. Both sides of the traditional [debate] have admitted this.”); see generally JouN STUART MILL,
ON LiBERrTY (1859); JAMES FrTZJAMES STEPHEN, LIBERTY, EQUALITY, FRATERNITY (1967); PATRICK DEVLIN, THE
ENFORCEMENT OF MORALS (1965); H.L.A. HART, Law, LIBERTY AND MORALITY (1963); H.L.A. Hart, Positivism
and the Separation of Law and Morals, 71 Harv. L. Rev. 593 (1958); Lon L. Fuller, Positivism and Fidelity to Law —
A Reply to Professor Hart, 71 Harv. L. Rev. 630 (1958); Ronald Dworkin, Lord Devlin and the Enforcement of Morals,
75 YALE L.J. 986 (1966); Rolf E. Sartorius, The Enforcement of Morality, 81 YALE L.J. 891 (1972); RoBERT P. GEORGE,
MAKING MEN MORAL (1993).

59 PrRINCIPLES § 1, Topic 2, at 64; see also PRINCIPLES § 5.13.
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the marriage or its breakup.®” Thus, the spouse who dropped out of college to support a
husband for three or four years before the marriage broke up is generally given rehabilita-
tive alimony to allow her to recover for the educational loss resulting from her investment
in a marriage that failed and which benefited the husband who was able to continue his
education.®’ That is a significant moral consideration. Likewise, consideration of financial
waste is a moral consideration.

Ignoring marital misconduct is inconsistent with the drafters’ own position that breakup
of the marriage should be considered in dividing income streams. Why should the fact
of income disparity be considered at all in awarding one spouse part of the other’s
income, if not for moral considerations such as fairness, reliance, and protecting justi-
fied expectations? Marital misconduct may and usually does arise from and reflect exactly
those same moral considerations. The drafters’ rejection of moral misconduct generally,
but acceptance of it when it will enhance the economic well being of one gender class of
divorce litigants, seems to reflect an ideological or gender bias that neither the ALI nor the
law should endorse. It is strange to award money damages for loss of economic benefits
of a marriage, by allowing compensatory spousal alimony awards, but not award damages
for the breach of minimum standards of interspousal behavior that hastened the marital
breakdown and therefore caused the economic loss.

The drafters” description of marital breakup causation as “joint” accurately describes
some divorces where the parties have just “drifted apart.” However, it is simply erroneous
to say all divorces are jointly caused, especially when one spouse violates clear community
standards of minimum acceptable spousal behavior. In these situations, one party’s unac-
ceptable behavior is a much more serious cause of the breakup, and to suggest that the
victim spouse jointly shares responsibility is erroneous. This is no different than telling
the victim of domestic violence that her minor irritating words or behavior are “jointly
responsible” for the explosion of domestic violence that put her into a hospital, or telling
a rape victim that her flirting or immodest clothing make her “jointly responsible” for
being raped. We distinguish daily between criminal domestic violence and inappropriate
words, and between forcible sexual assault and foolish flirtatiousness. The gap between
those categories of “misconduct” is so clear, and the social consensus is so great that we do
not impute any “joint” responsibility to the victim of domestic violence or rape. Likewise,
in other areas of interspousal misbehavior, such as adultery, abandonment, child abuse,
or habitual alcohol or drug abuse, the social consensus that such behavior by married
persons is unacceptable is so strong that it separates those behaviors from the ordinary
minor indignities of imperfect marital living. To insist that causation for marital failure
is always “joint” is simply wrong. Some divorce is overwhelmingly caused by the severely
destructive behavior of one spouse. It is unjustifiable to exclude consideration of egregious
marital misconduct and to base dissolution law on the false assumption that marital failure
only results from joint, comparable fault.

The drafters are correct that the search for causation involves some element of moral
judgment, but that is true of the search for causation in all contexts, such as asking whether
a driver’s action was “reasonable” under the circumstances. The PrincipLEs would pro-
tect only economic expectations, but not other forms of behavioral or moral expectations
of the parties.” However, when we allocate financial liability for an auto accident to

%0 pRINCIPLES §5.13. 6l PRINCIPLES §5.13.
62 This is in response to PRINCIPLES § 1, Topic 2, at 49-52.
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the person who was driving drunk, we are making a moral statement. When we allo-
cate contributory fault to the speeding driver, that is a moral determination that such
behavior was inappropriate. The drafters fail to recognize the moral element of fault
in other legal contexts, and seem oblivious to the moral dimension behind determina-
tions of reasonableness, unreasonableness, liability, and immunity. The drafters’ failure to
recognize common morality in other legal contexts makes them think that recognizing
moral dimensions of behavior in the marital breakup context is unique, when in fact it
is not.

In the area of marriage it is especially important to recognize moral responsibility
because one purpose of the law is to express minimum standards of acceptable conduct
appropriate in marriage. While the law respects the parties’ privacy to a great extent, it
does not give them complete autonomy to do whatever they choose to do to each other.
The law sets a number of moral standards for behavior with regard to the conduct of the
spouses. The law does not allow the stronger spouse to abuse the weaker spouse, physically
or emotionally. The law does not allow the richer spouse to leave the poorer spouse entirely
destitute. We use the law to require the parties to support each other. The law does not
allow either spouse to abandon mutual child support responsibilities. Both spouses are
required to contribute to the extent they have the ability. At dissolution, the law enforces
many of these standards by setting guidelines for determining child support, contact with
the children of the marriage, awards of allocation of property, and so forth. The law allows
the consideration of numerous moral factors in determining these allocations. Indeed, to
consider economic fault, but not other kinds of fault, is a form of moral discrimination
in favor of economic fairness over other fairness standards and discrimination in favor of
financial responsibility over all other socially-established expectations regarding behavior
in marriage.

The ALI position that only fault linked to the financial allocation of property or alimony
on divorce is appropriate is far too simplistic. The “right” of one spouse to any financial
allocation of property owned by the other or to an income stream belonging to the other
depends upon a profound moral premise — that taking property or income belonging
to one spouse and giving it to the other is appropriate under some conditions, such as
to compensate for loss or to avoid inequity or recoup wasted assets. That is not a nat-
ural or “given” reality, but an a priori, morally-based public value premise. It depends
upon and derives from community standards concerning morally acceptable marital out-
comes. Thus, the award of alimony and property division in any case, and the adjust-
ment of such awards because of waste or need-creating marital misconduct, derives from
the very same moral source that underlies community norms about minimum accept-
able (or unacceptable) marital misconduct such as adultery, domestic violence, or child
abuse.

(5) Flawed Assumption That There Is No Place for “Fault” in “No-Fault” Divorce Systems.
Another significant flaw in the drafters’ analysis of marital misconduct is the foundational
assumption that apart from cases of waste and special need, “fault” has no place in mari-
tal dissolution proceedings because “no-fault” grounds for divorce have been universally
adopted.*® Adoption of no-fault grounds for divorce was intended to protect privacy, to
insure mutuality, to satisfy widespread concerns about forcing parties to air dirty laun-
dry, and to restore integrity to the judicial dissolution process.®* These considerations are

3 PrINCIPLES § 1, Topic 2, at 66-67. 64 Wardle, Divorce Conundrum, supra note 29, at 91-97.
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inapposite in the discussion of marital misconduct claims in the context of alimony and
property awards. These purposes do not preclude recognition of social standards of min-
imum acceptable marital behavior. No-fault grounds for divorce do not compel the repu-
diation of accountability for severe forms of marital misconduct in violation of clear
community standards.

(6) Fear and Misunderstanding of Judicial Discretion. As the drafters note, “[p]redictable
outcomes are insufficient. .. unless they are also sound.”® While rejection of marital
misconduct may enhance consistency and predictability, it does so at the cost of fairness
and justice. Yet, the drafters’ insistence that rejection of marital misconduct consideration
is necessary to curtail discretion contrasts sharply with their pervasive acceptance of judicial
discretion in other parts of the PRINCIPLES.®® As Professor Westfall observes elsewhere in
this volume, the PrRiNncIPLES “make only a limited attempt to reign in the role of judicial
discretion in determining [the] economic consequences” of divorce.”’

Proper consideration of marital misconduct would allow discretion only in determining
how much financial reallocation is appropriate for a spouse’s violation of what are clearly
community standards, such as the prohibition against adultery. It would not give judges
discretion to determine subjectively what behavior is appropriate. Since the financial con-
sequences ought to fit the circumstances and severity of transgression, it seems entirely
appropriate to leave that to the discretion of judges to decide case by case. Finally, if the
concern is that giving the judge generic power to determine “fault” or “moral misconduct”
in the abstract is a problem, the obvious solution is to limit that discretion by identifying
categories of morally unacceptable behavior by spouses toward each other.

(7) Inconsistency and Flaws About Absolutism. The argument that awards for marital
misconduct will in some cases cause injustice is based in part on the belief that absolutes
cause injustice. Thus, the drafters criticize states in which adultery precludes any award of
alimony.®® However, an absolute bar of consideration of noneconomic marital misconduct
is also an absolute rule, and also causes injustice.

Itis one thing to encourage people not to pursue all of the claims for battery or intentional
infliction of emotional distress that they could pursue. It is altogether different and unjust
to create a legal principle that would absolutely bar them from choosing whether to do so
in the divorce proceeding, which is what the drafters propose.

65 PRINCIPLES § 1, Topic 1, at 1.

%6 For example, in the realm of enforcement and adjustment of custodial responsibility, PRINCIPLES Section 2.15(1)
states that “[A] court may modify a court-ordered parenting plan ifit finds.. . . that a substantial change has occurred
in the circumstances of the child or of one or both parents and that a modification is necessary to the child’s
welfare.” According to Section 2.15(3), an “involuntary loss of income,” parental “remarriage or cohabitation,”
and “a parent’s choice of reasonable caretaking arrangements for the child” do not qualify as substantial changes
requiring modification unless “harm to the child is shown.” PriNcIPLES § 2.15(3). Section 2.15(2) allows courts
to modify a parenting plan “[e]ven if a substantial change of circumstances has not occurred” provided the court
finds “that the plan arrangements are not working as contemplated and in some specific way cause harm to the
child.” PrincipLEs § 2.15(2). Section 2.16 permits the court to “modify a parenting plan without a showing of
changed circumstances . . . if the modification is in the child’s best interests” and if the modification “reflects the de
facto arrangement under which the child has been receiving care,” “constitutes a minor modification, is necessary
to accommodate the firm preferences of a child who has attained [a uniform age set by state law],” or “is necessary
to change a parenting plan that was based on an agreement that the court would not have ordered. . . had the court
been aware of the circumstances at the time the plan was ordered, if modification is sought . . . within six months
of the issuance of the parenting plan.” PRINCIPLES § 2.16.

67 Westfall, this volume. See also David Westfall, Unprincipled Family Dissolution: The American Law Institute’s Rec-
ommendations for Spousal Support and Division of Property, 27 Harv. ].L. Pus Por’y 917, 922 (2001).

68 PRINCIPLES § 1, Topic 2, at 49 n. 82.
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Asexplained in PartI1], the better approach is to recognize clearly established community
standards about unacceptable marital misbehavior, and to consider evidence of that in
marital dissolution cases.

II. The PrincipLes Neglect of Significant Developments in the Marriage
Revitalization and Divorce Reform Movements

The other major flaw in Chapter 1 of the PriNcIPLES is its failure to examine a host
of ameliorative proposals that have been made (some of which have been adopted)
in many states to make parties aware of alternatives to divorce and give them both
the time and incentive to consider those options before getting onto the “fast-track
assembly line” of unilateral no-fault divorce. Included are: (1) mandatory mediation,”
(2) other forms of alternative dispute resolution,”’ (3) therapeutic jurisprudence,’!
4) different procedures for parties with children than for parties without children,’?
5) waiting periods,”’ (6) premarital counseling,”* (7) covenant marriage approaches
now adopted in Louisiana, Arizona, and Arkansas),” (8) general marriage education

(
(
(

% See, e.g., Maggie Vincent, Note, Mandatory Mediation of Custody Disputes: Criticism, Legislation, and Support, 20
Vr. L. Rev. 255, 263 (1995); Penelope E. Bryan, Killing Us Softly: Divorce Mediation and the Politics of Power,
40 Burr. L. Rev. 441, 523 (1992) (opposing mediation in divorce cases because it shifts focus “from rights to
relatedness.. . . [and thus it] endangers divorcing women and reinforces male dominance. Mediation proponents
seductively appeal to women’s socialized values by speaking softly of relatedness. Yet mediation exploits wives by
denigrating their legal entitlements, stripping them of authority, encouraging unwarranted compromise, isolating
them from needed support, and placing them across the table from their more powerful husbands and demanding
that they fend for themselves.”); see also Roselle L. Wissler, The Effects of Mandatory Mediation: Empirical Research
on the Experience of Small Claims and Common Pleas Courts, 33 WILLAMETTE L. REV. 565, 601 (1997); Margaret F.
Brinig, Does Mediation Systematically Disadvantage Women?, 2 WM. & MARY J. WoMEN & L. 1, 33 (1995); Alison E.
Gerencser, Family Mediation: Screening For Domestic Abuse, 23 FLA. ST. U. L. Rev. 43, 68 (1995); Craig A. Mcewen
et al., Bring in the Lawyers: Challenging the Dominant Approaches to Ensuring Fairness in Divorce Mediation, 79
Minn. L. Rev. 1317, 1322-23 (1995); Trina Grillo, The Mediation Alternative: Process Dangers for Women, 100 YALE
L.J. 1545, 1610 (1991). These perspectives about mediation underscore the richness and diversity of the mediation
literature that was simply ignored by the drafters.

70 See generally Andre R. Imbrogno, Arbitration as an Alternative to Divorce Litigation: Redefining the Judicial Role, 31
Capr. U. L. Rev. 413 (2003); Jacqueline Kong & Jamie Olson, Divorce in the Child’s Best Interest: Alternative Dispute
Resolution Methods for Resolving Custody Issues, 4-SEP Haw. B.J. 36 (2000); Hanley M. Gurwin, Divorce Arbitration
in the 1990s, 19-SpG. Fam. Abvoc. 29 (1997). Faith-based conciliation services are also available. See generally Glenn
G. Waddell & Judith M. Keegan, Christian Conciliation: An Alternative to Ordinary ADR, 29 Cums. L. Rev. 583
(1999).

71 See generally Davip B. WEXLER & BRUCE ]. WINICK, Essays IN THERAPEUTIC JURISPRUDENCE (1991);
C. J. Judith S. Kaye, Policy Essay, Delivering Justice Today: A Problem—Solving Approach, 22 YALE L. & PoL’y
Rev. 125 (2004); but see, Morris B. Hoffman, Therapeutic Jurisprudence, Neo Rehabilitationism, and Judicial
Collectivism: The Least Dangerous Branch Becomes Most Dangerous, 29 Forpuam Urs. L.J. 2063, 2091-92 &
n.120 (2002).

72 See generally Betsy J. Walter, Lesbian Mediation: Resolving Custody and Visitation Disputes when Couples End Their
Relationships, 41 Fam. Ct. Rev. 104, 109 (2003).

73 See, e.g., Elizabeth S. Scott, Rational Decision-making About Marriage and Divorce, 76 Va. L. Rev. 9, 7678 (1990).

74 The Florida Marriage Preservation and Preparation Act offers a reduction in the price of marriage licenses and waiver
of the three-day waiting period to couples who undergo at least four hours of training in a “premarital preparation
course,” and requires couples who file for divorce to attend a “Parent Education and Family Stabilization Course”
addressing the legal and emotional impact of divorce on adults and children, financial responsibility, laws on child
abuse or neglect and conflict resolution skills. FLa. STaT. ANN. §§ 741.0305 (fee reduction); 741.04 (waiver of
waiting period); 61.21 (parent education course).

75 Katherine Shaw Spaht, What’s Become of Louisiana Covenant Marriage Through the Eyes of Social Scientists, 47 Loy.
L. Rev. 709 (2001) (providing an overview of covenant marriage in Louisiana).
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programs,’® and (9) special assistance for low-income or special-needs couples, such as
those provided by the so-called “marriage initiatives” of the Clinton and Bush welfare
reforms,”” etc.

There is already a significant and growing marriage revitalization movement in the
United States.”® There is also, nationwide, a growing “trend toward offering families access
to services to address their underlying problems, such as domestic violence, substance
abuse, mental health issues [that] brings a host of service providers into the dispute,””’ and
to assist couples to address foundational issues, such as the parties’ lack of communication
skills, self-control skills, financial management skills, or patience, inadequate child rearing
skills, and the inability to cope with the need to compromise. During the past decade, every
American state has had at least one government program or policy change intended to
strengthen marriage or two-parent families.*” Three states have adopted and other states
have considered adopting “covenant marriage” laws that allow couples to make a stronger
commitment to marriage when they wed. Covenant marriage requires that couples:
(1) obtain premarital counseling; (2) specifically choose covenant marriage; (3) seek mar-
ital counseling before filing for divorce; and (4) get divorced only for serious breaches of
marital covenants like adultery or violence.?’ Other recent state marriage revitalization
and divorce reform proposals include proposals to (1) replace no-fault grounds with mar-
ital misconduct-based divorce laws; (2) require premarital and/or predivorce counseling;
(3) make fault a more substantial consideration in all economic aspects of divorce;
(4) legalize private contract (precommitment) penalties and rewards to promote marriage-
maintaining behavior; (5) give couples the option to choose a more committed form of
marriage; or (6) impose additional divorce procedures or limitations when children are
involved.*

Moreover, supporting and strengthening marriage is a highlight of President Bush’s wel-
fare reform “marriage initiatives.” Pending legislation in the United States proposes at least
$100 million in funding for healthy marriage education, including matching grants for high
school marriage and relationship skills programs, marriage education skill development
programs, premarital education for engaged couples, marriage enhancement programs,
divorce reduction, and marriage mentoring.®’

76 Florida’s Marriage Preservation and Preparation Act requires all high school students in the state to be given
instruction in “marriage and relationship skills education.” FLa. STAT. ANN. §§ 741.0305 (fee reduction); 741.04
(waiver of waiting period); 61.21 (parent education course).

77 See, e.g., Martha C. Nguyen, Welfare Reauthorization: President Bush’s Agenda, 9 Gro. J. oN PoverTY L. & PoL’y
489 (2002); Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104-93, § 104
(codified at 42 U.S.C. § 601 (1996)).

78 See generally Lynn D. Wardle, Divorce Reform at the Turn of the Millennium: Certainties and Possibilities, 33 FaM.
L.Q. 783, 788-91 (1999) [hereinafter Wardle, Divorce Reform].

79 Karen Oehme & Sharon Maxwell, Florida’s Supervised Visitation Programs: The Next Phase, 78 FLa. B.J. 44 (2004).

80 Theodora Ooms, Stacey Bouchet & Mary Parke, Beyond Marriage Licenses: Efforts to Strengthen Marriage
and Two-Parent Families. A State-by-State Snapshot, Center for Law and Social Policy (2004), available at
http://www.clasp.org/publications/beyond marr.pdf.

81 See Spaht, supra note 75. 82 Wardle, Divorce Reform, supra note 78.

83 See Personal Responsibility, Work, and Family Promotion Act of 2003, H.R. 240, 109th Cong., 1st Sess. (2005);
Personal Responsibility and Individual Development for Everyone Act, S. 667, 108th Cong., 1st Sess. (2005)
(“PRIDE Act”) (as of September 20, 2005, both bills were still in committee). See also Julia M. Fisher, Book
Review, Marriage Promotion Policies and the Working Poor: A Match Made in Heaven? 25 B.C. THIRD WORLD
L.J. 475, 477 (2005) (“The most current version of the welfare reform bill, presently stalled in the Senate, pro-
vides $100 million a year for “healthy marriage promotion activities,” such as public advertising campaigns on
the value of marriage, premarital education, and marriage skills programs.”). See also National Public Radio,
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There are literally hundreds of “grass-roots efforts aimed at strengthening marriage”
in hundreds of “communities across the country.”®* Recent research suggests that these
community-based education and renewal programs are achieving measurable gains in
reducing divorce and strengthening marriage. For example, a recent independent evalu-
ation of Marriage Savers, a church-based marriage mentoring initiative presently active
in 186 U.S. cities, found that while divorce rates in matched counties without Marriage
Savers declined by an average of 9.4 percent over the course of seven years, divorce rates
in counties with Marriage Savers programs declined by an average of about 17.5 percent
over the same period of time.®

These developments have not been happening in a forgotten corner. In 1996, four
years before the adoption of the PrincIpPLES, the Clinton Administration adopted the first
“marriage initiative” in welfare reform,*® which has been continued and expanded under
the Bush Administration. Furthermore, there has been extensive, lively, and widespread
discussion in legal literature about the marriage revitalization movement in general,®’
and about various proposals and programs in particular,®® which could not have escaped
the drafters’ attention. Yet there is no mention about these programs in the PRINCIPLES.
Clearly, the drafters made a deliberate decision to ignore these developments.* In doing
s0, they performed a grave disservice to family law.

III. The Need to Recognize Community Standards of Minimum Acceptable
Spousal Behavior Instead of “Fault” or “No-Fault”

The binary categories — fault and no-fault — are inadequate to capture the realities of marital
dissolution or to provide an adequate foundation for justice in dissolution cases. These
terms should be discarded in favor of more accurate and helpful operational concepts.

Morning Edition: Bush Seeks $1 Billion to Promote Marriage (Jan. 15,2004), at http://www.npr.org/features/feature.
php?wfld=1599045; U.S. Department of Health and Human Services, The Administration for Children and Fam-
ilies, The Healthy Marriage Initiative, at http://www.acf.dhhs.gov/healthymarriage/about/factsheets.html.

84 What’s Next for the Marriage Movement 6 (2004) (on file with author).

85 Paul James Birch, Stan E. Weed & Joseph Olsen, Assessing the Impact of Community Marriage Policies on
County Divorce Rates, 53 Fam. ReLATIONS 495 (2004) (indicating that the dissolution rate in counties with
community marriage programs is significantly lower than in matched counties without them, and that the
rate of decline of divorce is significantly greater); The Institute for Research and Evaluation, Executive Sum-
mary March 2004, available at http://www.marriagesavers.org/Executive%20Summary.htm (last visited Oct. 4,
2004).

86 Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104-93, § 104 (codified at
42 U.S.C.§ 601 (1996)).

87 See generally Katherine Shaw Spaht, Revolution and Counter-Revolution: The Future of Marriage in the Law, 49 Loy.
L. Rev. 1, 76-78 (2003); James Herbie Difonzo, Customized Marriage, 75 IND. L.J. 875, 962 (2000) (arguing that
covenant marriage is the best option for revitalizing marriage because “[t]he attempt to restore culpability analysis
to center stage in divorce proceedings will. .. succeed only in rendering divorces more antagonistic.”); Robbins,
Divorce Reform, supra note 29, at 191 (explaining that rather than returning to a dangerous fault-based system,
states should combat the divorce problem through education, counseling, and non-fault based reform of the divorce
system, together with a reform of the court system); Lynn D. Wardle, Is Marriage Obsolete?, 10 MicH. J. GENDER &
L. 189, 235 (2003); Wardle, Divorce Violence, supra note 29, at 785; Penelope Eileen Bryan, “Collaborative Divorce”
Meaningful Reform or Another Quick Fix?, 5 PsycHoL. Pus. PoL’Y & L. 1001, 1002 (1999); Pauline H. Tesler, The
Believing Game, The Doubting Game, and Collaborative Law A Reply to Penelope Bryan, 5 PsycHOL. PUB. PoL’y & L.
1018 (1999); MARTHA FINEMAN, THE ILLUSION OF EQUALITY: THE RHETORIC AND REALITY OF DIVORCE REFORM
(1991).

88 See infra Part I11, and accompanying text.

89 The drafters describe these profound developments as “largely procedural in nature, and . . . not within the scope
of this project.” PrincIPLES § 1, Topic 2, at 67.
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It is futile and unproductive to expend resources to re-solve the “fault-versus-no-fault”
debate that consumed policy makers during the 1960s and 1970s. That debate is over;
no-fault divorce has become the dominant, ubiquitous baseline standard for termination
of marriage. There is a better way. Law reform proposals today like “covenant marriage,”
mediation, marriage education, and procedural reforms in cases involving children do
not propose to abolish “no-fault” divorce, but to provide other options. Similarly, con-
sideration of community consensus-based marital misconduct will not roll back access
to divorce. Nor will it require an intrusive, subjective examination of the parties’ com-
parative moral rectitude or of their many personal failings and misdeeds. While that may
be required in tort if marital misconduct concerns public standards, in dissolution pro-
ceedings it can be objective, not subjective; specific, not general; and focused, not diffuse
or expansive.

In dissolution cases, courts should attempt to vindicate, and reinforce’, community
standards of minimum acceptable spousal behavior. The purpose is not to sort out in
excruciating detail the failings or moral defects of each party in order to reward the least
morally culpable spouse. The goal is to determine, when either spouse asserts the claim,”
whether any community standards about wholly unacceptable behavior in marriage have
been violated. Considering such violations of strongly held, widely shared community
standards would vindicate the social interest in marriage by reinforcing the community
standards, would protect those values and social interests, and would potentially deter
other spouses when they are tempted to engage in unacceptable marital behavior.

IV. Conclusion

In the PrincIPLES, the drafters observe that “[o]ne expects a nation’s family law to reflect
its cultural values.””! Yet, the PRINCIPLES clearly fail to do that because of the ALI’s
dogged refusal to consider marital misconduct, except in rare situations involving economic
misconduct. While the discussion of fault in Chapter 1 is notable, it is incomplete. Chapter 1
reflects an ideological rejection of legal accountability for marital misbehavior in violation
of clear community standards that simply refuses to engage in a full, vigorous discussion
or analysis. Indeed, the PrincipLEs reflect the cultural values of the small, ideological
homogeneous group of drafters and ALI Advisors, rather than the values of the nation.
This is clearly demonstrated by the drafters’ refusal to consider a host of other proposals
which may have the beneficial effect of strengthening some troubled marriages of unhappy
couples, and which may reduce the animosity and injustice of divorce. Programs that have
significant records of success should at least have been openly engaged and examined by the
drafters. There is no doubting that the ALT intended the PRINCIPLES to be a comprehensive
law reform proposal,” and clearly the drafters’ work is encyclopedic in scope. However,
the failure of the PriNcIPLES to consider or discuss basic, gateway requirements for filing

%0 Just because one spouse has committed domestic violence, adultery, or other socially unacceptable serious marital
misconduct does not compel the other spouse to raise the issue in dissolution proceedings. For example, spouses
may choose to privately negotiate, so as not to raise the issue, but the rule gives them a position from which to
bargain fairly in the shadow of the law. Robert Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the Law,
88 YaLE L.J. 950 (1979).

91 Tra Mark Ellman, Chief Reporter’s Foreword, PRINCIPLES, at xvii.

92 See, e.g., PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION: ANALYSIS & RECOMMENDATIONS, at 1-16 (Tentative
Draft No. 3 pt. I, 1998).
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for divorce, such as waiting periods, pre-filing requirements, early-diversion, mediation,
and other forms of alternative dispute resolution, and ameliorative dissolution procedures
constitutes a major gap in the PrincipLEs. The failure to examine so many innovative and
popular programs cannot be explained as inadvertent.

The drafters’ “fear of fault,” as Barbara Bennett Woodhouse calls it,”> blinds them
to many important and valuable developments in marriage-revitalization and divorce
reform that could improve American dissolution law. This tunnel vision also blinds them
to recognizing the need to, and strong public support for, recognizing minimum standards
of spousal conduct in marriage.

The issue today is different than it was thirty-plus years ago. Then, the issue was whether
a system of divorce that allowed individual failings and misconduct of the parties to
dominate the divorce process should be perpetuated. That kind of spitting contest was not
a particularly enlightened or pleasant way to effectuate the public interests in protecting
the minimum standards of acceptable marital behavior, and it is not surprising that it was
replaced by “no-fault” divorce reforms. But that is not the issue today, despite the drafters’
fixation. Today, the issue is whether an absolute refusal to recognize severe violations
of community norms regarding minimum acceptable and totally unacceptable behavior
by spouses should be considered in marital dissolution proceedings. Unfortunately, the
PrincipLES miss the key issues of substance and procedure by focusing on issues that
were settled a generation ago. Consequently, the ALD’s rejection of judicial consideration
of marital misconduct in connection with property division and alimony is rigid, unfair,
inadequate, out of touch with the needs of parties who file for dissolution, and oblivious
to emerging dissolution law developments in many U.S. jurisdictions.

This chapter was prepared for the October 2004 Workshop entitled “Critical Reflections on the Amer-
ican Law Institute’s Principles of the Law of Family Dissolution” held at Harvard Law School. Valuable
research assistance was provided by Brinton Wilkins, Jonathan Wardle, Vanessa Stephens, Kevin
Fiet, Eliza Ciccotti, and Ashley Valencic. Marcene Mason provided valuable production assistance.

93 Woodhouse, Sex, Lies, and Dissipation, supra note 29, at 2526 (internal quotation marks omitted).



2 A City without Duty, Fault, or Shame

Scott FitzGibbon

Imagine all the people
Living for today ...

Imagine there’s no countries
It isn’t hard to do

Nothing to kill or die for
And no religion too...

Imagine all the people
Sharing all the world. ..

You, you may say I am a dreamer
But I'm not the only one

I hope someday you’ll join us
And the world will be as one.!

The PrINcCIPLES avoid taking account of fault, as Professor Wardle details at length in this
volume.” The PRINCIPLES in this respect extend a trend of the past several decades toward
the development of the no-fault marriage, the no-fault family, and the no-faultlegal system.
There have also been tendencies toward the emergence of a no-fault public culture, a no-
fault system of social morality,” and even perhaps toward a normative psychology which
encourages the individual to maintain an attitude of continuous self-congratulation.
This chapter argues that the recognition of fault, in others and oneself, is actually a good
thing because it is inextricably linked to the remedial side of certain basic personal and
social goods. Recognition of fault has a special place with regard to marriage and the family.
How is the recognition of fault a good thing? This chapter approaches the question in
three stages. First, it considers obligation, since fault relates to violation of duty, presenting

!John Lennon, “Imagine,” available at http://lyrics.rockmagic.net/lyrics/lennon_john/imagine_1971.html#imagine
(last visited Sep. 4, 2004).

2 See generally Wardle, this volume.

3 See CHRISTIE DAVIES, THE STRANGE DEATH OF MORAL BRITAIN 43 (2004) [hereinafter DaviEs, STRANGE DEATH];
P. S. AtivaH, THE RisE AND FaLL oF FREEDOM OF CONTRACT 649-59 (1979) (noting the “decline of principles”
and of “[t]he sanctity of promises” in English life); Todd J. Zywicki, Bankruptcy Law as Social Legislation, 5 TEX.
Rev. L. & PoL. 393, 399-400 (2001) (noting an explosive growth of bankruptcy filings by individuals and families,
including many who could repay their debt without hardship). For a description of the repudiation of a “rigid”
approach to the moral order among segments of the clergy, see MicHAEL S. Rosg, GoopBYE, Goop MEN (2002).
See generally John Eekelaar & Mavis MacLean, Marriage and the Moral Bases of Personal Relationships, 31(4) J. L. &
SOC. 510 (2004).
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an account of the goods involved in having an obligation, accepting it, and acting upon
it. Second, it considers honor, broadly defined to encompass a social and political order’s
system of recognizing and appreciating the fulfillment of obligation. Third, this chapter
considers shame and depicts the ways in which shame participates, in a remedial mode, in
securing the goods of obligation and honor. The aim throughout this chapter is to develop
a fairly “high” account of the goods involved, and one which is more than instrumentalist.

Several major tendencies in nineteenth- and twentieth- century thought have tended to
detract from obligation, honor, and shame. One tendency, the relativist or ethical nihilist,
has drawn into question the objectivity of ethics.* A second tendency, the romantic, has
sometimes ascribed a harmful quality to obligation, in the Byronic view that man is best
when he is wild and free. These tendencies also derogate from fault, for the obvious reason
that if you have no obligations, you never fail to fulfill any. A third tendency enhances
excuses, expanding the scope of doctrines relating to incapacity, or for example conscien-
tious dissent, often out of a suspicion of anything “judgmental” and a general “remissive”
disposition.” A fourth tendency narrows the writ of social and political authorities which
might impose obligation and remedy fault, denying their legitimate application to private
things and promoting the preeminence of individual choice. All of these trends make their
appearance in writings about marriage and the family® and strains of them run through the
PrincipLES’ discussion of fault.” This chapter criticizes these trends, arguing that a well
established legal and social order in general, and a well constructed morality of the family
in particular, must include obligation, fault-finding, blame, retribution, and a thoroughly
judgmental attitude.

I. Obligation

Fault arises from obligation. It is a condition of having had an obligation, having failed to
fulfill it, and having had no excuse.® Thus, to understand fault, it is necessary to understand
obligation. To understand the goods that may be connected to fault and its recognition,

4 For materials on ethical relativism, see MOHAMMAD A. SHOMALI, ETHICAL RELATIVISM: AN ANALYSIS OF THE
FOUNDATIONS OF MoORALITY (2001); RELATIVISM: COGNITIVE AND MORAL (Jack W. Meiland & Michael Krausz
eds., 1982).

5 See Carl E. Schneider, Marriage, Morals, and the Law: No-Fault Divorce and Moral Discourse, 1994 UtaHu L. Rev.
503, 541-42 [hereinafter Schneider, Marriage, Morals, and the Law]:

[T]he bountiful remissiveness of so much American thought. . .. grows importantly out of the psychologic view, which
stresses the environmental causes of human behavior and the therapeutic possibilities of human life. This therapeutic
remissiveness expresses itself in popular psychologic language. People are urged to give themselves “permission” to
do things they feel constrained from doing, to avoid any feelings of guilt, to have high self-esteem (whatever their
character or behavior might otherwise warrant), to accept themselves as they are for the valuable people they are.
This remissiveness also expresses itself in the law. ...

® Consider, for example, the “nonjudgmental” attitude recommended recently by a prominent sociologist:

[Policymakers] could attempt to create policies to support and help people in whatever type of social structures they
create, giving equal credence and respect to divorced and married people, cohabiting and married couples, to children
born out of wedlockand children born to married couples, and to married and unmarried parents. * * *[S]ocial policies
need to support people as they enter into, reside within, and move to whatever pair-bond structures fit their needs
and goals. . .. Social policies must be based on respect for people’s right to choose — to live. .. within any particular
pair-bond structure.
William M. Pinsof, The Death of “Till Death Us Do Part”: The Transformation of Pair-Bonding in the 20" Century,
41(2) FAM. PROCESS 135, 151 (2002).

7 See generally Wardle, this volume.

8 See Milliken v. Fenderson, 110 Me. 306, 86 A. 174, 175 (1913) (“[I]n the language of the law and in the interpretation
of statutes, [fault] is held to signify a failure of duty, and deemed to be the equivalent of negligence.”).
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it is necessary to understand the goods involved in having obligations, recognizing them,
and fulfilling them.

A. The Nature of Obligation

“To be under an obligation signifies being tied, required, or constrained to do (or from
doing) something by virtue of a moral rule, a duty, or some other binding demand.” The
derivation of “obligation” is “obligatio,” a binding up.'’ To be under an obligation is to be
tied. It is to be bound firmly rather than just pressed gently. To be under an obligation is
to be subject to a norm which is not supererogatory —a “must” rather than a “perhaps you
should.”""

B. The Good of Having Obligations, Recognizing Them, and Fulfilling Them

To test what may be at stake here, imagine a world in which there is no obligation, or at
least a world where no one ever recognizes obligation. A city like this makes an appearance
in Plato’s Republic:'?

[There is] license in it to do whatever one wants. ... And where there’s license, it’s plain
that each man would organize his life in it privately just as it pleases him.

[T]he absence of any compulsion to rule in this city. .. even if you are competent to
rule, or again to be ruled if you don’t want to be, or to make war when the others are
making war, or to keep peace when the others are keeping it, if you don’t desire peace;
and, if some law prevents you from ruling or being a judge, the absence of any compulsion
keeping you from ruling or being a judge anyhow; if you long to do so —isn’t such a way
of passing the time divinely sweet for the moment?

And... [i]sn’t the gentleness toward some of the condemned exquisite? Or in such a
regime haven’t you yet seen men who have been sentenced to death or exile, nonetheless
staying and carrying on right in the middle of things; and, as though no one cared or
saw, stalking the land like a hero...?

And [this city] spatters with mud those who are obedient, alleging that they are willing
slaves of the rulers and nothings . . . while it praises and honors. . . the rulers who are like
the ruled and the ruled who are like the rulers....[A] father...habituates himself to
be like his child and fear his sons, and a son habituates himself to be like his father
and to have no shame before or fear of his parents...and metic is on an equal level
with townsman and townsman with metic, and similarly with the foreigner....[T]he

9 Tae Oxrorp COMPANION TO PHILosoPHY 668 (Ted Honderich ed., 2nd ed., 2005). See also GERMAIN GRISEZ,
CHRISTIAN MORAL PRINCIPLES 255 (vol. I of THE WAy oF THE Lorbp Jesus) (1983) (“Not all morally good acts are
obligatory — for example, feeding the hungry is good yet not obligatory. The reason is that an act of this kind can
have an alternative itself morally good.”). Justinian’s Institutes define “obligation,” for legal purposes, “as a tie of
law, by which we are so constrained that of necessity we must render something according to the laws of our state.”
D. J. IBBETSON, A HISTORICAL INTRODUCTION TO THE LAW OF OBLIGATIONS 6 (1999).

10 CarLTON T. LEWIS & CHARLES SHORT, A LATIN DICTIONARY 1236 (1969).

11 Gee generally Davip HEYD, SUPEREROGATION: ITs STATUS IN ETHICAL THEORY (1982); GREGORY MELLEMA, BEYOND
THE CALL OF DUTY: SUPEREROGATION, OBLIGATION, AND OFFENCE (1991). Cf. THE OXFORD DICTIONARY OF THE
JewisH ReL1GION 211 (R. J. Zwi Werblowski & Geoffrey Wigoder eds., 1997) (“DUTY (Heb., hovah), an obligation
or due.... Hovah is distinct from mitsvah, which can also signify a commendable, but not necessarily obligatory,
action....”).

12 THE RepuBLIC OF PraATO (Allan Bloom, translation, 2nd ed., 1968) [hereinafter PLaTo, REPUBLIC]. The excerpts
quoted in this chapter appear in the same sequence as in the original, but with long elisions. Dots identify the
elisions, even where the usual canons of style would call for asterisks. Here and throughout, passages are attributed
to Plato when he himself attributes them to Socrates.
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teacher. .. s frightened of the pupils and fawns on them, so the students make light of
their teachers. ... [T]he old come down to the level of the young; imitating the young,
they are overflowing with facility and charm, and that’s so that they won’t seem to be
unpleasant or despotic. ...

Then, summing up all of these things together . .. do you notice how tender they make
the citizens’ soul, so that if someone proposes anything that smacks in any way of slavery,
they are irritated and can’t stand it? And they end up, as you well know, by paying no
attention to the laws, written or unwritten, in order that they may avoid having any
master at all."?

Itisa city without nomos;'* a city without the normal bonds between citizens; a city without
duty. It is a city without what Plato calls, in a telling passage, the “necessary”:

[F]or the sake of a newly-found lady friend and unnecessary concubine [an inhabitant
of this city] ... will strike his old friend and necessary mother... [and] for the sake of a
newly-found and unnecessary boy friend, in the bloom of youth, he will strike his elderly
and necessary father. ... "

“Necessary,” (“anankaion,”) is used here in a special sense. It does not refer to what an
individual needs to keep himself alive, such as food and water, nor does it refer to what he
must do to avoid trouble. That inhabitant no longer finds his mother and father necessary
for purposes like those. Rather, the term refers to a bond or tie within a friendship or a
family. The root of “anankaion” may be “ankon,” — “arm” — and so perhaps the underlying
concept is that “necessary” people are those who grip a man by the arm, obliging him to
honor their wishes and to help them when they are in distress.'®

This city will be referred to in this chapter as the “Formless City,” following Professor
Arlene Saxonhouse, to emphasize its “blurring of form” and “forgetting of form.”"” It is a
Woodstock of a city.

There are worse places. Some people who might be crusty and paternalistic under a
different regime are “overflowing with facility and charm” under these circumstances.
Some souls that might be tough are “tender.” Some inhabitants experience their lives to
be “divinely sweet,” or at any rate they feel this way “for the moment.” The regime may
be better than the oligarchy it supplanted, and it is certainly preferable to the tyranny to
which it soon gives place.

On the other hand, Plato seems to imply that something is amiss, and the reader soon
apprehends that things are not all that they should be in the Formless City. What does a
city forfeit by jettisoning obligation? To approach this question, it helps to consider the
Aristotlean distinction between things that are instrumentally good only and those that

13 [d. at 557b-563d (Bloom translation at 235-42). The first sentence is presented as a question in the original: “And
isn’t there license in it to do whatever one wants?” But it is clear from the context that Socrates expects an affirmative
answer. He receives one and builds on it.

14 “Nomos > means “law,” especially fundamental law.

15 [d. at 574b—c (Bloom translation at 255) (Socrates poses the assertion as a question: “is it your opinion that...?”,
but clearly expects to receive an affirmative answer and approves of it once he receives one).

16 Or perhaps it refers to those whom you have grasped or embraced. See I Cesras Spicq, O. P., THEOLOGICAL
LexicoN oF THE NEw TESTAMENT 97-100 (James D. Ernst, translation, 1994). Cf. Davip Wi1GGINS, NEEDS, VALUES,
TruTH 26 (3d ed. “amended,” 2002) (discussing Aristotle’s treatment of the term in METAPHYSICS V: “Aristotle’s
contribution ... resides in his having signaled...that need [necessity] is a modal concept of a special kind and
imports the linked ideas of a situation and a non-negotiable. .. good, which together leave no alternative....”).

17 Arlene W. Saxonhouse, Democracy, Equality, and Eidé: A Radical View from Book 8 of Plato’s Republic, 92(2) Am.
Por. Scr. Rev. 273, 280 (1998) [hereinafter Saxonhouse, Democracy].
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are good non-instrumentally, between acts that we “choose for the sake of something else”
and those that we choose for themselves.'®

1. Instrumental Good

A city that forgets obligation impairs its ability to act in a decisive and coordinated manner.
For the soldier to have no obligations undermines the good of national defense. For the
parent to have no obligations undermines the good of well brought-up children. Obligation
is good, in part, for instrumental reasons.

Instrumental accounts explain a lot. Associations that shoulder important goals, such as
the military and fire department, often display highly articulated obligational structures,
whereas organizations whose product is loosely defined, — university English departments,
for example — often display looser ethical arrangements. A family that undertakes the task
of raising upstanding members of the next generation is likely to develop firmer ideas of
familial obligation than might parents who left it to the “village” to raise the children and
regarded their marriage as mainly a refuge for the heart."”

2. Beyond Instrumentalism

It seems clear that instrumentalism cannot provide the entire explanation. Imagine a world
in which there is no instrumental point to obligation. Suppose that all the good conse-
quences at which action might aim — beauty, health, pleasure, and so forth — could be as well
served without obligation as with it. Perhaps they have all been perfectly achieved already,
or perhaps the world is populated entirely by persons who do just as well in the service of
those goods without obligation as with it. Imagine that the city has no enemies and its food
supply fattens in pastures and orchards without much effort by farmers. Suppose that chil-
dren grow up perfect by nature, like flowers and butterflies. Suppose that when one citizen
injures another in a vehicular accident, a wealthy treasury unhesitatingly pays for all the
losses. Would the unfocused, feckless way of life of the Formless City then be optimal?

[H]Je...lives along day by day, gratifying the desire that occurs to him, at one time
drinking and listening to the flute, at another downing water and reducing; now practicing
gymnastic, and again idling and neglecting everything; and sometimes spending his time
as though he were occupied with philosophy. Often he engages in politics and, jumping
up, says and does whatever chances to come to him; and if he ever admires any soldiers, he
turnsin that direction; and if it’s money-makers, in that one. And there is neither order nor
necessity in his life, but calling this life sweet, free, and blessed he follows it throughout.*

Something is fundamentally amiss about the Formless City. It appears to have lost its hold
on some basic good, and to float free. Its denizen seems to be “human being lite.”

18 See ARISTOTLE, NICOMACHEAN ETHICs 1094a 18-22 (W. D. Ross, translation, revised by J. O. Urmson) in II
Tue CoMPLETE WORKS OF ARISTOTLE 1729 (]. Barnes ed., 1984) (“If, then, there is some end of the things we do,
which we desire for its own sake (everything else being desired for the sake of this), and if we do not choose everything
for the sake of something else (for at that rate the process would go on to infinity, so that our desire would be empty
and vain), clearly this must be the good and the chief good.”) [hereinafter ArRisTOTLE, NiCOMACHEAN ETHICS].

19 Cf. E. J. GraFF, WHaT Is MARRIAGE FOR? 251 (2004) (“Western marriage today is a home for the heart: entering,
furnishing, and exiting that home is your business alone. Today’s marriage — from whatever angle you look — is
justified by the happiness of the pair.”).

20 pp a0, REPUBLIC, supranote 12, at 561c—d (Bloom translation at 239-40).
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3. Non-Instrumental Goods
Consider two troublesome characteristics of the denizen of the Formless City, unsteadiness
and dreaminess.

There is no order in his life. “Jumping up,” he “says and does whatever chances to come
to him.” This is why he seems to be “human being lite.” To be fully human, a person must
acquire a certain gravitas.

To possess and exercise any virtue in its wholeness, a person must enjoy a certain
steadiness. To be fully virtuous, an action must, Aristotle states, “proceed from a firm and
unchangeable character.”! Only the self-governing, steady person, steadily reflecting and
firmly choosing, “is at one mind with himself” when he acts and puts his entire self behind
each action. Only the steady man acts “with an eye to [his] life in its entirety”** and so
embeds his action in a “complete life.”*

To recognize an obligation, especially when appetite protests, involves the subordina-
tion of the passions and the firm governance of the mind and will. Ignoring obligation
strengthens the appetites and weakens the will. Obligation is a field for self-command.

In the Summa Theologica, Saint Thomas Aquinas makes this point when he discusses
the good involved in taking a vow. What is the good of a vow, above and beyond the good
of the things you vow to undertake? Why not just do the good things without the vow?
Aquinas states that vowing adds a “necessity” which “strengthens the will.”**

“[A] vow fixes the will on the good immovably and to do anything of a will that is fixed
on the good belongs to the perfection of virtue. ...”*

The Formless City displays a quality of unreality. It is “like a many-colored cloak deco-
rated in all hues,”*® “fair and heady.””” More to the point, the denizen is himself “fair and
many-colored””® and he is a dreamer, or rather he enjoys now while awake the life that was
once the stuff of his dreams:

[TThose opinions he held long ago in childhood about fine and base things. .. are mas-
tered by the opinions newly released from slavery, now acting as love’s bodyguard. . ..
These are the opinions that were formerly released as dreams in sleep when, still under
laws and a father, there was a democratic regime in him. But once a tyranny was estab-
lished by love, what he had rarely been in dreams, he became continuously while awake.?’

21 AgisToTLE, NICOMACHEAN ETHICS, supra note 18, at 1105b—1 (Ross translation at 1746).

22 A. W. Price, Aristotle’s Ethical Holism, 89(35) MinD, NEw SERIES 338, 342 (1980) (“it must take a lifetime to display
[firm and unchangeable character] fully.”).

23 ARISTOTLE, NICOMACHEAN ETHICS, supranote 18, at 1098a 18, 1100a 5 (Ross translation at 1735 & 1738) (stating
that a “complete life” is a condition of eudaimonia (happiness)).

24 St. THOMAS AQUINAS, SUMMA THEOLOGICA II-II, q. 88, a. 6, reply to objection 2 (Vol. IT of the Fathers of the English
Dominican Province translation, 1947, at 1571) (1265) (“According to the Philosopher, necessity of coercion, in so
far as it is opposed to the will, causes sorrow. But the necessity resulting from a vow, in those who are well disposed,
in so far as it strengthens the will, causes not sorrow but joy.”). Thomas uses the term “vow” to mean a promise to
God, but the point holds for promises generally.

25 Id. a. 6¢ (“[J]ust as to sin with an obstinate mind aggravates the sin, and is called a sin against the Holy Ghost. ...”
See also JoHN FINNIS, ACQUINAS: MORAL, POLITICAL, AND LEGAL THEORY, 199 (1998) (asserting that, in a promise,
an intention is affirmed in the sense of “asserted” and also in the sense of “made firm.”)

26 ppaTO, REPUBLIC, supranote 12, at 557¢ (Bloom translation at 235).

27 Id. at 563e (Bloom translation at 242).

28 Id. at 561e (Bloom translation at 240) (“[T]his man is all-various and full of the greatest number of dispositions,
the fair and many-colored man, like the city.”).

29 Id. at 574d—e (Bloom translation at 255).
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Their dreamy mentalities afford another reason for the denizens’ “liteness.” It would not be
accurate to say that they have lost their minds altogether, but their cognition displays a dis-
ordered and episodic quality. Their thinking resembles feeling. If they attempted to account
for their lives theoretically they might identify the good with “states of consciousness.” If
they tried to compose their intellectual biographies, they might depict a series of swoops
into one cluster of emotional experiences after another.”!

Disregard of obligation may be the cause and recognition of obligation may be part of
the cure. Obligation is a component of knowledge. To recognize an obligation is to practice
the art of making firm distinctions. To conform to an obligation is to bring the matter into
one’s life and make it part of one’s experiential self.’”

Theabsence of obligation is part of what makes the city described in the Republica place of
“blurring of form” and “forgetting of form.” The residents of the Formless City experience
cloudiness of vision and thought for the same reason that they suffer from weakness of
will. They see fewer distinctions because, having been brought up in an oligarchic regime
where obligations were imposed for no good reason, they perceive no good reasons for
drawing distinctions.”® Furthermore, after they have lived the life of license for a while
there are many important distinctions that they do not wish to recognize:

[I]f someone says that there are some pleasures belonging to fine and good desires and
some belonging to bad desires, and that the ones must be practiced and honored and the
others checked and enslaved. . .. [the resident of this city] throws his head back and says
that all are alike and must be honored equally.*

30 See generally G. E. Moorg, Principia ETaica §113 (rev. ed. 1903; Thomas Baldwin ed., 1993) (“By far the most
valuable things, which we know or can imagine, are certain states of consciousness which may be roughly described
as the pleasures of human intercourse and the enjoyment of beautiful objects. *** [I]t is only for the sake of
these things — in order that as much of them as possible may at some time exist — that any one can be justified in
performing any public or private duty. ... [T]hey are the raison d’etre of virtue.”).

31 As in the life of Bertrand Russell:

Ever since my marriage, my emotional life had been calm and superficial. ... Suddenly the ground seemed to give
way beneath me. ... Within five minutes I went through some such reflections as the following: the loneliness of
the human soul is unendurable; nothing can penetrate it except the highest intensity of the sort of love that
religious teachers have preached; whatever does not spring from this motive is harmful...it follows that war is
wrong, that a public school education is abominable...and that in human relations one should penetrate to the
core of loneliness and speak to that. ***
person. For a time, a sort of mystic illumination possessed me. I felt that I knew the inmost thoughts of every-
body that I met in the street....Having been an imperialist, I became during those five minutes a pro-Boer and
a pacifist.... A strange excitement possessed me, containing intense pain but also some element of triumph....
I went out bicycling one afternoon, and suddenly, as I was riding along a country road, I realized that I no longer

At the end of those five minutes, I had become a completely different

loved Alys [his wife for six or seven years]. I had had no idea until this moment that my love for her was even
lessening.
I THE AUTOBIOGRAPHY OF BERTRAND RUSSELL 220-22 (1951).

32 The Psalms use an experiential word — yada — when they praise the knowledge of the law. See Joun Paur I, THE
THEOLOGY OF THE Bopy: HUMAN LOVE IN THE DIVINE PLAN 99 (1997) (“ “To know’ (jadaq) in biblical language
does not mean only a purely intellectual knowledge, but also concrete knowledge, such as the experience of suffering
(cfIs 533), of sin (Wis 3:13), of war and peace (Jgs 3:1; Is 59:8). From this experience moral judgment also springs:
‘knowledge of good and evil’ (Gn 2:9-17).”).

33 TERENCE [RWIN, PLATO’s ETHICS 286 (1995) (“The democratic person assumes that any discrimination between
desires involves arbitrary and unjustifiable force; for he sees that this is true of the oligarchic person’s attitude, and
sees no better basis for discrimination.”).

34 praro, REPUBLIC, supranote 12, at 561c. The above is a medley of the Bloom translation at 239 and the translation
in Arlene Saxonhouse’s Democracy, Equality, and Eidé: A Radical View from Book 8 of Plato’s Republic, supra note
17, at 280.
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II. Honor

A. The Nature of Honor

Fault arises from a failure with regard to obligation, but the ascription of fault involves not
only the wrongdoer but also those who assess his conduct. Fault and merit can be solitary,
but the ascription of credit or discredit and the communication of its ascription is a social
project. It relates to the system of honor. To understand the ascription of fault or credit it
is necessary to consider the components of a system of honor.

Honor can be parsed into four components.” The first two are the most obvious: the
honorable person fulfills his obligations;*® and the community gives him credit for doing
s0,”” according him respect, renown, praise, applause, and a generally high reputation.’
To enjoy honor as a spouse is to be true to the family and faithful to the marriage and as a
result to secure a position as a respected member of the community.

The third and fourth components involve hearts and minds. The third component
pertains to those who acknowledge the honorable conduct of others, and stipulates that
when the system of honor is functioning at its best, members of the society accord respect
for the right reasons and because they themselves are virtuous people. In the exercise of
wisdom and discernment they know of the excellences of others; and in the exercise of
justice they bestow recognition and applause. The fourth component pertains to the person
who receives respect, stipulating that when all is as it should be, he is well enough bonded
to the community to respect its opinion and appreciate its recognition.

Honor is often signaled by the attitude of the head. The honoring person may bow. The
honorable person “holds his head up” whereas the dishonored person holds it downwards.
The denizen of the Formless City, caring neither about his own honor nor that of anyone
else, “throws his head back.”*’

B. The Good of Honor

Imagine a world where people have obligations and fulfill them but where there is no
system of honor. It is a world, perhaps, of conscientious but very private people. Each

35 The following discussion owes much to PETER A. FRENCH, THE VIRTUES OF VENGEANCE 141-59 (2001) [hereinafter
FRENCH, VIRTUES].
36 The honorable person may also go far beyond the fulfillment of obligation. Often honors are conferred for heroism
and other conduct beyond the call of duty. This aspect of honor has little connection with fault and shame.
371n an imperfect system, the community might instead honor “high birth...wealth...a great house, a grand
procession of slaves and clients on the street, expensive clothes,” a “proper accent” and “elegance.” See]J. E. LENDON,
EMPIRE OF HONOUR: THE ART OF GOVERNMENT IN THE ROMAN WORLD 36-37 (1997) [hereinafter LENDON, EMPIRE
or HoNour] (describing the “system of aristocratic honour” in ancient Rome).
38 Compare DAVIES, STRANGE DEATH, supra note 3, at 43:
[I]n the past to have a good name and a good character were both necessary and sufficient for self-esteem and for
gaining the respect of others. ... This kind of respect was available to everyone, but it had to be earned. Respect was
not the cheap and impudent demand of today for automatic acceptance regardless of qualities of character or patterns
of behavior.
See generally ARISTOTLE, NICOMACHEAN ETHICS, supra note 18, at 1095b 26-29 (Ross translation at 1731-32)
(“[M]en seem to pursue honour in order that they may be assured of their merit; at least it is by men of practical
wisdom that they seek to be honoured, and among those who know them, and on grounds of their excellence....”).
39 See Ertman, this volume, for a discussion of handshakes and embraces and what these communicate about the
parties’ relationship.
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individual takes his duties to heart, but scrupulously refrains from “imposing his own
morality” on his neighbors by thought, word, or deed. Furthermore, each cares little for
what his neighbors think, looking for approbation or blame only in the mirror of his own
conscience. What would be amiss? What does a community forfeit if it fails to develop an
economy of honor?

1. Instrumental Good

Systems of honor provide carrots for those who fulfill their obligations and apply sticks to
those who shirk. By doing so, they augment the instrumental goods of obligation. Elaborate
systems of honor, complete with medals, ranks, and titles, are applied in the military and
in other organizations that serve exigent purposes.

2. Beyond Instrumentalism

Imagine away once again the instrumental goods. Suppose that each citizen so thoroughly
fulfills his obligations that enemies are repelled, conflagrations extinguished, and all other
social requirements satisfied without the incentives of credit and blame. Imagine further
that as a result, people abandon any effort to maintain an economy of honor. A hero is
treated the same as a drudge; a wise leader or prophet is accorded no better recognition
than a confused teenager. Should a villain wander in from another world and break a
window, it is soon repaired for free, and should he light a match to burn a building, the fire
is soon extinguished. Throughout, he continues to stalk the streets on the same footing as
anyone else.

What is missing in such a world? What might be lost by abandoning the practices of
honor? Plato’s Republic again proves instructive, because the Formless City has neglected
not only to fulfill obligation but also to sustain the social practices which recognize it. The
city imposes no “compulsion” to rule; it acknowledges no “compulsion” to keep the peace;
and it accords nothing but “gentleness” toward miscreants, allowing them to carry on “as
though no one cared or saw.” The odd, dreamy, “lite” quality of the inhabitants arises not
only from the repudiation of obligation but also as a consequence of the deterioration of
the system of honor.

3. Non-Instrumental Goods

A system of honor extends the non-instrumental goods of obligation, giving them special
depth and a public dimension. It holds up a mirror in which the citizen can see himself
reflected. It articulates judgments which he can consider when ruminating upon his own
conduct. Through its eyes, he can see himself as others see him, understand himself as
others do, and assess his achievements as others might. He can see and judge himself
“from the outside,” reflected in the eyes of others.*’ People care how they look and how

40 Cf. AR1STOTLE, NICOMACHEAN ETHICS, supra note 18, at 1095b 26-29 (Ross translation at 1731-32) (observing
that those who pursue honor do so “in order that they may be assured of their merit” (“at least it is by men of
practical wisdom that they seek to be honoured, and among those who know them, and on the ground of their
excellence. . ..”)). But this reference to something evaluatative, “to be assured of their merit,” seems to relate only to
a very specific kind of knowledge, the sort that might be conferred by a grade on an exam. Well developed systems
of honor give the honored person not only a sort of grade but also a substantive appraisal like a teacher’s comments.
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others judge their conduct if they are committed members of a community that maintains
an economy of honor.”’

Further, a system of honor adds to firmness of character, inviting people to fulfill their
community’s obligations, offering them participation in their community’s strengths, and
adding a social aspect to firmness of character. This is the condition that Pericles sought
to instill when he advised the wartime Athenians:

[Y]ou must yourselves realise the power of Athens, and feed your eyes upon her from
day to day, till love of her fills your hearts; and then when all her greatness shall break
upon you, you must reflect that it was by courage, sense of duty, and a keen feeling of
honour in action that men were enabled to win all this, and that no personal failure in
an enterprise could make them consent to deprive their country of their valour, but they
laid it at her feet as the most glorious contribution that they could offer.*’

Civil society is constituted by “homonoia” or unanimity in thought and intentionality.*’
Citizens agree on basic things — whether offices should be elective or whether to make
an alliance. Citizens agree not just severally, as by chance strangers on a road might each
intend to reach the same destination, but jointly and as a result of commonality of purpose
and concurrence of thought. Citizens concur in a way which involves understanding and
constancy:

[T]hey are unanimous both in themselves and with one another, being, so to say, of one
mind (for the wishes of such men are constant and not at the mercy of opposing currents
like a strait of the sea)....*

The concordance of a community is sustained through reciprocity. Each member is
invited to look into the eyes of others as into a mirror. It matters to each member that the
others participate. It matters to each member whether others will understand, accept, and
develop the firmness of character, which the community as a whole requires. The economy
of honor is a component of this affiliational structure.

III. Shame

A. The Nature of Shame

Shame lies on the delictual side of obligation and on the opprobrious side of a system
of honor. It is a reaction to the discernment of one’s own delictual state, and involves
the experience of dislocation between oneself and one’s community. It follows upon the
circumstances ofhaving had an obligation, having failed inexcusably to fulfill it, having been
detected and adversely assessed by the community, and having learned of one’s exposure

41 CompareJouN RawLs, A THEORY OF JUSTICE 441-43 (1971) [hereinafter Rawts, Justice] (“[U]nless our endeavors
are appreciated by our associates it is impossible for us to maintain the conviction that they are worthwhile. ... * **
Thus what is necessary is that there should be for each person at least one community of shared interests to which
he belongs and where he finds his endeavors confirmed by his associates. * * * This democracy in judging each
other’s aims is the foundation of self-respect in a well-ordered society.”).

42 THucYDIDES, THE PELOPONNESIAN WAR II 43 ((Crawley, translation, Modern Library ed., 1951, at 107).

43 ARISTOTLE, NIcOMACHEAN ETHIGS, supranote 18, at 1167b 2—4 (Ross translation at 1845) (“Unanimity [ homonoia)
seems, then, to be political friendship, as indeed it is commonly said to be; for it is concerned with things that are
to our interest and have an influence on our life.”).

44 Id. at 1167b 6-8 (Ross translation at 1845).
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and one’s loss of good repute. Shame follows when the miscreant is sufficiently bound to
the community to acknowledge and respect its judgment and to take it to heart.*’

Of course, people often experience shame-like feelings for very different reasons. A
mugger might experience shame as a result of having failed to steal a wallet — ashamed, in
other words, of not having violated an obligation. Many people seem to become ashamed
about things that are not disgraceful, such as being poor, unpopular, or unemployed.
Therefore, the definition set forth above identifies a “high” or central case of shame, the
sort of shame that can fit into the analysis which follows and which participates in the
social good.*® Defective economies of honor and shame are discussed briefly in Parts [V
and V of this chapter.

B. The Good of Shame

Shame participates in the good of knowledge in one of its most painfully difficult forms,
namely, knowledge of oneself as delictual, imperfect, and morally flawed. A society that
develops an economy of honor and shame holds up a mirror to fallen mankind. It provides
the external point of view that is necessary for the development of full self-knowledge.
Gabrielle Taylor notes: “in feeling shame the actor thinks of himself as having become an
object of detached observation, and at the core to feel shame is to feel distress at being seen
atall.”*’ Peter French observes: “It is that point of view — of seeing oneself as being seen or
possibly being seen in a certain way, as exposed — that motivates the self-critical and self-
directed judgment that produces shame reactions.”*® Shame leads to the reestablishment
of modesty and the restoration of a character which is perceptive in self-appraisal and firm
in matters of conduct.

Shame supports the legal order. As Plato says in The Laws, shame secures obedience:
“[w]hen ignoble boldness appears, . .. [the laws of a good lawgiver] will be able to send in
as a combatant the noblest sort of fear accompanied by justice, the divine fear to which we
give the name ‘awe’ and ‘shame’”*’

Shame, with its roots within the family, secures obedience in Plato’s Republic, not in the
Formless City but under another regime where:

an older man will be charged with ruling and punishing all the younger ones....And
further, unless rulers command it, it’s not likely that a younger man will ever attempt to

45 See ARISTOTLE, RHETORIC, at 1383b 13 et. seq., in II THE COMPLETE WORKS OF ARISTOTLE 2152, 2204-05 (W.
Rhys Roberts, translation, J. Barnes ed., 1984) (“Shame may be defined as pain or disturbance in regard to bad
things. .. which seem likely to involve us in discredit; and shamelessness as contempt or indifference in regard to
these same bad things. If this definition be granted, it follows that we feel shame at such bad things as we think are
disgraceful to ourselves or those we care for. These evils are, in the first place, those due to badness. ... [Examples
include] having carnal intercourse with forbidden persons. . .. * * * Now since shame is the imagination of disgrace,
in which we shrink from the disgrace itself and not from its consequences, and we only care what opinion is held
of us because of the people who form that opinion, it follows that the people before whom we feel shame are those
whose opinion of us matters to us. Such persons are: those who admire us, those whom we admire, those by whom
we wish to be admired, those with whom we are competing, and those whose opinion of us we respect.”).

46 Arguments for an objectivist account of shamefulness and an objectivist/subjectivist account of self-respect are
presented in Martha Craven Nussbaum, Shame, Separateness, and Political Unity: Aristotle’s Criticisms of Plato, in
Essays oN ARISTOTLE’S ETHICS 395, 398 et seq. (Amélie Oksenberg Rorty ed., 1980).

47 GABRIELLE TAYLOR, PRIDE, SHAME AND GUILT: EMOTIONS OF SELE-ASSESSMENT 60 (1985).

48 FrENCH, VIRTUES, supra note 35, at 152.

49 TuE Laws oF PLaT0 671d (Thomas L. Pangle, translation, 1980, at 53-54). See generally Eric A., POSNER, LAW AND
Sociar Norms (2000) ch. 6 (“Status, Stigma, and the Criminal Law”).
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assault or strike an older one. And he won'’t, I suppose, dishonor one in any other way.
For there are two sufficient guardians hindering him, fear and shame: shame preventing
him from laying hands as on parents, fear that the others will come to the aid of the man
who suffers it, some as sons, others as brothers, and others as fathers.”®

A society that deploys awe and shame can often secure compliance with the laws in this
way more effectively than through the threat of criminal sanctions. Shame is, as Plato says,
a “guardian.”

Shame is personal and involves the heart in a way that may not be the case with the
penalties imposed by law. Pope John Paul II observed:

[S]hame is a complex experience. .. in the sense that, almost keeping one human being
away from the other (woman from man), it seeks at the same time to draw them closer
personally, creating a suitable basis and level in order to do so.”!

A system of honor facilitates restitution, reparation, reconciliation, and the other steps
that may be necessary to set things straight. It includes the practices of acknowledging,
confessing, apologizing, and repairing delicts. On the other side of the equation lie the
practices of recognizing fault, accepting apologies, calibrating the appropriate sort of resti-
tution, and letting bygones be bygones once restitution has been made. Shame leads to
repentance, reconciliation, rehabilitation, and the recovery of honor. Shame leads on to
redemption.

IV. Shamelessness and the Shameless City

The shameless person detaches himself from the system of honor. His disposition toward
the ministrations of the authorities is mutinous. He does not care whether he leads an
acceptable life or about how his community assesses his conduct. He has no intention of
apologizing for his faults or making restitution for his wrongs, and he has no interest in
reconciliation or redemption. Once again, the Formless City is instructive, since its denizen
“has no shame before. .. his parents.”””> Shamelessness might be defined as indifference
to the opinion of the community and a repudiation of its system of honor, at least inso-
far as that system generates adverse conclusions about oneself. Coriolanus exemplified
shamelessness when he turned his back on the people of Rome.>

The trajectory of the Formless City extends to a point where shamelessness is not
only individual but public, mutual, and collective. Persons who would normally exercise
authority and reward merit with honor, and punish delictual conduct with disgrace and
shame, no longer command respect and perhaps, eventually, no longer expect it. The
rulers try to be like the ruled. “[T]he teacher...is frightened of the pupils and fawns on
them. ... [T]he old come down to the level of the young; imitating the young, they are
overflowing with facility and charm. ... ”**

Public opinion — that commonality of will and reason which lies at the foundation of
the political community™ — decomposes to the extent that people no longer care whether

30 PraTO, REPUBLIC, supra note 12, at 465 a-b (Bloom translation at 144).

51 JouN Paut II, OrIGINAL UNITY OF MAN AND WoMAN: CATECHESIS ON THE Book OF GENESIS 93 (1981).
52 PLATO, REPUBLICG, supra note 12, at 562¢ (Bloom translation at 241).

53 WiLLIAM SHAKESPEARE, THE TRAGEDY OF CORIOLANUS act ITI, sc. 3.

4 PLaTO, REPUBLIC, supra note 12, at 563 a—b (Bloom translation at 241).

%5 Supra Part TI(B).
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some avoid service when the city is at war or behave belligerently when the city is at peace
or whether persons convicted of crimes take their places in the public square without
distinction from the innocent. The political and social economy of honor deteriorates.
Perhaps some cities follow this course because they lose confidence in the validity of moral
conclusions generally, or because they conclude that it is an inappropriate exercise of
political and social position to “inflict” judgments on other citizens, even in an informal
way. Perhaps they set a very high value on self-esteem and concur on making their social
order into one great mutual admiration society.”

The formation of conclusions as to merit and demerit is abandoned. The city accedes to
what Christie Davies, in his recent book The Strange Death of Moral Britain, characterizes as
“the cheap and impudent demand of today for automatic acceptance regardless of qualities
of character or patterns of behavior.””” The city no longer confers honor or dishonor, no
longer discerns fault, and no longer inspires shame.”

A shameless denizen of a shameless city has no “critical audience,” no external point
of view from which to assess himself. The mirror reflects a wavering and dreamy
image. Bereft of self-understanding, he has little hope of recovery. Inhabiting a city
that lacks a well constructed system of honor, he finds at hand no facilities for
rehabilitation.

V. The Shameful City

A city may develop a false economy of honor, according to which the meretricious accom-
plishments of temporary flute-players and pseudophilosophers earn everyone his five min-
utes of fame. Or progressing still further, a city might develop an economy of dishonor.
In a shameful city, fulfillment of obligation incurs disrespect rather than admiration. The
shameful city “spatters with mud those who are obedient, alleging that they are willing
slaves of the rulers and nothings.”*” It assaults modesty. It rewards disregard of obligation
and magnificence in the indulgence of vice with praise and admiration and perhaps even
celebrity status.

VI. The Family

A. Obligation

To be a father or mother, or a son or daughter, or a husband or wife, is to be subject to
special duties. Family, and especially marriage, is a field for the recognition and fulfillment

%6 See RAWLS, JUSTICE, supra note 41, at 442 (“[Als citizens we are to reject the standard of perfection as a political
principle, and for the purposes of justice avoid any assessment of the relative value of one another’s way of
life. ... Thus what is necessary is that there should be for each person at least one community of shared interests to
which he belongs and where he finds his endeavors confirmed by his associates. And for the most part this assurance
is sufficient whenever in public life citizens respect one another’s ends and adjudicate their political claims in ways
that also support their self-esteem.”).

57 DAVIES, STRANGE DEATH, supra note 3, at 43 (2004).

38 Cf. id. at 208 (“There has been a decline in moralism with its emphasis on autonomous individuals who were free to
choose either virtuous innocence or deliberate guilt and to whose choices society responded with appropriate forms
of reward, protection, and penalties. It was replaced by causalism . .. namely the minimizing of harm regardless of
moral status.”).

59 praro, REPUBLIC, supranote 12, at 562d (Bloom translation at 241).
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of obligation. Professor James Q. Wilson identifies this as a universal feature of human
societies:

In every community and for as far back in time as we can probe, the family exists and
children are expected, without exception, to be raised in one. By a family I mean a lasting,
socially enforced obligation between a man and a woman that authorizes sexual congress
and the supervision of children.®

[Society] embed[s] marriage in an elaborate set of rules.. .. Those rules are largely
part of another universal feature of all human societies, the kinship system. * * * Every
society . ..surround[s] the mother-father bond with a host of customary rules and legal
provisions. [E]very society imposes rules of courtship, provides for some kind of
definition of marriage, restricts a man’s access to other women, and in many instances
requires that the marriage be arranged in advance by older family members.®!

kK

The non-instrumental goods of obligation are present in a special way within the family.
As Professor Wilson concludes:

[M]ore than a useful connection is produced by marriage, for the family, when it lasts,
does for people what no other institution can quite manage. Every person wishes to form
deep and lasting bonds with other people, bonds that will endure beyond the first blush
of romance or the early urgings of sexual desire. The family is our most important way
of creating intimacy and commitment.®*

Nothing steadies the wild adolescent spirit so thoroughly as a sustained marriage.*> You
know nothing so well in life as the spouse whom you have loved faithfully for many years.

B. Honor

Family obligations are seldom entirely private; many are social obligations as well. As
Professor Wilson states in the passage above, families involve “socially enforced obligation.”

Societies perennially care about family obligations because they discern that the family
is the “fundamental group unit of society,” as the Universal Declaration of Human Rights
calls it and the family is “the foundation on which is erected the essential structure of

60 aMEs Q. WiLsON, THE MARRIAGE ProBLEM: How OUR CULTURE HAS WEAKENED FAMILIES 24 (2002) [hereinafter
‘WiLsoN, THE MARRIAGE PROBLEM].
61 1d. at 30. 62 Id. at 31-32.
63 See EMILE DURKHEIM, SUICIDE: A STUDY IN Soc1oLoGyY 2701 (John A. Spaulding & George Simpson translation,
1951):
[B]y forcing a man to attach himself forever to the same woman [marriage] assigns a strictly definite object to the
need for love, and closes the horizon. This determination is what forms the state of moral equilibrium from which
the husband benefits. Being unable to seek other satisfactions than those permitted, without transgressing his duty,
he restricts his desires to them. . .. Though his enjoyment is restricted, it is assured and this certainty forms his mental
foundation.
Studies support this “moral equilibrium” thesis, establishing that married people are steadier employees — less
likely to miss work, less likely to show up hung-over or exhausted, more productive, and less likely to quit — and
are steadier in many other ways as well: less likely to overindulge in alcohol, drive too fast, take drugs, smoke, and
get into fights. See LINDA J. WAITE & MAGGIE GALLAGHER, THE CASE FOR MARRIAGE: WHY MARRIED PEOPLE ARE
HAPPIER, HEALTHIER, AND BETTER OFF FINANCIALLY 47-64 and 97-109 (2000); Margaret F. Brinig, Unmarried
Partners and the Legacy of Marvin v. Marvin, 76 NoTre DamE L. Rev. 1311, 131617 (2001).
64 Article 16(3), Universal Declaration of Human Rights, adopted December 10, 1948, G.A. Res. 217A (III), UN Doc.
A/810 (1948).
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social order” as Professor Wilson states.”” A “core insight of the Western tradition” has
been that:

[M]arriage is good not only for the couple and their children, but also for the broader
civic communities of which they are a part. The ancient Greeks and Roman Stoics called
marriage variously the foundation of republic and the private font of public virtue. The
church fathers called marital and familial love ‘the seedbed of the city,” ‘the force that
welds society together.” Catholics called the family ‘a domestic church,” ‘a kind of school
of deeper humanity.” Protestants called the household a ‘little church,’ a ‘little state,” a
‘little seminary,” a ‘little commonwealth.” American jurists and theologians taught that
marriage is both private and public, individual and social, temporal and transcendent in
quality . .. a pillar if not the foundation of civil society.*®

Similarly, it has been a core doctrine of the Confucian tradition that:

It is only. .. when the person is cultivated that order is brought to the family; when
order is brought to the family that the state is well governed; when the state is well
governed that peace is brought to the world.®’

Because societies care about family obligations they make them a part of their systems
of honor:

Marriage and parenthood are social institutions. A social institution is ‘a pattern of
expected action of individuals or groups enforced by social sanctions, both positive and
negative.” * * * Social institutions are vital not just because they provide some forms for
family life; they also embody specific norms that are thought to serve desirable social
ends. In the American institution of the family, members are conventionally expected,
among other things, to be affectionate, considerate, and fair, to be animated by mutual
concern, to sacrifice for each other, and to sustain these commitments for life. These
ideals compose a kind of social prescription for enduring, pacific, and considerate family
relationships which people may generally benefit by following. They also form the basis
for the social sanctions, positive and negative, which can sustain people in civilized family
life when other incentives temporarily fail.

Social institutions, then, offer patterns of behavior that channel people into family
life, that support them in their efforts to fulfill the obligations they undertake, that help
hold them to the commitments they make, and that constrain them from harming other
family members.®®

A society which, atypically, persuaded itself that the family was not a matter of civic
relevance because its functions could be performed by schools or villages would likely leave
it out of the system of honor, taking the view that marital disorders were not a matter for
public concern, and that marital misconduct, even of a flagrant nature, was no obstacle to

65 See WiLSON, THE MARRIAGE PROBLEM, supra note 60, at 66 (“The family is not only a universal practice, it is the
fundamental social unit of any society, and on its foundation there is erected the essential structure of social order —
who can be preferred to whom, who must care for whom, who can exchange what with whom.”).

%6 John Witte, Jr., The Tradition of Traditional Marriage, in MARRIAGE AND SAME SEX UNIONs: A DEBATE 47, 58 (Lynn
D. Wardle, Mark Strasser, William C. Duncan, and David Orgon Coolidge eds., 2003). See generally JoHN WITTE,
JR., FROM SACRAMENT TO CONTRACT: MARRIAGE, RELIGION AND LAW IN THE WESTERN TRADITION (1997).

67 “The Great Learning,” quoted in I SOURCES OF CHINESE TRADITION FrROM EARLIEST TIMES TO 1600 at 331 (2d ed.,
Wm. Theodore de Bary & Irene Bloom, compilers, 1999).

68 Schneider, Marriage, Morals, and the Law, supra note 5, at 571-72.
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high office. A society which ceased to concur on a coherent understanding of the definition
and purpose of family would experience the collapse of its economy of family honor.*’

C. Shame

The ancient Romans provide a good example of the perennial connections between fam-
ily obligation, family honor, and the experience of shame when family comes up short.
Strongly emphasizing the role of the parent as a “transmitter of traditional morality”’’ and
the function of the family as a transmitter of social rank and wealth,”! the Romans set high
standards of familial obligation’* and accorded various legal privileges to those who mar-
ried and begot children, including preference in appointment to office.”* Acutely aware of
the vicarious honor and dishonor that might be transmitted through family connections,”
Cicero exhorted his brother to conduct himself in a creditable manner as governor of a
province and to see to it that his household also behaved well, noting: “you are not seeking
glory for yourself alone. .. you have to share that glory with me.”””

In our own society, as Professor Wilson states, “[s]hame once inhibited women from
having children without marrying and men from abandoning wives for trophy alternatives.
Today it does much less of either.””®

VII. Dissolution: The Family without Duty, Guilt, or Shame

The nonrecognition of obligation and the denial of fault have introduced the conditions of
the Formless City into the moral order of the family. The dreamy, superficial fellow depicted
by Plato makes an appearance as “husband lite” and perhaps “wife lite” in Judith Waller-
stein’s study The Unexpected Legacy of Divorce, in her description of the parents of “Billy”:

The marriage ended with a disquieting lack of feeling. Billy’s mother had come to resent
her husband’s preoccupation with partying and business. After he started an affair and
took no pains to conceal it, she asked him to leave. They shared one attorney and settle-
ment negotiations were simple. Both felt it was a fair and compatible divorce. ...

Many people separate as coolly as this couple did. The marriage fails for any number
of reasons but the partners are not particularly hurt or wounded by the divorce. Both

69 Compare the impossibly elastic definitions of “family” presented in recent United Nations documents. See Maria
Sophia Aguirre & Ann Wolfgram, United Nations Policy and the Family: Redefining the Ties that Bind: A Study of
History, Forces and Trends, 16 B.Y.U. J. Pus. L. 113, 116 (2002).

70 SuzanNE DixoN, THE RoMAN MoTHER 233 (1988) [hereinafter DixoN, RoMaN MoTHER] (“The central argu-
ment of this work has been that the Roman mother was not associated as closely with the young child or with
undiscriminating tenderness as the mother of our own cultural tradition but was viewed primarily as the transmitter
of traditional morality....”).

71 SeeJupiTH EvANS GRUBBS, WOMEN AND THE LAW IN THE ROMAN EMPIRE: A SOURCEBOOK ON MARRIAGE, DIVORCE
AND WipowHooD 81 (2002) [hereinafter GRuBBs, WoMEN AND THE Law] (“The Romans considered marriage
a partnership, whose primary purpose was to have legitimate descendants to whom property, status, and family
qualities could be handed down through the generations.”).

72 The ancient Romans laid great emphasis on pietas in parentes to the extent that “Roman adults were expected to
display great respect and even submissiveness to their parents.” DixoN, ROMAN MOTHER, supra note 70, at 234.

73 GruBBS, WOMEN AND THE Law, supranote 71, at 84.

74 LENDON, EMPIRE oF HONOUR, supra note 37, at 45 (“Although honour was a personal quality, its aura extended
over household and connections by blood and marriage: a man’s family was part and parcel of his social persona.
Its members’ conduct reflected on him, his on them....”).

75 Marcus Tullius Cicero, “Epistulae ad Quintum Fratrem” 1 i. 44 (W. Glynn Williams, translation, XXVIII Loeb
Classics Series 435).

76 WiLsoN, THE MARRIAGE PROBLEM, supra note 60, at 217.
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believe their needs have changed or that they find each other boring and that they are
moving on to livelier times.””

Even “Billy,” in fourth grade at the time, seems at first to be “lite,” based on what his
parents say about him. “Now I can get a dog,” his mother remembers him saying on
receiving the news of his father’s departure. His dad was allergic to dogs.””® His father
reports that actually ““Billy’ is ‘lucky.””” From now on, ‘Billy’ will have ‘the bonus of two
Christmases, two birthdays, and probably two daddies.””*"

VIII. Conclusion

The PrINcIPLES’ rejection of considerations of fault and similar recent measures extend
the tendency toward obliviousness to fault and the elimination of adverse judgment from
the legal and social order that bears upon the hearth and home.®! We may not yet have
arrived at the point where abusers of spouses walk the streets unpunished, but if the
PriNcIPLES’ approach carries the day, we may have approached a social situation in which
those who have deserted their indigent wives and neglected their deserted children and in
other ways violated basic familial obligations are exempted from blame and opprobrium.
Adultery prosecutions are unheard of; the tort of alienation of affections has been widely
abolished.®” Divorce is available merely by the consent of the parties, and indeed usually
by the fiat of one party alone, however great his own wrongdoing and without regard to
the harm that may be imposed on the other spouse. Public opinion may turn a blind eye.
It is a regime of divorce by repudiation.

Some who guide public opinion are willing to recommend the dishonoring of obligations
and the disregard of fault. In December 2003, the Boston Globe published an advice column
in which a man inquired as to the advisability of leaving his wife in order to be with his
mistress. His wife was a “good woman,” he admitted, but did not fully share his interests.
He and his wife also had a ten-year-old daughter. Based on these facts, the Globe’s headline
writer characterized the man’s relationship with his wife as an “empty marriage” and the
Globe’s columnist advised him to make the break and leave his family.** (What about the

77 JuprTH WALLERSTEIN, JULIA LEWIS, & SANDRA BLAKESLEE, THE UNEXPECTED LEGACY OF DIVORCE: A 25 YEAR
LANDMARK STUDY 228-29 (2000).

78 Id. at 228. 7 Id. at 226.

80 1d. at 228.

81 SeeMARY ANN GLENDON, ABORTION AND DIVORCE IN WESTERN LAW: AMERICAN FAILURES, EUROPEAN CHALLENGES
107-08 (1987) (footnote omitted):

In the United States the ‘no-fault’ idea blended readily with the psychological jargon that already has such a strong
influence on how Americans think about their personal relationships. It began to carry the suggestion that no one
is ever to blame when a marriage ends. ... The no-fault terminology fit neatly into an increasingly popular mode of
discourse in which values are treated as a matter of taste, feelings of guilt are regarded as unhealthy, and an individual’s
primary responsibility is assumed to be to himself. Above all, one is not supposed to be ‘judgmental’ about the behavior
and opinions of others.
See also Schneider, Marriage, Morals, and the Law, supra note 5, at 569 (“[B]y declining to discuss divorce in moral
terms, the law wrongly suggests that divorce is not a moral issue.”).

82 Michele Crissman, Alienation of Affections: An Ancient Tort — But Still Alive in South Dakota, 48 S.D. L. Rev. 518
(2003).

83 “Annie’s Mailbox: Because of daughter, he stays in empty marriage,” BOSTON GLOBE, Dec. 30, 2003, at E-2 col.
3 (“While divorce isn’t the preferred option, children are quite resilient. ... If counseling doesn’t help, try a legal
separation.”). See generally MAGGIE GALLAGHER, THE ABOLITION OF MARRIAGE: How WE DESTROY LASTING LovE
(1996); BARBARA DAFOE WHITEHEAD, THE DIvORCE CULTURE: RETHINKING OUR COMMITMENTS TO MARRIAGE
AND THE FAMILY (1998).
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ten-year-old daughter? The columnist had only the following to say: “Children are quite
resilient.”)

A no-fault legal and social order — a “city without fault,” — is also a legal and social
order that is unable to recognize obligation. It impairs the firmness of character of its
citizens and the security of knowledge and judgment that is the foundation of political and
familial solidarity. A no-fault, no-obligation political and social order erodes the economy
of honor. It no longer inspires shame in those who depart from good citizenship. It thus
diminishes their capacity to see themselves in the eyes of a disapproving audience and to
commence the painful process of self-rectification and rehabilitation. A city without fault
is a city without redemption.

My thanks for assistance to James Gordley, Shannon Cecil Turner Professor of Jurisprudence, Uni-
versity of California at Berkeley; also, for assistance with matters pertaining to Plato’s Republic
in connection with a related article, to Professors Christopher Bruell, David Lowenthal, Francis
McLaughlin, and Paul McNellis, S.]., of Boston College. Portions of this chapter extend and develop
material in Scott FitzGibbon, Marriage and the Good of Obligation, 47 Am. J. Juris. 41 (2002) and
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PART TWO. CUSTODY

3 Partners, Care Givers, and the Constitutional
Substance of Parenthood

David D. Meyer

The PrincipLEs suffer from no lack of ambition. In seeking to rethink family law from
the ground up, the PrincipLEs would discard age-old assumptions about family roles and
identity and push society to give equal respect to a significantly broader range of family
forms. The resulting innovations — equating committed cohabitation with marriage, same-
sex and opposite-sex relationships, and non-marital property with marital property for
some purposes of property distribution, among others — have inspired both alarm and
admiration.'

True to form, the PrincIpLES’ approach to child custody disputes, set out in Chapter 2,
proposes not merely to tinker with the criteria for selecting a child’s custodian or the nature
of custodial rights, but to rethink the very idea of parenthood. Care givers lacking any adop-
tive or biological ties to the child — dismissed by traditional family law as “legal strangers” —
would gain the ability to preserve their child rearing role even over the objections of a child’s
legal parents. More provocatively, the PrRinciPLES would deem these care givers parents
of the child. These new parents, moreover, would add to, rather than substitute for, any
preexisting parents, so that a child might have at once three, four, or even more parents
sharing in his or her upbringing.

The PrincIPLES provision for new routes to parenthood, in the form of “parenthood
by estoppel” and “de facto parenthood,” has drawn fire from a diverse group of critics.
Predictably, some have objected that state action broadening the definition of parenthood
would violate the constitutional rights of biological and adoptive parents.” By this view,
the Constitution precludes the drafters” innovations because it fixes the concept of par-
enthood at its traditional boundaries. Others have located the constitutional defect not
in the PrINCIPLES’ assignment of parent identity to nontraditional persons, but rather

! For a small sampling of the PRINCIPLES’ academic reception, see Symposium, The ALI Principles of the Law of
Family Dissolution, 2001 BYU L. Rev. 857; Symposium, The American Law Institute’s Principles of the Law of
Family Dissolution, 4 J.L. & Fam. Stup. 1 (2002); Symposium, Gender Issues in Divorce: Commentaries on the
American Law Institute’s Principles of the Law of Family Dissolution, 8 DUKE J. GENDER L. & Por’y 1 (2001);
Nancy D. Polikoff, Making Marriage Matter Less: The ALI Domestic Partner Principles Are One Step in the Right
Direction, 2004 U. CHI. LEGAL E. 353; Julie Shapiro, De Facto Parents and the Unfulfilled Promise of the New ALI
Principles, 35 WiLLAMETTE L. Rev. 769 (1999); David Westfall, Unprincipled Family Dissolution: the American Law
Institute’s Recommendations for Spousal Support and Division of Property, 27 HARv. J.L. & Pus. PoL’y 917 (2004);
David Westfall, Forcing Incidents of Marriage on Unmarried Cohabitants: The American Law Institute’s Principles of
Family Dissolution, 76 NOTRE DAME L. REv. 1467 (2001).

2 See infra notes 43—44 and accompanying text.
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in its allowance for multiple persons to hold that identity concurrently.” By this view, the
Constitution has relatively little bearing on the identity of the persons designated by the
state as “parents,” but strictly protects the traditional prerogatives that attend that status,
including the prerogative to deny that role to other care givers.

This chapter charts a middle course between these understandings of the Constitution’s
protection of parenthood. The Constitution, this chapter argues, imposes meaningful
limits on the state’s ability to deny parenthood status to traditional parent figures and
therefore significantly qualifies the state’s freedom simply to reassign traditional parenting
prerogatives to nontraditional care givers. At the same time, the Constitution imposes
fewer limitations than is often assumed on the creation of new parenting roles. On these
assumptions, the route taken by the PRINCIPLES — preserving the identity of traditional
parents while simultaneously extending parenting status to additional, nontraditional care
givers—is both constitutional and, quite possibly, the most that government can do to secure
the welfare of children in some unconventional family settings.

This chapter proceeds in three parts. Part I describes the key features of the PRINCIPLES’
approach to child custody and situates them in the context of recent trends in child-custody
law. Part II examines leading criticisms of the PRINCIPLES’ custody innovations, focusing
particularly on constitutional objections. Finally, Part III explores the constitutional sub-
stance of parenthood in an effort to identify the relevant limits on the discretion allowed
to states in defining parenting identity and roles.

I. The New Parenthood

Until recently, the legal idea of parenthood was generally stable. The boundaries of tra-
ditional parenthood could be defined with relative precision through rules respecting
biology, marriage, and adoption. In recent years, however, the consensus that long sup-
ported enforcement of bright-line boundaries has weakened in the face of non-traditional
child rearing arrangements that seem to defy basic assumptions underlying the old rules.*
As a result, state courts and even some legislatures have begun to innovate by recognizing
new routes to parenthood based on intention, partnership, and care giving. Among the
proponents of this new parenthood, the PRINCIPLES are clearly in the vanguard.

A. The Place of Parenthood in Existing Custody Law

Child custody law has always made it essential to identify clearly a child’s parents. The
“tender years doctrine,” favoring mother custody, and earlier law recognizing a custody

3 See Emily Buss, “Parental” Rights, 88 Va. L. Rev. 635 (2002); cf. Elizabeth Bartholet, Guiding Principles for Picking
Parents, 27 Harv. WoMEN’s L.J. 323, 34243 (2004) (urging caution about the idea of recognizing “a multiplicity
of parents” on grounds that it may intrude improperly on values of “family privacy,” though without expressly
contending that to do so would be unconstitutional).

4 See Katharine K. Baker, Bargaining or Biology?: The History and Future of Paternity Law and Parental Status, 14
CornELL J. L. & Pus. PoL’y 1 (2004); June Carbone, The Legal Definition of Parenthood: Uncertainty at the Core
of Family Identity, 65 La. L. Rev. 1295 (2005); June Carbone & Naomi Cahn, Which Ties Bind?: Redefining the
Parent—Child Relationship in an Age of Genetic Certainty, 11 WM. & MARY BiLL oF RiGHTs J. 1011 (2003); David D.
Meyer, Parenthood in a Time of Transition: Tensions Between Legal, Biological, and Social Conceptions of Parentage,
54 Am. J. Comp. L.-(forthcoming 2006).
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entitlement for fathers, assumed knowledge of the child’s mother and father.” Although
courts today use the more indeterminate “best interests of the child” standard to allocate
custodial rights, status as a parent remains nearly as determinative as under the older,
gender-specific presumptions.® Threshold determinations of parentage are vitally impor-
tantbecause the law in every state strongly prefers, in some fashion, parents over nonparents
in deciding child custody. In many states, for instance, a parent is entitled to custody in
a contest with a nonparent unless the parent is affirmatively “unfit” to parent — effec-
tively requiring the same showing that the state must make to terminate parental rights
altogether.” In other states, a nonparent may be awarded custody in “extraordinary circum-
stances,” typically construed to mean that custody with the parent would be harmful or
seriously detrimental to the child.® Even in the rare cases in which courts nominally employ
a “best interests” standard, status as a parent remains “a strong factor for consideration.”

This preference for parent custody has led courts to deny continuing custodial rights
even to care givers who had assumed major parenting roles with the acquiescence of the
legal parent.'” For example, a New York court held that a man who had assumed the role
of a girl’s father since her birth nevertheless had no standing to seek custody or visitation
after it was discovered that another man was actually the girl’s biological father.!! Even
his acknowledgment of paternity years earlier, allegedly with the mother’s full cooperation
and consent, was legally ineffective against DNA evidence establishing the other man’s
reproductive role.'” Similarly, courts in several states have reached the same result in cases

> See Jamil S. Zainaldin, The Emergence of a Modern American Family: Child Custody, Adoption, and the Courts,
1796-1851, 73 Nw. L. REv. 1038 (1979).

6 See Naomi R. Cahn, Reframing Child Custody Decision-making, 58 Omn1o St. L.J. 1, 1 (1997) (noting that, while
issues of “parentage and custody are interrelated,” “pursuant to contemporary legal doctrines, the designation of
parent inevitably dictates the rights of all parties involved”); Carbone & Cahn, supra note 4, at 1014.

7 See, e.g., Martin v. Neiman, 2004 WL 1909353 (Ky. App. Aug. 27, 2004) (“A non-parent seeking custody must show
that the parent is unfit, and must meet the threshold requirements for an involuntary termination of parental
rights.”); David N. v. Jason N., 596 S.E.2d 266, 26768 (N.C. App. 2004). Although the conduct constituting
“unfitness” in each context appears to be substantially identical, the level of proof required may differ. To terminate
parental rights, the state is constitutionally required to prove its grounds by clear and convincing evidence. See
Santosky v. Kramer, 455 U.S. 745 (1982). However, to overcome the preference for parental custody, it is sufficient in
some jurisdictions to prove a parent’s unfitness by a preponderance of the evidence. See, e.g., Shurupoff v. Vockroth,
814 A.2d 543, 554 (Md. 2003); Pecek v. Giffin, 2002 WL 549940 (Ohio App. Apr. 12, 2002).

8 See, e.g., Evans v. McTaggart, 88 P.3d 1078, 1983 (Alaska 2004); Hamers v. Guttormson, 610 N.W.2d 758, 759—-60
(N.D. 2000).

9 Rowles v. Rowles, 668 A.2d 126, 128 (Pa. 1995); see also Cahn, supra note 6, at 16 (discussing Rowles). The
Pennsylvania Supreme Court recently explained that in custody disputes between a biological parent and a third
party, “the burden of proof is not evenly balanced and...the evidentiary scale is tipped hard to the biological
parent’s side.” T.B. v. LR M., 786 A.2d 913, 920 (Pa. 2001).

10 See, e.g., Ephraim H. v. Jon P,, 2005 WL 2347727 (Neb. App. Sept. 27, 2005) (awarding custody, following death
of 12-year-old boy’s mother, to legal father who had not visited the boy prior to the mother’s death rather than
to stepfather who was concededly “the only father figure that [the boy] had ever known”); Multari v. Sorrell,
731 N.Y.S.2d 238 (App. Div. 2001) (mother’s former cohabiting partner had no standing to seek visitation with
8-year-old boy he had helped raise since child was 18 months old). See generally James G. Dwyer, A Taxonomy of
Children’s Existing Rights in State Decision-making About Their Relationships, 11 WM. & MARY BILL Rrs. J. 845,
940-52 (2002) (discussing the myriad ways in which children’s interests are often subordinated to the interests
of parents in these and other custody disputes); Barbara Bennett Woodhouse, Hatching the Egg: A Child-Centered
Perspective on Parents’ Rights, 14 CArpozo L. REv. 1747 (1993).

1 Sean H. v. Leila H., 783 N.Y.S.2d 785 (Sup. Ct. 2004).

12 See id. at 787-88; see also C.M. v. P.R., 649 N.E.2d 154 (Mass. 1995) (holding that a man who lived with a pregnant
woman and who assumed in every way the role of father to child born during their relationship, but who was not
the child’s biological father, lacked standing to establish paternity or seek visitation).
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involving the separation of same-sex partners who jointly raised a child born to one of
the partners.'? Despite evidence clearly demonstrating a joint undertaking to parent, these
courts have concluded that the status and prerogatives of parenthood remain exclusively
with the biological parent.

In recent years, some jurisdictions have begun to relax the traditional parental prefer-
ence in recognition of the important roles played by many nonparent care givers.'* A
growing number of courts and legislatures now permit adults who assumed the functional
role of a parent to preserve their relationship with a child despite the legal parent’s prefer-
ence for a clean break.'” Describing them as “psychological parents” or “de facto parents,”
these courts have carved out a role for these care givers based on the rationale that the
state’s interest in protecting children from emotional harm is sufficiently strong to over-
come parental rights.'® Yet, although they may be permitted to preserve a “parent-like”
relationship with the child in this way, these care givers continue to occupy the status of a
nonparent.'”

B. “De Facto Parenthood” and “Parenthood by Estoppel” Under the PRINCIPLES

The PrincIpLES not only embrace the trend toward recognizing an ongoing custodial
role for nonparent care givers, but they take it an important step farther. In addition to
permitting such care givers to continue established child rearing roles, the PRINCIPLES
would designate some of them “parents.” Section 2.03 recognizes three classes of

13 See, e.g., In re Thompson, 11 S.W.3d 913 (Tenn. Ct. App. 1999); Kazmierazak v. Query, 736 So.2d 106 (Fla. Dist.
Ct. App. 1999); Lynda A.H. v. Diane T.O., 673 N.Y.S.2d 989 (App. Div. 1998); Titchenal v. Dexter, 693 A.2d 682
(Vt. 1997); see also Melanie B. Jacobs, Micah Has One Mommy and One Legal Stranger: Adjudicating Maternity
for Non-Biological Lesbian Coparents, 50 BUFF. L. Rev. 341 (2002); Nancy D. Polikoff, This Child Does Have Two
Mothers: Redefining Parenthood to Meet the Needs of Children in Lesbian-Mother and Other Non-Traditional Families,
78 GEo. L.J. 459 (1990).

1 See Developments in the Law — Changing Realities of Parenthood: The Law’s Response to the Evolving American Family
and Emerging Reproductive Technologies, 116 Harv. L. REv. 1996, 2052 (2003); Katharine T. Bartlett, U.S. Custody
Law and Trends in the Context of the ALI Principles of the Law of Family Dissolution, 10 VA. J. Soc. PoL’y & L. 5,
41-44 (2002).

15 See, e.g., AR1z. REV. STAT. § 25-415 (2004) (permitting non-parents who “stand in loco parentis to the child” to
bring an action for custody or visitation); ORr. Rev. Stat. § 109.119 (2004) (permitting “any person...who has
established emotional ties creating a child-parent relationship” to petition for custody or visitation); P.B. v. T.H.,
851 A.2d 780 (N.]. Super. 2004) (holding that a neighbor helping to raise child with custodial aunt’s encouragement
was a “psychological parent” with standing to seek custody); Scott v. Scott, 147 S.W.3d 887, 896 (Mo. App. 2004)
(holding that former partner of lesbian mother overcame parental presumption in custody dispute because the
partner was “the person who has, for the life [the child] remembers, been his parent”); In re E.L.M.C., 2004 WL
1469410 (Colo. App. July 1, 2004) (holding a former partner of lesbian mother was a “psychological parent” with
standing to seek custody and visitation); V.C. v. M.].B., 748 A.2d 539 (N.]. 2001) (holding same).

16 See E.L.M.C., 2004 WL 146910 (Colo. App. July 1, 2004); Scott, 147 S.W.3d at 896-97; Holtzman v. Knott, 533
N.W.2d 419, 435 (Wis.), cert. denied, 516 U.S. 975 (U.S. 1995).

17 See Clifford K. v. Paul S., 619 S.E.2d 138 (W. Va. 2005) (surviving lesbian partner of deceased biological mother
had standing as a “psychological parent” to assume custodial responsibility of child she had helped raise, although
she did not qualify as a “legal parent”); Riepe v. Riepe, 91 P.3d 312, 316—17 (Ariz. 2004) (emphasizing, in decision
permitting a stepmother to seek visitation on grounds that she had formed a parent-like relationship with child, that
“[a] person standing in loco parentis to a child is not a ‘parent,’ does not enjoy parental rights, and therefore does not
become an ‘additional parent’); Solangel Moldanado, When Father (or Mother) Doesn’t Know Best: Quasi-Parents
and Parental Deference After Troxel v. Granville, 88 Iowa L. Rev. 865, 89397, 910-12 (2003) (arguing in favor of
granting visitation rights to “quasi-parents” as third parties); Janet Leach Richards, The Natural Parent Preference
Versus Third Parties: Expanding the Definition of Parent, 16 Nova L. Rev. 733, 760—66 (1992) (proposing legislation
that would designate longtime care givers as “parents,” but acknowledging that such an approach has almost no
precedent in U.S. law).
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“parents”: “[A] parentis either a legal parent, a parent by estoppel, or a de facto parent.”'®

A “legal parent” describes a person who would presently be classified as a parent under
state law, such as an adoptive or biological parent.'” A “parent by estoppel” is a person
who, though not classified as a parent under traditional legal principles, assumed “full and
permanent responsibilities as a parent” with the acquiescence of the child’s legal parents.”’
For example, a man who lived with a child for at least two years under the mistaken belief
that he was the child’s biological father would be considered a “parent by estoppel,” as
would an individual who assumed for at least two years full parenting duties with the
legal parent’s agreement.”! Finally, a “de facto parent” is an individual who, with the legal
parents’ acquiescence or spurred by their “complete failure or inability” to parent, lived
with the child and performed caretaking functions equal to those of the child’s legal parents
for two years or longer.”

Under the PrRINCIPLES, “parents by estoppel” would be accorded a parenting status
fully equivalent to that held by traditional parents. Thus, in a custody dispute between an
adoptive parent and a parent by estoppel, neither would enjoy any legal preference over the
other. Instead, in the absence of a contrary agreement, the court should allocate to each
a share of custodial responsibilities roughly equal to that exercised by the parties before
the family’s fracture.”” “De facto parents,” although considered true “parents,” occupy a
secondary status under the PrincipLEs. In any dispute with a legal parent or a parent
by estoppel, for instance, a de facto parent ordinarily cannot be assigned a majority of
the caretaking functions.’* Similarly, a de facto parent lacks the presumptive entitlement
that legal parents and parents by estoppel enjoy to share in significant decisions involving
the child’s upbringing.”> Otherwise, however, de facto parents are entitled to preserve
established parenting roles alongside the child’s other parents.

The ALI’s approach creates the possibility that a child might have three or more parents
all at the same time. No cap is imposed on the number of parents a child might have,
although some limits are placed on the extent to which parenting responsibilities may be
divvied up among these parents. For instance, the PRINCIPLES permit significant decision-
making responsibility for a child to be assigned to no more than two parents jointly.*
And the PrincrpLEs direct judges not to splinter custodial responsibilities among so
many parents that the resulting arrangement would be “impractical.””” Aside from those
considerations, however, the PriNcIPLES seek generally to preserve and carry forward
whatever fragmentation of child rearing roles prevailed before the family’s fracture.

To date, while no jurisdiction has formally adopted the PrINCIPLES’ expansive defini-
tions of parenthood,”® several states have begun to move tentatively in that direction. The

18 PrINCIPLES § 2.03(1) (emphasis added). 19 PriNcIPLES § 2.03(1)(a).
20 See PriNcIPLES § 2.03(1)(b). 21 princrpLEs §§ 2.03(1)(b)(ii), (iv).
22 priNcIpLES § 2.03(1)(c)(ii). 23 priNcIPLES § 2.08(1).

24 prINcIPLES § 2.18(1)(a). An exception is made for cases in which a child’s other parents have failed to perform “a
reasonable share of parenting functions” or in which granting a primary role to other parents would “cause harm
to the child.” Id. §$ 2.18(1)(a)(i)—(ii).

25 See PRINCIPLES §§ 2.09(2), (4). 26 princrpLEs § 2.09(1).

27 PrincipLEs § 2.18(1)(b) (stating that judges “should limit or deny an allocation [of custodial responsibility]
otherwise to be made if, in light of the number of other individuals to be allocated responsibility, the allocation
would be impractical in light of the objectives of this Chapter”); see also id. § 2.08(4) (“In determining how to
schedule the custodial time allocated to each parent, the court should take account of economic, physical, and other
practical circumstances. . . .”).

28 One state, West Virginia, has adopted the “approximation standard” as a substitute for the “best interests” standard
that prevails elsewhere. See W. Va. Cope § 48-11-106 (2000). Section 2.08(1) of the PrincipLES embodies that
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supreme courts of Maine, Massachusetts, and Rhode Island have looked approvingly to the
PrincIpLES’ definition of “de facto parenthood” in justifying custodial awards to long time
care givers who lacked formal legal ties to a child.”” Of these, the Maine Supreme Court
has inched perhaps the closest to accepting the PriNncIPLES’ view of “de facto parents” as
not merely suitable guardians or custodians but as true parents to a child.”’

Of equal significance, courts in slightly more states have begun interpreting legal par-
enthood in nontraditional ways and, specifically, designating as parents adults who have
no biological or adoptive ties to the child. This innovation occurs often in the context
of new reproductive technologies, where courts have emphasized parenting intentions
over genetic or biological contributions in deciding legal parentage.’! In Marriage of Buz-
zanca,”” for example, the California Court of Appeals held that a husband and wife were
the legal parents of a child born to a surrogate because they intended to create the child
as parents, even though they shared no biological relation with the child.”” But the same
trend is discernible outside the reproductive technologies context as well. For instance,
men who have agreed with a pregnant woman to assume the role of father to her child
have established paternity on that basis alone, despite the fact that all parties knew another
man was the biological father.”® Similarly, in a few states women agreeing to co-parent

standard, which was originally proposed in an article by Professor Elizabeth Scott. See Elizabeth S. Scott, Pluralism,
Parental Preference, and Child Custody, 80 CaL. L. Rev. 615 (1992). The Supreme Judicial Court of Massachusetts
recently observed that Massachusetts’ preexisting law shares the PriNcipLES’ emphasis on “approximation” as a
primary goal of custody determinations. See In re Custody of Kali, 792 N.E.2d 635, 641 (Mass. 2003).

2 See, e.g., CEW. v. D.EW.,, 845 A.2d 1146, 1152 & n.13 (Me. 2004) (recognizing former lesbian partner of parent
as a “de facto parent” entitled to seek an allocation of parenting responsibility); Rubano v. DiCenzo, 759 A.2d
959, 974-75 (R.I. 2000) (drawing support from the PrincipLEs for holding that “a person who has no biological
connection to a child but has served as a psychological or de facto parent to that child may... establish his or her
entitlement to parental rights vis-a-vis the child.”); E.N.O. v. LM.M., 711 N.E.2d 886, 891 (Mass. 1999) (relying
in part on the PrRINCIPLES in holding that “the best interests calculus must include an examination of the child’s
relationship with both his legal and de facto parent[s]”), cert. denied, 528 U.S. 1005 (1999); Youmans v. Ramos,
711 N.E.2d 165, 167 & n.3 (Mass. 1999) (embracing the PriNcIpLES’ definition of “de facto parent” in permitting
child’s former guardian to seek court-ordered visitation).

30 The Maine Supreme Court distinguished “de facto parents” from “third parties” — i.e., nonparents who might
otherwise be permitted to seek visitation with a child — in holding that a trial court may recognize as a “de facto
parent” a stepfather who had helped to raise a daughter since she was a few months old, entitling him to an allocation
of parenting responsibility. See Young v. Young, 845 A.2d 1144 (Me. 2004). For other recent Maine cases recognizing
the custodial rights of “de facto parents,” see Leonard v. Boardman, 854 A.2d 869 (Me. 2004); C.E.W. v. D.E-W,,
845 A.2d 1146 (Me. 2004); Stitham v. Henderson, 768 A.2d 598 (Me. 2001). The Maine Supreme Court recently
noted, however, that it has not yet formally “adopted” the PriNcIPLES’ definition of parenthood. See C.E.W.,, 845
A2dat1152n.13.

31 See Johnson v. Calvert, 851 P.2d 776 (Cal. 1993), cert. denied, 510 U.S. 874 (1993); Richard F. Storrow, Parenthood
by Pure Intention: Assisted Reproduction and the Functional Approach to Parenthood, 53 HasTiNGgs L.J. 597 (2002);
John Lawrence Hill, What Does It Mean to be a “Parent”? The Claims of Biology as the Basis for Parental Rights,
66 NYU L. Rev. 353 (1991); Marjorie Maguire Shultz, Reproductive Technology and Intent-Based Parenthood: An
Opportunity for Gender Neutrality, 1990 Wis. L. Rev. 297.

3272 Cal. Rptr. 2d 280 (Ct. App. 1998).

33 Id. at 293 (“Even though neither Luanne nor John are biologically related to Jaycee, they are still her lawful parents
given their initiating role as the intended parents in her conception and birth.”); see also In re C.K.G., 2004 WL
1402560 (Tenn. App. June 22, 2004) (following Johnson and Buzzanca in finding that gestational mother was legal
parent based on her intention to assume the responsibilities of parenthood, despite the lack of any genetic tie to
the child); McDonald v. McDonald, 608 N.Y.S.2d 477 (App. Div. 1994) (holding same); Perry-Rogers v. Fasano,
715N.Y.S.2d 19, 24 (App. Div. 2000) (concluding that couple whose embryo was mistakenly implanted in another
woman should be regarded as child’s parents based on their intent to become parents).

34 See In re Nicholas H., 46 P.3d 932 (Cal. 2002); Michael Higgins, Man Ruled Father of Unrelated Boy, Cu1. TRris.,
Sept. 17, 2004, at 1 (describing ruling of Illinois trial court).
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children born to their same-sex partners have been deemed legal parents without any for-
mal adoption proceeding.’” This willingness to recognize legal parentage based solely
upon the assumption of a parental role with the agreement of the child’s biologi-
cal parent shares a basic premise with the PriNcipLES: that parenthood is essentially
and predominantly “a functional status, rather than one derived from biology or legal
entitlement.”*°

II. Criticisms of the PrincirLes’ New Parenthood

While the ALT’s work has drawn admiration from a number of academic observers for
its care and crafting, and even some glimmers of acceptance in the courts, its allowance
for multiple parenthood has met strong criticism from numerous quarters. While a few
scholars suggest that the PrincipLEs did not go far enough in acknowledging the par-
enting roles of nontraditional care givers,”” more contend that the drafters were entirely
too adventurous.”® Critics raise a host of policy objections to the PRINCIPLES’ expansive
notions of parenthood, arguing that they represent an ideological assault on marriage
and the traditional family,”” encourage strategic behavior by adults that is detrimental to
children,”” and rest on thin empirical evidence about the benefits to children.*! Even the

35 See Elisa B. v. Superior Court, 117 P.3d 660 (Cal. 2005); A.B. v. S.B., 818 N.E.2d 126 (Ind. App. 2004), vacated, 837
N.E.2d 965 (Ind. 2005); In re Parentage of L.B., 122 P.3d 161 (Wash. 2005). In each of these cases, the couple contested
parentage after breaking up. In A.B., the Indiana appellate court held that “when two women involved in a domestic
relationship agree to bear and raise a child together by artificial insemination of one of the partners with donor semen,
both women are the legal parents of the resulting child.” 818 N.E.2d at 131. The Indiana Supreme Court formally
vacated that opinion but in remanding agreed that the trial court could “determine whether such a person has the
rightsand obligations of a parent.” 837 N.E.2d at 967. The California Supreme Court in Elisa B. held that the same-sex
partner of a biological mother could be established as a legal parent by virtue of having “receive[d] the child into [her]
home and openly h[e]ld out the child as [her] natural child,” based on a gender-neutral construction of the state’s
parentage act governing “presumed fathers.” 117 P.3d at 667. In L.B., the Washington Supreme Court sidestepped
the state’s parentage act altogether and held that the partner might nevertheless establish her “coparentage” as
a “de facto parent” under the common law. 122 P.3d at 163, 176-77. The court noted that its conclusion was
consistent with the PRINcIPLES’ approach to parentage, although using “slightly different standards.” Id. at 176 n.24.

Inanother parentage dispute involving a same-sex couple decided the same day as Elisa B., the California Supreme
Courtrecognized still another possible route to effective parentage rights. In Kristine Renee H. v. Lisa Ann R., 117 P.3d
690 (Cal. 2005), the court held that a biological mother who initially consents to a stipulated judgment establishing
joint parentage with her partner is estopped from later contesting the validity of the parentage judgment. Although
the court did not decide whether the judgment itself was legally valid, the estoppel bar effectively shields the partner’s
“parent” status from its most likely avenue of attack. See id. at 695.

36 Marsha Garrison, Law Making for Baby Making: An Interpretive Approach to the Determination of Legal Parentage, 113
Hagrv. L. REv. 835,893 (2000); see generally JuNE CARBONE, FROM PARTNERS TO PARENTS: THE SECOND REVOLUTION
IN Famiry Law (2000); NaANcY Dowp, REDEFINING FATHERHOOD (2000).

37 See, e.g., Mary Ann Mason & Nicole Zayac, Rethinking Stepparent Rights: Has the ALI Found a Better Definition?,
36 Fam. L.Q. 227 (2002); Barbara Bennett Woodhouse, Horton Looks at the ALI Principles, 4 J. Fam. & L. STUD. 151
(2002).

38 See, e.g., F. Carolyn Graglia, A Nonfeminist’s Perspective of Mothers and Homemakers Under Chapter 2 of the ALI
Principles of the Law of Family Dissolution, 2001 BYU L. Rev. 993; Gregory A. Loken, The New “Extended Family” —
“De Facto” Parenthood and Standing Under Chapter 2,2001 BYU L. Rev. 1045; David M. Wagner, Balancing “Parents
Are” and “Parents Do” in the Supreme Court’s Constitutionalized Family Law: Some Implications for the ALI Proposals
on De Facto Parenthood, 2001 BYU L. Rev. 1175; Lynn D. Wardle, Deconstructing Family: A Critique of the American
Law Institute’s “Domestic Partners” Proposal, 2001 BYU L. Rev. 1189, 1228-30.

39 See Graglia, supra note 38, at 996-1002; Wardle, supra note 38, at 1228-29, 1232-33.

40 See Loken, supra note 38, at 1058-61; Wardle, supra note 38, at 1229-30.

41 See Loken, supra note 38, at 1062—63.
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California Supreme Court, in decisions otherwise pushing the boundaries of traditional
parenthood, has nevertheless balked at the notion of multiple parenthood.*?

In addition, there are substantial questions about the constitutionality of the PrincI-
pLES  enlargement of the concept of parenthood. Many court decisions suggest that the
Constitution’s regard for traditional parents — those who come by that status through the
customary routes of biological reproduction, marital presumption, or adoption — pre-
cludes a state’s extension of parental status to other adults.”” These cases assume that the
Constitution fixes the boundaries of parenthood protecting the parent-child relationship,
leaving states with little room to innovate with new definitions. On this basis, a number
of courts have held that equating “psychological” or “de facto parents” with legal parents
impinges upon the constitutional rights of traditional parents and that the Constitution
recognizes no countervailing claim of parental status on the part of nontraditional care
givers."*

Other scholars have defended legal innovation in the assignment of parenting status,
while raising a different set of concerns about the PrincipLES’ approach.*” Professor Emily
Buss contends that the Constitution has little to say about the identity of the persons who
may hold the status of “parent,” but is strictly protective of the child rearing prerogatives
enjoyed by whomever is given that title:

[T]he Constitution should be read to afford strong protection to parents’ exercise of
child-rearing authority but considerably weaker protection to any individual’s claim to
parental identity. This means that a state has broad authority to identify nontraditional
care givers as parents, and, if it does so, it must afford their child-rearing decisions the
same strong protection afforded more traditional parental figures.*°

42 See Elisa B., 117 P.3d at 665—66; Johnson v. Calvert, 851 P.2d 776, 781 & n.8 (Cal. 1993).

43 See, e.g., Sean H. v. Leila H., 783 N.Y.S.2d 785, 788 (Sup. Ct. 2004) (reasoning that the Supreme Court’s decision in
Troxel v. Granville, 530 U.S. 57 (2000), upholding the fundamental rights of parents to limit non-parent visitation,
“strongly supports, from a constitutional perspective, [a]...narrow definition of ‘parents’ for the purpose of
standing in custody and visitation cases”); In re Nelson, 825 A.2d 501, 503 (N.H. 2003) (rejecting the suggestion
that “the status of parent should be extended to cover all persons who have established a parental relationship with
a child through the in loco parentis or psychological parent doctrines” on the ground that doing so would violate
the state constitutional rights of biological and adoptive parents); Kazmierazak v. Query, 736 So.2d 106 (Fla. App.
1999); see also John DeWitt Gregory, Redefining the Family: Undermining the Family, 2004 U. CH1. LeGaL F. 381,
392 (asserting that efforts to recognize “de facto parents, functional parents, parents by estoppel, and the like”
as members of a child’s family “threaten both the constitutional liberty interests of parents and children and the
values that support them, including the presumption that fit parents in autonomous families are competent to rear,
educate, and guide their children”); John DeWitt Gregory, Family Privacy and the Custody and Visitation Rights of
Adult Outsiders, 36 Fam. L.Q. 163, 184-87 (2002) (criticizing court decisions granting custody or visitation rights
to “de facto parents” as intruding upon the constitutional privacy rights of legal parents).

44 E.g., Nelson, 825 A.2d at 50304 (rejecting contention that “de facto” or “psychological parents” are entitled to
their own constitutional rights as parents and concluding that granting equal custodial status to “de facto” or
“psychological parents” would violate the fundamental rights of biological or adoptive parents under the state
constitution); In re E.L.M.C., 100 P.3d 546, 561-562 (Colo. App. July 1, 2004); In re Thompson, 11 S.W.3d 913, 923
(Tenn. App. 1999); Liston v. Pyles, 1997 WL 467327, at * 8 (Ohio App. Aug. 12, 1997); see also Miller v. California,
355 F.3d 1172, 1175-77 (9th Cir. 2004) (holding that custodial grandparents who had served as “de facto parents”
to their grandchildren had no substantive due process interest in maintaining a relationship with the children);
Clifford S. v. Superior Court, 45 Cal. Rptr. 2d 333, 337 (App. Ct. 1995) (holding that a man who lived with and
reared a daughter in mistaken belief that he was her biological father, and who thereafter continued to act as her “de
facto parent,” nevertheless lacked standing to seek reunification services or custody in a dependency proceeding
involving the child; nor does Constitution require that “de facto parents” be accorded the same rights as legal
parents).

45 See Bartholet, supra note 3; Buss, supra note 3. 46 Buss, supra note 3, at 636.
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Similarly, Professor Elizabeth Bartholet suggests that while states enjoy “significant leeway
to determine who is a parent,” respect for values of family privacy should lead them
to reject the idea of multiple parenthood.” By these views, the PrRINCIPLES’ custody
provisions founder not because they assign parent status to nontraditional figures but
because the parent status they confer simply carries too little substantive authority. By
preserving a multiplicity of parenting roles, the PrRincIpLEs end up carving the “parenting
rights pie”* too thinly, giving each parent insufficient power to fulfill the child-welfare
purposes underpinning the Constitution’s grant of parental autonomy.*” Consequently,
the PrincipLEs fail children and, under a child-centered conception of parental rights,
the Constitution itself.”

II1. Does the Constitution Define Parenthood?

This latter critique of the PrRINCIPLES’ custody provisions raises foundational questions
about the nature and scope of parental rights under the Constitution. Does the Constitution
focus its concern on the substantive prerogatives of parenthood while maintaining little
interest in the identity of the persons assigned that role? If so, this narrows significantly the
field of constitutional dispute over the ALI’s approach to custody, and directs it away from
the ground that many would find most controversial. It suggests that the constitutionality
of the PrINCIPLES rests entirely on whether the Constitution permits the state to force
parents to share their child rearing authority with others who build important relationships
with a child; the PrincipLES’ choice to designate that other care giver a parent rather than
a guardian or “third-party” visitor, however, would present no independent constitutional
issue of any significance. Indeed, on this account, given the Constitution’s substantial
indifference to how states assign parent status, the PRINCIPLES presumably could have
gone farther still in favoring nontraditional care givers: rather than forcing biological or
adoptive parents to share their parent status with unrelated care givers, the PRINCIPLES
might simply have disposed with legal parents altogether, allowing the new parents to
supplant the old.

This part considers in turn the dual premises of this understanding of parental rights.
It concludes that the Constitution is probably somewhat less deferential than the account
supposes concerning the assignment of parental identity while also somewhat more flex-
ible than is often imagined concerning the substance of the prerogatives guaranteed to
parents.

47 See Bartholet, supra note 3, at 326-27, 342-43. Professor Katharine Baker has similarly criticized the PRiNCIPLES’
endorsement of multiple parenthood. See Baker, supra note 4, at 48—49.

48 Bartholet, supra note 3, at 343. 49 See Buss, supra note 3, at 640—41.

30 Professor David Wagner advances a somewhat related criticism of the PRINCIPLES’ extension of parent-
hood to nontraditional care givers, although he does not characterize it as a constitutional defect. Like
Professors Bartholet and Buss, he concludes that the Constitution imposes no barrier to the assignment
of parent status to care givers formerly regarded as “third parties” or “legal strangers.” See Wagner, supra
note 38, at 1185. Also like Professors Bartholet and Buss, Professor Wagner sees in the PrincipLEs’ willing-
ness to spread parenting status and roles among a widening circle of care givers a danger of diluting the value of
parenthood for those who hold that status, ultimately working to the detriment of children. See id. at 1184-86.
Unlike Buss, however, Wagner frames his objection to this “parent inflation” solely as one of policy rather than of
constitutionality. See id. at 1185. Professor Bartholet, while criticizing the assignment of multiple parenthood as
inconsistent with the respect owed to family privacy, seems to stop short of saying explicitly that to do so would be
unconstitutional. See Bartholet, supra note 3, at 342—43.
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A. Constitutional Deference to State-Law Definitions of Parenthood

Consistent with the idea that the Constitution imposes few constraints on a state’s initial
choices concerning parent identity, several rulings of the U.S. Supreme Court suggest that
parenting status for constitutional purposes rests on the definitions found in state law
rather than on some meaning of parenthood embedded in the Constitution.

Prince v. Massachusetts,”’ one of the Supreme Court’s earliest parental liberty cases,
assumed that a nonparent guardian could assert constitutional parenting rights. Prince
upheld a woman’s conviction for permitting her nine-year-old niece to distribute reli-
gious magazines on a public street corner under Massachusetts’ child labor law, but it did
so on the ground that the state’s interest in child welfare justified the intrusion on the
aunt’s constitutional “rights of parenthood.”* Because state law granted the guardian the
prerogatives of parenthood, the Supreme Court readily extended to her the constitutional
prerogatives of parenthood. Likewise, there is no doubt that adoptive parents may similarly
exercise parental rights under the Constitution. Even though adoptive parents may lack
a biological tie to their children — a “natural bond” sometimes described as a basis for
parental rights®® — state law clearly defines them as parents and that is sufficient for the
Constitution.”*

Sixty years after Prince, the Supreme Court’s recent opinion in the Pledge of Allegiance
case, Elk Grove Unified School District v. Newdow,”> seems to reflect the same principle. The
Court in Newdow concluded that a father lacked standing to press constitutional objections
to the recitation of the pledge at his daughter’s public school because a state custody order
gave ultimate decision-making authority over her upbringing to her mother.”® Significantly,
both Justice Stevens, writing for the Court, and Chief Justice Rehnquist, concurring in the
judgment, assumed that Michael Newdow’s standing to assert constitutional parental rights
rested entirely on state law.

“Newdow’s parental status,” Stevens wrote, “is defined by California’s domestic rela-
tions law.””” The Court accepted that “state law vests in Newdow a cognizable right to
influence his daughter’s religious upbringing”>® and that “the state cases create a zone of
private authority within which each parent, whether custodial or non-custodial, remains
free to impart to the child his or her religious perspective.””” But the Court concluded
that California law does not grant Newdow, as a noncustodial parent,”” “a right to dictate

31321 U.S. 158 (1944). 32 Id. at 166.

%3 Judicial opinions routinely state that constitutionally protected rights in this context belong to the “biological” or
“natural” parent. See, e.g., W.T.M. v. S.P,, 889 So.2d 572, 580 n.2 (Ala. Civ. App. 2003); In re Children of Schauer,
2003 WL 22481494, at * 4 (Minn. App. Nov. 4, 2003); In re Baby Girl L., 51 P.3d 544, 555 n.7 (Okla. 2002); Greer v.
Alexander, 639 N.W.2d 39, 43-44 (Mich. App. 2001). The opinions also rationalize protection on the presumption
that “natural bonds of affection lead parents to act in the best interests of their children.” Parham v. J.R., 442 U.S.
584, 602 (1979).

54 See In re Nelson, 825 A.2d 501, 502 (N.H. 2003) (noting that case law has “extended... protection [of parental
rights under state constitution] to both natural and adoptive parents”); Owenby v. Young, 579 S.E.2d 264, 266 (N.C.
2003) (stating that the Constitution’s protection of parents’ rights “is irrelevant in a custody proceeding between
two natural parents, whether biological or adoptive”). Without focusing specifically on constitutional law, courts
have observed that “[o]nce the adoption is final, there is no distinction in law between the biological parent and
the adoptive parent; they are parents to that child of equal rank and responsibility.” Carter v. Carter, 546 S.E.2d
220, 221 (Va. App. 2001).

%5124 S. Ct. 2301 (2004). %6 See id. at 2311-12.
7 Id. at 2311. 8 1d.
¥ Id.

%0 Newdow was nominally granted “joint legal custody,” but the state custody order specified that the girl’s mother,
with whom she resided, would have final decision-making authority in the event of disagreements between the
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to others what they may or may not say to his child respecting religion.”®! Because state
law assigned that authority to the girl’s mother as the custodial parent, Newdow could
not object to state-sponsored religious indoctrination of his daughter on the ground that
it violated his own constitutional rights as a parent. Although Chief Justice Rehnquist
emphasized a different construction of California custody law that would have permit-
ted Newdow to present his constitutional claim, he agreed with the majority that “[t]he
correct characterization of respondent’s [constitutional] interest [as a parent] rests on the
interpretation of state law.”®’

In Newdow, the Supreme Court appeared not to contemplate that the Constitution
itself might define the scope of Newdow’s rights as a noncustodial parent. Even if the
Constitution permitted states to define many aspects of a parent’s noncustodial role, the
Constitution might be thought to specify some floor of minimal participation in child
rearing, to which Newdow would then be entitled. Instead, by suggesting that Newdow’s
constitutional interests in his daughter’s upbringing depended entirely on the generosity
of state custody law, the Supreme Court implied the existence of broad state authority to
define the extent and scope of parenthood.

In this, Newdow might suggest a basic parallel between the ways in which parenthood
and property are defined for constitutional purposes. Courts defer to state law when
defining the “property” protected by the Due Process Clause. “Property interests,” the
Supreme Court has held, “are not created by the Constitution, ‘they are created and their
dimensions are defined by existing rules or understandings that stem from an independent
source such as state law.” ”*’ In the same way, the parenting “liberty” protected by the Due
Process Clause might rest on a definition of parenthood independent of the Constitution
and subject to the discretionary power of the state. Indeed, this is effectively how the
Washington Supreme Court justified its decision to recognize as parents both members of
a dissolved same-sex partnership: the court held that its own redefinition of parenthood
through the common law effectively wiped away any constitutional privilege enjoyed by
the biological mother.**

Of course, any suggestion of a correspondence between the rights of parents and the
rights of property owners is certain to raise hackles.”> And properly so, since the link-
age implies the commodification of children, recalling darker periods in which widely

parents. See id. at 2310 n.6. As such, he was effectively a non-custodial parent despite his protestations to the
contrary. See id. at 2315 n.1 (Rehnquist, C.J., concurring in the judgment) (noting Newdow’s insistence “that he
has never been a ‘noncustodial’ parent”).

61 Id. at 2311.

62 See id. at 2315-16 (Rehnquist, C.J., concurring in the judgment).

63 Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 538 (1985) (quoting Board of Regents v. Roth, 408 U.S. 564,
577 (1972)); see Town of Castle Rock v. Gonzales, 125 S. Ct. 2796, 2803 (2005); 3 RoNALD D. ROTUNDA & JoHN E.
NowAK, TREATISE ON CONSTITUTIONAL LAW: SUBSTANCE AND PROCEDURE §17.5 (3d ed. 1999 & Supp. 2004).

% In re Parentage of L.B., 122 P.3d 161, 177-8 (Wash. 2005). The court explained:

...[O]ur holding.. . . regarding the common law status of de facto parents renders the crux of Britain’s [the biological
mother’s] constitutional arguments moot. Britain’s primary argument is that the State, through judicial action, cannot
infringe or materially interfere with her rights as a biological parent in favor of Carvin’s rights as a nonparent third
party. However, today we hold that our common law recognizes the status of de facto parents and places them in
parity with biological or adoptive parents in our state. Thus, if, on remand, Carvin can establish standing as a de facto
parent, Britain and Carvin would both have a “fundamental liberty interest[]” in the “care, custody, and control”
of L.B.

Id. at 178 (emphasis in original).

65 See Baker, supra note 4, at 44—45 (advocating the use of property concepts in defining the rights of parents
while acknowledging that “there is strong resistance to property rhetoric when it comes to characterizing family
relationships — particularly relationships with children”).
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shared notions of child “ownership” rationalized considerable mistreatment.®® Of course,
all judges today disclaim any effort to liken children to property.®” And, yet, the analogy
may not be altogether malevolent. One enduring theory of property — which the Court
suggested in Board of Regents v. Roth underlies the Constitution’s protection of property
rights®® — offers a utilitarian foundation: by providing security to owners that they will
capture the fruits of their investments, the institution of property encourages people to
husband resources, increasing overall resource development to society’s benefit.*” This
conception of property rights shares a core premise with some modern, child-centered
theories of parental rights: that the promise of parental freedom from meddlesome state
interference encourages parents to invest more generously in the nurture and development
of their children, to the ultimate benefit of their children and all of society.”’

Although the property analogy implicit in Newdow’s conception of parental rights might
suggest reflexive deference to innovative redefinition of parenthood, such as is contem-
plated by the PriNcIPLES, it seems quite doubtful that states” discretion in this area is
unbounded.

First, it is not certain that the Supreme Court really meant what it said in Newdow.
Other factors may well explain Newdow’s readiness to defer to state-law definitions of
parenting authority, particularly the Justices’ eagerness to avoid deciding the merits of
a messy and divisive religious-liberty controversy.”! As Douglas Laycock neatly summed
up the Court’s dilemma, “Newdow . .. may have been politically impossible to affirm and
legally impossible to reverse.””” Prudential concerns about Newdow’s standing provided a
convenient exit.”” In addition, the case presented an intractable conflict of constitutional
rights within the family. Responding to Newdow’s contention that all parents, regardless

66 See Barbara Bennett Woodhouse, “Who Owns the Child?”: Meyer and Pierce and the Child as Property, 33 Wwm. &
Mary L. REV. 995 (1992). As James Dwyer recently pointed out, such notions of child “ownership” are by no means
entirely behind us. See Dwyer, supra note 10, at 985-86.

67 See, e.g., Troxel v. Granville, 530 U.S. 57, 64 (2000) (plurality opinion of O’Connor, J.) (rejecting dissent’s assertion
that ruling striking down grandparent visitation order implied that “ ‘children are so much chattel’”); Collins v.
Missouri Bar Plan, 157 S.W.3d 726, 738 (Mo. App. 2005) (Smart, J., concurring) (emphasizing state’s strong policy
against treating children like “chattels to be bartered or sold”); Baker v. Baker, 582 S.E.2d 102, 107 (Ga. 2003)
(Benham, J., dissenting) (“I speak not of rights of ownership, for we can all agree that children are not chattel, but
of the right to be recognized as a parent and to participate in the child’s life.”).

68 See Board of Regents v. Roth, 408 U.S. 564, 577 (1972) (“The Fourteenth Amendment’s procedural protection of
property is a safeguard of the security of interests that a person has acquired in specific benefits. ... It is a purpose
of the ancient institution of property to protect those claims upon which people rely in their daily lives.”).

69 See Thomas W. Merrill, Introduction: The Demsetz Thesis and the Evolution of Property Rights, 31 J. LEG. STuD. 331,
331-32 (2002); Thomas W. Merrill & Henry E. Smith, What Happened to Property in Law and Economics?, 111 YALE
L.J. 357, 360-62 (2001).

70 As Elizabeth Scott explained in advancing a “fiduciary model” of parental rights:

Legal deference to parents’ authority over child rearing plays a key role in the fiduciary model, because it serves as

compensation for the job parents do.. .. Intrusive legal oversight of parents’ behavior and rearing decisions would

likely diminish role satisfaction considerably. ... The fiduciary model of regulation clarifies that parental autonomy

serves as an important function as a reward for satisfactory performance of the obligations of parenthood. Parental

rights insure that the costly investment that parents make in rearing their children is afforded legal protection.
Elizabeth S. Scott, Parental Autonomy and Children’s Welfare, 11 WM. & MARy BILL Rts. J. 1071, 107879 (2003);
see also Elizabeth S. Scott & Robert E. Scott, Parents as Fiduciaries, 81 Va. L. Rev. 2401 (1995); Margaret F. Brinig,
Troxel and the Limits of Community, 32 RutGers L.J. 733, 765, 778-79 (2001).

71 See The Supreme Court, 2003 Term Leading Cases — Federal Jurisdiction and Procedure, 118 Harv. L. Rev. 427 (2004).

72 Douglas Laycock, Theology Scholarships, the Pledge of Allegiance, and Religious Liberty: Avoiding the Extremes But
Missing the Liberty, 118 HArv. L. Rev. 155, 224 (2004).

73 See Newdow, 124S. Ct.at 2316 (Rehnquist, C.J.) (describing the Court’s standing concerns as “ad hocimprovisations”
for avoiding the merits of Newdow’s claim).
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of their custodial status, have a constitutional right to be free from state interference in
imparting values to their children, Justice Stevens stated that

[t]he difficulty with that argument is that Newdow’s rights, as in many cases touching
upon family relations, cannot be viewed in isolation. This case concerns not merely
Newdow’s interest in inculcating his child with his views on religion, but also the rights
of the child’s mother. ... And most important, it implicates the interests of a young child
who finds herself at the center of a highly public debate. ...”*

Interestingly, this is precisely the same concern that Justice Stevens raised four years
earlier in Troxel v. Granville”> when confronted with a parent’s claim of a fundamental
constitutional right to bar unwanted visits by a grandparent. In that case, he wrote separately
to point out that a parent’s constitutional liberty to control a child’s family relationships
may conflict with the constitutionally protected wishes of other family members, including
those of children.”® Stevens used this potential for intrafamily conflict to qualify the strength
of constitutional protection afforded parental rights by balancing them against the rights of
children and other family members.”” In Newdow, Stevens returned to the same intrafamily
conflict as a ground for avoiding decision altogether. At bottom, however, this avoidance
reflects a judgment that parental rights must be assessed within the broader context of
other constitutional rights-holders, not that family constitutional rights within the family
are readily curtailed or reassigned by state law.

Second, the Supreme Court’s cases addressing the constitutional rights of unwed fathers
strongly suggest that the Constitution in fact provides its own parameters for parental
status apart from a state’s policy choices. In Stanley v. Illinois’® and subsequent cases,
the Supreme Court struck down state policy choices to withhold parental recognition
from men the Constitution regarded as fathers.”” In Stanley, for instance, the State of
Illinois decided, as a matter of state policy, to deny parental status to unwed biological
fathers. The Supreme Court, however, held that Peter Stanley, like “all Illinois parents,”
was “constitutionally entitled to a hearing on [his] fitness” before his children could be
removed from his custody.®” Implicit in this holding, of course, was a judgment that unwed
biological fathers are constitutionally entitled to state recognition as parents.

Subsequent cases make clear that no single criterion determines parentage for constitu-
tional purposes. While biological connection appeared significant in Stanley,”' substantial
emotional bonds figured prominently in Lehr v. Robertson.’” From Lehr, it emerged that the

74124 8. Ct. at 2310. 73530 U.S. 57 (2000).

76 Id. at 88—89 (Stevens, J., dissenting).

77 Id. (“While this Court has not yet had occasion to elucidate the nature of the child’s liberty interests in preserving
established familial or family-like bonds, it seems to me extremely likely that, to the extent parents and families have
fundamental liberty interests in preserving such intimate relationships, so, too, do children have these interests,
and so, too, must their interests be balanced in the equation.”) (citations omitted).

78 405 U.S. 645 (1972).

79 Although the Court’s opinions in some of these cases were framed in terms of procedural due process, the judgments
unmistakably struck substantive rules of law that denied parental status on the basis of the Constitution’s regard for
the fundamental parenting rights of the men. See David D. Meyer, Justice White and the Right of Privacy, 52 CATH.
U. L. Rev. 915, 931-32 (2003) (discussing the intertwinement of procedural and substantive due process in these
cases).

80 See 405 U.S. at 658. 81 See id. at 651.

82 463 U.S. 248, 261-62 (1983) (“[T]he importance of the familial relationship, to the individuals involved and to the
society, stems from the emotional attachments that derive from the intimacy of daily association, and from the role
it plays in ‘promot[ing] a way of life’ through the instruction of children.”).
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constitutional claim to parent status depends on more than genetic contributions alone;
it requires a willingness to make the emotional and other contributions required to raise a
child. “The significance of the biological connection,” the Court explained, “is that it offers
the natural father an opportunity that no other male possesses to develop a relationship
with his offspring. If he grasps that opportunity and accepts some measure of responsibility
for the child’s future, he may enjoy the blessings of the parent-child relationship and make
uniquely valuable contributions to the child’s development.”®’

Six years later, it appeared that even Lehr’s biology-plus-care giving formula would not
always be enough to trigger constitutional recognition as a parent. For the plurality in
Michael H. v. Gerald D.,** societal judgments about parenting and family identity were
also important considerations. There, the Court held that California was not required to
recognize as a parent a man who had demonstrated his willingness to care emotionally and
financially for his biological daughter. Because the child was conceived in an extramarital
affair and now lived in an intact marital family, the man’s relationship with the child was not
one society traditionally respected and considered worthy of constitutional protection.®
As Justice Stevens later recounted, Michael H. “recognized that the parental liberty interest
[i]s a function, not simply of ‘isolated factors’ such as biology and intimate connection,
but of broader and apparently independent interest in the family.”%

The concept of parenthood reflected in these cases is surely expansive enough to permit
the conferral of parent status on nontraditional care givers.®” But these cases also surely
impose some ultimate limitations on the state’s ability to deny parental status to those
falling within the constitutional criteria.*® Professor Buss rightly warns that “[a]ny simple
formula — whether based on history, biology, or biology plus some relationship — that
purports to establish to whom parental rights belong will fail, in some circumstances, to
account for those who constitute a child’s familial core.”® And, she contends, “[a] con-
stitutional protection reduced to any such formula will therefore disserve the important
child-rearing interests the Constitution should be construed to protect.”” It is undeni-
able that any constitutional entitlement to parental identity risks excluding some persons
who have built care giving relationships of enormous importance to children, and will
therefore sometimes scrape up hard against the interests of children. But it is doubtful that
the Constitution’s protection of parental rights is so exclusively child-focused. Instead, it
seems likely that constitutional protection of parenthood, like other non-textual rights, is

83 Id. at 261-62. A basic and lingering ambiguity in Lehr is whether it is enough for constitutional status as a parent
that the biological father sought to involve himself constructively in the child’s rearing or whether it is necessary for
him actually to succeed in building emotional bonds. See David D. Meyer, Family Ties: Solving the Constitutional
Dilemma of the Faultless Father, 41 Ariz. L. Rev. 753, 762-69 (1999). This distinction is crucial in determining
the constitutional claims of so-called “thwarted fathers,” men who are prevented from contributing to a child’s
upbringing because of their faultless ignorance of the child’s existence or whereabouts. See id.

84491 U.S. 110 (1989). 85 See id. at 122-23 & n.3 (opinion of Scalia, J.).

86 Troxel, 530 U.S. at 88 (Stevens, J., dissenting).

87 See Buss, supra note 3, at 657 (reviewing the unwed father cases and concluding that they “suggest the state has
considerable power to recognize nontraditional care givers as parents themselves”); Bartholet, supra note 3, at
326 (similarly concluding that “today’s U.S. Supreme Court has signaled its willingness to provide the states with
significant leeway to determine who is a parent and how prominently biology should figure in that determination”).

88 See Nancy E. Dowd, Fathers and the Supreme Court: Founding Fathers and Nurturing Fathers, 54 Emory L.J. 1271,
1306 (2005) (finding in the Supreme Court’s unwed father cases a “definition of constitutional fatherhood,” and
concluding that “[t]he Court’s cases reflect a definition of fatherhood that operates along several axes — marriage,
biology, legitimization and nurture”).

89 Buss, supranote 3, at 662. 90 1d.
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bottomed on social value judgments that are more multidimensional. The presumption
that parental prerogative will advance the welfare of children is a major premise of con-
stitutional protection, but it is not the only one. A sense of justice for parents, a notion
of desert rooted in the satisfaction of parental duty, is also a strong undercurrent in the
Supreme Court’s cases and in society’s judgments about the privileged place of parents
in relation to their children. This dual footing of parents’ rights is a key reason why the
Supreme Court’s cases in turns seem to reflect both deference and skepticism toward
state-law measures that redefine the role and identity of parents. The variation is not truly
incoherence or indecision, but the product of an attempt to balance constitutional respect
for the interests of children and adults in connection with a matter that affects them both
profoundly.

If neither children’s nor parents’ interests can be categorically subordinated to the other
for all purposes, then some means of accommodating them must be found. Perhaps the
analogy to constitutional understandings of property is again apt. The Constitution readily
permits state law to extend the boundaries of due process protection by recognizing new
forms of property,”’ just as it permits an extension of parenting rights through state-law
doctrines respecting adoption or de facto parenthood. But, just as there would be close
scrutiny of any significant roll back of state-law definitions of what counts as “property” in
order to avoid constitutional protections, any state-law curtailment of established under-
standings of parenthood would trigger a more searching examination.

Notwithstanding Roth’s essentially unqualified assertion that property is constitutionally
defined by independent sources such as state law, the Supreme Court has come to recognize,
atleast implicitly, that there must be some limits on the states’ power to rethink what counts
as property. As Professor Thomas Merrill observes, Roth’s seemingly reflexive resort to state
law to define the boundaries of a constitutional right poses a “positivist trap.”

The trap arose because the Court’s method effectively ceded the domain of constitutional
property to governmental actors over which the Court, in its capacity as constitutional
interpreter, had no control. In other words, Roth appeared to require the Court to go
along with any and all contractions or expansions on the domain of property dictated by
nonconstitutional law. This cession of control produced a “trap” because it could lead
to either too little or too much property relative to other value commitments that were
important to the Justices.”

In more recent cases, the Supreme Court seemingly has pulled back from the implica-
tions of unbridled deference to state-law definitions of property. For example, Professor
Merrill finds in the Supreme Court’s uneven attention in Phillips v. Washington Legal
Foundation™ to various legal sources an “intimat[ion] that perhaps long-established
common-law rules are central to the identification of ‘true’ property interests, whereas
rules enacted by regulatory agencies are not.””” Similarly, in Ruckelshaus v. Monsanto Co.,”
the Court held that corporate trade secrets qualified as property protected by the Takings
Clause only by disregarding legal regulation that seriously undercut the claim of secrecy.

o1 See, e.g., Goldberg v. Kelly, 397 U.S. 254 (1970) (recognizing property interests in welfare entitlements); see also
Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984) (recognizing property interests in trade secrets).

92 Thomas W. Merrill, The Landscape of Constitutional Property, 86 Va. L. Rev. 885, 922 (2000) (quoting Jerry Mashaw,
Administrative Due Process: The Quest for a Dignitary Theory, 61 B.U. L. Rev. 885, 888 (1981)).

%3 Id. at 923. 4 524 U.S. 156 (1998).

95 Merrill, supra note 92, at 898. 96 467 U.S. 986 (1984).
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Merrill posits that the Court’s refusal to apply Roth’s positivist test faithfully is driven by
its conviction that to do so would deny protection to interests that, independent of the
underlying legal sources, warranted protection as property.”’

These and other cases suggest that, although states may extend the scope of property,
they will not be permitted to contract property rights in ways that unsettle basic social
expectations.”® Similarly, social expectations about the nature of parenthood are likely to
apply a constitutional brake on state-law efforts to withdraw and reassign parent status.””
The unwed father cases provide markers of those expectations: the presence of genetic
ties, emotional bonding, and traditional social consensus, for instance, are all relevant.'"’
While the outer boundaries on the state’s definitional power are not sharply drawn, it
seems reasonably clear that denying parental status at least to adults meeting all three of
these markers would cross the line.

California may soon provide a test case. In 2004, the California Supreme Court held
that when multiple adults assert parental ties to a child, either on the basis of biology or
past care giving, judges should weigh “considerations of policy and logic” in ascertain-
ing the most “appropriate” parent.'”! This particular case involved a contest between two
putative fathers. One, Heriberto, was the biological father of a two-year-old girl and had
lived with the child and her mother for much of her life. The other, Paul, was married
to the girl’s mother; although he and the mother had been separated, the mother and
her daughter nevertheless visited Paul periodically.'” Both men qualified as “presumed

97 Professor Merrill writes:

Why was the [ Ruckelshaus] Court reluctant to use the disclosure statute to defeat the manufacturer’s claim that it had
property? The best explanation would seem to be that a decision holding that the trade secrets were not property
during the mandatory disclosure years was just too implausible—too jarring given general expectations about kinds of
interests that are commonly regarded as being property in our society. The Roth approach, if applied by considering
all relevant sources of nonconstitutional law, generated a result that the Court regarded as yielding too little property
relative to what most observers would consider to be the intuitive result.

Merrill, supra note 92, at 939.

%8 In Merrill’s assessment, the most coherent cases have adopted a “patterning approach,” under which state law
defines the substantive entitlements held by the private claimant, but federal law independently makes the ultimate
determination whether those state-granted entitlements amount to “property” for purposes of federal constitutional
protection. See id. at 926-28 (citing Memphis Light, Gas ¢& Water Division v. Craft, 436 U.S. 1 (1978), and Drye v.
United States, 535 U.S. 274 (1999)). The Supreme Court recently applied this approach in Town of Castle Rock v.
Gonzales, 125 S. Ct. 2796, 2803—-04 (2005), to conclude that a crime victim did not have a constitutional “property
interest” in police enforcement of a protective order. For another recent case taking the same approach in the
context of defining “property” for purposes of federal tax law, see United States v. Craft, 535 U.S. 274 (2002).

99 Cf. Cass R. Sunstein, The Right to Marry, 26 Carpozo L. Rev. 2081, 2105 (2005) (suggesting that the Constitution
would require heightened scrutiny of state measures to strip parental status from biological or adoptive parents,
but not to measures merely withholding parental status from unconventional aspirants, because “for a biological
or adoptive parent, state intervention imposes a loss that is distinctive in both degree and kind”).

100 professor Katharine Baker argues that

the most important factor in determining whether a genetic father will be entitled to constitutional protection of his
parental rights is his relationship with the mother. In Stanley and Caban v. Mohammed, cases in which the Court
protected the father’s constitutional rights as a parent, one could readily find an implicit agreement between the
mother and father to share parental rights.

Baker, supra note 4, at 34.

101 See In re Jesusa V., 10 Cal. Rptr. 3d 205, 218-19 (Cal. 2004); see also Craig L. v. Sandy S., 22 Cal. Rptr. 3d 606,
612—-14 (Ct. App. 2004). Other courts have similarly directed trial courts to weigh competing claims of biology
and caregiving in selecting among presumed parents under the Uniform Parentage Act. See Dept. of Soc. Servs. v.
Byer, 678 N.W.2d 586, 591-92 (S.D. 2004) (where paternity presumptions based on marriage and biology conflict,
court should designate the father according to discretionary “best interests” determination); G.D.K. v. Dept. of
Fam. Servs., 92 P.3d 834, 837-38 (Wyo. 2004); N.A.H. v. S.L.S., 9 P.3d 354, 366 (Colo. 2000); Doe v. Doe, 52 P.3d
255, 262 (Haw. 2002).

102 Jesysa V,, 10 Cal. Rptr. 3d at 210-11.
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fathers” under California’s version of the Uniform Parentage Act, Heriberto on the basis
of his genetic connection and Paul on the basis of his marriage to the mother. Addition-
ally, each man could plausibly claim that he had “received the child into his home and
openly held her out as his child.”'”> Reasoning that it must choose between these men,
the California Supreme Court ruled that “[t]he juvenile court thus was obliged to weigh
all relevant factors — including biology — in determining which presumption was founded
on weightier considerations of policy and logic.”'’* It then upheld the juvenile court’s
conclusion that, at least on the particular facts of this case, “ ‘[t]he man who provide[d]
the stability, nurturance, family ties, permanence, is more important to a child than the
man who has mere biological ties.””!" On that basis, Paul was made Jesusa’s parent, rel-
egating Heriberto to the sidelines after living nearly two years with her as father and
daughter.

Although the California Supreme Court turned aside Heriberto’s due process objections,
the case nevertheless illustrates the constitutional limitations on state choices among aspir-
ing parents. The court defended the constitutionality of its action, over strong dissent,'’®
on two grounds: First, it asserted — somewhat implausibly under California law — that
“the identification of another man as Jesusa’s presumed father does not terminate Heri-
berto’s parental relationship with the child.”!"” Second, Heriberto had not done enough
under Lehrto “‘demonstrate[] a full commitment to his parental responsibilities’ [so as] to
merit constitutional protection.”'”® Without passing on the merits of these assertions, the
broader point is that each implies the existence of some independent constitutional limita-
tion on state power to reassign parental status. That the court, in affirming the state’s power
to choose among competing father figures, felt it necessary to insist that the designation
would not clearly foreclose an ongoing parental role for Heriberto implies a broader toler-
ance for adding new parents than for substituting them. Similarly, its assessment of whether
Heriberto had done enough to “grasp the opportunity” to parent acknowledges that some
men at least can indeed demand constitutional recognition as parents. If Heriberto had
been a bit faster to seek a formal declaration of his paternity, or if Paul and Jesusa’s mother
had not married, then the court presumably might have been compelled to acknowledge
Heriberto’s status as a parent, notwithstanding the greater “stability, nurturance, family
ties, [and] permanence” offered by Paul. This is not to say that the Constitution would
necessarily bar the state from extending parent status to Paul, only that it might preclude
extinguishing Heriberto’s claim to parenthood without proving his unfitness or other
grounds for termination.'"”

103 1d. at 215, 219 (tracking statutory language of Fam. Code § 7611(d));

104 1d. at 220. 105 1d. at 220-21.

106 1d. at 267-74 (Chin, J., dissenting) (contending that majority’s assumption of the power to choose among prospective

parents violated Heriberto’s fundamental liberty interests as a fit biological parent who had lived with and cared

for his child).

Id. at 221 (emphasis in original). The assertion is dubious because in other cases, both before and after Jesusa V.,

the California Supreme Court has made plain that a child may not have three parents under California law. See

Elisa B. v. Superior Court, 117 P.3d 660, 666 (2005) (“[W]hat we considered and rejected in Johnson [v. Calvert,

851 P.3d 776 (Cal. 1993),] was the argument that a child could have three parents: a father and two mothers.”).

Consequently, acceptance of one man’s claim to parentage implicitly precluded the other’s. See Jesusa V., 10 Cal.

Rptr. 3d at 268—69 (Chin, J., dissenting).

108 Josusa V, 10 Cal. Rptr. 3d at 222.

109 T fact, as both the majority and dissent in Jesusa V. recognized, there were ample facts — including Heriberto’s
incarceration for brutally assaulting Jesusa’s mother — that might support terminating Heriberto’s parental rights,
if any such rights existed. See 10 Cal. Rptr. 3d at 241 (Chin, J., dissenting).
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B. New Parents and the Dilution of Parenting Authority

There will be many cases in which the Constitution is likely to require states to recognize
the “parent” status of a biological parent in circumstances in which that parent opposes the
ongoing involvement of a nontraditional care giver. In such cases, the only choices open
to law will be to sacrifice the nonparent relationship — as state courts did, for example, in
the cases of Baby Jessica''” and Baby Richard''! —or else to find some way to reconcile and
accommodate the involvement of both.!'? The PrincipLEs opt for the latter course and
likely obtain the maximal involvement and status for nontraditional care givers permitted
by the Constitution.

It is true that the addition of new parents who will share that status with a preexisting
legal parent significantly intrudes on the child rearing liberty of traditional parents. But it
is likely an intrusion the Constitution permits, at least in the limited circumstances under
which the PrincipLEs would recognize a “de facto parent” or “parent by estoppel.”

As an initial matter, it is increasingly clear that something less than strict scrutiny
applies in the context of substantive due process protection of parental rights. Although
strict scrutiny is the usual test for state action that burdens a fundamental constitutional
right, the Supreme Court’s family privacy cases have repeatedly hedged in their description
of the necessary scrutiny.!'” And the Supreme Court’s most recent cases strongly confirm
its commitment to a flexible, intermediate standard of review. Troxel v. Granville,''* a case
affirming the fundamental child rearing right of parents, eschews quite deliberately the
usual strict-scrutiny search for “narrow tailoring” and “compelling interests” in favor of a
more open-ended balancing of public and private interests.''> The only general guidance
the plurality offers to lower courts weighing nonparent visitation disputes is that they must
give an unspecified “special weight” to a fit parent’s reasons for wishing to limit contact
with a nonparent.''® The Court’s decision more recently in Lawrence v. Texas''” follows the
same pattern, vindicating a fundamental privacy interest in intimate association without
employing strict scrutiny.''®

In place of strict scrutiny, the Supreme Court has used an intermediate form of review
employing at least three factors to gauge the sufficiency of the state’s justification for its
intrusion on family privacy. The Supreme Court looks to (1) the degree of unity or fracture
within the family unit affected by the state action; (2) the degree of the state’s intrusion on

10 In re B.G.C., 496 N.W.2d 239 (Iowa 1992).

11 147 re Petition of Kirchner, 649 N.E.2d 324 (Ill. 1995); In re Petition of Doe, 638 N.E.2d 181 (Il 1994).

112 See Meyer, supra note 83, at 813—45 (proposing a form of non-consensual, open adoption as a means of accommo-
dating parental roles for both adoptive and biological parents in this context).

113 See Zablockiv. Redhail, 434 U.S. 374, 386—88 (1978); Moore v. City of East Cleveland, 434 U.S. 494,499 (1977); David
D. Meyer, The Paradox of Family Privacy, 53 VAND. L. REv. 527, 536—48 (2000) (reviewing cases and commentary).

114530 U.S. 57 (2000).

115 See id. at 80 (Thomas, J., concurring in the judgment) (noting that the plurality and other separate opinions
“curiously” fail to apply strict scrutiny despite having found a burden on the parent’s fundamental right to rear her
children). For further discussion of the significance of this omission, and the “middle” standard applied in place of
strict scrutiny, see Emily Buss, Adrift in the Middle: Parental Rights After Troxel v. Granville, 2000 Sup. CT. REv. 279;
Stephen G. Gilles, Parental (and Grandparental) Rights After Troxel v. Granville, 9 Sup. Ct. Econ. Rev. 69 (2001);
David D. Meyer, Lochner Redeemed: Family Privacy After Troxel and Carhart, 48 UCLA L. Rev. 1125 (2001).

116 530 U.S. at 69 (plurality opinion). 117539 U.S. 558 (2003).

181 defend this claim at greater length in David D. Meyer, Domesticating Lawrence, 2004 U. Car. LeGaL F. 453. See
also Laurence H. Tribe, Lawrence v. Texas: The “Fundamental Right” That Dare Not Speak Its Name, 117 HARv. L.
Rev. 1893 (2004).
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private interests; and (3) historical and contemporary social consensus about the nature
and value of family relationships.'"”

The PrincipLES’ approach to custody appears well crafted to pass muster under these
considerations.'?’ The PRINCIPLES recognize new parents only when some family fracture
led the disputants into court.'?! The presence of preexisting family discord lowers the jus-
tificatory burden for state intervention because presumably at least one party invited the
state’s role as mediator, lessening the intrusiveness of the state’s action, and because family
disputes frequently hasten a clash of competing privacy interests.'*” The latter concern, of
course, is the same one cited in Newdow to justify its refusal to privilege the noncustodial
father’s child rearing wishes over the custodial mother’s. This clash of interests also led
Justice Stevens in Troxel to favor qualifying the strength of the Constitution’s protection of
parental prerogative in visitation disputes.'*’

Although the novelty of a government-sponsored scheme of multiple parenthood coun-
sels some judicial skepticism,'** an assessment of the degree of the PrRincIPLES’ intrusion
on privacy interests weighs strongly in its favor.'>> Indeed, the PrRiNcIPLES’ preference for
adding new parents without simply reassigning parent status and displacing the old,'** as
the California court effectively did in Jesusa V., significantly bolsters its claim to consti-
tutionality. Whereas a wholesale reassignment of exclusive parent status ordinarily extin-
guishes the former parent’s family status, the addition of new parents only dilutes the
prerogatives of preexisting parents. This is not to suggest that dilution is an insignificant
incursion on parental prerogative — it surely is not — but it is a far lesser intrusion than that
contemplated by a reassignment of exclusive parent status.

Finally, the benefits of the PrincipLES’ parenthood provisions for children (and for
adults who under traditional law are classified as “non-parent care givers” or “legal
strangers”) would be real and substantial. There are benefits that flow specifically from
classifying a care giver as a “parent,” rather than, as under current law, a “third-party”
custodian or visitor. Empirical evidence seems to confirm what common sense would
suggest: that children and their care givers form deeper and more mutually satisfying

119 See Meyer, supra note 113, at 579-91 (discussing relevance and past judicial consideration of these factors). For
lower court decisions applying similar approaches to calibrate the level of scrutiny in family privacy cases, see
Guardianship of L.S., 87 P.3d 521, 527 (Nev. 2004); Kirkpatrick v. Eighth Jud. Dist. Ct., 64 P.3d 1056, 1061-62 (Nev.
2003); Patel v. Searles, 305 E.3d 130 (2d Cir. 2002), cert. denied, 538 U.S. 907 (2003); ¢f. Crowley v. McKinney, 400
E3d 965 (7th Cir. 2005) (suggesting that strength of parental right varies depending upon nature of the asserted
interest at stake and presence of conflicting interests within family).

120 See David D. Meyer, What Constitutional Law Can Learn from the ALI Principles of Family Dissolution, 2001
BYU L. Rev. 1075.

121 See PriNcIPLES § 2.01 (stating that custody principles apply only when parents are separated or “when the circum-
stances underlying a child’s residence with a de facto parent substantially change”). A comment accompanying this
provision makes clear that it reflects a conscious desire by the drafters to avoid incursions on intact families. See
id., cmt. b.

122 §ee Sandra Day O’Connor, The Supreme Court and the Family, 3 U. Pa. J. Const. L. 573, 575-76 (2001); Anne
C. Dailey, Constitutional Privacy and the Just Family, 67 TuL. L. Rev. 955, 982-89 (1993).

123 See supra text accompanying notes 74—77.

124 Although the multiple parenthood contemplated by the PrRincIpLEs plainly constitutes a major departure from
traditional assumptions about parenthood as an exclusive status belonging only to one father and one mother,
see Katharine T. Bartlett, Rethinking Parenthood as an Exclusive Status: The Need for Legal Alternatives When the
Premise of the Nuclear Family Has Failed, 70 Va. L. REv. 879 (1984), the allowance for second-parent adoptions,
open adoption, and similar arrangements demonstrates that “some exceptions to [the traditional] rule have recently
begun to develop.” Perry-Rogers v. Fasano, 715 N.Y.S.2d 19, 25 n.1 (App. Div. 2000).

125 See Meyer, supra note 120, at 1094-9.

126 See PRINCIPLES §$ 2.03, 2.08 (providing for the allocation of custodial responsibility among multiple parents).
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bonds when the law gives the fullest measure of security to the continuity of their relation-
ship.'?” Where care givers lack the secure status of parenthood, and risk losing custody or
contact under a legal regime that powerfully privileges parents’ rights over “third-party”
interests, they sometimes hold back, consciously or otherwise, from investing themselves
fully in the intimate relation. The risks of emotional loss may simply seem too great.'”®
Empirical research also amply demonstrates that inhibitions in the bonding between a
child and parent can carry detrimental consequences for the child’s attachment and over-
all development.'*’

Accordingly, although it cannot be doubted that spreading parental authority among a
wider circle of parents would carry significant and genuine costs, including the potential
for additional conflicts among a child’s care givers and a diminution of the care giving
satisfaction of the legal parents, these costs must be balanced against the benefits to children
from the greater continuity and security of care giving relationships.

IV. Conclusion

Asthe Supreme Court hasacknowledged, the “changing realities of the American family”'*

have made it clear that “[f]or many boys and girls a traditional family with two or even one
permanent and caring parent is simply not the reality of their childhood.”'*! Instead, many
such children will be raised by caring adults whom they regard as their parents but who have
not traditionally been treated as parents by the law. Attempts to vindicate children’s interests
by simply reassigning parent status from biological or adoptive parents to parent-like care
givers are almost certain in some circumstances to collide with constitutional notions of
parenthood that are tethered more closely to traditional social expectations. The custody
provisions of the PRINCIPLES, by contrast, aim to give these children the most that likely
can be given them in a society that remains deeply respectful of traditional parental roles
and prerogatives. By conferring parental rights on those who play dominant child rearing
roles while also preserving the ties that children have with fit but possibly more distant
biological or adoptive parents, the PRINCIPLES do an admirable job of accommodating the
respect the Constitution requires for traditional parents with the respect the Constitution
allows for the needs of children growing up outside the boundaries of the conventional
family.

The author gratefully acknowledges the support of the Ross and Helen Workman Law Research
Grant in the preparation of this chapter.

127 See Margaret F. Brinig & Steven L. Nock, How Much Does Legal Status Matter? Adoptions by Kin Caregivers, 36
Fam. L.Q. 449, 467-69 (2002) (documenting significant differences in well-being of children residing in foster and
kinship care as opposed to those living with adoptive parents, and attributing the gap in part to “a lack of trust by
participants [in the non-adoptive families] that the relationships will continue”); Meyer, supra note 83, at 798-803
(reviewing additional studies).

128 See, e.g., Lisa Belkin, Now Accepting Applications for My Baby, N.Y. Times, Apr. 5, 1998, § 6 (Magazine), at 58
(describing one couple’s calculated “reserve” in caring for their prospective adoptive child).

129 See Meyer, The Modest Promise of Children’s Relationship Rights, 11 WM. & MARY BILL oF RiGHTSs J. 1117, 1125-26
& n.44 (2003); Meyer, supra note 83, at 798-800.

130 Troxel, 530 U.S. at 64 (plurality opinion). 131 1d. at 98 (Kennedy, J., dissenting).



4 Custody Law and the ALI’s PRiNcIPLES: A Little History,
a Little Policy, and Some Very Tentative Judgments

Robert J. Levy

The PrINcCIPLES™ analyses of custody law doctrines and family issues are much too
well researched and documented, too rich and exhaustive, too elegantly drafted, to be
described, much less analyzed, in a single chapter. This chapter seeks to put the PriN-
cipLES’ recommended standard for deciding divorce-custody disputes in an abbreviated
historical context, one that focuses on the contention of many commentators (but fewer
judges and lawyers) that the much-noted indeterminacy of traditional doctrinal standards
should be minimized.! Part I provides that historical context; Parts II and I1I examine
the architecture of two of the ALI’s many proposals for improving the procedural norms
of custody litigation, Parenting Plans and the appointment of a guardian ad litem or
lawyers for the child. The chapter concludes that the product of the endeavor has sub-
stantially advanced public policy endeavors in both substantive and procedural areas
of concern; the endeavor also creates new and difficult problems for custody doctrine
formulation.

I. Substantive Standards for Awarding Custody: Policy Diversity and the
ALD’s “Approximate the Time” Proposal

Judges, divorce practitioners, forensically sophisticated mental health experts, as well as
academic commentators agree about very little. But there does seem to be a consensus
that the standards governing judicial determinations of post-divorce custody of chil-
dren pose a most difficult and unresolved legal policy conundrum. Many commenta-

tors have suggested that the nature of custody litigation contributes significantly to the
difficulties.”

! This chapter does not examine many of the traditional subsidiary rules that affect or frequently dispose of custody
contests, such as the “maternal” or “tender years” presumption, the “blood is thicker than water” presumption,
the “joint custody” preference, the “unfitness” disqualification, the “psychological parent” thesis, the rule against
splitting siblings, and a host of other subsidiary doctrines. This chapter is a modified and expanded version of
some chapters of NATIONAL INTERDISCIPLINARY COLLOQUIUM ON CusTODY Law, LEGAL AND MENTAL HEALTH
PERSPECTIVES ON CuUsTODY Law (2005 Robert J. Levy, General Editor) (hereinafter cited as CoLLoQuium, with
page numbers).

2 See, e.g., Robert J. Levy, Rights and Responsibilities for Extended Family Members?, 27 Fam. L.Q. 189, 194 (1993)
(including among custody adjudication’s attributes “its intense emotionalism, how ‘unfit’ litigating parents
often appear or are made to appear to judges, and the invitation the ‘best interests’ standard’s indeterminate
qualities offers to judges to award custody to those litigants whose attributes and values most resemble their
own”).
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A path-breaking academic essay on custody law and practice pointed out:

[Ulnder the best interests principle the outcome in court will often be uncertain: each
spouse may be able to make a plausible claim for custody, and it may be impossible to
predict how a court would decide a disputed case.’

Mnookin and Kornhauser showed that uncertain rules, although apparently neutral
in effect, have very different impacts on spouses’ bargaining power, and therefore can
differentially affect the negotiation of that enormous proportion (over 90 percent) of
divorce cases that are “settled” by the spouses and their lawyers rather than litigated. It
is now widely recognized that the nature of the guiding standard is central to custody
negotiations; but that recognition has not helped legislatures, courts, or commentators
to agree on an appropriate guiding standard. Rather, legislatures and courts have for
generations struggled to establish a proper balance between doctrinal rule and judicial
discretion.” Appellate courts and legislatures have regularly sought to make the standard
less “indeterminate,” to give greater guidance to trial judges mired in the emotional and
legal difficulties of custody adjudication. Simultaneously and quite inconsistently, appellate
courts and legislatures, in the interest of recognizing one or another “factor” deemed
relevant to the “best interests” of particular children, have adopted rules that substantially
increase “indeterminacy” and judicial discretion.’

In the nineteenth century, the father was deemed to have almost a property right in
his children at the marriage’s termination.® In the twentieth century, the “best interests”
standard came to be associated with a presumption favoring the mothers of young children
(often called the “tender years” presumption).” Some scholars supported the “tender years”
standard, not because of the advantages it provided divorcing women, but because it helped
to constrain the otherwise dangerous discretion the “best interests” standard gave judicial
decisionmakers.® But in the 1970s, some scholars began to oppose the standard because it
appeared to relegate women to a subservient, caretaker position in the family.” Eventually,
a number of courts ruled the standard unconstitutional and almost every state legislature
abolished it."”

Legal scholars of almost every intellectual persuasion and from almost every place on the
political compass have tried to formulate doctrinal standards for custody litigation. Pro-
fessor Mary Becker argued for a “maternal deference” standard under which judges would
acquiesce to the mother’s wishes as to custody in order to protect the greater commitment
of mothers to the children of their marriages.'' This proposal has gained no legislative

3 Robert H. Mnookin & Lewis A. Kornhauser, Bargaining in the Shadow of the Law: The Case of Divorce, 88 YALE L.J.
950, 956 (1979).

4 See generally Carl E. Schneider, Discretion, Rules and Law: Child Custody and the UMDA’s Best-Interest Standard, 89
MicH. L. Rev. 2215 (1991).

> CoLLOQUIUM, supra note 1, at 11-48.

6 See, e.g., Homer H. Clark, 2 Law or DoMEsTIC RELATIONS IN THE UNITED STATES 496 (2d ed. 1987).

7 See, e.g., Ramsay L. (Laing) Klaff, The Tender Years Doctrine: A Defense, 70 CaL. L. Rev. 335 (1982).

8 See Phoebe C. Ellsworth & Robert J. Levy, Legislative Reform of Child Custody Adjudication: An Effort to Rely On
Social Science Data in Formulating Legal Policies, 4 Law & Soc. Rev. 167 (1969).

9 For discussion of the literature see, e.g., Robert J. Levy, A Reminiscence About the Uniform Marriage and Divorce
Act — and Some Reflections About Its Critics and Its Policies, 1991 BYU L. Rev. 43, 49.

10 See, e.g., Ex Parte Devine, 398 So.2d 686 (Ala. 1981); Stephen J. Bahr, Trends in Child Custody Awards: Has the
Removal of Maternal Deference Made a Difference?, 28 Fam. L.Q. 247 (1994).

1 Mary E. Becker, Maternal Feelings: Myth, Taboo and Child Custody, 1 Rev. L. & WoMEN’s STUD. 133 (1992).
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or policy group’s support. Professor Andrew Schepard recommended that custody be
determined by the spouses themselves with the aid of a mediator;'? but Professor Trina
Grillo warned that mediation poses grave risks to those many divorcing women who are
subservient to their husbands in the marriage relationship. '’

The “joint custody” movement, although separable from mediation, has often been
associated with it. Joint custody enjoyed substantial legislative popularity for a time because
its advocates claimed it kept noncustodial fathers involved in the post-divorce parenting
of their children.'” The theory is that if divorced fathers are not deprived of authority
over their children they will continue to support them and stay emotionally attached to
them, to the children’s developmental advantage.'” Although quite a few legislatures have
passed joint custody statutes, most legal observers believe that only “joint legal custody”
(sharing of legal decision-making authority) rather than “joint physical custody” (some
kind of shared parenting) has or should become common.'® Moreover, many lawyers and
mental health experts believe that joint legal custody is often used more as a sop to fathers’
egos than as an effective inducement to paternal participation in parenting. The doctrine
has attracted substantial opposition.'” Some scholars who identify with the “Children’s
Rights” movement argue that the stated preference of a child older than a specific age should
determine the child’s custody.'® One observer, despairing that any rational standard can
in fact be articulated, seriously argued that custody should be determined in most cases
by flipping a coin, because the right result would be achieved just as often and much more
efficiently.”

Mental health professionals have produced equally varied and inconsistent proposals
for solving the enormous complexities of custody law. Some psychologists and psychi-
atrists, many lawyers believe, would be satisfied only by a standard that refers all cus-
tody disputes to a mental health expert. Thus, a psychiatrist recommended “the psycho-
logical best interests of the child” as the appropriate dispositional standard, believing
that the standard’s indeterminate qualities could be controlled with lavish advice from
mental health experts.’’ A group of mental health professionals recommended that cus-
tody be awarded to “the psychological parent” — the adult whom the child identifies as

12 Andrew I. Schepard, Taking Children Seriously: Promoting Cooperative Custody After Divorce, 64 Tex. L. REv. 726
(1985). See also infra p. 19 and the discussion of “Parenting Plans.”

13 Trina Grillo, The Mediation Alternative: Process Dangers For Women, 100 YALE L.J. 1545 (1991).

14 See generally H. Jay Folberg and Marva Graham, Joint Custody of Children Following Divorce, 12 U.C. Davis L. Rev.
523 (1979).

15 See Beck v. Beck, 432 A.2d 63, 64 (N.J. 1981) (“Joint custody attempts to solve some of the problems of sole custody
by providing the child with access to both parents and granting parents equal rights and responsibilities regarding
their children.”).

16 See CorLLoQUIUM, supra note 1, at 49—60.

17 See Elizabeth S. Scott & Andre P. Derdeyn, Rethinking Joint Custody, 45 Onio St. L.J. 455 (1984); Lumbra v. Lumbra
394 A.2d 1139 (Vt. 1978) (instituting a presumption that joint custody is not in a child’s best interests and should
only be awarded in extraordinary circumstances).

18 See Randy Francis Kandel, Just Ask the Kid! Towards a Rule of Children’s Choice in Custody Determinations, 49 U.
Miawmr L. Rev. 299 (1994). See also Barbara Bennett Woodhouse, Child Custody in the Age of Children’s Rights:
The Search for a Just and Workable Standard, 33 Fam. L.Q. 815 (1999); Katherine Hunt Federle, An Empowerment
Perspective on the Rights of Children, 68 TEmp. L. Rev. 1585 (1995) (emphasizing providing lawyers for children who
will help them to assert their interests independently and forcefully).

19 See Jon Elster, Solomonic Judgments: Against the Best Interests of the Child, 54 U. CHi. L. Rev. 1 (1987).

20 Andrew S. Watson, The Children of Armageddon: Problems of Custody Following Divorce, 21 SYRACUSE L. REv. 55
(1969).
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his or her parent.”! This proposal and its implications were rigorously criticized in the
literature.””

In recent years, influenced by mental health professionals, a number of legislatures have
sought to obviate the “winner/loser” mentality that sometimes results when parents view
custody disposition as a zero-sum game. In some states the terms “custody” and “custodian”
as well as “visitation” have been abolished and replaced with a concept of actual and shared
parenting.”’ The Washington statute has become the model for what is now often called
the “Parenting Plan” formula:** a post-dissolution care and management plan for children
of the marriage is conceived and executed primarily by the parents themselves with the
aid of their choice of a mediator, a mental health specialist, or some other neutral, such
as the judge. The plan is intended to make parents deal cooperatively with every aspect of
the child’s postdivorce life without requiring a choice between a “winning” and a “losing”
parent.

The following paragraphs describe in greater detail two custody standard proposals that
have attracted some judicial and legislative attention in recent years. The proposals both
reflect legislative and judicial ambivalence as to the balance between rule and discretion.
To some extent these proposals foreshadow the Institute’s effort to achieve a more deter-
minate standard as well as its concurrent effort to provide expansive and indeterminate
“exceptions” to that standard.

A. The “Primary Caretaker” Doctrine

A number of scholars have urged a return to the “tender years” presumption to protect
women from judges who sometimes use an indeterminate standard to discriminate against
mothers.”” Many judges and commentators have favored a “primary caretaker” presump-
tion, acknowledging that in most families the mother’s parenting role is dominant*® —
leading some lawyers and judges to describe it as the “degendered maternal presumption.”

21 See Joseph Goldstein, Anna Freud & Albert J. Solnit, BEYoND THE BEST INTERESTS OF THE CHILD (1973).

22 See, e.g., Nanette Dembitz, Beyond Any Discipline’s Competence, 83 YALE L.J. 1304, 1310 (1974); Peter L. Strauss
and Joanna B. Strauss, Book Review, 74 CorLuM. L. REv. 996, 1004 (1974). In a more recent revision of the authors’
work, the insistence that visitation by a noncustodial parent be at the sole discretion of the custodial parent was
restated and given additional emphasis. See Joseph Goldstein, Albert J. Solnit, Sonja Goldstein & Anna Freud, THE
BesT INTERESTS OF THE CHILD: THE LEAST DETRIMENTAL ALTERNATIVE 2324, nn.10-12 (1996).

23 See, e.g., WasH. REv. CODE § 26.09.184 (West Supp. 2004) (eliminating terms “custody” and “visitation” and using
terminology of “permanent parenting plan,” “residential” and “nonresidential” parent, and “decision-making
authority”); NEB. REV. STAT. § 43-2903 (1993) (referring to “parenting functions” rather than custody); TEx. Cam.
STAT. ANN. § 153.001 (Vernon 2003) (referring to “primary” and “secondary” “conservator”). An earlier version
of the PrincIPLEs explains the drafters’ choice to abandon the “power-laden terminology” of “custody” and
“visitation” because it “symbolizes and helps to perpetuate the adversarial nature of the process of determining
arrangements for children after family breakdown.” PRINCIPLES OF THE Law OF FAMILY DISSOLUTION: ANALYSIS
AND RECOMMENDATIONS 7-8 (Preliminary Draft No. 5, May 11, 1995). The PrincipLEs adopt the language
“Allocation of Custodial Responsibility” and “Allocation of Significant Decision-making Responsibility.” See infra
note 45 and accompanying text.

24 See Jane W. Ellis, Plans, Protections, and Professional Intervention: Innovations in Divorce Custody Reform and the
Role of Legal Professionals, 24 U. MicH. ].L. REForM 65 (1990). The PriNcIPLES also adopted a form of “parenting
plan” regulation. See infra Part II.

%5 See, e.g., Rena K. Uviller, Father’s Rights and Feminism: The Maternal Presumption Revisited, 1 HARV. WOMEN’s L.J.
107 (1974); Martha Minow, Consider the Consequences, 84 MicH. L. Rev. 900, 908 (1986).

26 See Garska v. McCoy, 278 S.E.2d 357 (W. Va. 1981); Mary Ann Glendon, Fixed Rules and Discretion in Contemporary
Family Law and Succession Law, 60 Tut. L. Rev. 1165, 1179 (1986).
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This formulation has not been praised by all commentators.”’” Nor have all state legis-
lators been enthusiastic about the “primary caretaker” doctrine’s effort to limit judicial
discretion.”®

Although the “primary caretaker” designation appears to lessen the indeterminacy of
the “best interests” test, it produces problems that cause many critics to reject it. Deter-
mining which parent was in fact “primary” can cause as many proof problems as the “best
interests” test. The test may cause unnecessary hostility and litigation early in the spouses’
separation, just when “cooling down” should be encouraged. In addition, if the standard
is measured at the time of the divorce, it may be unfair to a spouse who, in the interest
of peace, gave up everyday contact with the child. Moreover, the standard may take too
little account of changes in family roles, emotional attachments, and general behavior of
parents when marriages break up. For example, the spouses may have decided that the
breadwinner should spend an extraordinary amount of time away from home to achieve
economic benefits for the family even at the expense of that parent’s current time with the
child. Although both spouses will frequently reassess their relative commitment to work
and family after the breakup, the “primary caretaker” rule makes earlier commitments
permanent and prevents either parent from making a new choice of priorities without the
other’s permission. In short, the effort to minimize discretion creates opportunities for
unfair outcomes because divorce is often, if not always, the occasion for reconsideration
by spouses of their parental roles.”’

B. The “Friendly Parent” Doctrine

Although many proposals to “solve” the “indeterminacy” of custody laws have had a very
short “half-life,” one recent development may well persist: a criterion that awards custody
to the parent more able and willing to foster the child’s relationship with the other parent.
This is sometimes described as the “friendly parent” doctrine.”

The criterion, obviously difficult to quantify in objective terms, at least partially captures
an important element of divorced parents’ necessary social intercourse. Indeed, observers
often comment that many postdecretal modification contests might have been avoided if
each parent’s willingness to recognize and promote the child’s relationship with the other
parent could have been predicted and reliably measured. Yet the criterion also allows the
decisionmaker easily to infuse his or her own personal values into its vague contours and
encourages rather than discourages litigation. In short, legislators and judges who support
the “friendly parent” doctrine promote “indeterminacy” in the service of one of the many
facets of “best interests.”

The sometimes unspoken foundation for the “friendly parent” doctrine posits that,
ideally, a child should be raised, even after her parents’ divorce, by two cooperative parents.

%7 See, e.g., Gary Crippen, Stumbling Beyond Best Interests of the Child: Reexamining Child Custody Standard-Setting in
the Wake of Minnesota’s Four Year Experiment With the Primary Caretaker Preference, 75 MINN. L. Rev. 427 (1990)
(giving author’s perspective as a Minnesota intermediate appellate court judge).

28 Following a series of decisions that adopted and then reaffirmed the primary caretaker presumption, the Minnesota
legislature amended the statute to eliminate preferences: “The court may not use one factor to the exclusion of all
others. The primary caretaker factor may not be used as a presumption in determining the best interests of the child.”
MINN. STAT. ANN. § 518.17 (West 1990), amended by 1990 Minn. Laws, ch. 574, § 13.

29 Professor Carl E. Schneider’s extraordinarily thorough and thoughtful examination and criticism of a primary
caretaker rule can be found at Schneider, supra note 4, at 2283-87.

30 CoLLoQUIUM, supranote 1, 21-6.
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Judicial discussions hewing to this line often suggest that if a child cannot have two parents
recognizing and promoting each other’s roles in the child’s life, then the child will be
better off cared for by the parent who recognizes the other parent’s importance or, at
least, is not disposed to affect adversely the child’s relationship with the other.’’ Yet the
parent better able to foster the child’s relationship with the other parent is not necessarily
the parent better able to pilot the child across the huge sea of concerns that determine
the child’s health, happiness, and passage to successful adulthood. Indeed, because the
“friendly parent” function is only one of innumerable aspects of good parenting (and, of
course, only one of many criteria for determining the child’s “best interests”), “friendly
parent” concerns must be weighed, as they say, in the balance. The problem (often insoluble
in similar contexts) is giving content to “friendly parentism” while minimizing the risk that
its vague and indeterminate qualities will be misused to cover decisions based unduly on
decisionmakers’ personal values. Examination of evidence and proof problems becomes
essential.

It is easy to interpret spousal skirmishes common in many divorces as evidence that the
actor is an “unfriendly parent.” Much parental behavior can be construed as indicative of
parental alienation, even justified criticism of the other parent, as well as unjustified but
unsuccessful undermining of a parent produced by the strained circumstances of a pending
divorce. This is not to say that a custodial spouse who is upset because her former spouse
never picks up the kids on time, arrives drunk, or brings the kids back late or exhausted
or both, doesn’t have something to complain about. But the risk of subsequent judicial
misapprehension, disbelief or manipulation, in the context of an “unfriendly parent” claim,
remains substantial.

Consider also the role that motive may play in the exploration of this criterion. A custo-
dial parent who wants to kill the child’s affection for the other parent has a greater chance
of succeeding than does a parent trying to accomplish a healthy coparenting relation-
ship. The postdecretal custodial spouse “relocation” cases indicate that, whatever dangers
motives evidence pose, courts have been disposed to give such evidence great weight.’” But
judicial examination of an individual’s emotional state — which an exploration of motive
requires — is a difficult and chancy endeavor, easy to manipulate. It would be much fairer,
if a “friendly parent” criterion is relevant, to eschew motive evidence and focus strictly
on parental behavior and any impact that behavior has actually had on the other parent’s
relationship with the child.*’

Yet whether the relevance inquiry is limited to violation of court orders, or broadened
to include the slippery slope of parental motives, evidence of parental behavior must be
assessed carefully in light of the family’s dynamics. The relevance of parental behavior will
inevitably differ in relation to the specific circumstances of the spouses and their children
and a host of other matters. One parent’s failure to send notices or reports from the child’s

31 See, e.g., Seymour v. Seymour, 433 A. 2d 1005, 1008 (Conn. 1980).

32 See CoLLOQUIUM, supranote 1, at ch. 21, at 260-61.

33 See, e.g., Sigg v. Sigg, 905 P.2d 908, 914-15 (Utah App. 1995) (transferring custody from mother to father; the
mother’s constant efforts to foil father’s exercise of visitation rights showed change of circumstances justifying
change in custody).

A more severe form of “unfriendly parent” focus in recent years can be seen in some mental health profes-
sional testimony describing a “Parental Alienation Syndrome.” See Richard Gardner, THE PARENTAL ALIENATION
SYNDROME: A GUIDE FOR MENTAL HEALTH AND LEGAL PROFESsIONALS (Rev. 2d ed. 2000). For a powerful critique
of the alienation hypothesis, see Carol Bruch, Parental Alienation Syndrome and Parental Alienation: Getting it
Wrong in Custody Cases, 35 Fam. L.Q. 527 (2001).
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school to the other may be unimportant if both parents have adequate opportunity to visit
the school or the school customarily provides duplicate notices or reports. Similarly, one
parent’s insistence that child exchanges occur at a public place rather than at the spouses’
residences could stem either from that parent’s endeavor improperly to disparage the other
parent’s home, or, benignly, from an effort to divide transportation responsibilities more
equally. The need to distinguish the real from only the manifest is no different in “friendly
parent” contests than in other kinds of custody disputes. Testimony by one parent that
the other parent is never denigrated is obviously self-serving; but it might nonetheless
be true. On the other hand, anger and hostility are so common in custody litigation that
drawing adverse “friendly parent” inferences from such testimony should be difficult at
best: few divorce dockets are filled with parents who know how to cooperate in caring
for their children. All participants in custody contests are painfully aware of the need to
separate the wheat of real past behavior from the chaff of hostile and often over-blown
allegations.

To an ever increasing extent, statutes and judicial decisions direct judges considering
either initial or modification custody awards to consider which parent will promote the
child’s relationship with the other. The Uniform Marriage and Divorce Act (“UMDA”) did
not include a “friendly parent” custody provision.”* The Missouri legislature adopted the
UMDA but added a requirement that courts consider, among other factors in determining
the best interests of the child, “which parent is more likely to allow the child frequent
and meaningful contact with the other parent.”*” In states without a specific legislative
directive, appellate courts have given impetus to the criterion.”® Yet the criterion may
be less influential in initial custody determinations than the legislatures and appellate
courts intended: parents’ relationship fostering skills are not likely to be substantially and
fairly displayed or tested while the divorce action is pending or even immediately after the
divorce while the spouses are struggling with continuing coparenting responsibilities. After
the initial decree, the stability enhancing values recognized in modification doctrines make
initial judicial custody decisions very difficult to change.’” Nonetheless, “friendly parent”
evidence can affect the vast number of modification contests in which the custodial parent’s
interference with or obstruction of the child’s relationship with the noncustodial parent
leads to a reexamination of the original custody determination.’® Appellate cases reviewing
trial court modification decisions often discuss the criterion — although not always in the
guise of a “friendly parent” criterion.”” Application of the doctrine has been unclear in part
because appellate courts have not always distinguished between the “good cause” needed
to reexamine a prior custody award from the “failure to foster” evidence that might justify
a modification.

34 See Uniform Marriage and Divorce Act § 402, 9A Pt. IT U.L.A. 282 (1998) (custody provisions).

3 Mo. ANN. STAT. § 452.375(2)(6) (Supp. 2000). See also CoLo. REV. STAT. ANN. § 14-10-124(f) (2003); FLA. STAT.
ANN. § 61.13(3)(b)(j) (Supp. 2004); Car. Fam. Copk § 3040(a)(1). See also NaT’L CTR. ON WOMEN AND FamILY
Law, FrRIENDLY PARENT PrOVISIONS IN CUSTODY DETERMINATION, WOMEN’S ADVOC. (Sept. 1992).

36 See, e.g., Myers v. DiDomenico, 657 A.2d 956, 960 (Pa. Super. 1995) (considering which parent would be most likely
to foster an ongoing relationship with noncustodial parent as part of “best interests of the child”).

37 See CoLLOQUIUM, stupra note 1, at 233—40.

38 See, e. g., Fisher v. Fisher, No. 508944, 1996 WL 646758 (Conn. Super.) (stating that one parent’s greater willingness
to facilitate the other’s relationship with the child is more significant than other factors for purposes of application
of “best interests” standard in relocation cases).

3 See the cases analyzed in Debra E. Wax, Interference by Custodian of Child with Noncustodial Parent’s Visitation
Rights as Ground for Change of Custody, 28 A.L.R. 4th 9 (1981).
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Few would disagree with the empirically unverified hunch that a child of divorce will be
better off reared cooperatively by two parents who support and respect each other and their
individual roles. The corollary is also entitled to weight: children whose parents seek to
undermine each other’s parental roles cannot possibly be helped by such behavior and could
be harmed emotionally by it. But moving from these propositions to the legal principle
that the child’s physical custody should ride on a comparative judgment of the cooperating
and “other-parent-facilitating” skills of the parents is a very different and much more
dubious proposition. Recalcitrant, “non-cooperator” parents might be encouraged, even
compelled, to improve their behavior — but a “friendly parent” doctrine’s physical custody
modification threat is much too large a bludgeon to accomplish the purpose effectively.
The “friendly parent” standard is no panacea for custody doctrine indeterminacy; indeed,
“friendly parenting,” as vague and capable of manipulation as “best interests,” simply adds
an additional arrow to trial judges’ indeterminate criteria quiver.

C. The PrincIPLES’ “Approximate the Time” Standard

Professor Elizabeth Scott, a contributor to this volume, suggested that custody and visi-
tation be awarded so as to approximate the time each parent spent with the child during
the marriage.”’ Although the notion attracted few adherents initially, it has received sub-
stantially more attention since the drafters adopted the proposal.*! This effort to give
substantial and determinate substantive content to the “best interests” test gained traction
when the West Virginia legislature surprised most commentators by adopting the approx-
imation standard.*’ Because the drafters’ proposal comes with the prestigious imprint of
the American Law Institute, whose products in the past have attracted state Supreme Court
approvals even without legislative enactment,*’ and because the proposal has already been
enacted by one legislature, the scheme is likely to receive widespread legislative scrutiny.
The drafters claim that their analysis “is a refinement and rationalization of the elastic
‘best interests of the child” standard set forth in the relevant statutes of every state, and
may therefore be relied upon by courts in interpreting and applying their statutes.”** The
dispositive provisions construct an extremely complex and integrated policy designed
to replace all previous law — changing doctrinal denominations like “custody” and
“visitation” and “deconstructing” the several aspects of parenting responsibilities. The
PrincipLEs break down traditional post-divorce parental powers and responsibilities
into two sources of authority, “Allocation of Custodial Responsibility,” and “Allocation
of Significant Decision-making Responsibility.”*” The former standard requires that “the
proportion of time the child spends with each parent [approximate] the proportion of

40 Elizabeth S. Scott, Pluralism, Parental Preference, and Child Custody, 80 CaL. L. Rev. 615 (1992).

41 See PRINCIPLES, ch. 2 (custody), §$ 2.08, .09, at 180—248.

42 See W. Va. CopE §$ 48-11-101 (2001). At least one advisor for the PRINCIPLES, an opponent of the “primary
caretaker” rule adopted previously by the West Virginia Supreme Court and a vigorous defender of “fathers’
rights,” testified that the approximation standard would give noncustodial fathers a larger role in their children’s
post-divorce lives than the “primary caretaker” rule. Personal communication to the author from Ronald Allen,
Esquire.

43 See Dupre v. Dupre, 857 A.2d 242 (R.I. 2004) (concerning parent relocation). In a Florida intermediate appellate
court opinion, a judicial advisor for the PRINCIPLES purported to adopt as a matter of common law the PRINCIPLES’
“approximate the time” standard for custody dispositions following divorce. Young v. Hector, 1998 WL 329401
(Fla. Dist. Ct. App., June 24, 1998). This effort proved unsuccessful when the court en banc withdrew the panel
decision, rejected the PriNCIPLES’ standard, and affirmed the trial court’s award of custody to a practicing attorney
mother rather than to the stay-at-home architect father.

44 princIpLES, Chief Reporter’s Foreword, at xviii. 45 princIpLES §§ 2.08, 2.09.
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time each parent spent performing caretaking functions for the child prior to the par-
ents’ separation.”® Exceptions to the rule are designed to protect the child and one of
the parents from the other parent’s neglect or abuse, domestic violence, drug or alcohol
abuse, or persistent interference with the child’s access to that parent.*” Additional inde-
terminate exceptions to the “approximate the time” rule include allocations designed:
to “permit the child to have a relationship with each parent;” to accommodate the
“firm and reasonable preferences” of a child who has reached a certain (but unspeci-
fied) age; to keep siblings together if necessary for their welfare; to protect the child’s
welfare from harm due to operation of the rule “because of a gross disparity in the qual-
ity of the emotional attachment between each parent and the child or in each parent’s
demonstrated ability or availability to meet the child’s need” to avoid allocations that
“would be extremely impractical or that would interfere substantially with the child’s
need for stability . . .;” and to accomplish the relocation objectives of the PrincipLEs.*®
Decision-making responsibility pertains to “significant life decisions on behalf of the
child, including decisions regarding the child’s education and health care.”*’ The provision
includes a presumption of a joint allocation to each parent, overcome by a history of
domestic violence or child abuse, or “if it is shown that joint allocation of decision-making
responsibility is not in the child’s best interests.”” The “approximate the time” provisions
are tempered by separate sections supporting parental autonomy in custodial decision-
making. The PriNcIPLES require that the parents file, separately or jointly, a “Parenting
Plan” making the allocations the doctrine requires,’’ and that courts order provisions of a
Parenting Plan agreed to by the spouses.’” According to Dean Katherine Bartlett, one of the

46 PrINcTPLES § 2.08. Section 2.03(5) defines “caretaking functions” as “tasks that involve interaction with the
child or that direct, arrange, and supervise the interaction and care provided by others.” A non-exclusive list of
caretaking functions includes such matters as “satisfying the nutritional needs of the child,” “directing the child’s
various developmental needs,” “providing discipline,” “supervising chores,” “performing other tasks that attend
to the child’s needs for behavioral control and self-restraint,” “arranging for the child’s education,” “providing
moral and ethical guidance,” and a host of other specified functions. Id. at § 2.03(5)(a)—(h). Section 2.03(3)
makes clear that “custodial responsibility” “refers to physical custodianship and supervision of a child. It usually
includes, but does not necessarily require, residential or overnight responsibility.” Section 2.03(6) defines “parenting
functions,” a phrase which appears only in Section 2.09(2), to include “tasks that serve the needs of the child or the
child’s residential family,” including “caretaking functions” and a diverse variety of other functions, ranging from
“providing economic support,” “yard work, and house cleaning,” to “participating in decision-making regarding
the child’s welfare” and “arranging for financial planning.”

47 PrincipLes § 2.11. The last clause may be seeking to capture “friendly parent” policies. See supra note 30 and
accompanying text.

48 priNcIPLES § 2.08.

49 PrincrpLES § 2.09. Note that education and health care are topics also included as caretaking functions. See supra
note 46. The allocation can be to one parent or to both parents jointly and in accordance with the child’s best
interests in light of several factors, including the allocation of custodial responsibility, the level of each parent’s
participation in past decision-making, the parents” wishes, the level of ability and cooperation the parents have
shown in past decision-making. Id.

S0 PriNcIPLES § 2.09(2). But Section 2.09(3) stipulates that “unless otherwise provided or agreed by the parents,
a parent should have sole responsibility for day-to-day decisions for the child while the child is in that parent’s
custodial care and control, including emergency decisions affecting the health and safety of the child.”

51 prINcCIPLES § 2.05.

52 PrINCIPLES § 2.06. Section 2.12 bars judges from “issuing orders” which “consider” such matters as the race or
ethnicity of the child or parent, religious practices of parent or child “except to the minimum degree necessary to
protect the child from severe and almost certain harm or to protect the child’s ability to practice a religion that has
been a significant part of the child’s life,” sexual orientation of a parent, extramarital sexual conduct of a parent
“except upon a showing that it causes harm to the child,” or the parents’ relative earning capacity. It follows that
such factors cannot be included in parenting plans. Of course, it almost goes without saying that these prohibitions
can create problems for trial judges trying sincerely to serve the child’s “best interests” under a variety of unique
circumstances involving such “factors.”

» «
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PrincrpLES’ drafters, these provisions differ from the “primary caretaker” presumption
in both theory and practice:

The primary caretaker presumption assumes as a fact that a primary caretaker existed,*
and then assumes as a state norm that one parent should have primary custody at
divorce. The PrINCIPLES’ past-caretaking standard makes no such factual or normative
assumption; in fact, it is indifferent to the nature of the past-caretaking arrangements.
If parents equally shared caretaking responsibilities, that fact will be reflected in the
custodial allocations; if there was a clear primary caretaker, that will also be reflected, as
well as everything else in between. Under the PRINCIPLES’ approach, past arrangements —
whatever they were — are to guide post-divorce arrangements. To the extent courts adopt
thisapproach, they are taking their cue not from some state-selected preference in favor of
acertain custodyideal, but from the parents themselves. As the law moves in this direction,
more weight is given to parental decision-making — in this case decision-making during
the marriage — and less to the state itself.’*

These provisions reflect the drafters’ belief that the “best interests” test is a “policy goal
and not an administrable legal standard.”>® Past caretaking has become an important factor
for judges applying the best interests test;”® and a number of state statutes specifically direct
courts to make past caretaking an important factor in custody decision-making — although
the extant statutes seldom prioritize among a great variety of factors.””

It is certainly true that what might be called a “pure” “approximate the time” standard
is less indeterminate than “best interests,” and the standard, if administered rigorously,
would more effectively channel and limit judicial discretion than the traditional rule. But
like the “primary caretaker” rule, the standard denies either spouse the opportunity without
the other’s permission, to expand contacts and his or her relationship with the child by
changing roles when the marriage has factually terminated. Such role changes commonly
occur long before the divorce action is filed and even longer before a judge must decide
to whom custody should be awarded. Role changing spouses are gravely disadvantaged
in divorce negotiations and the pre-divorce homemaker spouse is given as great a tactical
advantage as the maternal presumption gave mothers.”® Nor does this rigorous standard
recognize that comparative time spent with the children may not reflect each parent’s
emotional relationship with them.

For parents and for those anxious to increase doctrinal determinacy, the PRINCIPLES
pose even more troubling problems. The exceptions to the rigid “approximate the time
spent” doctrine seem to give judges as much discretion as the “best interests” test does. How
many trial judges, committed to “individualizing” justice and caring about the healthy
development of the children, would ignore the discretion authorized by Section 2.09?

%3 In fact, the opinion in Garska v. McCoy, 278 S.E.2d 357, 363 (W. Va. 1981), the case that popularized the “primary
caretaker presumption,” incorporated a caveat that “in those custody disputes where the facts demonstrate that
child care and custody were shared in an entirely equal way, then indeed no presumption arises and the court must
proceed to inquire further into relative degrees of parental competence.”

>4 Katherine T. Bartlett, Custody Law and Trends in the Context of the ALI Principles of the Law of Family Dissolution,
10 VA. JOURNAL OF SocIAL PoLicy & Law 5, 18 (2002).

3 Id. at 16. 36 Id. at 17.

57 Id. at 16-17. See, e.g., WasH. REv. CODE ANN. § 26.09.187(3)(a)(1) (West Supp. 2004). See also the undifferentiated
listing of factors in MicH. CoMp. Laws ANN. § 722.23 (West Supp. 2002).

38 Section 2.08(2) of the PRINCIPLES specifically requires courts allocating custodial responsibility to ignore “the divi-
sion of functions arising from temporary arrangements after the parents’ separation, whether those arrangements
are consensual or by court order.”
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Consider the provision which requires the judge to vary the custody award to “protect
the child’s welfare when the presumptive allocation ... would harm the child because of
a gross disparity in the quality of the emotional attachment between each parent and the
child or in each parent’s demonstrated ability or availability to meet the child’s needs.”*’
What good trial judge would not be able to reach any outcome consistent with the judge’s
view of the facts and beliefs as to the child’s “best interests?”*” How many judges could or
would resist the siren call to avoid allocations that “would be extremely impractical or that
would interfere substantially with the child’s need for stability?”®!

The drafters designed these exceptions as “escape hatches” to the rigorous commands of
the “approximate the time” standard. And the exceptions were drafted carefully in an effort
to limit their scope and use — with the inclusion of such limiting language as “harm the
child because of a gross disparity,” “extremely impractical,” and “interfere substantially.”®*
The important questions cannot be answered empirically now and probably never will be:
To what extent will trial judges confronting an entirely new doctrinal custody regime, one
which compels them to focus on “narrow” “escape hatches” to a determinate principle,
change their habitual decision-making assumptions and styles? To what extent, under
traditional doctrinal regimes, did judges decide custody disputes by masking their personal
value preferences in the vague language of “best interests?” In how large a percentage of
such decisions were the child’s “best interests” in fact undermined? Even if these questions
were subject to inquiry, varying hunches about the answers by scholars, lawyers, and
judges would inevitably be based upon their own personal, familial, and legal backgrounds
and political preferences. On the one hand, the law itself requires us to presume that
judges will follow the legislature’s command. On the other hand, academics and legislators
have sought a more determinate standard for years for a reason. These efforts, outlined
above, suggest the belief that “best interests” alone — or supplemented by the standard
traditional presumptions — has been utilized by judges to introduce more individualized
and personalized justice into custody determinations than may be morally appropriate or
good for families.

» «

%9 PrincIpPLES § 2.08(d).
60 Professor Carl E. Schneider convincingly argues that any rigorous, legislatively crafted or judicially created custody
rule will inevitably lead to the creation of subsidiary discretionary exceptions to the rule — of the kind included in
the PrINCIPLES: “it may be a false proposition to say that we have a choice between rules and discretion. Rather, we
may have a choice at the extremes between rules formally adopted and systematically applied and rules informally
adopted and perhaps unsystematically applied. Outside those extremes, we have a choice between a mix of discretion
and rules too complex to be denominated by one term or the other.” Schneider, supra note 4, at 2290.
PrincripLEs § 2.08(1)(f). The provision specifies a number of circumstantial limitations: “in light of economic,
physical or other circumstances, including the distance between the parents’ residences, the cost and difficulty of
transporting the child, each parent’s and the child’s daily schedules, and the ability of the parents to cooperate in the
arrangement.” Presumably, the drafters intended this clause to pertain to traditional visitation, a subject swallowed
up in their broader concept of “custodial responsibility. See PRINCIPLES § 2.08 cmt. j, at 202. Yet precisely because
traditional visitation is to be an aspect of “custodial responsibility” and affect the post-divorce lives of the spouses
and their children, the exception will be “in play” in contested “custodial responsibility” cases.

2 PrincipLEs §§ 2.08(1)(d), (f). In addition, the drafters provide numerous illustrative cases to aid judges to limit the
scope of the “escape hatches.” These illustrations will assist judges only if they are available as part of the statute’s
legislative history and if the judges are willing to use them. Cf. infra note 63 and accompanying text. Since the
drafters seemed committed to reducing the indeterminacy in custody decision-making, one wonders whether any
of the “escape hatches,” in Section 2.08 and in other provisions, reflected the difficulties of drafting determinate
rules or were included because the drafters believed that the exceptions were necessary to purchase acceptance of
the PrincipLEs by the Council of the ALL, which governs the work of the drafters, as well as discussions of the
ALI membership other than formal votes. Any bet on the subject would be speculative — and there is no legislative
history.
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It may well be true that a strict “approximate the time” standard is too rigid and dif-
ficult to allow fair administration. It may also be true that with its “escape hatches” the
standard is as determinate as legislative compromise and precatory statutory language can

>«

achieve. In fact, it is much easier to criticize the indeterminacy of the PRINCIPLES  “escape
hatches” than it is to draft a fair, administrable, and determinate standard to replace them.
Nonetheless, it cannot be denied that the PriNcIpLEs allow judges considerable discretion
to accomplish the child’s “best interests” as they perceive them.®’

II. Parenting Plans under the PriNcCIPLES

Regardless of the governing standard for determining custody, judges administering divorce
calendars most often approve pro forma, without investigation or oversight, custody awards
agreed to by the parents and their lawyers as a part of a broader negotiation and settlement
of all the legal issues in the divorce.®* It is true that in almost every state, trial judges are
required by statute or decision to assure themselves that negotiated custody awards satisfy
the “best interests” standard, and, very occasionally, judges will set aside or review “de
novo” the parents’ deal.®” But rejected agreements are few and far between — and for good
reason. To review a consensual parental custody decision, the trial judge would somehow
have to become aware of the family’s situation (through a social agency’s evaluation, a
mental health professional’s report, or a disputed pretrial motion). In most cases settled by
negotiation, the judge gets no notice of any reason to inquire about, much less overturn,
the spouses’ agreement.

The PrincipLEs’ “Parenting Plan” policy seems to acknowledge that “parents know
best.” Both procedurally and substantively, the policy builds on the principle of parental

63 For the author’s repeated judgment that trial judges regularly impose their own values in contested custody cases,
see Robert J. Levy, A Reminiscence About the Uniform Marriage and Divorce Act — and Some Reflections About Its
Critics and Its Policies, 1991 BYU L. Rev. 43, 73 n.103; Robert J. Levy, Rights and Responsibilities for Extended Family
Members?, 27 Fam. L.Q. 191, 199 n.24 (1993). Describing the complex interaction of rule and discretion in custody
doctrine and judicial practice, Professor Schneider concludes:

I agree that the best-interest principle by itself does not dictate results in cases and that any grant of judicial discretion
may be abused. And I agree that the best-interest principle sometimes gives courts too little guidance and that custody
courts have sometimes abused their discretion . ..

Schneider, supra note 4, at 2297-98. Thus, the relationship between rule and discretion in any substantive area is

forbiddingly complex.

All this is true of custody adjudication. The critics are right in saying that the discretionary best-interest standard
has its flaws and hazards. But they are too grudging in their recognition that the rules that might replace discretion
likewise have their flaws and hazards and that discretion allows courts to do good as well as harm. The critics are
right in saying that unfettered discretion is problematic. But they are wrong in believing that courts applying the
best-interest principle exercise unfettered discretion.

Id.

64 PRINCIPLES § 2.06. See also PRINCIPLES § 2.06. cmt a, at 156 (“The approach to parental agreements taken in these
Principles assumes that courts have neither the time nor the resources to give meaningful review to all parental
agreements. Even if greater time and resources were available, court review is unlikely to uncover concrete evidence
that the agreement is not in the interests of the child, particularly in the face of a united front by the parents, or to
lead to a better agreement than the agreement the parents have reached on their own. This section also assumes
that a plan to which the parents agree is more likely to succeed than one that has been ordered by the court over
the objection of one or both parents.”). See also Marygold S. Melli, Howard S. Erlanger & Elizabeth Chambliss, The
Process of Negotiation: An Exploratory Investigation in the Context of No-Fault Divorce, 40 RuTGeRs L. Rev. 1133,
1145 (1988) (showing that only one of 349 offered settlements was rejected by the court); Robert J. Levy, Custody
Investigations in Divorce Cases, 1985 AMER. BAR FOounD. REs. J. 713 (estimating that somewhere close to or more
than 90 percent of custody awards are consensual and not reviewed by judge).

65 PriNcIPLES § 2.06 cmt. a, Reporter’s Note, at 160-61.
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autonomy and the goal of judicial efficiency: post-divorce parenting and parental relation-
ships should be flexibly customized to fit each family’s unique circumstances;*® respon-
sibility for the postdivorce futures of children should reside with their parents; parents
who negotiate and plan cooperatively for their children’s futures will overcome the hos-
tility accompanying their divorce, be better parents, engage less frequently in postdecretal
litigation, and despite their divorce enhance together their children’s development to suc-
cessful adulthood.®” Although parental custodial autonomy should be limited by requiring
parents to adopt a formal “plan” (subject to approval by the court) that recognizes and reg-
ularizes both parents’ interest in and responsibility for their child, negotiated settlements
will save judicial time and parental conflict by avoiding custody trials.*®

A number of states had adopted some kind of formal Parenting Plan requirement
before the policy was endorsed by the PrincipLEs.”” A few states mandate plans only
when custody is contested; other states allow the judge unconstrained discretion to order
a plan under any litigation circumstances and despite whatever custodial arrangement is
contemplated by the parents. Some of the statutes are keyed to specific custody awards: lit-
igants may be required to submit Parenting Plans when an award of joint physical custody
is contemplated; some statutes allow judges to waive a plan if joint custody is contem-
plated.”’ The statutes vary both in the issues they require Parenting Plans to address and in
the specificity of their requirements. Where Parenting Plans are mandatory, greater detail
seems to be required.”! The Illinois statute, which makes Parenting Plans mandatory for
joint custody, requires the plan to specify “each parent’s powers, rights and responsibilities
for the personal care of the child and for major decisions such as education, health care and
religious training,” “a procedure by which proposed changes, disputes and alleged breaches
may be mediated or otherwise resolved,” and a provision for “periodic review of [the plan]
by the parents.””” In New Jersey, a “discretionary” state, the statute contains no specific
instructions as to content and requires only that the parties file a “custody plan which the
court shall consider in awarding custody.””? Parenting Plan advocates have clearly been
influenced by the mediation “movement.” The PrincipLEs apparently contemplate that
professional mediators will play a role in helping the spouses to negotiate a plan success-
fully.”* Thus, fashioning a plan, the PRiNcIPLES claim, should provide greater flexibility in

66 PriNcIPLES § 2.05 cmt. b, at 152 (“The parenting-plan concept presupposes a diverse range of child rearing arrange-
ments and rejects any pre-established set of statutory choices about what arrangements are best for children.”).

67 See Dr. Robin Deutsch & Arlene S. Rotman, Parenting Plans: How to Settle on Appropriate Access, 26 Fam. Apvoc.
28 (2004) (stating that “children do best in school, in relationships, with self-esteem, and general adjustment when
both parents are involved in their lives. ..”). The authors are a psychologist and a former family court judge. See
also Michael E. Lamb, Placing Children’s Interests First: Developmentally Appropriate Parenting Plans, 10 Va. J. Soc.
PoL’y & L. 103 (2000) (stating that parenting plans should seek to “maximize positive and meaningful paternal
involvement, rather than merely ensure minimal levels of visitation”). Dr. Lamb is the Head of the Section on Social
and Emotional Health of the United States National Institute of Child Health and Human Development.

68 The programs often eliminate terms deemed controversial, such as “custody” and “visitation,” and replace them
with terms thought not to raise “adversarial” concerns for parents. See supra note 23.

% The details about parenting plans in this and the following paragraph are summarized from Reporter’s Notes,
PRINCIPLES, Section 2.06, at 151-54.

70 See CoLo. REV. STAT. § 14—10-124(7) (2003); TEx FAM. CoDE ANN. §$ 153.133, .134 (2004/05).

7l PRINCIPLES § 2.05 cmt. b, at 152. 72750 IL. CoMP. STAT. ANN. 5/602.1(b) (2003).

7> N.J. REv. STAT. § 9:2-4(e) (2002).

74 See PrRINCIPLES § 2.07 and cmt. b, at 166-67 (providing additional criteria and conditions for negotiations in
specific areas of concern). See also PRINCIPLES §§ 2.10-2.12. See infra notes 80, note 82 and accompanying text. See
also WasH. Rev. CoDE § 26.09.184 (West Supp. 2004) (specifically requiring parents to negotiate their parenting
plans with the help of a mental health professional, a mediator, or the judge).
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postdivorce custodial and visitation arrangements, and enhance parental autonomy and
cooperation in divorce negotiations and postdivorce relationships.”

Legislative and scholarly rhetoric concerning Parenting Plans emphasizes the promotion
of parental autonomy and (the current buzz-word) “private ordering” — and the drafters
clearly endorsed more than a semblance of parental autonomy.”® Yet Parenting Plans
under the PRINCIPLES are required to include specific understandings (such as “a process”
for identifying and dealing with issues of domestic violence and suspected abuse of the
children),”” and must exclude others (such as a child support amount less than the amount
legislatively authorized in exchange for a waiver of contest).”® The judge may require
that the Parenting Plan include methods for resolving important and difficult (and often
postponable and wisely postponed) postdecretal issues, such as relocation of one of the
parents, as well as provisions for modifying custody for specified future contingencies.””

75 See PRINCIPLES § 2.07 cmt. b, at 166.

76 PRINCIPLES, § 2.06 cmt. ¢, at 158 (“[T]his standard is different from traditional law which, as a formal matter at
least, expects the court in every case to determine affirmatively if an agreement is in the child’s best interests.”).
Although the PrincIpPLES do not rule out any particular agreement as per se harmful, ibid. Section 2.12 places
“substantive” limitations on spouses’ parenting plans and gives the court authority to deny enforcement to plans
which are not knowing or voluntary, are “harmful to the child,” or agreed to by parents when child abuse or
domestic violence has occurred. See infra notes note 77—note 79 and accompanying text.

77 Hearings as to the validity of a Parenting Plan are recommended if “credible information” is “presented to the court”
that child abuse or domestic violence has occurred. PriNcIpLEs § 2.06(2). In addition, the court may conduct an
evidentiary hearing “on any basis it deems sufficient” to determine whether a parental agreement was either “not
knowing,” not “voluntary,” or “would be harmful to the child.” PrincipLEs § 2.06(1). Mediators helping in the
negotiation of Parenting Plans are specifically freed of any guarantee of confidentiality — which otherwise would
attach to “information a parent has disclosed during mediation under a reasonable expectation of privacy” — with
respect to information acquired about child abuse or domestic violence or about whether the agreement was know-
ingand voluntary or harmful to the child under Section 2.06. See PrRiNcIPLES § 2.07(5) and cmt. b, at 166. Moreover,
Section 2.07(2) requires mediators to “screen for domestic violence and other conditions or circumstances that may
impede a party’s capacity to participate in the mediation process.” If “credible evidence” of such conditions appears,
the section recommends termination of the mediation unless steps are taken to ensure reasonable consent of the
parties and to protect the safety of any victim. As to whether these rules comport with general notions of privilege
and confidentiality, see generally Note, Protecting Confidentiality in Mediation, 98 HARv. L. REv. 441 (1984); see
also McKinlay v. McKinlay, 648 So.2d 806 (Fla. App. 1995) (holding that wife seeking to set aside mediated divorce
agreement on grounds of duress and intimidation waived statutory right to invoke statutory mediation confiden-
tiality privilege). The McKinlay case does not necessarily authorize mediators to “screen” for domestic violence and
for “other circumstances that may impede a party’s capacity to participate in the mediation process” and report to
the court, as PrINcIPLES § 2.07(2) authorizes. Clearly, the invitation to trial judges to initiate a hearing about a
Parenting Plan “on any basis it deems sufficient” is expansive and expandable; the standards authorizing judicial
rejection of a Parenting Plan are just as expansive. One wonders what is left of the PRINCIPLES” asserted commit-
ment to parental autonomy and “deference” to parental agreements. See supra note note 64 and accompanying text.

The interlocking provisions concerning child abuse and domestic violence mentioned throughout this chapter
suggest that the drafters thought that the judicial system and divorce lawyers have paid too little attention to such
issues in the past. The drafters sacrificed their own commitment to “private ordering” and doctrinal determinacy
to achieve more protection for abused women and children.

78 Because they are “most problematic” (and despite the fact that consensual divorce “deals” frequently feature such
provisions), the PRINCIPLES bar agreements for child support that provide for “substantially” less child support
than would otherwise be awarded. PRINCIPLES § 2.06 cmt. ¢, at 158. If a parenting plan is rejected, the parents are
permitted to negotiate a new agreement. PRINCIPLES § 2.06(3), at 155.

79 See PRINCIPLES § 2.10 (requiring the court to include in the Parenting Plan “a process for resolving future disputes
that will serve the child’s best interests” unless “otherwise resolved by agreement of the parents”). The court is
authorized to order a “nonjudicial process of dispute resolution” (evidently, by an arbitrator or mediator) without
the parents’ agreement; disputes resolved this way are subject to de novo review. In contrast, disputes resolved
by a parentally chosen, nonjudicial system of review are binding on the parents unless the decision will result in
“harm to the child” or is the product of “fraud, misconduct, corruption, or some other serious irregularity in
the dispute-resolution process.” PRiNcIPLES §§ 2.10(2), (3). This clause provides another indeterminate “escape
hatch.”
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The plan must be approved as to form and substance by the judge.®’ Judges have discretion
to disallow agreements, after a hearing that judges can initiate despite parental agreement,
if the agreement would be “harmful to the child” or is “not knowing or voluntary,” both
indeterminate standards.®'

All in all, drawing on the “black letter” as well as the Comments, the PRINCIPLES
arguably want it both ways — “private ordering” as well as discretionary and indeterminate
judicial control. The ambivalence should not be surprising — every person’s “sense” of the
propriety of particular Parenting Plans reflects in some measure his or her approval or
disapproval of the parental behavior and its predicted effect on the children.

Inasense, of course, the PRiNcIPLES’ limitations are not very different (but perhaps more
determinate and concise) than many common law “public policy” limitations on contract
negotiations.*” Whether new and specific instructions to judges to review Parenting Plans
will produce greater oversight of parents’ “private ordering,” more rejections of custody
deals and less parental autonomy, is not yet known.*> But prior judicial practice and
the drafters’ apparent effort to vindicate simultaneously both parental autonomy and
discretionary judicial oversight of Parenting Plans suggests that lawmakers as well as judges
are unsure about the proper balance between private ordering and judicial control of child
custody dispositions.

Not enough is yet known about Parenting Plans to draw conclusions about any of the
factual premises of their advocates. An early report on experience in Washington state, the
first state to adopt the device, was enthusiastic, describing substantial increases in divorce
decrees specifying joint parental decision-making, large increases in joint residence agree-
ments, and modest declines in mother-only custody awards.** But a survey of lawyers
showed close to an even split as to whether the statute had reduced hostility between par-
ents.” A later study, by a group that included the psychiatrist influential in obtaining the
plan’s legislative acceptance, was less enthusiastic.*®

80 See PRINCIPLES § 2.05(3), (4), (5).

81 PrincIpLES § 2.06(1)(a), (b). The drafters point out that “the absence of voluntary and knowing consent is difficult
to establish, as a practical matter, when the parties jointly submit a parental agreement to the court. Even if a hearing
were held in each case, it would be the unusual case in which a court is able to determine, at the time for approval, that
ajointly submitted plan was not freely consented to by the parents.” PRiNcCIPLES § 2.06 cmt. d, at 158. Furthermore,
“although the court is invited to look closely at whether consent to an agreement is voluntary and knowing, this
inquiry does not permit the court free rein to ignore agreements it does not like. Thus, for example, unevenness
of bargaining power, or an initial reluctance to sign the agreement, does not justify a determination that consent
did not exist, or else an agreement might be in jeopardy simply because one parent had the negotiating advantage
of having been the child’s primary caretaker, or because one parent found the decision to accept the agreement a
difficult one.” Id. at cmt. b. This explanation does not do a great deal to make the exception determinate. See also
id. at cmt. d (suggesting how courts can gather enough information about voluntariness and harm to initiate a
hearing, including parental disclosures under Section 2.05(2)(f), court ordered investigations authorized by Section
2.13, and interviews of the child under Section 2.14). Similar problems are implicit in the exception for “harm to
the child” — despite the drafters’ assertion that the exception is “different from traditional law which, as a formal
matter at least, expects courts in every case to determine affirmatively if an agreement is in the child’s best interests”
PrINCIPLES § 2.06 cmt. c. Judges determined to intervene would have little trouble interpreting this provision
expansively. Imagine the primary custodial mother who establishes a post-separation home with another woman
(despite the prohibition in PriNncIpLES Section 2.12(d) against consideration of a parent’s “sexual orientation”).

82 See generally E. Allen Farnsworth, CONTRACTS 313-51 (4th ed. 2004).

83 See supra note note 61 and accompanying text. 84 See generally Jane W. Ellis, supra note 24.

85 Ibid. PRINCIPLES § 2.05 cmt. a, Reporter’s Notes, at 151 (describing study).

86 Anna L. Davis et al., Mitigating the Effects of Divorce on Children Through Family—Focused Court Reform 29-30
(mimeo) (1997) (detailing then unpublished, small scale study by Dr. John E. Dunne, which “did not demonstrate
any beneficial effects on the child’s or the parents’ adjustment to divorce, or in the post-divorce quality of the
child’s relationship with either parent,” but which cautioned that “contemporaneous changes in the child-support
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A cynic might claim that Parenting Plans will have the same future as many other
divorce reforms: lawyers will mold the rules to their clients’ dictates and demands for
a rapid, relatively cheap, judicially unsupervised divorce, while custody bargaining will
continue to be a prominent if unacknowledged aspect of divorce. Under the PrRINCIPLES,
judges in contested cases will receive whatever benefit comes from the lawyers’ preparation
and exchange of trial briefs describing the client’s parenting strengths and custodial and
visitation wish list — but now those briefs will be labeled the client’s proposed Parenting
Plan. In short, life will go on as before — with additional opportunities for mediators and
other mental health professionals to feed at the divorce trough.

The world would be a finer and happier place if parents wanting to terminate their
marriages could sit down together (perhaps with the help of their lawyers or a mental
health professional) to plan and specify their own future circumstances, their children’s,
and the relationships between each of them for the indefinite future. For a jointly drafted
Parenting Plan to work, parents must be able to work together to develop the plan, to
place the child’s interests before their own, and to change the plan as they and the child
change and mature. Just as many parents arrange their divorces peacefully and successfully,
so it is possible that some parents will be able to construct and successfully administer a
Parenting Plan of the kind contemplated by advocates. But the simplistic and very general
process recommendations offered by enthusiasts require interpersonal relationships that
are agonizingly difficult to achieve in real life.

There is another side to this controversy. Negotiating a Parenting Plan might pro-
vide divorcing spouses an opportunity for healthy learning about the complexities of
postdivorce life and an opportunity, despite anger, to strive for a negotiated compromise.
Under the watchful eyes and concerned mentoring of sensitive and psychologically astute
lawyers, something good might happen. Parenting plans are no panacea for the difficul-
ties of divorce for parents, children, lawyers, or for the judges who must make custody
decisions. But if lawyers are willing to grapple with their clients” shortcomings and the
dynamics of their clients’ marriages — and if judges are willing to use Parenting Plans for
educational purposes and not to control spouses’ deals and postdivorce lives — encouraging
some form of Parenting Plan could be a useful adjunct to custody adjudication. This is
a substantial group of assumptions. It is difficult to believe that hype alone will help to
fulfill them.

III. Protecting the Separate Interests of Children in Divorce Litigation

Everyone agrees that the interests of the children can easily be forgotten or minimized in
the heat of their parents’ divorce. Spouses, consumed by animosity and their desire for
financial retribution, ignore their children’s desire to maintain a relationship with both
parents; lawyers, anxious to make a killing for their clients but also to “settle” the divorce
action short of trial, help parents treat their children as additional marital assets; judges,
anxious to clear their dockets and avoid litigation, cavalierly approve parental custody

guidelines linking support obligations to nights spent with the child may have undermined the parenting plan’s
objective to reduce conflict between parents”). Dr. Dunne published the study using a larger sample after the drafters
finished their work on the topic. See John E. Dunne, E. Wren Hudgins & Julia Babcock, Can Changing the Divorce
Law Affect Post—Divorce Adjustment?, 33 J. DIVORCE & REMARRIAGE 35 (2000).
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deals with little oversight. For both policy and efficiency reasons, parental agreements
about their children’s custody are rarely rejected on any ground.®’

Nonetheless, judges and legislatures have created procedural devices to protect the inter-
ests of children in the process and the outcomes of divorce litigation. The Parenting Plan
is one such device.*® Another is the discretionary or required appointment of a custody
evaluator to find facts about the children that might not come to light in an adversary
trial.” A third is to allow or require judges to interview the children.”’ Another common
method for satisfying the perceived need to protect children from the risks of divorce
litigation is the discretionary or mandatory appointment by the judge of an independent
“representative” for the child — a “guardian ad litem,” perhaps, or a lawyer.”’

The purposes served by these devices are theoretically disparate and distinguishable,
ranging from neutral fact-finding to child protection to advocating for a child’s wishes.”?
Butboth in legislative enactment and in practice from jurisdiction to jurisdiction, there has
been conceptual and verbal confusion; the theories become intertwined and the roles of
child representatives blend. In Wisconsin, for example, lawyers for children in custody dis-
putes are specifically authorized by the enabling legislation to argue for what they perceive
to be the client’s best interests without regard to the client’s desires.”” Other jurisdictions
place the lawyer in the role of advocating for the child’s wishes unless these “would be
seriously injurious,” in which case the lawyer may resign.”* The only serious effort to dis-
cover how lawyers for children actually behave suggests that judges should expect less than
effective “adversarial lawyering” from lawyers appointed for children in divorce cases.’

Representation devices have been the subject of heated dispute both inlegislaturesand in
the academic literature for some time.”® The basic policy issue is how to balance properly
parental prerogatives with the lawyer’s or guardian’s control as well as judicial control
of custody decision-making. There is no doubt that most children could profit from,
and many children need, intervention of some kind to insure that their interests are not

87 See PRINCIPLES § 2.06 cmt a, Reporter’s Notes, at 163 (2000). See also supra note 64.

88 See supra notes 64—86 and accompanying text.

89 Although PrINCIPLES Section 2.13 encompasses evaluators as well, this chapter will not discuss evaluators and
evaluations. See generally Robert J. Levy, supra note 64. Some jurisdictions make use of “neutrals” — usually mental
health professionals judicially appointed to investigate and report on the best interests of children. Such litigation
helpers are akin to guardians ad litem. See also infra notes 91, 94.

90 See, e.g., Barbara A. Atwood, The Child’s Voice in Custody Litigation: An Empirical Survey and Suggestions for Reform,
45 Ariz. L. Rev. 629 (2003).

91 Linda D. Elrod, Raising the Bar for Lawyers Who Represent Children: ABA Standards of Practice for Custody Cases,
37 Fam. L.Q. 105 (2003).

92 PRINCIPLES, supranote 1, § 2.13 cmt. a, at 317.

93 See Wis. STAT. ANN. § 767.045(4) (2004) (holding that a guardian ad litem must be a lawyer who is “an advocate
for the best interests of a minor child” and “shall consider, but shall not be bound by, the wishes of the minor child
or the positions of others as to the best interests of the minor child”).

94 See Linda D. Elrod, supra note 91, at 120-21(discussing American Bar Association model standard); STATE OF NEwW
YORK, UNIFIED COURT SYSTEM, STATEWIDE ADMINISTRATIVE JUDGE FOR MATRIMONIAL MATTERS, LAW GUARDIAN
DEFINITION AND STANDARDS (undated) (on file with author) (requiring a child’s law guardian to report to the Court
the child-client’s “stated position,” and directing the guardian to advocate for that position “if the law guardian,
on his/her own or with the assistance of a mental health professional and after investigation and assessment of the
situation, determines that the child is unimpaired”).

%5 See Kim J. Landsman & Martha L. Minow, Note, Lawyering for the Child: Principles of Representation in Custody
and Visitation Disputes Arising from Divorce, 87 YALE L.J. 1126 (1978) (noting in a partially anecdotal empirical
investigation of eighteen private lawyers appointed to represent children in Connecticut divorce cases that some
advocates did not even bother to meet with their clients).

96 See Linda D. Elrod, supra note 95, at 105-12.
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ignored in their parents’ legal tussle. But it is also true that an independent representative
for the children, if appointed by the judge when the parents have agreed or are likely to
agree about the children’s future, can severely impair the parents’ ability to make family
decisions. Moreover, a representative for the child might initiate and impose on the parents
and perhaps the children the substantial emotional cost of extra conflict and litigiousness;
and the resulting fees would add a significant cost to the already imposing expense of
divorce for middle class families.”” In addition, appointment of a representative for children
detracts from the “family privacy” interest that underpins support for “private ordering”
(by parents) of custody decision-making.”® Perhaps most important, there is precious
little evidence that a judicial custody award resulting from the efforts of a court-appointed
guardian ad litem or lawyer for the children will serve the children’s interests any better than
a consensual parental agreement would.” Because American society is in fact committed
to both of the perhaps inconsistent goals of “private ordering” and judicial protection of
children’s best interests, legislative forays and judicial decisions in this area often respond
more to the individual facts of the cases than to doctrinal logic and consistency.

It is easy enough to chart the theoretical differences between the role of a guardian ad
litem and the role of an attorney for the child. The advantage of a guardian is that she will
focus on the best interests of both younger and older children, whatever they claim they
want, and is less likely to overvalue the child’s expressed wishes; the advantage of a lawyer
is that she is less likely to substitute for the child’s wishes a personal opinion of the child’s
best interests. Each representative’s advantage is set off by a corresponding disadvantage:
the guardian is more likely to substitute his personal opinion of best interests for the child’s
wishes; the lawyer is more likely to overvalue the child’s expressed wishes, especially those
which have been unduly (but cleverly) influenced by parental pressure.

The complex provisions of PRINCIPLES Section 2.13 give the judge discretion to order
an investigation or appointment of a guardian but require clear specification of the scope
of the endeavor.'”’ In addition, discretion to appoint a lawyer for the child is authorized
“if the child” is competent to direct the terms of the representation and the court has a
reasonable basis for finding that the appointment would be helpful in resolving the issues
in the case.'"!

97 But see PRINCIPLES § 2.13(7) (“Appointments, investigations, evaluation services, or tests should not be ordered
under this section unless at no cost to the persons involved, or at a cost that is reasonable in light of the financial
resources of the parents. When one parent’s ability to pay is significantly greater than the other’s, the court should
allocate the costs between them equitably.”).

98 Katherine Federle, supranote 18, at 1157-58 (arguing that appointments protect the personal rights of the child and
“empower” the child to feel that she is respected in the decision). For a thoughtful and thorough investigation of the
developmental literature and some doubts about the “empowering” children theory, see Emily Buss, Confronting
Developmental Barriers to the Empowerment of Child Clients, 84 CorNELL L. Rev. 895 (1999).

99 See supra note 65. See also PRINCIPLES § 2.13 cmt. b, at 317-18 (“[T]he effort to obtain better information about,
or representation for, the child can have a negative effect on the proceedings themselves. . . . In addition, it should
not be assumed that an independent, court-ordered, investigation or evaluation will assure an outcome for the
child that is ‘best,” in some objective or neutral sense. Disagreements about the best interest of children among
child advocates and among academic and clinical professionals are hard to explain apart from the value judgments
and policy commitments that underlie them.”).

100 princrpLEs § 2.13(1) and (2).

101 princrpLEs § 2.13(3). Subsection (9) recommends either an investigation or appointment of a guardian when
‘substantial allegations’ have been made or there is ‘credible information’ of domestic violence or child abuse or
neglect.” See infra note 115 and accompanying text. The court is authorized, subject to state law restrictions, to
require persons with knowledge to provide information to an investigator, guardian, or lawyer for the child. Id. at §
2.13(5). There is an on-going debate about the extent of parents’ and even children’s medical (especially psychiatric)
privilege in divorce custody cases. For a thoughtful review of the cases, see Kinsella v. Kinsella, 696 A.2d 556, 581
(N.J. 1997).
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A good example of the tension between parental autonomy and judicial protection of
children is afforded by the continuing debate over the circumstances under which the judge
should have authority to appoint a lawyer for them. Most legislatures, most judges, and
the PRINCIPLES prefer a discretionary appointment power.'’” By and large, advocates of
universal appointment have been “children’s rights” advocates, clinical law teachers, and
individual members of organized bar groups and the bar groups themselves.'’® Given the
financial resources of most divorcing families with children, it is not surprising that judges
and most parents would be opposed to wholesale appointments of lawyers on behalf of the
child empowered to conduct discovery and engage in every aspect of the divorce litigation
on behalf of the child!"’* Nor would it be surprising if divorce lawyers who see a need for
additional business (and the bar association committees they monopolize) were to support
compulsory or at least very common appointment of lawyers for children.

So when should the benefits of separate legal representation for children outweigh its
actual and potential emotional and financial costs? There is good reason not to leave the
choice solely to the judge’s discretion — for all the reasons that indeterminate standards
worry scholars of custody law and practice.'” The trick, of course, is to find language
which will at once give direction to judges and constrain their discretion without unduly
“tying their hands” and precluding the accomplishment of justice in individual cases. The
PrINcIPLES seek — and in my estimation achieve — a decent accommodation of the com-
peting interests. Judges are allowed but not required to appoint counsel or a guardian and
must limit the appointment of a lawyer to cases in which the child “is competent to direct
the terms of the representation” and to those in which “the court has a reasonable basis for
finding that the appointment would be helpful in resolving the issues of the case.”'’® The
provision demands, moreover, that in each case the “role, duties, and scope of authority”
of the lawyer be specified in the order of appointment.'”” Although the comments are not
terribly specific, the provision itself seems to make clear that the PrRiNncIPLES sought to
cabin both the frequency of lawyer appointments generally and to preclude Wisconsin-like
lawyer appointments.'”® The reference to the child’s competence to direct the representa-
tion apprises judges as well as the lawyers they appoint that the child’s and not the lawyer’s
judgment of “best interests” is to be pursued. The requirement that the representation’s
scope be specified is a way of compelling judges to circumscribe (or at least to pay atten-
tion to) the lawyers’ activities as well as their fees. The “helpfulness” requirement seems to

102 §ee Linda D. Elrod, supranote 91; PRINCIPLES § 2.13(3) cmt. a, Reporter’s note, at 321-23 (describing the literature
and arguments for and against mandatory appointment ). Cf. Uniform Marriage and Divorce Act § 405, 9A Pt. II
U.L.A. 386 (1998) (stating that the court has discretion to order custody evaluation but only in contested custody
proceedings and in cases where a request is made by one of the parents).

103 See generally American Academy of Matrimonial Lawyers, Representing Children: Standards for Attorneys and
Guardians ad litem in Custody and Visitation Proceedings, 13 J. AM. AcAD. MATRIMONIAL L. 1 (1995); M. Guggen-
heim, Reconsidering the Need for Counsel for Children in Custody, Visitation and Child Protection Proceedings, 29 Loy.
U. CHr. L.J. 299 (1998); Howard Davidson, The Child’s Right to be Heard and Represented in Judicial Proceedings,
18 Pepp. L. REV. 255 (1991).

104 See Linda D. Elrod, supranote 91, at 119-20 (noting that “[t]he lawyer should conduct discovery; develop a strategy
of the case; stay apprised of other court proceedings affecting the child . . . participate in and when appropriate,
initiate negotiations and mediation; participate in depositions, pretrial conferences and hearings; [and] file or make
petitions, motions or responses when necessary,” and a long list of other responsibilities).

105 See Part I supra (discussing problems of indeterminacy).

106 See supra note 101 and accompanying text. 107 princrpLES § 2.13.

108 See supra note 101 and accompanying text. PRINCIPLES § 2.13 cmt. (3), at 319. Although the court is required to
specify the terms of the appointment of guardians ad litem as well, the guardian appointment provision contains
no similar limiting terminology. Compare the Uniform Marriage and Divorce Act § 310, 9A, Pt. I U.L.A. 13 (1998)
(authorizing the court to appoint a lawyer for a child in divorce cases without any limitation).
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imply that where the spouses themselves will present all the information the judge needs
to decide the issues, no appointment should be made. The provision also implies that
appointments should not be made in cases where the parents have reached agreement as
to their children’s custody. Other sections make clear the drafters’ commitment to parental
negotiation and agreement.'” Because the PRINCIPLES require mandatory appointments
in specific situations,''” in the absence of such situations it would be more difficult for the
judge to claim a “reasonable basis” in consensual cases for a finding of “helpfulness.”’"’
As with any substantive standard, there is a risk that judges will ignore the constraints
on appointment the PRiNcIPLES have constructed.!'” But it is reasonable to believe that
the risk is less here. Judges have important policy reasons for wanting cases to settle with
minimal conflict. They are also committed (at least theoretically and often actually) to
family autonomy, and parental agreements without interventions are efficient and save
precious judicial time.

Either an investigation or the appointment of a guardian is recommended in cases in
which “substantial allegations” of domestic violence or child abuse or neglect have been
made, as well as in those in which “there is credible information” about such behavior.'"?
The mandate is limited; no appointment need be made if “the court is satisfied that the
information adequate to evaluate the allegations will be secured without such an order
or appointment.”’!'* Notice that the statutory purpose for the mandatory investigation or
appointment is specifically identified (and therefore limited); and the judge’s appointment
discretion is described relatively narrowly and therefore constrained. Better and even more
specific limitations, and even narrower powers of discretionary appointment, certainly
could and should have been proposed. For example, the “unless” clause in Section 2.13(4) —
obviating appointment of an investigator or a guardian if the allegations can be adequately
evaluated otherwise — could have been broader and less discretionary (further constraining
those judges who appoint lawyers or guardians ad litem in wholesale fashion); “probable
cause to believe” might have been substituted for “credible information” in the formula
for unrequested intervention.''” Those scholars and advocates who believe that too much
domestic violence and child neglect is suppressed by lawyers and ignored by judges — and
that decisions denying custody to battered women are often the consequence —will approve
the PrincIpLES’ more inclusionary language.''® Nonetheless, the important fact is that
the PrincipLEs make an effort to balance the need for intervention into the affairs of
divorcing parents with respect for their autonomy.

The problem of representation for children is a difficult one that no code of regulations
is likely to solve satisfactorily. Consider a contested custody case in which the judge has
appointed a “neutral” forensic expert and a guardian or attorney for the child. Some judges
claim that the ultimate decision plays to the scorecard: the parents’ attorneys cancel each
other out; if those seen as “neutral” or relatively neutral agree (that is, the guardian for the
children and the mental health expert come out the same way), the case is over — appellate

109 See supra notes 64—70 and accompanying text.

110 See infra note 113 and accompanying text (discussing allegations of domestic violence).

11 princrpLEs § 2.13(3). 112 See supra note 63 and accompanying text.

113 See supra note 101. 114 priNcIPLES § 2.13(4).

115 See supra note 101.

116 See generally Karen Winner, DivorCeD FrRoM JusTICE: THE ABUSE OF WOMEN AND CHILDREN BY DIVORCE LAWYERS
AND JUDGES (1996). But see Linda Kelly, Disabusing the Definition of Domestic Abuse: How Women Batter Men and
the Role of the Feminist State, 30 FLa. St. U. L. Rev. 791 (2003).
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courts always choose the judgment of “neutrals” rather than the trial judge’s when he
disagrees with them. To be sure, judges can be wrong as often as “neutrals” are — and
the fact that two parties share a view opposed to the judge’s should give the judge pause.
Some judges believe that appellate courts are prone to give excessive weight to the guardian
or attorney, and that person’s views too often trump the views of a custody evaluator or
even, occasionally, those of the trial judge. The appointment of an “adversarial lawyer”
poses substantial risks. In difficult, hotly contested cases, many judges believe, children’s
expressed wishes are the product of undue parental pressure and the defeat of one parent’s
pressure by the other parent’s advocacy. Because “adversarial lawyers” tend to overvalue
their client’s expressed wishes, and are not always either interested in or sophisticated
enough to delve below the surface of those wishes, the contest can be contaminated by
the “child’s wishes” variable. Yet such threatened obstacles to proper assignments of cus-
tody and allocations of visitation indulge the assumption that in most cases judges know
better than the lawyers judges appoint as representatives for children — not necessarily an
intuitively correct proposition. Difficult problems, indeed.

A focus on parental autonomy at the expense of judicial control may well produce some
cases where children’s interests will be less well preserved than if some representative had
been appointed. But the only way to prevent such losses is to appoint a representative in
every case —and pay the cost of an unknown number of “false positives,” that is, cases where
the children and perhaps the family will be worse off as a result of the intervention than
they would have been without it. Some cost-benefit analysis is required — but if the facts
are not available or obtainable — and that is certainly true in this instance — it is necessary
to rely on the relative social weight of the competing values.

IV. Conclusion

The three great public policy issues of custody law and practice are not difficult to identify.
The first, of course, is how to construct the substantive standard. It is not clear that we
have a social consensus on this subject. Are we willing to rely on judges’ discretionary
administration of an indeterminate standard? If not, what standard can we agree to and
what value would that standard reinforce? Or is the endeavor a waste of time because
parents, lawyers, and judges will — in a variety of ways and for a variety of inconsistent
reasons in individual cases — undermine any feasible expression of any compromise?

A second, also contested, issue is whether the value to children of more shared parenting
than most parents apparently adopt on their own is worth the cost of doctrinal and practice
modification that accomplishing the change would require. A subsidiary issue is whether
any proposed legal change would increase shared parenting or if, instead, doctrinal change
would impose great transaction costs in lawyers’ fees and judicial resources, and still be
undermined by lawyers’ and parents’ resistance to change.

The third great public policy issue is the extent to which legislatures or judges should
modify the traditional American commitment to “private ordering” — that is, to the accep-
tance of parental autonomy in determining post-dissolution custodial arrangements for
children. Itis true that judges have always had the authority to reject any custody and visita-
tion arrangement agreed to by parents and their lawyers. But parentally arranged custody —
as occurs with more than 90 percent of the custody awards from year to year'!” — takes

117 See supra note 64 and accompanying text.
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place with almost no judicial interference.''® These practice policies have been adopted
and maintained despite their obvious cost — that is, in some unknown proportion of the
cases, one spouse will obtain an agreement from the other that was in some fashion coerced
or might not have been the decision imposed by a judge if the case had been contested.
The common policy response has been to prefer parental decision-making on grounds
of efficiency — that judicial resources would be overwhelmed if all dissolution custody
arrangements were to be subjected to real judicial oversight — and parental autonomy,
which is prized as an independent value in a free society. The notion is that the ben-
efit to children of legal representation and more active judicial supervision of parental
decision-making would have to be provable and substantial to justify undermining the
countervailing values.

Answers to these basic questions are not likely to be discovered easily. In any event, it
is likely that custody law and procedure doctrines and practices will change, if at all, as
legal doctrine in general does — in modest ways and with glacial slowness. Yet personal,
parental, and marital values do seem to be changing, slowly, but in important ways. Only
unscientific and unrepresentative examples are available: many airport men’s rooms have
added changing tables for infants to their decor during the last five years; expectations (and
therefore values) about fathers’ roles with young children are changing.''” In recent years,
moreover, a number of authors have complained that judges too frequently deny women
custody of their children for inadequate or inappropriate reasons.'”’ And there have been
many new custody proposals — the “primary caretaker,” the “maternal deference,” the
“approximate the time spent” standards — which seem to route the law implicitly in the
direction of the maternal presumption of earlier days. There are a few signs that at least
some judges’ practices may be changing; but the extant empirical research seems to indicate
that parents’ practices (how parents actually allocate their children when they separate and
divorce) have not changed all that much from earlier times.'?! These circumstances suggest
that we may have entered a transitional period during which disputes about legal doctrines
engage not only litigants, lawyers, and judges, but political and pressure groups, as well.
One of the most interesting aspects of a potential shift in social mores is that the law may
change in fact without any formal or overt change in the legal standard. The “best interests”
test, with all its indeterminacy and lack of legal guidance, might provide cover for a basic
sea-change in American social values and practices. Substantial legal doctrinal stability may
be purchased at the cost of continued substantial discretion for judges during a period of
slowly changing judicial values. The winners will be the judges who prize discretion, the
lawyers who will be paid to litigate more contested cases, and those who favor doctrinal
stability for its own sake; the losers will be those who value predictability and litigants’
bank accounts.

118 See supra notes 64 and 75 and accompanying text.

19 Gee, e.g., Michelle Orecklin, Stress and the Superdad, TIME MAGAZINE, August 16, 2004; Ros Coward, When Love
Hurts, THE GUARDIAN, September 19, 2003.

120 Gep, ¢, ¢, Karen Winner, supra note 116.

121 See Eleanor Maccoby & Robert H. Mnookin, DIvIDING THE CHILD: SOCIAL AND LEGAL DILEMMAas oF Cus-
TODY(1992). See also PRINCIPLES § 2.12 Reporter’s Notes, at 295 (reviewing the more recent literature and com-
menting that “much of the impetus for this literature [arguing for a return to some form of the maternal preference]
comes from figures showing that while women obtain custody in a large proportion of custody cases, fathers have
high success rates when they contest custody”). But, as the drafter’s comments indicate, much of the data fail to
support the need for formal change.
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However the conflicting values are eventually accommodated, all sides of the policy and
political debates will have the benefit of the PrincipLES’ careful research and brilliant
analysis, extraordinarily thoughtful, careful and objective articulation of doctrine, and
brave and artful effort to deal with the problems.

This chapter is a considerably modified and expanded version of essays on these subjects I provided
for a new interdisciplinary examination of custody law and practice prepared collaboratively by
members of the National Interdisciplinary Colloquium on Custody Law, to be published in 2005.
Although I am the General Editor of the Colloquium book, I am solely responsible for the views
expressed in this chapter. See generally National INTERDISCIPLINARY COLLOQUIUM ON CUSTODY LaAw,
LEGAL AND MENTAL HEALTH PERSPECTIVES ON CHILD CUSTODY LAW: A DESKBOOK FOR JUDGES
9-35 (1998).



5 Undeserved Trust: Reflections on the ALI’s Treatment
of De Facto Parents

Robin Fretwell Wilson

In chapter 2 of the PRiNcIPLES, the ALI proposes sweeping changes to the legal conception
of parenthood. It would confer custody and visitation “rights”! on a stepparent or ex-live-
in lover of a child’s legal parent” who shared caretaking responsibility for a child for as little
as two years (“Ex Live-In Partner”).” Such an individual is recognized by the PRINCIPLES
as a “de facto parent,” a term the PrinciPLEs borrow from case law. The PRINCIPLES
would significantly enlarge the rights these individuals receive under state law, however.
With the same stroke, the ALI would dispossess legal parents of the prerogative to decide
who continues to have contact with their child.*

In many ways, the ALI is engaged in an admirable undertaking: to provide children
with enduring contact with the “only father [a] child ha[d] known.” But like much of
our experience with “re-imagining” family relations, significant unintended consequences

I princrpLEs ch. 1, Topic 1.I (d), at 5-6.

2 This chapter uses legal parent, as the PRINCIPLES do, to mean biological parents and adoptive parents. See PRIN-
CIPLES § 2.03 cmt. a, at 110.

There are good reasons that legal parents have a constitutionally protected status. PRINCIPLES § 2.18, Reporter’s
Notes, cmt. b, at 389-90 (discussing natural parents). “[T]he autonomy of parents. . . is essential to their meaning-
ful exercise of responsibility.” PriNcipLEs ch. 1, Topic 1.I (d), at 5-6. Moreover, legal parents exhibit “maximum
commitment to the parenting enterprise.” PriNcipLEs ch. 1, Topic 1.I (d), at 5. This observation is grounded in
a substantial body of social science. Part III.C infra discusses how the presence of one’s mother is protective of
children, while separation from one or both biological parents introduces risk. In the same vein, numerous studies
find that adoptive parents invest in their children as heavily, or more heavily, than do biological parents. See generally
Robin Fretwell Wilson, Uncovering the Rationale for Requiring Infertility in Surrogacy Arrangements, 29 Am. J. L. &
MED. 337 (2003). Unlike other nongenetic caretakers, such as foster parents, stepparents, and mothers’ cohabitants,
there is little evidence that adoptive parents engage in more neglect or abuse of their children. Id.

3 This chapter uses the term “Ex Live-In Partner” to describe the population of male “de facto parents” on whom
the ALI would confer significantly expanded parental rights. The common denominator among this group of men
is their previous status as coresidents of the child’s mother, together with their performance of certain “caretaking
functions.” See PrINCIPLES § 2.03(c). As this chapter argues throughout, we cannot infer from the fact that
these men have performed “caretaking functions” that they necessarily have undertaken to assume a level of care,
permanency, and bonding in a child’s life that warrants recognition and treatment as a parent. Performance of
“caretaking” chores, this chapter argues, does little to discern how protective these men have been or will be. See
Part IV infra. Moreover, the fact that they are unrelated is relevant to the risks posed to children with whom they
may have continuing contact, see Part II.A. infra, as well as to the degree of benefit that continuing contact may
hold for children, see Parts IL.B. & IILE. infra.

4 The drafters are candid about the AL’s proposal. They acknowledge that courts have used equitable doctrines,
like estoppel, to extend “parental rights to an individual who otherwise would not qualify.” PRINCIPLES § 2.03,
Reporter’s Notes, cmt. b, at 128. Like those equitable doctrines, the drafters seek to confer custody and visitation
rights “over the opposition of the legal parent.” PRINCIPLES § 2.03, Reporter’s Notes, cmt. b, at 129.

5 See PRINCIPLES § 2.03 cmt. b, at 129 (discussing equitable-parent cases).
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may result.’ The drafters, without substantiation, simply assume that continuing contact
between a child and an Ex Live-In Partner — who will almost always be male” — will be an
unadulterated good.

The story they tell reads like this: Giving parental rights to a “de facto parent” is necessary
to conform to the lived experience of many children, who are “often cared for by adults other
than parents|, such as] stepparents. . .and parental partners who function as coparents.”®
Continued contact with a de facto parent and his participation in the child’s life, they
explain, are “critically important to the child’s welfare.” This is so because the de facto
parent functioned as the child’s primary parent or undertook equal caretaking duties."’
Disregarding the connection between a child and thisadult atbreak-up, they tell us, “ignores
child-parent relationships that may be fundamental to the child’s sense of stability.”"!
Moreover, a de facto parent is entitled to legal recognition for serving in this capacity
because it is fundamentally fair.'” For these reasons, the drafters seek to imbue de facto
parents with new “rights.””

® Mary Ann Glendon, Family Law and Family Policies in a Time of Turbulence, prepared for April 2004 Family Policies
Congress of the Social Trends Institute. at 3 (on file with author). Loosening restrictions on access to divorce is
one example of the creation of unintended consequences. At the same time that divorce has become easier to
obtain, a growing body of literature documents its negative impact upon children, including dramatic economic
decline, myriad behavioral problems, poorer performance in school, diminished earning capacity, and an increased
probability of divorce as an adult. See, e.g., JupITH S. WALLERSTEIN ET AL., THE UNEXPECTED LEGACY OF DIVORCE:
A 25 YEAR LANDMARK STUDY (2000).

7 The parties principally impacted by this reform are nonmarital children and children after divorce, the vast
majority of whom live with their mothers. Of the children who live with either their mother or father only,
83 percent live with a mother. U.S. CENsus BUREAU, AMERICA’s FAMILIES AND LIVING ARRANGEMENTS: 2003,
tbl.C2 (2004), http://www.census.gov/population/socdemo/hh-fam/cps2003/tabC2-all.pdf (reporting that approx-
imately 16.8 million children living with mother only versus approximately 3.3 million living with father
only). Among divorced and separated couples with children, mothers maintain over four times as many
households as fathers. U.S. CENsus BUREAU, AMERICA’S FAMILIES AND LIVING ARRANGEMENTS: 2003, tbL.LFG6
(2004), http://www.census.gov/population/socdemo/hh-fam/cps2003/tabFG6-all-1.pdf (showing that approxi-
mately 1.3 million maintained by father versus approximately 5.3 million maintained by mother). In single parent
homes where the couple never married, the disparity is slightly greater. Id. (finding that 852,000 maintained by
father versus approximately 4.4 million maintained by mother). Given these facts, the creation and enlargement of
parental “rights” for de facto parents, over the objection of the legal parent, will disproportionately infringe on the
parental prerogatives of women.

It will also tie the hands of minority women more often than white women. See Sarah H. Ramsey, Constructing
Parenthood for Stepparents: Parents by Estoppel and De Facto Parents Under the American Law Institute’s Principles
of the Law of Family Dissolution, 8 DUKE J. GENDER L. & PoL’y 285, 287 (2001) (discussing how family formation
patterns often differ by race).

8 PrincrpLES ch. 1, Topic 1.I (d), at 5. The drafters are not alone in advancing the idea that what one does should
count more than who one is. A number of commentators have argued that function should determine and define
legal fatherhood more than mere biology. See, e.g., Leslie Joan Harris, Reconsidering the Criteria for Legal Fatherhood,
1996 UtaH L. Rev. 461, 480 (arguing that “functional paternity” should be the basis for legal rights and duties
because functioning as a parent is congruent with current social mores, and encourages and supports individuals
who take on responsibility for children); David L. Chambers, Stepparents, Biologic Parents, and the Law’s Perceptions
of “Family” After Divorce, in DIVORCE REFORM AT THE CROSSROADS 102, 117 (Stephen D. Sugarman & Herma Hill
Kay eds., 1990) (“[M]any individual stepparents do form strong emotional bonds with their stepchildren. They
are seen by the child as ‘parent.””); Gilbert A. Holmes, The Tie That Binds: The Constitutional Right of Children to
Maintain Relationships with Parent-Like Individuals, 53 Mbp. L. REv. 358, 410 (1994) (arguing that the law should
“grant| ] parent-like individuals greater consideration than the current jurisprudence affords”).

9 PrincrpLEs ch. 1, Topic 1.I (d), at 5. 10 priNcIPLES § 2.03 cmt. c.

1l princrpLEs ch. 1, Topic 1.1 (d), at 5-6.

12 princrpLES ch. 1, Topic 1.I (d), at 5-6 (“Traditionally, parenthood is an exclusive, all-or-nothing status. A child
can have only one mother and only one father; others have no rights, regardless of their functional roles.”).

13 The PrincIpLEs would also extend parent-like rights to another category of adults who live with a child, parents
by estoppel. The defining characteristic of this group is that they accept responsibility for the child. See PRiNcIPLES
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My aim in this chapter is not to take issue with the presence of these posited goods.'
No one doubts that some children will be made better off by preserving a connection
with a de facto parent.'” But this gain may not be as great as we might think it would be
by extrapolating from biological parents. New, carefully constructed studies of parental
investment suggest that the level of investments that fathers make in children varies with
the fathers’ biological relatedness to the child.'® Moreover, whatever the magnitude of the
gain for some children, it comes at a cost. A significant body of research suggests that giving
men previously in relationships with a child’s mother significant amounts of unsupervised
parental access — as the ALI proposes to do — will result in more children being sexually
exploited and physically abused.!”

This chapter argues that before we grant Ex Live-In Partners new parental “rights,” we
must do more than simply posit good outcomes. Rather, policymakers, courts, and legis-
lators should sum these probable effects, good and bad, to evaluate whether the approach
is, on balance, a net good. Before any decisionmaker implements the ALT’s proposed treat-
ment of Ex Live-In Partners, they should be convinced that the ALI has met its burden of
demonstrating that this creation and enlargement of parental rights would benefit children
more than it would harm them. As Professor Eekelaar concludes so aptly with respect to
the past caretaking standard, “But if it is to be presumed that an arrangement will be in a
child’s best interests, it must be clear that this will be so in an overwhelming majority of
cases. In the absence of clear evidence that time matching will satisfy this, or even that this
is what parents usually do by agreement, it fails as a presumption.”!®

In working out this calculus, this chapter discusses only one risk to children from con-
ferring significantly expanded parent-like “rights” on Ex Live-In Partners: the possibility
of sexual exploitation. This chapter focuses only on sexual abuse because it is sufficient to
illustrate one probable harm some children will likely experience if we follow the ALI’s rec-
ommendations. But sexual exploitation is by no means the only harm to which we would
expose children by instituting a free-form, fluid conception of parenthood that encom-
passes every cohabitant with whom a woman shared equal caretaking responsibility for
two years or more. Some of these children are likely also to experience punishing physical
abuse and neglect."’

§ 2.03 cmt. b(ii), at 111-12. The legal recognition of parents by estoppel is justified in part by expectations of the
parties. PRINCIPLES § 2.03 cmt. b(ii), at 112 (“When this reasonable good faith [that the individual is the parent]
exists, the individual is seeking status based not solely on his functioning as a parent but on the combination of the
parental functions performed and the expectations of the parties.”). Legal recognition is also predicated on actions
that are sufficiently clear and unambiguous to indicate parental status was contemplated by all. PRiNcIPLES § 2.03
cmt. b(iii), at 114. Parents by estoppel will often have lived with the child since birth and believed themselves to be
the child’s biological parent. PrincipLEs § 2.03 (1)(b)(ii),(iii); Seger v. Seger, 542 A.2d 424 (Pa. Super. Ct. 1988)
(granting partial custody and visitation to stepfather who lived with child’s mother for two years when she informed
him she was pregnant with his child and who raised and supported the child after she revealed he was not the father,
until the couple’s break up). This is important from a risk assessment perspective and possibly also to the benefits
we would predict to children of continuing contact. See Parts II & III infra. Consequently, the recommendations
and critiques in this chapter are limited to the ALI’s proposed treatment of de facto parents.

14 The drafters assume that Ex Live-In Partners who performed caretaking tasks for a child have done so for benign
reasons, not malign ones. As note 45 infra observes, the drafters confine their consideration of child abuse to abuse
that “has occurred,” neglecting the potential for future abuse.

15 There is certainly no dearth of social science evidence suggesting some children will indeed benefit from continuing
contact. See infra note 80.

16 See infra Part 11. 17 See infra Part I11.

18 Eekelaar, this volume.

19 Children living with unrelated males are more vulnerable to physical abuse and other forms of child abuse. For
instance, British children living with their mother and a cohabitant are 33 times more likely to be physically abused
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Because this argument hinges on the calculation of probable harms or goods resulting
to children who have lived with a stepfather or the mother’s unmarried live-in partner, it is
necessarily limited. The research presented here sheds light only on the wisdom of giving
to Ex Live-In Partners parent-like “rights” of access to children, without the moderating
influence of a mother’s presence. It cannot tell us anything at all about whether women
in now-defunct relationships with a child’s father should receive custody and visitation
“rights,” nor can it help us to evaluate whether to extend such rights to lesbian coparents.
Both questions would involve a different set of calculations than presented here.”’

This chapter evaluates whether the drafters’ ballooning definition of parent has the
potential for ill, as well as for good. Part I describes and critiques the ALI’s proposed
treatment of de facto parents. Part I reviews new studies that suggest that the upside to
children of continuing contact with an Ex Live-In Partner may be more muted than the ALI
assumes. Part I1I then provides a primer on factors affecting a child’s risk of sexual abuse,
and concludes that in this brave new world of newly anointed “parents,” protective factors
that might serve to shield a child from sexual victimization are not marshaled on behalf of
the child. Part IV then examines the way in which sexual predators “groom” their victims
and documents the significant overlap between “grooming” and the caretaking functions
used to decide who qualifies as a de facto parent. Part V asks whether the test for de facto
parents can be refined to select for “good risks,” while culling out the bad and argues that
an individualized decision based on the nature of the child’s attachment to the Ex Live-In
Partner would better promote the welfare of the children involved. Part VI concludes that
the ALI — and more importantly, legislatures and courts that consider these proposals —
should not base such sweeping changes in parental rights on unsupported assumptions

and 73 times more likely to be killed than children living in an intact family. See RoBERT WHELAN, BROKEN HOMES
AND BATTERED CHILDREN: A STUDY OF THE RELATIONSHIP BETWEEN CHILD ABUSE AND FAMILY TYPE, tbls.12 & 14
(1994) (reporting a risk of physical abuse for children living with two natural married parents of 0.23, compared to
arisk of 7.65 for children living with their natural mother and a cohabitee and a risk of fatal abuse for children living
with both natural, married parents of 0.31, compared to a risk of fatal abuse of 22.9 for children living with their
natural mother and a cohabitee). A child in a stepparent household is 120 times more likely to be bludgeoned to
death than a child living with his genetic father in an intact household. Owen D. Jones, Evolutionary Analysis in Law:
An Introduction and Application to Child Abuse, 75 N.C. L. Rev. 1117, 1208 (1997). New research focusing on all
forms of child maltreatment has found that “[c]hildren who had a father surrogate living in the home were twice as
likely to be reported for maltreatment after his entry into the home than those with either a biological father (odds
ratio = 2.6, 95% confidence interval = 1.4-4.7) or no father figure in the home (odds ratio = 2.0, 95% confidence
interval = 1.1-3.5)”. Aruna Radhakrishna et al., Are Father Surrogates a Risk Factor for Child Maltreatment?, 6 (4)
CHILD MALTREATMENT 281 (November 2001).

Similarly, Ania Wilczynski reports in an English sample of child-killing that the “proportion of male parent-
substitutes and male cohabitees [among child killers] were nine and fifty times” their respective rates in a national
survey. AN1A WiLczyNski, CHILD HoMIcIDE 72-73 (1997). In an Australian sample, she found that nonbio-
logical parents comprised 27 percent of the child-killers, although “only an estimated 7 percent of Australian
children...lived in step or blended families.” Id.

20 This is so because we know very little about child sexual abuse by women, other than it seems to occur very rarely.
See Robin Fretwell Wilson, The Cradle of Abuse: Evaluating the Danger Posed by a Sexually Predatory Parent to the
Victim’s Siblings, 51 EMoRry L. J. 241, 245 n.13 (2002). Moreover, the principal risk to children of punishing physical
abuse comes from father substitutes rather than from women. See Part III infra. It is worth noting, however, that
an important impetus for permitting parental claims by de facto parents and parents by estoppel was to recognize
same sex partners who cannot adopt one another’s child or marry their partners. This desire to recognize same sex
partners may have led to a number of unintended consequences and tensions explored here. To protect a mother’s
right to decide who has contact with her child without undermining the recognition many would like to extend to
same-sex, non-biological parents may be tricky. Part V suggests that state legislators may want to address only the
most compelling cases for significantly expanding rights for nonbiological caretakers — like the interests of same
sex partners or of stepfathers who want to care for a child after the mother’s death — and leave the less compelling
cases untouched.
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about the value of continuing contact with Ex Live-in Partners, but must instead take
account of and respond to the empirical research that bears on the wisdom of such fun-
damental change.

I. The ALI Views Continuing Contact between Children and Ex
Live-In Partners as an Unadulterated Good

This part demonstrates that the drafters view continuing contact between children and
men who shared caretaking with a child’s mother for two years or more — whether married
or unmarried — as an unadulterated good. It first outlines the substantive and standing
rights the ALI seeks to confer upon an Ex Live-In Partner, and then critiques this treatment
of de facto parents.

A. ALD’s Treatment of De Facto Parents

As noted earlier, the drafters want to ensure continuing contact between a child and former
partner of the child’s parent, without — they argue — “unnecessary and inappropriate
intrusion into the relationships between legal parents and their children.”*! To accomplish
this, their test for status as a de facto parent is, they urge, “strict:”**

(1) The individual must have lived with the child for a significant period of time (not less
than two years), and acted in the role of a parent for reasons primarily other than
financial compensation [described hereinafter as the “Residency Requirement”].

(2) Thelegal parent or parents must have agreed to the arrangement, or it must have arisen
because of a complete failure or inability of any legal parent to perform caretaking
functions [described hereinafter as the “Agreement Requirement”].

(3) In addition, the individual must have functioned as a parent either by (a) having
performed the majority share of caretaking functions for the child, or (b) having
performed a share of caretaking functions that is equal to or greater than the share
assumed by the legal parent with whom the child primarily lives [described hereinafter
as the “Caretaking Requirement”].”’

Significantly, there is no requirement that treatment as a de facto parent be in the best
interests of the child, as is required for certain parents by estoppel.*

The Residency Requirement functions to exclude “neighbors, nonresidential relatives,
or hired babysitters,”” while the exclusion of relationships motivated by money is designed
to cull out caretakers who are not “motivated by love and loyalty.”*® Although the drafters
seek to recognize “long-term, substitute parent-child relationship[s],” coresidence for as
little as two years may qualify an adult as a de facto parent.”” The length of time that is
considered “significant” will vary with the child’s age, frequency of contact with the adult,
and the intensity of their relationship.”® For children under six, two years “is likely to
qualify as significant” while longer periods “may be required” for school-aged children,
and “even longer” if the child is an adolescent.”’

21 princrpLEs § 2.03 cmt. ¢, at 119. 22 priNcIPLES § 2.03 cmt. ¢, at 119.
23 PriNcIPLES § 2.03 cmt. ¢, at 119. 24 See PriNcIPLES § 2.03(1)(b)(iii).
25 PrINCIPLES § 2.03 cmt. ¢ (i), at 119-20. 26 princIpPLES § 2.03 cmt. ¢ (ii), at 120.
27 princIpLEs § 2.03 cmt. c (iii), at 122. 28 priNcIPLES § 2.03 cmt. ¢ (iv), at 122.

29 PrINCIPLES § 2.03 cmt. ¢ (iv), at 122. The drafters seem unwilling to require additional years or to give clear signals
that such additional amounts of time should be required. Instead they note that “[i]n some cases, a period longer
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A de facto parent relationship, the drafters tell us, “cannot arise by accident, in secrecy, or
as a result of improper behavior”*" because it usually requires agreement. The Agreement
Requirement limits de facto parent status generally “to those individuals whose relationship
to the child has arisen with knowledge and agreement of the legal parent.””! Lack of
agreement may be evidenced by the failure of the partner to adopt the child, if adoption
was an option,”” as well as by the retention by the legal parent “of authority over matters
of the child’s care, such as discipline.””

Although the Agreement Requirement requires “an affirmative act or acts by the legal
parent demonstrating a willingness and an expectation of shared parental responsibilities,”
agreement may be implied by the circumstances.” When two adults share roughly equal
responsibility for a child, this equal caretaking by itself satisfies the agreement requirement.
Consider illustration 22:

For the past four years, seven-year-old Lindsay has lived with her mother, Annis, and her
stepfather, Ralph. During that period, Ralph and Annis both worked outside the home,
and divided responsibility for Lindsay’s care roughly equally between them.

Annis’s sharing of responsibility for Lindsay’s care with Ralph constitutes an implied
agreement by her to the role assumed by Ralph.*”

In short, any parent who acquiesces in her partner’s decision to take on equal caretaking
duties, would likely “have agreed” to the partner’s claim of de facto parent status.

With respect to the Ex Live-In Partner’s share of caretaking functions, he must have per-
formed at least as much care as the legal parent herself provided.” Caretaking functions
consist of the chores necessary for the “direct delivery of day-to-day care and supervision to
the child.”*” They include “physical supervision, feeding, grooming, discipline, transporta-
tion, direction of the child’s intellectual and emotional development, and arrangement of
the child’s peer activities, medical care, and education.””® In the drafters’ view, caretaking
functions “are likely to have a special bearing on the strength and quality of the adult’s
relationship with the child” because they involve “tasks relating directly to a child’s care
and upbringing.”*’

The Caretaking Requirement is central not only to the de facto parent’s qualification
qua de facto parent, but also to the allocation of time with the child, which the drafters
label “custodial responsibility.”*’ Section 2.08 of the PrRiNcIPLES generally seeks after the
break-up to “approximate” those caretaking arrangements that preceded it.*! Thus, the

than two years may be required in order to establish that an individual has the kind of relationship that warrants
recognition.” PRINCIPLES § 2.03 cmt. ¢ (iv), at 122 (emphasis added).

30 priNcIPLES § 2.03 cmt. ¢ (iii), at 121. 31 princrpLEs § 2.03 cmt. ¢ (iii), at 121.

32 principLEs § 2.03 cmt. ¢, at 119 (noting that absence of adoption when available would not be dispositive, but
would be “some evidence” of lack of intent to agree).

33 PrincIpLES § 2.03 cmt. c (iii), at 121. No agreement is required where there has been a “total failure or inability by
the legal parent to care for the child.” Id.

34 princrpLEs § 2.03 cmt. c (iii), at 121. 35 princrpLES § 2.03, illus. 22, at 122.

36 PrINcIPLES § 2.03 cmt. ¢ (v), at 123. The one exception to this is where the legal parent is a noncustodial parent,
in which case the parent’s partner will not satisfy the criterion. Id.

37 PriNcIPLES § 2.03 cmt. g, at 125. 38 PrincIPLES § 2.03 cmt. g, at 125.

39 priNcIPLES § 2.03 cmt. g, at 125. The drafters themselves recognize this as “an assumption.” Id.

40 See PrRINCIPLES § 2.08(1), at 178.

41 See PRINCTPLES § 2.08(1) cmt. a, at 180. The drafters want to resist “express[ing] particular preferences about what
is best for children,” because rules favoring sole custody over joint, or vice versa, “do not reflect the preferences,
experiences, or welfare of all families.” Id. § 2.05 cmt. a, at 146 (explaining their selection of the approximation
standard). No rule is neutral, however, even this default to past caretaking practices. The drafters have chosen not
only to replicate past actions, but to give Ex Live-In Partners greater entitlement to partial custody.
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“approximation” or “past caretaking” standard requires that “the proportion of time the
child spends with each parent [approximate] the proportion of time each parent spent
performing caretaking functions for the child prior to the parents’ separation,” unless
an exception applies.*” The justification for this arrangement is that “the division of past
caretaking functions correlates well with other factors associated with the child’s best
interests, such as the quality of each parent’s emotional attachment to the child and the
parents’ respective parenting abilities.”*’ The rights of access that the PrincipLES would
give to Ex Live-In Partners appear to include unsupervised visitation and overnight stays.
Supervised visits are reserved for those instances when protecting the child or the child’s
parent is warranted, as when the courts finds “credible evidence of domestic violence.”**

As Professor Levy notes in this volume, exceptions for departing from the past caretak-
ing standard are available to protect the child or a parent from the other parent’s neglect
or abuse, domestic violence, or drug or alcohol abuse;*® to accommodate an older child’s
preferences; to protect a child from the harm that would result from the rule’s application
“because of a gross disparity in the quality of the emotional attachment between each
parent and the child or in each parent’s demonstrated ability or availability to meet the
child’s need;” and to avoid allocations that “would be extremely impractical or that would
interfere substantially with the child’s need for stability...;” among other things.*® Gen-
erally, however, if an Ex Live-In Partner puts in half the work involved in caring for a child,
he gets as much as half the time,*” subject to the practical constraints of splitting time with
a child fifty-fifty, as explained more fully below.

42 PrINCIPLES § 2.08. Section 2.03(5) defines “caretaking functions” as “tasks that involve interaction with the child
or that direct, arrange, and supervise the interaction and care provided by others.” A nonexclusive list of caretaking
functions includes such matters as “satisfying the nutritional needs of the child,” “directing the child’s various
developmental needs,” “providing discipline,” “supervising chores,” “performing other tasks that attend to the
child’s needs for behavioral control and self-restraint,” “arranging for the child’s education,” “providing moral
and ethical guidance,” and a host of other specified functions. Id. § 2.03(5)(a)—(h). Section 2.03(3) makes clear
that “custodial responsibility” “refers to physical custodianship and supervision of a child. It usually includes, but
does not necessarily require, residential or overnight responsibility.” Section 2.03(6) defines “parenting functions,”
a phrase which appears only in Section 2.09(2) (see infra note 50), to include “tasks that serve the needs of the
child or the child’s residential family,” such as “caretaking functions” and a diverse variety of other functions, from
“providing economic support,” “yard work, and house cleaning,” to “participating in decision-making regarding
the child’s welfare” and “arranging for financial planning.” PRINCIPLES § 2.03(6).

43 See PRINCIPLES § 2.08(1) cmt. b, at 182. 44 princrpLes § 2.05, illus. 2., at 149.

45 The drafters do care about child abuse, but the inquiry is essentially backward-looking, asking judges and others to
identify only those cases “in which there is credible evidence that child abuse. .. has occurred.” PrincipLEs ch. 1,
Topic 1.1I(e), at 6-7. See also PRINCIPLES § 2.05(3), at 144 (outlining elements of parenting plan). Section 2.05(3)
directs courts to screen cases for child abuse or domestic violence. A court-monitored screening process is necessary
“[s]ince parents often are not forthcoming about the existence of child abuse and domestic abuse.” PRINCIPLES §
2.05 cmt. ¢, at 147. During this screening process, the focus is on what already “has occurred.” This phrase appears
five times in Section 2.05(3) and comment c explaining it, while no mention is explicitly made about the potential
for future abuse per se. If domestic violence is brought to a court’s attention, the court must decide on whether
abuse has occurred when considering a parenting plan. See id. § 2.11(1)(a), at 255.

46 Levy, this volume.

47 Parkinson, this volume (reviewing the drafters’ illustrations of the past caretaking standard and exceptions to it, and
concluding that while “it is accepted that if the parents have shared equally in the caretaking of the children, then an
allocation of equal custodial time would ordinarily be warranted,” most of the Illustrations focus on exceptions to
the standard, rather than the standard’s usual application, and therefore create some confusion about the strength of
the past caretaking standard as a determinant of care arrangements after the adults break up). Professor Parkinson
notes that at least one drafter shared the view that equal caretaking will generally result in roughly equal time. Id.
(citing Katharine T. Bartlett, U.S. Custody Law and Trends in the Context of the ALI Principles of the Law of Family
Dissolution, 10 VA. J. Soc. Por’y & L. 5, 18 (2002) (“If parents equally shared caretaking responsibilities, that fact
will be reflected in the custodial allocations.”)).

» <«
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Section 2.04 does two things: it allows an Ex Live-In Partner who lived with the child
during the previous six months to bring an action,*® and then it gives him substantive
rights.* In terms of substantive rights, the Ex Live-In Partner will have a claim to an equal
share of the custodial responsibility for a child, subject to three limits. First, a de facto parent
may not receive a majority of the custodial responsibility for a child over the objection of
the child’s legal parent or parent by estoppel, unless that parent has not been performing a
reasonable share of the child’s parenting.”’ Second, although a de facto parent can receive
some decision-making responsibility for a child, he is not presumptively entitled to this,
as a legal parent or parent by estoppel would be.”! Third, a de facto parent does not get
presumptive access to a child’s school or health records, as other parents do under the
PrincrpLes.”” In addition to these specific limitations, there is the general exception to
the past caretaking standard, noted above, that provides that a de facto parent should not
receive an allocation of time with the child if making such an award would be impractical.”

To make this more concrete, consider illustration 1 to Section 2.18. There, Barbara
marries Randall and for four years acts as the primary caretaker for his two children
from a prior marriage.”* Randall supports the family economically and provides backup
care. At divorce, “assuming Barbara satisfies the definition of a de facto parent,” she
“may be allocated a coequal share of responsibility with Randall,” or a “smaller share” if
practicality so dictates.”” However, because Randall has been performing a reasonable
share of parenting functions, Barbara will not receive “the majority share of custo-
dial responsibility for the children unless Randall agrees, or unless she shows that an

48 Section 2.04 gives standing and notice rights to a de facto parent who “resided with the child within the six-month
period prior to the filing of the action or who has consistently maintained or attempted to maintain the parental
relationship since residing with the child.” PrincipLEs § 2.04 (1)(c), at 134. The six-month window is waived if
the de facto parent “consistently maintained or attempted to maintain the parental relationship since no longer
sharing the same residence.” Id. § 2.04 cmt. d, at 136. This waiver “eliminate[s] the advantages of uncooperative or
strategic behavior by the custodial parent.” Id.

49 PrINCIPLES § 2.04, Reporter’s Notes, cmt. a, at 139-40.

50 priNcIPLES §2.18. Parenting functions means “tasks that serve the needs of the child or the child’s residential family,”
including not only caretaking functions but also “providing economic support; participating in decisionmaking
regarding the child’s welfare; maintaining or improving the family residence, including yard work, and house
cleaning; doing and arranging for financial planning and organization, car repair and maintenance, food and
clothing purchases, laundry and dry cleaning, and other tasks supporting the consumption and savings needs of
the household; performing any other functions that are customarily performed by a parent or guardian and that are
important to a child’s welfare and development; arranging for health-care providers, medical follow-up, and home
health care; providing moral and ethical guidance; and arranging alternative care by a family member, babysitter,
or other child-care provider or facility, including investigation of alternatives, communication with providers, and
supervision of care.” PRINCIPLES § 2.03(6).

51 PrINCIPLES § 2.09 cmt. ¢, at 240. 2 PRINCIPLES § 2.09(4).

%3 Tllustration 4 to Section 2.18 demonstrates the limitation that workability places upon the arrangements that a court
may make. There, a child, Keith, has two parents who have received custodial rights after their divorce, Elena and
Lee. Elena’s second husband, Lincoln, also received every other weekend with Keith upon his divorce from Elena
since he “assumed the majority of responsibility for Keith’s upbringing while Elena returned to school to finish
her medical training.” Elena married Norman, who with Elena’s consent provided as much care for Keith as Elena.
The PrincIpLEs note that although Norman would ordinarily warrant an allocation of custodial responsibility if
he meets the test for de facto parent, “[t]he court may determine that allocating custodial responsibility to four
different adults now living in four different households is impractical and contrary to Keith’s interests. If so, the
court should limit or deny an allocation of responsibility to Lincoln, or Norman, or both of them.” PRINCIPLES
§ 2.18, illus. 4.

54 priNcIPLES § 2.18, illus. 1.

55 PrINCIPLES § 2.18, illus. 1 (concluding that Barbara “should be allocated whatever share of custodial responsibility
for the children is determined to be appropriate under § 2.08, but as limited by § 2.18(1),” which prohibits the
de facto parent from receiving a majority of the caretaking responsibility and limits allocations if they would be
impractical).
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allocation of the majority of custodial responsibility to Randall would be harmful to
them.””°

It is important to recognize the magnitude of the shift the ALI proposes. Without the
ALT’s proposed reforms, an Ex Live-In Partner would have standing only in a minority
of jurisdictions.”” Although a growing number of jurisdictions already give standing to
nonparents, many of these limit standing only to grandparents or stepparents.’® Very few
permit unmarried cohabitants to initiate actions for custody or visitation.” Contrast the
ALT’s proposed reforms with the Uniform Marriage and Divorce Act, which allows an
action by “a person other than a parent, . ..but only if [the child] is not in the physical
custody of one of his parents.”® There, an emergency — the absence of legal parents —
necessitates standing by others. Here, we have third parties, unrelated adults, given the
opportunity to tread on the parental prerogatives of the legal parent. In the absence of
the PriNCIPLES, an Ex Live-In Partner today would likely receive some limited visitation
in certain jurisdictions with the child after the breakup, but nothing that approaches the
allocations of time that the ALI proposes to give. As Professor Jane Murphy noted in a recent
review of de facto parent cases, a “few states and a handful of courts have granted non-
biological, non-marital caretakers such as stepfathers. .. rights similar to those granted
legal fathers,” but “these cases generally limit the parental rights to visitation.”®"

Likeall custody rules,®” the rights the ALI seeks to create in some jurisdictions and enlarge
in others only come into play when the legal parent does not willingly grant visitation to
her ex-partner.®” A mother can always decide voluntarily to provide visitation to those
men she thinks will enrich her child’s life.

Interestingly, the ALI would extract very little from Ex Live-In Partners in exchange for
this significant enlargement of parental rights. As Professor Katharine Baker points out in
this volume, the PRIiNcIPLES impose child support obligations on parents by estoppel but
not on de facto parents.** This choice is perplexing since live-in partners benefit children
by providing them with additional financial support during the intact adult relationship
and presumably could do so to some degree afterwards.®

56 principLEs § 2.18, illus.1.

57 See PRINCIPLES § 2.04, Reporter’s Notes, cmt. d, at 140 (noting the “traditional rule. .. that a nonparent cannot
file an action for custody or visitation without a showing that the parents are unfit or unavailable”).

58 PRINCIPLES § 2.04, Reporter’s Notes, cmt. a, at 140.

%9 See, e.g., Cooper v. Merkel, 470 N.W.2d 253, 255-56 (S.D. 1991) (denying visitation to mother’s ex-boyfriend who
as a father figure had assumed responsibility for raising her son for seven years); Engel v. Kenner, 926 S.W.2d 472
(Mo. Ct. App. 1996) (denying joint custody to boyfriend of mother who lived with mother and child for five months
and helped support child for three years thereafter).

60 UN1e. MARRIAGE & DIvORCE AcT § 401(d)(2), 9A U.L.A. 264 (1998).

61 Jane Murphy, Legal Images of Fatherhood: Welfare Reform, Child Support Enforcement, and Fatherless Children, 81
Notre DAME L. Rev. 325, 342-343 (2005).

2 Of course, the problem extends beyond those instances in which the legal parent does not voluntarily grant visitation
to her ex-partner. By conferring legal standing and “rights” on ex-partners to seek custody and visitation, the drafters
make it all the more difficult for mothers to say no. See Robert H. Mnookin & Lewis Kornhauser, Bargaining in the
Shadow of the Law: The Case of Divorce, 88 YALE L.J. 950 (1979).

63 The drafters seek to confer custody and visitation rights “over the opposition of the legal parent.” PRINCIPLES
§ 2.03, Reporter’s Notes, cmt. b, at 129 (discussing equitable doctrines conferring such rights).

64 Baker, this volume.

65 See Sarah H. Ramsey, Stepparents and the Law: A Nebulous Status and a Need for Reform, in STEPPARENTING: [SSUES
IN THEORY, RESEARCH AND PRrACTICE 217, 228 (Kay Pasley & Marilyn Thinger-Tallman eds., 1994).

The ALT’s decision to give Ex Live-In Partners parental rights without requiring child support may also represent
amissed child protection opportunity. The ALI could have limited standing as a de facto parent to those adults who
voluntarily assume a child support obligation to a child, which would serve an important screening function. It
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B. Critique of the ALD’s Treatment of De Facto Parents

If state legislatures or courts institute these proposals, many mothers will find them-
selves unable to excise former lovers from their lives and the lives of their children. This
should trouble us. As Professor Karen Czapanskiy observes: “For [the caregiver] to do
the job to the best of her or his abilities, [they] need[] authority as well as responsibil-
ity.... The autonomy of the lead caregiver must be respected.”*® The Agreement Require-
ment is a weak reed of protection against such a dramatic and unexpected result. A part-
ner’s interest in and interaction with her children presumably is a desired goal of most
women, and is likely to be warmly received. What mother would not allow her husband
or live-in partner to read to her child, help put the child to bed and wake him or her
up in the morning, and otherwise share caretaking responsibility? The fact that many of
these actions may be undertaken with the legal parent’s consent in an ongoing relation-
ship seems to say very little about the legal parent’s expectations after the relationship’s
demise.”’

It was unnecessary to stretch the tent of parenthood this far. Many live-in partners who
want to protect their interests in an existing adult-child bond after their relationship ends
with the child’s mother, can adopt the child.®® Moreover, the drafters’ provision of standing
to nonparents when it serves the best interests of the child would have accommodated the
most compelling claims for standing to seek custody and visitation with a child,*” without
encompassing every Tom, Dick, and Harry with whom a woman cohabits for two years
and shares an equal caretaking load.

Despite acknowledging that legal parents exhibit the “maximum commitment to the
parenting enterprise,”’’ the drafters make no inquiry, when providing standing and
an allocation of custodial responsibility, into the reasons for the legal parent’s objec-
tion.”! Perhaps she ended the relationship because of his interaction with her child.””
Other than stock observations about emotions running high at the time of breakup,’
the drafters have no more reason to believe that when a mother withholds access she
does so out of spite or selfishness than they do for believing that she is motivated

would promote continuing contact between children and those adults who have committed to a child in concrete,
palpable ways — where continuing contact is likely to create the greatest gains for a child — while possibly helping to
screen out “bad risks.” See Parts 11, Il and IV infra.

66 Karen Czapanskiy, Interdependencies, Families, and Children, 39 SANTA CLARA L. REv. 957, 979-80, 1029 (1994).

67 Contrast this with coparents who have set forth an understanding in writing about how a child will be parented,
where it may well be the expectation of the parties to share parental responsibilities during the relationship and
after. PRINCIPLES § 2.03 cmit. ¢ (iii), at 121.

68 priNcIPLES § 2.03 cmt. ¢, at 119 (noting that adults can protect their interest in a relationship with a child by
adopting the child “if available under applicable state law”).

%9 PrINCIPLES § 2.04(2) (giving the court discretion “in exceptional cases, . . . to grant permission to intervene, under
such terms as it establishes, to other individuals...whose participation in the proceedings under this Chapter it
determines is likely to serve the child’s best interests”).

70 princrpiEs ch. 1, Topic 1.1 (d), at 5-6.

71 The one exception to this is for past or ongoing abuse, but not mere queasiness that something is not right about a
partner’s interaction with a child.

72 D1ana E. H. RusseLL, THE SECRET TRAUMA: INCEST IN THE LIvEs OF GIRLS AND WOMEN 372 (1986) (reporting
that one in four nonoffending mothers suspected the abuse shortly before the child’s disclosure).

73 PriNcCIPLES § 2.08 cmt. b, at 183 (observing, in a discussion of the rationale for the past caretaking standard, that
the parties” “expectations and preferences are often complicated at divorce by feelings of loss, anxiety, guilt, and
anger—feelings that tend not only to cloud a parent’s judgment and ability to make decisions on behalf of the child,
but also to exaggerate the amount of responsibility a parent wants to assume for a child, or the objections he or she
has to the other parent’s level of involvement in the child’s life”).
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Net Good if and only if:
Expected Goods (Probability x Magnitude)
>

Expected Harms (Probability x Magnitude)

Some Assumptions:
Predicted Goods (Probability 1 x Magnitude 7/1)

Predicted Harms (Probability { x Magnitude T)

Figure 5.1. Assessing the ALT’s Treatment of Ex Live-In Partners.

by concern for the best interests of her child.”* Moreover, one can easily imagine that
the rights the ALI seeks to confer on Ex Live-In Partners could be exploited not as an
opportunity to stay in the children’s lives, but as an opportunity to control a child or her
mother.

Further, conferring new parental rights is not without cost. By granting standing to Ex
Live-In Partners, we would encourage the adults involved to resolve problems in court,
with all the costs and damaged relationships that result. We would also encourage litigation
by conferring substantive rights on Ex Live-In Partners. It may be important to encourage
continuing relationships with Ex Live-In Partners, but long, expensive custody fights —even
where the mother wins — have financial and emotional costs that hurt her and the child.
This is particularly worrisome as a risk because the definition of de facto parent requires
such complex fact finding. Nonetheless, the drafters latch onto bright-line, easily verifiable
time requirements in an effort to avoid expensive and, in their view, generally counter-
productive inquiries into the qualitative nature of the relationship being preserved. Such
inquiries are counterproductive both because they “draw[] the court into comparisons
between parenting styles and values that are matters of parental autonomy not appro-
priate for judicial resolution,””” and because they require expert testimony which, in the
“adversarial context, tends to focus on the weaknesses of each parent and thus undermines
the spirit of cooperation and compromise necessary to successful post-divorce custodial
arrangements.”’

A time test also obscures the underlying “good” for which the time requirement serves
as a proxy — the depth and quality of the adult-child relationship. Attachment may well
safeguard a child who has contact with that adult after the breakup.”” Yet it plays no part in
the ALD’s assessment of who counts as a de facto parent and has standing to seek such rights
of access. Neither is attachment explicitly considered in awarding visitation and custody,
unless there is a “gross disparity in the quality of the [child’s] emotional attachment” with
each parent.”®

74 As the PRINCIPLES observe, “[t]he law grants parents responsibility for their children based, in part, on the
assumption that they are motivated by love and loyalty, and thus are likely to act in the child’s best interests.”
PrincIPLES § 2.03 cmt. ¢ (ii), at 120.

75 PRINCIPLES § 2.08 cmt. b, at 181-82 (making this observation about the “best interests” test and arguing that the
approximation standard “yields more predictable and more easily adjudicated results, thereby advancing the best
interests of children in most cases without infringing on parental autonomy”).

76 PrRINCIPLES § 2.08 cmt. b, at 181-82. 77 See infra Part V.

78 See PRINCIPLES § 2.08(1)(d).
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C. The ALI Fails to Take into Account the Repercussions of Including
Ex Live-In Partners in Children’s Lives

As noted above, the drafters construct a benign explanation for why an Ex Live-In Partner
should have access to the child of their former partner. For the drafters, the impulse is
at once selfless and selfish, grounded in a desire to continue an important parent-child
relationship. Having largely assumed the possibility of an upside — one half of the calculus
shown in Figure 5.1 — the drafters abruptly conclude that continuing contact between de
facto parents and the children of their former lovers is an unqualified good for children.

Missing from this account is a critical, in-depth examination of the degree of gain
children are likely to experience from continuing contact with an Ex Live-In Partner
after the adults’ relationship dissolves. Entirely absent from this account is the possible
downside, the second half of the equation shown in Figure 5.1.”” While we may expect
that some children (perhaps even the overwhelming majority) will be made better off,
to some degree,” we should also affirmatively expect that others will be made worse off,
and profoundly so.®! This is so because many sex offenders use adult relationships to gain
sexual access to children,®” and the PriNcIPLES could be employed to give them continuing
access to child victims.

The next two parts argue that imbuing adults with parental rights merely because
they resided with a child and shared equal caretaking chores may not yield the welfare
benefits for children that we might hope for, especially in light of the fact that the rights of
continuing contact do not carry a concomitant duty to financially support these children.
Equally important, any gains for children will come at a price. The ALI proposal would
stretch the “parenthood” tent so wide that it will necessarily encompass some men with
less-than-admirable motives or impulses.

79 Although they have not examined the particular set of risks being examined here, scholars generally agree that the
“definition of parent should be expanded or curtailed only when doing so serves to further the child’s interests.”
Janet Leach Richards, Redefining Parenthood: Parental Rights Versus Child Rights, 40 Way~E L. Rev. 1227, 1229
(1994).

80 For an excellent recitation of the social science evidence that many children will benefit from continuing con-

tact, see Katharine T. Bartlett, Rethinking Parenthood as an Exclusive Status: The Need for Legal Alternatives When

the Premise of the Nuclear Family Has Failed, 70 Va. L. Rev. 879, 902 (1984) (citing social science evidence that

a “[n]ear consensus” exists that a child’s healthy growth depends upon the continuing of his personal relation-

ships). See also Holmes, supra note 8, at 389-90 (noting “the current consensus remains that children benefit

from continued contact with non-custodial parents”); Kaas, supra note note 79, at 1119 (examining the “psycho-
logical harm to the child” that would result from a change in custody in favor of or contrary to a nongenetic
caretaker).

Other scholars have analyzed the “findings of the recent research on the stepparent relationship,” and concluded
that “insofar as the needs of children are concerned, economic considerations suggest that remarriage is typically
beneficial.” Chambers, supra note 8, at 102, 108. The “surge of research on the stepparent relationship,” id. at
10203, is useful in determining whether a child benefits from stepparents who are in an intact relationship with
the child’s legal parent, but is less helpful in assessing the risks and benefits to a child of continuing contact after
the adults break up.

See infra note note 178 and accompanying text (noting that abuse inflicted by father substitutes is among the most

depraved and injurious).

Of course, there are other costs to giving de facto parents parental rights. In her seminal article in the Virginia Law
Review, Katharine Bartlett, one of the three drafters of the PRINCIPLES, concluded that the “key disadvantages of
broadening access to parenthood” are the increase in “the number of adults making claim to a child and enhanc[ing]
the indeterminacy that already exists in child custody law.” Bartlett, supra note 80, at 945.

82 See infra Part I1LB.
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II. Evaluating the Upside to Children from Continuing Contact
with Ex Live-In Partners

“A limited but growing number of studies examine the social well-being of children living
in cohabiting parent families.”®” Two recent, carefully constructed studies continue this
work, using very different analytical tools. The first study, by Manning and Lamb, evaluates
outcomes for children raised by biological and nonbiological fathers and compares these
to outcomes for children raised only by their mothers.** The second study, by Hofferth and
Anderson, examines differential investments in children by biological and nonbiological
fathers.®> Asa pair, these studies provide a valuable lens for assessing the relative importance
of biology as a factor affecting children’s welfare and the incentive various fathers have to
invest in children.

A. The Importance of Biological Ties for Child Well-Being

Manning and Lamb examined the well-being of adolescents in various families and asked
(1) whether teenagers who live with their mother and her partner, whether married (“step-
fathers”) or unmarried (“mother’s cohabitant”), do as well academically and behaviorally
as teenagers living with two married, biological parents, and (2) whether these children
fare better or worse than children living with single mothers.* The results of this analysis
indicate that children living with a stepfather or mother’s cohabitant are more likely than
children living with two married, biological parents to be expelled from school, exhibit
greater levels of delinquency, and encounter more school problems.®” Additionally, these
children are more likely to have a lower grade point average and generally greater odds
of achieving lower grades; they also score lower on the Peabody Picture Vocabulary Test
(“PPVT”).% As the authors note, none of this is surprising. Children living in two married,
biological parent families “generally fare better than teenagers living in any other family
type.”®

What was novel and perhaps even surprising were Manning and Lamb’s findings when
they shifted the frame of reference from two married, biological parent families to single

85 Wendy D. Manning & Kathleen A. Lamb, Adolescent Well-Being in Cohabiting, Married, and Single-Parent Families,
65 J. MARRIAGE & FaM. 876, 878 (2003).

84 Manning & Lamb, supra note 83, at 876.

85 Sandra L. Hofferth & Kermyt G. Anderson, Are All Dads Equal?: Biology Versus Marriage as a Basis for Paternal
Investment, 65 J. MARRIAGE & Fam. 213 (2003).

86 Manning & Lamb, supra note 83, at 876. The authors evaluated data from the first wave of the National Longitudinal
Adolescent Study of Adolescent Health (Add Health), which was based on interviews done in 1995 with students
in grades 7 through 12 and their parents from a sample of 80 high schools and 52 middle schools in the United
States. Id. at 880-81.

87 Id. at 885-86 tbl. 3 (using married two parent families as a reference category, and finding that teens who lived with
mother’s cohabitant were more likely to be expelled from school (.80, p <.001), exhibit greater levels of delinquency
(1.32, p < .01), and encounter more school problems (.76, p < .001); while children living with a stepfather were
more likely to be expelled from school (.56, p < .001), exhibit greater levels of delinquency (.61, p < .01), and
encounter more school problems (.69, p <.001)).

88 Id. (using married two parent families as a reference category, and finding that teens who lived with mother’s
cohabitant were more likely to receive low grades (.64, p < .001) and have lower vocabulary scores (—2.36,
p < .01); while children living with a stepfather were more likely to receive low grades (.52, p < .001), and have
lower vocabulary scores although the difference was not statistically significant).

89 Id. at 885; Robin Fretwell Wilson, Evaluating Marriage: Does Marriage Matter to the Nurturing of Children?, 42 SAN
Dikco L. Rev. 847 (2005).
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mother families. There they found that children living with stepfathers or mother’s cohab-
itants “have similar odds of being suspended or expelled as their counterparts living in
single-mother families.””” Teens living with stepfathers had “lower levels of delinquency
than teens living with single mothers,” while teens living with mother’s cohabitant experi-
enced more delinquency, although the difference receded when other variables were taken
into account.”’ Teens in all three households experience similar levels of trouble in school
and possessed similar verbal skills and college expectations.”

Although they found “differences at the bivariate level . .. in terms of delinquency and
low grades in school” between teens living with single mothers and those living with stepfa-
thers, Manning and Lamb concluded that “teenagers living with unmarried mothers do not
seem to benefit from the presence of their mother’s cohabiting partner.””? Consequently:

[M]en’s presence alone seems neither sufficient nor necessary to create positive outcomes
for children. Indeed, our results show that stepfathers (married or cohabiting) provide
limited benefit when contrasted with single-mother families. Our findings suggest that
neither parental cohabitation nor marriage to a partner or spouse who is not related
to the child (stepfamily formation) is associated with uniform advantage in terms of
behavioral or academic indicators to teenagers living in single-mother families.”

Manning and Lamb note that their “results are consistent with research focusing on behav-
ior problems.”””

B. The Importance of Biological Ties for Paternal Investments

Studies of outcomes for children by family type suffer from an obvious limitation: a poorer
outcome may be due to family form, but it may also be the result of other factors. For
instance, differences in outcomes for children in two biological parent, married families
versus those in cohabiting families may be attributable to a host of differences between
these families, including income, relative youth of the parents, higher levels of stress and
conflict,”® role confusion, or a lack of clear expectations about parenting in cohabiting
households.”” Unlike outcome studies, a focus on investment avoids the multitude of
reasons why groups of children may fare better or worse than others on average.”

90 Id. at 886-87 & tbl.4 (using single mother households as a reference category, and finding that teens who lived
with mother’s cohabitant had similar odds of being expelled or suspended, whether in the bivariate model or the
multivariate model)were more likely to be expelled from school (.80, p <.001), exhibit greater levels of delinquency
(1.32, p < .01), and encounter more school problems (.76, p < .001); while children living with a stepfather were
more likely to be expelled from school (.56, p < .001), exhibit greater levels of delinquency (.61, p < .01), and
encounter more school problems (.69, p <.001)).

91 Id. at 886-87 & tbl.4 (finding that teens who lived in single mother households experienced less delinquency (— .76,
p <.05) than those who lived with mother’s cohabitant, although the difference receded to a statistically insignificant
—0.06 after a multivariate analysis).

92 Manning & Lamb, supra note 83, id. at 886-87 & tbl.4 (noting that adolescents who live with stepfathers score higher
on the vocabulary test than teens who live with mother’s cohabitants but that this effect is marginally significant
(p = .06) after a multivariate analysis).

% Id. at 890. 94 Id. at 890.

% Id. at 890.

% Anne Case et al., How Hungry is the Selfish Gene?, 110 Econ. J. 781, 782 (2000) (making this observation about
stepchildren versus children in nuclear families).

97 Id. (making this observation about stepparent households).

98 Robin Fretwell Wilson, A Review of From Partners to Parents: The Second Revolution in Family Lawby June Carbone,
35 Fam. L.Q. 833 (2002).



104 Robin Fretwell Wilson

Hofferth and Anderson examined levels of residential father involvement, comparing
children living with biological fathers to children living with nonbiological fathers (step-
fathers and mother’s cohabitants).”” They compared investments in children by married,
biological fathers, stepfathers (married but nonbiological parents), and mother’s cohab-
itant family (unmarried, nonbiological parents), all of whom resided with the child.'"
Hofferth and Anderson measured “parental involvement” in terms of time children spent
actively engaged with their father;'"! weekly hours when the father was available to the child
but not actively engaged with the child;'’> number of activities the father participated in
with the child in the past month;'% and “warmth” toward the child, as reported by fathers
themselves.'**

Hofferth and Anderson conclude that the investments fathers make in their children are
significantly influenced by biological-relatedness.'”” They confirmed, as initially hypothe-
sized, that children spent significantly more time actively engaged with a married, biolog-
ical father than with a nonbiological father, whether a stepfather or mother’s cohabitant.
Specifically, married biological fathers spent 15.63 hours per week engaged with their child,
compared to 9.15 hours for stepfathers and 10.10 for mother’s cohabitants.'!" Hours avail-
able fell off for stepfathers when compared to married biological fathers, but increased for
mother’s cohabitants: 13.35 hours per week for married biological fathers, 10.94 hours for
stepfathers and 17.24 for mother’s cohabitants.'”” With regard to activities, children did
significantly fewer activities with nonbiological fathers, whether stepfathers or mother’s
cohabitants. Married biological fathers engaged in 9.13 activities with their biological
child over the course of a month, while stepfathers engaged in 8.22 activities and mother’s
cohabitants engaged in 7.43 activities.'” Finally, with regard to warmth, biology correlated
positively with fathers’ own assessment of the warmth they felt toward the children with

9 Hofferth & Anderson, supra note 85, at 223.

100 14, at 218-19. Hofferth and Anderson used data from the 1997 Child Development Supplement to the Panel Study of
Income Dynamics, a 30-year longitudinal survey of a representative sample of United States men, women, children,
and the families with whom they resided. The study sample represented 2,522 children who were reported by the
primary caregiver to be living with an adult male, “either their biological father, a stepfather who is a nonbiological
father married to the mother, or their mother’s cohabiting partner.” id. at 219.

101 14, This figure was obtained using a time diary of the child’s activities, as reported by the child and/or the child’s
mother, including the question “[w]ho was doing the activity with [the] child?” The diary captured one weekday
and one weekend day. Figures for the weekday (multiplied by five) were added to the figure for the weekend day
(multiplied by two) to arrive at a weekly figure. Id. at 220.

102 Hofferth & Anderson, supra note 85, at 219. This was also accomplished using the time diary, with the additional
question, “[w]ho else was there but not directly involved in the activity?” Id.

103 14, at 220. The researchers analyzed thirteen activities: “going to the store; washing or folding clothes; doing dishes;
cleaning house; preparing food; looking at books or reading stories; doing arts and crafts; talking about the family;
working on homework; building or repairing something; playing computer or video games; playing a board game,
card game, or puzzle; and playing sports or outdoor activities.” These questions were only asked with respect to
children three years and older, with the result that the sample sizes are lowest for this variable. Id.

104 14, The study measured warmth by the father’s responses to six items: “how often in the past month the father
hugged each child, expressed his love, spent time with child, joked or played with child, talked with child, and told
child he appreciated what he or she did.” Id.

105 14, at 213 (“Biology explains less of father involvement than anticipated once differences between fathers are
controlled.”).

106 14, at 223. Both findings were significant at a high level of confidence, with p < .001.

107 Id. at 223 & tbl.3 (reporting significance levels for the stepfather finding of p < .05 and for the finding with respect
to mother’s cohabitants p < .001). Hofferth and Anderson surmised that these differences exist between biological
and stepfathers because stepchildren may be receiving some or all of that time and attention from a nonresidential
biological father, which “makes up for part of the shortfall with residential stepfathers.” Id. at 223.

108 1d. at 224 & tbl.3. Both findings were significant at a high level of confidence, with p < .05.
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whom they lived. Self-reports of warmth for married biological fathers, 5.10, were signifi-
cantly greater than for stepfathers and mother’s cohabitants, 4.36 and 3.69, respectively.'?”’
Clearly, married biological fathers may be investing in their children more heavily than
nonbiological fathers for reasons that have nothing to do with biology, but reflect instead
wealth, educational levels, or other sociodemographic differences between these groups
of men.''” To evaluate whether these sociodemographic differences accounted for the dif-
ferences in investment, Hofferth and Anderson controlled for race, father’s age, child’s
gender and age, number of children, percentage of months lived with the father, father’s
work hours per week and earnings, and whether the father paid child support for children
outside the house.'"

The increased investment in biological children persisted after controlling for socio-
economic factors. Specifically, nonbiological fathers spent over five hours less a week on
average with their children than married biological fathers.!'? Differences persisted for the
second factor (hours available) only for stepfathers, who were available to the children 4.63
fewer hours than married biological fathers,'!? while stepfathers and mother’s cohabitants
performed significantly fewer activities with a child than married, biological fathers, 4.35
fewer and 5.79 fewer, respectively.''*

When it came to warmth, significant differences emerged for mother’s cohabitants
but not for stepfathers. Mother’s cohabitants rated themselves less warm toward their
children than married biological fathers did; stepfathers also reported lower warmth scores,
although the difference was not statistically significant.''?

Hofferth and Anderson concluded that, “consistent with evolutionary theory,” biology
affects a father’s level of engagement.''® They concluded further that “fathers will not invest
as much cognitively or emotionally in nonbiological as in biological offspring.”'!” They
cite several reasons for this difference:''® (1) that, particularly with regard to stepfathers,
expectations are that they will be less involved with children, (2) that, particularly with
regard to boyfriends, “parental” behavior toward their partner’s child is “so new that norms
have not developed to guide nonmarital partners in parenting children,”''” and (3) that
men choosing to enter stepparent relationships may be positively or negatively selected
depending on their motivation for becoming a de facto parent.'”’ That is, Hofferth and
Anderson suggest that nonbiological fathers make investments in children but they do so in
part because it gains them favor with the child’s mother, or “reproductive access.”'?! Thus,
the benefits gained by children living with nonbiological fathers may recede or disappear
once the relationship between the child’s mother and her partner ends. Therefore, Hofferth

109 1d. at 223, tbl.3. Both findings were significant at a high level of confidence, with p < .001.

110 See generally Wilson, supra note 89, at 854 (discussing differences in wealth, educational attainment, mobility, and
other characteristics between married, two biological parent families and families in which a child lives with only
one biological parent).

U1 Hofferth & Anderson, supra note 85, at 224, 225 tbl.5.

112 Id. at 224, 225 tbl.5 (reporting that stepfathers spent 4.79 hours fewer per month engaged with their child than
married biological fathers, p < .01, while mother’s cohabitants spent 3.60 hours fewer, p < .05).

113 14, at tbl.5 (p<.01). Mother’s cohabitants were available for slightly more hours every month than married biological
fathers, 0.80, but the increase was not statistically significant.

114 14, at tbl.5 (reporting p values for both findings as p < .001).

1514, (reporting that mother’s cohabitants rated themselves as less warm, — 1.16, with a significance value of p < .01;
while stepfathers also rated themselves as less warm, — 0.38, but this was not statistically significant).

16 Hofferth & Anderson, supra note 85, at 224. U7 1d. at 229.

118 Id. at 229-30. 19 14,

120 14, at 230. 121 1d. at 215.
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and Anderson would predict that even if nonbiological fathers perform well in ongoing
relationships, their performance may not be as strong when that relationship breaks up.'**

In sum, these studies suggest that biology produces real differences in investment and
outcomes for children. Because the studies used different data sets and comparison groups
to isolate the impact of biology, the differences they uncover are surely more than statistical
blips. Certainly, selection effects may explain the results in any correlational study.'*
Nonetheless, these studies further an emerging literature on nonbiological caretakers that
suggests that, as a group, the gains children realize from living with nongenetic caretakers
may not be as great as we would otherwise suppose, and may represent only modest welfare
increases over living alone with their mothers.

Some may see this decreased investment by nongenetic caretakers as irrelevant since
only adults who meet the equal caretaking criterion qualify under the ALI’s standard.
Nonetheless, the drafters have not shown that performing equal caretaking functions
during an intact relationship necessarily predicts the types of investments after break-up
that warrant parental rights.

The differential investment by biological and nonbiological parents is important for
another reason as well. The ALI assumes a child will be made better off by any time
spent with the Ex Live-In Partner. Like the bundle of sticks that represents one’s rights
in property, such as the ability to exclude a person from private property, taking a stick
from the legal parent’s parenting bundle diminishes it. Here, giving time to an Ex Live-In
Partner necessarily reduces the time that the biological mother can spend with the child.
We should do this as a matter of policy only if we believe that the value of time spent with
the Ex Live-In Partner exceeds the value of time spent with the child’s mother, or if we
believe that the child would get more out of that time if spent with the Ex Live-In Partner,
or if spending time with an Ex Live-In Partner is costless and does not detract from the
legal parent’s time. It is far from clear that any of these assumptions are warranted.

More fundamentally, these studies examine children’s welfare and the paternal invest-
ments that occur during the adults’ intact relationship when, as many commentators have
urged, “[i]nvestment in their partner’s child may be an important relationship strategy
for cohabiting men who wish to have their own children.”'?* The ALI proposes to extend
parental rights to these nonbiological fathers in the aftermath of failed relationships, a
proposal that may actually produce seriously detrimental consequences for some children,
as the next part explains.

III. Evidence of Negative Repercussions to Some Children

This part examines the impact of various features of de facto parents, as they are envisioned
by the drafters, on a child’s risk of physical abuse and sexual violence. It explains that a
significant risk of sexual abuse arises in part when unrelated men, not present in a child’s life
from birth or shortly thereafter, have unsupervised access to a child without the moderating
presence of the child’s mother.

122 Although the PRINcCTPLES lump stepparents and unmarried live-in partners together, whether a mother and her
partner choose to marry matters greatly to the level of investment that he makes in her child. Manning and Lamb and
Hofferth and Anderson found “marriage advantages” for marital children over nonmarital children. See generally
Wilson, supra note 89.

123 Gee Wilson, supra note 90. 124 Hofferth & Anderson, supra note 85, at 215.
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A. Risk of Sexual Victimization by Ex Live-In Partners

A child’s exposure to unrelated men in her home plays a crucial role in determining her
vulnerability to sexual victimization. Virtually every study of child sexual abuse reports
that girls living with stepfathers are at high risk,'* leading one researcher to conclude that
the presence of a stepfather is “[t]he family feature whose risk has been most dramatically
demonstrated.”!?® While these studies differ in scope and the strength of their findings,
they agree on one essential: the addition of an unrelated male “to a girl’s family causes her
vulnerability to skyrocket.”!?’

In one long-term study, researchers in New Zealand found that children reporting
childhood sexual abuse were more likely to live with a stepparent before the age of fifteen.'*
Of those children experiencing intercourse, nearly half (45.4 percent) were raised in a
stepparent household.'”” Similarly, Diana Russell found in a community survey of 933

125 Hilda Parker & Seymour Parker, Father-Daughter Sexual Abuse: An Emerging Perspective, 56 AM. J. ORTHOPSYCHI-
ATRY 531, 541 (1986).

It is not immediately apparent why researchers have found a heightened risk of sexual abuse to girls in non-
traditional families, but not for boys. See, e.g., David Finkelhor et al., Sexual Abuse in a National Survey of Adult
Men and Women: Prevalence, Characteristics, and Risk Factors, 14 CHILD ABUSE & NEGLECT 19, 24-25 tbl.7 (1990)
(“It would seem that almost any long-term disruption of the natural parent situation is risky for girls but not so
for boys.”) (emphasis added); Jean Giles-Sims, Current Knowledge About Child Abuse in Stepfamilies, 26 MARRIAGE
& Fam. Rev. 215, 227 (1997) (“In summary, most studies of child abuse in stepfamilies indicate higher risks to
children, particularly for sexual abuse of girls.”). Because the heightened risk of abuse stems, in part, from abuse by
Ex Live-In Partner, a disproportionate impact on girls should be expected. Ninety-nine percent of sexual abuse by
a parent is perpetrated by fathers or father-substitutes, with the vast majority of these acts directed toward female
children. REBEccA M. BoLEN, CHILD SEXUAL ABUSE: ITs SCOPE AND OUR FAaILURE 120 (2001).

This is not to say that boys are immune from sexual violations at the hands of their mother’s partner. ANDREA J.
SEDLAK & DIANE D. BROADHURST, U.S. DEP’T OF HEALTH & HUMAN SERVICES, THIRD NATIONAL INCIDENCE STUDY
oF CHILD ABUSE AND NEGLECT: FINAL REPORT 5 at 6-5, 6-6 tbl.6-2 (1996) (reporting in a 1993 congressionally-
mandated study of 5,600 professionals in 842 agencies serving forty-two counties that one-fourth (25 percent) of
sexually abused girls and boys were victimized by a parent substitute — defined to include in-home adoptive parents
and stepparents, as well as parents’ paramours). Moreover, as note 19 supra explains, the costs for boys of residing
with unrelated males often takes the form of child homicide and punishing physical abuse and neglect.

126 David Finkelhor, Epidemiological Factors in the Clinical Identification of Child Sexual Abuse, 17 CHILD ABUSE &
NEGLECT 67, 68 (1993).

127 DaviD FINKELHOR, SEXUALLY VICTIMIZED CHILDREN 122 (1979) [hereinafter FINKELHOR, SEXUALLY VICTIMIZED
CuILDREN] (making the observation about stepfathers); see also Joseph H. Beitchman et al., A Review of the Short-
Term Effects of Child Sexual Abuse, 15 CHILD ABUSE & NEGLECT 537, 550 (1991) (observing in a review of forty-two
separate publications that “[t]Jhe majority of children who were sexually abused . ..appeared to have come from
single or reconstituted families”); Jocelyn Brown et al., A Longitudinal Analysis of Risk Factors for Child Maltreatment:
Findings of a 17-Year Prospective Study of Officially Recorded and Self-Reported Child Abuse and Neglect, 22 CHILD
ABUSE & NEGLECT 1065, 1074 (1998) (finding in a longitudinal study of 644 families in upstate New York between
1975 and 1992 that disruption of relationships with biological parents and living in the presence of a stepfather
increased girls’ risk of sexual abuse); David M. Fergusson et al., Childhood Sexual Abuse, Adolescent Sexual Behaviors
and Sexual Revictimization, 21 CHILD ABUSE & NEGLECT 789, 797 (1997) (finding in a longitudinal study of 520
New Zealand born young women that child sexual abuse was associated with living with a stepparent before the age
of fifteen); David Finkelhor & Larry Baron, High-Risk Children, in A SOURCEBOOK ON CHILDREN SEXUAL ABUSE
60, 79 (David Finkelhor ed., 1986) (“The strongest and most consistent associations across the studies concerned
the parents of abused children. . .. Girls who lived with stepfathers were also at increased risk for abuse.”); John M.
Leventhal, Epidemiology of Sexual Abuse of Children: Old Problems, New Directions, 22 CHILD ABUSE & NEGLECT
481, 488 (1998) (“Studies have indicated that .. . girls living with step-fathers are at an increased risk compared to
girls living with biological fathers....”).

128 David M. Fergusson et al., Childhood Sexual Abuse and Psychiatric Disorder in Young Adulthood: I. Prevalence of
Sexual Abuse and Factors Associated with Sexual Abuse, 35 J. AM. AcAD. CHILD ADOLESCENT PSYCHIATRY 1355, 1359
tbl.2 (1996) (reporting results of a longitudinal study of 1,265 children born in Christchurch, New Zealand, who
were studied from birth until the age of eighteen).

129 See id. at 1358 tbl.1, 1359 tbl.2.
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women in San Francisco that one in six stepdaughters growing up with a stepfather was
sexually abused, making these girls over seven times more likely to be sexually victimized
than girls living with both biological parents.'*’ Indeed, of forty risk factors tested for
association with child sexual abuse in an early study, the presence of a stepfather “remained
the strongest correlate of victimization, even when all other variables were statistically
controlled.”!?!

Stepfathers and mother’s cohabitants also represent a greater proportion of abusers than
their incidence in the general population, suggesting that they are more likely to abuse girls
in their care than are biological fathers. In their study of children molested by caretakers,
Leslie Margolin and John Craft posited that stepfathers should account for 10.6 percent
of all father abuse “[b]ased on the percent of children cared for by nonbiologically related
fathers.”!%? In fact, “they accounted for [41 percent] of all sexual abuse, or almost [four]
times what would be expected based on the percent of children cared for by nonbiologi-
cally related fathers.”'*> Multiple studies in North America have found similar results.'**
This overrepresentation appears to be an international phenomenon, consistent across

130 RussELL, supra note 72, at 255 (1986) (reporting in a study of 930 women in the San Francisco area, that 2% of
respondents reared by biological fathers were sexually abused, while “at least [17%] of the women in our sample
who were reared by a stepfather were sexually abused by him before the age of fourteen”); cf. Parker & Parker,
supra note 125, at 541 (finding risk of abuse associated with stepfather status to be almost twice as high as for
natural fathers). Significantly, the risk of sexual assault by father-substitutes “who are around for short[er] lengths
of time. .. may be considerably higher.” RusseLL, supra, at 268.

131 DavID FINKELHOR, CHILD SEXUAL ABUSE: NEw THEORY AND RESEARCH 25 (1984).

132 Margolin & Craft, supra note 125, at 452. 133 14,

134 E.g, US. Dep’t oF HEALTH & HUMAN SERVICES, STUDY FINDINGS: NATIONAL STUDY OF THE INCIDENCE AND
SEVERITY OF CHILD ABUSE AND NEGLECT 31 tbl.5-5 (1981) (finding in a stratified random sample of child protective
services agencies in twenty-six counties within ten states that stepfathers were involved in 30 percent of the reported
sexual abuse cases, while biological fathers were involved in 28 percent of the cases); Hendrika B. Cantwell, Sexual
Abuse of Children in Denver, 1979: Reviewed with Implications for Pediatric Intervention and Possible Prevention, 5
CHILD ABUSE & NEGLECT 75, 77 tbl.1 (1981) (finding in a study of 226 substantiated cases of child sexual abuse
in Denver, Colorado during 1979 that 27.5 percent of children were sexually victimized by a surrogate father,
compared to 26.5 percent who were abused by their natural father); Gruber & Jones, supra note 127, at 21-22
(finding in a study of delinquent adolescent females that living with a stepfather or foster father “significantly
discriminated the victim and nonvictim groups,” with 85 percent of sexual abuse victims coming from single
or stepparent families compared to 47 percent of psychiatric controls); Robert Pierce & Lois Hauck Pierce, The
Sexually Abused Child: A Comparison of Male and Female Victims, 9 CHILD ABUSE & NEGLECT 191, 191-93, 194
tbl.2 (1985) (ascertaining from a review of 180 substantiated cases of sexual abuse reported to a child abuse hotline
between 1976 and 1979 that 41% of the perpetrators against girls were the child’s natural father, while 23 percent
were the child’s stepfather); Edward Sagarin, Incest: Problems of Definition and Frequency, 12 J. SEx Res. 126, 133—
34 (1977) (concluding from a study of 75 cases of heterosexual incest involving 32 stepfathers and 34 biological
fathers, that “it appears that the likelihood of a stepfather-stepdaughter relationship is far greater than [a] father-
daughter [relationship]” because the “number of households in which there is a stepfather and stepdaughter is
surely many times lesser than those in which there is a father and daughter”); ¢f. Mary De YounG, THE SEXUAL
VicTiMizATION OF CHILDREN 3, 16 (1982) (finding in a study of eighty incest victims that 39 percent of the incest
offenders were stepfathers, leading the author to conclude “that the introduction of a stepfather into a family does
increase the possibility that the stepdaughter will become the victim of incest”); Mark D. Everson et al., Maternal
Support Following Disclosure of Incest, 59 AM. ]. ORTHOPSYCHIATRY 198, 198-99 (1989) (noting in a sample of
eighty eight children recruited from eleven county social service agencies in North Carolina over a twenty-eight
month period to study the effects of maternal support that 30 percent of the perpetrators were biological fathers, 41
percent were stepfathers, and 17 percent were mothers’ boyfriends); Elizabeth A. Sirles & Pamela J. Franke, Factors
Influencing Mothers’ Reactions to Intrafamily Sexual Abuse, 13 CHILD ABUSE & NEGLECT 131, 133 & tbl.1 (1989)
(finding in a maternal support study of 193 incest victims receiving counseling services in St. Louis, Missouri, that
sixty-four children were molested by their father, with an equal number abused by a stepfather or a mother’s live-in
partner).
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cultures.'* A study of child abuse registers in the United Kingdom found that 46 per-
cent of paternal offenders were nonbirth fathers, compared to 54 percent who were birth
fathers.'*® Given the fact that during the study time frame only 4 percent of British children
resided with nonbirth fathers, father-substitutes appear “substantially over-represented”
among perpetrators.””’ As one researcher concluded, “a stepfather was five times
more likely to sexually victimize his stepdaughter than was a genetic father.”'*®

In more than one study, stepfathers actually outnumbered natural fathers as abusers,
a telling result given the disproportionately greater number of biological fathers during
the study time frames.'*” Christopher Bagley and Kathleen King estimate that “as many

135 Michael Gordon & Susan J. Creighton, Natal and Non-natal Fathers as Sexual Abusers in the United Kingdom:
A Comparative Analysis, 50 J. MARRIAGE & Fam. 99, 100, 101, 104 (1988) (finding in a review of data collected
by the National Society for the Prevention of Cruelty to Children that stepfathers and father substitutes “were
disproportionately represented among perpetrators”); Russell P. Dobash et al., Child Sexual Abusers: Recognition
and Response, in CHILD ABUSE AND CHILD ABUSERS: PROTECTION AND PREVENTION 113, 114-15, 124 fig.6.6, 126
(Lorraine Waterhouse ed., 1993) (finding in a study of fifty-three known perpetrators of child abuse in Scotland
that 12.59 percent of child victims lived with their mother and her cohabitant, while 21.16 percent lived with their
mother and a stepfather, leading the authors to conclude that “children living with step-fathers and [unrelated] male
cohabitees appear to be much more at risk of sexual abuse than children living with both their natural parents”);
Patricia J. Mrazek et al., Sexual Abuse of Children in the United Kingdom, 7 CHILD ABUSE & NEGLECT 147, 150
(1983) (noting in a survey of 1,599 family doctors, police surgeons, pediatricians, and child psychiatrists in the
United Kingdom that “[w]ithin the family, the natural father was most likely (48%) to be the perpetrator, with
stepparents the next most common (28%)”); Heikki Sariola & Antti Uutela, The Prevalence and Context of Incest
Abuse in Finland, 20 CHILD ABUSE & NEGLECT 843, 846 (1996) (reporting that 3.7 percent of Finnish girls living
with a stepfather reported being sexually abused by him, making stepfather-daughter abuse 15 times more common
than father-daughter incest); S. N. Madu & K. Peltzer, Risk Factors and Child Sexual Abuse Among Secondary School
Students in the Northern Province (South Africa), 24 CHILD ABUSE & NEGLECT 259, 260, 266 (2000) (reporting that
having a stepparent in the family during childhood significantly predicted risk of child sexual abuse); S. Krugman
et al., Sexual Abuse and Corporal Punishment During Childhood: A Pilot Retrospective Survey of University Students
in Costa Rica, 90 PEDIATRICS 157, 157-58 (1992) (finding in a study of 497 Costa Rican university students that a
stepfather caused 6.3 percent of the female abuse experiences, while natural fathers caused 3.2 percent); R. Chen,
Risk Factors for Sexual Abuse Among College Students in Taiwan, 11 J. INTERPERSONAL VIOLENCE 79, 88, 91 (1996)
(discovering that those Taiwanese respondents “who did not live with both parents before college faced a higher risk
[of childhood sexual abuse] than those who lived with both parents”); see also David Finkelhor, The International
Epidemiology of Child Sexual Abuse, 18 CHILD ABUSE & NEGLECT 409, 412 (1994) (reviewing international studies
of child sexual abuse and debunking the notion that “the problem is more severe in North America”).

136 Gordon & Creighton, supra note 135, at 99, 100, 101, 104 (reviewing data collected by the National Society for the

Prevention of Cruelty to Children).

Id. See also DaviD THORPE, EVALUATING CHILD PROTECTION 1, 84, 115 (1994) (finding in a study of social service

referrals in the UK and western Australia that parents were responsible for 27.7 percent of the sexual abuse cases; in

contrast, stepparents and de facto parents accounted for 24.8 percent of cases); Mrazek et al., supra note 135, at 150

(noting in a survey of 1,599 family doctors, police surgeons, pediatricians, and child psychiatrists in the UK that

“[wlithin the family, the natural father was most likely (48%) to be the perpetrator, with stepparents the next most

common (28%)”); SUSAN J. CREIGHTON & NEIL RussiLL, Voices FRom CHILDHOOD: A SURVEY OF CHILDHOOD

EXPERIENCES AND ATTITUDES TO CHILD REARING AMONG ADULTS IN THE UNITED KiNGDOM 45 tbl.14 (1995)

(reporting that 8 percent of respondents in England, Scotland, and Wales were sexually abused by their fathers,

while 7 percent were victimized by a stepfather); Dobash et al, supra note 135, at 120 (finding in an analysis of 501

sexual abuse case files taken from Scottish police and child protection agencies that 23 percent of identified abusers

were the child’s natural father while 23 percent were the victim’s stepfather or father substitute).

138 David Finkelhor, Risk Factors in the Sexual Victimization of Children, 4 CHILD ABUSE & NEGLECT 265, 269 (1980)
(reporting results of a study of college undergraduates).

139 vincent DE FraNcis, PROTECTING THE CHILD VICTIM OF SEX CRIMES COMMITTED BY ADULTS: FINAL REPORT 69
(1969) (finding in a study of 250 sexual abuse cases that the natural father committed the offense in 13 percent of
the cases, whereas in 14 percent of cases the offense was committed by a stepfather or by the man with whom the
child’s mother was living); Gray, supra note 134, at 85 fig.4.10 (noting in a study of all cases of molestation filed
in eight jurisdictions that 23.3 percent of accused perpetrators were stepfathers and boyfriends, while biological
fathers accounted for 13.4 percent); Giles-Sims & Finkelhor, supra note 134, at 408 tbl.1 (reporting that 30 percent

137
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as one in four stepfathers may sexually abuse the female children to whom they have

access.” !4

Rebecca Bolen’s research on multiple risk factors solidifies the connection between sex-
ual victimization and living with unrelated men.'*' She used statistical tools to distinguish
the effect of living without both natural parents from other aspects of household com-
position.'*> When all other variables were held constant, she found “children living with
males in the household after separation [of their parents] were more than seven times
more likely to be abused” than “children living with only females after separation.”'*’ In
hard numbers, “over half of these children were sexually abused.”'*

Bolen’s findings suggest that the heightened risk to girls does not result from the breakup
of a traditional nuclear family itself,'*> but “[i]nstead, living with a male in the household
after separation...appeared to be the more important predictor.”'*® As Bolen observes,
“for children living with a male in the household, rates of abuse appeared to be bet-
ter explained by (a) living with a stepfather or (b) being separated from one’s natural
mother.”!?

B. The Attractiveness of Single Mothers to Sex Offenders Who Target Children

That sex offenders might use adult relationships in order to gain access to child victims is
firmly established. One sex offender’s “guide” to molesting children begins with finding

of abusers in the study were stepfathers, outnumbering natural father abusers, who constituted 28 percent of the
abusers).

140 CyRrISTOPHER BAGLEY & KATHLEEN KING, CHILD SEXUAL ABUSE: THE SEARCH FOR HEALING 75-6 (1990). The
risk of abuse to girls from an Ex Live-In Partner is even greater than these comparisons suggest because these
girls “are also more likely than other girls to be victimized by other men.” FINKELHOR, supra note 131, at 25. For
example, stepdaughters are five times more likely to be abused by a friend of their parents than are girls in traditional
nuclear families. Id. Thus, stepfathers “are associated with sexual victimization not just because they themselves
take advantage of a girl, but because they increase the likelihood of a nonfamily member also doing so.” FINKELHOR,
SExUALLY VicTIMIZED CHILDREN, supranote 127, at 130. See also BAGLEY & KINg, supra, at 91 (citing study finding
that girls separated from one parent “were also at risk for sexual victimization by more than one adult”). Because
the risk of sexual abuse is cumulative, one researcher found that “[v]irtually half the girls with stepfathers were
victimized by someone.” FINKELHOR, supra note 131, at 25.

141 See Rebecca M. Bolen, Predicting Risk to Be Sexually Abused: A Comparison of Logistic Regression to Event History
Analysis, 3 CHILD MALTREATMENT 157 (1998).

142 1d. (performing multivariate analyses of data from Diana Russell’s survey of 933 adult women in the San Francisco
area).

143 17

144 Id. at 163 (reporting that 53 percent were sexually abused).

145 Some may see the risks to children in fractured and blended families as a deficit of their family form (i.e., whether
they have two parents). These statistics would not support such an inference — an intact family does not immunize
a child from sexual exploitation. E.g., Finkelhor, supra note 126, at 68 (“[T]he presence of both natural parents
is certainly not an indicator of low risk in any absolute sense.”); P. E. Mullen et al., The Long-Term Impact of the
Physical, Emotional, and Sexual Abuse of Children: A Community Study, 20 CHILD ABUSE & NEGLECT 7, 18 (1996)
(conceding that “[i]ntact families do not guarantee stability”). See generally Wilson, supra note 20.

146 Blen, supra note 141, at 167.

147 Id. at 166. While “the addition of a stepfather to a girl’s family causes her vulnerability to skyrocket,” FINKELHOR,
SExUALLY VIcTIMIZED CHILDREN, supranote 127,at 122, itis overly simplistic to assume that the mother’s remarriage
or cohabitation is a necessary predicate to victimization. A girl’s long-term separation from her father — a risk factor
“strongly associated” with childhood victimization — is sometimes, but not always, followed by the introduction of
unrelated males into the household. BAGLEY & KING, supra note 140, at 91 (reporting results from several research
studies).
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“some way to geta child living with you.”'*® Anna Salter’s interviews of sex offenders include
a particularly chilling account by a sex offender who deliberately dated women in order to
rape their children.'*” These men are not alone in taking this approach. Asked about their
modus operandi in selecting victims, seventy-two incarcerated child molesters indicated
they deliberately targeted “passive, quiet, troubled, lonely children from broken homes,”
since these characteristics indicate a child’s vulnerability to the offender’s advances.'*"

As one child molester explains, by selecting a child “who doesn’t have a happy home
life,” it is “easier to groom them and to gain their confidence.”’”' This should come as
no surprise. At least for those children who have experienced divorce, the emotional void
created by the loss of a parent sometimes opens the child up to the abuser’s predations, >
making them less able to say “no” to unwanted sexual advances.'* Offenders then simply
exploit “a child’s normal need to feel loved, valued and cared for.”'** Family fragmentation
offers offenders a second advantage as well: it often isolates the child from social supports
that existed before the divorce.'>

This heightened vulnerability may also stem, in part, from a lack of supervision, as single
and separated parents navigate the taxing process of parenting alone and rebuilding their
lives.!*® Many custodial and single mothers must work outside the home to support their
family, diminishing the opportunity to supervise their children.'”” As Judith Wallerstein

148 geeJon R. Conte et al., What Sexual Offenders Tell Us About Prevention Strategies, 13 CHILD ABUSE & NEGLECT 293,
298 (1989) (asking sex offenders to describe their methods).

149 Videotape: Truth, Lies, and Sex Offenders (Anna C. Salter 1996) (on file with author).

150 Lee Eric Budin & Charles Felzen Johnson, Sex Abuse Prevention Programs: Offenders’ Attitudes About Their Efficacy,
13 CHILD ABUSE & NEGLECT 77, 79, 84 (1989). Similarly, one study of twenty adult sexual offenders in a Seattle,
Washington, treatment program found that offenders selected victims based on the child’s vulnerability, with
vulnerability “defined both in terms of children’s status (for example living in a divorced home or being young)
and in terms of emotional or psychological state (for example a needy child, a depressed or unhappy child).” Conte
et al., supra note 148, at 293. For a particularly chilling account by a sex offender who deliberately dated women
in order to rape their children, see Videotape: Truth, Lies, and Sex Offenders (Anna C. Salter, 1996) (on file with
author).

Conte et al., supra note 148, at 298. Children in single and reconstituted families are a subset of a broader group of
children who are more vulnerable to sexual abuse as a result of family circumstances. For instance, children who

151

live in households marked by domestic violence, drug and alcohol abuse, mental health issues, and other problems
all face elevated risks of sexual abuse. See BOLEN, supra note 125, at 136 tbl.81 (cataloging studies finding parental
alcohol and drug abuse as a risk factor for child sexual abuse); Margaret F. Brinig, Choosing the Lesser Evil: Comments
on Besharov’s “Child Abuse Realities,” 8 VA. J. Soc. PoL’y & L. 205 (2000) (discussing empirical evidence showing a
relationship between parental substance abuse or domestic violence and the abuse of children).

152 Lucy Berliner & Jon R. Conte, The Process of Victimization: The Victims’ Perspective, 14 CHILD ABUSE & NEGLECT
29, 35-36, 38 (1990) (finding in interviews of twenty-three child victims of sexual abuse that “[i]n many cases the
sexual abuse relationship filled a significant deficit in the child’s life. ... The children were troubled and/or their
parents were not resources for them.”).

153 See, e.g., Conte et al., supra note 148, at 299 (describing ways in which sexual predators “manipulate. . . [a childs]
vulnerability as a means of gaining sexual access”).

154 Berliner & Conte, supra note 152, at 35-36, 38 (interviewing twenty-three child victims of sexual abuse).

155 See, e.g, Sue Boney-McCoy & David Finkelhor, Is Youth Victimization Related to Trauma Symptoms and Depression
After Controlling for Prior Symptoms and Family Relationships?: A Longitudinal, Prospective Study, 64 ]. CONSULTING
& CLINICAL PsycHoL. 1406, 1415 (1996) (finding in a national telephone survey of children that a child’s prior
symptoms of depression increased a child’s risk of later sexual victimization, “perhaps because anxious children
are less able to protect themselves and may present easier targets for victimization”); Budin & Johnson, supra note
150, at 77, 79 (reporting that child molesters deliberately selected victims who had “no male figures in their lives”).

156 FyNKELHOR, SEXUALLY VIiCTIMIZED CHILDREN, supra note 127, at 124 (speculating that the custodial parent’s new
relationship may take “time and energy and actually mean less supervision of the child than previously”).

157 See, e.g., Saul Hoffman & Greg Duncan, What Are the Economic Consequences of Divorce?, 25 DEMOGRAPHY 641,
644 (1988) (showing a decline in economic status of about one-third for women and children after divorce); Ross
Finnie, Women, Men, and the Economic Consequences of Divorce: Evidence from Canadian Longitudinal Data, 30
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has explained, “[i]t’s not that parents love their children less or worry less about them [after
divorce, but rather that] they are fully engaged in rebuilding their own lives — economically,
socially and sexually.”'®

C. Risk of Sexual Abuse when a Child’s Mother is Absent

The ALT’s efforts to secure continuing contact between children and Ex Live-In Partners
after the breakup of the adult relationship is problematic for other reasons, as well. These
men will typically have access to the children outside the presence of their mothers.'*” The
mere absence of a girl’s mother heightens her risk for sexual exploitation.'®” For instance,
researchers have compared girls who lived without their mother before the age of sixteen
to those who remained with their mother throughout childhood. The sexual vulnerability
of the estranged girls was nearly 200 percent greater than that of other girls, leading one
researcher to conclude that “missing a mother is the most damaging kind of disruption.”*°"

This pattern of a girl’s heightened vulnerability in mother-absent households is repeated
in multiple studies.'®” In their investigation of father-daughter incest, Judith Herman and
Lisa Hirschman found that risk of incest was particularly acute in families in which mothers
were absent from the home due to hospitalization or other reasons.'®® Another study found
that “[f]or women abused by someone outside of the family, the significant predictors
[included] ... mother’s death[] and having an alcoholic mother.”'** The authors speculate
that a mother’s absence, in the form of her death or mental illness, “may place the child at
risk of neglect that involves a lack of supervision.”'®> In one of the few longitudinal studies

CANADIAN Rev. Soc. & ANTHROPOLOGY 205, 206 (1993) (reporting that the income-to-needs ratio for women
drops just over 40 percent in the first year of divorce, followed by a moderate rise in subsequent years); Richard R.
Peterson, A Re-Evaluation of the Economic Consequences of Divorce, 61 Am. Soc. Rev. 528, 528 (1996) (noting one
study of women in Los Angeles that estimated that women’s standard of living declined 73 percent after divorce).

158 WALLERSTEIN ET AL., supra note 6, at XXix.

159 See FINKELHOR, SEXUALLY VICTIMIZED CHILDREN, supra note 127, at 124 (noting that for many mothers divorce
necessitates working outside the home to support their families, diminishing the time and attention previously
showered on their children); WALLERSTEIN ET AL., supranote 6, at xxix (that the presence of a new man in a mother’s
life takes up time and energy previously shown to the children).

160 Most studies analyzing the “mother-absent” factor have examined situations in which the mother was absent for
prolonged and sustained periods for time, due to health, mental illness, or death. The risk remains particularly
acute in reconstituted families because the child’s mother will be absent for certain periods of time and will rely on
anongenetic caretaker for supervision of the children, therefore magnifying the established baseline risk of having
such an individual in the child’s life by giving him access to that child outside her presence.

161 FINKELHOR, SEXUALLY VICTIMIZED CHILDREN, supranote 127, at 121.

162 See, e.g., RUSSELL, supra note 72, at 363 (enumerating studies that have “shown that many mothers of incest victims
are sick, absent, or in powerless or abusive situations themselves”); Alexander, supra note 127, at 185 (citing research
documenting that maternal unavailability is among the “most significant predictors for increased risk for all kinds
of sexual abuse”); Michael Gordon, The Family Environment of Sexual Abuse: A Comparison of Natal and Stepfather
Abuse, 13 CHILD ABUSE & NEGLECT 121, 128 (1989) (noting that “a girl whose mother is absent or passive is more
vulnerable to abuse than a girl whose mother is present and active”); Mullen et al., supranote 145, at 18 (concluding
that “having a close and confiding relationship with the mother seemed to confer a degree of protection”).

163 See Herman & Hirschman, supra note 125, at 968. Herman and Hirschman found that “[m]others in the incestuous
families were more often described as ill or disabled and were more often absent for some period of time.” Id.
Specifically, “[f]ifty percent of the women in the incest group but only [15 percent] of the comparison group
reported that their mothers had been seriously ill.” Id. With regard to maternal absence, 38 percent of the women
in the incest group reported separation from their mothers for some period of time during childhood, while none
of the comparison group had been estranged from their mothers. Id.

164 fillian Fleming et al., A Study of Potential Risk Factors for Sexual Abuse in Childhood, 21 CHILD ABUSE & NEGLECT
49, 50, 55 (1997) (enumerating factors possibly associated with childhood sexual abuse, including “living apart
from their mother at some time during their childhood”).

165 1d. at 56.
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of a general population, David Fergusson and his colleagues followed 1,265 children from
birth until the age of sixteen.'®® They found that 66.5 percent of the victims of sexual
abuse came from families that “experience[d] at least one change of parents before age 15,”
compared to 33.5 percent of children who did not experience abuse.'®” The only national
survey in the United States to examine risk factors for child sexual assault at the time
found higher rates of abuse among women who reported living for some period of time
without one of their biological parents.'®® At least a dozen other studies confirm that
sexual victimization occurs more often in disrupted families.'®” Those studies estimating

166 Fergusson, supra note 128, at 1356 (following a cohort of children born in Christchurch, New Zealand in 1977 and
asking them at age eighteen to provide retrospective reports of molestation experiences during childhood). See, e.g.,
BAGLEY & KING, supra note 140, at 90 (“It is not typical for sexual abuse to occur independently of other aspects of
family dysfunction. It occurs with greater frequency in homes disrupted by parental absence or separation...”);
Alexander, supra note 127, at 185 (“[Clertain family characteristics are the most significant predictors for increased
risk for all kinds of child sexual abuse, [including] absence of a biological parent.”); Christopher Bagley & Richard
Ramsey, Sexual Abuse in Childhood: Psychosocial Outcomes and Implications for Social Work Practice, in SOCIAL
WORK PRACTICE IN SEXUAL PROBLEMS 42 (James Gripton & Mary Valentich eds., 1986) (stating that molestation
“occurs with greater frequency in homes which are disrupted by the child’s separation from one or both parents,”
but cautioning that “sexual abuse is not[,] in statistical terms, a direct function of family variables”); Brown et al.,
supranote 127, at 1075 (finding in a study of 644 families in upstate New York surveyed on four occasions between
1975 and 1992 that disruption in a child’s relationship with her biological parent increases her risk of sexual abuse);
Ann W. Burgess et al., Abused to Abuser: Antecedents of Socially Deviant Behaviors, 144 Am. J. PsYCHIATRY 1431, 1433
(1987) (finding in follow-up studies of two groups of adolescents who participated in sex rings as children, that 70
percent of adolescents who participated in the sex rings for more than one year were from single-parent families,
compared to 47 percent of the adolescents who were involved for less than a year); Fergusson et al., supra note
127, at 797 (finding in a longitudinal study of 520 New Zealand-born children that “[y]oung women who reported
[child sexual abuse] were more likely [than nonabused children] to have experienced at least one change of parents
before the age of [fifteen]”); David Finkelhor, Current Information on the Scope and Nature of Child Sexual Abuse,
FuTuRrE oF CHILD., Summer/Fall 1994, at 31, 48 (“In many studies. .. children who lived for extended periods of
time apart from one parent have been found to bear elevated risks for sexual abuse.”); Finkelhor, supra note 126, at
68 (concluding that “[i]n general, children who are living without one or both of their natural parents are at greater
risk for abuse”); Giles-Sims, supra note 125, at 218 (noting that the “sexual abuse literature is more consistent ... . in
finding that children not living with both natural parents run higher risks of child sexual abuse both from family
members and others, but the exact magnitude of reported risk varies across studies”); Parker & Parker, supra note
125, at 532 (“Reconstituted families, stepparent and broken families, with mother’s male companions in the home,
seem to be vulnerable.”); Anne E. Stern et al., Self Esteem, Depression, Behaviour and Family Functioning in Sexually
Abused Children, 36 J. CHILD. PSYCHOL. & PSYCHIATRY & ALLIED DiscipLINES 1077, 1080 & 1081 tbl.1 (1995)
(finding in a comparison of eighty-four sexually abused children and their families to nonabused controls that the
abused group had more marital breakdown and change of parents than the nonabused group).

167 Id. at 1359 tbl.2. Fergusson reports, moreover, that 60 percent of children who experienced intercourse as part of
the abuse experience had been exposed to parental divorce or separation. Id. However, in a regression analysis,
investigators found that five factors — gender, marital conflict, parental attachment, parental overprotection, and
parental alcoholism — were predictive of reported abuse. Id. at 1360 & 1360 tbl.3.

168 Finkelhor et al., supra note 125, at 24 (finding in a national survey of 2626 adult men and women that separation
from a natural parent for a major portion of one’s childhood is a risk factor for sexual victimization).

169 E.¢., DE FRANCIS, supra note 139, at 50 (finding in a study of 250 sexual abuse cases that in 60 percent of the
families, the children’s natural father or natural mother was not in the home — “an extraordinary high incidence of
broken homes”); RUSSELL, supra note 72, at 103, 104 tbl.8-1 (revealing that “women who were reared by both of
their biological or adoptive parents were the least likely to be incestuously abused”); S. KIRsoN WEINBERG, INCEST
BEHAVIOR 49 (1955) (finding in a study of 203 incest cases in the State of Illinois that 40.3 percent of the fathers
were widowed or separated from their wives at the start of incestuous relationships with their daughters); Raymond
M. Bergner et al., Finkelhor’s Risk Factor Checklist: A Cross-Validation Study, 18 CHILD ABUSE & NEGLECT 331, 334
(1994). (finding that “separation from mother during some period” discriminated between abused and nonabused
subjects in a study of 411 female college students); Bolen, supra note 141, at 157, 164 (finding in a multivariate
analysis of Diana Russell’s survey data on 933 adult women in the San Francisco area that “[r]espondents living
with both natural parents prior to the age of fourteen had the lowest rates of abuse”); Finkelhor & Baron, supra
note 127, at 60, 73, 79 (noting the “impressive number of studies with positive findings on the question of parental
absence” and concluding that “[t]he strongest and most consistent associations across the studies concerned the
parents of abused children,” and that “[g]irls who are victimized are...more likely to have lived without their
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the incidence of sexual abuse find that as many as half the girls in fractured families report
sexual abuse as a child.'”’

Although we have scant research on the risks to girls in father-custody households,'”’
what is available underscores the significance of a mother’s absence, both temporary and
long term. One national survey in the United States found significantly elevated risk
of molestation for girls following divorce, “particularly when living alone with [their]
father.”!”? In that study, 50 percent of female children residing solely with their father
reported sexual abuse by someone, although not necessarily their father.'”” Similarly, a
1995 poll of parents about child maltreatment found an annual rate of child sexual abuse
for boys and girls in single-father households equal to forty-six victims per one thousand
children.!” In comparison, parents in two-parent households reported a rate of eleven
victims per one thousand children.'””

It is unclear how much weight should be given to the studies of mothers’ absence
since under the ALI’s proposal, a child’s legal parent would be presumptively entitled to
half the custodial responsibility for a child. In one sense, the mother remains present

natural fathers”); Kenneth J. Gruber & Robert J. Jones, Identifying Determinants of Risk of Sexual Victimization
of Youth: A Multivariate Approach, 7 CHILD ABUSE & NEGLECT 17, 21 tbl. 2 1983) (discovering in a sample of
delinquent adolescent females in Western North Carolina that victims of child sexual assault were less likely to
be living with both natural parents — 15 percent of the abused children lived with both natural parents while 52
percent of nonabused children did so); Marcellina Mian et al., Review of 125 Children 6 Years of Age and Under
Who Were Sexually Abused, 10 CHILD ABUSE & NEGLECT 223, 227 (1986) (finding that 67 percent of the victims of
intrafamilial abuse came from families in which parents had separated or divorced, compared to 27 percent of the
children abused by perpetrators outside of the family); Mullen et al., supra note 145, at 8-9, 18 (reporting, in a study
of 2,250 randomly selected adult women in New Zealand, that sexual, physical, and emotional abuse “occurred
more often in those from disturbed and disrupted home backgrounds”); Nancy D. Vogeltanz et al., Prevalence and
Risk Factors for Childhood Sexual Abuse in Women: National Survey Findings, 23 CHILD ABUSE & NEGLECT 579, 586
(1999) (finding, after using statistical analysis to unravel the effects of multiple risk factors, that not living with
both biological parents by the age of sixteen ranked among those factors “significantly associated with increased
risk of [child sexual abuse]”); Patricia Y. Miller, Blaming the Victim of Child Molestation: An Empirical Analysis
(1976) (unpublished Ph.D. dissertation, Northwestern University) (on file with author) (discovering that biological
father’s absence “directly influence[d] molestation” and constituted the “variable [with] the largest direct effects
on...victimization”); ¢f. Kristin Anderson Moore et al., Nonvoluntary Sexual Activity Among Adolescents, 21 Fam.
PLaN. PERsP. 110, 113 tbl.3 (1989) (ascertaining in a study of white female adolescents that having parents who are
“separated, divorced or never-married” doubles the likelihood of sexual abuse, although the association was not
significant when other factors were controlled).

170 E.g., FINKELHOR, SEXUALLY VICTIMIZED CHILDREN, supra note 127, at 125 (discovering that 58 percent of the girls
who at some time before the age of sixteen had lived without their mothers had been sexually victimized, three times
the rate for the whole sample, making these girls “highly vulnerable to sexual victimization”); Bagley & Ramsey,
supranote 166, at 37 & 38-39 tbl.1 (reporting that 53 percent of women separated from a parent during childhood
reported sexual abuse).

171 The absence until recently in child sexual abuse studies of “raised by father only” and “raised by father and
stepmother” categories reflects the historical preference for maternal custody. See, e.g., HoMER H. CLARK, JR., THE
Law oF DoMmEsTIC RELATIONS IN THE UNITED STATES § 19—4, at 803 (2d ed. 1988).

172 Binkelhor et al., supra note 125, at 24-25, tbl.7. See also Giacomo Canepa & Tullio Bandini, Incest and Family
Dynamics: A Clinical Study, 3 INT’L]. L. & PSYCHIATRY 453, 459 (1980) (discussing the recurrence of several factors
in nine case histories of father—daughter incest, with a stepmother’s presence occurring in two of the nine case
histories).

173 See Finkelhor et al., supra note 125, at 25 tbl.7.

174 See GaLLUP ORG., DISCIPLINING CHILDREN IN AMERICA: A GALLUP PoLL REPORT 16 (1995) (reporting results of
poll of 1,000 parents); see also Desmond K. Runyan, Prevalence, Risk, Sensitivity, and Specificity: A Commentary on
the Epidemiology of Child Sexual Abuse and the Development of a Research Agenda, 22 CHILD ABUSE & NEGLECT 493,
495 (1998) (observing that “[a]n obvious area of research is to sort out the additional risk [for male and female
children of] being victimized in single parent households and why the rate is higher in male-headed households”).

175 Garrup Ora., supra note 174, at 16.
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because the child returns home after visits with the de facto parent. In another sense,
however, the mother is absent for those periods when the child is in the custody of the de
facto parent, away from the mother’s watchful, discerning eyes. There are good reasons,
moreover, to avoid contexts that permit illicit desires to gain ground and manifest them-
selves. Many abused children never disclose the abuse; many outwardly display no telltale
symptoms.'’® In fact, the abuse most likely to remain shrouded in secrecy often occurs
at the hands of a father figure,'”” while violations by father figures are among the most
depraved.'”®

D. Risks to Children Who Have Not Resided with an Adult from Infancy

Children also face a disproportionate risk from adults who have not resided with them
from infancy, whether those adults have a biological connection to the child or not. Child
abuse researchers have always been perplexed by runaway rates of incest in Navy families,
an obvious conundrum for those who believe that a biological tether insulates a child
from sexual exploitation. In a comparison of paternal caretaking among 118 incestuous
fathers and 116 closely matched nonincestuous fathers, Williams and Finkelhor found
that incestuous fathers were significantly less likely to have been in the home or involved
in child-care activities during the child’s first three years of life.!”” They concluded that
involvement in non-bodily caretaking activities, like reading stories, during the first three
to six years of a child’s life serves to inhibit incest to the greatest degree.'®” While early
care giving inhibits incest, it does not do so by inhibiting sexual arousal.'®! Rather, the
inhibitory effect stems from the enhancement of parental impulses, developed when the
child is very young, that allow the adult to view the child as his own.'®* Thus, the Residency
Requirement may be protective if residency were required during a child’s infancy but is
not a be-all-and-end-all itself.

While high involvement in care giving during a child’s early years is protective against
incest, “being the sole care-giver for a daughter for at least 30 consecutive days was [also]

176 Mian et al. found that the rate of purposeful (as opposed to unintentional) disclosure by the child decreased
significantly when the perpetrator was intrafamilial. Mian et al., supra note 169, at 226 tbl.5. In fact, a greater
proportion of children victimized by family never tell (17.7%) than occurs with children who are the victims of
extrafamilial abuse (10.9%). See Donald G. Fischer & Wendy L. McDonald, Characteristics of Intrafamilial and
Extrafamilial Child Sexual Abuse, 22 CHILD ABUSE & NEGLECT 915, 926 (1998).

Physical manifestations one might expect are also frequently absent. A third of sexually abused children have
no apparent symptoms. K. A. Kendall-Tackett et al., Impact of Sexual Abuse on Children: A Review and Synthesis
of Recent Empirical Studies, 113 PsycHoL. BULL. 164, 167 (1993). Roughly half fail to display the classic, most
characteristic symptom of child sexual abuse: “sexualized” behavior. Id.

177 “The more severe cases [are] the ones most likely to remain secret.” RUSSELL, supra note 72, at 373. Russell reports
that in 72 percent of the cases in which mothers were unaware of the abuse, more severe abuse had occurred. Id. at
372.

178 Abuse by father-figures occurs with greater frequency, over a longer time frame, and is more likely to include
penetration, physical contact, force, and threats of force than abuse by others, surpassing the “norm” for child
sexual abuse. See Robin Fretwell Wilson, Children at Risk: The Sexual Exploitation of Female Children After Divorce,
86 CorNELL L. Rev. 251, 274-77 (2001).

179 Linda Williams & David Finkelhor, Parental Caregiving and Incest: Test of a Biosocial Model, 65 AM. J. ORTHOPSY-
CHIATRY 101, 102, 107 (1995) (comparing parental involvement for two groups of incestuous fathers, one recruited
from the U.S. Navy and one recruited from civilian sources, with a closely matched group of control fathers).

180 1d. at 109. 181 1d. at 111.

182 Id. (noting that early involvement in non-bodily caretaking reinforces positive parenting skills and attitudes in
fathers, creating nurturing parental responses).
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found to increase the risk of later [father-daughter] incestuous abuse.”'®’ This is so because
many incestuous fathers engage in high levels of caretaking as part of their efforts to
“groom” the child. Intensive caretaking creates the conditions — time alone, unusual depen-
dence, and the child’s acceptance of intimate physical touch — that allow and encourage
the child’s tolerance of later sexual contact.'®*

In many ways, the presence of caretaking among the most bonded parents, and the
least — those who seek to exploit a child sexually — is a lot like the classic antitrust problem
in which two gas stations operate directly across from each other, charging the same price
for gasoline. The fact of an identical price is consistent with either collusion or perfect
competition.'® The problem is that price alone cannot tell us which of the two, collusion
or competition, is operating. Likewise, the fact of caretaking does little to discern the adult’s
motivation and commitment to parenting. And unfortunately, the fate of a vulnerable child
hangs in the balance.

Unlike many parents by estoppel, de facto parents do not believe that they were the
child’s biological father for a significant period of time after the child’s birth. In the classic
parent by estoppel case, the deceit serves the useful purpose of allowing the “parent” to
bond with the child as if the child was his own biological child. Blossoming during this
time are those mechanisms that dissuade most men from harming their “own.”'%

E. Continuing Contact Is Not an Unqualified Good to Children

Clearly, the risk factors for child sexual abuse are complex and interlinked. Despite this
complexity, what we do know is that coresidence with an unrelated male and separation
from one or both biological parents matter greatly to a child’s risk of sexual abuse. We
also know that the inability to bond with a child at birth, or shortly thereafter, elevates a
child’s later risk of incest with the biological father or father-substitute. Finally, a mother’s
protective presence mitigates this risk.

Under the PRINCIPLES, nota single one of these mechanisms, which are known to protect
a child from abuse, is necessarily present with de facto parents. An Ex Live-In Partner gains
time with the child without the moderating presence of the child’s mother; without the
protection afforded by a biological or adoptive tie; without necessarily having bonded with
the child at a young age; and without any guarantee that the adult is properly attached to
the child and the child is attached to him. In short, the test for de facto parenthood brings
none of these protective measures to bear on behalf of the children being laid claim to.

While the incest mechanism is complex and difficult to tease out, we do understand the
long-term social, psychological, and economic effects of sexual abuse and exploitation to
children. By advocating for rights that do not presently exist, the drafters are gambling
with the lives of those children. The stakes are high. Sexual abuse at the hands of a parent

183 Id. at 103, 108.

184 Id. at 110; see also John R. Christiansen & Reed H. Blake, The Grooming Process in Father-Daughter Incest, in THE
INCEST PERPETRATOR: A FAMILY MEMBER No ONE WANTS TO TREAT 88, 91-92 (Anne L. Horton et al. eds., 1990)
(noting that pedophiles within the home use “boundary violations” — bathing, dressing, and bathroom behavior —
in “grooming” their daughters to participate in sexual activities, as acts of incest within the home overwhelmingly
use coercion and not outright force).

185 See Donald F. Turner, The Definition of Agreement Under the Sherman Act: Conscious Parallelism and Refusals to
Deal, 75 Harv. L. Rev. 655, 659 (1962).

186 Presumably, the benefits of this bonding carry forward even after the deceit is exposed.
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figure has devastating, corrosive effects on the child well into adulthood.'®” The harsh
consequences to child victims counsel against expanding parental rights without additional
safeguards.'®®

IV. The ALI’s Test for De Facto Parents Does Not Separate the Good Risks
from the Bad

Importantly, the test developed by the drafters to decide who counts as a de facto parent is
poorly designed to exclude those individuals who pose the most significant risks. The very
same conduct that would delight most women about their partner’s interest in and interac-
tion with her children, is also used to garner her trust and that of her child. Of the drafters’
sixteen illustrative caretaking functions, eight overlap with and mirror those behaviors
pedophiles engage in when “grooming” child victims, as Table 5.1 demonstrates. Child
molesters read to children, child molesters bathe children, child molesters dress children,
child molesters discipline children, child molesters shower children with attention and gifts.

Clearly, we are looking for the wrong things here, at least if we are concerned about
mitigating the possibility of this risk for children. Instead of looking for time-in-residence
as a proxy for the bonded, dependent relationship, the PrincipLEs should look for that
relationship itself. Admittedly, this inquiry would be less administrable, and involve greater
cost, but it would more meaningfully respond to the risks this new entitlement poses for
its intended beneficiaries.

Wisconsin allows a court to award visitation, but not custody, to individuals who formed
“a relationship similar to a parent-child relationship[s] with [a] child.”'® In this formula-
tion, what matters is whether the raison d’etre for awarding visitation is present: a bonded,
dependent relationship that is parental in nature. Likewise, Oregon grants rights to “a
person who establishes emotional ties creating child-parent relationship or ongoing per-
sonal relationship” with a child.'”"

V. Can the ALI’s Test Be Refined to Minimize Harms while Preserving
the Goods?

In any revised test for de facto parent, attachment should figure more prominently. If the
child isimproperly attached to the adult, then the benefits of continuing contact to the child
will be small, and the risks will be high. Rather than using disproportionate attachment only
as grounds for departure from the past caretaking standard, as the ALI does, attachment
could be used to decide who has standing to seek time with the child after the adults’

187 SeeJoseph H. Beitchman et al., A Review of the Long-Term Effects of Child Sexual Abuse, 16 CHILD ABUSE & NEGLECT
101 (1992) (describing the impact of child sexual abuse on its victims).

188 1 egal parents should retain the prerogative to decide who has unsupervised access to their children even when no
indication of risk is present at break up. Even if the mother’s ex-partner never previously touched the child, he may
do so when the child is outside the mother’s discerning view.

Handing out parental rights to an Ex Live-In Partner ties the mother’s hands in important ways. Consider the
mother who ends a relationship because she suspects her partner might abuse her child in the future and who,
acting on this concern, subsequently denies him access. Prior to the onset of actual abuse, she probably could not
substantiate her concerns and even if she could, the concern may not rise to the level of abuse, as defined in state
law. PrRINCIPLES § 2.03(7). But he could prove her denial of visitation, which could then be used against her under
Section 2.11(1)(d), and ultimately give him even greater access to her child as a result.

189 Wrs. STAT. ANN. § 767.245 (West 2001). 190 OR. Rev. STAT. § 109.119 (2003).



118

Robin Fretwell Wilson

Table 5.1. ALI caretaking functions and grooming of child victims: a comparison

ALI Caretaking Functions

Grooming Behaviors

Grooming' Bathing®*

Washing! Bathing®*

Dressing! Dressing®*

Toilet Training' Bathroom Behavior®

Playing with child' Attention®*© Affection*®
Bedtime and Wakeup' Being around child at bedtime®

Satisfying Nutrition Needs'
Protecting child’s safety’
Providing transportation'
Directing development!
Discipline!

Arranging for education’
Helping to develop relations!
Arranging for health care'
Providing moral guidance'

Discipline®

Assure child of rightness;? telling child that acts would
not hurt them®

Arranging alternate care for child’

Bribes?*3:

Trust>¢

Alienating child from peers and family>®

Secrecy®*¢

Sexually Explicit and Vulgar Conversation>®

Sources:

I priNcIPLES § 2.03 cmt. g.,at 125.

2 DavID FINKELHOR, CHILD SEXUAL ABUSE: NEw THEORY AND RESEARCH (1984).

3John R. Christiansen & Reed H. Blake, The Grooming Process in Father-Daughter Incest, in THE INCEST
PERPETRATOR: A FAMILY MEMBER No ONE WANTS TO TREAT (Anne L. Horton et al. eds., 1990).

4 Patricia Bell, Factors Contributing to a Mother’s Ability to Recognise Incestuous Abuse of Her Child, 25 WoMEN’s
Stup. INT’L E. 347 (2002).

5Jon R. Conte, The Nature of Sexual Offenses Against Children, in CLINICAL APPROACHES TO SEX OFFENDERS
AND THEIR VicTiMms (Clive R. Hollin & Kevin Howells eds., 1991).

¢ Jon R. Conte et al., What Sexual Offenders Tell Us About Prevention Strategies, 13 CHILD ABUSE & NEGLECT 293
(1989).

breakup. If used in this way, an Ex Live-In Partner would not have standing at all unless
he was the psychological parent. This is the approach taken in V.C. v. M.J.B, in which the
court concluded that the psychological parent of the child had standing to proceed in a
custody case.'”! The psychological parent-child bond arguably is a more effective sorting
mechanism than time in residence as an equal caretaker. Including a “psychological parent”
requirement would remove many men who pose risks, while perhaps allowing continuing
contact only with those men with whom a child would benefit, on balance. However states
choose to define de facto parents, it should “surely be limited to those adults who have
fully and completely undertaken a permanent, unequivocal, committed, and responsible
parental role in the child’s life.”!*” These are the relationships that should be preserved and
continued.

Alternatively, the PrRiNcIPLES could give courts the discretion to allow nonparents
to go forward when they deem it is in the best interests of the child, as occurs with

191748 A.2d 539 (N.J. 2000).
192 CE.W. v. D.EW,, 845 A.2d 1146, 1152 (Me. 2004).
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intervention.'”® At least this would be an individual-specific inquiry, rather than the con-
ferral of possible rights wholesale on Ex Live-In Partners. Or, like the drafters’ treatment of
intervention by third parties in Section 2.04(2), de facto parents could be given the ability
to intervene in pending actions, but not the right to initiate actions unilaterally.

The ALT’s proposal raises not just a question of who counts. It also raises questions about
what they should receive. The ALI’s proposal ratchets up the “rights” of de facto parents,
via the past caretaking standard, entitling them to as much as an equal share of custody
since they performed equal caretaking. While a real 50/50 split is impracticable, the use
of the past caretaking standard would permit courts to award Ex Live-In Partners much
more unsupervised time than de facto parents presently receive in most states.

Obviously, one problem with any approach is underinclusiveness: removing too many
good men from the tent of “de facto parenthood.” Yet even these good men would have
some recourse — they could file a complaint for custody under the traditional third-party
custody standard, which generally requires exceptional circumstances or unfitness of the
legal parent.'” Or they could secure a voluntary agreement after the breakup with the
legal parent.'”> With the latter, of course, the question becomes how many good men will
be unable to secure an agreement with the child’s mother. If the relationship between the
child and the mother’s ex-partner is good for the child, we can expect lots of mothers will
want to preserve that relationship.

It is certainly true that many of the de facto parent cases are very sympathetic and raise
claims that require a response, both out of fairness to the adult and out of concern for the
child — for instance, those cases in which the de facto parent survives the child’s legal parent
and is willing to continue caring for a child after the death but is challenged in this by a
biological father who has been largely absent or by a more distant relative. In this instance,
a continuing relationship with the de facto parent may shield the child from even greater
dislocation following the parent’s death and may be a source of comfort and continuity.
Moreover, the de facto parent and mother may have had a biological child in common, so
that removing the mother’s child from the de facto parent’s care jeopardizes that child’s
relationship with his or her siblings. Indeed, the de facto parent may well represent the best
adult available to care for this child. Preserving this relationship is very different, however,
from providing continuing contact with a mother’s ex-partner outside her supervision and
over her veto, while carving into the time that she spends with the child. States are always
free to address the claims of adults in only the most compelling cases, without diluting the
value of these reforms by reaching cases in which it is far less clear how children will fare.

VI. Conclusion

By sleight of hand, designating more and more adults as “parents” to whom custodial
responsibility may be given, the ALI glosses over significant differences in the protective
capacities of legal parents and other caretakers — as well as their desires to exploit children.

193 See PRINCIPLES § 2.04, Reporter’s Notes, cmt. g, at 142 (noting that courts in some states “have considerable
discretion to allow nonparents to intervene in custody disputes”); Id. § 2.04 cmt. a, at 135 (allowing individuals to
intervene whose participation, the court finds, “is likely to serve the child’s best interests”).

194 See generally Murphy, supra note 61.

195 princIpLES § 2.05 cmt. f, at 150 (noting that separating adults are “free to settle any issues they wish on their
own”).
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The drafters see continuing contact between de facto parents and the children of their
former partners as a good in itself, or a net good.

Only when we consider the evidence of possible harms to children do we realize how
irresponsible it is — without sound evidence or additional safeguards — to cling to the ideal
of “neutrality toward diverse lifestyles”'”® and to confer parent-like rights upon the adults
involved. Some of these adults may well be good risks, as legal parents are.'”” Others
may not.

Obviously, concerns about sexual and physical abuse should not overwhelm other val-
ues. Nonetheless, the sorts of concerns raised here should be included in any cost-benefit
analysis of promoting continuing contact between children and Ex Live-In Partners. Leg-
islators should evaluate, for example, what portion of the adults who seek to continue
their relationship with children do so for malign reasons, and what portion for benign
ones. They should also ask how much better off some children would be, and weigh this
against how much worse off others would become. Unfortunately, the ALI has not done
this important work in the PrincipLEs for legislators and policymakers.

We have not had gleaming results thus far from our grand social experiment in redesign-
ing the family. Now, arguably, we do not bear collective responsibility for those conse-
quences we could never have anticipated.'”® But we can and will be judged for putting into
motion changes that we should reasonably expect will make some children worse off, and
profoundly so. We should institute such reform only if we think the ALI has met its burden of
proof—namely, that the gains far exceed the costs.'”” The ALI has not convincingly demon-
strated that extending parental rights to every Ex Live-In Partner who shares caretaking
duties for a child for as little as two years would benefit children more than it harms them.

An earlier version of this chapter was presented at the October 2004 Workshop, “Critical Reflections
on the American Law Institute’s Principles of the Law of Family Dissolution,” held at the Harvard Law
School and to 12th World Conference of the International Society of Family Law. I am indebted to
the Workshop and ISFL participants, to an anonymous outside reviewer, and to Jane Murphy, John
Lopatka, and Pamela Melton for comments on an earlier draft, as well as to Michael Clisham for his
diligent and cheerful research assistance.

196 Glendon, supra note 6, at 3.

197 The drafters repeatedly pay homage to the ability of legal parents to safeguard children. For instance, they explain
their use of parenting plans as “locat[ing] responsibility for the welfare of the child in the first instance in parents
rather than in courts.” PRINCIPLES § 2.05 cmt. a, at 145.

198 For example, we presumably could not have discovered, ex ante, the link between the breakup of the parental
relationship and instability in a child’s own relationships as an adult. See, e.g., WALLERSTEIN ET AL., supra note 6
(showing that children of divorced parents have marriages that dissolve at higher rates than children whose parents
did not divorce).

199 As the Maine Supreme Court said in Merchant v. Bussell, 27 A.2d 816, 818 (Me. 1942). “The natural right of a parent
to the care and control of a child should be limited only for the most urgent reasons.”



PART THREE. CHILD SUPPORT

6 Asymmetric Parenthood

Katharine K. Baker

What is it that makes someone financially responsible for a child? Surprisingly, this is
a remarkably difficult question for the law or common consensus to answer. There are
certainly some situations in which it is relatively easy to decide that someone should be
responsible for a child. These usually occur in the context of what is, in the United States a
normative ideal: A man and woman, married to each other, who had reproductive sex with
each other in order to produce and raise a child, and who proceed to do so." This chapter
refers to this norm as the binary biological ideal. Society’s allegiance to this ideal is so strong
that it acts as the model for child support obligations, despite the fact that well over half
of the children in this country do not spend their childhood in such families.” Given that
reality, it is not obvious that the law should continue to use this model in all situations. The
more varied and diverse the reality of parenthood becomes, the more policymakers need
to understand why it is that certain people have obligations to children while others do not.

The drafters of the PRINCIPLES seem remarkably uninterested in explaining why some-
one should be financially responsible for a child. This lack of analysis contrasts, quite
sharply, with the drafters’ interest in exploring why someone might have custodial rights to
a child.” The different treatment of nontraditional parents’ rights and obligations presents
an obvious asymmetry in the drafters’ picture of parenthood.

Part I of this chapter explores the different treatment of rights and obligations. It con-
trasts how chapter 2 of the PRINCIPLES bestows custody and visitation rights with how
chapter 3 imposes child support obligations. Put simply, the PrINcCIPLES significantly
expand the class of people entitled to parental rights; while barely altering the traditional
rules regarding who should be responsible for children. Part IT analyzes the implications of
those differences. First, it shows how the binary biological ideal rejected in the PRINCIPLES’
custody provisions is deeply embedded in its child support provisions, both in determining
who is obligated and in determining how much an obligated parent owes. That is, the child
support provisions not only limit parenthood to two people, they treat as irrelevant all

! This seemingly detailed and dry description of the binary biological ideal is necessary. As this chapter shows, how a
child’s conception happened matters greatly, especially with respect to whether the parties were married, whether
they intended to produce a child, and whether they willingly accepted parental responsibility.

2 SARA MCLANAHAN & GARY SANDEFUR, GROWING UP WITH A SINGLE PARENT: WHAT HELPS, WHAT HURTS 2 (1994)
(“Well over half of all children born in 1992 will spend all or some of their childhood apart from one of their
parents.”). There have not been significant enough changes in either the divorce rate or the rate of children born
to unmarried parents to suggest that the numbers today are any different than they were in 1992. U.S. Dept. of the
Census, Population and Family Characteristics: March 2002 (2003).

3 Compare PRINCIPLES, ch. 2 (discussing custody) with PRINCIPLES, ch. 3 (discussing child support).
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functional aspects of parenthood.* Functional relationship does not give rise to obligation;
and the obligation the PriNcIPLES impose is based on what is often an entirely hypothet-
ical idea, that the two legal parents actually lived together and shared resources. Second,
the PrincIpLES’ expansion of the custody and visitation rights of nontraditional parents,
which expands the state’s role in child rearing, is not accompanied by greater state respon-
sibility for children. By increasing the number of people who can assert relationship rights,
the PRiNCIPLES necessarily increase the likelihood that courts, not parents, will be deciding
what is in a child’s best interest. Although parents’ rights are diminished and the state’s
power increased, the PrRINcCIPLES make no provision for diminishing parental obligation
or increasing state responsibility. Third, by protecting established emotional relationships
without protecting established financial relationships, the PRINcCIPLES prioritize children’s
emotional needs over their financial needs. The drafters opt to protect emotional reliance
more than financial reliance without any justification or explanation as to why. Finally, the
onejustification offered by the drafters for finding nontraditional parentsliable for support,
an intent to accept responsibility as a parent, is strikingly inconsistent with the drafters’
concurrent reliance on state parentage acts, which reject intent as a basis for parenthood.’
Intentas abasis for obligation is also inconsistent with the treatment of obligation elsewhere
in the PrincipLEs.® These inconsistencies cause a good deal of confusion about when and
why intent to parent should matter in determining parental obligation. In sum, Part II
shows how the PrRINCIPLES’ treatment of rights rejects the supremacy of biology, while
embracing increased state participation in children’s emotional well-being. In contrast, the
PrINcIPLES’ treatment of obligation endorses the binary parent model and the supremacy
of biology while eschewing state responsibility for children’s financial well-being.

Finally, Part I1I concludes by exploring some tentative justifications for this asymmetry.
Given the political realities of child support and the uncertainty about certain empirical
questions, it may be that the drafters have struck an appropriate balance. We may be
better off living with an asymmetric understanding of parenthood than living with either
a restrictive understanding, which limits both rights and obligations or a more capacious
model that expands both rights and obligations.

I. The Categories

This part will explore the key differences between chapter 2 of the PrincipLES, which
details who has the right to petition a court for custody or visitation with a child, and
chapter 3 of the PrincipLEs, which explains who shoulders the obligation to support a
child.

A. Relationship Categories for Purposes of Custody and Visitation

Chapter 2 of the PriNcIPLES outlines who has standing to assert relationship rights with a
child, that is, who may ask the state to protect his or her relationship with a child.” Chapter 2

4 PriNcIPLEs § 3.02(1)(defining parent for purposes of the child support provisions).

> See e.g. Unif. Parentage Act § 204; 750 IT1. Comp. State 45/5 (2003); Cal. Fam. code § 7611(c) (2004) (none of them
mention intent).

6 See infra, notes 127—128.

7 PRINCIPLES § 2.04 delineates who may “bring an action under this Chapter” and/or “be notified of any participate
as a party in an action filled by another.” PriNcipLEs § 2.04(1).
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bestows relationship rights on four categories of people: legal parents, parents by estoppel,
de facto parents, biological parents who are not legal parents, and any individual who
has custodial rights under an existing parenting plan.® The fourth category, a biological
parent who is not the legal parent, is the most straightforward. A birth mother or sperm
donor who does not intend to be the legal parent but wants to retain, through contract,
certain relationship rights, can do so.” The first category, legal parents, may seem clear
cut, though as the next part makes clear, this category is far more fluid and contextual
than one might initially presume. The other categories codified in Section 2.03 need more
explanation.

A parent by estoppel is someone who (a) lived with the child for at least two years or
since the child’s birth and (b) either reasonably believed he was the biological father of the
child and accepted responsibility as father of the child, found out he was not the biological
father of the child after believing he was but continued to accept responsibilities as the
child’s father, or accepted responsibilities as the child’s parent pursuant to an agreement
with the child’s other parent or parents.!” The parent by estoppel category was created
in order to prevent legal parents from blocking a functional parent’s potential custodial
rights on the basis of biology or legality. For the most part, the PRINCIPLES treat parents by
estoppel and legal parents comparably,'! though parents by estoppel may not hold the full
panoply of constitutional rights that legal parents do.'? Nonetheless, both legal parents and
parents by estoppel have a presumptive right to that amount of custodial time allocated to
legal parents under state law.'” Both also have the right to object if a de facto parent seeks
a majority of the custodial time.'*

A de facto parent is someone who, for not less than two years, lived with the child and,
for reasons other than financial compensation and pursuant to an agreement with the legal
parent to form a parent-child relationship, performed at least as much of the caretaking for
the child as the legal parent performed.'” This category allows people who have developed
a substantial emotional relationship with a child to assert custodial rights. De facto parents
have a form of lesser parental status. They may petition for custodial time, but this right is
temporally limited — they generally must assert it within six months of having lived with

8 Technically, there is a fifth category for individuals who have custodial rights under an existing parenting plan, but
because anyone in this fifth category must have originally fallen into one of the other four categories, a separate
discussion of the fifth category is not necessary.

9 Some ambiguity nonetheless surrounds what constitutes biological parent. Is an egg donor who did not carry
the child to term, or a gestational surrogate who did not provide an egg, a biological parent? The ALI preserves
rights for biological parents who, through prior agreements with the child’s legal parent(s), have retained some
parental rights or responsibilities, PRINCIPLES §$ 2.04(1)(d), 2.18(2)(b), but they do not define biological parent.
See PRINCIPLES § 2.03 cmt. a, Reporter’s Note at 128; § 2.04 cmts. a, e, at 135, 137-138 for definitions.

10 princrpLES § 2.03(1)(b). Ifthe child is under age two, the agreement with the child’s parent must have been formed
prior to the child’s birth. PrRincipLes § 2.03(1)(b)(iii).

11 PrINCIPLES § 2.03 cmt b, at 110 (“A parent by estoppel is afforded all of the privileges of a legal parent under this
Chapter.”).

12 For instance, it is not clear whether a parent by estoppel should be considered a parent for constitutional purposes,
and thereby protected from certain forms of state interference. See Emily Buss, Parental Rights, 88 Va. L. Rev. 635,
642 (2002) (“[T]he ALI gives no indication that the custody proceeding can transform parents by estoppel into the
sort of parents entitled to special constitutional protection under the Due Process Clause. . ..”).

13 PriNcIPLES § 2.08(1)(a) (providing that “a legal parent or a parent by estoppel who has performed a reasonable
share of parenting functions [is entitled to] . . . notless than a presumptive amount of custodial time set by a uniform
rule of statewide application”). See also PRINCIPLES, § 2.03 cmt. f, at 99.

14 princrpLEes § 2.18(1)(a). 15 princrpLEs § 2.03(1)(c).
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the child.'® Unlike parents-by-estoppel, de facto parents cannot assert a right based on
the provision of food or shelter or services; they must have provided caretaking.'” The
PrincrpLEs specifically state that a de facto parent’s entitlement is less than that of a legal
parent or parent by estoppel.'®

B. Obligation Categories for Purposes of Child Support

Chapter 3 of the PRincIPLES outlines who should be held responsible for child support and
how much they should pay. The PrINCIPLES recognize only three categories of potential
obligors: legal parents, parents by estoppel, and people required by state law to support a
child despite termination of their parental rights.'” To make matters particularly confusing
for the uninitiated, the PrincipLES do not define parents by estoppel in Section 3.03 the
same way the PrincIPLEs define parents by estoppel in Section 2.03. Whereas Section
2.03 is designed to prevent a legal parent from barring a nonlegal parent from asserting
custodial rights, Section 3.03 is designed to estop a nonlegal parent from denying a support
obligation.”” Anyone who is estopped from denying a child support obligation under
Section 3.03 is entitled to custodial rights as a parent by estoppel under Section 2.03, but
the obverse does not hold.?! In other words, the obligor is always entitled to rights, but the
rights holder is not always obligated to pay.

The PrincipLEs make very clear that nonlegal parents should only rarely be obligated
to pay child support. The first part of Section 3.03 states that a parenthood by estop-
pel for support purposes should be found only “in exceptional” circumstances, and only
in cases in which the potential obligor’s “affirmative conduct” renders estoppel appro-
priate.”” The drafters were clear that obligation should grow from deliberate action, not
circumstance.”

Thesecond part of Section 3.03 limits even further the circumstances in which a parent by
estoppel can be found for support purposes. Section 3.03(2) discourages the imposition of

16 principLEs § 2.04(1)(c) (imposing a 6 month requirement unless the de facto parent consistently maintained
or attempted to maintain his or her parental relationship since residing with the child). See also PrRINCIPLES
§ 2.04 cmt. d, at 136.

17 Parenting functions include caretaking functions, but they may also encompass providing economic support,
noncaretaking labor for the household, and decision-making. PRINCIPLES § 2.03(6).

18 PrINcTPLES § 2.18(1)(a) (providing that a court “should not allocate the majority of custodial responsibility to a
de facto parent over the objection of a legal parent or a parent by estoppel who is fit and willing”).

Y PrincipLEs § 3.02(1). This last category is probably limited to those rare instances in which a state terminates
someone’s parental rights (probably for reasons of abuse or neglect) but nonetheless demands a support obligation
from that person. PRINCIPLES § 3.02 cmt. b, at 412. In any other instance it would be inconsistent with other
provisions of the PRINCIPLES to make someone pay support for a child without allowing that person to assert
custodial rights. See PRINCIPLES, § 3.03 cmits. d, e, and discussion infra note 21.

20 Compare PRINCIPLES § 2.03 cmt. b, at 110 with PRINcIPLES § 3.03 cmt. a, at 415-16.

21 SeePRINCIPLES § 3.03 cmt d, at 420 (“In some cases estoppel may be mutual, but in other cases it may not be. Whether
the parties are estopped to deny parenthood for the purpose of custodial responsibility is determined by Chapter
2...However, estoppel is always mutual if a child-support obligation is actually imposed under [Chapter 3].”).

22 PriNcIPLES § 3.03(1).

23 PrINcCIPLES § 3.03 cmt. a, at 415. Moreover, by specifically stating that a parent by estoppel for purposes of custody
is not necessarily a parent by estoppel for child support purposes, the drafters must have meant “accepting full
and permanent responsibilities as a parent, pursuant to an agreement with the child’s parent(s),” PRINCIPLES
§2.03(1)(B)(iv), which entitles one to custody rights should not mean the same thing as “affirmative conduct” con-
stituting “an explicit or implicit agreement or undertaking. . . to assume a parental support obligation” PRINCIPLES
§ 3.03(1)(a) which obliges one to pay child support.
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an obligation if the potential obligor did not “[supplant] the child’s opportunity to develop
arelationship with an absent parent and to look to that parent for support.”** Nor should an
obligation be found if there are two other parents “who owe the child a duty of support
and are able and available to provide support.”*

The concern about supplanting the child’s opportunity to develop a relationship with
his or her legal father expressed in Section 3.03(2) parallels, or perhaps gives content to, the
affirmative conduct requirement in Section 3.03(1). It does so, however, without clearly
defining what constitutes action sufficient to warrant an obligation. Although Illustration 2
to Section 3.03 explains that an obligation can be imposed if a stepfather counsels his wife
not to pursue child support against the legal father and urges her to pursue termination of
the legal father’s support obligation,?® the far more likely scenario involves less dramatic
action. Suppose the stepfather simply assumes the duty to support so that the legal mother
does not bother to pursue child support. The stepfather may even say he is happy to
help, which can be true but still fall far short of encouraging the legal parent not to
pursue child support. The stepparent may also develop a bond with the child, though not
because he deliberately tried to exclude the legal father. It is common for the legal father
to simply drift away.”” The nonlegal parent’s “affirmative conduct” in this very common
situation often consists of little more than filling the vacuum left by a legal parent’s absence.
Once established, however, that stepparent relationship can be a powerful and important
presence in both the child’s and the custodial legal parent’s life.”® It is a relationship that
entitles the stepparent to relationship rights as a de facto parent, but apparently does not
entitle the child or his mother to a right of support.

The restrictive conditions under which the PrRincIpLESs are willing to impose obligations
on nonlegal parents demonstrate a desire to rely on extant legal determinations of parental
identity in order to determine child support obligations. Although this might seem like an
appropriate, clear rule — only legal parents should be obligated to pay, an examination of
how the law of parental identity operates shows that the category of “legal parent” is much
messier than one might expect. The Uniform Parentage Act, and virtually all state parentage
acts, presumes certain people to be legal parents. For women, the rule works without
incident most of the time: whoever gives birth to the child is the mother.”” Fatherhood
is, and always has been, more complicated. Most parentage acts incorporate the common
law presumption that a man married to the mother at the time of birth or conception is
the child’s father.’® The man listed on the birth certificate is also often presumed to be

24 PriNcIPLES § 3.03(2)(b). 25 PrINCIPLES § 3.03(2)(c).

26 See PRINCIPLES, § 3.03 illus. 2, at 416.

27 FRANK FURSTENBURG & KATHLEEN MULLAN HARRIS, WHEN FATHERS MATTER / WHY FATHERS MATTER: THE
IMPACT OF PATERNAL INVOLVEMENT ON THE OFFSPRING OF ADOLESCENT MOTHERS IN THE POLITICS OF PREGNANCY:
ADOLESCENT SEX AND PusLIic Poricy 217 (D. Rhode ed. 1993).

28 Children living with stepfathers are more likely to identify their stepfather as part of their family than they are to
identify their biological father as a family member. Frank Furstenburg and Christine Nord, Parenting Apart: Patterns
of Childbearing After Marital Disruption, 47 ]. MARRIAGE & Fam. 893, 899 (1985).

29 Surrogacy arrangements can make motherhood determinations equally complicated. A gestational surrogate may
well not be the genetic mother of a child. An intending mother who gets impregnated using an ovum from another
woman is not a genetic mother either. Almost all of these new arrangements are accompanied by private contracts
that spell out the parental rights of the relevant parties. For the most part, courts accept the legitimacy of these
contracts and let private ordering determine both rights and obligations. See Katharine K. Baker, Bargaining or
Biology: The History and Future of Paternity Law and Parental Status, 14 CorNELLJ. L. & Pus. PoL’y 1, 26-30 (2004).

30 Unif. Parentage Act §§ 204(a)(1) and (2) (2002); 750 ILL. Comp. STAT. 45/5(a)(1) (2003).
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the legal father,”" as is a man who resides with a newborn child and “openly holds out
the child as his natural child.”*? It is not uncommon for these presumptions to clash with
each other or with biological evidence.” In cases where nonbiological presumptions clash,
courts sometimes rely on biological evidence,” but other times they simply make a best
interest of the child determination in order to determine paternity.”> Comparably, in cases
in which there has already been a paternity judgment without genetic testing, courts can
refuse to order such testing even if a legal father has new reason to believe that he is not
the genetic father.”® Thus, neither the rules themselves nor judicial interpretation of those
rules suggest that the “legal parent” is easily defined.

The confusion enveloping legal parentage determinations has important implications
for the PrincipLEs. Although legal parents have custodial rights under the PRINCIPLES,
one’s status as legal parent can change quickly. Section 2.04(1)(e) states that once a person
hasbeen allocated “custodial responsibility or decision-making authority” under chapter 2,
he or she has continued standing to assert custodial rights.”” Contrast this with what occurs
when someone initiates a proceeding as a legal parent and finds out before an adjudication
is final that he is not a legal parent.’® The child support obligation under chapter 3 attaches
automatically at the legal determination of paternity, but thatlegal determination can easily
change after custodial rights have been established. Consequently, someone who received
custodial rights as legal father would retain those rights after a new legal father had been
found but would shed his obligation to pay.

C. Summary

The PrincipLEs create different categories of individuals who may have custody and
visitation rights to children under chapter 2 or financial obligation to children under
chapter 3. The PriNcIPLES give custody and visitation rights to legal parents, biological
parents who contracted for them, de facto parents, and parents by estoppel. Chapter 3
limits financial responsibility almost exclusively to legal parents, with minor allowances
for some parents by estoppel and abusive parents.’” A person who has a right to estop a legal

31 See, e.g., 750 ILL. Comp. STaT 45/5(a)(2) (2003); ALA. CODE §§ 26-17-1 to 26-17-21 (1975); CaL. Fam. CopE
§$ 7611(c)(I) (2004).

32 See, e.g., CaL. Fam. CopE § 7611(d)(2004); CoLo.REV.STAT. § 19-4-105(1)(d) (2003).

33 NAH v. SLS, 9 P.3d 354, 357 (Colo. 2000) (considering the legal fatherhood status of a husband who was identified
on the birth certificate as the father and accepted the child as his own, although genetics testing showed another
man was the biological father); Davis v. La Brec, 549 S.E.2d 76 (Ga. 2001) (Man in a long term relationship with
the mother was named as the father on the birth certificate and obtained full legal custody of the child, but a DNA
test years later proved another man was the biological father); County v. R. K., 757 A.2d 319 (N.]. Super. Ct. Ch.
Div. 2000) (requiring continued child support from a man who signed a voluntary admission of paternity and was
believed to be the father for ten years although a later paternity test revealed he was not).

34 In re Marriage of Rebecca & David R., 62 Cal.Rptr.2d 730 (Cal. Ct. App. 1997).

35 See NAH v. SLS, and Davis v. La Brec, supra note 33.

3 Inre Paternity of Cheryl, 746 N.E.2d 488 (Mass. 2001). 37 princIpPLES § 2.04(1)(e).

38 See In re Roberts, 649 N.E.2d 1344 (Ill. 1995) (concluding that a husband had standing to pursue custody and
visitation even though in the midst of a divorce and custody battle over a child whom the husband and legal father
presumed to be his own, the court determined that the husband was not the legal father of the child; the court
reasoned that the husband had standing in the custody battle because at the initiation of the suit, he was the legal
father).

3 PriNcIPLEs § 3.03. It also provides for the very limited category of parents who are ordered to pay child support
despite the severing of their legal status as parents. See supra note 23.
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parent from contesting his parental status receives custodial rights under the PRINCIPLES
equal to a legal parent,*’ but that same person is not necessarily himself estopped from
denying a support obligation in chapter 3.*! By comparison, a person who was a legal
parent at the time custodial rights were originally determined will always have standing to
assert parental rights, but if that same person loses his status as legal parent, he may well
be relieved of his support obligation.**

The best way to summarize the distinctions between chapter 2 and chapter 3 of the
PrINCIPLES may be to understand how each chapter deals with the concept of legal parent-
age. The comments to child support provisions state that the determination of legal pater-
nity is “a matter outside the scope of these PRincIpLES.”* Presumably, in passing over that
question, the drafters meant to avoid the messy determinations involving competing pre-
sumptions of fatherhood just discussed, but there is at least a partial tautology involved in
doing so. The reason courts determine legal parentage is to determine who has rights and
responsibilities with regard to a child. The purpose of custody and child support provi-
sions of the PRINCIPLES is to determine who has rights and responsibilities with regard to
children. In determining rights and responsibilities, the law determines parenthood. Thus,
in a very practical sense, the purpose of the PRINCIPLES is to determine legal parentage.
How could the very purpose of the PrincipLEs be beyond their scope? The answer to
this question lies in the way in which the PriNcIPLES sever rights and responsibilities.
Traditionally, whoever had rights had responsibilities and the only people who had rights
and responsibilities were parents.** The PRINCIPLES now suggest a very different struc-
ture. People can have rights without having responsibilities, and a determination of legal
parentage really only matters for the imposition of responsibility. The custody provisions
lay out who should be entitled to rights without much care for who the legal parents are.
In doing so, these provisions do a great deal of work in determining who is able to enjoy
the benefits of parenthood and why.*> Parentage determinations are thus not outside the
scope of the custody provisions. The child support provisions, on the other hand, restrict
responsibility to legal parents and those rare individuals who have, in exceptional circum-
stances, willingly agreed to assume full parental responsibilities.’® By leaving it to others,
that is, those deciding legal parentage, to decide who should shoulder the responsibilities
of parenthood,*” the child support provisions ignore the very questions that the custody
provisions resolve.

40 princrpLES § 2.03 cmt. b, at 110. 4 principLEs § 3.03 cmt. d, at 420.

42 PrINCIPLES § 3.03 probably allows a court to impose an obligation on such a man, but it does not compel it. If
the “subsequent” father can support the child, § 3.03(2)(c), and if the “first” father did not actively “supplant[] the
child’s opportunity to develop a relationship” with the “subsequent parent,” § 3.03(2)(b), then the “first” father
should escape obligation.

43 PriNcIPLES § 3.03 cmt. d, at 418.

44 See Katharine Bartlett, Rethinking Parenthood as an Exclusive State: The Need for Legal Alternatives When the Premise
of the Nuclear Family Has Failed, 70 Va. L. Rev. 870, 883 (1984) (“Parents’ rights and duties are ordinarily both
exclusive and indivisible. They are exclusive in that only a child’s legal parents will have rights and duties ordinarily
considered parental; non-parents cannot acquire them. They are indivisible in that each parent, with respect to his
or her own child, will have every right and duty generally available to parents.”).

45 PrincipLES § 2.03(1). Notably, those nontraditional categories of people who are now entitled to parental rights
all have the word “parent” in them:, “parents-by-estoppel,” “de facto parents,” and “biological parents who have a
prior agreement with legal parents.” Id.

46 princrpLEs §§ 3.02, 3.03.

47 The “others” would presumably be the drafters of state parentage acts, the legislators who enact the acts, and the
judges who interpret them.



128 Katharine K. Baker

II. The Implications

Analysis of the different treatment of rights and obligations detailed above reveals curious
inconsistencies and policy choices implicit in the PrincipLES’ framework. The binary
biological ideal is, for the most part, discarded for purposes of custody and visitation rights,
but remains important and normative for purposes of obligation. Functional relationships
are critical for determining custody and visitation rights, but largely irrelevant to support
obligations. The custody and visitation rules increase state participation in child rearing
decisions and emphasize children’s emotional reliance, while the obligation rules eschew
state support for children and discount the need to protect children’s financial reliance.
Moreover, the obligation rules, by making intent to parent relevant for some determinations
of parental obligations, seem to reject their own embrace of extant parentage statutes, while
ignoring the extent to which obligation grows regardless of intent in other provisions of
the PrincrpLEs. This part explores all these tensions.

A. Two-Parent Model

By adopting an expansive view of parental rights, the PRINCIPLES reject the binary parent
model. More than two people can have custody or visitation rights to children. This is
evident not only in the extension of such rights to de facto parents, but in the incorporation
of biological parents who are not legal parents but have an agreement with a legal parent
to reserve some parental rights.”* The PrINCIPLES even contemplate the idea that two
parents could agree to have a third party assume full parental duties and thereby become
a parent-by-estoppel.*’

The child support chapter is far less receptive to the idea of multilateral responsibility. As
discussed, nonlegal parents can only be held responsible in exceptional circumstances and
are particularly unlikely to be held accountable if there are “two [other] parents who owe the
child a duty of support.”*” More practically, the Child-Support Formula adopted in Section
3.05 embodies not only a two-parent norm, but also a two-parents-who-have-shared-a-
household norm. “The marginal expenditure measure requires that a child support obligor
continue to contribute to the marginal support of the child as he would if he were sharing
a home with the child and the other parent.””! The amount a person owes his or her child
is determined by the standard of living the child would enjoy if the obligor were living with
the residential parent and the residential parent was not living with somebody else. This
formula may well reflect the best way to ensure fair and efficient transfer of resources to

48 princrpLEs § 3.03(1)(a).

49 PrincrpLES §§ 2.03(b)(iii) and (iv) suggests that a biological mother and father (who would be the legal parents
of the child) could enter into a coparenting agreement with a third person who agrees to raise the child with full
parental rights and responsibilities. If such an agreement was in place, the third party would acquire parent-by-
estoppel status if he or she had lived with the child since birth or for at least two years. The notes to chapter 2
suggest that it is unlikely that a parent-by-estoppel relationship will be formed if there are two legal parents, but it
is not impossible. PRINCIPLES § 2.03 cmt. a(iii), at 115.

0 PrINCIPLES § 3.03(2)(c).

Sl priNcIpLES § 3.05 cmt. d, at 444. See also PriNcIPLES § 3.05 cmt. f, at 427 (stating that a nonresidential parent
“[has] an interest in contributing no more to the support of a child than if he were living with the child in a two-
parent household, that is, in not being required to pay any more than he would were the family intact.”). See also
PRINCIPLES § 3.05 cmt. e, at 445 (“Base percentages . .. may be selected . .. from estimates of marginal expenditure
on children... in two-parent families.”).
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children born to the binary biological ideal, but it uses as a baseline a non-majoritarian
norm. Children are just as likely nof to live in a family composed of two biologically-related
parents and biological siblings as they are to live within that model.”” Thirty percent of
the children in this country are born to nonmarried mothers.”” To base the entire child
support structure on the binary biological ideal when it is so transparently not reality for
millions of children seems odd.

Allocating responsibility based on this model without considering the behavior and
circumstances that led to the obligation also seems odd. A man who never wanted and
never intended to have a child, but sired one in a one night stand, owes the same amount
of child support as a comparably-earning man who intended to sire and willingly reared
his child. The quality and content of the adult-child relationship that are critical to the
assessment of custody and visitation rights under the PrINCIPLES are irrelevant to the
assessment of obligation. In addition, what the man in the one night stand owes is a
function of an entirely hypothetical situation. Section 3.05 asks a court to determine what
he would contribute if he were living and sharing resources with the mother and child,
despite the fact that he has never lived with the mother or the child.

The drafters assert that this scheme will alleviate the “economic plight of children in
single-parent households,”** for whom the drafters expressed great concern: “[w]idespread
economic inadequacy in one-parent families is not only a grievous harm to children; it
is also an unwise under investment in a vital social resource.”” For sure, though, part of
the grievous harm could be alleviated by simply casting the obligor net wider. The drafters
would not even have to cast it in arbitrary directions. They could simply net in the very
same people who are entitled to custody and visitation rights under the PRINCIPLES.

Such an approach would not only deepen the pool of resources available to children,
it would better reflect parental reality as it is experienced by both adults and children.
In many communities, serial fatherhood is the norm. “The responsibilities of fathers are
carried from one household to the next as [men] migrate from one marriage to the next.
Some men who become stepparents or surrogate parents in a new household often transfer
their loyalties to their new family.””® “For men, marriage and coresidence usually define
responsibilities to children. Regardless of their biological ties to children, men share time
and resources with the children of their wives or female partner.””” Of children who live in
mother-only households, 20 percent live with an adult male.”® Of children that live in
father-only households, 40 percent live with an adult female.”” Of children in single-
parent households generally, another 20 percent live with an adult of the same sex as their
residential parent.®’ Literally millions of children do not live the biological binary parent
ideal but they are living with at least two adults, many of whom will be entitled to parental

52 Stacy Furukawa, U.S. Dep’t of Commerce, Current Population Reports, Series P70, No. 38, The Diverse Living
Arrangements of Children: Summer 1991, at 1 (1994). This study, based on 1991 data, found that only one
out of two children lived with their biological parents and their biological siblings. See also Nancy Dowp, IN
DEErENSE OF SINGLE PARENT FAMILIES (New York University Press, 1997) at 27 (using 1994 data to reach the same
conclusion).

3 National Center for Health Statistics (2003), http://www.nchs/04facts/birthrates.htm (last visited March 6,
2006).

54 priNcIPLES § 3.04 cmt. h, at 429. 55 PRINCIPLES § 3.04 cmt. b, at 424.

56 Furstenburg and Harris, supra note 27, at 217.

57 Judith Seltzer, Consequences of Marital Dissolution For Children, 20 Am. Rev. SocIoL. 235, 237 (1994).

8 Downp, supra note 52, at 28.

¥ 1d. €0 14.



130 Katharine K. Baker

rights.®! The child support provisions ignore these functional relationships and instead
link obligation to determinations of legal parenthood made elsewhere and to a model of
parental relationships that applies to less than half of the children in this country.

B. The Expansion of State Power

In granting relationship rights to nonlegal parents, the PRINCIPLES also endorse an
expanded view of state power. The state has the right to protect a child’s emotional well-
being by ensuring the continuation of certain relationships even if the custodial parent(s)
want to end or diminish the strength of those relationships.®> With this expansion of state
power comes a diminishment of negative parental rights — that is, the right to be free of
state interference in the parent-child relationship.

Others have written about the PrincipLES’ weak allegiance to parental rights.*’ By giving
nonparents rights to petition for custody and decision-making authority, the PRINCIPLES
weaken “the primary role of the parents in the upbringing of their children.”** Traditionally,
parents were protected from state interference into upbringing decisions.®” Only if the state
could prove by clear and convincing evidence that a parent was abusing or neglecting her
children, could the state usurp a parent’s role.® In the famous string of substantive due
process cases announcing parental rights, the justification that emerged for protecting
parental rights rested on the belief that parents, not the state, should socialize children.®”
States would not be particularly good at socializing a diverse population,®® and parents
have a protected interest in socializing their children as they want to.®” Moreover, parents

61 The most recent data suggest that forty-four percent of children who live with a single parent also have another adult
present in the household. U.S. CExsus BuREAU, CURRENT POPULATION REPORTS, CHILDREN’S LIVING ARRANGE-
MENTS AND CHARACTERISTICS: MARCH 2002 5 (2003).

62 Theoretically, the state can do this pursuant to its parens patraie power, which allows the state to act on behalf of
children because children are not fully able to protect themselves. See Prince v. Massachusetts, 321 U.S. 158, 162
(1944).

63 See Buss, supra note 12.

64 Wisconsin v. Yoder, 406 U.S. 205, 232 (1972).

65 Parents had the right to make decisions about discipline, religion, education (within limits), and association. See
Bartlett, supra note 44. Mandatory school attendance laws abridge a parent’s right to not educate his or her child,
but parents are given wide latitude to provide whatever education they want. And, if the parent’s reasoning seems
sound enough, they can be exempted from mandatory school attendance laws. See also Wisconsin v. Yoder, supra
note 64.

66 Santosky v. Kramer 455 U.S. 745 (1982).

67 The string includes Meyer v. Nebraska, 262 U.S. 390 (1923), Pierce v. Society of Sisters, 268 U.S. 510 (1925), Prince
v. Massachusetts, supra note 62; Wisconsin v. Yoder, supra note 64. The Supreme Court’s recent decision, Troxel v.
Granville, 530 U.S. 57 (2000), suggests a much more limited enthusiasm for parental rights.

68 «[ A]ffirmative sponsorship of particular ethical, religious or political beliefs is something we expect the state not to
attempt in a society constitutionally committed to the ideal of individual liberty and freedom of choice.” Bellotti
v. Baird, 443 U.S. 622, 638 (1979). In Meyer v. Nebraska, supra note 67, the Supreme Court noted if the state were
to assume the job of socializing children, the result would be a kind of homogeneity that is “wholly different from
[the individualism] upon which our institutions rest.” Id. at 402. In Moore v. East Cleveland, 431 U.S. 494, 503-04
(1977), the Court observed “[i]t is through the family that we inculcate and pass down many of our most cherished
values, moral and cultural.” See also Bartlett, supra note 44, at 890 (describing the view that protecting parental
rights serves instrumental goals).

%9 Justice Stewart has argued:

If a State were to attempt to force the breakup of a natural family, over the objections of parents and their children,
without some showing of unfitness and for the sole reason that to do so was thought to be in the children’s best
interest, I should have little doubt that the State would have intruded impermissibly on the private realm of family
life which the state cannot enter.
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are likely to know their children best and therefore be best able to act in their children’s
best interest.”’ By allowing nonparents to compete with others to socialize children, the
PrincipLEs diminish the control and the ability of parents to “bring up [a] child in the
way he should go.””!

Arguably, however, the negative parental rights that the substantive due process clause
protects have never extended to nonmarried parents.’> That is because a nonmarried parent
has the positive parental right to invoke the state’s judgment when challenging a decision
of another parent.”” When nonmarried parents disagree, the state must make the very
decisions that negative parental rights prevent the state from making for married parents.”*

The rights that a parent by estoppel or de facto parent asserts under the custody and
visitation provision will likely be asserted against a nonmarried parent, that is, someone
whose negative parental rights are already severely restricted by the positive parental rights
of another parent. Thus, by giving rights to parents by estoppel and de facto parents, the
PRINCIPLES may not be infringing that significantly on a parent’s negative parental rights
because those rights are already compromised by her single status.””

Because the custody and visitation entitlements will emerge in situations in which the
negative parental rights of the parent(s) can already be challenged, they may not pose a
particularlylarge threat to the parenting practices of legal parents. Thereisatleast one group
of parents whose rights are likely to be significantly restricted though, the single custodial
parent who has an absentee-but-still-legal coparent. Ironically, this is the same, often
poor, custodial parent that the comments to child support provisions say we must help.”®
The absentee-but-still legal parent does not usually challenge the parenting decisions of

Smith v. Org. of Foster Families for Equality and Reform, 431 U.S. 816, 86263 (1977) (internal citations omitted).
See also Stephen Gilles, On Educating and Rearing Children: A Parentalist Manifesto, 63 U. CH1. L. REv. 937 (1996)
(arguing that the parental rights doctrine protects critical expressive rights for parents because raising children is
a form of self-expression).

70 Parham v. J. R., 442 U.S. 584, 602 (1979) (stating parents are entitled to a presumption that they are acting in the
best interest of their children.).

71 See Prince v. Massachusetts, 321 U.S. at 164.

72 All of the parents who won in the original parents rights cases, see supra notes 64—71, were married and asserting
their parental rights jointly. The recent case that gave only a lukewarm endorsement to the notion of negative
parental rights, Troxel v. Granville, involved a parent who had never married the father of her children and who
separated from him before he died.

73 See Katharine K. Baker, Property Rules Meet Feminist Needs: Respecting Autonomy by Valuing Connection, 59 OHI1o
St. L. J. 1523, 1545-46 (1998).

74 See, e.g., Mentry v. Mentry, 190 Cal.Rptr. 843, 850 (Cal. Ct. App. 1983) (evaluating decisions about religious
practices); Felton v. Felton, 418 N.E.2d 606, 611 (Mass. 1981); Jarett v. Jarett, 400 N.E.2d 421, 427 (Ill. 1980)
(custodial mother loses custody because of her belief that she need not marry her sexual partner); Peterson v.
Peterson, 434 N.W.2d 732, 737 (S.D. 1989) (explaining that it is up to court to determine “realistic needs of the
children.”). Moreover, the Supreme Court has just held that an unmarried noncustodial father does not have
standing to challenge unconstitutional state practices that affect his daughter, see Elk Grove Village v. Newdow 542
U.S. 1 (2004), although the constitution clearly affords standing to married parents if they proceed together. See
Yoder, supra note 64; Meyer, supra note 67.

75 Tt is unlikely that either parents by estoppel or de facto parents will infringe on the parental prerogatives of married
parents. To be a parent by estoppel, one has to have lived with the child for two years or since birth, and “accepted
full and permanent responsibility as a parent” as part of a coparenting agreement with the child’s parents, see
PriNncIpLEs § 3.03(1)(b)(3). As noted above, it is possible, but not likely, that two married parents would agree to
have a third person accept full and permanent responsibility. To be a de facto parent, one has to have lived with
the child for two years and assumed as great a share of the caretaking functions as the legal parent. PRINCIPLES
§ 2.03(c). Again, it is possible that a married couple would welcome someone like this into their home, but not
particularly likely. Thus, de facto parents are not likely to be competing with married parents either.

76 Supranote 51.
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the custodial single parent because his or her absence precludes it. This absence gives the
custodial single parent freedom, but it also often compels that single parent to look for
caretaking help from a de facto parent.”” The person who (for free) provides that caretaking
help can become a de facto parent and thereby diminish the rights of the single parent.”®

To be sure, there is a certain justice to diminishing the single parent’s rights in these
situations. Ifa parent has asked a nonparent to share caretaking burdens, she may have to be
prepared to share caretaking rights. Moreover, the PRINcCIPLES’ de facto rules sometimes
do little more than curtail the rights of the absentee-but still-legal parent.””

There are other situations in which the assertion of such rights is considerably more
controversial. Painter v. Bannister,” the famed U.S. case, is an example. In Painter, maternal
grandparents who had taken care of their grandson after their daughter’s death were able
to retain custody of the child even after the father asked to have his son back. The case
generated considerable commentary,®’ many people thinking it perfectly appropriate for
the father to ask for help from his in-laws and not at all fair to deprive him of custody years
later. It is clear that the PrincipLES would treat the grandparents in Painter as de facto
parents, with standing to assert a custody claim."

Consider also what would happen if the facts of one of the PRINCIPLES’ examples
changed slightly. Suppose, as Illustration 3 to the child support provisions does, that a
mother has been institutionalized with a mental illness.®” The father has custodial rights
but because of his work schedule, the child resides with his maternal grandmother during
the week (or gets dropped off at grandmother’s before breakfast and picked up after the
child has gone to sleep). The PriNcIPLES state that the grandmother in this situation
would qualify as a de facto parent, while also stressing that as a caretaker, not a parent,
the grandmother “ordinarily, [would have] no duty of support.”®* If the father begins to
disagree with how Grandmother is raising the child or if he remarries and would like to
have the child stay in his home during the day because his new wife is happy to assume
the role of caretaker, the grandmother will be able to challenge his parenting decisions
legally.®

77 De facto parents are also likely to emerge in situations in which one divorced parent remarries a person who assumes
primary caretaking responsibility for a child from the first marriage. In this instance, the relative infringement caused
by the stepparent is small because the custodial parent’s parenting decisions are already subject to challenge by the
other legal parent as a result of the divorce decree.

78 PriNcIPLES §§ 2.03(c), and § 2.03 cmt. b, at 110.

79 The illustration to section 2.18 provides a good example. Three-year-old Perry lived with his mother, Lois, and
grandmother, Glenna, since birth. Lois performed more than half of the caretaking. The legal father, Hank, had
seen Perry only six times and had never provided child support. When Lois went to jail, Glenna had standing as a
de facto parent and could be awarded a majority of the custodial responsibility. See PrRincrpLEs § 2.18 illus. 2, at
386. If she did not have standing, Hank would have had sole rights and responsibility for Perry. Making room for
Glenna to assert rights in this case seems unquestionably sound.

80 Painter v. Bannister, 140 N.W.2d 152 (Iowa 1966).

81 For a discussion of Painters influence, see Gilbert A. Holmes, The Tie That Binds: The Constitutional Rights of
Children to Maintain Relationships with Parent-Like Individuals, 53 Mp. L. Rev 358, 384 (1994).

82 Under the PRINCIPLES there would be a presumption against awarding them a majority of the custodial time, but
they might well end up with custody. Painter lived in California; the Bannisters lived in Iowa. Section 2.18 permits
a court to award a majority of the custodial responsibility to a de facto parent over the objection of a legal parent if
the “available alternatives would cause harm to the child.” PrincipLEs § 2.18(2)(c).

83 See PRINCIPLES § 3.02 illus. 3, at 414. 84 priNcIPLES § 3.02 cmt. g, at414.

8 The grandmother will have standing in any custodial hearing and if the parties disagree, the PRINCIPLES offer
competing guidance: grandmother should not get a majority of the custodial time because she is “only” a de facto
parent, PRINCIPLES § 2.18(a), but if the parties disagree, the court should look to past practices, PRINCIPLES § 2.08.
Past practices suggest that grandmother should get a majority of the custodial time. Thus, it is unclear what the
grandmother would get, but could easily receive substantial custodial time over the wishes of the primary parent.
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Regardless of one’s view of the merits of granting custody or visitation to de facto parents
in these situations, one fact is plain. Giving de facto parents rights increases the state’s
involvement in the child rearing process. The more people who can claim relationship
rights, the more people there are who can petition a court to alter or solidify a custodial
arrangement, and the more courts end up deciding what is in a child’s best interest.

Giving the state authority in these situations and recognizing that the state routinely
exercises its authority in cases involving unmarried parents, evinces the drafters’ comfort
with the state’s participation in child rearing decisions. This expansive view of custody and
visitation rights, coupled with changing norms with regard to marriage and parenting,
means that the state would have ultimate decision-making authority for at least half of
the children in this country.®® The custody provisions soundly endorse this increased state
participation, while the support provisions specifically eschew any increased state financial
responsibility for children.®” The PrincipLEs diffuse parents’ rights without diffusing their
obligation.*®

C. Emotional Over Material Needs

The drafters explicitly acknowledge that their goal in expanding custody and visita-
tion rights in chapter 2 is to protect children’s emotional well-being.*” Embracing an
expansive approach to children’s emotional health while at the same time maintaining
a restricted, traditional approach to children’s financial well-being suggests one of two
things: Either the drafters thought children’s emotional health was more important than
their financial health or they thought diminishment of traditional parental rights was
not as significant a state interference as imposing financial obligation on nontraditional
parents.

Consider Illustration 4 in chapter 3 of the PriNncIpPLES, precisely the kind of scenario
in which someone is likely to have custody or visitation rights as de facto parent under
chapter 2, but not have financial responsibility for a child under chapter 3. Fred, a widowed
father of two, cohabited with Allen for five years before separating.’’ During their cohabi-
tation Fred and Allen shared their earnings and the children benefited from the increased
household income. Assume also that Fred and Allen shared caretaking responsibilities,
with Allen doing as much as Fred.”" Allen would have custodial rights as a de facto par-
ent’” but, absent “affirmative conduct [indicating] . ..an agreement to assume a parental
support obligation” and even then only in “exceptional” circumstances, Allen would not
be responsible for any child support.”

86 See supra note note 2. 87 See supra note note 20.

88 The state could diffuse parents’ obligation either by assuming some of the support duty itself, as virtually every
other industrialized country does, or by imposing support obligations on the people who are dissipating traditional
rights. See Social Security Administration, Research Report #65, SSA Publication No. 13-11805, Social Security
Programs Throughout the World — 1997 xxvi XX—XXXV, XXVi.

89 PrINCIPLES § 2.02 cmt. e, at 98 (“The continuity of existing parent-child attachments after the break-up of a family
unit is a factor critical to the child’s well-being. Such attachments are thought to affect the child’s sense of identity
and later ability to trust and form healthy relationships.”).

9 princrpLEs § 3.03 illus. 4, at 417.

%1 There could be any of a number of reasons for this, including the rather benign one that Allen’s schedule afforded
him more flexibility and therefore it was easier for him to attend to the children’s schedules.

92 PrINCIPLES § 2.03(c).

93 See PRINCTPLES § 3.03(1). The Comments state that Allen is not responsible for child support even though Fred is
a widower. There is no other parent available to provide support, Illust. 4.
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Perhaps this makes sense because a child’s emotional well-being is simply more impor-
tant than his material well-being. Generations of happy, productive people who were raised
without many resources by loving parents or other adults might compel such a conclusion.
Itis odd, though, that the PrincIPLES do not cite any data supporting this conclusion, nor
do they even mention that they are treating emotional relationships as more important
than financial ones. Perhaps then the PRINCIPLES rest on another premise: that, regardless
of what actually is more important to the child, the child perceives the emotional rela-
tionship as more important. In other words, the child relies on the emotional relationship
in an important psychological sense. Various scholars have advanced this argument in
advocating for expansive notions of parenthood.”* The problem with this as a rationale
for the PrINCIPLES is that the custody and visitation provisions specifically reject reliance
as a rationale. The “focus [is] on function, rather than on detrimental reliance.”” To the
extent that the custody provisions invoke a concept other than function, they suggest that
the “expectation of the parties” as to the relationship’s continuance can be relevant.”® Why
not, then, ground a continuing support obligation on function and expectation also? If the
concern is consistency, certainly Fred’s children will experience more consistency if they
can count on some financial assistance from Allen, rather than suffer a significant decline
in their standard of living.”” Empirical work underscores that it is the relative decline in
income, rather than the absolute income level, that is most likely to hurt children.”® The
recent trend among courts that impose support obligations on nontraditional parents has
been to look to the extent of reliance by the child, the custodial parent, or both.”” The
PrINCIPLES reject this trend. By refusing to let obligation grow out of function, reliance,
or expectation, the PRINCIPLEs preference emotional connections over financial ones
without giving a reason why.

Perhaps, then the drafters simply thought it less intrusive for the state to interfere with
traditional parental rights than it was for the state to impose nontraditional obligations.
The liberty taken from traditional parents by diminishing their rights might be seen as

94 See Bartlett, supra note 44 at 903-906; Naomi Cahn, Reframing Child Custody Decision-Making, 58 On1o St.L]. 1,
49-50 (1997).

% PriNcIPLES § 2.03 cmt. b, at 110 (“While these circumstances typically contain a component of reliance by the
individual claiming parent status, the goal of the Chapter is to protect parent-child relationship presumed to have
developed under these various circumstances rather than reliance itself. Accordingly, the requirements of Section
2.03(1)(b) focus on function, rather than on detrimental reliance.”).

% principLEs § 2.03 cmt. (b)(ii), at 112.

97 Judith Seltzer, Consequences of Marital Dissolution for Children, 10 Am Rev. Sociol. 235, 250 (1994) (“Stepfathers
are an important source of children’s income. .. Children who live with stepfathers generally benefit from these
men’s investments in improved housing and neighborhood location and from step father contributions to daily
needs.”).

%8 See MCLANAHAN & SANDEEUR, supra note 2, at 94 (“These finding provide strong evidence that it is not just low
income per se but the loss of economic resources associated with family disruption that is a major source of lower
achievement of children of divorce.”). See also J. S. WALLERSTEIN & J. B. KELLY, SURVIVING THE BrREAK-UP: How
CHILDREN AND PARENTS COPE WITH D1vOoRrcE (1980) and J. S. WALLERSTEIN & S. BLAKESLEE, SECOND CHANCES:
MEN, WOMEN AND CHILDREN A DECADE AFTER DIVORCE (1990) (noting that children feel and resent the sense of
loss associated with the decreased standard of living after separation).

% In re Paternity of Cheryl, supra note 36, (“Cheryl knew and relied on [the man who had been supporting her]
as her father”); Monmouth County v. RK,, 757 A2d 319, 331 (NJ Super. Ct. Ch. Div 2000) (“[child] has been
financially reliant upon [man who had been supporting her]”); Wright v. Newman, 467 S.E.2d 533, 535 (Georgia
1996) (finding both mother and child “relied upon [man’s] promise to their detriment”); Markov v. Markov, 758
A.2d 75, 83 (Md. 2000)(“[I]t is incumbent upon Appellee.. . . to prove sufficiently that her reliance upon Appellant’s
prior conduct and verbal representations has resulted in a. . .loss.”).
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less important than the property taken from nontraditional parents if the state imposed a
child support obligation on them. Construing the relationship of rights and obligation in
this way, particularly in light of the fact that divorce and nonmarital births have already
dissipated the strength of parental rights, may make some sense. But this construction
actually reverses both traditional liberal thinking and more contemporary communitarian
thinking. John Locke observed, “[t]he power...that parents have over their children,
[arises] from that duty which is incumbent on them, to take care of their offspring during
the imperfect state of childhood.”'?’ In other words, the duty comes first. One has rights
to bring up the child “in the way he should go”'! because one has an obligation to the
child. Hegel reached the same conclusion, writing that what gave parents the right to their
children’s services was the parents’ obligation to provide for them.!%” This tether between
rights and responsibilities is also a common feature of communitarian thinking. Amitai
Etzioni contends that the rights that society bestows on its members “requires community
members to live up to their social responsibilities.”'*’

For sure, Locke and Hegel viewed rights to children in very different terms than we do
today. Children no longer provide parents with the kind of services that they once did.'"*
Nonetheless, as every person who fights for custodial privileges will attest, children are
still critically valuable resources, not just to society but also to the individuals who wish
to maintain relationships. Being able to take a child to the park may be the modern day
equivalent of being able to use a child’s labor on the farm, but in both cases the adult
gains value from the child. The PrincipLES ignore the foundational thinking about the
relationship between rights and responsibilities.

The only explicit reason the PrRiNncIPLES give for inverting the traditional relationship
between rights and obligations emerges from a close reading of the Reporter’s Notes,
which cite Miller v. Miller, a New Jersey case.'’” There, the court explained that imposing
a support obligation on stepparents would discourage too many people from becoming
stepparents.'’® In other words, if Allen is worried that he might someday be responsible
for child support, he will never move in with Fred and start supporting his children. The
children then will lose both the temporary support that Allen can provide and the chance
for long term support that Allen would provide if he and Fred stayed together.

There are several problems with this rationale. First, it is not at all clear that potential
stepparents’ demand curves are as elastic as the reasoning suggests. When someone moves
in with or marries another adult with children, potential future liability is often a distantand
not particularly relevant concern. Common experience and available data suggest people
are wildly optimistic about relationships in their early stages.'”” The drafters’ own call
for scrutiny of prenuptial agreements in the PRINCIPLES is based on people’s tendency to
overvalue present benefits, over-discount future benefits, and treat low probability events

100 jorN LocKE, 2 Two TREATISES OF GOVERNMENT § 58 308 (Laslett, ed.)(1988).

101 prince v. Massachusetts, 321 U.S. 158, 164 (1944).

102 GeorG WiLHELM FREDRICH HEGEL, ELEMENTS OF THE PHILOSOPHY OF RIGHT 174 (A. Wood, ed. 1991).

103 Amitai Etzioni, The Responsive Community: A Communitarian Perspective, 199 AM Socro. Rev. 1, 9 (1996).

104 Naomi Cahn, Perfect Substitutes or the Real Thing, 52 DUkE L. J. 1077, 1988 (2003) (finding children were econom-
ically valuable until the middle of the 19th century).

105 principLES § 3.03 cmt. b, reporter’s note at 420 (citing Miller v. Miller, 478 A.2d 351 (N.J. 1984)).

106 Miller, supra note.

107 Tynn A. Baker & Robert E. Emery, When Every Relationship is Above Average: Perceptions and Expectations of Divorce
at the Time of Marriage, 17 Law & Hum. BEnAv. 439, 443 (1993).
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as having zero probability.'’® If potential stepparents behave like everyone else, they will
heavily discount the chances of breaking up and so are unlikely to be dissuaded by any
potential child support obligation that might result.

Second, the Miller logic assumes that the potential obligors care more about foregoing
obligation than embracing rights. The chance to live with and provide for children allows
potential obligors to enjoy all of the relationship benefits that lead adults to fight for
custodial privileges in chapter 2. Some courts that have imposed child support obligations
on nonlegal parents have done so precisely because the nonlegal parent enjoyed the benefits
of parenthood.'” The PrINCIPLES reject this rights/obligation trade-off for fear that too
few people will enter into relationships with children if they are worried about future
liability. One wonders, however, why the drafters are so eager to award someone custody
or visitation rights if that same person would not have developed the relationship had
she known that there might be a financial cost. How strong can a person’s emotional
commitment to a relationship be if she would let its financial implications dictate her
decision to start it or stay in it?

In sum, the preference for protecting children’s emotional interests over their financial
interests is inconsistent with liberal and communitarian thinking about the relationship
between parental rights and obligations, and seems somewhat blind to the recognition
that the very same concerns for consistency and expectation that underlie the expansion
of custody and visitation rights could support the expansion of financial obligation. It also
assumes, without support, that potential future obligation will significantly detract from
one’s willingness to parent a child.

D. Obligation From Volition

The PrINCIPLES reject the idea that obligation can flow from functional relationship,
but endorse the idea that obligation can flow from an express intent to provide support.
To impose a support obligation under the PRINCIPLES, a court must find “affirmative
conduct,” and a clear agreement to assume the support obligation either before or after
the child’s birth.!!” Marriage or cohabitation at the time of the child’s birth, coupled with
affirmative conduct, can also trigger responsibility.''! Agreeing to marry or cohabit with
a pregnant woman serves as a proxy for agreeing to support the child. For the most part,
the intent to agree to support a child must be obvious to all concerned.''?

Initially, this may seem like a sensible structure for parental obligation. The law should
bind as parents only those people who agree to be parents. If one does not intend to be
a parent to a child, one should not be saddled with the obligations of a parent. Further

108 princIPLES § 7.05 cmt. b, at 986.

109 See Wade v. Wade, 536 So.2d 1158 (Fla. Dist. Ct. App. 1988) (finding “the benefits of his representations as the
child’s father, including the child’s love and affection, his status as father...and the community’s recognition of
him as the father” justify imposing a support obligation.); Gonzalez v. Andreas, 369 A.2d 416, 418 (Pa. Super. Ct.
1976).

110 Section 3.03(1) requires “an explicit or implicit agreement or undertaking by the person to assume a parental
support obligation to the child.” Section 3.03(1)(c) requires that the child be “conceived pursuant to an agreement
between the person and the child’s parent that they would share responsibility for raising the child.”

U1 principLEs § 3.03(1)(b).

112 The PriNcIPLES intimate that one need not make one’s intent explicit. An “implicit agreement or undertaking
to assume a parental support obligation” can make a person responsible in exceptional circumstances, but that
implicit agreement still has to involve “affirmative conduct.” PriNcIPLES § 3.03(1)(a). As discussed earlier, just
what constitutes “affirmative conduct” is an open question. See supra text accompanying notes 22-23. “Exceptional”
circumstances probably include those in which a second parent is not available.
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scrutiny reveals the limitations of this notion. The PRINCIPLES’ reliance on notions of legal
paternity in the support provisions strongly suggest that intent should not be determinative
of parenthood and intent can be trumped if there is another parent in the picture.''”
Moreover, other sections of the PrRiNcCIPLES suggest that obligation can and should grow
from function as well as intent.

First, fatherhood based on intent for support purposes is inconsistent with the
PrincIpLES’ reliance on extant notions of legal and biological parenthood.!'* Traditional
paternity rules have never required a finding of intent to parent or intent to provide sup-
portbefore saddling someone with child support payments. For unmarried men, biological
connection, not intent, was traditionally and still is the single most important factor in
determining paternity. Boys who are statutorily raped''” and men whose partners lie to
them about their use of birth control'!® are held responsible for child support despite the
fact that they had no intent to parent. The justification for these rules is usually that the
right to child support is the child’s right and therefore the mother’s malfeasance should
not defeat the child’s right to support.'!” In one recent case, a Florida man entered into
a “Preconception Agreement” with his partner before having intercourse. In the Agree-
ment, she promised not to identify him as the father or sue him for paternity.''® He was
nonetheless held responsible for child support after a paternity adjudication because, the
court held, “the rights of support and meaningful relationship belong to the child, not
the parent; therefore neither parent can bargain away those rights.” It is hard to imagine a
more complete rejection of intent as a basis of parenthood.

To be fair, the PriNcIPLES’ reliance on intent to determine obligation is consistent
with one growing segment of parentage cases, those involving assisted reproduction. For
children born as a result of any process other than heterosexual intercourse, preconception
intent is emerging as the predominant paradigm for determining parentage.'"” If friends get
together and informally agree that one will donate sperm so that the other can get pregnant,
the preconception intent of the parties, as manifested in explicit or implicit agreements,
governs who will be held financially responsible.'?’ If parties sign a surrogacy contract or
participate in another arrangement that relies on the variety of reproductive technologies
now available, most courts enforce those contracts in the name of respecting the parties’
intent.'?! Thus, the reproductive process is critical to determining whether intent to parent

13 priNcIPLES § 3.03 cmt. d, reporter’s note at 421.

114 According to most state parentage acts, legal and biological paternity goes hand in hand. The biological father is
the legal father. Courts often reject this tautology, however, in an effort to award the “better” father with parental
rights. See supra notes 33-38 and accompanying text.

115 Kansas ex. rel. Hermesmann v. Sayer, 847 P.2d 1273 (Kan. 1993); San Luis Obispo v. Nathaniel J., n. 57 Cal. Rptr.
2d 843 (Cal. Ct. App. 1996); Mercer County Dep’t of Social Servs. on behalf of Imogene T. v. Alf M., 589 N.Y.S.2d
288 (N.Y. Misc., 1992).

116 Wallis v. Smith, 22 P.3d 682 (N.M. 2001) (holding father cannot sue in tort to recover compensatory damages
stemming from girlfriend’s misrepresentation about birth control); Moorman v. Walker, 773 P.2d 887, 889 (Wash.
1989); Pamela P. v. Frank S., 449 N.E.2d 7134, 715 (N.Y. 1983).

117 See supra notes 114—115.

118 Budnick v. Silverman, 805 So.2d 1112, 1113 (Fla. Dist. Ct. App. 2002).

119 See Baker, supra note 29, at 26-28.

120 See R.C. v. J.R. 129 P.2d 27 (Colo. 1989) (reviewing the legal commentary on the subject and most of the decided
cases, and holding that the determinative question for support purposes is whether the sperm donor and the mother
“at the time of insemination agree that [the sperm donor] will be the natural father.”).

12 See Johnson v. Calvert, 851 P.2d 776 (Cal. 1993); McDonald v. McDonald, 608 N.Y.$.2d 477 (N.Y. App. Div. 1994).
See also John Lawrence Hill, What does it Mean to be a Parent? The Claims of Biology as the Basis for Parental Rights,
66 N.Y.U. L. Rev. 353 (1991); Lori Andrews, Legal and Ethical Aspects of New Reproductive Technologies, 29 CLIN.
OBSTET. & GYN. 190 (1986). But see Marsha Garrison, Law Making for Baby Making: An Interpretive Approach to
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matters. For babies born the old-fashioned way, as in Budnick, intent to parent is irrelevant.
For babies born the modern way, as with surrogacy or artificial insemination, intent to
parent is determinative. By relying so heavily on extant legal definitions of paternity,
the PrRiNcIPLES embrace this inconsistency. Parentage statutes continue to use blood and
presumptions and “Best Interest of the Child” determinations,'*” none of which necessarily
measure intent, while reproductive technology contracts and the exceptional circumstances
contemplated by the PriNcIPLES rely on intent to determine parental obligation.

Also, relying on intent seems inconsistent with the PRINCIPLES’ position that a nontra-
ditional parent should not be liable for child support if there is another source of income
for the child. The PriNcCIPLES caution against finding a support obligation if “the child
otherwise has two parents who owe the child a duty of support and are able and avail-
able to provide support.”'?* It is not clear, from either a child-centered perspective or an
obligor-centered perspective, why this alternative source of revenue should be relevant to
the responsibility of the volitional actor.

From a child-centered perspective, the potential parent by estoppel may be providing
critical amounts of support before the adults break up. As discussed earlier, a stepparent
or cohabitant can provide a child with a standard of living to which the child becomes
accustomed and the loss of which could cause the child significant harm.!?* Another legal
parent who is “able and available to provide support” may be able to provide only a fraction
of what the potential parent-by-estoppel can provide.'?> This difference in the ability to
provide appears to make little difference to the drafters.

From an obligor-centered perspective, the support duty seems arbitrary, despite its
volitional character. One’s ultimate responsibility depends not on what others relied on
or on what one promised or actually did. It depends on the availability of another payor
whom one likely does not know and may never have met. Consider the not-so-uncommon
situation ofa man who finds out that he is not the biological father of his wife’s or girlfriend’s
child.'?® He can accept that child as his own, provide for the child financially, develop or
continue a relationship with the child, and still be relieved of obligation if the biological
father surfaces.'”’ If the biological father does not surface, he can be held responsible. His
obligation is based largely on the chance finding of the biological parent.

Finally, chapter 3’s insistence on volition is inconsistent with the treatment of obliga-
tion elsewhere in the PrincipLEs. The domestic partnership provisions allow obligation
between cohabitants to grow from either “losses that arise from the changes in life oppor-
tunities and expectations caused by the adjustments individuals ordinarily make over
the course of a relationship”'?® or from “disparities in the financial impact of a short

the Determination of Legal Parentage, 113 Harv. L. REv. 835 (2000) (arguing that parental determinations in cases
of reproductive technologies should be governed by existing family law rules, many of which do not honor intent).

122 See supra notes 30-36. 123 princrpLES § 3.03(2).

124 See supra note 98.

125 The amount an obligor owes is based on what the obligor earns. If the legal parent does not have much, there is not
much to get from him. See § 3.05(3).

126 See, e.g., Markov v. Markov, supra note 99 (considering the support obligation of a husband who did not know he
was not the biological father of twins born 10 months into the marriage; In re Cheryl, supra note 36 (considering
the support duties of an ex-boyfriend who was told and believed that he was the biological father of the child).

127 See Markov v. Markov, supra note 99 (finding that the husband’s responsibility for child support depends on
whether the biological father can be found); Monmouth County v. R. K., supra note 99, citing Miller v. Miller, supra
note 105.

128 princrpLEs § 6.02(1)(b)(ii).
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relationship on the partners’ post separation [sic] lives.”'?’ Thus, a former cohabitant can
incur an ongoing duty of support despite having never manifested an intent to assume that
obligation. This is so because the PRINCIPLES recognize that adults adjust their lives and
expectations in the course of sharing a household with someone. This chapter endorses the
view that the law should mitigate some of the harshness that can follow when a household
breaks up, regardless of whether the parties agreed to provide for each other after they
separated. Tronically, this means that it is actually easier under the PRINCIPLES to become
obligated to an adult who theoretically has some ability to provide for him or herself, than
it is to become obligated to a child who has no such ability.

III. Conclusion

In embracing the case-by-case functional approach to custody and visitation rights, the
PrINCIPLES quote a Maryland court with approval: “Formula or computer solutions in
child custody matters are impossible because of the unique character of each case and
the subjective nature of the evaluation and decisions that must be made.”'*" The drafters
offer no reason for why particular obligations are rooted less in unique or subjective fac-
tors than are custody decisions, but as the foregoing makes clear, the PRINCIPLES clearly
reject the case-by-case functional approach to child support obligations. Severing the
approach to rights and responsibilities in this way, even if done without explanation,
may nonetheless make sound, risk-averse policy sense. If the state is unwilling to accept
responsibility; if men will not form relationships with women or children if those relation-
ships could lead to obligation; if policy makers have so little faith in judges’ ability to make
case-by-case support determinations, then the PrincipLES’ approach may be the best
option.

The most straightforward way to alleviate the harm done by too few financial resources
for children would be for the United States, like almost all industrialized countries, to
develop a more comprehensive system of state support for children. This kind of system
would correspond to the PRINCIPLES’ expansion of state control over child rearing deci-
sions in its custody and visitation provisions. Politically, though, as the drafters acknowl-
edge, the United States is a long, long way from accepting significantly more communal
responsibility for children.'”! Tinkering with the traditional approach to child support
obligations without enlisting the state as a guarantor in the end may be simply too risky.

Moreover, once a child support system ceases holding traditional parents automatically
accountable and starts relying instead on notions of function, expectation, reliance, or
intent, it runs the risk that no one other than a primary parent will actually incur the
legal obligation to support a child. Perhaps, as the Miller court warned with respect to
stepparents, nonbiological fathers will not marry or move in with women who already have
children. Perhaps men will cease providing for children in the way they do now. Perhaps
grandparents, like the Bannisters, and grandmothers everywhere will cease forming bonds
with children out of fear that such bonds will lead to financial obligations. If these fears are
realistic, then the PRINCIPLES’ asymmetric approach to rights and obligation may protect
children in the best way we can. That is, we protect children’s emotional expectations

129 princrpLEs § 6.02(1)(b)(iii). 130 prINcIPLES § 2.02 cmt. ¢, reporter’s note at 104.
131 See PRINCIPLES § 3.04 cmt. g, at 429 (“What distinguishes the United States from other wealthy western countries
is its disinclination to act as a primary guarantor of children’s economic adequacy.”).
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and not their financial ones because the protection of their financial expectations would
undermine the very existence of potential emotional relationships.

A support system based more on notions of function, expectation, or reliance, would
also require a return to less mechanistic measures of obligation. The binary parent formula
offered in the PriNCIPLES may be based on an idealized and unrealistic binary biologi-
cal model of parenthood but, like all child-support formulas adopted in the last thirty
years, it takes away the discretion and bias that led to wildly inconsistent and often unac-
ceptably small child support awards.'*? Premising a support system on function, reliance,
or expectation would require tailoring different support awards to reflect the extent of
function, reliance, and expectation. This type of case-by-case analysis would preclude
the use of formulas. It might be that we have so little faith in the judiciary’s ability to
formulate and enforce case-specific orders that we are better off living with formulas
based on counterfactual norms than with theories of support based on parenthood as
lived.

The rigidity of the ALI’s proposed model does diminish the likelihood that the par-
ties, negotiating on their own, will trade custody for support. A bright line rule with
regard to support, like the one offered in the PrincIpPLES, reduces the opportunities for
strategic bargaining. Although the comments barely acknowledge this concern it may have
played a role in their strict allegiance to a formula.'* There are several ways to expand
or incorporate certain formulas (thus reducing strategic behavior) while recognizing the
heterogeneous nature of contemporary parenthood, however. First, the formula could still
be used in situations involving the binary biological ideal or in all divorce proceedings.
Second, alternative models that allocated responsibility based on a percentage of cus-
tody or visitation time would provide enough clarity to reduce strategic bargaining while
incorporating different theories of obligation. Third, states could adopt a presumption
in favor of a primary formula, but allow that presumption to be overcome in the type
of cases that lead to multiple parenthood under the PrRiNcIPLES’ custody and visitation
provisions. In short, it is perfectly possible to minimize strategic behavior with regard
to bargaining over custody, without forgoing multiple nontraditional sources of parental
obligation.

Finally, the PrincipLES” ambivalent treatment of intent to provide support for a child
may be necessary in light of the uncertainty surrounding men’s behavior in the absence of
biological obligation. Embracing intent as the standard by which society should determine
parenthood — the way courts now do in the reproductive technology area and the way
the PriNcIPLES reluctantly do by allowing affirmative conduct plus agreement to lead to
obligation — may erode traditional paternity law. Traditional paternity law roots obligation
in genetic connection. If the law uses intent, not blood, as the lynchpin of parenthood, then
some men could escape parental obligation. Men who are unwilling to forego reproductive
sex but have no intent to parent can currently be held responsible for child support. If we
dispensed with biology, these men could have reproductive sex without having to worry
about supporting any child who results. Of course, currently, most of these men probably

132 See Nancy Thoennes et. al., The Impact of Child-Support Guidelines on Award Adequacy, Award Availability and Case

Processing Efficiency, 25 Fam. L.Q. 325, 326 (1991) (citing studies).

133 [llustration 3 in Section 3.13 does mention the problem with bargaining, but suggests that the strong presumptions
with regard to custody and visitation in chapter 2 diminish the likelihood of oppressive bargaining. As long as the
presumption in chapter 2 is solid enough, there is less need to worry about parties bargaining away child support
in return for custody.
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end up living with and fathering either their own biological issue or someone else’s.'**

A child support system rooted in function, reliance, or expectation would still find these
men responsible, but it might be seen as too risky.

k sk sk

Changes in both social norms and technology have altered, fundamentally, how people
become and function as parents. It defies reality to assume that children will be cared or
provided for within the confines of a binary biological norm. The binary biological model
may still express our ideal but it does not reflect our world. The custody and visitation
provisions of the PrINCIPLES embrace this reality. In contrast, the PriNcipLES’ child
support provisions hold on tight to the traditional ideal, unwilling to answer the question
of what should make someone responsible for a child, and perhaps fearful of how little
support a child would actually receive if our child support system embraced the truth
about contemporary parenting.

I'd like to thank the contributors to this volume for helpful comments and suggestions.

134 oo Furstenburg and Nord, supra note 27, at 903; Dowb, supra note 52.



7 Paying to Stay Home: On Competing Notions of Fairness
and the Imputation of Income

Mark Strasser

The PrincipLEs’ child support provisions' try to respect and give weight to the interests
of the parents while minimizing damage to the child or children at issue. The result is an
impressive, balanced treatment in an area fraught with difficulty. This chapter focuses on
one specific issue which helps illustrate some of the competing interests and rationales
which are involved when decisions about child support must be made — namely, the
conditions under which the ALI and various jurisdictions in the United States believe
income should be imputed to a stay-at-home parent.

A number of important, competing considerations are at issue when deciding income
attribution questions. As a general matter, jurisdictions believe that children should not
be put at a disadvantage merely because their parents are no longer living together.” They
also believe that where practicable all parents should maintain close relationships with and
contribute to the support of their children.” In many instances, these goals conflict and
compromises must be reached. It is not surprising, then, that different jurisdictions reach
different conclusions about how to weigh these sometimes competing considerations and
thus have adopted different policies with respect to when income should be attributed to
a stay-at-home parent.

One confusing aspect of the ALI proposal is that the reasons offered in support do
not fit tightly with the drafters’ recommendations.” While sensible and legitimate, the
considerations articulated by the drafters support both the policy proposed and a number
of other policies. One cannot help but suspect that the real reasons underpinning the
ALT’s particular recommendations were not articulated. While it would be too much to
ask for all of the reasons and their respective weights to be clearly and explicitly articulated,
the recommendations may have been more persuasive had the drafters spelled out the
justifications more fully.

The difficulty created by failing to spell out all of this more clearly is that a large number
of different policies take the considerations identified by the drafters into account to a
greater or lesser degree. Without an explicit weighting or a more detailed discussion of

I PrincrpLEs ch. 3.

2 See In re Marriage of Rottscheit, 664 N.W.2d 525, 530 (Wis. 2003) (explaining that the purpose of child support is
to ensure to the degree possible that a child’s standard of living will not be adversely affected because the parents
are no longer living together).

3 See Kay v. Ludwig, 686 N.W.2d 619 (Neb. Ct. App. 2004) (discussing legislative finding that it is in the best interests
of the child to have ongoing involvement in the life of the child by both parents).

4 See infra Part II(B) and accompanying text. > See infra Part 11 and accompanying text.
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how to balance some of these considerations, the jurisdictions deciding whether or how
to modify existing policy are not aided in deciding which policy to adopt.

Part I of this chapter discusses the conditions under which income will be imputed to
a stay-at-home parent, focusing on the respects in which residential and nonresidential
parents are treated dissimilarly. Part IT discusses the ALT’s rationales for its policy proposals,
suggesting that the rationales do not justify choosing the recommended policies rather than
any of a host of alternatives, which factor in the same considerations, although giving them
somewhat different weights. The chapter concludes that, while the ALI has pointed to many
of the relevant considerations, it has provided too little guidance with respect to how these
competing considerations should be balanced against each other, leaving that very difficult
task for others.

I. Imputation of Income to Stay-at-Home Parents

The PrincipLEs’ child support provisions discuss the conditions under which it is appro-
priate to impute income to a parent, offering a number of recommendations about what
to do when a parent is underemployed or unemployed. The intuitions behind the recom-
mendations are eminently sensible, for example, that individuals who seek retraining to
better provide for their children should not be prevented from doing so,® or that individ-
uals who refuse to work in order to avoid paying child support should not be rewarded
by being excused from paying that support.” Notwithstanding the reasonableness of these
intuitions, one might nonetheless disagree with some of the particulars of the policies
suggested. Courts and legislatures sometimes take approaches to these issues which differ
from that of the ALI, atleast in part, because of different emphases on different policy goals.

A. When May Income Be Imputed?

The PrincipLEs’ child support provisions suggest that as a general matter it is appropriate
to attribute income to a parent if “the court finds that a parent is voluntarily unemployed
or underemployed.”® As an initial matter, it may be helpful to consider what would count
as being unemployed or underemployed. An individual who is not earning money will be
considered unemployed whether that individual is taking care of children or ill parents,’
or spending time in other ways the individual finds valuable.'” An individual who earns
less money than that person might reasonably be expected to earn might be viewed as

6 Cf. Stufflebean v. Stufflebean, 941 S.W.2d 844, 847 (Mo. Ct. App. 1997) (“To prohibit a custodial parent who
is attending school from having her child care expenses considered for child support purposes would, in effect,
discourage a custodial parent from attending college to better equip herself to obtain employment and, thus,
eventually contribute to the support of the children.”).

7 Cf. id. at 846 (“A spouse may not escape responsibility to her or her minor children by deliberately limiting his or
her work to reduce income.”) (citing Jensen v. Jensen, 877 S.W.2d 131, 136 (Mo. Ct. App. 1994)).

8 PrINCIPLES § 3.14(5), at 521.

9 See In re Z.B.P., 109 S.W.3d 772, 783 (Tex. Ct. App. 2003) (“The evidence showed that part of the reason for her
unemployment was that she took care of her elderly and sick parents who lived next door.”).

10 SeePharo v. Trice, 711 S.W.2d 282, 284 (Tex. Ct. App. 1986) (Pharo “currently spends her time researching genealogy,
working with the library, working with the Dallas Medical County Medical Auxiliary, playing tennis, being involved
with the Park Cities Tennis Association, and helping a friend put together a cookbook.”).
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underemployed — for example, spending too few hours at work'' or, perhaps, working at
a different, less well-paying job even if working full time.'”

If a parent is unemployed or underemployed, “the court may impute income to the
parent on the basis of the parent’s demonstrated earning capacity,” or if “there is no
reliable basis for earnings, gainful earnings may be imputed at the prevailing minimum
wage.”!> However, certain exceptions applicable to both residential and nonresidential
parents are offered when, for example, the parents seek retraining to make themselves
more marketable.'* In addition, there are separate exceptions applicable only to residential
parents.'”

B. Special Exceptions for Residential Parents

Section 3.15 of the PriNcIPLES discusses the limitations on attribution to residential
parents, stating:

The child support rules should provide that the court may impute income to the residen-
tial parent... [w]hen the residential parent is not caring for a child of the parties under
the age of six and is earning less than the parent could reasonably earn considering the
parent’s residential responsibility for the children of the parties.'®

Thus, the PrINcIPLES suggest that residential parents should not have income imputed
when either of two conditions applies:

(a) The residential parent cares for a child of the parties under the age of six, or
(b) The residential parent earns all that might reasonably be expected, given the parent’s
residential duties.

Condition (a) is self-explanatory. Indeed, the provision proposes an absolute ban on
the imputation of income to residential parents if the child to be benefited by the order has
not yet reached school age.'” The drafters do not wish “to second guess the hard choices

11 Cf. Saussy v. Saussy, 638 So.2d 711 (La. Ct. App. 1994) (discussing an individual who took a job requiring fewer
hours at least in part because he could then visit his children on alternate weekends).

12 Gep, e.g., PRINCIPLES § 3.14 cmt. e, illus. 5, at 526 (discussing an individual who wishes to resign his partnership
in a firm to become a supervising attorney at a legal aid office where he would earn roughly 38 percent of what he
would have earned as a partner).

13 principLES § 3.14(5).

14 See PRINCIPLES § 3.14(5).

Gainful earnings should not be imputed to an unemployed or underemployed parent to the extent that such
unemployment or underemployment is attributable to:
(a) a parent’s pursuit of education, training, or retraining in order to improve employment skills so long as the
pursuit is not unreasonable in light of the circumstances and the parent’s responsibility for dependents
(b) a parent’s change of occupation so long as the child support award based upon the parent’s employment in
the new occupation does not unreasonably reduce the child’s standard of living taking into account the child’s
total economic circumstances.

15 See PRINCIPLES § 3.14(5)(c).

[A] parent’s residential responsibility for a child of the parties. A parent’s unemployment or underemployment
should be deemed attributable to a parent’s residential responsibility for a child of the parties when a parent would
not be subject to income imputation under § 3.15(1)(a). The court may also find, in other circumstances, that a
parent’s unemployment or underemployment is attributable to a parent’s residential responsibility for a child of the
parties.

16 princIpLES § 3.15(a).

17 See PRINCIPLES § 3.15 cmt. b, at 535. (“The PrincIpLES do not impute earnings to the residential parent when a
child who is the subject of the child support order has not yet reached primary-school age.”).
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facing parents with residential responsibilities for preschool children,”'® understanding

“the difficulties of securing adequate day care and meeting employer expectations while
serving as the residential parent of a young child.”"? Certainly, it cannot be doubted that
parents have difficult choices to make, with numerous competing considerations to weigh
and balance, when deciding who should be caring for their children.

The ALI recognizes that the difficulties involved in securing adequate day care and
meeting employer expectations do not end once the child reaches school age.”” Nonethe-
less, the PriNcCIPLES argue that the difficulties “lessen substantially at that point™”' and,
consequently, would permit imputation of income when the child is six years of age or
older. It is a mistake, however, to believe that the drafters are comfortable with imputa-
tion when the child reaches six. The ALI is plainly reluctant to prescribe which choices a
parent should make, describing the practice of imputation as “problematic in concept and
effect,”” because it allegedly “expresses a judgment about how [parents] should allocate
their time between gainful employment and child rearing, a matter normally left to the
decision-making of parents.””> The PriNcIPLES further caution that, “to the extent that
income is merely imputed, but not realized, the effect is to penalize the child economically
for the parent’s decision to give the child more rather than less direct parental care.”**
The drafters conclude their commentary by suggesting that the decision about whether to
attribute income should be made “with due respect for the residential parent’s reasonable
parenting choices.””

C. On Making Good Choices

While due respect should, of course, be given to a parent’s reasonable parenting choices,
it is not at all clear that the justifications offered by the PrincIpPLES can do all of the work
intended. For example, decisions about child care are difficult in the best of circumstances,
and as a general matter parents can be presumed to care more than the state about the
welfare of their children.”® Indeed, one argument that might underlie the ALI’s position is
that parents are more likely to have the best interests of the child at heart than is the state,
and thus should be presumed to be doing what is best for the child.

While it is reasonable to presume that parents have the best interests of the child at
heart, employing this presumption does not resolve whether income should be imputed
in a particular case, since parents may themselves disagree about what would be best. In
many cases, if the nonresidential parent supported the residential parent’s decision to stay
home with the child, the nonresidential parent presumably would not request that income
be imputed to the residential parent. Yet, if parents disagree about what is best for the child,
the presumption that parents have the best interests of the child at heart will not resolve
whether income should be imputed. To resolve this issue, one might have to assume, for
example, that a residential parent had the best interests of the child at heart but that the
nonresidential parent did not.

18 princIpLES § 3.15 cmt. b, at 535. 19 principLEs § 3.15 cmt. b, at 535.
20 PrINcIPLES § 3.15 cmt. b, at 535 (noting that the difficulties “do not entirely disappear when a child enters school”).
21 priNcIPLES § 3.15 cmt. b, at 535. 22 priNcIpLES § 3.15 cmt. b, at 535.
2 pPrincIpLES § 3.15 cmt. b, at 535. 24 priNcIPLES § 3.15 cmt. b, at 535.

25 prINCIPLES § 3.15 cmt. b, at 535.
26 Cf. In re Marriage of Horner, 2004 WL 1403306, *5 (Wash. 2004) (discussing the “traditional presumption that a
fit parent will act in the best interests of her child”).
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It is possible that the nonresidential parent would agree that the child is better off with
child care provided by the residential parent, but nonetheless may not want to pay for that
care (i.e., wants income to be imputed to the residential parent), just as it is possible that
the nonresidential parent does not care what would best promote the interests of the child
and instead simply wishes to minimize the support payments. Yet, the state should not
presume that the nonresidential parent does not have the child’s interests at heart, just as
the state should not presume that a parent who wishes to stay home to care for children is
merely trying to avoid working outside of the home. Each parent may be seen by the other
as undervaluing the importance of the child’s interests, but the state should certainly not
be making assumptions about whether, as a general matter, residential parents are more
willing than nonresidential parents to put their child’s interests first. If the state is unwilling
to make these assumptions, however, then the ALI’s proposal on income imputation may
be even harder to justify than might first appear.

A few points should be made clear. The claim here is neither that nonresidential parents
always have the best interests of their children at heart, nor that nonresidential parents
are more likely than residential parents to have the best interests of their children at heart.
The claim is merely that the state should not presume, much less irrefutably presume, that
residential parents will make the correct decisions regarding child care for the first six years
of the child’s life.

A number of factors may go into a decision regarding what child care arrangement
would be best. Indeed, imputation of income might affect the relevant calculus — all things
considered, it might be best for the child for the residential parent to stay home if income
would not be imputed, but not best for the child if income would be imputed. Thus, one
way to understand the ALD’s proposal is as a suggestion that certain financial considerations
be taken off the table when the parent of a child under six is making child care decisions.
Yet, if this accurately reflects the ALI’s position, one would expect the justification to
include studies indicating why six years of age is an important milestone developmentally
or, perhaps, some other justification for giving the residential parent of a young child great
leeway.”” Instead, the justifications offered — for example, that this is the kind of decision
which should be left up to the parent rather than made by the state’® — apply to residential
parents generally. The justifications do not offer persuasive support for an absolute ban
on imputation for residential parents with very young children.

D. The Role of Adequate Child Care Alternatives

As a general matter, the relevant question in income imputation cases is not really whether
the residential parent is making the “correct” decision — the question instead is whether the
parent is rejecting an “adequate” alternative. This is a more difficult test for the residential
parent to meet, since the decision to stay at home with the child may be correct decision,
but the parent may nonetheless be subject to income imputation because a different,
suboptimal but adequate child care alternative is available.

27 States vary in the cut-off age they use for imputation to the residential parent. Compare Ky. REv. STAT. ANN.
§403.212(2)(d) (2003) (instituting an age 3 cut-off) with W.Va. Cope ANN. § 48-1-205(c)(1) (2004) (instituting
preschool cut-off).

28 See supra note 18 and accompanying text.
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Let us assume that it would be best for a particular child if his residential parent were to
stay home with him. Even if the parent did not want to choose the adequate but suboptimal
choice of daycare outside the home, the parent might nonetheless have a difficult decision
to make, since staying at home with the child would not be cost-free. Not only might the
parent have to forego the income that would have been received by working outside of the
home, but income might be imputed as well. Thus, while the imputation of income is not as
great an intrusion as, for example, the parent being told that the child must be put in some
kind of daycare, the effect of an imputation should not be minimized. For some families,
the fact that income is being imputed will be enough to change the family’s financial picture
and will therefore require the residential parent to make a different, suboptimal daycare
decision.

Yet, the issue at hand is not whether this decision may be a difficult one for some parents.
Instead, the issue is why residential parents with children under six years of age are treated
differently from parents with older children. For parents with children at least six years
of age, the PRINCIPLES suggest that income be imputed if the parent “is earning less than
the parent could reasonably earn considering the parent’s residential responsibility for the
children of the parties.”” Residential responsibility for an eight-year-old might require
that a parent not work if the child has special needs,” but many parents can fulfill their
residential responsibilities even if working outside of the home by finding acceptable, even
if suboptimal, child care. More justification needs to be offered to establish why, for income
imputation purposes, complete deference should be given to the residential parent of the
five-year old but not to the parent of the six-year-old. While difficulties for the residential
parent may lessen once the child reaches school age, it is not at all clear that this change
in degree justifies going from an absolute ban on imputation to considering residential
responsibilities as merely one factor which might justify a refusal to impute income.

Presumably, one of the intuitions underlying the recommendation that parents with
school-age children be subject to imputation is that once a child reaches school age, a
parent does not have to worry about child care during school hours. Yet, it is true that
some employer flexibility would still be required when, for example, a child is ill, and a
parent still needs to worry about after-school activities for the child. Thus, the factors cited
to support absolute deference to the residential parent’s decision when the child is under
six years of age would also support absolute deference when the child is six or older.

Residential parents of children under six are not similarly situated in all relevant respects
to residential parents of older children. Yet, the issue here is not whether the best decision
for a parent with a younger child would mirror the best decision for a parent with an
older child, but only who should be allowed to decide, free from the effects of income
imputation. Even if a residential parent with an older child factors into the calculation the
fact that the child is now attending school during part of the day, that parent arguably
should also be free to make the best decision without feeling the pressure of a possible
income imputation.

29 PrincIpLES § 3.15(a).

30 Cf. In re Marriage of Pote, 847 P.2d 246 (Colo. Ct. App. 1993) (holding that a mother was not voluntarily under-
employed, given the needs of her Downs Syndrome Child) (superceded by statute on a different matter). See also
Petcu v. Petcu, 1997 WL 695615, *5 (Wash. Ct. App. 1997) (imputed income diminished because of behaviorally
difficult child born of the marriage).
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Differentiating between residential parents based on a child’s age is presumably based
on the assumption that older children will attend school outside of the home. A growing
number of parents have decided to home school,’’ a development with potentially signif-
icant implications for the PrRINCIPLES’ support proposal, especially if, as seems likely, the
ALI would be loath to label home schooling as an unreasonable choice.*”

While the difficulties in finding adequate daycare and in meeting employer demands are
appropriately considered, the PrincIpLEs fail to make the case that these considerations
justify a ban on imputation of income when a child under six years of age is a subject of a
support order. A position which seems at least as plausible is that these factors might be
given differing weights depending upon the circumstances, sometimes being dispositive,
sometimes considered but not dispositive, and sometimes not even relevant.

Suppose that a residential parent with a child under six were to hire someone to stay
with the child, but nonetheless did not work for pay outside the home, choosing instead to
spend time performing tasks that involved neither caring for the child nor earning wages.”’
The PriNcIPLES suggest that income should not be imputed in such a case without even
considering whether good daycare was available or whether employment could be secured
which was compatible with residential responsibilities.

Perhaps the parent in this example decided that the added flexibility afforded by not
having a paying job was worth forgoing the additional income. While such a judgment
might be correct, it does not seem to be the kind which should be immune from challenge.
Ironically, the PriNcIPLES do not even consider the possibility that residential parents
might decide neither to work for pay outside the home nor to provide daycare for their
children.

Presumably, most parents would not make the choice described above, even though it
is and should be a choice that a residential parent might make. That said, however, Section
3.14 of the PriNncIPLES does not have the flexibility to permit a court to impute income in
such a case, which means that the nonresidential parent must subsidize this kind of choice.
At the very least, this seems to be the kind of decision that should be open to review, at
least in the sense that income might be imputed.

E. The ALI’s Position of Neutrality

The ALI does not want to “express[] a judgment about how [parents] should allocate
their time between gainful employment and child rearing, a matter normally left to the
decision making of parents.”** While the ALl makes no express judgment, the PRINCIPLES’
incentive structure is not neutral, since residential parents are offered incentives to stay

31 See Carolos A. Ball, Lesbian and Gay Families: Gender Nonconformity and the Implications of Difference, 31 Cap. U.
L. Rev. 691, 722-23 (2003) (noting that there “is a growing number of parents in this country who, because of
religious beliefs or because of the perceived poor quality of public schools in some areas (or both), are choosing to
educate their children at home”).

32 In Bennett v. Commonwealth, 472 S.E.2d 668 (Va. Ct. App. 1996), the court refused to impute income to a mother
who was home schooling her two children, although the court justified this by pointing to the special needs of a
third child. See id. at 672. In Donna G. R. v. James B. R., 877 So0.2d 1164 (La. Ct. App. 2004), a Louisiana appellate
court held that home schooling was not in the best interests of the children at issue and that support issues would
have to be reevaluated because the stay-at-home mother would now be free to work.

33 Cf. Pharo v. Trice, 711 S.W.2d 282, 284 (Tex. Ct. App. 1986) (“Although she. .. [has] an infant daughter, Pharo is
able to devote her time to these [non-paying] activities because she employs a full-time baby sitter.”).

34 priNcIpLES § 3.15 cmt. b, at 535.
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home with their children.” Perhaps this merely reflects other legal practices which arguably
favor stay-at-home parents.” In any event, whether or not favoring stay-at-home parents
is good public policy, the PrincipLEs have not adopted a neutral position on this matter.

Mothers remain significantly more likely to be awarded custody after a divorce, which
introduces an additional complicating factor.”” Some might see the PRINCIPLES as advo-
cating that mothers should stay home with their children. Bracketing the merits of these
differing views, the ALI position will likely not be seen as neutral,”® and implicit claims
about wishing to remain neutral will not do much to bolster the articulated position.

Consider a different but related matter, namely, the degree of deference that should be
given to residential parents’ decisions about who will provide daycare for their children. Are
such decisions reviewable, at least in the sense that nonresidential parents can challenge the
need to pay those costs? This question might arise, for example, if part of a child support
order includes a specified amount for child care. One infers that the ALI would recommend
complete deference if the child were under six years of age and the costs were not already
built into the award.”

In In re Marriage of Scott," the mother was awarded custody of the children following
the divorce.*' She was working part time and needed day-care for her youngest child.** Her
ex-husband sought to be excused from paying day-care costs because his mother would
provide such services without charge.*” The mother thought that they would be better off
with a different day-care provider, alleging that the paternal grandmother abused alcohol.**
Finding that the charges against the grandmother were not credible, in part because the
grandmother was providing child care for the youngest child at the time of the hearing,*
the court excused the husband from having to pay day-care costs.

The Scott decision does not stand for the proposition that nonresidential parents will
only be forced to pay child care costs equivalent to the least expensive services available.
The Scott court noted that if there was evidence that the grandmother was not suitable,
the court would reconsider day-care costs.”® However, the Scott decision does stand for

35 There is an incentive in that income will not be imputed and also in that child care costs may already have been
built into the support. See PRINCIPLES § 3.05 cmt. j, at 461.

36 Cf. Adrien Katherine Wing & Laura Weselmann, Transcending Traditional Notions of Mothering: The Need for Critical
Race Feminist Praxis, 3 ]. GENDER RACE & JusT. 257, 258 (1999) (“The law rewards the self-sacrificing, nurturing,
married, white, solvent, stay-at-home, monogamous, heterosexual, female mother.”).

37 See Martha A Ertman, Reconstructing Marriage: An Intersexional Approach, 75 Denv. U. L. Rev. 1215, 1220 n.25
(1998) (“Mothers are much more likely to be awarded custody of children of the marriage upon divorce.”); Leslie
Joan Harris, The ALI Child Support Principles: Incremental Changes to Improve the Lot of Children and Residential
Parents, 8 DUKE J. GENDER L. & PoL’y 245, 246 (2001) (“most of the time children live with their mothers”).

381t is not clear that courts are free of notions about the proper roles of the sexes. For example, in Brody v. Brody,
432 S.E.2d 20 (Va. Ct. App. 1993), the court noted that if “the roles had been reversed, and the father chose to
leave his job and stay at home to care for the children of another marriage, we would not, without more, uphold
an elimination of his obligation to support his other children.” See id. at 22. One infers that the court would be
less willing to countenance a father’s staying home with children, although the court did not discuss this at length
because it was not before the court.

39 This is assuming that such costs have not already been built into the support award. See PRINCIPLES § 3.05 cmt. j,
at 461 (“[T]he ALI formula already includes the nonresidential parent’s fair contribution to child-care expenditure
necessary to enable the residential parent to pursue gainful employment or vocational training.”).

40952 P.2d 1318 (Kan. 1998). 41 Id, at 1319.
42 Id. at 1320. S Id.
44 1d. at 1321. 45 Id. at 1320.

46 Id. at 1322 (“If Renee’s concerns about the grandmother turn out to be valid, she may request a modification of
child support and introduce evidence that work-related outside child care is necessary and should be included in
the child support calculations.”).
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the proposition that courts may second-guess a residential parent’s child care decisions, at
least insofar as the costs will be shouldered by the nonresidential parent.”’

II. Justifying These Policy Choices

Understanding that the recommendations treat residential and nonresidential parents dif-
ferently, the PrincipLEs offer justifications for that policy choice. Regrettably, these jus-
tifications do not adequately support the choices made, which means that those states
needing to decide whether or how to change their policies will have too little guidance with
respect to what they should do.

A. Treating Residential and Nonresidential Parents Differently

The drafters write that the

[[Jmplications of earnings imputation differ significantly according to whether impu-
tation is to the nonresidential or residential parent, that is, the support obligor or the
support obligee. Imputation to the obligor and the obligee differ with respect to (i) the
goals sought to be achieved and the harms averted by imputation; (ii) the impact of
imputation on a child support award; and (iii) the consequences of error, that is, the
consequences of imputing earnings to a parent who will not or cannot earn the amounts
imputed by the court.*

Itis certainly true that residential and nonresidential parents are not similarly situated in
all respects, and that imputation of income to each may well have different implications for
the children benefited by support orders. When income is imputed to residential parents,
the amount of court-ordered child support will decrease, and either the residential parent
will have to work more outside the home or the household will have to find another way
to absorb or make up for the decrease in child support. When income is imputed to the
nonresidential parent, the amount of court-ordered child support will increase, so that the
nonresidential parent will have to work more hours, change jobs, or find some other way
to pay the increased support or risk legal sanction for failing to do so.*’

Yet, that said, it is not so clear that “imputation to the obligor and the obligee differ
with respect to . . . the goals sought to be achieved and the harms averted by imputation.”’
Presumably, the goal of imputation as a general matter is to make each parent shoulder
a fair share of the burden of supporting their child, and the harm to be averted is the
imposition of an unfair burden on one of the parents. It may well be that as a result of
imputation, a parent, whether residential or nonresidential, may have to change how time
is being spent, for example, working outside the home, getting a different job, or working
more hours at the same job, but this does not establish that the goals or even the effects

differ.

47 Id. at 1322 (“Renee does not have to take the children to the paternal grandmother for child care if she does not
feel that this is in the children’s best interests. Renee may secure any type of care she desires. The trial court simply
decided that the cost of outside child care was unnecessary and David should not have to share in the expense.”).

48 PrINCIPLES § 3.14 cmt. e, at 524.

4 PrINCIPLES § 3.14 cmt. e, at 524 (“Failure to pay child support may have serious legal consequences for the
obligor.”).

50 priNcIPLES § 3.14 cmt. e, at 524.
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Comment e to Section 3.14 suggests that “[iJmputation to the nonresidential parent is
designed to increase child support payments to the child’s residential household.”" It is
probably more accurate to suggest that imputation of income to the nonresidential parent
is designed to make that parent shoulder a fair support obligation, which will have the
effect in many cases of increased payments to the residential household.

Consider how the ALDs rationale would analogously be applied in a case involving
income imputation to a residential parent. Presumably, some jurisdictions would deny
that the goal of such an income imputation would be to decrease support payments to the
residential household, and would instead suggest that the goal is to make parents shoulder a
fair support obligation, while admitting that one effect of income imputation to residential
parents is that support payments would decrease in amount.

Even jurisdictions unwilling to discuss the goals of imputation in terms of justice or
fair burdens would likely reject the PRINcCIPLES’ characterization, and would opt instead
for a description applicable to both residential and nonresidential parents. For example,
they might suggest that the goal of imputation as a general matter is to increase the
income of the residential household, either through additional support payments that
result when income is imputed to a nonresidential parent or through the increased salary
that a residential parent has been induced to earn, even after the costs of daycare have been
taken into account, when income is imputed to a residential parent. While it is of course
true that the benefits will not be realized if the imputation does not induce a residential
parent to seek employment outside the home,” that is hardly the goal of the imputation.

As a separate matter, it is at the very least surprising that the PrRincipLES would define
error as “the consequences of imputing earnings to a parent who will not or cannot earn
the amounts imputed by the trier of fact.”>® Such a definition obscures an important
difference between “will not” and “cannot.” Because imputed income is the income that a
parent might reasonably be expected to make, it would certainly be an error to impute an
amount which cannot be made. Imputing an amount which will not be made, however,
might simply involve a decision by a residential or nonresidential parent that it is better to
continue the employment status quo, all things considered, notwithstanding the change in
the support order. For example, for a parent who has remarried and whose spouse is earning
a good income outside of the home, the fact that the parent chooses not to earn more may
not mean that the imputation is an error, but simply that the family has decided to absorb
the costs imposed by the changed support order. Such a family might be contrasted with,
for example, a single residential parent with three children whose disposable income as a
family might be severely affected by an income imputation.

The drafters should have been more careful when describing what would constitute error,
precisely because the character of families potentially subject to income imputation may
differ so dramatically. That a parent will not earn the income imputed to him or her says
nothing about whether the imputation was erroneous. Rather, error should be determined
in light of some independent criterion, for instance, that the trier of fact wrongly assessed
how much a parent could reasonably make, or whether that a parent could work outside
of the home given existing residential responsibilities.

51 priNcIPLES § 3.14 cmt. e(i), at 524.

52 See Stanton v. Abbey, 874 S.W.2d 493, 499 (Mo. Ct. App. 1994) (“[T]he income generated by attribution is often
fictional and, therefore, no benefit to the children.”).

53 PrINCIPLES § 3.14 cmt. e, at 524.
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This chapter does not argue that differences between residential and nonresidential par-
ents are minimal, or that they must be deemphasized. Nor is the claim that it is easy to put
a value on the different opportunities or responsibilities afforded to each parent. Indeed,
the PrincipLEs implicitly understate both the difficulty of putting a value on the experi-
ences of residential or nonresidential parents, as well as the difficulty in comparing their
experiences. For example, the comments suggest that a “residential parent’s dispropor-
tionate responsibility for a child might...be assumed to be roughly counterbalanced by
the disproportionate relational benefits concomitant with residential child care.”>* While
that assessment is probably accurate for some parents, it may well not capture the expe-
rience of a residential parent who is struggling to make ends meet, if only because that
parent may be so exhausted and overworked that it is too difficult to reap the relational
benefits.”

By the same token, the comments capture the experience of some parents but not others,
by suggesting that a “nonresidential parent’s possible loss [with respect to the relationship
with the child] might be considered roughly counterbalanced by the residential parent’s
disproportionate responsibility and provision of child care.”*® This would depend upon
the relative degrees to which (a) a residential parent finds it burdensome to provide a dis-
proportionate amount of childcare,”” and (b) a nonresidential parent finds it burdensome
to have a diminished or nonexistent relationship with his or her child.”®

Presumably, the PrincipLEs “decline to measure and weigh the many incalculable and
incommensurate non-financial costs and benefits incident to family dissolution” because
of theinherently subjective nature of these benefits and burdens and the inherent difficulties
in measuring them. If that is so, however, the PrRiNncIpLEs should suggest that these matters
not be reviewed because of the great if not insurmountable difficulties involved in placing
a reasonable value on them, rather than implying that they cancel each other out.

It might be argued that it does not matter why these assessments are being taken off the
table —the important point is that they are being withdrawn from the court’s consideration.
Yet, one of the underlying issues suggested by the PrincipLEs involves who should be
given the benefit of the doubt in close cases. On this question, the PrincipLEs implicitly
favor the residential parent.” By implying that the benefits and burdens of residential
care cancel each other out, and that the burdens and missed opportunity costs borne by

>4 See PRINCIPLES § 3.04 cmt. g, at 428.

55 Cf. Karen Syma Czapanskiy, Parents, Children and Work First Welfare Reform: Where Is the C in TANF, 61 Mb. L.
REv. 308, 353 (2002) (discussing some of the difficulties for the parent-child relationship where the parent cannot
earn much money).

%6 PRINCIPLES § 3.04 cmt. g, at 428.

57 Cf. Reva Siegel, Reasoning from the Body: A Historical Perspective on Abortion Regulation and Questions of Equal
Protection, 44 StaN. L. Rev. 261, 377 (1992) (suggesting that there are very heavy costs for the primary caretaker).

38 See Mary Ann Mason & Nocole Sayac, Rethinking Stepparent Rights: Has the ALI Found a Better Definition, 36 Fam
L.Q. 227,251 (2002) (discussion the great range in the visitation rates by nonresidential parents). Even if some of
this could be explained by the residential parent’s interfering with visitation; see Daniel Pollack & Susan Mason,
Mandatory Visitation: In the Best Interests of the Child, 42 Fam Ct. REv. 74, 76 (2004) (discussing the claim by many
nonresidential parents that this is the reason that they have seen their children less often than they otherwise would
have), it seems reasonable to believe that this is at least partially caused by some nonresidential parents placing a
far greater value on continued visitation with their children than do other nonresidential parents).

) PRINCIPLES § 3.04 cmt. g, at 428.

60 Cf. PriNcIPLES § 3.15 cmt. b, at 536 (“While both forms of imputation [i.e., to the residential and the nonresidential
parent] should be approached with caution, imputation of earnings to the residential parent should be approached
with even more circumspection.”).
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residential parents are canceled out by those experienced by nonresidential parents, the
PrincrpLEs undermine one of the justifications for giving residential parents the benefit of
the doubt, namely, that a residential parent bears a greater share of the responsibility for a
child.

Certainly, the PriNcIPLES offer other justifications for favoring residential parents on
a variety of issues.’’ Yet, many of these justifications are themselves suspect, leaving the
ALI’'srecommendations without adequate support. As the next partillustrates, the drafters’
analysis of the role of shirking, while initially appealing, is ultimately unpersuasive and
may actually undercut the ALI’s proposal.

B. Shirking Obligations

One of the ALT’s justifications for treating residential and nonresidential parents differently
is that nonresidential parents might seek to shirk their obligations, but residential parents
would not. “Imputation to support obligors expresses concern that the obligor may be
concealing income or shirking gainful labor in order to avoid payment of child support.
The residential parent lacks those motivations because that parent in any event shares all
resources with the residential children.”®” This claim, while initially appealing, is ultimately
unhelpful because it implicitly misrepresents both the conditions under which income
might be imputed and the ways in which one might shirk one’s obligations.

As an initial point, many jurisdictions are unwilling to limit income imputations to
cases in which a parent is avoiding gainful labor in order to avoid having to pay support.®’
One would also expect the drafters to reject such a limitation. Consider the nonresidential
parent who does not work outside of the home because that parent is caring for children
from a second marriage. In this case, the parent is not shirking but instead is fulfilling
child care responsibilities, even if the children receiving the care have no connection to the
parent’s previous spouse.

Two issues must be distinguished: (1) Is a nonresidential parent who wishes to stay home
with children from a subsequent marriage “shirking” an obligation to support the children
of a prior marriage?, and (2) Should a nonresidential parent who wishes to stay home with
children from a subsequent marriage nonetheless be subject to income imputation?

Courts and jurisdictions are much more divided about the second issue than they are
about the first. Numerous courts describe the parent who wishes to stay home with children
as laudable, and would be loath to describe this as shirking responsibilities.** A separate
issue is whether such a parent should have income imputed. In Rohloff v. Rohloff,> a
Michigan appellate court noted that the “plaintiff left the job market in good faith and for
the arguably laudable goal of strengthening her newly entered marriage,”*® but nonetheless
suggested that she was not “entirely free to make financial decisions which are allegedly in

61 See, e.g., Part II(B) (discussing the ALD’s analysis of shirking); Part II(C) (discussing the ALI’s analysis of fairness
and responsibility).

2 PRINCIPLES § 3.14 cmt. e(ii), at 524. 63 See infra notes note 64—102 and accompanying text.

64 See Rohloff v. Rohloff, 411 N.W.2d 484 (Mich. Ct. App. 1987); McAlexander v. McAlexander, 1993 WL 420206
(Ohio Ct. App) *6 (“The decision of a parent to stay home in order to care for and raise a newly born child, and
not return to the workforce, cannot be criticized.”); In re Marriage of Pollard, 991 P.2d 1201, 1204 (Wash. Ct. App.
2000).

65411 N.W.2d 484 (Mich. Ct. App. 1987). 06 Id. at 488.
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the best interest of her new family, but which abrogate her responsibilities to her existing
family.”” The court noted that it “would be inequitable to allow the children of her first
marriage to suffer merely so that her second marriage can purportedly prosper.”®® Thus,
the nonshirking parent can have income imputed, notwithstanding a lack of moral blame-
worthiness, because of the opportunity costs that the parent’s non-supported children
would otherwise be forced to bear.

Pennsylvania recognizes a nurturing parent doctrine, and does not distinguish between
children who are the subjects of the support order and children born in a subsequent rela-
tionship.®” Other jurisdictions are more ambivalent about whether to distinguish between
such children. For example, in McAlexander v. McAlexander,”’ an Ohio appellate court
had to decide whether to impute income to a woman who wished to stay home with her
newborn from a subsequent marriage. The court was neither willing to hold that “in all
such cases in the future that choice by the parent would be, by itself, a per se reason to
terminate all child support obligation without imputation of any income to that parent
whatsoever,””! nor to hold that “the simple determination by a parent to stay home and
care for a newborn child would never be a reason to completely terminate a child support
obligation on the part of such a parent.””? The court explained that the “decision of a par-
ent to stay home in order to care for and raise a newly born child ... cannot be criticized,
[since the] benefit to the newborn child in such cases is unquestionable [and] ... . all society
benefits from that parental decision, not just the child and the parent.””* Nonetheless, the
court worried that “the parent and the newborn child [might be] ...living in the lap of
luxury, due to inheritance, the income of the new spouse, a big win in the lottery, etc., and
the other children [might be] ... destitute.””* Whether to impute income in such cases,
the court concluded, would have to be decided on a case-by-case basis.

In a different case, an Ohio appellate court considered whether a mother’s decision
to stay home with children from a subsequent marriage excused her from child support.
In Addington v. Addington,”” the court explained that “any impairment of [the former
Mrs. Addington’s] earning ability represented by her decision to bear additional children
constitutes a voluntary impairment to her earning ability, which does not entitle her to
shift to [Mr.] Addington an increased share of the support necessary for the children of
her marriage to [him].””® Thus, within Ohio, different courts have taken very different
approaches, with some refusing to impute income when a parent wishes to stay at home
with children from a subsequent marriage and others suggesting that imputation is required
in such cases.

New Jersey courts have also exhibited some ambivalence with respect to how these cases
should be treated. In Thomas v. Thomas,”” the court was unwilling to impute income to a
woman who wished to stay home with children born in a subsequent marriage. The court

7 1d. 68 Id.

9 See Bender v. Bender, 444 A.2d 124, 126 (Pa. Super. 1982); Atkinson v. Atkinson, 616 A.2d 22, 23 (Pa. Super. 1992);
Hesidenz v. Carbin, 512 A.2d 707, 710 n.4 (Pa. Super. 1986) (“[W]e have held that the fact that the child to be
nurtured is not the subject of the support order does not necessarily remove the case from the application of the
‘nurturing parent’ doctrine.”).

701993 WL 420206 (Ohio. Ct. App.). 71 Id. at *5.
72 1d. 73 Id. at *6.
74 Id. (citing Boltz v. Boltz, 31 Ohio. Ct. App.3d 214 (1986)).

751995 WL 599886 (Ohio Ct. App.). 76 Id. at *1.

77589 A.2d 1372 (N.J. Ch. Div.).
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explained that “the defendant is not engaged in the job market because she is fulfilling a
unique and important role in providing a nurturing environment for her extremely young
children,” and noted that “plaintiff’s decision to remain at home with her two-month old
and three-year old sons is entitled to great deference.””® The court implied that reasonable
parents might disagree about whether to stay home with a child, but that courts should
not second-guess parents’ decisions in such cases. “While the costs and benefits of such a
decision to stay at home may be fairly debated, no court should overrule a parent’s decision
in that regard or punish the decision by the imposition of a monetary award.””” The Thomas
court distinguished between parents who choose not to work outside of the home, to raise
children, and parents who choose not to work outside of the home for different reasons,
noting, “[w]hile the latter does not excuse an obligation to support children monetarily,
the former does. To rule otherwise would, in effect, determine that monetary contributions
to children living with another is more important than providing care to children in the
obligor’s custody.”®

In Bencivenga v. Bencivenga,®' a New Jersey appellate court explicitly rejected the Thomas
approach.®” The court noted thata decision to stay at home with children from a subsequent
marriage might be “made possible by the ample income or resources of her new husband,”
and that “the benefits of her decision to devote a share of the current family resources to
her second family’s care [should not be allowed in such a case to] work so much to the
disadvantage of her first children.”® The court was therefore willing to impute income in
appropriate circumstances.*

Jurisdictions vary about whether to attribute income to a parent who wishes to stay
home with children born of a subsequent marriage, at least in part, because they do not
agree about whether a showing of bad faith is necessary before income can be imputed. In
In re Marriage of LaBass,”> a mother with custody of her school age children argued that
“for policy reasons, [a] wom[a]n who ha[s] primary custody of the children should never
be subject to . . . income imputation”®® where “the refusal to realize her earning potential
is motivated by her perception of ‘the best interests of the children.” ”®” She worked only
part time because she wanted to spend more time with her children,*® notwithstanding the
availability of day care.®” The California appeals court rejected the notion that good moti-
vation immunizes an individual from imputation.”’ Similarly, in Guskjolen v. Guskjolen,”*
the nonresidential parent, who subsequently remarried and had two children with her new
husband, testified that she felt “a moral obligation to not work fulltime outside her home

78 Id. at 1373. 7 Id.
80 1d. 81603 A.2d 531 (N.J. Ct. App. 1992).
82 See id. at 532. 83 See id. at 533.

84 See id. at 532-33.
[I]t may be that a mother’s decision to stay home with her new children is made possible by the ample income or
resources of her new husband. It seems odd that the benefits of her decision to devote a share of the current family
resources to her second family’s care could work so much to the disadvantage of her first children. We do not hint that
we think this is the case here. We merely point out that such facts should, where present and pertinent, be considered,
and might be sufficient to affect the outcome of a custodial parent’s effort to secure an order for support.

id

85 66 Cal.Rptr.2d 393 (Cal. Ct. App. 1997). 86 Id. at 398.
87 1d. 88 Id. at 397.
89 Id. at 398.

90 See id. at 397 (stating that a “parent’s motivation for not pursuing income opportunities is irrelevant.”).
91 499 N.W.2d 125 (N.D. 1993).
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so that she [could] personally be with and care for her current family.”? The North Dakota
Supreme Court cast no doubt on the sincerity of her belief, merely noting instead that she
also had an obligation to support her child from her previous marriage.”

In In re Marriage of Padilla,”* a California appeals court explained why bad faith would
not be required to impute income.

Once persons become parents, their desires for self-realization, self-fulfillment, personal
job satisfaction, and other commendable goals must be considered in context of their
responsibilities to provide for their children’s reasonable needs. If they decide they wish
to lead a simpler life, change professions or start a business, they may do so, but only
when they satisfy their primary responsibility: providing for the adequate and reasonable
needs of their children.”

The PriNcIPLES rightly suggest that “the residential parent’s choices about labor force
participation often involves trade-offs between providing the children with care and pur-
suing gainful employment. Limitation of gainful employment may benefit the children
and pursuit of gainful employment may work to their detriment.”® Yet, it does not fol-
low from these observations that “imputation of earnings to the residential parent cannot
generally be justified by reference to the interests of children.””” The ALI seems to ignore
that children might be benefited by their residential parent’s working rather than stay-
ing at home, for example, because of the improved standard of living that might result
from the residential parent’s working. Because, all things considered, some children would
receive a net benefit and others would not as a result of a residential parent’s decision to
refrain from working outside of the home, the ALI needs to offer much more to justify this
recommendation.

Courts have recognized that residential parents sometimes shirk their responsibilities
when avoiding gainful employment.”® For example, in LaBass, the California appeals court
described aresidential parent’s decision to work part time as “a lifestyle choice in derogation
of her duty to support her children.”” The court recognized that “the only qualification
to the discretionary imputation of income is that it be consistent with the children’s best
interest”!” and affirmed the imputation,'’! presumably because the court believed that
the children would be benefited by the improved standard of living which would result if
the mother was induced to enter the workforce.'’”

Clearly, residential parents can and do make sacrifices for their children. Nonetheless,
courts should not assume, as a matter of law, that residential parents cannot shirk their
obligations to support their children. If residential parents can shirk their obligations, or
if states are willing to impute even when a parent has a legitimate or laudable reason for
being unemployed or underemployed, such as staying at home with a child born during

2 Id. at 128. % Id.
94 45 Cal.Rptr.2d 555 (Col. Ct. App. 1995). % Id. at 560.
% pPRrINCIPLES § 3.14 cmt. e(ii), at 524-25. 97 PrINCIPLES § 3.14 cmt. e(ii), at 525.

98 See Stanton v. Abbey, 874 S.W.2d 493, 499 (Mo. Ct. App. 1994) (“[S]taying at home to care for children may
constitute volitional unemployment.”).

9 LaBass, 66 Cal.Rptr.2d at 399. 100 74, at 398.

101 1d. at 399.

102 See Stanton v. Abbey, 874 S.W.2d 493, 499 (Mo. Ct. App. 1994) (stating that a factor favoring attribution is that it
might be “minimizing the economic impact of family breakup on children by discouraging parental unemployment
or underemployment”).



Paying to Stay Home 157

a subsequent relationship, then it will be more difficult to distinguish between residential
and nonresidential parents for income imputation purposes.

C. On Responsibility

A much different kind of rationale might be offered to justify the choice to distinguish
between stay-at-home residential and stay-at-home nonresidential parents, namely, that
children born of a marriage are the responsibility of both parents, whereas children born
of a subsequent marriage are not the responsibility of the ex-spouse. On the surface,
appealing to the parents’ respective obligations seems like a ready way to justify imputation
to nonresidential, but not to residential, parents.

Suppose that a nonresidential parent remarries and stays at home at the request of the
new spouse. Courts have often been unwilling to accept this as a sufficient reason to justify
a modification in the child support owed by the stay-at-home nonresidential parent.'’ In
such cases, courts are not suggesting that the nonresidential parent intends to harm the
children from a former marriage, but merely that the motivation, however laudable, does
not justify lowering the standard of living of the children from the previous marriage. For
example, in Roberts v. Roberts,'"* a Wisconsin court upheld an income imputation when a
mother quit her job to stay home with a child born of a subsequent marriage.'”” The court
did not suggest that the mother’s decision was made in bad faith,'"® but merely that the
mother was voluntarily staying at home'?” and thus would not be relieved of her obligation
to support her children from her previous marriage.'’®

While appealing to the respective obligations of stay-at-home residential and nonresi-
dential parents might seem promising, at first, to justify treating these parents differently
for imputation purposes, it is a less attractive rationale upon closer examination. Just as one
can justify imputing income to a stay-at-home nonresidential parent, one can also justify
imputing income to a stay-at-home residential parent, since “both parents must shoulder
the task of providing support for their children.”'’” If the reason that income should not
be imputed to a stay-at-home residential parent is that the obligation to provide support
is suspended when a residential parent wishes to stay at home with a very young child,
then the same might be said of the nonresidential parent who wishes to stay home with
a newborn. Indeed, if a parental support obligation is owed to society as a whole,'!’ then
there should be no cause for complaint should society decide to suspend that obligation

103 See Boltz v. Boltz, 509 N.E.2d 1274, 1276 (Ohio Ct. App. 1986) (concluding that new spouse’s wanting wife not to
work did not suffice to justify relief from obligation to support her children).

104 496 N.W.2d 210 (Wis. Ct. App. 1992). 105 See id. at 212-13.

106 14, at 213 (“It was not a decision made in bad faith.”).

107 Id. at 21213 (“Roach’s obligation to support the Roberts children continued despite her voluntary choice to remain
at home with a child of a subsequent marriage.”).

108 See In reMarriage of Jonas, 788 P.2d 12, 13 (Wash. Ct. App. 1990) (“The record discloses nothing to suggest that either
parent was voluntarily unemployed for the purpose of avoiding child support obligations. No matter how legitimate
their reasons, however, each is accountable for earnings forgone in making the choice to be unemployed.”). See also
id. (“Jonas, who is unemployed while attending school, contends primarily that the court erred in determining and
then considering his income potential while refusing even to determine Carrie’s. Carrie is capable of employment,
but she has chosen to stay at home to care for her children.”).

199 I re Z.B.P. 109 S.W.3d 772, 782 (Tex. Ct. App. 2003).

110 See Boltz v. Boltz, 509 N.E.2d 1274, 1275 (Ohio Ct. App. 1986) (“The obligation to support one’s own children is
one owed to the public generally.”).
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when one has children below a certain age, regardless of whether the ex-spouse played a
role in producing the child.

Consider the residential parent who wishes to stay home with an older child. The
PriNcIPLES suggest that “imputation seeks to express a principle of fairness: Child-support
obligors should not be required to assume more than their fair share of the economic
burdens of child support.”'!! To the extent that a nonresidential parent’s “child support
obligation is a function of the residential parent’s unwarranted failure to pursue gain-
ful employment, earnings should be imputed to the residential parent.”'!” The drafters
worried about the “residential parent who unwarrantedly declines to engage in gainful
employment when the earnings from such employment would serve to reduce the non-
residential parent’s support obligation.”'!?

Of course, the question then is when a parent’s choice to stay at home would be unwar-
ranted. If, for example, that would only be when the children would be better off in terms
of their care if the parent works, then there would presumably be relatively few instances in
which imputation is warranted. Yet, the children might be better off, all things considered,
if the residential parent were to work, because any differences in care would be outweighed
by the improved standard of living. It is simply unclear whether this reasoning is what the
drafters had in mind when discussing an unwarranted failure to pursue gainful employ-
ment and, if so, why the same analysis would not apply for younger children as well. In
both kinds of cases, the residential parent presumably feels that the trade-off in working
is not worthwhile.

The following case illustrates some of the difficulties here. Suppose that the children
would be equally well off when (a) the children were put in day care so that the residential
parent could work, or (b) the children were taken care of by the residential parent and the
nonresidential parent paid more in support. Would it be fair for the nonresidential parent
to be forced to pay more?

One difficulty illustrated by this scenario is the apparent incommensurability of (a)
caring for one’s child and (b) receiving additional income so that one’s standard of living
is improved. Yet, judgments will have to be made about this if we are ever to say that
a parent who would be the optimal care giver nonetheless should work. The difficulties
only increase when attempting to figure out the nonresidential parent’s obligations of
support, given that the nonresidential parent might also wish to stay home, for example,
with children born of a subsequent marriage. Thus, a nonresidential parent might have
very different reactions to whether it is fair to be forced to pay more so that the residential
parent could stay home, depending upon whether the nonresidential parent acquired
additional obligations resulting from a subsequent relationship. The drafters pay short
shrift to such considerations, noting that “these Principles implicitly give priority to the
first family,”!'* believing such a policy to be justifiable because the parent comes “to
a second family already economically diminished by obligations to a prior family” and
“[p]rior obligations should not, as a general matter, be retroactively reduced in light of
obligations subsequently taken.”''” Yet, the PrincIpLES do not give sufficient weight to the

I princIpLES § 3.14 cmt. e(ii), at 525. 12 princrpLEs § 3.14 cmt. e(ii), at 525.

113 princrpLEs § 3.14 cmt. e(iii), at 525. 14 princrpLEs § 3.14 cmt. i, at 528.

115 priNcIPLES § 3.14 cmt. i, at 528. While this policy might seem reminiscent of the discredited policy of primogeniture,
they are distinguishable in that here, the differentially treated children do not have the same set of parents, while
in the case of primogeniture, the differentially treated children did have the same parents. See HENRY CAMPBELL
BLACK ET AL, BLAcK’s Law DicTioNARrY 1191 (6th ed. 1990) (defining primogeniture as “[t]he state of being born
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burden that children in the subsequent family might then be forced to bear. Moreover, by
offering this justification for treating the families differently, the drafters implicitly reject
the notion that shirking or avoidance are the sole justification for imputation. On the
contrary, the PRINCIPLES suggest that an obligation exists to support the first family, and
that the amount that the nonresidential parent should pay is not appropriately reduced
even if that parent has a legitimate, nonshirking reason to seek this reduction, such as
support for or care of a subsequent family. Acceptance of this claim, however, undercuts
the ALT’s justification for treating residential and nonresidential stay-at-home parents
differently.

Perhaps the drafters were worried that individuals who remarry may be too willing to
spend time or dollars on the current family to the detriment of the former family. Yet,
this is the kind of case-specific consideration which could be better handled by giving
courts discretion to impute income, rather than by adopting a blanket rule that requires
imputation regardless of whether the parent is privileging the second family.

In Tetreault v. Coon,''® the Vermont Supreme Court explained that there is a split of
authority on whether courts should impute income when a parent wishes to stay at home
with children born from a subsequent relationship.'!” The court outlined the competing
policy considerations.!'® “On the one hand, imputing income to a stay-at-home parent
creates an economic disincentive to remarriage and child conception, punishes children
for the action of their custodial parent, does not support the nurturing of young children,
and requires consideration of income that is often fictional.”'!” The refusal to impute
income has its drawbacks, too. “On the other hand, the policy [of imputing income]
discourages parental unemployment or underemployment, recognizes the volitional aspect
of conceiving subsequent children, and does not require the obligor to pay more because
of the presence of a second family the obligor is not required to support.”'*

The Vermont Supreme Court made clear that there are a number of factors to consider
when deciding whether to impute income and implied that whether the child was the
subject of the support order would be given relatively little weight.'”! The court gave this
factor relatively little weight because subsequent children are considered in requests for
modification of child support orders.'*?

One difficulty with the PrINCIPLES is that it is unclear what states should do if they
reject the ALT’s position on the primacy of the first family. If, for example, a state is willing
to reduce an obligor’s support payments because of support orders to children in other
families'”’ or because of obligations the parent has to support children in his or her current
family,'** then it is simply unclear what other recommendations in the PrincipLEs should
also be rejected.

among several children of the same parents; seniority by birth in the same family. The superior or exclusive right
possessed by the eldest son, and particularly, his right to succeed to the estate of his ancestor, in right of his seniority
by birth, to the exclusion of younger sons.”).

116 708 A.2d 571 (Vt. 1998). 17 1d. at 576.
18 14 19 g
120 Id.

121 See id. (“The factors apply...whether the stay-at-home parent is rearing children of the parties to the support
order, or additional children of a parent other than the child support obligor.”).

122 Seeid. at 575-76 (“The Legislature’s intent is that the economic effects of additional dependents should be considered
in establishing child-support awards.”).

123 See Ga. CopE ANN. § 19-6-15(c)(6) (2004).

124 §ee REV. REV. CODE WASH. ANN. 26.19.075(1)(c)(v)(e) (West Supp. 2005).
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Regardless of whether we are considering the claims of residential or nonresidential
parents, itis of course true that parental claims about unemployment or underemployment
being for the sake of the children need not be credited. For example, in McHale v. McHale,'>
the court imputed income to a father who left a lucrative job in Florida to take a much
less well-paying job in Louisiana, allegedly to be nearer his children.'*® The trial court
discounted McHale’s stated motivation, in part because he had “failed to fully exercise
his visitation rights”'*” and because he had not been consistent in providing them court-
ordered support.'?® This voluntary reduction in salary was not excused and income was
imputed.'?” However, the court was not imputing income regardless of why McHale was
no longer making as much money as he once was. The court noted, for example, that
a reduction in earnings resulting from a bad economy would be involuntary and might
justify a decrease in court-ordered child support.'*’

In cases in which unemployment or underemployment is for the sake of the children,
however, it is not at all clear that the age or parentage of the children should play the
decisive role envisioned by the PrincipLEs. Many of the PrincipLES articulated goals
can be realized by using a more flexible approach, which allows courts to give differing
weights to the various factors depending upon the circumstances.

III. Conclusion

The PrincipLES offer one possible way to handle a vexing problem — namely, whether and
when to impute dollars to a parent who wishes to stay home with children rather than to
work outside of the home. There is no clearly correct way to handle this situation, especially
because the available resources in such a situation must now support two households rather
than one. Furthermore, either or both of the parents may have started new relationships,
and may have had children in such relationships.

The PrincIpLES suggest that residential parents with children six years of age or older
should, as a general matter, be subject to income imputation if unemployed or under-
employed. Yet, the reasons the drafters offer to justify no imputation for stay-at-home
residential parents with children under six years of age also support not imputing income
even if the children are older. The reasons offered to justify imputation in cases involving
older children also justify imputation in cases involving younger children. By the same
token, many of the reasons offered to impute income to a nonresidential parent who stays
home with a young child also support imputation to a residential parent who stays home
with a young child.

While all of the considerations cited in the PRINCIPLES are appropriately factored into
its analysis, it is not at all clear that the implicit weighing of these considerations is correct.
Further, some considerations militate in favor of one policy, while other considerations
militate in favor of a conflicting one. Thus, the ALI does not offer persuasive reasons to adopt

125612 S0.2d 969 (La. Ct. App. 1993). 126 1d. at 974.

127 Id. at 973.

128 Id. (“Mr. McHale has a long record of accruing arrearages in his child support obligations requiring his former
spouse to bring him back into court on numerous occasions to have the arrearages made executory.”). Cf. Moore
v. Tseronis, 664 A.2d 427 (Md. Ct. Spec. App. 1994) (stating that an individual who moved to a less affluent area
would not have the income imputed to him that he likely would have earned had he remained in a more affluent
area).

129 McHale, 612 So.2d at 974. 130 See 4d.
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its proposal over the multitude of other proposals which also take these considerations into
account. Jurisdictions deciding whether or how to modify their own policies will not be
helped much by the PriNCIPLES.

Perhaps the difficulty in establishing a plausible, coherent policy is simply inherent in
these kinds of cases because, in many of them, individuals who have done nothing wrong —
such as children born of the various relationships — would have to forgo opportunities
that might otherwise have been open to them. One cannot help but think that the ALI
might have offered reasons for its recommendations in the PrRINcIPLES that were more
closely tied to its recommendations, thereby helping jurisdictions to understand why these
recommendations are best, or at least giving jurisdictions more guidance if they reject some
of the recommendations but embrace others. With regard to imputation, the PRINCIPLES,
although helpful because they highlight many of the considerations that should enter into
this kind of policy analysis, are disappointing because they leave too much of the difficult
work yet to be done.






PART FOUR. PROPERTY DIVISION

8 The ALI Property Division Principles: A Model
of Radical Paternalism

John DeWitt Gregory

This chapter addresses the ALI’s proposals regarding property division upon dissolution.'
Consideration of this single well-worn subject might at first glance appear to be a fairly
routine exercise. After all, there are currently a great many books, written for the edification
of practicing lawyers,” that treat various aspects of the subject of property division at
divorce, together with a number of treatises, outlines, and handbooks for students that
deal with the subject,’ and a slew of law review articles dissecting myriad issues relating to
property distribution that defy classification or accurate numbering.” Anyone who takes
comfort from the fact that this glut of material exists to address the subject of property
division is in for a rude and dismaying awakening when first confronting the PRINCIPLES
recommended by the ALI

The PriNcIPLES are set out in a volume that consists of more than a thousand pages
of text. Concededly, a reader’s focus on any number of provisions in any single chapter,
including many of those in the property division chapter, will aid the reader’s compre-
hension of the subject matter that the provision purports to address. At the same time,
however, there are critical and often complex relationships between the property division
chapter and several other chapters of the PrincipLEs. The reader who devotes his or her
attention only to the property division principles will surely fail to see a number of snakes
hiding in the tall grasses of other provisions. For example, one cannot deal in an intelligible
way with the ALI’s approach to property division in chapter 4 without considerable famil-
iarity with chapter 5, which covers what practitioners know as alimony or maintenance but
which the drafters label as “compensatory spousal payments.” Also, the property division
provisions are relevant, if not critical, to an understanding of chapter 6, which deals with,

I PriNcIPLES ch. 4.

2 See, e.g., JOHN DEWITT GREGORY, JANET LEACH RICHARDS & SHERYL WOLF, PROPERTY D1visioN IN D1vorce
PROCEEDINGS: A FIFTY STATE GUIDE (2004); BRETT R. TURNER, EQUITABLE DISTRIBUTION OF PROPERTY (1994 &
Supp.); THOMAS J. OLDHAM, DIVORCE, SEPARATION AND THE DISTRIBUTION OF PROPERTY (1987); JouN DEWITT
GREGORY, THE Law OoF EQUITABLE Di1sTRIBUTION (1989).

3 See, e.g., HARRY D. KRAUSE & DavID D. MEYER, FAMILY Law §§ 22.1-22.7 (2003); JouN DEWITT GREGORY, PETER
SWISHER & SHERYL L. WOLF, UNDERSTANDING FaMiLy Law §§ 10.01-10.12 (2d ed. 2001).

4 See, e.g., Robert J. Levy, An Introduction to Divorce Property Issues, 23 Fam. L.Q. 147 (1989); Thomas J. Oldham,
Tracing, Commingling and Transmutation, 23 Fam. L.Q. 219 (1989); Joan M. Krauskopf, A Theory for “Just Division
of Marital Property in Missouri,” 41 Mo. L. REv. 165 (1976); Alan L. Feld, The Implications of Minority Interest and
Stock Restrictions in Valuing Closely-Held Shares, 122 U. Pa. L. Rev. 934 (1974).

5 PrincIPLES ch. 5. See James Herbie Di Fonzo, Toward A Unified Field Theory of the Family: The American Law
Institute’s Principles of the Law of Family Dissolution, 2001 BYU L. Rev. 923 (observing that “the financial aftershocks
of marital dissolution, traditionally termed alimony (or maintenance) and property division, have virtually melded
into one integrated financial scheme governing all domestic fractures”).
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among other matters, property division between unmarried cohabitants.” Again, mat-
rimonial and family law practitioners everywhere certainly know that property division
is, as a practical matter, inextricably linked with prenuptial and antenuptial agreements
between the spouses. Yet, the PRiNcIPLES carve this subject out from property division and
relegate it to chapter 7 on “Agreements.” Also, and certainly not less importantly, the ALT’s
scheme for the division of property requires familiarity with the black letter law address-
ing, whether marital misconduct, or fault, ought to be considered as a factor in allocating
property upon dissolution, a discussion contained in chapter 1 of the PrincipLEs.” The
drafters, in response to this question, reach a radically different conclusion from the one
that underlies the statutory and case law that a significant number of American courts and
legislatures, after many years of careful reflection, have established. Accordingly, although
this chapter is concerned with property division, it will at some points cross reference other
provisions of the PRINCIPLES.

Let me note in passing why this chapter uses the single word “dissolution” to refer to
the proceeding that in most states, if not in all, is called either “divorce” or “dissolution of
marriage.” This usage is compelled by the approach of the PriNcipLEs themselves, which,
as their title suggests, purport to deal with dissolution of the family, broadly defined.®
Indeed, one critic of the PriNcIPLEs rightly asserts that “[w]hile some of the PRINCIPLES
are very familiar to law professors who teach family law, many of the proposals go far
beyond existing law and recommend significant policy changes, including official recog-
nition of homosexual and extramarital concubine-like domestic partnership agreements,
on an economic par with marriage.”” The wholesale importation of the property division
proposals, which are the subject of this chapter, into the provisions that deal with domestic
partners is among the most far-reaching and arguably most controversial proposals to be
found in the PrincipLEs. "

Before dealing with some of the many questions raised by the PrRiNCIPLES’ property
division provisions, a few comments are in order with respect to the context in which
those provisions and others were adopted. Some commentators have expressed concern
and, indeed, strong reservations about the ALI’s processes or procedures. Professor David
Westfall, for example, in a critique of the treatment of unmarried cohabitants in one of
the earlier drafts of the PrincIPLES, published before the final version was adopted by the
ALI observed:

If there were any persuasive reason to believe that the PRINCIPLES actually reflected the
views of a substantial majority of the almost three thousand distinguished judges, lawyers,
and law teachers who are members of the American Law Institute, I would hesitate to
write a critical essay. In fact, however, there is no way to know whether the PRINCIPLES
reflect the views of more than a minor fraction of the membership.'!

¢ PriNcIPLES ch. 6, at 907. 7 PriNcIPLES ch. 1, at 42.

8 See John DeWitt Gregory, Redefining the Family: Undermining the Family, 2004 U. Car. LEGar F. 381.

° Lynn D. Wardle, Deconstructing Family: A Critique of the American Law Institute’s “Domestic Partners” Proposal, 2001
BYU L. Rev. 1189, 1192. (observing further that “[m]ost of the chapters of the Family Dissolution Principles contain
provisions that deconstruct, level, or redefine ‘family’ relationships,” citing several chapters of the PRiNcIPLES that
“contain provisions that either significantly redefine currently protected family relationships or radically alter
existing family law doctrines”).

10 princrpLES, ch. 6, at 907.

" David Westfall, Forcing Incidents of Marriage on Unmarried Cohabitants: The American Law Institute’s Principles of
Family Dissolution, 76 NoTRe DaME L. Rev. 1467 (2001).
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Describing the quorum requirement for the ALI’s membership meetings, Professor
Westfall notes in this volume that “fundamental matters of policy may be decided by a
handful of votes, and may reflect the views of only a tiny fraction of the membership.”'?
Consequently, “although the PrincIPLES represents the official position of the ALL it may
not reflect the views of even a substantial minority of the membership.”!? After a detailed
review and analysis of the provisions relating to unmarried cohabitants, or as the drafters
style them, “domestic partners,” Professor Westfall concludes that “[t]he PrINCIPLES
reflect policies favored by a small group of legal academics, rather than the mainstream of
developing American law governing cohabitants.”'*

Another critique of the process by which the ALI adopted the PrincIPLES laments
similarly that:

[t]he prestige of the [ALI], and the fact that many well-placed lawyers, distinguished law
professors, and influential judges belong to the ALI guarantees that [the PRINCIPLES]
will have some impact. Even before the PriNcIPLES were adopted by the ALIL the draft
provisions had been cited and discussed in dozens of law review articles. Yet, despite
the great potential impact of the PrincipLEs and despite (or perhaps, because of) the
gerrymandering of the scope of this project, the PriNncIpLEs show little imprint of serious
conceptual criticism. The ALT’s process of crafting and approval left the few critics in the
ALI feeling that their views were simply not heard and disregarded."”

Indeed, if an anecdotal comment is appropriate, anyone who attended the ALI’s mem-
bership meetings during which the PriNcIPLEs were debated could not help but notice
the rush of ALI members from the meeting room to the hallways and coffee lounge when
debates about corporate matters concluded and were then followed on the meeting agenda
by discussion of the PRINCIPLES.

The PrincipLEs were developed over a period of more than ten years, during which
time the ALI published a number of drafts, and were adopted by the ALI in 2002. From
the project’s inception until the final adoption and promulgation of the PRiNcIPLES, they
were discussed, criticized, and analyzed in several law review articles. Curiously, the provi-
sions relating to custody'® and domestic partners'” have thus far engendered considerably
more attention in law review literature and significantly more controversy than other
chapters, including the PRINCIPLES’ property division proposals. This may not be surpris-
ing. As the Director’s Foreword to the PRINCIPLES points out, “nearly everything in the
PrincipLES can be found in the current law of some states, as well as in that of other coun-
tries with a common law tradition.”'® Similarly, the Chief Reporter’s Foreword notes that
“[s]ome provisions function as traditional Restatement rules. They are addressed to courts

12 Westfall, this volume. 13 Westfall, supra note 11, at 1469.

14 14, For criticisms of other recent work of the ALL see id. at 1469, n.12.

15 Lynn D. Wardle, Introduction to the Symposium, 4 J.L. & Fam. STup. 1 (2002).

16 See, e. ¢., Linda Jellum, Parents Know Best: Revising our Approach to Parental Custody Agreements, 65 On1o St. L.J.
615 (2004); Robert F. Kelly and Shawn Ward, Social Science Research and the American Law Institute’s Approximation
Rule, 40 Fam. Ct. REv. 50 (2002); Margaret S. Osborne, Legalizing Families: Solutions to Adjudicate Parentage for
Lesbian Co-Parents, 49 ViLL. L. REv. 363 (2004).

17 See, e.g., Margaret F. Brinig and Steven L. Nock, What Does Covenant Mean for Relationships, 18 NoTRE DAME
J.L. ETHICS & PUB. PoL’y 137 (2004); Katherine M. Franke, The Domesticated Liberty of Lawrence v. Texas, 104
CoruMm L. Rev. 1399 (2004); Mark Strasser, Some Observations about DOMA, Marriages, Civil Unions and Domestic
Partnerships, 30 Cap. U. L. REv. 363 (2002).

18 principLES, Director’s Foreword, at xv.
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in their function as decisionmakers in individual cases, and identify ‘the considerations
that courts, under a proper view of the judicial function, deem it right to weigh.””!? These
comments are particularly applicable to a number, but by no means all, of the provisions
relating to property division on dissolution.

I. Placing the Property Division Proposals in Context

The PrincIPLES treat the definition and characterization of property in a conventional
manner, classifying property acquired during marriage as marital property, and gifts and
inheritances, together with property acquired in exchange for separate property, as separate
property.”’ This dual property scheme for classification of property at divorce is consistent
with the approach taken in a majority of states.”! The PRINCIPLES also recommend a
conventional cut-off date for the acquisition of marital property, which is property acquired
“after the commencement of marriage and before the filing and service of a petition for
dissolution (if that petition ultimately results in a decree dissolving the marriage),” absent
facts “establishing that use of another date is necessary to avoid a substantial injustice.”*”
Prevailing law on this point may be summarized as follows:

A problem unique to dual property jurisdictions is the point in time at which property
is to be classified as marital, and hence subject to distribution, or separate, and therefore
assignable to the party in whose name title is held. That is, for the purposes of classifying
property acquired “during the marriage” as marital property, when does the marriage
end? In various jurisdictions, the point in time at which classification occurs is found
in (1) an explicit exception to the definition of marital property, (2) the definition of
separate property, or (3) the definition of marital property. These three variations in
wording achieve the same effect, excluding from distribution property acquired after
the legal separation of the parties. In states in which the statutes are silent, property is
generally subject to distribution at the time of legal separation; some courts, however,
have selected alternative dates to determine when the marital partnership ends.”

After reading these Restatement-like provisions, it is startling to find a provision of the
PrincIPLES governing characterization of property that sets out the following requirement:
“Property acquired during a relationship between the spouses that immediately preceded
their marriage, and which was a domestic-partner relationship as defined by [Section]
6.03 is treated as if it were acquired during the marriage.”** This provision is entirely at
odds with the holdings of judicial decisions in the vast majority of jurisdictions that have
addressed the question, which have refused to classify property acquired by parties before
marriage or in contemplation of marriage as marital property.”

Simply stated, this radical application of characterization rules and by extension the
rules of property division to domestic partners, for the most part rejects prevailing law,
which rarely applies equitable distribution rules to the property of unmarried cohabitants.

19 PrincrPLES, Chief Reporter’s Foreword, at xvii. 20 priNcIPLES § 4.03, at 649-50.

21 See Joun DEWITT GREGORY, JANET LEACH RICHARDS & SHERYL WOLF, PROPERTY DIVISION IN DIVORCE
PROCEEDINGS: A FIFTY STATE GUIDE § 2.02 (2004) (“A slim majority of statutes employ a dual property approach.
In these dual property states, marital property or community property, as the case may be, is divisible. Separate
property, on the other hand, is retained by the spouse who has title.”).

22 priNcIpLES § 4.03, at 650.

23 See GREGORY, THE LAw OF EQUITABLE DISTRIBUTION §2.06 (1989).

24 principLEs § 4.03(6), at 650. 25 See GREGORY, supranote 23, at § 2.03[2].
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Decisions by courts in a small minority of states sometimes divide property acquired
shortly before marriage for use as the marital residence, theorizing that the property was
acquired in contemplation of marriage. In In re Marriage of Altman,’® for example, the
Colorado Court of Appeals stated:

Where. .. a family residence is selected and acquired within a few days of the parties’
marriage, in contemplation of that marriage, and the equity accumulated therein results
from contributions by both parties, we hold that the court does not err in treating the
residence and all equity obtained therein as marital property. In order to obtain the status
of separate property.. ., it must appear that the property was acquired prior to marriage
with the intent that it become the separate property of Husband.””

But cases in an overwhelming majority of states hold that a literal reading of the definition
of marital property in property division statutes does not permit distribution of property
acquired by unmarried cohabitants.”®

There are other provisions in the PRINCIPLES, not all of which can be addressed in this
chapter, that would, unlike a Restatement, radically change or entirely reject rules, factors,
and presumptions that state courts have developed through careful reflection during the
many years since equitable distribution of property became law in almost all jurisdictions.
In a number of instances, the drafters made a choice between conflicting rules of property
division adopted by American legislatures or courts, sometimes favoring a rule not accepted
in the majority of jurisdictions, or rejecting one developed by states, again after many years
of legislative or judicial reflection.

In light of such inconsistencies between the PrincipLEs and the well-established law
in a good many jurisdictions, it is appropriate to ask several questions. It would be useful
to know, for example, if the PriNcIPLES relating to property division in divorce proceed-
ings have had any significant impact on state statutory law or court decisions relating to
distribution of property, during either the ten or so years when the ALI was publishing
numerous drafts or the years following the adoption and promulgation of the PRINCIPLES
in their final form. Another relevant question is whether one may reasonably expect that
the PrRINCIPLES, insofar as they do not restate current law but call for significant and
arguably radical changes, will have an observable impact on a body of law that state courts
and legislatures have developed during at least the last three decades. Also, one may usefully
ask whether the theoretical foundations of the PrincipLES accord sufficient respect to the
practical considerations that animate state property division law. To put it more sharply,
one must wonder whether the approaches to property division under the PrincipLEs will
have a strong or lasting impact on American matrimonial law; or will they eventually come
to be regarded as merely an academic exercise or, indeed, another one of those “thought
experiments” of which some legal academics have recently become so fond.

One example of the drafters picking and choosing among various property division or
equitable distribution doctrines that are well established in virtually all American jurisdic-
tions is its treatment of marital misconduct or fault. In most states, equitable distribution
statutes list dissipation of assets, sometimes called waste or financial misconduct, as one
of the factors that a court must consider when making a fair and equitable distribution
of marital property.”” There is not complete agreement, however, with respect to the

26530 P.2d 1012 (Colo. Ct. App. 1984). 27 Id. at 1013.
28 See GREGORY, supra note 23, at § 2.03[2]. 29 See GREGORY ET AL., supra note 3, § 10.12 [D][1]—[4].
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conduct that will constitute dissipation, so that the facts in each case may well determine
whether a party’s conduct constitutes waste or dissipation. The Supreme Court of Illinois
has examined the elements of dissipation carefully and in the greatest detail. Several other
states have relied on that court’s approach, which is exemplified by the Illinois Supreme
Court’s opinion in In re Marriage of O’Neill,’® where the court stated: “[T]he term
‘dissipation’. .. refers to the use of marital property for the sole benefit of one of the spouses
for a purpose unrelated to the marriage at a time that the marriage is undergoing an irrec-
oncilable breakdown.””!

While one frequently encounters the Illinois approach in cases decided by other courts,
some courts have not adopted the requirement that dissipation will be a property division
factor only if it occurs when the marriage is breaking down. Also, some decisions suggest
that there must be an intent to dissipate marital assets. An excellent example is Robinette
v. Robinette,”” in which the Court of Appeals of Kentucky stated:

We believe the concept of dissipation, that is, spending funds for a non-marital purpose,
is an appropriate one for the court to consider when the property is expended (1) during
a period when there is a separation or dissolution impending, and (2) where there is
a clear showing of intent to deprive one’s spouse of his or her proportionate share of
marital property.*®

State courts also are not in agreement with respect to remedies for dissipation.”* With
some frequency courts will try to compensate the innocent party. In In re Partyka® for
example, the Appellate Court of Illinois stated the approach that one most frequently
encounters in state court opinions that deal with the issue. The court stated: “Where a
party has dissipated marital assets, the court may charge the amount dissipated against his
or her share of the marital property so as to compensate the other party.”*° But other state
courts have declined to include dissipated assets in the marital estate since such assets no
longer exist. Some courts, rather, consider dissipation of assets as a factor to be considered
in distribution, as did the Montana Supreme Court in affirming a division of 70 percent
of the marital property to the wife and 30 percent to the husband because of the husband’s
dissipation of marital assets.’”

The PriNcIpLES explicitly treat dissipation of distributable assets under the rubric of
“Financial Misconduct as Grounds for Unequal Division of Marital Property.”*® In the
black letter, the PrincIPLES specifically identify several kinds of misconduct that by and
large have been treated by the courts as dissipation under prevailing law, and in most cases
provide the remedy of augmentation or enlargement of the innocent party’s share of the
marital property. Also, the PRINCIPLES generally provide a limited period of time during
which rules relating to dissipation are applicable,”” which would appear to be an improve-
ment on the arguably over broad requirement that cognizable dissipation occur during

the breakdown of the marriage, the application of which has given courts considerable
difficulty.

30 563 N.E.2d 494 (11L. 1990). 31 Id. at 498-99.

32736 S.W.2d 351 (Ky. Ct. App. 1987). 3 Id. at 354.

34 See GREGORY ET AL., supra note 3, § 10.12(D)(4). 3 511 N.E.2d 676 (Ill. App. Ct. 1987).
36 Id. at 680.

37 See In re Marriage of Merry, 689 P.2d 1250 (Mont. 1984).
38 PrincIpLES § 4.10, at 750.
3 PriNcIPLES § 4.10, at 750 (“fixing a period of time specified in a rule of statewide application”).
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There is a sharp departure from generally prevailing law, however, in cases of dissipation
where there is insufficient marital property to achieve the remedy favored by the Princi-
pLES. There, the PRiNcIPLES allow invasion of a spouse’s separate property.*’ In the states
that have adopted the dual property approach to classification of property, also accepted
by the PRINCIPLES as preferable to an all property or “hotchpot” system,*' equitable dis-
tribution statutes that permit invasion of separate property are rare, and permit invasion
under very limited circumstances, as in cases of undue hardship or in order to balance the
equities between the parties.*” To the extent that such statutes apply, they are not signifi-
cantly different from those in all property or “hotchpot” states. For the most part, then, the
treatment of dissipation of marital property, or financial misconduct as the PRINCIPLES
label it, is in harmony with state laws and decisions because dissipation of assets, a kind of
economic fault, is uniformly taken into consideration when dividing marital property.

The PrINCIPLES are not so harmonious with generally prevailing state law, however,
when one compares them with the law in a significant number of states relating to miscon-
duct that is not financial, commonly referred to as marital fault. A number of state legis-
latures have barred any consideration of marital fault in property distribution at divorce,
adopting the Model Marriage and Divorce Act, formerly known as the Uniform Marriage
and Divorce Act, requirement that spousal property be divided “without regard to marital
misconduct”™ by adopting the same language in their property division statutes.** This
is also the all-or-nothing approach that the PrincipLEs recommend.*® At the opposite
end of the spectrum one finds statutes that contain a mandate that the court consider “the
conduct of the parties during the marriage” or “the respective merits of the parties.”*® A
few states adopt a third approach, variously worded, which considers only misconduct that
causes or leads to divorce or to the breakdown of the marriage, and there are others that
are silent with respect to fault, leaving it within the discretion of the courts to determine
whether fault is a relevant property division factor. Finally, some statutes list among the
factors that the court must consider when distributing marital property a so-called catchall
factor, exemplified by the New York statutory requirement that the court consider “any
other factor which the court shall expressly find to be just and proper.”*” Construing this
provision in O’Brien v. O’Brien,"® New York’s highest court stated:

Except in egregious cases which shock the conscience of the court, ... [marital fault] is
not a “just and proper” factor for consideration in the equitable distribution of marital
property. ... Thatis so because marital fault is inconsistent with the underlying assump-
tion thata marriage isin partan economic partnership and upon its dissolution the parties
are entitled to a fair share of the marital estate, because fault will usually be difficult to

40 principLEs § 4.10(6), at 751.

41 Curiously, the PrincipLEs adopt the term “hotchpot” rather than the familiar “all property” states to identify
jurisdictions in which all property held at the time of dissolution, sometimes with exceptions, is subject to distri-
bution, in contrast with “dual property” states that permit distribution of property acquired during the marriage.
See GREGORY ET AL, supra note 3, § 10.03.

42 See GREGORY, THE LAw oF EQUITABLE DISTRIBUTION § 2.05 for illustrative statutes and cases that permit invasion
of separate property in dual property states. GREGORY ET AL., supra note 2.

43 UNIFORM MARRIAGE AND DIvORCE AcT § 307, 9 U.L.A. 238 (1987).

44 See, e.g., CoLo. REV. STAT. § 14-10-113 (2004). 45 See Wardle, this volume.

46 See, e.g., Mo. REV. STAT. § 452.330(1) (2004); Wyo. STAT. ANN. § 20-2-114 (2004).

47 See N.Y. Dom. ReL. Law § 236B(5)(d)(13) (McKinney 2004).

48 489 N.E.2d 712 (N.Y. 1985).
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assign and because introduction of the issue may involve the courts in time-consuming
procedural maneuvers relating to collateral issues.*’

Unlike the common-sensical treatment of fault in O’Brien, the PrincipLES adopt a
position that rejects consideration of marital fault in every circumstance, no matter how
egregious the conduct of one of the spouses.” Leaving the black letter silent with respect
to the issue, the PriNcIPLES provide a lengthy essay in the introductory chapter that asks
“whether marital misconduct should be considered in property allocation and awards of
compensatory payments” and concludes that it should not.”! One commentator, Professor
Peter Nash Swisher, has characterized as “questionable” the three premises upon which the
PRINCIPLES reject “the application of any fault-based non-financial factors in determining
the allocation of marital property,” which he identifies as follows: 1) utilizing fault factors
“as an agent of morality” in effect “rewards virtue and punishes sin;” 2) judicial discretion
would be “inherently limitless if no finding of economic harm to the claimant is required
to justify [such an] award or its amount;” and 3) compensation for serious harm caused
by the wrongful conduct of a spouse is “better left” to a separate criminal law or tort law
remedy rather than a concomitant fault-based divorce remedy.’>

This chapter will not rehearse Professor Swisher’s persuasive analysis, and criticism
of, and challenge to, these three assumptions, except to say that I concur entirely in his
conclusion that states that have provided a remedy for egregious marital misconduct
should continue to do so, and that relegating compensation for serious harm by an abusive
spouse to remedies under tort law or criminal law is not only insufficient but what is more,
it is unfair. Even a cursory reading of New York decisions that apply the principle that
egregious harm should be a relevant factor in the division of marital property at divorce
shows clearly that “state courts generally have applied such fault based remedies in a serious
and responsible manner.””” This point is readily illustrated with two New York cases.

In one unpublished New York case, the facts reveal that the husband, during the divorce
proceedings, returned to his Middle East country of origin, taking the parties’ minor
children of the marriage with him.”* The law provided no remedy to compel the return
to New York of the husband or the children, so that the effect was to deny the mother and
children any contact with each other for the rest of their lives. The court took the husband’s
egregious fault as a factor that justified a property division that awarded all of the marital
property to the wife and nothing to the derelict husband.

In another New York case, Havell v. Islam,> the trial court addressed the question
whether the offensive conduct of the husband should be taken into account in making an
equitable distribution of marital property accumulated during the twenty-one years of the
parties’ marriage, which had produced six children whose ages ranged from nine to twenty
years. The court posed the following question:

In considering the equitable distribution of marital property, may the court properly
admit evidence at trial of a pattern of domestic violence in a marriage of long duration,

¥ 1d. at 719. 30 principLEs, Chapter 1, Topic 2, at 42-85.

S princrpLEs, Chapter 1, Topic 2, pts I-V1, at 42-67.

52 Peter Nash Swisher, Commentary: The ALI Principles: A Farewell to Fault-But What Remedy for the Egregious Marital
Misconduct of an Abusive Spouse, 8 DUKE J. GENDER L. & PorL’y 213, 216, 219-220 (2001) (citations omitted).

53
Id. at 216.

>4 Safah v. Safah, 1892 NYLJ p. 28, col. 5 [Sup. Ct. Suffolk Co.].

35718 N.Y.S.2d 807 (Sup. Ct. 2000).
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pursuant to [the New York statute](which directs the court to consider “any other
factor which the court shall find to be just and proper”) and the standard set forth
in... O’Brien.”™®

The testimony at trial revealed, among other things, that one evening the wife told the
husband that she wanted a divorce, and “[t]hereafter the husband repeatedly struck the
wife about the face and head with a barbell.”®” Besides this atrocious assault, the court lists
twenty-one other instances of the husband’s outrageous conduct, including striking and
beating several of the children on a number of occasions; telling the children “the wife was
a whore because she had previously been married;”** walking about the house morning
and night “in drawstring pajamas with the drawstring opened to an extent that his sexual
organs were exposed with the children and their friends in the home;”*” grabbing the wife
and twisting the wife’s arm “in ‘an excruciating painful way’ causing her housekeeper to
intervene;” spanking their six year old child for crying, and calling their child, who had
learning difficulties “stupid and an idiot;” and beating the child’s head and face.®” After
examining judicial decisions in other states and reviewing relevant law review literature,
the court concluded:

Upon consideration of the foregoing case law, statutes, and literature, it is the opinion of
this court that a pattern of domestic violence, properly proven by competent testimony
and evidence, is a “just and proper” factor to be considered by the court in connection
with the equitable distribution of property pursuant to [the New York Domestic Relations
Law]."!

Accordingly, the court awarded 90 percent of the marital property to the wife and 10 percent
to the husband.

I find it difficult to fathom on what basis anyone would consider it fair and equitable to
prohibit a court from reaching the results in the two cases just discussed or would insist
on leaving the wronged and abused women in these cases to remedies that tort law and
criminal law supposedly would provide. As Professor Swisher concludes, after cataloging
reasons why remedies in tort are an insufficient response to egregious marital misconduct:

[A]nother major problem with the Principles’ advocacy of an independent tort action
for serious or egregious marital misconduct is that separate marital tort claims would
foster a costly, onerous, unnecessary, and largely unsuccessful multiplicity of lawsuits—
especially for injured spouses of modest means. Moreover, serious procedural questions
of whether a tort claim should be joined in a divorce action, and under what applicable
procedural guidelines, continue to trouble a number of courts and commentators.®*

Leaving recompense for egregious marital fault to the criminal justice system is at least
as questionable, if not more so. Significantly, the husband in Havell v. Islam® who, it will
be recalled, broke his wife’s jaw with a barbell, was indicted for attempted murder and
first degree assault. After pleading guilty to only the second charge, he received a prison
sentence of eight and one-third years, which he was serving in a state prison at the time of the
divorce proceeding.’* One might speculate about whether or not the wife was comforted

%6 Id. at 808. 7 1d.

58 Id. at 809. ¥ 1d.

0 Id. ol Id. at 811.

62 Swisher, supra note 52, at 229. 63 718 N.Y.S.2d 807 (Sup. Ct. 2000).

4 Id. at 808.
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by this result, but she surely was not compensated. Crimes are, in principle, an offense
against society, rather than against a particular victim, and whatever function criminal
punishment may serve is often vitiated and compromised by factors such as prosecutorial
discretion and plea bargaining.

Prosecutorial discretion, an essential component of the criminal justice system, has
been defined as “[a] prosecutor’s power to choose from the options available in a criminal
case, such as filing charges, prosecuting, plea bargaining, and recommending a sentence
to the court.”® It would appear to be a truism that “[p]rosecutors...have the most to
say about whether to file charges against a suspect and which charges to select... [I]n the
end, the prosecutor can overrule police charging decisions without interference.”*® As one
commentary points out:

The prosecutor’s broad charging discretion has a long history in the common law, both
in England and in the United States. Judges today explain their reluctance to become
involved in charging decisions on three grounds: (1) under the separation of powers
doctrine, the executive branch has the responsibility to enforce the criminal law; (2) judges
are poorly situated to make judgments about the allocation of limited prosecutorial
resources; and (3) overbroad provisions in criminal codes require selection of from
amonyg the possible charges that could be filed.®’

In United States v. Armstrong, the Supreme Court of the United States, rejecting a claim
of selective prosecution, invoked separation of powers principles that support the broad
discretion of prosecutors in the enforcement of criminal laws.®® Similarly, in Newton v.
Rumery, the Court emphasized that matters such as evaluation of the merits of a case and
allocation of resources are within the province of the prosecutor and not the judiciary.®’
Again, in Wayte v. United States, the Supreme Court emphasized that “[s]uch factors as the
strength of the case, the prosecution’s general deterrence value, the Government’s enforce-
ment priorities, and the case’s relationship to the Government’s overall enforcement plans
are not readily susceptible to the kind of analysis the courts are competent to undertake.””"
State court decisions also reflect the wide berth afforded to prosecutors with respect to
discretion in charging,”' as well as in declination to charge and in diversion decisions.””
Furthermore, even the concern that “criminalization of innocuous behavior” may occur
because of broad provisions in the criminal law “is muted in the American justice sys-
tem by prosecutorial discretion. Prosecutors need not prosecute every case that presents a
potential violation of the criminal law.””?

Simply stated, it is highly questionable that the criminal justice system is an appropriate
place in which to place such social problems as domestic violence. It is also worth noting

65 Bryan A. GARDNER, A HANDBOOK OF CRIMINAL Law TERMS (2000).

6 See NorA V. DEMLEITNER, DouGLAS A. BERMAN, MARC L. MILLER & RONALD FE WRIGHT, SENTENCING LAW AND
Poricy 802 (2004).

7 1d. 68 517 U.S. 456, 464 (1996).

9480 U.S. 386, 396 (1987).

70470 U.S. 598, 607 (1985). See also Marshall v. Jerrico, 446 U.S. 238, 148 (1980) (noting in connection with a
complaint against the Secretary of Labor: “Our legal system has traditionally accorded wide discretion to criminal
prosecutors in the enforcement process . . . and similar considerations have been found applicable to administrative
prosecutors as well”).

71 See, e.g., State v. Peters, 525 N.W.2d 854 (Iowa 1994).

72 See, e.g., Wilson v. Renfroe, 91 So.2d 857 (Fla. 1956); Cleveland v. State, 417 So.2d 653 (Fla. 1982).

73 Vikramaditya S. Khanna, Corporate Crime Legislation: A Political Economy Analysis, 82 Wasa. U. L.Q. 95, 128
(2004).
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that domestic violence may be more difficult to prove in a criminal case than it would be in
a divorce proceeding. Such cases frequently involve years of repeated violent incidents. In
a criminal proceeding, prosecutors are required to plead and to prove beyond a reasonable
doubtspecificinstances of violence at specific times. A pattern of violence during a marriage
might not be susceptible of such proof. Thus, absent a prompt report to the police or at
least to a medical provider, such cases are almost impossible to prove.”*

II. Gauging The Impact of the Property Division Proposals

In view of the considerable amount of time and effort that was devoted to the ALI property
division proposals, it is fair to ask what impact they have thus far had on legislatures and
courts, and how seriously they have been taken by members of the organized matrimonial
bar, who deal with property division issues on a day-to-day basis. As of this writing, the
response to such an inquiry is more than a little disappointing. A survey of bar association
journals around the country has unearthed a single article, appearing in an American Bar
Association (“ABA”) publication, that so much as mentions the ALI property division pro-
posals.”” The author’s only observation about the subject of property division (in an article
based in large part on an interview with Professor Ira Mark Ellman, the chief drafter for the
PRrINCIPLES), is that the ALI “suggests that decisions about maintenance and division of
property be made without regard to marital misconduct such as adultery. ... [T]hose are
just a few of the sweeping changes presented in the ALI’s wide-ranging, 1,200-page report
recommending overhaul of divorce law.””® Just two other articles, also found in ABA jour-
nals, deal with the treatment of domestic partners '/ and alimony under chapter 5 of the
PrincrpLes.”® The impact of the ALI property division proposals on the decisions of state
courts also has been insignificant as of this writing. Several decisions cite various drafts
of the PriNcIPLES when they are conveniently consistent with or supportive of prevailing
rules in a particular state. In Blanchard v. Blanchard,” for example, a case involving retire-
ment benefits, the Supreme Court of Louisiana cited a draft provision of the PRINCIPLES
that was consistent with the law of several other community property states.*” Similarly,
the Supreme Court of Vermont, in Damone v. Damone,®' pointed out that the defendant’s
approach to classification of personal injury awards was endorsed by the ALL®

74 This insight is attributed to Professor Alafair Burke based on her experience as a prosecutor.

75 See Mark Hansen, A Family Law Fight: ALI Report Stirs Hot Debate Over Rights of Unmarried Couples, 89 A.B.A.].
20 (June 2003).

76 Id. The article also notes sharp criticisms directed against other provisions of the PrRincIpLEs. Hansen reports,
for example, that “Brigham Young University law professor Lynn D. Wardle, a member of the ALI and one of the
project’s chief critics, says the entire project reflects a strong ideological bias against marriage.” He also notes that
“another leading critic, David Blankenhorn, founder and president of the Institute for American Values, a pro-
family think tank, say the ALI proposals, if enacted, would undermine the institution of marriage.” Also, “Ronald
K. Henry, a child advocacy lawyer in Washington, D.C....opposes the report’s child support and child custody
provisions, both of which he says contain a built-in bias against fathers.” Id.

77 John J. Sampson, Preface to the Amendments to the Uniform Parentage Act, 37 Fam. L.Q. 1 (2003).
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which gives rise to a claim for pain and suffering. See PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION: ANALYSIS
AND RECOMMENDATIONS § 4.08(2)(a) (ALIL, Proposed Final Draft, Part I, February 14 (1997)). Accordingly, the
ALI would treat this type of property as the separate property of the injured spouse. See also Doucette v. Washburn,
766 A.2d 378 (Me. 2001) (citing the same section of the PRINCIPLES).
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A justice of the Supreme Court of Kentucky, in a concurring opinion, cited the ALI
property division proposals in support of his view, consistent with the rule in other juris-
dictions, that there is a presumption that debts that occur during the marriage are marital
property.®? Again, in Holman v. Holman,** the Kentucky Supreme Court, ruling on the
characterization of disability payments, adopted the approach of the majority of other
jurisdictions while noting that it was also the approach recommended by the ALL* The
Supreme Court of North Dakota, in Weber v. Weber*® reiterated the generally prevailing
principle that trial courts should recognize agreements between the parties when distribut-
ing property. The court noted, however, in the course of striking down the agreement before
it as unconscionable, that trial courts “should not...blindly accept property settlement
agreements,” citing case law and the PrincipLES."

As of this writing, the most recent case from the highest court of a state that cites the
property division principles was rendered by the Massachusetts court after the PRINCIPLES
were adopted and promulgated in their final form. The Supreme Judicial Court of
Massachusetts, in Kittridge v. Kittridge,”® finding no definition of “dissipation” in its own
case law, reviewed the way in which courts in other jurisdictions defined the concept,
together with a supporting citation from the PrincipLEs.*

III. Conclusion

This brief review of cases that the highest state appellate courts have decided as various
drafts of the PrRINCIPLES became available and following their publication in final form,
reveals that state courts have yet to fall under the sway of the ALI property division
recommendations. As this chapter has shown, a few judges have cited the PrincIPLES, but
without much elaboration, when they are consistent with principles already established in
state law. A skeptical reader might suspect that such otiose references to the work of the
prestigious American Law Institute serves to add intellectual cachet to otherwise routine
judicial opinions. In any event, apart from these occasional sops, it appears that state
courts have largely ignored the drafters’ property division proposals. Also, as this chapter

83 See Neidlinger v. Neidlinger, 52 S.W.3d 513, 524 (Ky. 2001).

8484 S.W.3d 903 (Ky. 2002).
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benefit: ‘Disability pay and workers’ compensation benefits are marital property to the extent they replace income
or benefits the recipient would have earned during the marriage but for the qualifying disability or injury.” Such
benefits are therefore classified ‘as marital property to the extent they replace earnings during the marriage and as
separate property to the extent they replace earnings before or after the marriage, without regard to how or when
the benefit was acquired.””) (citations omitted). See also Terwiliger v. Terwiliger, 64 S.W.3d 816, n.18 (Ky. 2002)
(citing PrINCIPLES § 4.03, cmt. ¢, (Proposed Final Draft, Part [, February 14, 1997) (“When tracing yields only
ambiguous results, the property is typically treated as marital.”).

86 589 N.W. 2d 358 (N.D. 1999).

87 Id. at 360 (citing PRINCIPLES OF THE LAw OF FAMILY DISSOLUTION: ANALYSIS AND RECOMMENDATIONS § 4.01,
Tentative Draft No. 2, A.L.I. (1996) for the proposition that “[a]greements between spouses have traditionally been
subject to various procedural and substantive rules beyond those which apply to contracts generally”).

88 803 N.E.2d 306 (Mass. 2004).

89 Id. at 36-37 (citing the PRINCIPLES § 4.10 (2) and comment C, which recommend that property division be
adjusted to account for marital property lost or destroyed through spouse’s “intentional misconduct” occurring
during a fixed period of time prior to commencement of proceedings, noting that “only transactions during a
period immediately preceding commencement of a dissolution action should ordinarily be considered”).
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discussed earlier, if one judges by bar association publications, the ALI property division
proposals remain largely irrelevant not only to state courts, but also to national and state
bar associations as well as family and matrimonial law practitioners.

The Director’s Foreword notes that the PrincipLEs were “undertaken in the 1990s,
when the law on these subjects was still in flux” and that this project was written as
reform movements swirled.”’ With respect to property division at least, the PRINCIPLES
for better or for worse do not appear to have had more than a whit of influence on these
swirling reform movements. Viewed as theoretical academic scholarship, the ALI property
division proposals are gracefully presented, and one might say elegant. As legal standards
to which legislators, judges, and practicing lawyers might repair, however, these provisions
are seriously, and one might say abysmally, flawed. The property division proposals seem
to be a pretty good example of the old adage that “the mountain has labored and produced

a mouse.””!

I am grateful to Alexis Collentine and Lisa Spar for assistance in preparing this chapter.

9 principLES, Director’s Foreword, at xv.
91 See Jean de la Fontaine Fables, V “La Montagne qui accoucche” (“A mountain in labour shouted so loud that
everyone...ran up expecting...a city bigger than Paris; she brought forth a mouse.”).



9 Unprincipled Family Dissolution: The ALD’s
Recommendations for Division of Property

David Westfall

The PrincIpLEs reflect eleven years of work by a massive team of drafters, advisors, and
consultative groups.' A former director of the ALI described the project as “among the most
important that the [ALI] has ever undertaken.”” The task took on Herculean dimensions.
Unfortunately, the final result is profoundly disappointing, particularly in contrast to the
ALD’s outstanding work in the Restatements, which have often exerted a strong positive
influence on major areas of law.’

The PrincipLEs, published with the prestigious imprimatur of the ALI, may impede
much needed reforms and even lead the legislators, judges, and rule makers to whom they
are addressed to adopt unsound policies. In seeking to ward off these potentially harmful
effects, this chapter first analyzes exactly what the ALI’s imprimatur on the PRINCIPLES
really means and then demonstrates why their uncritical acceptance as guideposts would
be unwise. The PrRINCIPLES contain serious deficiencies that should be corrected.

At the outset, it is crucial to examine the procedures under which the PRINCIPLES were
passed. Although ALI’s bylaws require authorization by the membership and approval by
the ALI for publication of any work intended to represent the ALI’s position,” the bylaws
also provide that “[a] quorum for any session of a meeting of the members is established
by registration during the meeting of 400 members. ... "> Thus, a quorum is conclusively
deemed to be present for all sessions of a meeting as soon as a little over 10 percent of
the approximately 3,800 members® have registered, even though the number present and
voting at a given session may be minimal. “A majority of the members voting on any
question during any meeting or session is effective as action of the membership,”” and
there is no proxy voting. As a result, fundamental matters of policy may be decided by a

! My own minuscule role, both in the “Members Consultative Group” for the PRiNcIPLEs and as a member of the
ALL had no effect on the final result. After one meeting, it became clear that both the Group and the drafters were
marching to a very different beat and that my efforts to alter their views would be futile. I tried again at the May
2000 Annual Meeting, introducing three motions to amend Chapters 6 and 7, but they were all defeated by voice
votes. See 77 A.L.I. Proc. 67-88 (2000).

2 PRINCIPLES OF THE LAw OF FAMILY DISSOLUTION: ANALYSIS AND RECOMMENDATIONS, at Xi (Tentative Draft
No. 3 pt. I, 1998) (Director’s Foreword by Geoffrey Hazard).

3 As of April 1, 2002, the number of published case citations to the Restatements was just under 155,000. Over
forty percent of these citations were to the particularly influential RESTATEMENT OF TORTS. See 2002 A.L.I. ANN.
Rep. 11.

4 See 2002 A.L.I. ANN. REP. app. 1, at 56. 5 Id. at § 3.02.

6 First Vice President Harper referred to the former quorum requirement of one fifth of the voting members as
approximately 760. See 78 A.L.I. Proc. 14 (2001).

7 See 2002 A.L.I. ANN. REP. app. 1, at 54.
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handful of votes,® and may reflect the views of only a tiny fraction of the membership. Yet,
the PrincIPLES are published as the position of the ALL with no indication of the number
of members who actually voted on any given portion or the narrow margin by which they
were adopted. Even a careful reader of the Proceedings of the ALT’s Annual Meeting may
learn no more than that a given motion was adopted (or defeated) by a voice vote, with no
way of knowing how many voices were heard.

If the PRINCIPLES are to guide legislative action or judicial decision, it should be either
because of their inherent merit or the reputations of the drafters themselves,” rather than
the eminence of the many distinguished lawyers, judges, and academics listed as members
butlargely absent from the meetings at which the PriNcIpLES were approved. To emphasize
their source, I will often refer here to “the drafters,” rather than to “the PRINCIPLES.”

I. Why Serious Reform of Family Law Is Needed

This chapter deals with only one aspect of divorce, as well as of “domestic partnerships”
between unmarried cohabitants, the termination of which the drafters would generally
treat like divorce:' the division of property. It is an area in which family law cries out for
serious reform. The economic consequences of divorce in a given state are often highly
unpredictable because of statutes and court decisions that accord trial judges a large mea-
sure of discretion in allocating property between the spouses,'' as well as lengthy lists of
factors that judges often are either directed or authorized to consider.'?

Because of the unpredictability this judicial discretion creates, spouses and their lawyers
may have little guidance in negotiations for settlement of their claims, and the more risk
averse party may suffer a substantial disadvantage as a result.'” In addition, the negotiating
process is likely to be more time-consuming and expensive because of the large number of
factors to be considered and the parties’ uncertainty as to how they will be viewed by the

8 For example, at the 1995 Annual Meeting, a member moved to recommit a highly controversial proposed
provision — not presently the law in any state — that would change the character of a spouse’s individual prop-
erty to marital property based merely on the passage of time since the property was acquired, thereby causing the
recharacterized property to be equally divided between them on dissolution of their marriage. By a vote of only
101 to 95, the motion to recommit was defeated. See 72 A.L.I. Proc. 128-42 (1995). This challenged section is,
therefore, included in the PriNcIPLEs and bears the ALI’s imprimatur, even though a change of only four votes —
just over one tenth of one percent of the membership — would have caused the section to be recommitted. See
PrINCIPLES § 4.12.

9 The primary drafter of the PRINCIPLES, Professor Ira Ellman, was identified by the Director of the ALI as respon-
sible for drafting chapters dealing with division of property and “compensatory spousal payments,” commonly
known as alimony or maintenance. Geoffrey C. Hazard, Jr., Foreword to PrincipLEs OF THE Law oF FamiLy
D1sSOLUTION: ANALYSIS AND RECOMMENDATIONS, at xiii, xiv (Proposed Final Draft pt. I, 1997). Dean Katharine
T. Bartlett drafted the chapter dealing with “residential responsibility” or child custody, and Professor Grace Ganz
Blumberg drafted the chapter dealing with child support. Geoffrey C. Hazard, Jr., Foreword to PRINCIPLES OF
THE LAw OF FAMILY DISSOLUTION: ANALYSIS AND RECOMMENDATIONS, at ix, xi (Tentative Draft No. 3 pt. [,
1998).

10 See PrINCIPLES § 1, Topic 1, Overview of Chapter 7, pt. II, at 39. See also PRINCIPLES § 6.03 (setting forth criteria to
determine whether couples are “domestic partners”). For a discussion of these criteria, see David Westfall, Forcing
Incidents of Marriage on Unmarried Cohabitants: The American Law Institute’s Principles of Family Dissolution, 76
Notre DaME L. Rev. 1467, 1478-80 (2001).

1 See infra Part I(C). 12 See infra Part I(C).

13 See Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the Law: The Case of Divorce, 88 YALE L.J.
950, 979 (1979) (discussing risk aversion in the context of custody disputes).
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particular judge who hears the case. Additionally, if the spouses do not settle, a trial may
be even more costly if the parties seek to introduce relevant evidence for all of the factors
that the judge may consider.

A further result of this unpredictability is that both the parties and the general public
often may perceive the results to be unfair, with couples who appear to be similarly situated
experiencing vastly different economic consequences from divorce. The inevitable result
is diminished respect for the legal system and reduced confidence that justice will be
done in family law cases, which constitute one third of the civil actions filed in state
courts.'*

Even if the rules were clear in each state, however, wide variations in state law would
produce major disparities in results for married couples divorced in different states. And the
consequences of ending the kind of cohabitation that the PRINCIPLES treat as a “domestic
partnership” are even more unpredictable, because of the absence of relevant statutes,'”
as well as the paucity of judicial decisions, dealing with claims of former cohabitants after
the end of their relationship.!®

The quest for a uniform law of marriage and divorce goes back at least as far as the for-
mation of the National Conference of Commissioners on Uniform State Laws in 1892,"7
but did notlead to the promulgation of the Uniform Marriage and Divorce Act (“UMDA”)
until 1970.'® Although the UMDA was adopted by only eight states,'” it embodied funda-
mental changes that are now reflected in the laws of many other states. It “totally eliminated
the traditional concept that divorce is a remedy granted to an innocent spouse, based on the
marital fault of the other spouse which has not been connived at, colluded in, or condoned
by the innocent spouse.””’ This principle is now generally accepted with the widespread
adoption of provisions for no-fault divorce, although many states merely added a no-
fault alternative to existing fault-based grounds.?' New York is a prominent exception that
stands by the old rule.””

14 See CourT StaTISTICS PROJECT, NATIONAL CENTER FOR STATE COURTS, EXAMINING THE WORK OF STATE COURTS,
2001, at 16, 36 (Brian J. Ostrom et al. eds., 2001) (indicating that domestic relations cases comprise 5.2 million of
the nearly 15 million cases filed).

15 Notable exceptions are those statutes that deny enforcement of agreements between cohabitants that are
not in writing. See, e.g., MINN. StaT. §§ 513.075-513.076 (2002) (stripping the state’s courts of juris-
diction over claims rooted in cohabitation, absent a written agreement); TEx. Fam. Cobe ANN. § 1.108
(Vernon 1998).

16 The best known decision recognizing cohabitants’ capacity to contract with each other and offering them a vari-
ety of remedies for claims relating to the incidents of their relationship is, of course, Marvin v. Marvin, 557
P.2d 106 (Cal. 1976). For decisions in other states, see Westfall, supra note 10, at 1472-73, 1475 nn. 51-54
(2001).

17 See UNTF. MARRIAGE AND DIVORCE AcCT prefatory note (amended 1973), 9A U.L.A. 160 (1998).

18 See id.

19 See id. at 159 tbl. The adopting states are Arizona, Colorado, Illinois, Kentucky, Minnesota, Missouri, Montana,
and Washington. There have been no more adoptions since 1977, when Illinois was added to the list. See 750 ILL.
Comp. STAT. §$ 5/101-5/102 (2002).

20 Untr. MARRIAGE AND DIVORCE ACT prefatory note (amended 1973), 9 U.L.A. 161 (1998).

21 See Herma Hill Kay, Equality and Difference: A Perspective on No-Fault Divorce and its Aftermath, 56 U. CIn. L. Rev.
1, 5-6 & n.20 (1987).

22 See N.Y. Dom. ReL. Law Ann. § 170(1)—(4) (McKinney 1999) (requiring proof of a specified kind of fault,
or that the parties have lived separate and apart for a year or more, pursuant either to a decree or a sep-
aration agreement, and that the plaintiff has substantially performed the terms of the decree or agreement).
The latter provision for a so called “conversion divorce” in effect authorizes divorce by mutual consent. See id.
§ 170(5)—(6).
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A. Basic Flaws in the ALD’s Response

The ALDs attempt at family law reform falls short in three major respects:

(1) it fails to promote interstate uniformity, such that under the proposed system the
economic consequences of divorce would continue to vary greatly depending upon
which state grants the divorce;

(2) it would curtail the autonomy of prospective spouses, domestic partners, and divorcing
couples to structure the economic consequences of their relationship or its termination
to meet their individually perceived needs; and

(3) it would make only a limited attempt to limit the role of judicial discretion in deter-
mining those economic consequences.

Unlike the UMDA, the drafters’ objective is not uniformity (except within a state).”
Rather, it is “to promote .. . the law’s ‘clarification,’ its’ ‘better adaptation to social needs,’
and its’ securing of ‘the better administration of justice.””** The ALI does recommend
rules that would make some issues clearer, but often leaves to the rule-making authority
the determination of both the requisite threshold for a rule’s application and the rate at
which its effect increases.?” In addition, the PRINCIPLES sometimes offer no guidance at
all as to the choice between contrasting rules.”® While complete unanimity among the
states on the economic consequences of divorce is not a realistic goal, the drafters should
have done more to guide policy makers and to encourage conformity, rather than inviting
individual variations.

The law of family dissolution could serve another important goal: confirming that
spouses, prospective spouses, and domestic partners may, if reasonable requirements to
protect the parties’ interests are satisfied, structure the terms of their divorce to meet
their individually-perceived needs. Instead, the PrincipLEs would curtail the increased
autonomy granted to prospective spouses and divorcing couples by the Uniform Premarital
Agreement Act’’ and the UMDA.?® This unhappy consequence follows from provisions
in the PRINCIPLES permitting more intrusive judicial review of the parties’ agreements at

23 See PRINCIPLES § 1, Topic 1, Overview of Chapters 4 and 5, pt. II, cmt. ¢, at 29 (discussing “[t]he value of statewide
rules establishing presumptive results”).

24 Tra Mark Ellman, Chief Reporter’s Foreword to PRINCIPLES, at xvii (quoting from the ALI’s charter).

25 See, e.g., PRINCIPLES § 5.04(2) (suggesting that the rule-making authority specify both the duration of marriages
and the degree of spousal income disparity necessary to qualify a spouse for a presumption of entitlement to
compensation for loss of the marital living standard).

26 See, e.g., PRINCIPLES § 5.04 cmt. f, at 814 (permitting the definition of spousal income for purposes of determining
compensatory spousal payments to “be based on pretax or after-tax income,” as it is for child support calculations
under Section 3.14(7)).

27 See UNTF. PREMARITAL AGREEMENT ACT § 3(a)(3)—(4), 9C U.L.A. 43 (2001). Section 3(a)(3) authorizes parties to
contract, inter alia, with respect to the disposition of property upon marital dissolution and, under Section 3(a)(4),
with respect to “the modification or elimination of spousal support[.]” However, if such provisions dealing with
support cause one party “to be eligible for support under a program of public assistance at the time of separation
or marital dissolution, a court...may require the other party to provide support to the extent necessary to avoid
that eligibility.” id. § 6(b).

28 See UNIE. MARRIAGE AND DIVORCE AcT § 306(a)—(b) (amended 1973), 9A U.L.A. 24849 (1998). Section 306(a)
authorizes the parties to provide in a written separation agreement, inter alia, for the disposition of property and
for maintenance, and Section 306(b) makes such provisions binding on the court unless it finds “that the separation
agreement is unconscionable.”
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the time enforcement is sought.”” A far better alternative would be to protect the more
vulnerable party by requiring independent advice when the agreement was made in order
for it to be enforceable against that party, without creating continuing uncertainty about
its validity.*’

In contrast, when enforcement of a premarital or marital agreement is sought after
the death of a spouse, Section 9.4 of the recently published RESTATEMENT (THIRD) OF
PrROPERTY: WILLS AND OTHER DONATIVE TRANSFERS®' makes no provision for judicial
review either of its fairness or of the various other factors that may be taken into account
in states that provide for equitable distribution of property upon divorce. As one of the
drafters of the Restatement pointed out, “the idea of extending the equitable distribution
system into the area of elective-share law was rejected because of the discretionary and
unpredictable nature of the results under that system.”

The appropriate role of judicial discretion, and the persistent failure of the PRINCIPLES
to recommend needed limitations on its exercise in the context of any of the four major
aspects of their recommendations discussed below,’” is sufficiently pervasive to merit
consideration here as a separate topic. But before doing so, it is important to note that in
addition to these lost opportunities to move the law forward, the PrRiNcIPLES are plagued
with three recurring deficiencies:

(1) the PrINCIPLES are internally inconsistent, at times to the point of incoherence;**

(2) the PriNncrIPLES rely on the comforting but inaccurate assumption that no-fault divorce
is freely available to spouses everywhere;’” and

(3) the treatment of business and economic matters and income tax considerations is
surprisingly uninformed and incomplete.”®

29 See PrINCIPLES § 7.05. In contrast, comment k to Section 9.4 of the RESTATEMENT (THIRD) OF PROPERTY: WILLS
AND OTHER DONATIVE TRANSFERS (2003) treats a premarital or marital agreement as “unenforceable if it was
unconscionable when it was executed.” Professor Melvin Eisenberg endorses a second-look approach to prenuptial
agreements because of the parties’ “limits of cognition.” Melvin Aron Eisenberg, The Limits of Cognition and
the Limits of Contract, 47 STaN. L. Rev. 211, 254 (1995). Professor Eisenberg, however, fails to acknowledge that
increased uncertainty about the enforceability of such agreements may prevent marriages from taking place despite
the belief of both prospective spouses that marriage on the proposed terms is preferable to not marrying.

30 See Michael Trebilcock & Steven Elliott, The Scope and Limits of Legal Paternalism: Altruism and Coercion in Family
Financial Arrangements, in THE THEORY OF CONTRACT Law 45, 64-67 (Peter Benson ed. 2001).

31 See RESTATEMENT (THIRD) OF PROP.: DONATIVE TRANSFERS § 9.4 (2003).

32 Lawrence W. Waggoner, Marital Property Rights in Transition, 59 Mo. L. Rev. 21, 51 (1994).

33 See infra Part I1.

34 Compare PRINCIPLES § 5.02 cmt. a, at 789 (endorsing “compensation for loss rather than relief of need” as a basis
for interspousal payments after divorce), with PRINCIPLES § 5.09 cmt. a, at 876 (referencing “the policy purpose of
an alimony award, which is relief of need”); compare PRINCIPLES § 4.12 cmt. a, reporter’s notes at 782—83 (noting
that an award of separate property to the nonowner spouse will reduce any spousal support award, which is based
on disparity of income), with PRINCIPLES § 5.04 cmt. f, at 815 (“Spousal income from marital property allocated
at dissolution between the spouses should not be considered.”). Thus, spousal income from separate property is
considered in making