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Foreword

am extremely pleased to introduce Women of the World: Laws

and Policies Affecting Their Reproductive Lives, East Central Europe.

This book is a unique review of laws and policies relating to
reproductive health and rights in East Central Europe. The
dramatic political and economic transitions in this region have
resulted in numerous laws and policies that shape women's
health and reproductive lives. With this publication, we seek to
present a snapshot view of such relevant laws and policies in
East Central Europe and to identify the arenas in which
changes to promote women’s reproductive rights and health
need to be made. Although most chapters of this book present
specific national-level information, the conclusion focuses
attention on regional trends in the field of reproductive health
and rights.

Like other publications in our Women of the World series, this
volume is the result of approximately eighteen months of col-
laboration between a number of women’ rights organizations.
Given the diversity of regional languages, it was difficult and
cost ineffective for CRLP to work with only one regional
coordinator. Rather, we choose to work closely with each
national-level NGO and to enhance dialogue, wherever possi-
ble, among groups within this region. CRLP’ goal has always
been to ensure that our global Women of the Women series is
authored by womens organizations. We continue to forge
ahead to complete future reports on East and Southeast Asia,
the Middle East and North Africa, and South Asia. We are also
now in the process of updating some of the earlier reports —
those covering Anglophone Africa and Latin America and the
Caribbean — that were models for this body of work.

In undertaking legal and policy research, we seek to
enhance knowledge regarding the range of formal laws and
policies that affect the actions of billions of women and men
around the globe. While there are many problems regarding
the selective implementation of laws and policies, there is no
doubt that laws and policies remain the primary means by
which governments around the world express their values and
priorities. By making information about laws widely available,
we hope to promote worldwide legal and policy advocacy to
advance reproductive health and the status of women. Our
goal at CRLP is to secure womenss reproductive rights as a step

toward gender equality.

Anika Rahman

Director, International Program

The Center for Reproductive Law and Policy
August 2000
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Reproductive rights encompass a broad range of internationally recognized political, economic, social
and cultural rights understood at both the individual and collective levels. They are critical to advanc-
ing womens human rights and for promoting national economic development. In recent years, nations
have acknowledged and pledged to advance their citizens” reproductive rights to an unprecedented
degree. Such governmental commitments — at major international conferences, such as the Fourth
World Conference on Women (Beijing, 1995), the International Conference on Population and Devel-
opment (Cairo, 1994), and the World Conference on Human Rights (Vienna, 1993) — have set the stage
for moving from rhetoric to reality in the arena of women’s rights. But for governments and non-gov-
ernmental organizations to work toward reforming laws and policies and implementing the mandates
of these international conferences, they must understand the current state of laws and policies affecting

reproductive rights in their communities, counties and regions. The objective of this report is to ensure

that women’s concerns are reflected in future legal and policy efforts.

aws are essential tools used to promote women's reproduc-

tive health, to facilitate their access to health services, and to

protect their human rights as users of such services. Laws,
however, also can keep women from achieving optimal repro-
ductive health. For example, laws may limit access to an indi-
viduals choice of contraceptive methods, impose restrictions
on accessing abortion services, and discriminate against specif-
ic groups, such as adolescents, by denying them full access to
reproductive health services. Laws that discriminate against
women, or serve to define or value them primarily in terms of
their reproductive capacities, undermine the right to repro-
ductive self-determination and serve to legitimize unequal
relations between men and women.

The absence of laws or procedures to enforce existing laws
may also have a negative effect on the reproductive lives of
women and men. For example, the absence of laws and poli-
cies regarding violence against women makes it difficult to
obtain reliable documentation and to assess its overall impact
on womens health, including reproductive health. The lack of
anti-discrimination laws affects marginalized women in par-
ticular as it undermines their ability to access reproductive
health services. Furthermore, the dearth of reproductive health
and family planning policies in some countries demonstrates
the need for greater effort to ensure that governments live up
to the commitments they assumed at the international confer-

ences in Vienna, Cairo, and Beijing.

This report sets forth national laws and policies in key areas
of reproductive health and women’s empowerment in seven
East Central European countries: Albania, Croatia, Hungary,
Lithuania, Poland, Romania, and Russia. This legal analysis
examines constitutional provisions, laws and regulations enact-
ed by each country’ legislative and executive branches. Gov-
ernment programs and activities examined include those that
directly or indirectly involve reproductive health. In addition,
this report describes the entities charged with implementing
these policies and the mechanisms that enable people to par-
ticipate in the monitoring of government reproductive pro-
grams and activities. This book also includes a description of
the civil and socio-economic rights of women and the status of
adolescents in each country. It concludes with an analysis of the
regional trends in population, reproductive health, and family
planning policies and a description of the existing legal stan-
dards in reproductive rights.

This introduction seeks to provide a general background to
the East Central European region, the nations profiled in this
report, and the information presented on each country. The
following section provides an overview of the regional context
of East Central Europe as well as a review of the characteris-
tics shared by the seven countries profiled herein. A special
emphasis is placed on the legal system and on the principal
regional indicators of womens status and reproductive health.

This description provides an overall perspective on the East
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Central European region in terms of the key issues covered in
this report. Finally, this chapter includes a description of
the content of each of the national-level profiles presented in

this report.

1. An Overview of the
East Central European
Region and Shared

About 150 million women and 50 million girls live in the 27
countries in the region of East Central Europe and the former
Soviet Union (hereinafter East Central Europe). As these
countries are quite diverse, viewing them as a unified region is
the legacy of World War II. With the end of the Cold War, the
differences among these nations are again becoming promi-
nent. Nonetheless, there is good reason to treat these countries
together not only because of their geographical proximity but
also because they have experienced similar historic, political,
and economic transformations.

The seven countries analyzed in this report represent a large
cross-section of the populations of East Central Europe and
were selected because they reflect the features of the different
sub-regions in which they are located. Their similarities and
difterences reflect their shared heritage as well as the diversity
that characterizes the region. Russia is the largest and most
populous country in the region, with 1472 million inhabitants,
while Albania and Lithuania are the least populated countries,
with 34 million and 3.7 million people, respectively. Religious
participation is not a major feature of most of these societies,
except perhaps in Poland. Six of the seven East Central Euro-
pean countries profiled in this book are officially Christian;
Croatia, Hungary, Lithuania, and Poland are predominately
Roman Catholic; Russia and Romania are Orthodox. Albania’s
citizens are principally Muslim. In terms of their economic sta-
tus, the World Bank has categorized all the nations described in
this report as low- to middle-level income countries. Albania
is the poorest country in Europe, with a 1995 per capita gross
national product (GNP) of USD $670. Hungary has the high-
est per capita annual income among the seven countries pro-
filed in the report, at USD $4,120 in 1995. The per capita GNP
for Russia in 1995 was USD $2,240.

All seven countries that are the subject of this report cur-
rently have democratically elected governments. Only the
Russian Federation is politically and administratively divided
into republics or regions with their own constitutions and
select representatives for their own executive, legislative and

judicial branches.

For the purposes of this report, the seven East Central
European nations being discussed have three critical features in
common: a shared legal tradition and recent history; similar
reproductive health problems; and similar issues regarding the

legal status of women.

A.SHARED LEGAL TRADITION

The legal systems in East Central Europe are of recent vintage.
The earliest reforms date from 1989. The systems, however,
share important historical antecedents under state socialist
forms of governance, and before that as part of the Austro-
Hungarian or Russian imperial state organizations. Most
importantly, however, the legal systems of the seven countries
profiled in this report share characteristics common to the
civil legal system prevalent in Western Europe and Latin
America. In this system, legislation is the principal source of
law and judicial decisions establish legal norms only in the rare
cases where legislative enactment or constitutional provisions
so mandate. It is also important to note that in some remote
parts of Albania, customary norms have legal authority, and in
certain republics of the Russian Federation, Islamic law and

custom is recognized.

B. REPRODUCTIVE HEALTH PROBLEMS:
A COMMON AGENDA

Before 1989, the governments of East Central Europe spent rel-
atively large proportions of their budgets on health care and
social services. Health care was virtually universally accessible.
The state supported an extensive array of childcare facilities.
There was little evidence of gender discrimination between
boys and girls. Women were employed full-time, and were
represented in the political and governmental structures at all
but the highest levels. It is well known, however, that under
state socialism, gender equality was only an illusion.

The welfare state that had subsidized the appearance of
equality collapsed along with the political regimes, particular-
ly because one of the first reforms, promoted by multilateral
financial institutions and donor governments, was the privati-
zation of state services. These structural adjustment policies
throughout East Central Europe had, and continue to have,
a dramatic adverse impact on people’s, especially women,
health and quality of life. Increasing poverty and growing
ill-health has been the undeniable consequence of state priva-
tization efforts.

An early consequence was a dramatic deterioration in life
expectancy. In Russia, for example, life expectancy between
1989 and 1993 for men declined by 6.3 years, and for women
by 3.2 years. In 1997, life expectancy continued to decline in

many countries in the region. Lowered life expectancy rates
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have contributed to decreasing population rates. In Hungary in
1997 the rate of natural population increase was -3.8; in Rus-
sia for 1997, -5.1, and in Poland, a small increase of 0.9. The only
country among the seven profiled in this report in which the
population is significantly increasing is Albania. In 1996, its
population increased 15.6%. The countries in question have also
generally experienced stagnating or declining birth rates. The
combination of declining population and lower birth rates has
fueled nationalist policies to encourage parenthood, particular-
ly among ethnic majority populations. Croatia, Poland, Russia,
Hungary, and the Federal Republic of Yugoslavia (not profiled
in this report) all have nationalist political parties which have
enjoyed some political successes and helped foster a hostile cli-
mate for the exercise of women’s reproductive rights.

In the context of a decline in access to general health care
throughout the region, the women of East Central Europe face
similar problems in taking care of their reproductive health.
Consider the case of maternal mortality. The World Health
Organization has set a target for maternal deaths in Europe at
15 per 100,000 live births, but maternal mortality rates in Alba-
nia, Romania and Russia are well above this. In 1997, the
maternal mortality rate in Russia was 50.2 per 100000 live
births; in Romania, 414 per 100,000 live births; and in Albania,
in 1996, it was 27.8 per 100000 live births. Even in a relatively
wealthy country such as Hungary, the 1997 maternal mortali-
ty rate was surprisingly elevated at 209 per 100000 live births.

Unsafe abortion is also a concern for East Central European
women. Since 1956, abortion has been legal and available
throughout the region of East Central Europe, except in
Romania and Albania, where abortion and contraception were
illegal. Since 1989, Albania and Romania have legalized abor-
tion and contraception, and most countries in the region, with
the exception of Poland, have preserved their previous liberal
abortion laws. But while most abortions are legal and per-
formed by trained health care professionals, abortion remains
the leading cause of maternal death, accounting for up to 20%
of maternal deaths in some countries.

Abortion is still an important procedure for women’s repro-
ductive control, despite the steady decline in absolute num-
bers. Only in Poland, which is the only country in the region
where abortion is illegal, is the officially reported abortion rate
below European Union averages. There is good reason to
believe, however, that many Polish women obtain abortions
outside the country and that these abortions are not reflected
in ofticial statistics. The abortion rate in Russia for 1997 was
198.3 per 100 live births, in Romania for the same year 1464 per
100, and in Lithuania 60 per 100. Poland reported 0.8 abortions
per 100 live births that year.

High rates of abortion reflect the lack of access to modern
methods of family planning. During state socialism, modern
methods of contraception were largely unavailable, and even
when they were, they were viewed with suspicion. In the for-
mer Soviet Union, for instance, oral contraceptives were
impossible to obtain, and the most popular modern method
available was the IUD. However, it was found only in urban
areas and was never used by more than 10% of women. Even
though there have been significant changes in reproductive
health policies to permit and distribute other forms of contra-
ception, their lack of availability or their high costs put them
beyond the reach of most women. In Russia, a package of sper-
micide can cost two-thirds the minimum monthly salary; oral
contraceptive pills are similarly costly. Romania must import
all of its modern contraception. High rates of pregnancy and
abortion among adolescents in East Central Europe are also
indications of impediments to reproductive health care infor-
mation and services.

An important element underlying women’s reproductive
health status in the region is lack of sex education. In Roma-
nia, a country with one of the highest abortion rates in the
region, there is no post-abortion counseling. In Croatia, por-
traits of the Pope hang in the offices of state-employed gyne-
cologists who do not distribute information regarding modern
contraception. In Poland, a physician does not need to inform
a woman about methods of family planning unless she specif-
ically requests them. Sex education in schools is altogether
inadequate. Albania is one of the few countries that mandates
sex education in schools but for only nine hours per school
year, and lessons are to be devoted primarily to sexually trans-
missible infections (STTs).

Indicators relating to the increase of HIV/AIDS and STIs
suggest that women, particularly young women and adoles-
cents, are quite vulnerable. For the entire East Central Euro-
pean region, including countries not covered in this report, the
number of recorded HIV cases is on the rise. In Russia, for
example, in 1996 there were 1,525 newly registered cases of
HIV/AIDS and 4,399 in 1997 These figures are only a pale
indication of the severity of the problem, as the gathering of
statistics is spotty, and laws do not protect anonymity or

encourage reporting.

C. WOMEN'’S LEGAL AND SOCIAL STATUS

A country’s laws also play a critical role in how effectively
women can exercise their reproductive rights. Based on an
analysis of constitutional provisions and governmental com-
mitment to implement international treaties relating to equal-

ity, the countries of East Central Europe appear to fully




LAWS AND POLICIES AFFECTING THEIR REPRODUCTIVE LIVES

PAGE 11

embrace women’s equality and full participation in society. All
the newly minted constitutions of the region have non-dis-
crimination and equality clauses; the overwhelming majority
of nations have signed and ratified the Convention for the
Elimination of All Forms of Discrimination Against Women.
This commitment to formal equality follows seamlessly on the
prior regimes’ commitment to womens formal equality. But
just as reality did not match theory historically, this current
commitment has a hollow ring. While lifestyles in, for exam-
ple, Albania, Romania, Poland and Russia differed substantial-
ly under state socialism, they shared state socialism’s tendency to
define women as mothers, as well as workers. The sacrificial
heroine mother — the new socialist woman — was a stock
character in the official representation of desirable gender roles
for women. Women therefore bore a double burden of work-
ing outside of the home and inside of the home, and some-
times even a triple burden of waiting in endless lines to acquire
foodstuffs and other necessities for the family.

‘When the state socialist regimes fell after 1989, the contra-
dictions between official gender equality and underlying real-
ity could no longer be suppressed. Ironically, women’s
continuing unequal status has some roots in the new constitu-
tions that promote women'’s equality. The constitutions of all of
the seven nations profiled in this report, and most of the coun-
tries of East Central Europe, provide for the protection of
motherhood, or make the promotion of family life a national
goal. A consequence of the special protection afforded mother-
hood are laws and policies which place women at a disadvan-
tage in the newly capitalistic labor market.

Law and policy in the countries of the region of East Cen-
tral Europe prohibit overt gender discrimination, but in many
countries women are barred from employment in industries
considered dangerous or unhealthy. Mandatory paid materni-
ty leaves and job protection schemes, which for example in
Russia require an employer to protect a womans job for up to
three years after she gives birth, leave women vulnerable to dis-
criminatory hiring practices. The result is that while laws in the
countries of this region forbid overt discrimination, women
earn less than men. In Russia in 1996, women earned 69.5% of
what men earned. In Hungary in 1997, women earned 78% of
what men earned; in Poland in 1996, women earned 79% of
what men earned. Studies which adjust for the fact that
women tend to select jobs in the public sector — education,
health, administration — that pay much less than the private
sector, still find that women earn significantly less than men: in
Russia in 1996, 24.2% less; in Poland in 1996, 16% less. While
there are many factors which might contribute to the wage
discrimination, the fact that womens participation in the

workforce is viewed as unreliable and costly has been fre-

quently cited. Moreover, as the state shifts responsibility for the
care of children, the ill, and the elderly out of the public sphere,
women are the ones left to fill in the gap.

Other important indicators of women’s social status are their
educational levels and their participation in government.
Women in the East Central European region have higher edu-
cational levels than in many other regions of the world. Enroll-
ment of girls in primary school is above 90%. Secondary and
tertiary enrollment in education is also quite high. In 1997,
approximately 54% of all university students enrolled in Hun-
gary and Croatia were women. [lliteracy rates are not signifi-
cant; where there is illiteracy, women tend to have higher rates
than men. Ethnic minority men and women face discrimina-
tion in educational institutions, particularly the Roma (gypsies)
in Hungary and Romania.

In terms of women’ participation in government, the lega-
cy of state socialism has presented particular impediments for
women. Quotas for womens formal representation in parlia-
ments were common. But real power was never exercised
there, and women were rarely, if ever, represented in the pow-
erful party central committees. Once democratic multi-party
systems of government were established, women's formal rep-
resentation in parliaments dropped considerably — from 23%
to 30% before 1989 in countries such as Hungary and Poland,
to less than 10% after the transition. Women?s participation in
senior governmental positions is also not encouraging: in 1996,
56% of ministerial and 71% of sub-ministerial posts went to
women; in Romania, no ministerial and 4.1% of sub-ministe-
rial posts were occupied by women; and in Russia, 24% of
ministerial and 2.2% of sub-ministerial posts were held by
women. Women tend to be well represented in the judiciary in
the countries of East Central Europe. However, they tend to be
grouped in positions with little social prestige.

Violence against women 1is a serious, but ill-documented,
problem in almost all the countries analyzed in this report. In
the countries in which such information is available, the main
forms of violence against women include sexual violence,
domestic violence and other forms of physical and psycholog-
ical violence. Similarly, the level at which violence against
women is accepted in the region of East Central Europe is a
serious threat to womens rights and health. The laws and poli-
cies of the nations of this region do not recognize domestic
violence, nor do they take it seriously as a women's rights — or
even public health — issue. State statistics on sexual and non-
sexual assaults against women are unreliable and often non-
existent. Yet the anecdotal evidence is worrisome: in one study
in the Ukraine (a country not covered in this report) 50% of
1,500 adolescents surveyed reported unwanted sexual contact.
In 1997 in Romania, 23% of all divorce cases filed in Bucharest
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alleged physical abuse by the husband. And similarly in 1996 in
Moscow 39% of 973 women surveyed reported being “man-
handled” by their spouse.

Another aspect of women’s physical vulnerability with the
opening of the region to the global economy has been the
development of the sex industry. Prostitution and pornogra-
phy, illegal under state socialism, were among the “enterprises”
to participate in the new economy. The result is that some
women, mainly the young, have been targeted by organized
criminal rings that promise them economic opportunity and
then coerce them into the sex trade, often beyond the borders
of their own countries.

A final disturbing facet of East Central Europe’s problems
with violence against women concerns the use of sexual vio-
lence in armed conflict situations: rape as a weapon of war,
forced childbearing and sexual enslavement. Armed conflicts
in the former Yugoslavia sent hundreds of thousands of
refugees into Croatia in the early 1990s, and in 1999, refugees
from Kosovo poured into Albania. Armed conflict, in addi-
tion, generally escalates the acceptable level of violence in soci-
ety, and in the regional context of non-documentation of
violence against women, suggests that women’s human rights

are in danger.

i. National-Level

This report presents an overview of the content of the laws
and policies that relate to specific reproductive health issues
as well as to womens rights more generally. It discusses
each country separately, but organizes the information
provided uniformly in four main sections to enable regional
comparisons.

The first section of each chapter briefly lays out the basic
legal and political structure of the country being analyzed and
provides the critical framework within which to examine the
laws and policies aftecting its women’s reproductive rights. This
background information seeks to explain how laws are enact-
ed, by whom, and the manner in which they can be chal-
lenged, modified, or repealed.

The second part of each chapter details the laws and poli-
cies aftecting specific reproductive health and rights issues. This
section describes laws and policies regarding those major
reproductive health issues that have been the concern of the
international community. The report thus reviews govern-
mental health and population policies, with an emphasis on
general issues relating to womens status. It also examines laws
and policies regarding contraception, abortion, sterilization,
HIV/AIDS, and other STIs.

The next section of each chapter provides general insights
into womens legal status in each country. The focus is on laws
and policies regarding marriage, divorce, custody of children,
property rights, labor rights, access and rules regarding credit,
and access to education. In addition, the chapters look at
womens rights to physical integrity, including laws on rape,
domestic violence, sexual harassment, and trafficking for the
purposes of forced prostitution.

The final section of each chapter focuses on the reproduc-
tive health and rights of adolescents. Discrimination against
women often begins at a very early age and leaves women less
empowered than men to control their sexual and reproductive
lives. Women’s unequal status in society may limit their abilities
to protect themselves against unwanted or coercive sexual
relations and thus from unwanted pregnancies as well as
from HIV/AIDS and STTIs. The segment on adolescents focus-
es on reproductive health, marriage, sexual crimes, and
sex education.

This report is the product of a collaborative process involv-
ing the following institutions: the Center for Reproductive
Law and Policy, based in New York, USA; the Albanian Fam-
ily Planning Association, based in Tirana, Albania; B.a.B.e (Be
Active, Be Emancipated), based in Zagreb, Croatia; NaNE!
(Women’s Rights Association) based in Budapest, Hungary;
the Lithuanian Family Planning and Sexual Education Associ-
ation, based in Vilnius, Lithuania; the Federation of Women
and Family Planning, based in Warsaw, Poland; AnA: Society
for Feminist Analyses, based in Bucharest, Romania; and the
Open Dialogue on Reproductive Rights, St. Petersburg and

Moscow, Russia.
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Statistics

GENERAL

Population

m The total population of Albania is 3.1 million.!

m The proportion of the population residing in urban areas is estimated to be 37%.2

B Between 1995 and 2000, the annual population growth rate is estimated at -04%.3

m In 1997, the gender ratio was estimated to be 96 women to 100 men.*

Territory

m The territory of Albania is 11,100 square miles.>

Economy

mIn 1997, the gross national product (GNP) was USD $2.5 billion.6

mIn 1997, the gross domestic product (GDP) was USD $2,276 million.”

m Between 1990 and 1997, the average annual growth was 1.8%.8

m From 1990 to 1995, public expenditure on health was 2.7% of GDP. ©

Employment

® Women comprised 41% of the labor force in 1997, compared to 39% in 1990.10
WOMEN’S STATUS

m In 1999, the life expectancy for women was 75.9 years, compared with 699 years for men.!!
m In 1997, among the total population, the illiteracy rate was 7% for both women and men.!2

m Gross primary school enrollment in 1998 was 97% for girls, and 95% for boys; gross secondary school enrollment was 84%
for boys and 72% for girls.!3

ADOLESCENTS

m 33% of the population is under 15 years of age.!4

MATERNAL HEALTH

m Between 1995 and 2000, the total fertility rate is estimated at 2.5.15
B As of 1999, there were 34 births per 1,000 women aged 15-19.16

m In 1998, the maternal mortality ratio was 28:100000.17

m Infant mortality was at 30 per 1,000 live births. !

m99% of births were attended by trained attendants.”
CONTRACEPTION AND ABORTION

m The contraceptive prevalence for any method (traditional, medical, barrier, natural) is estimated at 11%, and that for modern meth-
ods at 8.3%.20

HIV/AIDS AND STis

m In 1999, the estimated number of people living with HIV/AIDS was <100. 2!

B 1n 1999, the estimated number of women aged 15-49 living with HIV/AIDS was 0.22
m In 1999, the estimated number of children aged 0-14 living with HIV/AIDS was 0.2

mn 1999 the estimated cumulative number of AIDS deaths among adults and children was <100.2#
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Ibania is located in Southeastern Europe and borders Ser-

bia, Macedonia, Greece and the Adriatic Sea. The official

language is Albanian. Its population in 1999 was 34 million
and growing. Albania is currently making the transition to an
open-market economy after the fall of state socialism and the
establishment of a multiparty system in the early 1990s. The
transition from state socialism to a more plural form of gov-
ernment came later in Albania than in most other countries of
East Central Europe. The resignation of the last state socialist
government in June 1992 sent the country into political and
economic chaos.! Attempts to introduce comprehensive
reform programs were interrupted in the early months ot 1997
by the collapse of financial pyramid schemes in which much of
the population had invested. Criminal activity of all sorts,
including the plundering of army gun depots, led many inter-
national organizations to leave Albania,? as the political and
security situation became extremely unstable.

In June 1997, after the establishment of a transitional gov-
ernment of National Reconciliation, general elections were
held that resulted in a new government and the appointment
of a new president. The elements of the new government’s
strategy for political, social and economic reform and recovery
were political normalization and democratization, restoration
of law and order, institutional reform, addressing poverty
caused by the crisis, financial reform and privatization.> The
relative novelty of the Constitution — ratified by a nationwide
referendum in November 19974 — and continued social unrest
have meant that there has been insufficient time for govern-
mental functions to become fully operational.>

The ethnic composition of Albania consists of 95% Albani-
ans and 3% Greeks, plus 2% Vlachs, Roma, Serbs and Bulgar-
ians. About 70% of its citizens are Muslim, 20% Albanian
Christian Orthodox, and 10% Catholic.6

L Setting the Stage:
The S and =

A.THE STRUCTURE OF NATIONAL GOVERNMENT

Albania is a multiparty,” democratic, parliamentary republic.8
The Constitution establishes sovereignty in the people® who
exercise it directly or through their representatives. The gov-
ernment is based on the separation and balance of executive,
legislative and judicial powers.!!

Executive branch

The executive branch consists of the president and the
Council of Ministers, which includes the prime minister. The

president is the head of state and represents the unity of the

people.’2 A minimum of 20 members of the assembly propos-
es and a majority of three-fifths of the assembly elects a candi-
date for president.’® The president serves for a term of five years
and may be re-elected once.™* The president’s functions are
largely those of a figurehead. The president addresses the
assembly, gives titles of honor, signs international agreements,
requests opinions and information from the directors of state
institutions, issues decrees, and sets the date of elections for the
assembly, for local governments, and for referenda.’>

The Council of Ministers sets general state policy, !¢ issues
decisions and instructions,” and is generally responsible for all
state functions not delegated to other organs of state power or
to local government.!8 The prime minister is appointed by the
president of the republic on the proposal of the party or coali-
tion of parties that holds the majority of seats in the assembly. !
His or her appointment must be approved by the assembly.20
The president appoints ministers, proposed by the prime min-
ister, to the Council of Ministers.2! Acts of the Council of
Ministers are valid when signed by the prime minister and the
proposing minister.22 The Ministry of Health is responsible for
the implementation of health care policies.

The prime minister is responsible for presenting general
state policy, implementing legislation and policies approved by
the Council of Ministers, and coordinating and supervising the
work of the Council of Ministers and other institutions of cen-
tral state administration.?? The prime minister has the power to
issue orders to fulfill these responsibilities.2* Ministers also have
the authority to issue orders and instructions.?> A prime min-
ister can be removed upon a motion of no confidence, initiat-
ed by one-fifth of the members of the assembly and approved
by a majority of the assembly.20

Legislative branch

The legislative branch of the government consists of the
unicameral Peoples Assembly. The Assembly is composed of
140 deputies?” who serve four-year terms.?® One hundred
deputies are elected directly by the people, with one deputy
elected per each electoral zone.?? The remaining deputies are
elected from lists provided by parties or party coalitions, with
the number of deputies from each party determined by the
proportion of total votes received by that party in the first
round of national elections.

Laws can be proposed by any deputy, by the Council of
Ministers, or by a petition signed by 20000 citizens qualified to
vote.3! The Assembly needs a three-fifths vote of its members
to authorize legal codes, constitutional and general legislation
— including that relating to referenda, the status of public
employees, and administrative divisions of the republic.32 The

Albanian people, through the initiative of 50000 citizens
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eligible to vote, can call for a referendum to abrogate a law or
to request that the president call a referendum on issues of spe-
cial importance.® Similarly, the assembly, at the request of at
least one-fifth of the deputies or the Council of Ministers,
can propose a draft law of special importance for adoption

by referendum.3
Judicial branch

The judicial branch is composed of 29 district courts, six
appellate courts, a military court of appeals, the High Court
and the Constitutional Court.® District courts are courts of
first instance, and each appellate court hears issues presented by
these lower district courts.3® The High Court, formerly called
the Court of Cassation, is the highest appellate court. The
High Court is divided into three panels (colleges): criminal,
civil and administrative/commercial.¥ It also has original
jurisdiction over criminal charges against the president, the
prime minister, members of the Council of Ministers, deputies
and judges of the High and Constitutional Court.? Members
of the High Court are appointed by the president with consent
of the assembly for one nine-year term.%

The Constitutional Court is composed of nine judges who
are appointed by the president of the republic with the consent
of the assembly. Judges serve for one nine-year term; one-third
of the court is renewed every three years.*0 In addition to
deciding all constitutional questions, the Constitutional Court
determines if national laws are compatible with the Constitu-
tion and with international agreements.

The Constitution also provides for an Ombudsman (Peo-
ple’s Advocate) to defend the rights, freedoms and lawful inter-
ests of individuals against unlawful and improper government
actions or omissions to act.*2 The People’s Advocate is elected
by three-fifths of all members of the Assembly for a renewable
five-year period.® He or she must present an annual report to
the Assembly and has the right to make recommendations and
propose measures when he or she observes violations of

human rights.+4

B.THE STRUCTURE OF TERRITORIAL DIVISIONS

Regional and local governments

Albania is divided into 36 administrative districts.* Local gov-
ernment is founded on the principle of decentralization of
power and is exercised according to the principle of local
autonomy.#*¢ The basic units of local government are com-
munes and municipalities, which perform all duties of self-
government not delegated by law to other units of local
government.* General direct elections of the local councils are
held every three years;*8 additionally, referenda on local issues
are held as needed.® A local executive, the Chairman of the

Council, is elected directly by the people every three years.50

Several municipalities or communes combine to form a
region.5! The representative organ of a region is the Regional
Council. Its members consist of delegates sent by the compos-
ite municipalities and communes in proportion to their popu-
lation.? Orders and decisions of a Regional Council have
general obligatory force in its region.> The Council of Minis-

ters appoints a prefect in each region as its representative.>*

C.SOURCES OF LAW

Domestic sources of law

The Constitution, ratified international agreements, national
laws and other legal or normative acts of the Council of Min-
isters are effective in the entire territory of the Republic of
Albania. Acts that are issued by local or regional councils are
effective only within the territorial jurisdiction of those organs.
Normative acts of ministers and of other central governing
institutions are eftective in all of Albania but limited to their

spheres of jurisdiction.>
International sources of law

International agreements are ratified by a majority vote of
the assembly.> Any international agreement that has been rat-
ified becomes part of Albanias legal system as soon as it is pub-
lished, unless it requires additional legislative ratification. Once
ratified, an international agreement takes precedence over all
national laws. Similarly, norms issued by an international orga-
nization have superiority over national laws if the agreement of
participation ratified by Albania expressly contemplates their
direct applicability.” Albania has been a state party to the Con-
vention on the Elimination of All Forms of Discrimination
Against Women,>8 the International Covenant on Economic,
Social and Cultural Rights, the International Covenant on
Civil and Political Rights,* the Convention on the Rights of
the Child,*! the International Convention for the Elimination
of All Forms of Racial Discrimination,® and the European
Convention for the Protection of Human Rights and Funda-

mental Freedoms.63

i Examining Health and

A.HEALTH LAWS AND POLICIES

Albania is in the process of developing a new national health
policy. Current health policy — the Primary Health Care Pol-
icy — was adopted in 199764 and aims to ofter accessible and
financially affordable health care to all Albanians. Improving
maternal and child health is the main priority of both the Min-
istry of Health and the Albanian government.® Specific objec-

tives of the primary curative service include the following:
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m To increase the accessibility of health care services by
the year 2005 from 95% to 100% of the urban popula-

tion and from 70% to 90% in rural areas; and

m To improve the quality of health care services through
the use of standardized protocols for diagnosis and
treatment for 95% of patients by 2005.5¢

The specific objectives related to the health status of the
population are to reduce the incidence of disease in children,
including lowering the infant mortality rate to less than 25 per
1,000 live births by the year 2000 (infant mortality in 1995 was
30 per 1,000); to reduce the maternal mortality ratio to 25 per
100000 live births by the year 2000 (the maternal mortality
ratio was 285 per 100000 live births in 1995); and to reduce
the prevalence of malnutrition in children under five to less
than 10%.67

Public sector health providers serve almost all of the Alban-
ian population. But the public health care system inherited
considerable deficiencies from the former regime and initially
relied almost completely on medical supplies from interna-
tional humanitarian aid. To increase the capacity of its health
system, the government has allowed the creation of a parallel
private health care system. In some fields, such as dentistry and
pharmacy, private services have come to dominate. The cost of
most private health care, however, puts it beyond the means of
most citizens. Family planning services were only introduced
in Albania after 1990. Integrated reproductive health services
have been established since the 1994 Cairo International Con-

ference on Population and Development (ICPD).68
Infrastructure of health services

There are three levels of health services provided by the
public sector. The first is primary health care, which serves all
basic medical needs on an ambulatory basis and takes place at
primary health care posts (PHC). The next level of care occurs
at district hospitals, including maternity hospitals. Advanced
medical services are provided in the University hospital clinics
located in the capital city, Tirana.®

Primary health care services are administered at three lev-
els. Nationally, there is the Primary Health Care Directorate of
the Ministry of Health, led by a Director. At regional and dis-
trict levels, there are District Directorates of PHC.70 The Dis-
trict Health Authorities are composed of a District Health
Team, headed by the District Health Director.” The teams
oversee the health centers that provide primary health care in
towns (urban health centers) and communes (rural health cen-
ters). At the village level, there are ambulanca — walk-in clin-
ics — which may be staffed only by a nurse.”2

As regulated by a 1997 act, reproductive health care and

basic family planning services are provided at the primary

health care level, as well as in maternity hospitals.”? In 1996,
there were 11 regional family planning centers, 137 women's
consulting centers, and 28 district maternity hospitals located
throughout the country.” The overall goals of the reproductive
health care services are to offer good quality, reproductive
health care services to the Albanian population; to improve the
health status of women during their reproductive age, espe-
cially during childbearing and delivery; to improve the health
status of fetuses, newborns, infants and children up to age five;
and to improve the sexual health of adolescents and adults.”
The government endorses a human rights approach to the
provision of reproductive health services in that they enable
individuals and couples to make informed choices concerning
the number and spacing of their children, as well as to promote
gender equality and a womans right to health.

In 1996, there was a total of 12,000 medical and non-med-
ical personnel working in the PHC services at various levels —
approximately 55% of all physicians and 56% of
midwives/nurses. Overall in Albania, there is one medical doc-
tor for every 690 inhabitants and one nurse-midwife for every
230 women, with one general practitioner stationed in PHC
posts for every 1,300 inhabitants, and one nurse-midwife for
every 400.70

Like other countries in the region, Albania is introducing
the specialty of the family physician (FP) — a fully licensed
medical graduate who has completed two years of postgradu-
ate training in the specialty of family medicine. FPs work at the
first level of the health care system and act as gatekeepers pro-
viding primary and continuing health care to their populations
as well as referring to specialists and advocating for their
patients.”” On average, a family physician will care for between
1,500 and 2,000 patients.”

Cost of health services

The government allocates about 6% of its overall budget to
the health sector, which in 1995 amounted to about 4% of the
Albanian GDP. In the 1996 budget, the Ministry of Health ded-
icated about 1.867 million lek (USD $18.6 million) to PHC. The
per capita contribution of the Albanian government for prima-
ry health care translates into approximately USD $7 per year,
with multinational and bilateral aid contributing an additional
USD $1 per inhabitant per year.” The estimated cost of run-
ning the PHC posts in Albania in 1997 was USD $64,200.80

The Law on Health Insurance, enacted by presidential
Decree No. 950 on October 25, 1994, regulates the financing
of health care.8! There are four sources of revenue for the
health care system: compulsory medical insurance, state con-
tributions, citizen co-payments, and supplemental health

insurance.82 Compulsory health insurance covers all citizens
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of Albania and permanent or temporary legal residents
employed and insured in Albania.®? This insurance is provided
by the Health Insurance Institute (HII), an independent enti-
ty that reimburses the insured according to a fee schedule
determined and approved each year by the Council of Minis-
ters.8* All “economically active” citizens contribute 34% of
their monthly incomes to HII; employers, with some excep-
tions, and the state make additional contributions.?> Self-
employed individuals and those who earn regular income from
property and investments are also mandatory contributors.86
Children, students, pensioners, mentally or physically disabled
people, the unemployed, social assistance recipients, mothers
on maternity leave or those conscripted in the military do not
make contributions, but are covered.8” There are penalties for
failing to contribute.58

The state covers all expenses relating to medical examina-
tions, specialist visits, hospitalizations, and emergency
treatments.®” National health insurance also covers a percent-
age of the costs of pharmaceuticals.? For services not covered
by national insurance, individuals pay directly or buy supple-
mental insurance.”!

The organization of HII is specified in Chapter V of the
Law on Health Insurance. HII is managed by an Administra-
tive Council of 11 members, nominated from various bodies
such as the Council of Ministers, the physicians union, and the
pharmaceutical industry. Each member serves four years.2 It is
headed by a General Director nominated by the Minister of
Health. The Minister of Health is responsible for setting poli-
cy for HIL% The HII issues insurance cards and registers all
individuals who are unable to pay health insurance contribu-
tions.”* Individuals may sue HII in a court of law for disputes

arising due to reimbursements.%
Regulation of health care providers
The law on Health Service Employees lays out the regula-

tory framework governing health care practitioners. According
to this law, all health care providers must be licensed to prac-
tice by the Minister of Health with the approval of the Physi-
cian’s Medical Association. Specific regulations governing
reproductive health professionals are found in a draft Law on
Reproductive Health, which has not yet been submitted to the
assembly.%0 FPs, gynecologists, pediatricians, nurses and mid-
wives active in the field of reproductive health” must be
trained at the Faculty of Medicine and University Clinics
in Tirana.” There, they follow a curriculum prepared by
the Ministry of University Education in obstetrics and gyne-
cology.?? Nurses train in schools for nurses, ' complying with
criteria defined by the Ministry of Health and the Ministry of

University Education.!!

Patients’ rights

The draft Law on Reproductive Health, not yet submitted
to the Assembly, would guarantee the right of Albanians to the
highest attainable standard of reproductive health care.102 It
requires all reproductive health services be provided only with
the informed, free and explicit consent of the patient.! All
decisions relating to reproduction must respect the free will of
the individual.’04 The draft law would require a pregnant
woman, upon court order, to submit to medical procedures,
even over her refusal, if such interventions would be indis-
pensable for reasons of her life or health, “or for her fetus.”105

Currently, the 1995 Criminal Code is the principal source of
patients rights.!%¢ Physicians, other medical staff, or pharma-
cists who endanger the life or health of a person as a result of
improper professional treatment can be fined or jailed for up to
five years.107 Causing a woman to abort without her consent,
unless there are overriding health justifications, carries a mon-
etary fine or a prison term of up to five years.!’8 A health care
worker who causes serious injury to a patient due to his or her
negligence may be sentenced to a fine or imprisonment of up
to one year.1” Non-serious injuries due to negligence can
incur monetary fines.!” Negligence leading to death is consid-
ered manslaughter and is punishable by a fine or imprisonment
of up to five years.!! Serious intentional injury that causes a
disability, mutilation or any other permanent detriment to the
health, or that provokes a miscarriage or in some other way
threatens fetal life carries a sentence of three to ten years
imprisonment.'2 An intentional injury, which results in a tem-
porary disability (no longer than nine days) can bring about a

monetary fine or a prison term of up to two years.!13

B. POPULATION POLICY

Under state socialism, the government promoted a strict prona-
talist policy that aimed to increase the population by 1 million
Albanians by the year 2000. Accordingly, contraception was
unavailable and abortion illegal. There was a correspondingly
high rate of maternal mortality. Official statistics were consid-
ered national secrets, but it has been estimated that half of all
deaths of women of childbearing age were due to illegal, unsafe
abortions."’> Prenatal and perinatal health care were free and
accessible, although the quality was generally poor. 110

In the postwar period up to 1990, the population of Albania
increased at a rate of more than 2% annually, outstripping both
the natural and economic resources of the country. Such
growth has continued in the last decade. Based on the general
population census in 1989, there were 318 million people; in
1995 the population had grown to 3.25 million.17 By 1999,
Albanias population had reached 3.36 million people.!s
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Albania continues to be the only European country with a
positive population growth rate. At the same time, the popula-
tion of Albania is relatively young. Almost one-third of the
population is under 14.1 The average life expectancy of the
population is 69 years.'20 Half of the female population of the
country is of childbearing age (15-49 years). The average num-
ber of children Albanian women bear has constantly decreased
from six in 1960, to three in 1990, 2.7 in 1995,'2! and 2.5 in
1999122 However, Albania still leads Europe with the number
of births per woman. Maternal mortality also continues to be
among the highest in Europe: 37 out of 100000 women die
during childbirth. Infant mortality is also quite high: in 1997,
23 out of 1000 infants died before reaching the first year of life,
and 35 out of 1,000 died before five years of age.!2> Migration
constitutes another element of population policy in Albania.
Before 1990, the government allowed no emigration and only
limited migration within the country.?* In 1990, with the end
of travel restrictions, migration abroad became a reality; large-
scale emigration to Greece and Italy has particularly affected
the population of southern Albania. It has been estimated that
in 1992 almost 200000 people left the country, although many
of these people are thought to have returned after short periods.
Although accurate data regarding migration within Albania are
unavailable, there has been an exodus from the rural areas, par-
ticularly the mountainous northern regions of the country.!2>
Since the transition, the government has relented on its
pronatalist orientation. In 1990, the grounds for legal abortion
were broadened so that by mid-1991, abortion was available
upon request. In 1992, the government began to work with
the United Nations Population Fund (UNFPA) to train physi-
cians, midwives and nurses in family planning methods. Also
in 1992, the government established a family planning service

oftering all methods of contraception. 26

C. FAMILY PLANNING

Before the transition, modern family planning methods were
outlawed, and a common belief was that attempts to interfere
with procreation would cause serious health problems or per-
manent infertility.'?” In 1992, a Decision of the Council of
Ministers declared that family planning should be seen as a
basic human right from which all citizens should be able to
benefit of their own free will.128 Under the terms of this deci-
sion, the Council of Ministers approves activities in family
planning, including prophylaxis, the right of couples to decide
on the number of their children, spacing of births, treatment of
sterility, control and treatment of sexually transmissible infec-
tions such as AIDS and syphilis, and dissemination of informa-

tion on issues relating to sexual health.!2

Government delivery of family planning services

There are also now government family planning centers in
all of Albanias 37 districts.30 Family Planning Services of the
Ministry of Health, under the direction of a Director, includes
a physician responsible for training and education, a physician
in charge of statistical tabulation, and an administrative assis-
tant. Gynecologists and midwives provide the family planning
services. In each maternity hospital a part-time family plan-
ning center is staffed by an OB/GYN and a midwife. Family
planning services are supposed to be integrated into the oper-
ations of all consulting centers for mothers and children.’3 In
Tirana, for example, at least 30 women per day are served.!32

The government also provides family planning services in
cooperation with UNFPA. The immediate objectives of the
first Ministry of Health/UNFPA-funded family planning pro-
ject, which got under way in 1992, were not quite realized, but
they included decreasing maternal mortality by at least 50% by
1995, reducing perinatal mortality by 30%, reducing the num-
ber of premature births by 20%, and improving contraceptive

coverage to at least 10% of all women of reproductive age.!3
Services provided by NGOs/private sector

The government is not the sole provider of family planning
services. The Albanian Family Planning Association, an Inter-
national Family Planning Federation (IPPF) aftiliate, also oper-
ates in Tirana and some regional cities.’3* Other national and
international NGOs work in the field of reproductive health,
such as Marie Stopes International,'® Population Service Inter-
national,’3¢ SEATS — Family Planing Service Expansion &
Technical Support.’” USAID has also contributed to the train-

ing of personnel working in family planning, 38

D. CONTRACEPTION

Prevalence of contraceptives

Data about the use of contraceptives dates from 1996, when it
appeared that no more than 5% of women of reproductive age
(15-44) used contraception.’® The use of contraceptives was
estimated to have grown to 10-12% by 1998.10 An increase was
seen in both the popularity of oral contraceptives and of
injectable drugs. Women aged 30-34 account for 35% of total
contraceptive users, followed by women aged 25-29, at 249%.
Adolescents (15-19 years old) represent only 2% of contracep-
tive users. 14!

Availability of contraceptives

From mid-1992 to 1995, contraceptives (except condoms)
were imported nearly exclusively through UNFPA and IPPE
with UNFPA importing nearly 95%.1#2 They were then sold
through public pharmacies. When pharmacies were privatized

in 1995, access to contraceptives became more difficult chiefly
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because of increased retail prices.™ To counter that, beginning
in January 1996, the Minister of Health directed that contra-
ceptives were to be distributed free of charge through approved
family planning facilities.1** The types of modern contracep-
tives approved for distribution are oral contraceptives
(Microgynon, Neogynon, Microlut, Triquilar), injectable
contraception (Depo-provera), IUDs (Copper TCu 380A),
spermicides  (Neoshampoo, Pharmatex), condoms, and
emergency contraceptives. 4

Oral and injectible contraceptives are available with a pre-
scription from a general practitioner. [IUDs and other implants
must be inserted by a gynecologist. Condoms, spermicides,
and other “barrier methods” are available in pharmacies with-
out a prescription.¢ Family planning centers must report the
activity of their centers every three months to the District
Health Section, which in turn reports to the Family Planning
unit of the Ministry of Health.14

As of 1996, there were at least three wholesalers and about
630 private pharmacists that stocked contraceptives. It was esti-
mated that they provided about 10% of the nation’s contracep-
tives.8 Prices vary widely with a cycle of oral contraceptives
costing from USD $1.50 to USD $5 (and up to USD $10 in
some cases). Since contraceptives are distributed free of charge
through the public sector, most private pharmacies have only
limited stocks and varieties of contraceptives available and often

refer clients to the public family planning facilities.
Regulation of information on contraception

Under the 1995 Law on Drugs, the advertisement of drugs
in mass-media publications is prohibited. Contraceptives and

condoms are expressly not covered by this prohibition. ¥

E. ABORTION

As abortion was illegal before 1989, and statistics in Albania not
thorough, it is difficult to obtain accurate figures for abortion.
General trends can nonetheless be discerned. The number of
abortions in Albania increased upon legalization from a base-
line of 234,000 in 1989 to 334,000 in 1993. The abortion rate per
100 live births sharply increased, from 296 in 1989 to 494 in
1993, although dropping to 40.6 in 1996.150 In the first six
months of 1998, there was one abortion for every 2.5 live
births.!5! Abortion therefore remains one of the most impor-
tant methods of managing fertility in Albania. As of 1996, 28%
of abortions were performed on women aged 30-34 and
22.9% for women aged 25-29.152 Before the legalization of
abortion, the most serious consequence was maternal mortal-
ity due to abortions. Between 1980 and 1990, 55% of maternal
deaths were caused by or followed illegal abortions. In 1995, no

such fatality was recorded. !>

Legal status of abortion
The 1977 Albanian Penal Code punished abortion as both

a crime and a misdemeanor. A pregnant woman who per-
formed an unlawful abortion upon herself was also pun-
ished.’* In 1988, abortion became legal, but only for
therapeutic reasons; 30 criteria were listed. Because of the high
demand for abortion in 1988, the criteria were tightened the
next year.’ The Ministry of Health authorized abortions to be
performed when there were medical indications, when the
pregnancy had been the result of rape or incest, or when the
pregnant woman was under the age of 16.1%0 In 1991, however,
the grounds for abortion were again broadened’™ to allow
abortions to occur if approved by an obstetrics/gynecology
commission, when both the wife and the husband consented,
or on the pregnant woman’s request because the child was con-

ceived from an extramarital liaison. 158
Requirements for obtaining legal abortion

Along with the new Criminal Code, a new law on abortion
was adopted in 1995.1% The Law on the Interruption of Preg-
nancy permits abortion upon a womans request, or due to
mental distress or social problems, up to 12 weeks from the
presumed date of conception.!® It must be performed by a
physician, in either a public or private health institution.!o! Ter-
minations of pregnancy to save the mother’ life or health or for
fetal impairment can be performed anytime during a preg-
nancy, provided a specially convened commission of three
physicians authorize it.162 Similarly, terminations of pregnancy
for social reasons (unspecified in the law) or after a sexual
assault (such as rape) are permitted up to 22 weeks from the
presumed date of conception, provided three specialists (physi-
cian, social worker, and lawyer) authorize the procedure.13
There is mandatory counseling. The physician must inform a
woman requesting an abortion about its health risks; about
state and non-state assistance available to families, mothers, and
children; about adoption alternatives; and about clinics and
hospitals that perform abortions.!0* After this counseling, if the
woman still wishes to obtain an abortion, she must reconfirm
her request in writing, and wait seven days before undergoing
the procedure. If warranted, the physician may reduce the
waiting period to two days.105 When possible, the physician is
encouraged to involve the husband or parent in the decision. 166
All women are entitled to post-abortion counseling regarding
family planning services and contraception.'®” Unmarried girls
under the age of 16 who seek an abortion must have the con-
sent of a parent or guardian.!68 All physicians who perform an
abortion are obliged to report it to the Institute of Statistics; the

womans identity may not be revealed.!®”
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Fees for abortion are set by the Council of Ministers.!7
Abortions officially cost USD $5, but common practice
requires that doctors be paid “on the side,” which raises the
average amount to about USD $25.77! Physicians may decline
to perform abortions for reasons of conscience.”? Advertising
concerning methods or drugs to interrupt the course of a
pregnancy, except those in scientific publications for physicians

and pharmacists, is prohibited.” Violations carry a fine.
Penalties for abortion

Illegally performing an abortion can be classified as either
administrative or penal offense. Administrative fines start at
USD $350.75 Criminal liability is usually reserved for cases
where a physician performs an abortion without the woman's
consent, and criminal penalties consist of fines or imprison-
ment of up to five years.” Abortions performed by unautho-
rized individuals in unlicensed clinics or after the gestational
time period carry a fine or jail term of up to two years.””’
‘Where such acts result in the death or serious injury of the
woman, imprisonment can be up to five years.”8 Anyone who
provides the means for a woman to either self-abort, or have
someone else do it, risks a fine or imprisonment of up to one
year.” The law is silent on criminal prosecution of women
who seek illegal abortions. The law does state that abortion

will in no case be considered a method of family planning.180

F. STERILIZATION

A regulation issued by the Ministry of Health on July 23,1992
permits surgical sterilization for women and men as a method
of family planning.'8! A person seeking to be sterilized must
consult with a gynecologist or urologist, and written consent
must be jointly signed by the individual and physician.!2 The
regulation can be interpreted as requiring both members of a
couple to give written consent.!83

The draft Law on Reproductive Health would also permit
voluntary sterilization as a method of family planning: the per-
son wishing to be sterilized must be over 18, consent must be
freely given, and it must be shown that sterilization is the only
effective method of contraception for this person.'8* Consent
may be waived if delaying the sterilization would have “grave
health consequences.”18 Should the procedure fail, for exam-
ple, in the case of a pregnancy following an attempted steril-
ization, the doctor may be sued for damages. 136

Proposed methods of sterilization which would be
approved include surgery, biochemical or hormonal substances,
radiation, or “other new methods approved by competent bod-
ies.”’187 Specific safeguards exist for the sterilization of individ-
uals with mental disabilities.!s® It must be shown that risk of

pregnancy would pose a serious danger to the person “or

others”18 and that other methods of contraception are not fea-
sible.0 Consent by the person’s legal representative or a court
is necessary.’?! However, if the person is over 18 and not con-
sidered to be legally incompetent, he or she may (or may not)
consent.'2 Compulsory sterilization is possible if it is deter-
mined that there is no other way to avoid serious harm to that

person or others.!

G. HIV/AIDS AND SEXUALLY TRANSMISSIBLE
INFECTIONS (STIs)

Prevalence of HIV/AIDS and STIs

The system of collecting and reporting data on STIs in Alba-
nia is very poor. Before the early 1990s, syphilis had been
declared “eradicated,”1%* and laboratories and facilities for diag-
nosis and treatment of STIs were closed. It was not until the
early 1990s that STIs were acknowledged to exist: there were
59 cases of syphilis reported between 1993 and 1998, almost
half of them in 1998.1%

HIV/AIDS also became a concern after the opening up of
the country in 1990.9% Serological HIV diagnostic tests are reg-
ularly performed at the Institute of Public Health and at the
Blood Collection and Preservation Center. The test is confi-
dential and free of charge.’7 It is nevertheless not possible to
calculate prevalence in Albania as no surveillance system is in
place. UNAIDS has estimated that fewer than 0.01% of adults
and children were living with HIV/AIDS in Albania at the
end of 1997.1% In 1994, Albania reported four cases of AIDS,
three in 1995, one in 1996, two in 1997, one in 1998 and none
by mid-1999.19 Of these reported cases, seven ended in
death.20 Albania reported a total of 38 cases of HIV infection
between 1993 and 1998.201

Policies on prevention and treatment of HIV/AIDS and STIs

There is no separate legislation governing HIV/AIDS, but
the 1992 Decision of the Council of Ministers, which approved
family planning, included the control and treatment of sexual-
ly transmissible infections and HIV/AIDS.22 Under this law,
the Ministry of Health has the authority to direct the district
commissions to work to prevent and combat AIDS.23 All
blood donors must be screened for HIV any time they donate
blood.294 Additional control measures relate to notification,
registration, reporting and mandatory treatment.2%> Addition-
ally, 21993 law established a National AIDS Commission.200
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. Understanding
the Exercise of
Reproductive Rights:

A.LEGAL GUARANTEES OF GENDER
EQUALITY/NON-DISCRIMINATION

Starting in 1990-1991, a series of political reforms have been
enacted to recognize and safeguard the basic rights and free-
dom of the citizens of Albania. That new legislation has pre-
served and furthered the formal equality between men and
women that had been proclaimed in 1946.

In the early 1990s, the Republic of Albania ratified many of
the international human rights treaties, and these standards
were incorporated into the Constitution of the Republic of
Albania. The 1998 Constitution guarantees equality between
men and women as well as non-discrimination. It states that all
are equal before the law and that no one can be unfairly dis-
criminated against because of gender; race; political, religious
or philosophical convictions; economic, educational, or social
situation; or parental status.207

The principle of equality between men and women finds
expression in all legislation of the Republic of Albania. For
example, the Civil Code and the Code of Civil Procedure
recognize the equal rights of women in all legal proceedings,
such as the right to sue and be sued.2’8 The Penal Code and the
Code of Penal Procedure protect women and men equally
regarding life, health, property, and dignity. Women may be
charged with the same penalties as men should they commit
the same crimes. Previously, women could not be subject to the
death penalty while men could,?”” however the Council of
Europe had conditioned Albanias continued membership in
the Council in its ending capital punishment. On December 9,
1999, the Constitutional Court of Albania abolished the death
penalty 210 The Labor Code recognizes the equal rights of men
and women to work, to employment protection, to paid annu-
al holidays, and to equal pay for equal work.2! The Family
Code recognizes the rights of both men and women to freely
choose to marry or to divorce. The Code also emphasizes the
equal rights and duties of men and women to the family and
for the education and raising of children.?!2 The law on social
insurance covers situations of unemployment, disability and
retirement equally for men and women, but it also recognizes
the special needs of women due to childbearing.

In general, the legal framework securing women’s equal sta-
tus is commendable, but it is more an edifice than reality. Most

legislation does not take into consideration traditional gender

roles and does little to remedy past discrimination and persis-

tent stereotypes.

B. CIVIL RIGHTS WITHIN MARRIAGE

The Family Code governs marriage, and it is the only impor-
tant legal instrument which has not yet been revised since the
transition to democracy in the early 1990s. The Family Code
defines the minimum age for first marriage to be 16 for a girl
and 18 for a boy.21 A girl who marries before she turns 18 is no
longer considered a minor, even if she is divorced before her
18th birthday.2# In order for the marriage to be valid, the fol-
lowing conditions must be met: the marriage requires the free
consent of both parties and they must be of legal age, single,
not related by blood or affinity, and not suffering from any
physical disease or mental disability that keeps them from
understanding the rights and obligations of marriage.2!5 After
1990, when the overt practice of religion was allowed, religious
marriages began to be held, but religious ceremonies have no
legal effect, and they are still not very common. Having a reli-
gious ceremony is not an obstacle to obtaining a civil marriage.
The marriage must be registered with the state.210
Traditionally, marriage has been considered a family aftair.
The intended parties would chose to marry, but their parents
would have to give their approval. This practice still occurs and
co-exists with the formal civil character of marriage.2”7 Other
traditional practices persist in some regions, particularly in
Northern Albania. There, the parents often pledge their infant
children in betrothal to secure family alliances. Often, a girl’s
family provides her with a dowry according to its means. In
certain cases, what the girl takes from the family as a dowry is
considered to extinguish all further claims to property from
the family, including potentially her inheritance.2’® Another
custom has reappeared in some very remote northern areas —
the practice of “‘bride price,” where a man buys his bride from
her family. According to the “Kanun of Lek Dukagjini,”2¥
should this marriage end in divorce, the two families are then
engaged in a blood feud, and must vindicate their respective
honors. The Kanun also authorizes a husband to discipline his
wife with physical force, including killing her under certain

circumstances.220
Divorce laws

The Family Code recognizes equal rights and obligations of
both men and women during marriage as well as in divorce,
particularly as those rights relate to raising and educating their
children.?2! The number of divorces in Albania has been
steadily increasing so that in 1991 there was one divorce for
every 10 marriages. In larger towns this ratio has been even
higher. In 1998 in Durrés, for example, the courts registered

two divorces per day. A social stigma still attaches to divorce.
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Because of the patriarchal nature of the society, women who
seek divorce are commonly blamed for having ruined family
unity.222 Divorced women often find themselves without fam-
ily support and, therefore, face poverty. Securing suitable and
aftordable housing — a problem for everyone in Albania —is
exacerbated for women seeking a divorce.??3 Nevertheless, in
1998 women initiated 466 out of 868 divorce filings registered
in the court of Tirana.22* Male emigration in order to find pay-
ing work outside of Albania has also led to divorce, as many
men do not return.

The Albanian Assembly recently adopted a no-fault divorce
law.2%5 If one party desires a divorce, a court may dissolve the
marriage. Either spouse may institute the divorce action, and
then the spouses are supposed to live separate and apart for a
number of months, during which time they are to reflect on
their decision. A court judgment settles property between the
spouses, maintenance, and child support and custody. Marital
property is presumed to be the common property of both

spouses and divided equally.220
Regulation of domestic partnership

Recently in Albania, non-marital domestic partnerships
have become visible. Formerly, such arrangements were pro-
hibited by law,227 but the general practice now is to tolerate
these domestic partnerships. Laws are silent as to the rights of
domestic partners to common property, child custody benefits,
and inheritance. Same sex relationships were criminalized in
Albania until June 1, 1995 when the new Penal Code came into

force.228 Same sex relationships are no longer illegal.

C.ECONOMIC AND SOCIAL RIGHTS

Property rights
The Constitution guarantees all individuals, regardless of gen-
der, the right to own property. Thus, women may own and
enjoy the same tangible and intangible properties as men; they
may sell or purchase property without any particular limita-
tion, and can inherit property in the same way as men. The
formal equality of women with regard to property rights was
first established in Albania in 1928. Nevertheless, these formal
guarantees are still not fully realized because the patriarchal
mentality which prevails especially in remote rural areas tends
to divest women of their rights, particularly in the inheritance
of family property.22

Labor rights

Article 49 of the Constitution guarantees all citizens the
right to freely choose a profession, a place of employment as
well as preparatory educational training, That constitutional
principle is implemented through the Labor Code which pro-

hibits discrimination of any kind in employment.230

The Decision of the Council of Ministers No. 397, May 20,
1996, “On the Special Protection of Pregnancy and Mother-
hood,” grants pregnant women or women with children spe-
cial employment protection. Women are entitled to 365 days of
paid leave, which starts 35 days before childbirth.23! A woman
who gives birth to a second child may take a leave of 390 days,
which begins 60 days before childbirth.232 During this period,
the womans salary is paid from the state social insurance fund
— at 80% of her monthly wages for the first 185 days and 50%
thereafter.233 Women are free to return to work as early as 42
days after childbirth. If a woman chooses to return before the
end of her right to paid leave, she is paid only her salary; she
does not also receive social insurance payments.23* During her
leave, she is guaranteed the right to return to her position with-
out losing her seniority. The law on social insurance also pro-
vides a lump sum birth grant to insured parents of 1,500 lek
(approximately USD $10) per new child.2% Women with chil-
dren under age 15 are supposed to enjoy preferential treatment
in hiring and promotion decisions.23

The legal framework for workplace equality diverges from
the reality in Albania. At the end of 1989, Albanian women's
rate of participation in the work force was one of the highest
in Europe — between 85% and 94% of all women work out-
side the home. At that time, there were no striking differences
between the unemployment rate for men and women. During
the transition from state socialism, women were the first to
lose their jobs and were the most likely to be thwarted in find-
ing new work. Contributing factors included the country’s
slow economic development, a lack of sufficient support for
women entrepreneurs, employers’ preference for hiring men,
the revival of patriarchal mentalities that promote the idea of
women staying at home and serving the family, and the pauci-
ty of kindergartens and nurseries to care for young children.

‘Women are also discriminated against in choosing careers.
Although women receive the same education as men, they sel-
dom occupy the leading posts in either the public or private
sectors. According to the State Committee on Women and
Society, 70% of employed women worked in the agriculture
sector in 1997, mainly on family farms; 20% worked in the
public sector; and 10% were employed in the private sector.23
Agricultural and public sector work is very poorly paid and
low in prestige. Even in the educational sector, where women
make up approximately 80% of the employees, most school
directors are men.?3® Discrimination against women 1is also
evident when it comes to wages: the average salaries of women,
in all sectors and in all levels, are about 80-85% that of men.23°

In terms of retirement, women who have worked for 20

years have the right to a pension, and their pensions vest fully
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after 35 years of work and when they reach the age of 55. Men

must also work for 35 years, but may not retire before age 60.240
Access to credit

There are no laws which would discriminate against
women in obtaining credit. Again, however, in rural areas
where traditions prevail, women are often treated as subjects
who are not able to make business decisions or transact
property. As a consequence, a low percentage of women
are engaged in business, or are granted credit in their

own names.24!
Access to education

The Constitution of the Republic of Albania guarantees
men and women equal rights to education.?*2 The Ministry of
Education is responsible for policy development, sector pro-
gram planning, and management capacities in this area, and
the Ministry of Labor and Social Protection supports job train-
ing and the development of small enterprises.2® One of the
major groups involved is the Pedagogical Institute, which ini-
tiates and advises the government on key issues of school gov-
ernance, curriculum development, and quality assurance. The
Institute of Labor and Social Aftairs studies the relationships
between the labor market and vocational and technical train-
ing. Some NGOs, notably the Open Society Foundation and
the Italian NGO Don Bosco, provide financial support to
reform the educational sector.2** The reforms include improv-
ing school facilities by renovating, reconstructing, and re-
equipping them; updating the education curriculum at all
levels; developing skilled teaching staff; establishing an effective
system of education management to ensure quality assessment
and control; and ensuring a more efficient utilization of facil-
ities and staft to reduce the demands on the state budget.2%

‘Women figure greatly in the field of education. There are
58,856 teachers throughout the country, of whom 36,252
(61%) are women and 22,604 (38%) are men. The number of
students attending school in 1998-1999 was 694074. At present,
the education system is composed of 2,330 pre-schools, 1,815
mandatory schools, ¢ 394 high schools, and 11 universities and
other higher education establishments.2¥ Higher education is
delivered by 1,609 lecturers, of whom 33% are women. Women
are even more underrepresented at higher university teaching
levels: only 10 out of 146 professors are women (6.8%), and 58
out of 250 assistant professors are women (23.2%).248 Approx-
imately 36000 students are enrolled in schools of higher edu-
cation; 57% of them are women.?* The percentage of women
enrolled in universities is increasing — 65% of the student
body in 1999, compared with 53.1% in 1990-1991.250

National machinery for the promotion of women’s equality

A parliamentary women’s group was created in 1995 to
focus on womens status and rights.2! This group played an
important role in Albania’s preparation for the Fourth World
Conference on Women (FWCW) in Beijing. Since the
FWCW, approximately 80 women's NGOs and groups have
been active in the country.252

Beginning in 1998, the governmental machinery for
womens issues has been the Committee for Women and Fam-
ily which reports directly to the Oftice of the Vice-Prime Min-
ister.2  The Committee’s responsibilities include the
implementation of governmental policies for women and fam-
ily, the coordination of programs for the promotion of equali-
ty between men and women, the proposal of new legislation
or amendments to existing legislation on women and children
in compliance with international standards, and the support
and coordination of NGOs active in the field of women’s and
family rights.25* In 1998, the Committee for Women and Fam-
ily prepared a Platform of the Albanian Government for
Women for 1999-2000. The Platform addresses issues of equal-
ity of men and women in politics and decision-making
processes, the role of women in the economy and society, and
issues surrounding the status and health of women and girls.

The involvement of Albanian women in both politics and
management is generally low, although since 1995 three
women were appointed to high ministerial positions.2» How-
ever, the government has done very little to promote women
into decision-making positions at the national level. Out of the
580 directors of directorates in ministries and state institutions
in 1996, only 80 were women. No women serve as mayors or
heads of local governments.2¢

D. RIGHT TO PHYSICAL INTEGRITY

Rape

Sexual violence is a serious problem in Albania. During the
post-socialist transition period, there were increasing numbers
of prosecutions for rape, due in part to the 1995 New Penal
Code, which clarified the definition and punishment of rape.25
Albanian criminal law defines rape as “nonconsensual sexual
intercourse with mature women” and carries a three- to ten-
year prison term.2 If the rape causes serious consequences to
the health of the woman, imprisonment can be for five to fif-
teen years.? If the rape results in death or suicide, the possible
prison term is 10 to 20 years.200 There is no law against marital
rape.20! There is a law that specifically punishes statutory rape.
For all sexual violations, judicial action can only begin upon the
complaint of the woman. Such crimes are considered to be

violations of the individual’, rather than the public’s, rights.262
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Domestic violence

‘While the Criminal Code of Albania has no specific provi-
sions dealing with domestic or sexual violence, the more gener-

EERT3

al provisions on “threat,” “torture’” and “seriously immoral acts”
can be applied to such crimes.203 Threats of death or serious
injury are punishable by a monetary fine or imprisonment of up
to one year.20* Torture or “any other degrading or inhuman
treatment” results in a five to ten year prison sentence.26> If the
torture seriously injures, mutilates, permanently harms or kills an
individual, the sentence can be 10 to 20 years imprisonment.200

Serious intentional injury causing disability, mutilation or
any other permanent detriment to health, or causing a miscar-
riage or any other harm to fetal life carries a sentence of
between three and ten years of imprisonment.2? When the
same act is committed against a group of people, or causes
death, it 1s punished by five to fifteen years of imprisonment.268
Non-serious intentional injury that causes a temporary work
disability (lasting no longer than nine days) is subject to a mon-
etary fine or two-year prison term.2®® Assault carries with it
anything from a possible monetary fine2” to a prison sentence
of up to six months.?”! Serious injury due to negligence also
constitutes a crime and is subject to a fine or a one-year term
of imprisonment.2’2 Non-serious injuries due to negligence
bring only a fine.2”

The criminal justice system in Albania provides virtually
no assistance to survivors of domestic violence. Police, prose-
cutors and judges are reluctant to prosecute or punish the
men.2# Under the Code of Criminal Procedure, all domestic
violence actions must be initiated by a complaint of the sur-
vivor. If she withdraws her complaint, the case 1s closed.?”> If a
woman does wish to report a domestic assault, she must go to
the police where they attempt to reconcile the couple. If the
woman does not want to reconcile she must go to a forensic
hospital in order to document her injuries. A woman must be
referred to the forensic hospital by the police. She may not
decide on her own to get a certificate documenting her
injuries.2’6 After a physical examination at a forensic hospital, a
doctor will issue a certificate which can be used as evidence in
court. The certificate describes and grades the severity of the
injuries sustained by the woman

With documented evidence of injuries, the woman may
then bring her case to the prosecutor. Prosecutors often
attempt to reconcile the woman with her abusive husband or
partner. If she still wishes to proceed with the prosecution, the
prosecutor opens the court case. This is the extent of the state
involvement in the process. The prosecutor does not assist the
woman with the preparation of her case or with the actual tri-
al. The woman must gather all the evidence and the witnesses

and present her own case in court. Only in cases involving

very serious injury amounting to repeated torture or death,
does domestic violence become public matter leading to a state
prosecution.?’7 Because the burden of carrying forth the legal
process falls on survivors of domestic violence, virtually all cas-
es of domestic assault are dropped before a trial on the merits
can be conducted.?”8

There are no official statistics for domestic violence, but
many NGOs have undertaken investigations. According to
their surveys, 64% of Albanian women report to have suffered
violence from family members. Women also mentioned the
occurrence of violence directed against children and against
the elderly.27? Despite the commonplace nature of domestic
violence, only 5% of such abuses are reported. Out of those
5%, half do not proceed to judgment either because the
woman withdraws her complaint or because of insufficient
proof.280 No government-sponsored program exists to assist
and defend the rights of domestic violence survivors. An NGO
maintains a shelter in Tirana for survivors of domestic violence,
but the facility has the capacity to house only a few women at
a time. The same NGO also operates a telephone hotline that

women and girls can call for advice and counseling. 28!
Sexual harassment

The 1995 Labor Code recognized sexual harassment for the
first time in Albanias history. Any conduct that constitutes
“sexual molestation on the job” is forbidden. Violations of this
law are administrative and are punished with a penalty of up to
30 times the minimum monthly wage.22

Trafficking in women

There are no laws which specifically outlaw trafficking in
women, although anti-kidnapping laws may be used to pros-
ecute such cases. The Criminal Code punishes kidnapping
with the intention of enrichment, 28 prostitution,?3* soliciting
prostitution, mediating or gaining from it,2%> and use of
premises for prostitution.286

Tratticking in women and girls for the purpose of forced
prostitution is a significant problem in Albania. The country is
both a major transit and source country for such trafficking.
NGOs estimate that there are 30000 Albanian women cur-
rently working abroad as prostitutes. The country is also a
major conduit for trafficked women from Bulgaria, Moldova,
Romania, Russia, and Ukraine. Criminal gangs recruit or
coerce women to work as prostitutes abroad, most often in
Italy and Greece. There are also reports of some family mem-
bers who have sold daughters, sisters, and wives to traffickers
against their wills. The government has had only periodic suc-
cess in arresting the criminal organizers.28 Trafficking of
women out of Albania has attracted the concern of women's

NGO:s in Albania. They are working to amend the penal code
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so that taking a woman abroad to work as a prostitute, as well
as opening houses for prostitution in the country, would be

severely penalized.288

v Focusing on the

Rights of a Special

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

In 1995, 32.9% of Albanias population was under 15 years old.
Adolescents aged 13-18 make up 19% of the population.
Because of Albanias recent history — including the illegality of
family planning methods — the reproductive health of adoles-
cents has been neglected. Contraceptive use is very low,
and unintended pregnancies and abortion rates are high.
‘Women between the ages of 13 and 19 account for 36% of all
officially reported abortions, but a large number of abortions,
despite the expense, are carried out in private clinics which
often do not report procedures to the Ministry of Health.
At the same time, state clinics often fail to report abortions
performed on adolescents.

Regulation of the Ministry of Public Health Care, approved
in November 1997, states that health care providers must coop-
erate with the schools to provide reproductive health educa-
tion, but it does not elaborate any specific policies.2%” There are
no reproductive health service centers that specifically serve

adolescents.

B. MARRIAGE AND ADOLESCENTS

The legal age of first marriage is 16 for girls, 18 for boys,2?° but
the average age for marriage is much higher: for women, it is
22.3 years, for men, 27 years.?%! The average marriage age has

been rising for both sexes.

C.SEXUAL OFFENSES AGAINST ADOLESCENTS
AND MINORS

Albanian law punishes statutory rape. If a girl is under 13 or
has not yet reached sexual maturity, intercourse is punishable
by imprisonment of up to 15 years.292 Non-consensual sexu-
al intercourse, or sexual intercourse that leads to injury of the
underaged girl, is subject to 10 to 20 years of imprisonment.23
When the act leads to the death or suicide of the underaged
girl, it carries a minimum 20-year sentence.2’* “Seriously
immoral acts,” undefined by the law, committed upon persons
under 14, can bring up to five years in jail.2% Rape of a girl
between the ages of 14 and 18 years carries a prison term of up
to 10 years.2% If the rape seriously affects the girl’s health, it is
punished by up to 15 years in prison,?”” and if the rape

leads to her death or suicide, the prison term is a minimum

of 15 years.2% Soliciting prostitution when a minor girl
1s involved carries a sentence from five to 10 years of prison.2%?
Same-sex rape of minors is punished with up to five years

of imprisonment.300

D. EDUCATION AND ADOLESCENTS

Albania’s Education Law guarantees both girls and boys equal
access to education. Based on the law, secondary education is
compulsory for all children of both sexes in Albania. No dif-
ferences exist between the two sexes regarding school atten-
dance. Albanian families have traditionally valued education,
regardless of their economic status, but since 1990 there has
been a noticeable decrease in the number of children who
attend school. In 1998, about 27% of the total number of
Albanian children abandoned mandatory school. There are at
least 11,131 school children under the age of 16 who missed over
50% of classes. This phenomenon has grown dramatically in
certain districts.3! About 59% of students finishing mandato-
ry education continue their studies in high schools. High
schools are attended by students 14 to 18 years old and consist
of 4 years of general education or from 3 to 5 years of voca-
tional training, In cities, 52% of girls who finish mandatory
school continue their studies in high schools, whereas in rural
areas, the figure is 28% of girls and 72% of boys. Thus, out of
14,458 village girls finishing mandatory schooling in 1999, only
4065 enrolled in their areas high school. Though it is expect-
ed that a number of these girls did enroll in high schools in
other areas, the disparity among boys and girls is still high, due
in part to the difficult economic conditions facing many rural
families and stereotypical perceptions that girls will marry and
“waste” their education.2 There has been no decline, howev-
er, in the number of young people who attend secondary
schools and universities. In fact, the number of women in

higher education exceeds that of men.3%

E.SEX EDUCATION

A Council of Ministers decision dating from May 1992 direct-
ed the Ministry of Health and the Ministry of Education to
develop sex education curricula and materials for courses to be
taught both inside and outside of schools.3* In 1993, the first
sex education classes were held in schools for children 14 years
and older. In 1994, the program was extended to the entire
country.

Health education consists of nine hours of sex education
per school year, and six hours devoted to information about
prevention of HIV/AIDS and STTIs. Most Albanians seem to
accept having sex education taught in school: 83% of parents
and 92% of teenagers have called sex education necessary and

useful 305
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F. TRAFFICKING IN ADOLESCENTS

No specific legislation addresses the problem of trafficking in
adolescents. International trafficking in Albanian girls was first
noted in 1993, and since then prostitution has been steadily
growing in Italy and Greece. Italian authorities officially esti-
mate the number of Albanian prostitutes at between 10000
and 15000, accounting for two-thirds of the foreign sex trade
in Italy. The great majority of these prostitutes are very young,
between the ages of 14 and 18.3060

NOTE ON SOURCES

The information in this chapter is primarily drawn from sec-
ondary sources in English. Albanian secondary sources, unless
otherwise noted, are official translations of the original docu-
ments. When available, primary sources of national law were
used. The Center for Reproductive Law & Policy holds on file
unofticial English translations of some of these primary sources
of law. The chapter follows as closely as possible THE BLUE-
BOOK (16th ed. 1996). Blue book footnote style may show
variations due to production incompatibilities with certain

character fonts.
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Statistics
GENERAL
Population

® The total population of Croatia is 4.5 million.!

m The proportion of the population residing in urban areas is estimated to be 64%.2

m Between 1995 and 2000, the annual population growth rate is estimated at —0.1%.3

m In 1999, the gender ratio was estimated to be 107 women to 100 men.*

Territory

m The territory of Croatia is 21,359 square miles.

Economy

m In 1997, the gross national product (GNP) was USD $207 billion.¢

m In 1997, the gross domestic product (GDP) was USD $19081 million.”

m The average annual growth between 1990 and 1997 was —1.0 %.8

m From 1990 to 1995, public expenditure on health was 8.5% of GDP?

Employment

® Women comprised 44% of the labor force in 1997, compared to 40% in 1990.10
WOMEN’S STATUS

m In 1999, the life expectancy for women was 76.5 years, compared with 68.8 years for men.!!
m In 1991, the illiteracy rate among youth between the ages of 15-24 was 5% for females and 1% for males.

mIn 1998, gross primary school enrollment was 86% for boys and 85% for girls; gross secondary school enrollment was 73% for boys
and 81% for girls.!3

ADOLESCENTS

m 17% of the population is under 15 years of age.!*

MATERNAL HEALTH

m Between 1995 and 2000 the total fertility rate is estimated at 1.56.1>

m In 1999, there were 19 births per 1,000 women aged 15-19.16

mIn 1999, the maternal mortality ratio was 12:100000.7

m Infant mortality was at 10 per 1,000 live births. !

m There are no statistics available on the number of births attended by trained attendants.!
CONTRACEPTION AND ABORTION

m There are no statistics available on the prevalence of any method of contraception.2
HIV/AIDS AND STIs

m In 1999, the estimated number of people living with HIV/AIDS was 350.21

mIn 1999, the estimated number of women aged 15-49 living with HIV/AIDS was <100.22
m In 1999, the estimated number of children aged 0-14 living with HIV/AIDS was <100.23

mIn 1999, the estimated cumulative number of AIDS deaths among adults and children was <100.2+
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he Republic of Croatia is located in Southeastern Europe.

It borders Bosnia and Herzegovina, Yugoslavia, Hungary,

Slovenia and the Adriatic Sea. The ofticial language is Croa-
tian. In 1991, Croatia (and Slovenia) proclaimed independence
from Yugoslavia, leading to a costly and brutal war. Over the
next few years, as one-third of the country became subject to
Serbian control, scores of people were displaced and a signifi-
cant portion of Croatian infrastructure was destroyed. In 1995,
Croatia reclaimed its territory, which again caused a mass
migration — this time of ethnic Serbs from Croatia into
Bosnia and Serbia. According to the 1991 census, 78% of the
population was Croatian, 12% was Serbian, and the remaining
10% was a combination of Hungarian, Slovenian, Muslim, and
others. While there are no accurate measurements, it is widely
accepted that the ratio has now changed and Croatia is over-
whelmingly inhabited by ethnic Croatians due to the war and
migration patterns of refugees. The predominant religion is
Catholicism (76.5%), followed by Orthodox (11.1%), Muslim
(1.2%), Protestant (04%), and other religions. In July 1999 the
total population of Croatia was estimated at 467 million,
including approximately 2.4 million women.!

Croatia s still recovering from the effects of the war. Prior
to the war, Croatia was, after Slovenia, the second most pros-
perous of the six Yugoslav Republics. The economic challenges
now include a damaged and insufficient infrastructure, the
integration of refugees and displaced persons, and a legacy of
Communist mismanagement.2 The political situation is also in
a state of flux. On December 11, 1999, Croatias first president,
Franjo Tudjman, died. He had governed Croatia as an autoc-
racy for nearly 10 years. Presidential elections were held on Feb-
ruary 7, 2000, and Stipe Mesic, from a moderately conservative
opposition party, was elected the new president of Croatia.
New parliamentary elections held on January 3, 2000 resulted
in victory for a center-left coalition government. The new gov-
ernment has pledged to reverse Tudjmans positions, to end
Croatias isolation from the rest of the Europe, to meddle less in
Bosnian affairs and to cooperate with the International War
Crimes Tribunal in The Hague.3 The new government has also

declared health care reform as one of its priorities.

1. Settinge the Stage:
The .Leg and =

A.THE STRUCTURE OF NATIONAL GOVERNMENT

The Constitution of the Republic of Croatia (hereafter the
“Constitution”) was adopted on December 22, 1990.4 The

Constitution defines Croatia as ‘“a unitary and indivisible

democratic and social state” in which power is derived from
and belongs to the people, “as a community of free and equal
citizens.”> It sets “freedom, equal rights, national equality, peace,
social justice, respect for human rights, inviolability of owner-
ship, conservation of nature and the human environment, the
rule of law, and a democratic multiparty system” as the repub-
lic’s highest constitutional values.® The Constitution organizes
the government on the principle of separation of powers and
divides it into the executive, legislative, and judicial branches.”

Executive branch

The president of the republic is the head of state. He repre-
sents Croatia at home and abroad and is also commander-in-
chief of the armed forces. Directly elected for a term of five
years,8 the president calls parliamentary elections, appoints and
removes the prime minister, grants pardons, and confers deco-
rations and awards.” He also promulgates laws within eight
days of their passage by the House of Representatives. 0

The government of the Republic of Croatia, which consists
of the prime minister, deputy prime ministers, ministers and
other members,!! “exercises executive powers in conformity
with the Constitution and the law.”12 It is responsible to the
president of the republic and the House of Representatives.!3
Within 15 days of the prime minister’s nomination by the pres-
ident, the prime minister must present his or her cabinet to the
House of Representatives and receive a vote of confidence
from a majority of all representatives.”* The government’s
authority includes power to pass decrees in conformity to the
Constitution and laws, to introduce bills, to propose the state
budget, and to enforce laws and other regulations enacted by
the Parliament.’> The president has the power to convene a ses-
sion of the government and place items on its agenda. Repre-
sentatives of both houses of Parliament have the right to

question the government and individual ministers. !0
Legislative branch

The Croatian Parliament, directly and independently,
decides upon all economic, legal and political matters in Croa-
tia.” The bicameral Parliament or Sabor consists of the House
of Representatives and the House of Counties.'8

There are 127 members of the House of Representatives, ¥
elected by direct and equal suffrage, for terms of four years.2
The House of Representatives enacts and amends the Consti-
tution, passes laws, adopts the state budget, decides matters
related to war and peace, decides on alterations of the borders
of the republic, holds referenda, supervises the work of the
government, and grants amnesty for penal offenses.2! Both
houses make most decisions by majority vote, provided at least
a majority of members are present.22 Exceptions include laws

that regulate national or ethnic rights, which must be passed by
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a two-thirds majority of all members, and laws that elaborate
on constitutionally defined freedoms and rights, the electoral
system, or local government, which must be passed by a major-
ity of all representatives.23

By direct and equal suffrage, citizens from each county also
elect three members to four-year terms in the House of Coun-
ties.2* Currently, there are a total of 68 members in the House
of Counties, which includes representatives from 21 counties as
well as five members appointed by the president of the repub-
lic.%> The House of Counties has very few autonomous pow-
ers. It proposes bills and referenda and advises the House of
Representatives on matters falling within its jurisdiction. The
House of Counties must give its opinion before the House of
Representatives passes laws that concern national (ethnic)
rights; constitutionally defined freedoms and rights; the elec-
toral system; the organization, responsibilities, and operation
of governmental bodies; and the organization of local self-gov-
ernment and administration. The House of Counties can
request that legislation passed by the House of Representatives
be reconsidered within 15 days of its passage, but the House of
Representatives retains the final word on whether or not the
legislation is passed. It decides on re-passage of a law by a

majority vote of all representatives.20
Judicial branch

The Constitution states that judicial power is “autonomous
and independent” and that courts administer justice according
to the Constitution and law.2’ The judicial system, inherited
from the former Yugoslavia, includes the Supreme Court and
lower courts, as well as a separate and independent Constitu-
tional Court.28 The Supreme Court is the highest court and
“ensures uniform application of laws and equality of citizens.”2
A Judicial Council, elected by the House of Representatives,
has the power to appoint and discipline judges. Judges are
appointed for eight-year terms.3! Lower courts include: munic-
ipal courts (for the territory of one or more cities or munici-
palities), county courts (for the territory of each county), courts
of commerce, the High Court of Commerce of the Republic
of Croatia, the Administrative Court of the Republic of Croa-
tia, misdemeanor courts, and the High Misdemeanor Court.32

The Constitutional Court, which is separate and indepen-
dent of all three branches, decides the constitutionality of laws,
the conformity of regulations with the Constitution and the
law, jurisdictional disputes among the legislative, executive, and
judicial branches, the impeachment of the president of the
republic, and constitutional freedoms and rights. It also super-
vises the constitutionality and legality of programs and activi-
ties of political parties and can ban their work.® The

Constitutional Court consists of 11 justices selected “from

among outstanding jurists, especially judges, public prosecutors,
lawyers and university law professors.” They serve for terms of
eight years.3* The Constitutional Court may institute proceed-
ings to determine whether individual laws comply with the
Constitution,® and can repeal any law or annul any regulation
it finds to be unconstitutional or illegal.3¢ In addition, any indi-
vidual can ask the Constitutional Court to review the constitu-
tionality of any law or regulation.’” After all available
administrative and judicial remedies are exhausted, citizens of
Croatia have a right to file a constitutional complaint against
any judicial judgment or decision, administrative ruling or act
of a body vested with public authority that may violate consti-
tutional rights.

B.THE STRUCTURE OF TERRITORIAL DIVISIONS

Regional and local governments

Croatia is divided into counties, municipalities, and towns.38
These units of local government enjoy considerable autonomy
under the constitutional right to local self-government, which
includes “the right to decide on needs and interests of local sig-
nificance, particularly on regional development and town plan-
ning, organization of localities and housing, public utilities,
child care, social welfare, culture, physical culture, sports and
technical culture, and the protection and promotion of the
environment.”¥ The units of local self~government are inde-
pendent in the conduct of local affairs and only subjected to
oversight by the competent bodies of the republic as specified
by law.40 Their funding comes from a combination of the
national budget and from local taxes.#

Each unit of local government has a representative body
and an executive body. The municipal councils, town councils,
and county assemblies pass acts within the framework of the
rights and obligations of local self~government and perform
other duties prescribed by law.*2 Municipal prefects, mayors
and county prefects® are the executive officials and are elect-
ed by the representative bodies, to which they answer.#* Coun-
ty prefects must be confirmed by the president of the
republic.¥ Local executives prepare proposals of general
acts and execute and supervise acts of the representative
assemblies. They also manage real estate and other assets of the
local administration, its income and expenditures.*® The
municipal prefect, the mayor, and the county prefect are
further responsible for checking the legality of general acts of
the representative bodies. ¥

Separately from the units of local self-government and
administration, the law provides for the existence of local com-
mittees, “established as the means of direct participation of cit-

izens in decision-making on local tasks with direct and
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substantial influence on the citizens everyday life and work.”48

The committees are funded by the municipal or city budgets.*

C.SOURCES OF LAW

Domestic sources of law

Croatia has a civil law system. The codified laws must conform
to the Constitution, and all rules and regulations must conform
to both the Constitution and the law. Everyone must abide by
the Constitution and the laws of the Republic.5? Anyone who
violates the provisions of the Constitution concerning basic
freedoms and rights is “held personally responsible.”5!

The Constitution also establishes a number of human rights
as “fundamental freedoms and rights of man and citizen.”>
All citizens of Croatia have a right to enjoy these rights and
freedoms without regard to “race, color, sex, language, religion,
political or other opinion, national or social origin, property,
birth, education, social status, or other characteristics.”’> These
rights can only be limited by law “to protect the freedoms and
rights of other people and the public order, morality, and
health.”>* The Constitution also provides that “all are equal
before the law”% but does not specifically define equality as
prohibiting discrimination.>® Without a clear definition and
provision against discrimination, the Constitutional Court has
been criticized for holding discrimination unconstitutional
only when the discrimination is part of a particular law.

The Constitution also includes the right to “respect for and
legal protection of personal and family life, dignity, reputation
and honor.”> Family, maternity, and children enjoy special
protection, and the state is charged with creating “social, cul-
tural, educational, material and other conditions conducive to
the realization of the right to a decent life.”> Mothers are enti-
tled to special protection at work.®¥ The Constitution also
guarantees the right to health care.®!

Other human rights enumerated in the Constitution
include the right to life (which bans capital punishment), the
right to peaceful assembly and public protest, the right to free
association, the right of employed people to a weekly rest and
annual holiday with pay (which may not be renounced), the
right to free and compulsory primary education, and the right
to a healthy life and environment.®2 The Constitution also pro-
vides for freedom of religion and conscience® and freedom of
thought and expression (although it prohibits and punishes any
call for or incitement to war or violence; national, racial or reli-
gious hatred; or any form of intolerance). In addition, the Con-
stitution states that members of ethnic minorities have equal
rights and retain the “freedom to express their national identi-
ty, freedom to use their language and script, and cultural

autonomy. 04

International sources of law

International agreements that are ratified are part of Croa-
tia’s internal legal order and have effect “above law.” Courts in
Croatia, therefore, have a legal basis for applying international
treaties. The Constitution also allows direct application of rules
of international law, which has been confirmed in practice by
the Supreme Court. ©© On October 8, 1991, Croatia ratified the
Convention on the Elimination of All Forms of Discrimina-
tion Against Women, the Convention on the Political Rights
of Women, 68 the International Covenant on Civil and Political
Rights® and its First Protocol,” the International Covenant on
Economic, Social and Cultural Rights,”! the International
Convention for the Elimination of All Forms of Racial Dis-
crimination,’? the Convention on the Rights of the Child,”
and the European Convention for the Protection of Human
Rights and Fundamental Freedoms.”

i Examining Health

A.HEALTH LAWS AND POLICIES

The Constitution of the Republic of Croatia guarantees health
care to all citizens.” The Health Care Act (HCA)7 and Health
Insurance Act (HIA)77 are the two principal legal instruments
that implement the right to health care and regulate the provi-
sion of services and insurance. The HCA sets forth the princi-
ples, organization, and modalities of health care service
provision, while the HIA defines the rights of the insured. Dis-
cussed below are numerous subsidiary laws and documents
that govern health care rights. There is legislative silence, how-
ever, regarding cost control of health care expenditures and
public influence over health care policy.

Article 5 of the HIA states that health care insurance is
mandatory for all persons. The Croatian Health Insurance
Institute (HII) has developed a package of services covered by
HIA at fixed prices. Individuals may purchase additional health
insurance for services beyond those provided under the
mandatory insurance.” In other words, there is voluntary
health insurance available according to market principles and
provided by insurers other than the HIL7 The Ministry of
Health requires independent insurance audits of these private
companies.8 This additional private health insurance is a con-
tract between the insurer and the insured.8! In the case of com-
prehensive private insurance, the insured is no longer covered
by mandatory insurance. The HIA covers all Croatian citizens
who are employed, retired, disabled, unemployed, and regis-
tered under specific conditions®? at the State Employment

Bureau, and their dependent family members. Dependents
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may include spouses, common law partners, children, parents,
grandchildren, brothers, sisters, and grandparents. Farmers
whose main income derives from agricultural activities and

veterans of the National War (1991-95) are also covered.83
Objectives of the health policies
The principal objectives of Croatias health care policy are

the prevention and treatment of diseases. Other objectives
include protection against environmental harm, preventative
health education; detection, elimination, treatment and reha-
bilitation of illnesses and diseases; monitoring the health of cit-
izens over 65 years of age and of war victims; providing health
care for children, adolescents and women (necessary prenatal,
maternity, and postnatal care); and performing autopsies.5*
Some other objectives of the country’s health policy are to pass
laws and promote strategies to improve public health; to pro-
mote healthy habits through taxation and economic measures;
to ensure a basis for health through scientific research; and to
support the economically and demographically challenged ter-
ritories. The HCA also mandates measures to protect water,
food, and air quality.$5

Counties and the city of Zagreb are empowered to organize
epidemiological, health and statistical services should the
Republic of Croatia fail to provide them. These local entities
also must contribute financially to build and equip health care
institutions. Mortuary and mortician services are a local gov-
ernment responsibility.50

Implementing agencies

The provision of health services is regulated by state health
institutions — principally the Ministry of Health, the Croat-
ian Health Insurance Institute, and the National Health Board.
There is a growing private health care sector.

Infrastructure of health services

State, county, and municipal health institutions, which
range from specialized hospitals to community health centers
and dispensaries, provide the bulk of health services. Health
care institutions can be owned by the government of the
Republic of Croatia, counties, the city of Zagreb, or national or
foreign private or legal persons.8” According to the latest ofti-
cial statistics, there are 21 institutes of public health, 37 general
hospitals and clinics, 33 specialized hospitals, 120 health care
centers, 94 pharmacies, and 142 other health care institutions
in Croatia.®

Croatian citizens covered by state health insurance can use
the services of private physicians provided the physician signs
an agreement with the Croatian Health Insurance Institute,
and the amount paid for health care services provided by
a contracting private health practitioner is determined
by the National Health Board.8” Women may choose their

gynecologists, and the services are covered by mandatory
insurance.”Y Despite the predominant role the state plays in
health care, the number of private doctors’ practices has
increased considerably. In 1994, there was a total of 1,531 pri-
vate doctors’ practices, 66 of which were for gynecology. By
1997, the number increased to 3,005, 124 of which were for
gynecology. The majority of private doctors, however, are den-
tists (1,325), with the remaining physicians primarily general
medicine practitioners (515) and specialists (492).9! Health care
institutions that are privately or foreign-government-owned
do exist, but are subject to additional regulations and licensing
procedures.”2 All health institutions, except for those covering
emergency medicine, public health, or blood transfusion, may
be privately or jointly owned.%

The health care sector is organized into three sectors — pri-
mary, secondary and tertiary care. Primary health care consists
of general medical practice, including school medical services,
public health services, dentistry, emergency medical services,
womens health care, pediatric medicine, occupational medi-
cine, sports medicine, geriatrics, the care of the physically and
developmentally disabled, and pharmaceuticals. This care is
provided at health centers, emergency medical institutions, and
at home. Pharmacies distribute medication, but also sell baby
foods, cosmetics, diet products, homeopathic products and vet-
erinary medicines. Gynecological health units at the primary
level offer counseling and medical treatment for pregnancy
(pre- and postnatal), delivery, family planning and early detec-
tion of cancer.%*

Secondary health care services consist of specialized med-
ical services, counseling, and hospital treatment. Secondary-
level health care institutions include polyclinics, that is,
multi-specialty clinics, facilities for diagnostic and medical
rehabilitation, general and specialized hospitals, and health
spas. There has been a noticeable decline in secondary health
care institutions. In 1988, the total number of these health care
institutions was 108, compared to 78 about 10 years later.”> The
tertiary level of care includes the most specialized medical and
health care fields, scientific research, and teaching programs.”®
All health care institutions at the tertiary level are owned
and run by the state. There were 21 tertiary level health care
institutes in 1997.97

In 1996, there was one gynecologist for every 7,338 women
of fertile age,”® but there is an uneven distribution of such
providers. Gynecological health units tend to be part of larger
health centers, and these are found only in larger urban areas.
‘Women living in rural areas often have no gynecological prac-
tices nearby. Travel and other impediments, therefore, prevent
many women from consulting gynecologists for their repro-

ductive health needs. Nearly half of all rural women live in
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poverty, and the majority of rural women come in contact
with a gynecologist only during pregnancy.
Cost of health services

Before 1990, health care was free and accessible to nearly
98% of population in Croatia. Today, health service expenses
are covered by health insurance, but only partially. Citizens are
obliged to contribute a partial payment for each medical
check-up.?? They also share in the cost of prescribed medi-
cines, house calls, diagnostic, therapeutic and rehabilitative
procedures, orthopedic, dental and prosthetic devices, primary
level physical exams, room and board in hospitals and spas, and
medical transportation. 100

These fundamental changes, since the days of universal
health care coverage, are due to the significant decrease in the
country’s budget dedicated to health care. Mandatory state
health care insurance is financed, in part, by a compulsory
deduction from all monthly salaries, official incomes, and pen-
sion income. Additional revenue comes from interest and div-
idend payments.'”! Employers also contribute to the state
health care budget.!? Social care insurance supplements the
budget for those dependent on medical assistance and rehabil-
itation.!® In particular, the social security budget of the
Republic of Croatia finances the salaries and health insurance
premiums of women on maternity or sick leave, or those car-
ing intensively for the elderly. The state also underwrites
allowances for children less than 15 years of age and pays for
health care education, emergency roadside medical assistance,
scientific research, and environmental protection. 04

The overall trend in health care service provision since 1989
is regressive. There are fewer primary health care physicians
and fewer consultations take place with medical doctors. Cer-
tain specialized services, such as occupational health care and
school physicians, have been abolished. Referrals from prima-
ry health care physicians to specialists are strictly controlled,
and sometimes rationed. And most significantly for women,
there have been no preventive eftorts related to womenss repro-
ductive health. This is especially true in the area of breast can-
cer detection and treatment, where there is a lack of knowledge
and equipment. 105

As already noted, all insured individuals pay some of their
primary health care costs. They also pay a portion of the costs
of accommodation and food in hospitals and health spas, for
prescribed medicine approved by the National Health Board,
for home visits, diagnostics, therapeutic and rehabilitative pro-
cedures, orthopedic devices, dental treatments, dental recon-
struction services, and transport by ambulance. The National
Health Board, with the consent of the Minister of Health,

determines the level of the insured persons’ financial participa-

tion, taking into account the socioeconomic status of the
health care beneficiary. There are exceptions to the co-pay-
ment rule, for example, when an injury occurs in the work-
place. Likewise, preventive health care measures, maternity
health care, pediatric care (until the age of 18), and mental
illness are covered in full by insurance. Mammograms and
pap smears are covered once yearly.10 Finally, war veterans

never co-pay. 07
Regulation of health care providers

Health care workers who study state-prescribed curricula
are regulated by the state and by their professional associa-
tions. 8 Health care professionals are graduates of colleges or
high schools that specialize in health care disciplines, or they
are graduates of the Faculty of Medical Sciences or the Facul-
ty of Dentistry or the Faculty of Pharmacy and Biochem-
istry.1%? Upon graduation from these institutions, health care
professionals are required to complete an internship,'” the
exact content and form of which are prescribed by the Minis-
ter of Health.! After completion of the internship, a health
care professional is required to pass a state exam before he or
she may practice independently. 2 Healthcare workers have the
right and the duty to continue their professional development.
All healthcare professionals with university degrees are
required to take professional exams every six years to renew
their licenses to practice.”3

There is a growing preference among physicians to set up
independent practices and clinics, rather than to affiliate with
state-run ones. In 1993, there was a total of 42,271 health pro-
fessionals, and the number of private health practitioners
increased from 1,579 in 1994 to 4,402 in 19971 To open a pri-
vate practice and participate in the government’s subsidized
health care network, a provider must obtain a certificate of
confirmation from the Ministry of Health. That certificate is
issued based on the opinion of the National Health Board and
the provider’ professional association, known as a Chamber. In
addition to the Croatian Medical Chamber, there is a Croatian
Dentists Chamber, the Croatian Pharmacists Chamber, and
the Croatian Chamber of Medical Biochemists. ">

The Ministry of Healths health inspection division is
responsible for the control, implementation and execution of
laws affecting health care institutions and workers."® The
director of each health institution is responsible for the profes-
sional work of its workers. 1”7

Patients’ rights

Every citizen covered by the HCA has an equal right to all
treatments covered by health insurance. He or she can freely
choose any approved medical doctor or dentist. Should care

fall below professional standards, the insured is entitled to
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monetary compensation for any damages.”8 Citizens also have
the right to emergency care, choice of medical treatment
(except during a life-threatening emergency), receipt of health
care information, refusal of medical exams performed by med-
ical students and other unlicensed persons, refusal to be a sub-
ject of medical study without consent, confidentiality
regarding one’s health status, refusal of medical exams and
treatments, the ability to change a medical provider without
explanation, refusal of surgery if one is competent,'” and
observance or refusal of religious obligations while in the hos-
pital.’20 Neither the HCA nor HIA provide penalties for
healthcare workers who receive bribes. Responsibility in such
cases 1s generally covered by the Criminal Code.!2!

A patient has a right to request, in writing, that the director
of a medical institution or a private practitioner answer for the
violation of any of these rights. If the patient 1s not satistied
with the answer received, he or she can request a hearing
before the Croatian Medical Chamber, Ministry of Health or
a court.'22 Court proceedings are rare, and, given the prevail-
ing solidarity among medical professionals, there are very few
successful cases against physicians for inadequate medical treat-
ment, negligence or misconduct. One alarming trend recent-
ly 1s that, upon the recommendations of the State Health Care
Fund, the financing agency for health insurance, health care

institutes have issued regulations which limit patient rights.
Medical and ethical guidelines

Codes of medical ethics and health care professional
responsibilities are known to exist but were unavailable

for consultation. 123

B. POPULATION POLICY

The Croatian Ministry of Development and Renewal released
the National Program for Demographic Development for the
Republic of Croatia (NPDD) in May 1995. Its two goals were
the demographic renewal of Croatia and the liberation of the
territories comprising the former United Nations Protected
Zones. The main purpose of the NPDD has been to increase
the number of newborns, decrease the number of emigrants,
increase the number of the returning Croatian diaspora, and
better distribute the Croatian population over the entire state
territory. The Program expresses concern about ‘depopulation”
and the “failure” of women to sufficiently reproduce.’?* Two
simultaneous processes are at issue — a decline in the number
of children and adolescents and a corresponding increase in
the number of elderly. In the last 10 years, the birth rate
decreased from 146% (in 1981) to 11.6% (in 1990).125 In the peri-
od from 1991 to 1994, more people died in Croatia than were
born.126 Likewise, there has been a “depopulation” of rural parts

of Croatia. Lured by work opportunities and a better standard

of living, the rural population has been moving to urban areas.
In 1953, 57% of total population in Croatia was rural, while in
1991 only 91% of the total population was still registered as
rural.'2” As in the more economically developed countries,
agriculture can no longer sustain family farms.

According to the NPDD, the restoration of family is essen-
tial for the restoration of the entire nation and the country. The
NPDD defines family traditionally — acknowledging and
respecting women primarily as wives and mothers — stating:
“The renewal of family values is at the core of the renewal of
the entire nation and the country.”’128 The educational policies
of the NPDD, meanwhile, “promote the beauty of family
life,”129 and the NPDD recommends the legal encouragement
of “demographic renewal of Croatian people and the entire
population of the Republic of Croatia.”13 The NPDD thus
gives license to those who attack abortion rights and divorce.
It 15 worth noting that a special Division for Demographic
Renewal (DDR) was established in the spring of 1992 by the
Ministry of Reconstruction and Development. Its first head
was don Ante Bakovi¢, a Catholic priest, known for his
extreme nationalism, and radical conservatism, especially in
connection with womens roles and family issues. There was
much public opposition to his appointment, and the DDR was
effectively shut down. However, Bakovi¢ established the Croa-
tian Population Movement, an NGO which had the financial
support of many leading national politicians including former
President Tudjman. Women’ rights advocates hope the recent
change of government will direct Croatian policy more

towards respecting womens rights in their entirety.

C.FAMILY PLANNING

The 1978 Family Planning Law regulates contraception, steril-
ization, abortion and infertility. It also sets prices for these ser-
vices and penalties for violating its terms.!3! Funding for health
care services foreseen by this law comes from the National
Health Board and Ministry of Health. While the government,
through state health care institutions, provides Croatian
women with reproductive health care, including contracep-
tion and abortion, there is a pronatalist tilt to its policies. As
spelled out in the country’s HCA, the country’s objective is to
provide ‘complete preventive, curative and recovering health
care ... for women in relation to family planning, pregnancy,
delivery and maternity.”132 Protection of women’s health in
general, apart from their reproductive function, and of older
women’s health problems is defined in the law as “other med-
ical needs of women.”133 The law pays little attention to older
womens health, is silent on hormone replacement, and gives
inconsistent guidance regarding breast cancer.’3* In 1998,

Croatia established a National Program for Fighting Breast
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Cancer. However, the state has made no commitment to fund-
ing this program. No NGOs provide family planning or

reproductive health services in Croatia.

D. CONTRACEPTION

Prevalence of contraceptives

The 1978 Family Planning Law defines contraception as tem-
porary prevention of unwanted pregnancy for the purpose of
family planning.!% Despite the fact that the citizens are guar-
anteed “the right of free use and choice of medical aids for tem-
porary prevention of conception,”3¢ a full range of
contraceptive products are not available in pharmacies. ¥ With
the doctor’s prescription, the state partially covers the costs of
only one kind of contraceptive pill known as Trinovum. All
other contraceptive products are paid for in full by the individ-
ual. Condoms are available in pharmacies as well as in shops,
grocery stores and at newsstands, and, in contrast to pills, are
affordable. Other types of contraceptives sold include spermi-
cidal foam, hormonal pills, vaginal diaphragms and IUDs.138
Although emergency contraception is available and legal, it is
not widely publicized, and its expense is borne by the con-
sumer. The Catholic Church influences attitudes relating to
contraception. The Church endorses only natural family plan-
ning methods, such as the rhythm method.

Legal status of contraceptives

The 1978 Law does not specifically forbid any form of con-
traceptive. However, the National Health Board, which
approves all new pharmaceutical, medical and surgical tech-
nologies, publishes an officially approved list of products. The
National Health Board list of contraceptives does not include
contraceptive hormonal implants such as Norplant; it is there-
fore widely assumed by providers that such methods are not
approved. No official sources contradict this assumption.

Regulation of information on contraception

There is no explicit legal provision in the Ministry of Health’s
regulations prohibiting the advertising of contraceptives.!>

E. ABORTION

Legal status of abortion

Abortion is legal in Croatia. The 1978 Family Planning Law
makes it legal to terminate a pregnancy up to 10 weeks from
the presumed date of conception. After that, termination of
pregnancy is allowed only with the approval of a special com-
mission, 0 established by the 1978 Law on Family Planning,
‘While the 1978 Law on Family Planning allows women to
choose to terminate a pregnancy before 10 weeks, there is an
emerging trend to restrict that choice. An extreme case illus-

trates the state’s growing anti-choice climate. In 1998, a woman

who was carrying seven fetuses due to artificially assisted
reproduction, elected to reduce four fetuses so as to better
ensure the survival of the remaining three. Even though by law
this was her right, the hospital convened a committee, which
took five weeks to decide that she could not selectively termi-
nate some of the pregnancies. At that point, 14 weeks into the
pregnancy, the committee cited ethical and moral grounds for
refusing to terminate the pregnancy at a “late term.” In her
16th week of pregnancy, she lost all seven fetuses in a sponta-
neous miscarriage. !

Opver the last five years there have been periodic attempts to
change the current abortion law. Recently, for instance, the
Ministry of Health issued a Proposition of the Law on Termi-
nation of Pregnancy, which would require a woman request-
ing a legal abortion to undergo mandatory counseling, !+
either by an authorized health care professional, a social welfare
representative, or a member of a religious community.™ That

proposition has not yet been submitted to the legislature.
Requirements for obtaining legal abortion

Abortion is permitted upon the woman’s request before 10
weeks of pregnancy, dated from conception.** There is no
waiting period and the termination of pregnancy can be car-
ried out immediately, but not later than seven days after a
woman first contacts her doctor.* All abortions must be per-
formed at approved health care institutions. 46

If a woman is more than 10 weeks pregnant, or if the abor-
tion would endanger her life, she must obtain approval from an
ad hoc commission formed by the health care institution.™#
The “first-degree commission,” which consists of a gynecolo-
gist and a social worker or medical nurse employed by the
health care institution, decides all cases related to abortion and
sterilization. 8 The commission may approve abortion when
the pregnancy presents risks to the womans life or health, in
cases of fetal impairment, or when the pregnancy resulted from
a crime, such as rape. Additional reasons for termination
include when the pregnancy resulted from an abuse of power,
intercourse with a child, or incest.’ A woman who is dissat-
isfied with the first-degree commission’s decision can appeal to
a second-degree commission within three days.!>0 The second-
degree commission consists of two gynecologists (one of
whom is a specialist who can address the particulars related to
the womans case), a social worker, and at the request of the
health care institution, a county court judge.’ The second-
degree commissions decision is final. 132 If the case concerns an
unmarried adolescent younger than 16, her parents or
guardians will be notified. 1>

In principal, abortion expenses are covered partially by the
Health Insurance Fund with the cost of anesthesia paid by the
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patient. In practice, however, women usually have to pay the
tull cost of an abortion.’>* Betore 1990, legal abortion expens-
es were covered by the Health Insurance Fund (excluding
anesthesia). Today, the price of an abortion in Zagrebs hospitals
amounts to approximately USD $180 (including anesthesia). !>
Since the average monthly salary of most employed women is
USD $390, the procedure is often prohibitively expensive.
Therefore, despite the fact that abortion is legal and safe, it is
inaccessible to a large number of women, especially the unem-
ployed. In addition, due to the strong influence of the Catholic
Church, gynecologists in many public hospitals in Croatia
have refused to perform abortions, citing a conscientious
objection. At the same time, there is a growing number of
gynecologists who perform abortions in their private gyneco-

logical offices for extra money.
Statistics

All health institutions that carry out abortions are required
to report the procedure within 30 days.!> In the last 15 years,
the number of legally induced and registered spontaneous
abortions has been decreasing, Statistics show that, in 1979, 40%
of women of fertile age had abortions, 92.6% of which were
legally induced. In 1990, 82.7% of all abortions were non-spon-
taneous, that is, legally induced, and in 1996 that figure fell
to 62.8%.157

Penalties for abortion

The 1978 Law on Family Planning imposes monetary fines
on health institutions if they perform unauthorized abortions,
sterilizations, or violate patient confidentiality.!> In addition,
medical doctors, midwives, and nurses who perform an abor-
tion without the consent of the pregnant woman, or perform
an abortion after the 10th week without a commission’s
approval, are liable to incur criminal penalties.’ The pregnant

woman is not subject to criminal liability.
Restrictions on abortion information and advertisement

According to the Ministry of Health, no regulations address
the advertisement of abortion services.'oV It is neither prohib-
ited nor encouraged, and there are very few printed or educa-
tional materials on abortion generally available. On the other
hand, anti-choice groups are very visible and disseminate their
message in all forms of print media, often supported with

grants from the state budget.16!

F. STERILIZATION

The 1978 Law on Family Planning defines sterilization as a per-
manent method of preventing conception.’62 To obtain a ster-
ilization, a patient must submit a special application to a “first
degree commission,” as described in the section regarding abor-

tion. The same procedures are followed. Application for steril-

ization can be submitted by anyone who fits specified criteria:
a woman of any age whose life would be endangered by
becoming pregnant; a woman whose children would be born
with severe physical or mental disabilities; or a person at least 35
years old.13 If a person seeking sterilization is permanently
mentally incompetent, the application for sterilization may be
submitted by the person’s parents or legal guardians.!o* When
sterilization is performed by itself, the costs are borne by the
applicant.'> However, when a sterilization is performed in tan-
dem with another operation such as a caesarian section delivery,
the expenses are borne by the Croatian Health Insurance Insti-
tute, as long as the person is covered by health insurance.

A revision of the Law on Voluntary Sterilization that seeks
to introduce mandatory counseling, similar to the proposition
regarding abortion, is under discussion.!0¢ According to this
proposal, the application for sterilization would be submitted in
writing to a health care institution, 67 and a person who wish-
es to be sterilized would be directed to counseling at a state-run
Family Planning Counseling Center. 108 The law does not spec-
ify the content of such counseling. Medical sterilization by

insertion of quinacrine pellets appears to be legal.1®

G. HIV/AIDS AND SEXUALLY TRANSMISSIBLE
INFECTIONS (STIs)

According to the statistics of the National Health Board, there
were 16 registered AIDS cases in 1997.70 On December 1, 1998,
the Health Minister said that a total of 135 cases of AIDS had
been registered since 1986.71 UNAIDS puts that number high-
er. It estimates that 300 adults and children were living with
HIV/AIDS in Croatia at the end of 1997.172 The United
Nations figures represent an infection rate of 001%. The
estimated incidence of sexually transmissible infections for
1997 is also low;, with 18 reported cases of syphilis (12 men
and six women) and 27 cases of gonorrhea (25 men and

two women). 73
Laws affecting HIV/AIDS and STIs

HIV and STIs are classified as “infectious diseases” and are
addressed by two laws — the Regulations on Medical Exam-
ination Procedure for Carriers or Persons Suspected to be Car-
riers of Certain Infectious Diseases (Regulations on Infectious
Diseases)™ and the Law on Nationwide Protection Against
Infectious Diseases (Law on Infectious Diseases). > In particu-
lar, the Regulations on Infectious Diseases set out the proce-
dures for medical examination and treatment of persons who
carry the HIV virus.” If medical examination shows that a
person has HIV, the health institution must report the findings,
and the individual is subject to regular medical supervision. 7’
Patients with HIV are classified as ‘chronic” carriers and
are subjected to further health controls.””® The HIV-positive
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individuals are entitled to information about how to prevent
the transmission of their infection to others.””” The law does
not permit anonymous HIV screening.

Policies on prevention and treatment of HIV/AIDS and STIs
The Ministry of Health established an AIDS Committee in

1996 to inform the public about prevention and self-protection
measures. The AIDS Committee has undertaken a few mass
media campaigns and has established an AIDS Commemora-
tion Day to raise awareness.!80 The AIDS Committee, in col-
laboration with the Ministry of Education and Sport,
published a widely distributed booklet entitled “AIDS — Do
Not Die Because of Ignorance.” Similar booklets are now

being prepared for health workers and AIDS patients.

. Understanding
the Exercise of
Reproductive Rights:

A.LEGAL GUARANTEES OF GENDER
EQUALITY/NON-DISCRIMINATION

The Constitution of the Republic of Croatia guarantees, to
every citizen of Croatia, “all rights and freedoms regardless of
race, color, sex, language, religion, political or other opinion,
national or social origin, property, birth, education, social sta-
tus or other characteristics.” 8! This basic constitutional prin-
ciple of gender equality is reflected in virtually every law,

regulation and sub-legal document in Croatia.

B.CIVIL RIGHTS WITHIN MARRIAGE

Marriage laws
The 1998 Family Law'82 regulates marriage and its dissolution,
relationships  between parents and children, adoption,
guardianship, and common law partnerships between a man
and a woman.!83 The law is uniformly applied in the entire
territory of Croatia. Marriage is legal only between individu-
als of the opposite sex and when both individuals give con-
sent.’8* A person under 18 years of age may not contract a
marriage. However, a court may permit marriage for a person
between 16 and 18, provided she or he is mentally and physi-
cally mature and that marriage is in the interest of the minor.!$5
An important change under the new Family Law is that a
religious marriage has gained the same validity as civil mar-
riage. A religious marriage, however, must be requested with
the civil authorities.’8¢ A properly concluded and registered
religious marriage has the same legal status as a civil mar-

riage.187 A divorce in a religious marriage has only civil effects

and does not interfere with the obligations imposed by the

governing religious community on either spouse. 88
Regulation of domestic partnerships

According to legal experts, there is no distinction between
domestic partnerships and marriage. If they are of a heterosex-
ual nature, they are treated as if they are marriages, 8 and pro-
visions of the Family Law apply equally to them. A domestic
partnership of long duration, for instance, gives rise to the same
rights upon dissolution as a marriage, so that either partner
may apply for financial support.® The request for support can
be presented within six months after dissolution of the rela-
tionship.®! A domestic partnership does not need to be regis-
tered.'2 Gay and lesbian relationships are not legal.13

According to Family Law, marital status of parents is of no
consequence when awarding custody; the crucial issue in
determining custody is parenting skills.’* Both parents have
an obligation to take care of their minor children.’ In addi-
tion, the father of a child born outside of marriage is required
to support the child’s mother for a year after the child was born,

it the mother cannot support herself. %0
Divorce and custody laws

Divorce is also governed by the Family Law. Either spouse
may file for divorce, and a court will legally terminate the mar-
riage either if marital relations are seriously and irrevocably
damaged or if spouses have been living apart for a year. If both
spouses have filed a joint petition and are in agreement on all
significant matters, a judge will dissolve the marriage by mutu-
al consent.7 A husband, however, cannot unilaterally file for
divorce during his wife’s pregnancy and until the child is one
year old.! But, if under such circumstances both spouses
jointly file for divorce, a divorce will be granted.

The right to alimony is not absolute but depends on a
spouse’s ability to earn an income.!? The same alimony rights
extend to domestic partnerships as well, provided that such
relationships have endured for a long period of time.20 The
disposition of property upon divorce also is covered by the
Family Law, and both spouses have equal rights to their mari-
tal property,2! which is defined as all the property the spous-
es acquired through their work during the marriage. Individual
property — gifts and property brought into the marriage —
belongs to each individual.

Under the Family Law, divorcing parents are urged to
decide between themselves with whom their children will live.
Before filing for a divorce, spouses are obliged to submit an
application for mediation to the Center for Social Welfare to
help facilitate this determination. During the procedure, the
Center’s representatives investigate the causes that led to the

dissolution of the marriage and determine if the spouses can be
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reconciled. If the spouses refuse to be reconciled, the Center for
Social Welfare helps them decide on the disposition of the
child or children. If the spouses cannot find a mutually agree-
able solution, the Center for Social Welfare has the authority to

decide the issue of child custody and visitation rights.202

C.ECONOMIC AND SOCIAL RIGHTS

Property rights

In Croatia, the Property Law; which establishes property rights,
applies equally to women and men. Women and men have
equal rights to own real estate or other property, to make wills,
and to inherit.2® Property inheritance, in the absence of a will,
is regulated by the Inheritance Law,204 which does not discrim-
inate on the basis of gender. Despite legal equality, property
ownership is concentrated in the hands of men, the result of tra-
ditional gender role expectations. For example, in 1992, all adult
citizens of Croatia were given the right to buy their apartments
from the state. In general, women waived their legal right to be
named as a co-owner, instead ceding the entire property inter-
est to their husbands. A consequence has been that many
women during divorce procedures have encountered difficulties

establishing ownership of apartments.20>
Labor rights

The 1995 Labor Act, which regulates all matters relating to
the workplace, explicitly forbids discrimination based on gen-
der and prescribes equal wages for working men and
women.2% It does, however, contain special provisions for the
protection of maternity and prohibits women from entering
certain professions.2”7 In general, in the interest of protecting
womens lives and health, the law prohibits women from tak-
ing a job requiring physical strength and from working under-
ground, underwater, or under high atmospheric pressure.208
Pregnant and breast-feeding women are further prohibited
from jobs involving various chemical substances.20?

The prevailing atmosphere in Croatia during the past
decade has been conservative and, in keeping with this spirit,
the Labor Act created a special legal status of “mother-nurtur-
er” for mothers of four or more children.210 An employed or an
unemployed woman with a status of “mother-nurturer” “is
entitled to financial reimbursement, pension and disability
insurance, health insurance and other rights in accordance
with special regulations.”2! This stipulation thus grants
women a professional status for bearing children. Four years
after the Labor Act came into force, however, women with four
or more children have neither received any of the promised
financial support, nor seen their status in society raised to the
level the law prescribed. Women who believed the NPDD and
Labor Act’s guarantees and had four or more children are now

testifying about the terrible situation — financial and social —

in which they have found themselves, without a job or any
hope to get one.212

In more subtle ways, the principles of non-discrimination
and of freedom to choose an occupation are often neglected.
Ofticial statistics do not reflect the pervasive effects of invidi-
ous gender discrimination and there is no effective state
machinery in place to rectify the situation.2!3 A woman's age is
also a limiting factor in the job market. Women over 40 are less
likely than men or younger women to find a new job regard-
less of professional skills, qualifications, or work experience. Job

3

advertisements in newspapers often call for “young, attractive
women, not over 30 years of age.” And women of childbear-
ing age also find themselves at a disadvantage in hiring because
employers suspect they will leave work to have children.
Although the Act forbids such inquiries about personal life,
they are still frequently asked.2!

The Labor Act protects maternity and offers special rights
for pregnant employed women.2> An employer cannot refuse
to hire a pregnant woman, fire her, or discriminate against her
in any way.2!0 In practice, however, it is common in small pri-
vate enterprises that women are fired as soon as their employ-
er finds out about their pregnancy. Although women do have
legal recourse, the legal procedures are slow and deter many
from taking action. Under the Labor Act, an employed woman
must go on mandatory maternity leave 28 days prior to giving
birth until her child is six months old. She may, however, leave
work 45 days prior to giving birth and stay off until her child
is one. If she has twins, or gives birth to additional children, an
employed woman can take maternity leave until the child or
children are three years old. A woman may return to start
working earlier, but not before 42 days after the birth.27 Oblig-
atory maternity leave is paid, and the amount is defined by
HIA.28 After the obligatory maternity leave period, a working
woman can return to work part-time until her child reaches
one year of age. The rights to maternity leave, after the manda-

tory maternity leave period, can be shared with the father of
the child.2®

Access to credit

There are no laws or regulations relating to credit which

discriminate on the basis of gender.220
Access to education

Elementary schooling, lasting eight years, is compulsory,
and access to secondary and higher education is guaranteed to
every citizen of Croatia.?2! Constitutional rights to education
are implemented through the 1990 Law on Primary School
System?22 and the 1992 Law on Secondary School System.223
These guarantees are respected in practice, and there is no overt

discrimination against female adolescents in access to educa-
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tion. The gross enrollment rate for girls is still slightly behind
that of the boys: 87% for girls as opposed to 88% for boys in
primary school, and 83% for girls and 86% for boys in sec-
ondary school.2* Nevertheless, as many as 38.1% of women
have not finished elementary school education compared to
239% of men.?2> The portion of highly educated women is 4.2
% compared to 64% of highly educated men.220

National machinery for the promotion of women’s equality

Since May 9, 1996, a Commission for Women's Equality,227
created in response to the Platform of the Fourth World Con-
ference on Women held in Beijing in 1995, has been meeting
to set policy and work towards the improvement of women’s
situations. It is made up of representatives from various Min-
istries, and its secretariat is in the Ministry of Labor and Social
Welfare.228 The Commission’s work is divided into the follow-
ing areas: Women’s Human Rights; Institutional Mechanisms
for the Improvement of the Status of Women; Women in Posi-
tions of Power; Women and Health; Education of Women;
Violence Against Women; Women and Agriculture; and
Women and War.229 In all these areas, the Commission seeks
to set policy and work towards improvement of the status

of women.230

D. RIGHT TO PHYSICAL INTEGRITY

Rape
The 1998 Criminal Code sanctions various sexual oftenses.
Legal regulations of these criminal offenses are gender-neutral,
and perpetrators and victims can be either men or women.
The Criminal Code defines all crimes and punishments in the
case of rape, 23! sexual intercourse with a disabled person,232
forced sexual intercourse “under threat,”23 sexual intercourse
accomplished by abuse of position,23* sexual intercourse with
a child,?% “obscene acts,”23 “satisfying lust” in front of a child
or a minor,2¥ prostitution,23 exploitation of children or
minors for pornographic purposes,2? incest,2*? and common
law marriage with a minor.24

Rape occurs when “a person forces another person to [per-
form] sexual intercourse or an equivalent sexual activity, by
means of force or by threatening to inflict serious bodily injury
or death to the person or someone close to that person.”2*2 The
punishment is one to ten years in prison.2® In rape cases com-
mitted by a person unrelated to the survivor, the state is respon-
sible for the prosecution of the alleged perpetrator. However, if
the perpetrator of rape is married to, or cohabits with the sur-
vivor, the penal proceedings will only be initiated upon the
survivor’s petition.2* This means that unless a woman initiates
the criminal proceedings against her partner, he will not be
prosecuted for rape. The 1998 Criminal Code also classifies

rape as a war crime.?%

Domestic violence

There are no specific laws regulating domestic violence.
Instead, domestic violence is covered in the Criminal Code as
any criminal offense which results in bodily harm: “Anyone
who commits physical harm or harms another person or that
person’s health will be punished with a fine, or up to one year
in prison.”2# For grievous bodily harm, the punishment is
more severe.

Current regulations do not address police intervention in
cases of domestic violence. It provides no training of police
officers, lawyers or prosecutors. Police usually treat domestic
violence as a less serious crime, or a private matter, and reluc-
tantly respond to any complaint unless there is severe body
injury.2¥ In fact, there are repeated instances where women
have sought police intervention, and as a result were, along
with the abusive man, fined by the Court for Minor Offences,
for disturbing the public peace and order. For all of these rea-
sons, women rarely report domestic violence to the authori-
ties. 248 A further deterrent to women who may desire to report
domestic violence is the exceptionally long and complex
nature of the court proceedings. In those rare cases where
a woman does initiate a criminal proceeding, the statute
of limitations often expires prior to the completion of the
case. Courts of first instance are often overburdened with
other criminal cases, and there is no separate court to deal
with domestic violence. The result is a systematic failure of
the judicial system to effectively address the issue of domestic

violence.?#
Sexual harassment

Sexual harassment in the workplace is not recognized as an
offense by any laws or by the National Policy of Croatia for the
Promotion of Equality. The extent of sexual harassment is con-
sidered to be so overwhelming that it has become standard
behavior — expected and passed without comment.2>0 There
1s, however, a growing civil society movement to make this
issue visible. The Woman’s Group “Transitions to Democracy”
initiated a public education campaign and published a booklet
“How to say ‘NO’ to Your Boss.” Representatives of the
Women’s Labor union called for mandatory stipulations on
sexual harassment in all collective labor contracts. The only
company to do so is the pharmaceutical company Pliva.25!

Trafficking in women

Trafficking in women occurs in Croatia, and women are
usually the citizens of other countries in East Central Europe
who have been brought illegally to the country. Unfortunate-
ly, there are no available official statistics or other data regard-
ing the age or number of these women. Trafficking in women

is defined as the criminal offense of “procuring,” that is,




PAGE 44

‘WOMEN OF THE WORLD:

“anyone who receives money for organizing or enabling other
person to engage in the provision of sexual services.” Punish-
ment for such a crime ranges from three months to three years
imprisonment.222 The Criminal Code sanctions international

prostitution as well.253

IV Focusirf;g on the
21

Rights of a Special

Croatia gives special attention to the rights of children and
young people. International standards of Convention on the

Rights of the Child are incorporated into Croatian law:

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

According to the 1991 census, 6.5% of the female population
can be considered adolescent.254 There were 159,381 women
between ages 15 and 19 in 1991. HIA regulates health insurance
for minors. Family members of each policy holder are covered
until reaching the age of 15; if minors pursue secondary or uni-
versity education, coverage is extended until the end of regu-
lar schooling,?® which is defined as education up to and
including graduate studies.2>¢ If schooling is discontinued dur-
ing the eight years of elementary school, or if after elementary
school, adolescents cannot get a job, they have a right to health
insurance provided they register themselves with the Employ-
ment Bureau within 30 days of their 15th birthday or of fin-
ishing primary school.25” Family members of the students —
spouses or children — have the right to health care on the basis
of their status as family members.2>8

As health insurance beneficiaries, female adolescents have
access to health services, contraception, and legal pregnancy
termination under the same conditions as adult women. In
cases when a termination of pregnancy is to be performed at
the request of a minor under 16 years of age, the consent of par-
ents or guardians is necessary, or in the alternative, the consent
of the state’s guardianship authorities.?” There is no national
program relating to reproductive health counseling. One chil-
dren’s hospital in Zagreb, however, conducts a counseling pro-
gram for male and female adolescents. Within this program,
adolescents are entitled to information about sexual activities,
reproductive health, and contraception. This program includes
lectures twice a week. Secondary schools in cities are notified

about this program.

B. MARRIAGE AND ADOLESCENTS

In exceptional circumstances, a person who is between 16 and
18 years old can enter into marriage. Such a marriage needs

permission from a court. The court will permit such a

marriage providing the person has been found to be mentally
and physically mature, or that the marriage is in that person’s
best interest.200 According to the Criminal Code, “a person of
age who lives in common law marriage with a minor over 14
but under 16 years of age, is punishable by imprisonment for a
term not less than six months or not more than three years.”26!
Marriage of adolescents is not a frequent occurrence in Croa-
tia. Men younger than 19 rarely marry. In 1997, there were a
total of 24,517 marriages. Of that, 3,116 brides were younger
than 19, while only 272 grooms were between 15 and 19262

C.SEXUAL OFFENSES AGAINST ADOLESCENTS
AND MINORS

The Criminal Code defines an adolescent as a minor between
the ages of 14 and 18 years, and a child as a person under 14
years of age.263 Among other things, the Criminal Code pro-
hibits various criminal offenses relating to the sexual abuse of
children and adolescents.204 Legal regulations of these criminal
offenses are gender-neutral.

If criminal offenses have been committed against minors or
children, the sentences are heavier than those for the same
crimes against adults.2> If female adolescents are victims of
sexual criminal offenses, the criminal procedure against the

perpetrators is held in a Juvenile Court.

D.SEX EDUCATION

There is no law requiring sex education in the schools, and
elementary and secondary schools curricula do not include sex
education. There is no government policy against sex educa-
tion either. Basic knowledge about the human body and its
reproductive functions is taught during biology classes. The
National Institute for Maternity, Family and Youth conducted
a survey among secondary school students, their teachers and
parents which showed that only 20% of students, 10% of their
parents and 50% of their teachers were familiar with the func-
tioning of the human reproductive system. As a consequence,
the National Institute for Maternity, Family and Youth has
organized a two-day seminar, held four times per year, on par-
enthood, population politics, family and youth. These semi-
nars enable women and men, especially adolescents, to gain
some knowledge about their health, sexuality and reproductive
systems. Likewise, the same institution monitors students’
knowledge about sexuality, sexual habits and attitudes of ado-
lescents relevant to sexuality. Preliminary results of their sur-
veys show that female adolescents are more familiar with the

facts about sexuality than male adolescents.260

E. TRAFFICKING IN ADOLESCENTS

According to the Criminal Code of the Republic of Croatia,

trafficking in women of all ages is covered by the criminal
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offense of “procuring.”267 Adolescents are defined as minors
between 14 and 18 years of age. Anyone organizing or enabling
minors to engage in providing sexual services will be punished
by imprisonment from six months to five years.2’8 If an ado-
lescent 1s used for international prostitution, the Criminal
Code prescribes harsher punishment, from one to ten years

imprisonment.26?

NOTE ON SOURCES

The information in this chapter is drawn from primary sources
of law in Croatian and secondary sources in English. All pri-
mary sources of national law are in Croatian, available online
at <www.nn.hr> (official site of the Croatian People’s Journal).
The chapter conforms to THE BLUEBOOK (16th ed. 1996).
Blue book footnote style may show variations due to produc-

tion incompatibilities with certain character fonts.

GLOSSARY OF ABBREVIATED TERMS

USTAV HR: Ustav Republike Hrvatske [Constitution of
Croatia]

NARODNE NOVINE: PEOPLES JOURNAL

KAZNENI ZAKON: Criminal Code

OBITELJSKI ZAKON: Family Law

ENDNOTES

1. CIA, CROATIA, 1999 WORLD FACTBOOK (visited Sept. 23,1999)
<http://www.odci.gov/cia/publications/factbook/hr.html1> [hereinafter WORLD FACT-
BOOK].

2. 1d.

3. Gabriel Partos, Croatia Votes for Change, BBC NEWs (visited Jan. 2,
2000)<http://news2.thls.bbc.co.uk/.

4. Ustav Republike Hrvatske [Constitution of Croatia] [USTAV HR], art. 1, NARODNE
NOVINE [PEOPLE'S JOURNAL] No. 56/Dec. 22,1990, Pub. No. 1092, amended on Dec. 15,
1997, NARODNE NOVINE No. 8/Jan. 26, 1998, Pub. No. 121.The English translation can be
found at <http://www.uni-wuerzburg.de/law/> (visited Nov. 10, 1999).

5.Id. art. 1.

6. Id. art. 3.

7. Id. art. 4.

8. Id. art. 95(1).

9 Id. art. 98.

10. Id. art. 89.

11. Id. art. 108.

12. Id. art. 107.

13, Id. art. 111(1).

14. Id. art. 112,

15. Id. art. 110.

16. Id. art. 86.

17 Id. art. 2(4).

18. Id. art. 70(2).

19. See WORLD FACTBOOK, stpra note 1.

20. USTAV HR arts. 71(1), 72(1).

21. Id. art. 80.

22. Id. art. 82.

23, Id. art. 83.

24, Id. arts. 71(2), 72(1).

25. See WORLD FACTBOOK, supra note 1; USTAV HR art. 71(4).

26. USTAV HR art. 81.

27, Id. art. 115.

28. See Marseille Maras, Discover Croatia: Croatian Politics (visited Sept. 13,1999)

<http://www.hr/maras/politics. htm1>.

29, USTAV HR art. 116(1).

30. Id. art. 121; see also Core Document Forming Part of the Reports of States Parties: Croatia.
01/10/98. HRI/CORE/1/Add.32/Revl, § 41. (October 1, 1998), UN. HIGH CoMMIs-
SIONER FOR HUMAN RIGHTS (visited Nov. 11, 1999) <http://www.unhchr.ch> [here-
inafter CORE DOCUMENT].

31. See WORLD FACTBOOK, supra note 1.

32. CORE DOCUMENT, supra note 30, q 42.

33, USTAV HR art. 125,

34, Id. art. 122(1).

35. CORE DOCUMENT, supra note 30, 9 43.

36. USTAV HR art. 126.

37. CORE DOCUMENT, supra note 30, 9 60.

38. Zakon o lokalnoj samoupravi i upravi [The Law on Local Self-Government and
Administration], art. 1, NARODNE NOVINE No. 90/Dec. 30, 1992, Pub. No. 2334 (English
translation on file with The Center for Reproductive Law & Policy); see also WORLD
FACTBOOK, supra note 1.

39 USTAV HR art. 128(2).

40. Id. art. 130(1).

41. The Law on Local Self~-Government and Administration, arts. 16(2), 68-73.

42, Id. art. 20.

43, Id. art. 28.

44, Id. arts. 29, 31(1), 39(1).

45. Id. arts. 31(2), 32, 33.

46. Id. art. 41(1), 41(2).

47 Id. arts. 47(3), 51(3), 55(3).

48.1d. art. 57.

49, Id. art. 60(2).

50. USTAV HR art. 5.

51. Id. art. 20.

52. Id. arts. 14-69.

53. Id. art. 14(1).

54. Id. art. 16.

55. Id. art. 14(2).

56. BUDI AKTIVNA, BUDI EMANCIPIRANA [BE ACTIVE, BE EMANCIPATED] [B.a.B.e.], NGO
REPORT ON THE STATUS OF WOMEN IN THE REPUBLIC OF CROATIA 2 (1997) (visited Nov.
12,1999) <http://www.interlog.com/~moyra/cedaw1&2.html>.

57.Id. at 2-3.

58. USTAV HR art. 35.

59 Id. arts. 61, 62.

60. Id. art. 64(3).

61. Id. art. 58.

62. Id. arts. 21, 42, 43(1), 55(3), 65(1), 69,

63. Id. arts. 38-40.

64. Id. art. 15.

65. Id. art. 134.

66. CORE DOCUMENT, supra note 30, § 56.

67. Opened for signature Mar. 1, 1980, 1249 UN.TS. 13 (entry into force Sept. 3, 1981).

68. Opened for signature Dec. 20, 1952,193 UN.'TS. 135 (entry into _force July 7, 1954).

69, Adopted Dec. 16,1966, 999 UN.TS. 171 (entry into force Mar. 23, 1976).

70. Adopted Dec. 16,1966, 999 UN.TS. 171 (entry into_force Mar. 23, 1976). The Protocol
enables individuals to petition the Human Rights Committee set up by the Covenant
about alleged violations of any of the rights set forth in the Covenant. The Protocol covers
states party to both the Covenant and the Protocol.

71. Adopted Dec. 16,1966, 993 UN.TS. 3 (entry into force Jan. 3, 1976).

72. Opened for signatre Mar. 7, 1966, 660 UN.T.S. 195 (entry into_force Jan. 4, 1969).

73. Opened for signature Nov. 20, 1989, 1577 UN.TS. 3 (entry into_force Sept. 2, 1990).

74. Convention for the Protection of Human Rights and Fundamental Freedoms, ETS
No. 5 (entry into force Sept. 3,1953). Last amended by Protocol No. 11, ETS No. 155 (entry
into_force Nov. 1, 1998).

75. USTAV HR art. 58.

76. Zakon o zdravstvenoj zastiti [Health Care Act] (Jul. 30, 1993), NARODNE NOVINE No.
75/13 Aug., 1993, Pub. No. 1534, amended on Dec. 4, 1996, republished NARODNE NOVINE
No. 1/Jan. 3,1997, Pub. No. 1.

77. Zakon o zdravstvenom osiguranju [Health Insurance Act] (Jul. 30, 1993), NARODNE
NOVINE No. 75/13 Aug,, 1993, Pub. No. 1535, amended on Dec. 4, 1996, republished NARO-
DNE NOVINE No. 1/Jan. 3, 1997, Pub. No. 2.




PAGE 46

WOMEN OF THE WORLD:

78. Id. art. 2.

79. Id. art. 2(5), 61 - 64.

80. Id. art. 63.

81. Id. art. 61.

82. Id. art 5(11).

83. Id. arts. 5, 6.More specifically, the Health Insurance Act covers: children who are 15
years old and have not finished primary school or after finishing primary school had not
found a job and are registered at the Employment Bureau (art. 5(12)); persons who lose
their student status retain the right to health insurance within one year period (art. 5(13));
persons who are sent by their employers to further their education, professional specializa-
tion or graduate studies (art. 5(19)); persons who are sent to further their qualifications
and training before they start work (art. 5(20)); persons sent abroad under technical, edu-
cational, or cultural collaboration (art. 5(21)).

84. Zakon o zdravstvenoj zastiti [Health Care Act] (Jul. 30, 1993), art. 15, NARODNE
NOVINE No. 1/Jan. 3, 1997, Pub. No. 1.

86. Id. art. 7.

86. Id. art. 8.

87 Id. arts. 33, 34.

88. DRZAVNI ZAVOD ZA STATISTIKU [CENTRAL BUREAU OF STATISTICS], 1998 STATISTICKI
LIETOPIS [STATISTICAL YEARBOOK] 452 (1998).

89. Health Care Act, art. 141.

90. Id. art. 26.

91. 1998 STATISTICAL Y EARBOOK, supta note 88, at 453.

92. Health Care Act, arts. 33(4), 40.

93. Id. art. 33(4).

94. Id. arts. 6, 20(3), 33, 63-72.

95. 1998 STATISTICAL YEARBOOK, supra note 88, at 454.

96. Health Care Act, art. 6.

97.1998 STATISTICAL YEARBOOK, supra note 88, at 452.

98. There were 148 gynecologists registered in 1996. Id. at 461. See also B.a.B.e., ZENSKO
ZDRAVLIE UVID U STANJE [STATUS OF WOMEN’S HEALTH| 14 (Sept. 1998) (on file with
The Center for Reproductive Law & Policy).

99 Zakon o zdravstvenom osiguranju [Health Insurance Act] (July 30, 1993), arts. 41, 50,
NARODNE NOVINE No. 1/Jan. 3, 1997, Pub. No. 2.

100. Id. art. 50 (2).

101. Id. art. 41(i).

102. Zakon o zdravstvenoj zastiti [Health Care Act] (Jul. 30, 1993), art. 23, NARODNE
NOVINE No. 1/Jan. 3, 1997, Pub. No. 1.

103. Id. art. 65(3).

104. Zakon o zdravstvenom osiguranju [Health Insurance Act| (July 30, 1993), art. 47,
NARODNE NOVINE No. 1/Jan. 3, 1997, Pub. No. 2.

105. Communication with Nena Sudar, B.a.b.e., Pitanja za WOW [Questions for Women of
the World| - Women & Health (Nov. 26,1999) (on file with The Center for Reproductive
Law & Policy).

106. See NGO REPORT ON THE STATUS OF WOMEN IN THE REPUBLIC OF CROATIA, supra
note 56, at 12 (visited Now. 12, 1999)
<http://www.interlog.com/~moyra/cedawrr.html>.While in theory women have the
right to a yearly mammogram, as well as some other medical services, the expense and
lack of equipment are real obstacles. Communication with Nena Sudar, B.a.B.e., Pitanja za
WOW [ Questions for Women of the World) (Nov. 26,1999) (on file with The Center for
Reproductive Law & Policy).

107. Health Insurance Act, art. 50.

108. Zakon o zdravstvenoj zastiti [Health Care Act] (Jul. 30, 1993), art. 108, NARODNE
NOVINE No. 1/Jan. 3, 1997, Pub. No. 1.

109, Id. art. 110.

10. Id. art. 112.

111. Id. art. 118,

12, Id. art. 115.

113, Id. art. 120.

114. 1998 STATISTICAL YEARBOOK, supra note 88, at 453.

115. Health Care Act, arts. 171-174.

116. Id. art. 145(1).

107, 1d.143(2).

118. Id. art. 26(1) 9 3.

119, Otherwise family members or guardians make decisions, except in a case of a medical
intervention that can not be postponed.

120. Id. art. 26.

121. Kazneni Zakon [Criminal Code] [KAZNENI ZAKON] (Sept. 19, 1997), arts. 347, 348,
NARODNE NOVINE No. 110/Oct. 21, 1997, Pub. No. 1668.

122. Health Care Act, art. 27.

123. Communication with Jerina Malesevic, Croatian lawyer (Jan. 31, 2000) (on file with
The Center for Reproductive Law & Policy).

124. MINISTARSTVO RAZVITKA I OBNOVE R EPUBLIKE HRVATSKE [ CROATIAN MINISTRY OF
DEVELOPMENT AND RECONSTRUCTION], NACIONALNI PROGRAM DEMOGRAFSKOG
RAZVITKA REPUBLIKE HRVATSKE [NATIONAL PROGRAM FOR DEMOGRAPHIC DEVELOP-
MENT FOR THE REPUBLIC OF CROATIA] 3-4 (1995). The Program was adopted by the Par-
liament of the Republic of Croatia on January 18, 1996.

125.1998 STATISTICAL YEARBOOK, supra note 88, at 93.

126. Id. at 92.

127 NATIONAL PROGRAM FOR DEMOGRAPHIC DEVELOPMENT, supra note 124, at 17.

128. Id. at 37.

129 1d. at 45-46.

130. Id.

131. Zakon o zdravstvenim mjerama za ostvarivanje prava na slobodno odlu¢ivanje o
radanju djece [Law on Health Care Measures for the Purpose of Effectuating the Right
to Free Decision on Child Bearing] (Apr. 21, 1978), NARODNE NOVINE No. 18/May 4, 1978,
Pub. No. 423, Art. 1 of the law states that “[i]n order to realize the right of a man/woman
to decide freely on having children, this law governs rights and duties of the citizens
which apply to prevention of unwanted pregnancy, interruption of unwanted pregnancy
and medical aid to those who, due to health reasons, cannot have children of their own.”
Art. 2 provides that “[t]he right of a person to decide freely about having children can be
limited in order to protect their health, under conditions set by this law.” Art. 3 mandates
that “[i]n order to achieve their right of citizens to be familiar with methods and advan-
tages of family planning, different counseling centers are to be created within the sphere
of health, education and social protection, to help citizens with family planning,” Finally,
art. 4 allows workers, “on the grounds of solidarity and togetherness, and in the sphere of
their material capacities,” to “create conditions to decide freely about having children.”
132. Zakon o zdravstvenoj zastiti [Health Care Act| (Jul. 30, 1993), art. 15(7), NARODNE
NOVINE No. 1/Jan. 3, 1997, Pub. No. 1.

133, Id. art. 19(4).

134 As late as 1998 a Croatian Society for Breast Cancer had been established for the pur-
pose of gathering experts in the field, as well as implementation of National Program for
Fighting Breast Cancer. Currently, in all health institutions there are only 40000 mam-
mograph check-ups and 12,000 ultrasound examinations. Six Croatian counties do not
have access to a mammograph machine. It has been estimated that in the next ten years
10000 women will die in Croatia of breast cancer. The highest risk group (around 8%)
are women between 50 and 60 years of age. More than 303000 women in Croatia belong
to this age group. Svaka 14. Zena oboljet ¢e od raka dojke [Every Fourteenth Woman Will
Get Breast Cancer|, VECERN]I LIST, Nov. 15, 1998.

135. Zakon o zdravstvenim mjerama za ostvarivanje prava na slobodno odlucivanje o
radanju djece [Law on Health Care Measures for the Purpose of Effectuating the Right
to Free Decision on Child Bearing] (Apr. 21, 1978), art. 6(1), NARODNE NOVINE No.
18/May 4, 1978, Pub. No. 423,

136. Id. art. 6(2).

137. A survey from February 1997 showed that 80% pharmacies in Zagreb region had only
two kinds of oral contraceptives, in 53% of pharmacies vaginal diaphragms were unavail-
able, and in 15% of the pharmacies not all sizes were available. See NGO REPORT ON THE
STATUS OF WOMEN IN THE REPUBLIC OF CROATIA, supra note 56, at 12 (visited Nov. 12,
1999) <http://www.interlog.com/~moyra/ cedawrr.html>.

138. STATUS OF WOMEN’S HEALTH, supra note 98, at 11n.18.

139. Communication with Nena Sudar, B.a.B.e. (Oct. 22, 1999) (on file with The Center
for Reproductive Law & Policy).

140. Zakon o zdravstvenim mjerama za ostvarivanje prava na slobodno odluc¢ivanje o
radanju djece [Law on Health Care Measures for the Purpose of Effectuating the Right
to Free Decision on Child Bearing] (Apr. 21, 1978), art. 15, NARODNE NOVINE No. 18/May
4,1978, Pub. No. 423.

141. See Pobacaj po Svetom Duhu [ Abortion per Holy Spirit], FERAL TRIBUNE nos. 3 & 4,
Oct. 12,1998; Osobna tragedija ne muci mocne demagoge [Personal Tragedy Does Not
Bother Demagogues|, Novi List, Oct. 11,1998, at 35; B.A.B.E., CROATIAN PRO-LIFERS
ATTACKING WOMEN’S RIGHTS (visited Nov. 15, 1999)
<http://www.interlog.com/~moyra/prolifupd.html>.

142. Zakon o prekidu trudnoce [Proposition of the Law on Termination of Pregnancy],
art. 5(2) (on file with The Center for Reproductive Law & Policy).

143. Id. art. 9(1).




LAWS AND POLICIES AFFECTING THEIR REPRODUCTIVE LIVES

PAGE 47

144. Zakon o zdravstvenim mjerama za ostvarivanje prava na slobodno odlu¢ivanje o
radanju djece [Law on Health Care Measures for the Purpose of Effectuating the Right
to Free Decision on Child Bearing] (Apr. 21, 1978), art. 18, NARODNE NOVINE No. 18/May
4,1978, Pub. No. 423,

145. 1d.

146. Id. art. 19,
147. Id. art. 21.
148. Id. art. 35.
149 Id. art. 22.
150. Id. art. 24(1).
151. Id. art. 36(1).
152. Id. art. 24(3).

153. Id. art. 20(1).

154. Id. art. 41.

155. See NGO REPORT ON THE STATUS OF WOMEN IN THE REPUBLIC OF CROATIA, stpra
note 56, at 12 (visited Now. 12, 1999)
<http://www.interlog.com/~moyra/cedawrr.html>.

156. Law on Health Care Measures for the Purpose of Effectuating the Right to Free
Decision on Child Bearing, art. 26.

157. HRVATSKI ZAVOD ZA JAVNO ZDRAVSTVO [CROATIAN NATIONAL INSTITUTE OF PUB-
LiC HEALTH], HRVATSKI ZDRAVSTVENO-STATISTICKI LIETOPIS ZA 1996. GODINU [CROAT-
IAN HEALTH SERVICE YEARBOOK 1996] 250, 251 (1997).

158. Zakon o zdravstvenim mjerama za ostvarivanje prava na slobodno odlucivanje o
radanju djece [Law on Health Care Measures for the Purpose of Effectuating the Right
to Free Decision on Child Bearing] (Apr. 21, 1978), art. 42, NARODNE NOVINE No. 18/May
4,1978, Pub. No. 423. Health care institutions must be approved to undertake different
medical procedures.

159, Id. arts. 42-44; KAZNENI ZAKON art. 97.

160. Communication with Nena Sudar, B.a.B.e. (Oct. 22, 1999) (on file with The Center
for Reproductive Law & Policy).

161. See generally B.a.B.e., CROATIAN PRO-LIFERS ATTACKING WOMEN’S RIGHTS (visited
Nov. 15,1999) <http://www.interlog.com/ ~moyra/prolifers.html>.

162. Law on Health Care Measures for the Purpose of Effectuating the Right to Free
Decision on Child Bearing, art. 5.

163. Id. arts. 8, 9.

164. Id. art. 10.

165. Id. art. 39,

166. Prijedlog zakona o dobrovoljnoj sterilizaciji [Draft Law on Voluntary Steriliza-
tion]. The draft has not yet been read in Parliament.Communication with Nena Sudar,
B.a.B.e. (Now. 26, 1999) (on file with The Center for Reproductive Law & Policy).

167. Draft Law on Voluntary Sterilization, art. 4.

168. Id. art. 6. The Family Planning center is state run, but it is not a counseling center.Its
activities are sporadic and poorly advertised. Communication with Nena Sudar, B.a.B.e.
(Nov. 26,1999) (on file with the Center for Reproductive Law & Policy).

169. There also have been reports of the experimental use of quinacrine, in a clinic in
Rijeka, to sterilize 170 women.Communication with Nena Sudar, B.a.B.e. (Now. 15, 1999)
(on file with The Center for Reproductive Law & Policy).

170. 1998 STATISTICAL YEARBOOK, supra note 88, at 463.

171. Daily Bulletin, FOREIGN PRESS BUREAU ZAGREB, Dec. 1, 1998 (visited Feb. 22, 2000)
< http://wwwinteraccess.com/intelweb/fpb/0423.html>.

172. UNAIDS & WHO, EPIDEMIOLOGICAL FACT SHEET ON HIV/AIDS AND SEXUALLY TRANS-
MITTED DISEASES — CROATIA 3 (1998) (visited Feb. 22, 2000) <http://www.unaids.org>.
173.1d. at 7.

174. Pravilnik o na¢inu obavljanja zdravstvenih pregleda osoba koje su kliconose ili se
sumnja da su kliconoSe odredenih zaraznih bolesti [Regulations on Medical Examina-
tion Procedure for Carriers or Persons Suspected to be Carriers of Certain Infectious Dis-
eases| (Mar. 1, 1994), NARODNE NOVINE No. 23/Mar. 25, 1994, Pub. No. 406.

175. Zakon o zatiti pucanstva od zaraznih bolesti [Law on Nationwide Protection
Against Infectious Diseases| (Sept. 25, 1992), NARODNE NOVINE No. 60/Oct. 1, 1992, Pub.
No. 1582.

176. Regulations on Infectious Diseases, art. 1.

177. Id. art. 8.

178. Id. art. 16(1).

179. Law on Infectious Diseases, art. 36.

180. The AIDS Committee is not very active, however. Communication with Nena
Sudar, Ba.B.e. (Dec. 3,1999) (on file with The Center for Reproductive Law & Policy).
181. USTAV HR art. 14(1).

182. Obiteljski zakon [Family Law] [OBITELJSKI ZAKON]| (Dec. 11, 1998), NARODNE NOVINE
No. 162/Dec. 22,1998, Pub. No. 1993.

183, Id. art. 1.

184. Id. art. 24(1).

185. Id. arts. 26(1), 26(2). See infia Marriage and Adolescents.

186. Id. art.20.

187 Id. art. 8.

188. Id. art. 35.

189 Communication with Nena Sudar, B.a.B.e. (Dec. 3,1999) (on file with The Center
for Reproductive Law & Policy).

190. OBITELISKI ZAKON art. 226(1).

191. Id. art. 226(2).

192. Id. art. 262.

193, Id. art. 5.

194. Id. art. 226(2).

195. Id. art. 213.

196. Id. art. 230.

197, Id. art. 43.

198. Id. art. 42(2).

199 Id. art. 221.

200.1d. art. 226(1).

201 Id. art. 253.

202. Id. art. 49.

203. Zakon o vlasniStvu i drugim stvarnim pravima [Law on Property and Other
Rights] (Oct. 2, 1996), art. (1), NARODNE NOVINE No. 91/Oct. 28, 1996, Pub. No. 1596.
204. Zakon o nasljedivanju [Inheritance Law], first published in SFRJ OFFICIAL JOURNAL
of May 11,1955, entry into _force July 11, 1955, amended and republished in NARODNE NOVINE
No. 47/Nowv. 28,1978.

205. See B.a.B.e., LEGAL STATUS OF WOMEN IN CROATIA (visited Apr. 14, 2000)
<http://wwwi.interlog.com/~moyra/legal.html>.

206. Zakon o radu [Labor Act] (May 17, 1995), art. 82, NARODNE NOVINE No. 38/Jun. 8,
1995, Pub. No. 758.This discusses equal pay for men and women.

207. Arts. 52, 55, and 56 of the Labor Act specify that women may not perform strenuous
physical jobs, underground work, underwater work, work that may endanger her life or
health, as well as night work.

208. Pravilnik o poslovima nakojima ne smije raditi Zena [Regulations on Jobs that
Cannot Be Occupied by Women| (Apr.12, 1996), art. 1, NARODNE NOVINE No. 44/Jun. 5,
1996, Pub. No. 858.

208. Id. arts. 2, 3.

210. Labor Act art. 63(1).

211. Id. art. 63(2).

212. See Lj. Gatari¢, Mi majke petero djece, Zrtve smo obecanja [We mothers of five
children], VECERN]I LIST, July 20, 1999,

213. See Zenske Stranice. Stranice za jednakost spolova [Women's Pages for Gender
Equality] (visited Dec.13,1999) <www.zenskestranice.hr>.

214. NGO REPORT ON THE STATUS OF WOMEN IN THE REPUBLIC OF CROATIA, supra note
56 (visited Apr. 14, 2000) <http://www.interlog.com/~moyra/cedawwl.html>.

215. Labor Act arts. 56, 57.

216. Id. art. 55.

217 Id. art. 58.

218. Compensation is 100% of the basic monthly salary. Zakon o zdravstvenom osiguran-
ju [Health Insurance Act] (July 30, 1993), art. 34, NARODNE NOVINE No. 1/Jan. 3,1997, Pub.
No. 2, amended on Oct. 3, 1997, NARODNE NOVINE No. 109/Oct. 20, 1997, Pub. No. 1663.
219, Labor Act art. 61; Zakon o porodnom dopustu majki koje obavljaju samostalnu
djelatnost i nezaposlenih majki [Act on Maternity Leave for Self~Employed and Unem-
ployed Mothers] (Mar. 15, 1996), NARODNE NOVINE No. 24/Mar. 26, 1996, Pub. No. 429,
220. E.,g Zakon o bankama [Banking Law] (Dec. 4, 1998), NARODNE NOVINE No. 161/Dec.
18,1998, Pub. No. 1983.

221. USTAV HR art. 65.

222. Zakon o osnovnom $kolstvu [Law on Primary School System] (Dec. 28, 1990), NAR-
ODNE NOVINE No. 59/Dec. 31, 1990, Pub. No. 1159.

223, Zakon o srednjem $kolstvu [Law on Secondary School System| (Mar. 28, 1992),
NARODNE NOVINE No. 19/Apr. 2, 1992, Pub. No. 423.

224. WORLDBANK, EDUCATION — CROATIA (visited Apr. 13, 2000)
<http://genderstats.worldbank.org>.

225. POPULATION CENSUS, 1991.

226. B.a.B.e., WOMEN’S ACCESS TO WAGED EMPLOYMENT IN CROATIA 3 (1997) (on file with




PAGE 48 WOMEN OF THE WORLD:

The Center for Reproductive Law & Policy).

227, See Zenske Stranice. Stranice za jednakost spolova [Womenss Pages for Gender
Equality] (visited Dec.13,1999) <www.zenskestranice.hr>.

228. Id.

229 Id.

230. Id.

231. KAZNENI ZAKON art. 188.

232, Id. art. 189,

233. Id. art. 190.

234. Id. art. 191.

235. Id. art. 192.

236. Id. art. 193.

237. Id. art. 194.

238. Id. art. 195.

239 Id. art. 196.

240. Id. art. 198.

241. Id. art. 214.

242. Id. art. 188(1).

243. Id.

244, Id. art. 188(5).

245, Id. art. 158(1).

246. Id. art. 98.

247, INTERNATIONAL WOMEN’S RIGHTS ACTION WATCH, COUNTRY REPORT: CROATIA
(visited Apr. 14, 2000)

<http://www.igc.apc.org/iwraw/publications/countries/ croatia.html>.

248. LEGAL STATUS OF WOMEN IN CROATIA, supra note 205.

249, Id.; see also INTERNATIONAL CHILD DEVELOPMENT CENTRE, UNICEE, WOMEN IN
TRANSITION 77-93 (1999) (visited Apr. 10, 2000) <http://www.unicef-
icde.org/pdf/rmr6.sheml>.

250. NGO REPORT ON THE STATUS OF WOMEN IN THE REPUBLIC OF CROATIA, supra note
56 (visited Apr. 14, 2000) <http://www.interlog.com/~moyra/cedawwl.html>.

251. Radnice Plive zasticene od seksualnog uznemiravanja [Female Workers of Pliva Are
Protected Against Sexual Harassment ], JUTARNJI LIST, Jan. 1, 1999,

252. KAZNENI ZAKON art. 195(1).

253, Id. art. 178(1).

254. NATIONAL PROGRAM FOR DEMOGRAPHIC DEVELOPMENT, supra note 124, at 20-21.
The anticipated female population trends for the 15-19 age group in 1991 was 161,956. Total
female population in 1991 was 2466,602, which translates into 6.5%.

255. Zakon o zdravstvenom osiguranju [Health Insurance Act] (July 30, 1993), art. 8(1),
NARODNE NOVINE No. 1/Jan. 3, 1997, Pub. No. 2.

256. Id. art. 8(2).

257 Id. art. 5(12).

258. Id. art. 6.

259 Zakon o zdravstvenim mjerama za ostvarivanje prava na slobodno odlu¢ivanje o
radanju djece [Law on Health Care Measures for the Purpose of Effectuating the Right
to Free Decision on Child Bearing| (Apr. 21, 1978), art. 18, NARODNE NOVINE No. 18/May
4,1978, Pub. No. 423

260. OBITELJSKI ZAKON art. 26(2).

261. KAZNENI ZAKON art. 214.

262. 1998 STATISTICAL Y EARBOOK, supra note 88, at 101.

263. KAZNENI ZAKON arts. 89 (9), (10).

264. Id. arts. 188-198.

265. Id. arts. 195(3), 196, 198(2), 198(3), 214.

266. Communication with Nena Sudar, B.a.B.e. (Dec. 3,1999) (on file with The Center
for Reproductive Law & Policy).

267. KAZNENI ZAKON art. 195.

268. Id. art. 195(3).

269. Id. art. 178.




CENTER FOR
REPRODUCGTIVE

RIGHTS

© 2003 Center for Reproductive Rights

www.reproductiverights.org

formerly the Center for Reproductive Law and Policy



PAGE 49 ‘WOMEN OF THE WORLD:

GENERAL

Population

m The total population of Hungary is 10.1 million.!

B The proportion of the population residing in urban areas is 65%.2

B Between 1995 and 2000, the annual population growth rate is estimated at —04%.3

m In 1999, the gender ratio was estimated to be 109 women to 100 men.*

Territory

m The territory of Hungary is 35919 square miles.>

Economy

m In 1997, the gross national product (GNP) was USD $45 billion.¢

m In 1997 the gross domestic product (GDP) was USD $44,845 million.”

m The average annual growth between 1990 and 1997 was — 0.2%.8

m From 1990 to 1995, public expenditure on health was 6.8% of GDP”

Employment

m Women comprised 44% of the labor force in 1997, compared to 43% in 1990.10
WOMEN’S STATUS

mIn 1999, the life expectancy for women was 749 years compared with 66.8 years for men."
m In 1997, the illiteracy rate among youth between the ages of 15-24 was 0% for females and 0% for males.

mIn 1998, gross primary school enrollment was 95% for boys and 95% for girls; gross secondary school enrollment was 79% for boys
and 82% for girls.’3

ADOLESCENTS

m 17% of the population is under 15 years of age.!*

MATERNAL HEALTH

m Between 1995 and 2000, the total fertility rate is estimated at 1.37.15
m In 1999, there were 28 births per 1,000 women aged 15-19.10

mIn 1999, the maternal mortality ratio was 14:100000.17

m [nfant mortality was at 10 per 1,000 live births.!

m99% of births were attended by trained attendants.?”
CONTRACEPTION AND ABORTION

m The contraceptive prevalence for any method (traditional, medical, barrier, natural) is estimated at 73%, and that for modern meth-
ods at 59%.20

HIV/AIDS AND STis

m In 1999, the estimated number of people living with HIV/AIDS was 2500.2!

mIn 1999 the estimated number of women aged 15-49 living with HIV/AIDS was 270.22
m In 1999, the estimated number of children aged 0-14 living with HIV/AIDS was <100.23

mIn 1999, the estimated cumulative number of AIDS deaths among adults and children was 220.2+
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he Republic of Hungary is located in East Central Europe,

and is traditionally regarded as a meeting point between

Western and Eastern culture. It borders Slovakia to the
North, Ukraine and Romania to the East, Serbia and Croatia
to the South, and Slovenia and Austria to the West. Hungary’s
official language is Hungarian.! Its population in 1998 was
approximately 10 million people. Hungary promotes equality
before the law with measures aimed at eliminating inequalities?
for all its 13 officially registered ethnic minorities — Bulgari-
an, Roma, Greek, Croat, Polish, German, Armenian, Roman-
ian, Transcarpathian Ukrainian (Ruthen), Serbian, Slovakian,
Slovenian and Ukrainian.? The largest ethnic minority is the
Roma.*

Shortly after World War II, Hungary became a socialist
country under the influence of the Soviet Union. In 1989 a
peaceful transition to a multiparty democracy took place. At the
same time, Hungary instituted a free market economy and
applied to become a member of the European Union (EU). It
is likely to be among the first East Central European countries
to be accepted. Much legislative reform is therefore based on the
need to join the EU and to harmonize Hungary’s legal system
with EU norms. In terms of foreign policy, Hungary’s accession
to NATO in 1998 has been a significant development.

1. Setting the Stage:
The .Iﬁg and &

A.THE STRUCTURE OF NATIONAL GOVERNMENT

The Republic of Hungary is defined by its Constitution as “an
independent and democratic constitutional state” based on the
rule of law.> The Constitution establishes the basic organiza-
tional structures of the state and the powers and responsibilities
of its different institutions, including the legislature, the
executive branch, the judiciary, the head of state, the Constitu-

tional Court and local governments.
Executive branch

There is no single law on executive authorities; the major
legal rules are set forth in the Constitution and executive pro-
cedures delineated in the standing orders of the government.¢
‘Within the limits of the law, the government has much flexi-
bility to organize the executive branch.” The government con-
sists of the prime minister, who is the head of the government,
and ministers.® The government is the main executive and pol-
icy-making body, and is charged with defending the constitu-
tional order, ensuring the rights of citizens, and implementing
laws.? Its powers include supervising the ministries, monitor-

ing local governments, formulating and implementing social
g g ) g p g

and economic policies, defining and implementing the state
mandate to develop science and culture, ensuring sufficient
funds for the state social welfare and health care services, super-
vising the armed forces and police, and developing foreign pol-
icy.!" The prime minister can issue decrees so long as they do
not conflict with existing law.!! The government is also
charged with annulling or amending all legally irreconcilable
resolutions or measures taken by subordinate public authorities
(excluding legal statutes).’2 While the government has broad
policy and executive authority, it is accountable to the Parlia-
ment. The Parliament elects the prime minister and approves
the government’s program.’3 The government “is responsible
to the Parliament for its operation and is required to present the
Parliament with regular reports of its work.”* Members of the
government are required to appear before parliamentary com-
mittees and provide information requested by those commit-
tees. 1>

The president of the republic is the head of state, Com-
mander-in-Chief of the armed forces, and represents “the uni-
ty of the nation and monitors the democratic operations of the
state.”10 The president of the republic, who must be an enfran-
chised citizen at least 35 years old, is elected by Parliament for
a five-year, one-time-renewable term.” The president’s func-
tions include representing the state of Hungary; concluding
treaties; receiving ambassadors and envoys; announcing parlia-
mentary or local elections; conferring titles, orders, awards and
decorations; granting individual pardons; and issuing specific
rulings, such as in cases of citizenship.’ The president has some
powers of appointment and dismissal and has the right to ini-
tiate national referenda and to petition Parliament to take
action.!” The president of the republic is instrumental in the
formation of the government. The president proposes the
prime minister to the Parliament and recommends ministers,
who are then appointed by the prime minister.2 However, the
president has limited authority, and many of his or her powers
require the counter-signature of the prime minister or other
relevant minister.2! While the president’s authority is not reg-
ulated in detail, the Constitutional Court has declared that “the
president can reject a proposal only in very exceptional cas-
es.”22 The president can veto legislation only in limited cir-
cumstances, but the final word on whether it becomes law
remains with the Parliament.?3

Legislative branch

The Constitution vests supreme power in the people “who
exercise their sovereign rights directly and through elected rep-
resentatives.”?* The Parliament is the “supreme body of state
power and popular representation in the Republic of Hun-

gary.’?> There are 386 members of the unicameral Parliament,
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176 of whom are directly elected for four-year terms; 152 are
elected from 20 regional party lists, and the remaining 58 are
selected from a list created by the political parties representing
at least seven regions.2¢ The last elections took place in 1998,27
and resulted in six parties being represented in the Hungarian
Parliament — two of them left-wing to liberal (in opposition),
and four of them Christian-liberal to right-wing (one of these
in opposition). Two sitting members of Parliament (MPs) are
unaffiliated.8

As the supreme body of state power, the Parliament is
responsible for ensuring the constitutional order of society as
well as defining the “organization, orientation and conditions
of government.”? Its powers include the authority to adopt
and amend the Constitution; pass legislation; define the coun-
try’s social and economic policies; decide on the government’s
program; conclude international treaties; declare wars, states of
emergency, or states of national crisis; dissolve local govern-
ments; and exercise general amnesty.3? The Parliament also
elects the president of the republic, the prime minister, the
members of the Constitutional Court, the Ombudsman, the
General Prosecutor and the president of the Supreme Court.3!
Parliament also controls the implementation of the annual
budget.® It can initiate a motion of no-confidence against the
prime minister, which is also considered a vote of no-confi-
dence against the government. The no-confidence petition
includes the name of a new prime minister, who, if passed by
a majority of Parliament, is elected. To pass legislation, a quo-
rum of at least half of the MPs must be present. A majority vote
by the MPs present is usually required, although a two-thirds
majority is needed to amend the Constitution,** to declare
war, to call a national plebiscite,3¢ to elect the president of the
republic,? to ratify the laws on the organization and operation
of the Constitutional Court3 and on the Ombudsman,3 and
to appoint the president of the Supreme Court.*0

Legislation may be initiated by the president of the repub-
lic, the government, all parliamentary committees, or any MPs;
the Speaker of the Parliament signs all legislation passed by Par-
liament and sends it to the president of the republic for pro-
mulgation within 15 days.# If the president disagrees with the
legislation he can send it back to the Parliament for reconsid-
eration. If the Parliament re-passes the legislation, the president
is required to ratify and promulgate the law within five days.*2
If the president believes that the law is unconstitutional, he can
refer the law to the Constitutional Court for review.® If the
Constitutional Court finds the law unconstitutional, then the
president refers the law back to the Parliament for reconsider-
ation, but if the law is found to be constitutional, the president

must ratify and promulgate the law within five days.*

Judicial branch

The tasks of the judiciary are divided between the Consti-
tutional Court, which decides the constitutionality of laws, and
the Supreme Court and lower courts, which are charged with
administering justice.

The Constitutional Court® and the parliamentary Com-
missioner for Citizens’ Rights (Ombudsman)?© serve as a con-
trol over all three branches. The parliamentary-elected
Ombudsman protects the rights of ethnic minorities;¥ his or
her job is to investigate abuses of national or ethnic minority
rights and to initiate general or particular measures for
redress.*® The Constitutional Court oversees and investigates
the constitutionality of legal provisions and the protection of
human rights. The Constitutional Court, however, does not
have the right to overturn a final judgment of a court and,
therefore, is not a court of appeal. The Constitutional Court,
established in 1990, can annul any law or statute it finds to be
unconstitutional.# It also examines whether a law is contrary
to the international obligations of Hungary,50 determines
whether a constitutional complaint has merit,! eliminates
unconstitutionality resulting from legislative omission,* elim-
inates conflicts of competence between state and/or local bod-
ies,” and otherwise interprets the Constitution.5*
Constitutional Court decisions are binding, and there are no
appeals.® The 11 members of the Constitutional Court are
elected by a two-thirds majority of Parliament,> cannot be
members of a political party, and may not engage in political
activities. %

The Supreme Court, Boards of Justice, Municipal Court of
Budapest, county courts, and local and labor courts have the
task of administering justice.>® These courts are charged with
protecting and upholding the constitutional order, the lawful
interests of citizens, determining punishment for criminal
offenses, and reviewing the legality of decisions of public
administration.® Judges, appointed by the president of the
republic, are independent and “answer only to the law.”’60
Judges may not be members of political parties or participate in
political activities.o!

The Supreme Court assures the uniformity of administra-
tion of justice by the courts, and its decisions regarding unifor-
mity are binding on lower courts.®2 The president of the
Supreme Court is elected by a two-thirds majority of Parlia-
ment upon the recommendation of the president of the repub-
lic.%3 Based on the recommendation of the president of the
Supreme Court, the president of the republic appoints deputy
presidents of the Supreme Court.o*

Except for the Labor Courts operating in Budapest and at
the county level, no other specialized courts function in Hun-

gary.% County courts handle all criminal, civil, economic and
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public administration matters.®© Military courts were shut
down in 1991. Since then, military councils of Parliament-
appointed county courts hold hearings as necessary.%” Judges
may conduct their proceedings with lay jurors, but in Hun-

gary, judges — not jurors — make judicial decisions.%8

B.THE STRUCTURE OF TERRITORIAL DIVISIONS

Regional and local governments
The country is divided into 19 counties and the capital city of
Budapest, which is divided into districts.®” Further administra-
tive divisions are cities (which may have the same rights as
counties), towns, and villages.”

Local governments — the mayors and the district assem-
blies — are elected by direct, secret, universal, adult suftrage.
(Non-Hungarian citizens can vote, t00)”" The local govern-
ments can be constituted in whole or in part by national or
ethnic minority governments.”> The members of local repre-
sentative bodies are elected for four-year terms,” and the May-
or is the president of this representative body” The
representative body — and, exceptionally, on the basis of the
law or legal authorization, the Mayor — may perform duties
of state administration and authority, such as levying and col-
lecting local taxes, issuing decrees not in conflict with legal
provisions of a higher level, and administering programs for
the development of the local community.”>

A local government is defined as a body of independent,
democratic management of local affairs that exercises local
public authority in the interests of the local population.” Local
governments are legal entities and may pass laws,”7 although
Parliament, in consultation with the Constitutional Court, can
dissolve any local government acts contrary to the Constitu-
tion.” The chief tasks of local government include local devel-
opment, housing management, water management, local
public transportation, garbage collection, health care and social
services, primary education, and enforcement of the rights of
national and ethnic minorities.”” Minorities have a constitu-
tional right to form ethnic self-governments at the local and
national level; their basic task is to defend and represent the
interests of the minorities.3" Individuals have the exclusive and
inalienable right to decide and declare their minority status;
no one can be forced to declare any such status,3! and declara-
tion of belonging to one minority does not exclude acknowl-

edgement of double or multiple bonds.52

C.SOURCES OF LAW

Domestic sources of law

Hungary’s Constitution states that it is the “supreme law of the
Republic of Hungary.’83 Additional sources of law, specified in
Act No. XTI of 1987 on Law-Making, are acts of Parliament,

governmental decrees, decrees of the prime minister and min-
isters, and local self-government laws.8* Following this legal
hierarchy, no inferior rule may contradict a superior rule.8

Professional opinion varies as to what extent judges may
take the intentions of the legislative body into consideration in
cases of interpreting the text of the law. Judges are obliged to
follow the Supreme Court’s decisions on judicial principles.S
The decisions of the Constitutional Court have played an
important role in reshaping the legal and constitutional sys-
tems of Hungary. According to some views, Hungary is
increasingly evolving a notion of stare decisis, or precedent in
practice, although theoretically Hungary is a civil system of
non-precedent-making law.

Hungary’s Constitution enumerates certain fundamental
human rights and duties, which are accorded constitutional
protection and are a responsibility of the state to enforce.8
These rights (along with the rest of the Constitution) are
‘equally binding for all social organizations, government bod-
ies, and citizens of the country, 88 and apply to all without dis-
crimination based on “race, color, gender, language, religion,
political or other opinion, national or social origins, financial
situation, birth or any other grounds whatsoever.”8 The non-
discrimination section also provides for punishment of those
who discriminate.? There is also a specific constitutional pro-
vision that requires the Republic of Hungary to ensure equal-
ity between the sexes “in all civil, political, economic, social
and cultural rights.”?! The Constitution provides for special
protection and support of mothers, before and after birth, and
the protection of women and youth in the workplace.?2 There
are also provisions for equal pay for equal work, equality before
the law, and freedom of belief, thought, religion and expres-
sion.” The Constitution guarantees the right to human digni-
ty, life, assembly, association, education, and the highest
attainable level of health.9* Religious laws are not openly inte-
grated into the Hungarian legal system, although, depending
on the orientation of any given government, religion influ-
ences government policies in such areas as child care benefits,
labor law regulations on pregnancy leave, and taxation based

on the size of the family.%
International sources of law

The Constitution states that Hungary “accepts the general-
ly recognized principles of international law, and shall harmo-
nize the country’s domestic law with the obligations assumed
under international law:”¢ In 1980, Hungary ratified the Con-
vention on the Elimination of All Forms of Discrimination
Against Women.?” It is also a party to the International
Covenant on Civil and Political Rights,% the International
Covenant on Economic, Social and Cultural Rights,” the
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European Convention for the Protection of Human Rights
and Fundamental Freedoms,!?° the International Convention
on the Elimination of All Forms of Racial Discrimination, 10!
the First Optional Protocol to the International Covenant on
Civil and Political Rights,' and the Convention on the
Rights of the Child.103

i Examining Health

A.HEALTH LAWS AND POLICIES

Some of the most thorough reforms during the transition to
the market economy have been to the social security system,
and within it, the provision of health care. These reforms have
been subject to much controversy. The first changes were
begun in the late 1980s and early 1990s and instituted the right
to choose one’s doctor. More recent plans — far from complete
— include the privatization of primary health care!™* and
legalization of a wide range of alternative medical practices that
are currently criminalized.

The health care system is regulated by laws, ministerial
orders, and standard-setting regulations (as in environmental
regulations relating to health). These laws, orders and regula-
tions cut across different legal fields: civil law,!05 Jabor law, 106
criminal law; 197 and administrative law. 108 The multiple sources
and genres of law have added to the difficulties of reforming
the health care system. Because of the numerous parallel acts,
decrees, laws and bills, even the experts, including government
officials working on the reforms, do not agree as to the
content of any given reform, starting with the most basic issue
of whether an entitlement to health care must be based on
citizenship.

The principal goal of health care provision and policy has
nevertheless been consistent over the past 10 years — an
emphasis on primary health care and services to protect health
and prevent diseases.!?” The differences among the various
governmental policies lie principally in debates about how to
finance the system, in questions of whether it is a public or pri-
vate responsibility to provide health care, and in discussions
about the role social security ought to play. The current gov-
ernment’s health program stresses the importance of preven-
tion, the necessity of privatization of family doctors’ and
pediatricians’ practices, the role of non-profit organizations,
and the special importance of local district nurses. These pref-
erences are embodied in the proposed legislative and financial
projects presently under discussion. 10

The Hungarian Constitution guarantees the right of every

person living in the territory of the Hungarian Republic to the

highest attainable level of physical and mental health." It is the
task of the state to organize the health care system and health
institutions according to this right.!2 The basic law governing
health care is Act CLIV 0f 1997 on Public Health Care (Public
Health Care Act).!3 The objectives of the law are to improve
the health of the individual and therefore of the whole popu-
lation; ™ to contribute to the equal access to health services for
all members of the society; !> to create the conditions necessary
for all patients to maintain their human dignity, identity and
self-determination and all other personal rights; ¢ to establish
the general professional conditions and quality of health ser-
vices irrespective of the legal status of the provider and the type
of coverage for the service;!7 to define the rights and obliga-
tions of the providers of health services;!8 and to facilitate a
harmonious balance of individual and community interests. 19
Basic principles guiding this law, such as equal opportunities!20
and patients’ rights,'?! are mentioned, while prevention and
health maintenance are to be the primary means for improv-
ing public health.’?2 The Public Health Care Act gives
unprecedented protection of patients’ rights by promoting the
principle of autonomy.

The Parliament, the National Health Improvement Coun-
cil, the government, and the Welfare Minister further define
the tasks in the Public Health Care Act, which other agencies
and institutions implement.!2> The implementing bodies are
state-owned clinics and hospitals, local municipalities, private
practitioners, and health insurance agencies. Most primary care
is provided by family doctors and specialized clinics operated
by the municipalities. These local municipalities must provide
general practitioner (GP) and pediatrician services, primary
dental care services, mother and child health (MCH) nursing
services, school health services, and facilities to provide special-
ist outpatient or inpatient services. 12+ Specialist care is provid-
ed by either specialists clinics operated by the local
municipalities or by hospitals. There are both private clinics
and private hospitals in Hungary operating with Ministry of
Health approval.12> Care in public hospitals is generally covered
by health insurance, but the fees for private care are extremely

high for the average patient.
Infrastructure of health services

The Public Health Care Act classifies health services by type
and location. Preventive care services include, but are not lim-
ited to, immunizations, 20 diagnostic screenings to protect the
family, women and youth,'27 preventive dental services,!28
pediatric and adolescent services,2” general and locally justified
screening examinations,'3 and prenatal and maternal health
care.! Health care treatments may be carried out at the

patient’s home,32 outpatient clinics,? hospitals,’3* or emer-
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gency wards.'> The Act also authorizes an ambulance ser-
vice, 3¢ emergency medical services, ¥ rehabilitation, 38 phar-
macology,® psychotherapy and clinical psychology,#0 and
alternative practices.!#!

The Public Health Care Act does not regulate or restrict
the providers of these services, although as recently as 10 years
ago, the state had a monopoly on service provision. Today, the
state, public welfare authorities, and local municipalities pro-
vide health care, as do religious and civil organizations, foun-
dations, private enterprises and individuals. All providers are
subject to the same codes of professional regulation, and ser-
vices provided by GPs, pediatricians, polyclinics operated by
the local municipalities or by hospitals, dentists, hospitals, phar-
macies, and the national ambulance services are covered by
health insurance.#?

In theory, every citizen is registered with a family doctor or
pediatrician.' A GP has an average of 1600 registered
patients,** while a pediatrician has an average of 1,000 regis-
tered patients. In 1998 Hungary had 36000 physicians in
active service, which translated into 358 doctors per hundred
thousand inhabitants.'#6 There were 5,210 GPs in 1998,'47 and
it 1s projected that there will be 7000 by the end of the year
2000.148 In 1997 there were approximately 50,000 nurses prac-
ticing in Hungary, representing an increase of about 5000
since the beginning of the decade. The number of midwives
has been decreasing and stood at 2,290 in 199714 According to
official statistics, in 1997 there were 4,242 active “mother and
child health nurses” (MCH nurses, see below), attending more
than 1.3 million families.!50

In addition to the Public Health Care Act, other laws dic-
tate how the health system in Hungary operates: Act LXXX of
1997 on Eligibility for Services Provided by Social Security and
on Private Pensions defines those who are entitled to social
security services — and therefore to health care services
beyond life-saving interventions.’ Article 2 (1) of this law
stipulates that participation in the social security system, pro-
portionate to his or her income, is obligatory for all Hungari-
an citizens and (in accordance with other regulations) for
foreign citizens residing in Hungary.!2 Registration at the
social security authority is automatic upon birth.> Failure to
pay social security fees may result in the loss of eligibility for
certain free services. Act LXXXIII of 1997 on the Services
Provided by the Mandatory Health Insurance lists the services
that can be obtained free of charge by social security policy-
holders. These services include preventive and therapeutic
treatment.’> The implementing act further circumscribes
these services, setting apart those that can be obtained without
a referral from those that must be authorized by the person’s

family doctor.’% Specialist outpatient services, as well as

hospital services, usually require a referral. If offered by the
public polyclinic, services that generally do not need a referral
include dermatology, gynecology, general and emergency
surgery, ophthalmology, oncology, urology, and psychology.1>

A special feature of the Hungarian health care system is the
MCH nurses. All MCH nurses provide free general health care
services with or without GP referral.’>” The tasks of MCH
nurses are to “protect” women, to care for pregnant women, to
care for women after delivery, and to care for children through
grammar school. 58 Their work includes providing advice on
family planning, but also in “preparing” women for mother-
hood, in helping parents and children develop harmonious
relationships, and in providing all regular health services that
do not need the intervention of a doctor, such as giving immu-
nizations, measuring, and weighing infants. MCH nurses also
educate women on the importance of breastfeeding, investi-
gate circumstances that might endanger the healthy develop-
ment of children, and inform students about health issues,
family planning, and addictions. MCH nurses also receive
applications for abortions and determine whether the appli-
cant woman has to pay a fee for the service.’” Given the range
of tasks, MCH nurses often face difficulties in fulfilling all

these demands. 160
Cost of health services

The national budget for health care comes from a variety of
Ministries, including the Ministry of Health, the Ministry of
Environment Protection, and the Ministry of Youth and Sports.
The Finance Ministry reported the following allocations for its
1999 amended plan: USD $2,117.8 million for health, and USD
$7,233.3 million for social security and welfare services.!o! Those
on sick, pregnancy and parental leave, with disabilities, on a
pension, at universities, in the military or civil service, or close
relatives of all these categories are entitled to free health services
with no premium contribution.'? Similarly all those whose
income s less than 30% of the minimum wage, all minors per-
manently residing in Hungary, all incarcerated and institution-
alized individuals, and those in verifiable social need are also
legally entitled to free health services.'3 All others not other-
wise insured must contribute 11% of the established minimum
wage to the state insurance fund.64

The social security contribution to be paid by the employ-
er for 1998 was 39% of each employees wages, out of which
15% went towards health insurance. The law establishes a grad-
ual reduction of the contribution rate, although preserves
the same health insurance allocation.'®> Foreign residents in
Hungary may enter into an agreement with the National
Insurance Company for health services, for a flat fee of 18% of

their income. 166
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Several laws regulate the cost of health services. The Imple-
mentation Act of the Health Insurance Act lists as free of
charge for insured people these services: prevention and early
diagnosis of disease; GP, dental, and specialist outpatient ser-
vices; hospital inpatient services, obstetrics, medical rehabilita-
tion, and patient transportation. !¢’ State health insurance also
pays for patient follow-ups, health education,!68 therapeutic
treatment and rehabilitation,!®® and referrals to specialists. 7
The state health insurance also covers in full or in part 7! the
cost of certain medications, according to a list set by the Min-
ister of Health. Contraceptives are not subsidized in any way.
All medication is free of charge when provided during a hos-
pitalization or in the case of an emergency.72 Article 18 (6) of
the Health Insurance Act also lists health care services that are
not covered by the health care system. These are considered
either to have little therapeutic value (for instance, plastic
surgery), or to have little proven medical effect.”# The Ministry
of Health also has established a price list for certain other ser-
vices that are not purely related to medical treatment, > such as
the medico-legal attestation of injury needed to proceed with

a domestic violence complaint. 7
Regulation of health care providers
The Public Health Care Act authorizes the training of

health care workers at primary, middle, and higher education-
al facilities as well as their continuing education.” It establish-
es an oversight body to supervise the quality of health
education (the Health Education and Training Council) that
consists of the representatives of a variety of educational insti-
tutions, the professional chambers or other representative bod-
ies, and professional boards. 7

A Welfare Ministry order regulates the different types of
health-care providers and facilities in 17 appendices, and it sets
forth the minimum qualifications” each one has to fulfill.180
Separate ministerial orders cover home health care workers and
MCH nurses. Physicians, dentists, and pharmacists are required
to complete a university degree, while dieticians, nurses and
MCH nurses must obtain a college degree.’8! (There are also
some “untrained” nurses) Physicians study 12 semesters and
must pass a final state exam in general medical knowledge. In
order to become a specialist, a physician must continue his or
her training while working at a hospital for another one to six
years, depending on the field and on their course load. Spe-
cialized training also terminates by a final state exam consist-
ing of written, oral and practical parts.’$2 All medical
professionals must continue their education by enrolling in
professional training courses at least once every five years. 183

To practice in Hungary, pharmacists also must complete
a university degree. At the end of 1998, there were 2,010

pharmacies staffed by as many pharmacists in Hungary,'84 but
given a new system of state pharmaceutical subsidy effective
November 1999, the Hungarian Chamber of Pharmacists pre-
dicts many pharmacies will close down. The new system does
away with a prepayment system and instead will have the state
only reimburse pharmacies for their actual drug sales.

Traditional healing practitioners, first officially recognized
in the 1997 Public Health Care Act,! are strictly regulated in
Hungary. A governmental order and a subsequent Welfare
Ministry order limit what services they can provide. Universi-
ty or college graduate health care professionals with further
training may practice traditional healing.18¢ The ministerial
order!87 defines the content of the training required to become
a qualified traditional medicine practitioner. For instance, tra-
ditional Chinese and homeopathic medicine may only be
practiced by physicians, while a service like kinesiology may be
practiced by anyone who had successfully completed its course
of training.' The quality of this education and its exams are
supervised by the Institute for Health Care Studies,'® while
the activities of the traditional practitioners are regularly
inspected by the Medical Ofticer’s service.!”0 The same regula-
tory scheme pertains to the production and sale of traditional
medications.

All medical and health care providers must possess a license
to practice.””! Upon completing the required studies,2 per-
mission to practice is issued if the applicant is listed in a Min-
istry of Health registry.’ The license to practice is valid for five
years.” A health care provider can be removed from the reg-
ister for a formal cause (such as failure to timely renew license)
or for substantive ones, such as conviction of a criminal
oftense.! Ethics Committees, established by a Ministry of
Health Order in February 19999 determine if a complaint
against a doctor should be forwarded to a court or to the
relevant Chamber. 97

Patients’ rights

The Criminal Code contains nine sections relating to
patients’ rights in the context of health services.!”® The first,
Section 171 (Endangering within the Sphere of Occupation) is
a general protective measure against any kind of health-endan-
gering activity. Negligence in the performance of a profession-
al leading to bodily harm is a misdemeanor, punishable by
imprisonment of up to one year, mandatory public service, or
a fine.™? If the negligence causes a long-term disability, serious
health injury, or mass catastrophe, the punishment is increased
to imprisonment of up to three years. If such negligent behav-
ior causes death, it is punishable by one to five years in prison,
or if multiple deaths or a fatal mass catastrophe occurs, the

punishment is two to eight years.200 If such behavior is inten-
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tional, the crime is a felony, and the punishments increase to
three to ten years, depending on the degree of harm caused.20!

A new subsection of the Criminal Code, eftective July 1,
1998, entitled “Crimes Against the Order of Medical Interven-
tions and Medical Research, and Against Self-determination
Related to Health Issues,” concerns biomedical ethics. Crimi-
nal activity classified here includes human genome interfer-
ence,22 human gamete usage,2® sex selection techniques,204
human experiment research protocols,2’> embryo and gamete
research protocols,2’¢ health self-determination,27 and trans-
plantation sale of human body parts and cadavers.208 Violations
of the legal rules and norms is punished with prison terms
of up to five years. In some cases, the attempt to commit
these prohibited acts is also punishable.2” Aggravating cir-
cumstances include the actual “success” of the intervention,?!©
committing the crime as a health care worker?"! or as part of a
criminal gang.212

Issues of medical malpractice generally are treated by judges
as breaches of contract giving rise to liability.2”? If an employ-
ee (doctor or other health care provider) in the course of his or
her duties causes harm, the Civil Code places liability on the
employer, that is, the hospital, unless otherwise provided by
law. Malpractice occurs when a doctor’s actions fall below the
generally acceptable manner concerning treatment,?# meth-
ods of examination,2'> provision of information,2'¢ documen-
tation,2” secrecy,2® and continuing professional education.2”
Stricter liability can attach if an activity is deemed “haz-
ardous,”220 although traditionally the activity of doctors would
not fall into this category. Genetic technology and therapy are
regarded as “hazardous operations,” under Section 345 of the
Civil Code, art. 27 of Act XXVII 0f 1998 on the Regulation of
Genetic Procedures??! and Chapter IX of the Public Health
Care Act. Since 1977, pecuniary and non-pecuniary damages
may be recovered for medical malpractice. The Civil Code
governs the amount of compensatory damages awarded.?22
Malpractice damage awards are usually modest.223

Chapter II of the Public Health Care Act regulates patients’
rights and obligations, which include the responsibility to take
care of ones own health, to refrain from endangering the
health of others as well as to respect the right of other people
to maintain and protect their health. There 1s an expectation
that a person will come to the aid of others in case of an emer-
gency.22* Patients have an obligation to cooperate with health
care professionals in so far as necessary for medical treatment
and to respect the rules of the health care institution to which
one is confined. 22> Patient rights include the right to health
services,220 to be treated with human dignity,??’ to keep
in contact with their relatives,228 to leave the health institution

if not an endangerment to others,? to be informed,? to

self~-determination,23! to refuse to consent to interventions,2
to review his or her own medical records,?3? and to medical
secrecy.23* The rights of patients with mental health conditions
are balanced against their heightened needs.2®

The Public Health Care Act directs that as of January 1,
2000, patient complaints must be investigated by a “Patient’s
Rights Representative” and the Mediation Council.23¢ Each
hospital’s Ethics Committee is also charged by the law to safe-
guard patients’ rights, while its Supervisory Council is sup-
posed to represent the general interests of the clients of a
hospital.2 The Ethics Committee is composed of specialists
from each field (legal, medical, psychological, religious,
etc) to ensure a thorough examination of the case.23 The
Supervisory Council is comprised of representatives of civic
organizations and of the hospital, and is always chaired by
a civil representative.23

The Hungarian Constitution affirms all human beings
have an innate right to life2*0 and to the highest attainable lev-
el of physical and mental health.2* The Civil Code states that
all medical interventions carried out without consent — with
the exception of life-saving operations or other such treatments
— are violations of inherent rights.2*2 The Public Health Care
Act details the precise meaning and content of consent.2¥ The
Penal Code defines the circumstances under which not
obtaining consent from a patient is excused: where there was
trivial harm done to society?* and where there was an extreme
necessity or emergency.2

The Public Health Care Act also regulates the right to
refuse to consent to medical interventions.2*¢ A government
order further regulates those cases when a refusal to undergo
the treatment will either lead to the death of or serious injury
to the patient.2# Patients also have the right to full information
about all matters regarding their health, condition, suggested
treatments, risks and consequences of both undergoing or
refusing to undergo the treatment, alternative methods avail-
able, and the results of treatments already applied.?*8 The right
to full information is absolute even if obtaining prior consent
is not a precondition for treatment.?* The Ministry Order
stipulates in art. 2 (1) that if a doctor wishes to involve a tradi-
tional healing practitioner in the treatment of a patient, he or
she is obliged to obtain the prior consent of the patient.2>0

The Public Health Care Act also frames the obligations
(and rights) of health care workers.?! Generally, health care
providers are obliged to treat their patients in accordance with
the scientific knowledge that will lead to the best possible
results.?>2 They are obliged to investigate thoroughly all the cir-
cumstances, symptoms, complaints (current or previous) of the
patient that may be related to the illness.2> Doctors are

required to provide assistance in all emergencies regardless of
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time or place.?5* Health care service providers must inform
patients of their right to complain about medical treatment,2%
and they are obliged to investigate complaints within ten days.
Patients are also entitled to file complaints with supervising
authorities, regardless of whether or not they filed complaints
with the hospital.250

B. POPULATION POLICY

Hungary’s population has been steadily decreasing over the last
30 years. Between 1970 and 1990 the annual growth rate for
Hungary was 00%, and it further decreased to -0.5% between
1990 and 1997.27 The total population decreased from 1071
million in 1980 to 1016 million in 199725 This decline is
underscored by an increase in the crude death rate of 11 out of
1,000 people in 1970 to 15 out of 1,000 in 1997.2% The crude
birth rate decreased also — from 15 out of 1,000 people in 1970
to 10 in 1997.260 The fertility rate decreased as well, from 1.9 in
1980 to 14 in 1997261 The average life expectancy at birth has
remained steady for the last 30 years — 66 years for men and
74 for women.202 According to a recent preliminary report
from the Central Statistics Office, the 1999 birth numbers were
the lowest in recorded history — 95000 infants. The average
number of infants born to women aged 15-35 years decreased
from 1.8 to 1.3 in the last decade, while the number of deaths
increased to 143000 1n 1999 from 141,000 in 1998.263

Given this demographic picture, it is suprising that the
Hungarian government does not have an explicit population
policy. Rather, the government approaches population through
a discourse of family protection — working under the assump-
tion that “Hungarian families have one less child than they
would actually like to have,” 264 and would have that child if
they had better support. As a result, all Hungarian families
receive some preferential treatment, but families with three or
more children receive certain material benefits.25 A new fam-
ily policy proposed by the Ministry of Social and Family
Affairs206 would extend support to families of married couples
(called a “whole” family), give special support to families con-
sisting of one parent and child(ren) (called “broken” families),
support common-law partners with children in order to pro-
tect the children’s interest, and support married couples with-
out children by enhancing their chances and desire to raise
children. Since the birth rate in Hungary is predominately
influenced by the economy, which remains depressed,2¢’ cur-
rent declines are not likely to change as a result of the support
offered by state authorities.

The policy of Hungary runs toward encouraging couples
— preferably properly married ones — to raise more children.
One of the means by which Hungary is implementing its pol-

icy is by protecting women of childbearing age,208 protecting

pregnant women, and supporting them after giving birth
through family and support services. This pronatalist policy has
resulted in a body of regulations that act as a national “family
planning” program. The Ministry Order that regulates
the MCH nurses,2® for example, entrusts them with provid-
ing family planning advice to women and students.
The National Basic Educational Program also contains a sex
education and family planning curriculum to be completed by
the tenth grade.270

C. FAMILY PLANNING

Government delivery of family planning services

Principally, Hungarian health policy towards women focuses
on maternity care.2’! The Constitution declares that the
Republic of Hungary protects the institution of marriage and
family,272 and that mothers receive special support and protec-
tion before and after the births of their children.?”? The Public
Health Care Act defines “Care for the Protection of Family and
Women”2™ as supporting families by creating the best physical
and mental circumstances for childbirth, providing informa-
tion on methods of family planning — including the ‘dan-
gers” of abortion — and protecting the health of women by
taking into account their specific biological needs throughout
their reproductive life cycles, including the constant monitor-
ing of the health of a pregnant woman and her fetus.2> To
ensure that pregnant women participate in this monitoring,
one financial benefit (a one-time payment after delivery called
“motherhood support”) is paid only if the mother had partici-
pated in this pre-natal care at least four times prior to giving
birth (or in case of premature delivery, at least once).27

The government provides an array of services for women in
labor, including allowing her to choose a person to be with her
during labor and to be able to “room in” with her newborn
baby (health permitting).2’7 Many hospitals, however, lack the
necessary facilities to provide these services. Most hospitals
cannot provide a private room for the mother and her new-
born and do not permit the infants in common rooms shared
by several new mothers.2’8

All maternal care services are free for the insured. There is
no coverage for contraception, and specific rules apply to abor-
tion and sterilization. It is relatively common, however, for
women to pay additional sums to their obstetricians upon giv-
ing birth.27 Gynecologists also offer their services at their pri-
vate oftices and clinics and these visits are not free.

Services provided by NGOs/private sector

There are some non-profit organizations that offer either
information or services for contraception and parenting,
although they are not widely used or known. Hotlines exist for

teenagers and women to obtain information. One, for instance,
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offers health consultations for new mothers, another answers
questions related to contraception, and another provides spe-
cialized information about substances that can affect fetal
health.280 Some local NGOs offer personal medical and psy-
chological consultations, and two NGOs will help find foster

parents for unwanted infants.28!
Conclusions

Family planning and maternal care services are offered by a
variety of sources, ranging from state-regulated institutions
and private clinics to non-profit organizations. The services are
widely accessible and, since participation in them is a condition
to receive government financial support, women use them for
their basic pre- and post-natal care. With regard to contracep-
tion, the lack of insurance coverage and information is a seri-

ous shortcoming,

D. CONTRACEPTION

Prevalence of contraceptives

There are no ofticial statistics relating the prevalence of con-
traceptive use by type. The International Planned Parenthood
Federation has estimated that 73% of Hungarian women aged
15-49 use contraception (all methods), out of which 68% use
modern methods.282 Basically, all types of contraceptives are
available in Hungary. Oral contraceptives, available in clinics
and pharmacies, are the most widespread method used in the
country. From unofficial sources, 556000 women use contra-
ceptive pills (compared to 521,000 Austrians, a country of sim-
ilar size to Hungary).283 There are no reliable numbers about
the use of other contraceptive methods, such as condoms or
intrauterine devices (IUDs).284 An increase in IUD use has
been observed, because women are often afraid of complica-
tions from oral contraceptives. IUD insertion is only per-
formed in hospitals. An increased use of condoms is noted as
well, due in part to recent public education programs about
sexually transmissible infections (STIs) and HIV/AIDS.285

In 1999, emergency care for the prevention of unwanted
pregnancies has been introduced in 20 Hungarian hospitals
(three in Budapest) which provide free “morning after’” pills.
Underwritten by the pharmacological firm that produces the
pills, the service will likely be interrupted or terminated?se
once the hospitals use up their stock. Some hospitals ofter
specialized gynecological services for adolescents.2s7

Legal status of contraceptives and regulation

of medical technology

Hormonal contraceptives are only sold in pharmacies upon
prescription and their prices vary from USD $074 to USD
$440. IUDs cost up to USD $136. Two contraceptive pills
(Anteovin and Rigevidon) may be prescribed free of charge

and reimbursed by insurance if there is a serious social or
medical justification,288 but this option is seldom exercised.28
Condoms are sold in a variety of shops and pharmacies; prices
vary from USD $0.60 to $0.80 for a package of three.

Until the mid-1960s, contraceptives were not available in
Hungary. In the early 1950s through the late 1960s, the only
form of birth control available was abortion,??? permitted for
medical, health and social reasons, after a hearing before a com-
mittee. By the 1970s, some forms of contraception became
available with a prescription from an OB/GYN specialist.
However, they were heavily restricted. For example, TUDs
could only be prescribed by an OB/GYN practicing at a hos-
pital or clinic in the area where the patient resided (and thus
was registered) and after the woman signed a form attesting
that she had been notified of all potential side effects.2! If there
was no OB/GYN practicing at the clinic where the woman
was registered, she could not obtain an TUD. Now, with the
free choice of doctors, the only restriction on medications and
medical devices is registration, and women can freely choose
contraceptives.292

Any medication or medical device — including contracep-
tives — may only be distributed or sold if the sale is authorized
by the relevant authorities. To be legal, medications must be
registered in the Hungarian Registry of Medicines. Act XXV
of 1998 [Pharmaceutical Act] sets forth the basic regulations
about the production, importation and distribution of medica-
tion for human consumption, and all pharmaceutical produc-
tion activities require the prior authorization of the Ministry of
Health.2 The National Pharmaceutical Institution (NPI)2%4
supervises the production of drugs, registers them, and issues
licenses for their sale.2 The Hungarian Registry of Medicines,
kept and updated by the NPI, contains the general rules and
regulations of production, standards, supervision and classifi-
cation of medication.2%¢ All drugs must either be listed in
the Registry, or must otherwise conform to the regulations of
the NPI in order to be consumed by humans.?” Both
the Pharmaceutical Act and the ministerial implementation
orders incorporate international standards, especially the
EU’s relevant Council and Committee Directives, as part of
Hungary’s legal harmonization obligations related to future
EU membership.

Regulation of information on contraception

There are no special laws regulating the dissemination of
information about contraception in Hungary. Act LVIII of
1997 on the Rules of Advertising and Welfare Ministry Order
No. 24/1997 (VIIL 14) on the Advertisement of Medicines
and Medicinal Products regulate the advertising of all

medication.?” Prescription drugs may only be advertised in
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specialized publications and other media targeted to physicians
and pharmacists.2? Non-prescription drugs may be advertised
in the general mass media, provided the most important side
effects are mentioned in the advertisement;3%0 a disclaimer
directing readers to ‘consult with a doctor or pharmacist
regarding the use and potential side effects of this drug” must
accompany the advertisement.3"! There have been, in fact, no
advertisements for contraceptives in the mass media except for
a recent billboard campaign to promote condoms as eftective
in the prevention of STIs and HIV.

E. ABORTION

Abortion rates were relatively stable until around 1991 but have
since decreased by 15%.392 An average of 76000 abortions per
year were officially recorded in Hungary up until 1996.3% In
1998 only 68900 abortions were recorded.304 Eighty out of
every 100 pregnancies end in abortion.3%> Half of all abortions
in Hungary are requested by married women.306

Legal abortion is defined as the deliberate termination of
pregnancy in accordance with the law, the rules of which are
set forth in detail in Act LXXIX of 1992 on the Protection of
Fetal Life [Abortion Law]37 and in Welfare Ministry Order
No. 32/1992 (XII. 23) on the Implementation of Act LXXIX
0t 1992 [Implementing Order|.3% [llegal abortion is the delib-
erate termination of pregnancy in contradiction of the law, reg-
ulated in Article 169 of the Penal Code. According to a recent
ruling of the Constitutional Court,3” Hungary’s Abortion
Law will again be modified by the Parliament.

Before 1992 abortion was administratively regulated,3” and
was permitted for a range of medical and social indications,
upon a sufficient showing to a committee.3! Over time the
procedure became more formal. After 1989 and the establish-
ment of the Constitutional Court, abortion rights became the
center of a conservative political challenge. A case based on a
fetus’ “right to life” was filed in the Constitutional Court seek-
ing to overturn womens access to abortion. The Constitution-
al Court rendered a decision in 1991 and sidestepped the “life”
argument, concluding the Constitution itself did not say
whether a fetus was a person entitled to a “right.” It was an
issue for the Parliament to decide, the Court argued, adding
that if Parliament were to decide that a fetus is not a person,
then rules for the termination of pregnancies could be enact-
ed.*2 The Court did affirm that, according to the Hungarian
legal tradition, a fetus is not considered a legal subject.33

The Court also contrasted a womans right to self-determi-
nation with a fetus’ “right to life¢” and the state’s obligation to pro-
vide protection to the fetus. The Court stressed that an absolute
ban on abortion would not be constitutional, as it would disre-

gard a womans right to self-determination. On the other hand,

it warned that an unrestrained freedom to terminate pregnancies
would be unconstitutional as well, since that would not comply
with the state’s obligation to protect the fetus.3!

As a result of this decision, Parliament enacted the 1992
Abortion Law and its implementing order. This scheme was
even more liberal than the law it replaced. It did not list all the
acceptable “social” reasons for obtaining an abortion, but
instead permitted a woman to obtain an abortion if she
declared in a written statement filed with the Service for the
Protection of Families (SPF) that she was in a “situation of cri-
sis” as a result of the pregnancy.3> A “Situation of crisis” under
the law meant “the presence of factors liable to cause profound
physical or moral disarray or to create unacceptable social cir-
cumstances that would endanger the healthy development of
the fetus.”310 This provision ensured women their unhampered
right to terminate a pregnancy. Soon after the 1992 law was
adopted, many challenges were filed.?7 In 1998, the Constitu-
tional Court finally heard one of the challenges and ruled that
the Abortion Law did not adequately protect the fetus. The
Court did not proclaim a fetus’ right to life,3® but held that a
fetus is entitled to some constitutional protection under art.
54(1) (the right to life) of the Constitution.3

Although it deemed both the Act and the Ministry Imple-
mentation Order unconstitutional, the Court did not strike
down the concept of a “crisis situation” as an indication for
abortion. Instead, the Court gave Parliament guidelines to
refine its legislation, and reform legislation should be enacted
before the end of June 2000.320 At the time this chapter went
to publication, Parliament was still considering the reform.

Legal status of abortion

According to the 1992 Abortion Law, a pregnancy may be
terminated up to the 12th week32! if the health of the mother is
at serious risk, the fetus has a serious impairment,32 the preg-
nancy is a result of a crime, or the woman is in a situation of cri-
sis. The pregnancy may be terminated until the 18th week if any
of the above conditions apply and the woman has no or limit-
ed legal capacity, or if she did not learn of the pregnancy for rea-
sons beyond her control (such as an illness, medical error, or
failure of an authority).33 If the likelihood of genetic or con-
genital defect of the fetus is greater than 50%, a pregnancy may
be terminated up to the 24th week.32* A pregnancy may be ter-
minated any time if the life of the mother 1s in danger, or if the
infant would not be able to survive after birth.3 If the doctor
finds that there are impediments to performing the procedure
(the prescribed time had passed, there are medical contraindica-
tions, or the doctor refuses to perform the abortion), the woman
has the right to a second opinion.32¢ Foreign citizens living in

Hungary may also obtain an abortion.3’
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Requirements for obtaining legal abortion

Abortions may only be performed by OB/GYN specialists
in approved medical facilities.?28 In order to obtain an abortion,
a woman must first fill out a written application — except for
medical indications®2? — in person at the SPE330 For a woman
with diminished legal capacity, her legal representative must
make a ‘declaration of cognizance” as her legal representa-
tive.338 A MCH nurse — preferably in the presence of the
would-be father — must inform the woman of the legal reg-
ulations regarding abortions, social and financial government
support provided for parents, the possibilities of adoption, the
medical risks of abortion, institutions where the procedure is
carried out, and preferable methods of contraception. The
MCH nurse then fills out the application form which has to be
signed by the applicant (and if possible, signed by the man) and
the woman selects the hospital of her choice.332 There is a wait-
ing period of three days from the date of application was first
signed before the procedure may take place.3 The woman has
eight days in total to appear at the hospital. If she fails to keep
her appointment, the hospital notifies the MCH nurse.33*
Medical reasons for abortion require the joint opinion of two
specialists.?® If an abortion is sought because the pregnancy
resulted from a crime, there must be documentation from the
authority investigating the case.330

Policies regarding abortions

Ofticial policies regarding abortions are reflected in the legal
regulations, and in the commentaries and rulings of the Con-
stitutional Court. Hungary’s overall goal is to reduce the total
number of abortions as much as possible. The Constitutional
Court did express its view that prohibition and criminalization
of abortion would not be as effective as providing correct

information and education on methods of contraception.
Government funding /subsidizing of abortion services

Abortion is covered by the Health Insurance Fund if it is
carried out for medical reasons and the applicant is insured, 38
if the applicant is a minor living in a state institution, or if she
receives state financial support on a regular basis.?* In all oth-
er cases women pay a fee, which can be as much as USD $40,
and which is determined by the MCH nurse according to the

economic situation of the applicant.340
Penalties for abortion

The Penal Code makes the illegal performance of abortion
a felony, punishable by imprisonment of up to three years.3#
The punishment is from one to five years in prison if the abor-
tion is committed without the consent of the woman, or caus-
es grievous bodily harm or danger to her life.3%2 If it causes
death, the punishment is two years to eight years of imprison-

ment.3® Abortion without the consent of the woman is

classified as an aggravated assault and battery.34* However,
obtaining the consent of a woman for an abortion that is oth-
erwise illegal does not make the intervention legal. 3% A
woman who self-aborts or induces someone not qualified to
abort her fetus for her, commits a misdemeanor and can be
punished with a prison term of up to one year, community

service, or a fine.346

Regulation on abortion information/restriction

on advertisement

Article 15 of Act LXXIX of 1992 makes it illegal to adver-
tise or otherwise popularize abortion, the institutions which
provide abortion services, or the instruments and substances to
perform an abortion.3#

Officially, there are no religious restrictions on abortion.
The Constitutional Court stated that as long as doctors could
conscientiously object to carrying out the procedure, the legal
regulation permitting abortion is not in contradiction with

religious convictions. 34

F. STERILIZATION

Legal status of sterilization

Article 187 of the Public Health Care Act,3* and Welfare
Ministry Order No. 25/1998 (VL. 17) permit sterilization3" for
family planning purposes or for health reasons, on the recom-
mendation of a doctor. A written application for sterilization has
to be submiitted to the health institution,®! but it may be revoked
orally any time before the operation is actually carried out.?2
Sterilization as a method of family planning is available only to
those 35 or over, or who have at least three children. If the appli-
cant has reduced or no legal capacity, a representative acts on his
or her behalf, and the application must be approved by the State
Guardianship Authority. Sterilization for family planning pur-
poses can only be performed on Hungarian citizens perma-
nently living in Hungary35 Illegal sterilization is punishable
according to the same regulations of the Penal Code for unau-
thorized medical interventions®* — up to five years of impris-
onment. The punishment for endangering the health of another

is up to one year of imprisonment, community service or a fine.
Requirements for obtaining sterilization

Normally there is at least a three-month waiting period
between the application for sterilization and the operation. An
exception to this rule is made if the woman is undergoing a
caesarian section or other operation, and becoming pregnant
again would directly endanger the health or the life of the
woman, or if there is no likelihood that a healthy child could
be born.® A doctor is obliged to inform the client (and the
spouse or partner) about alternative contraceptive methods, the

nature of the operation, risks and consequences.? Sterilization
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is covered by the health insurance for the insured in cases when
the operation is necessary for health reasons. Sterilizations per-
formed for family planning reasons are not covered by insur-
ance.’’ Currently the fee is approximately USD $80.%8

Conclusions

Sterilization as a method of family planning is very unpop-
ular. No research has ever been done regarding sterilization of
people with disabilities or other vulnerabilities. Informal
reports are that sterilization is habitually performed on women

delivering their third child by a caesarian section.”

G. HIV/AIDS AND SEXUALLY TRANSMISSIBLE
INFECTIONS (STIs)

Prevalence of HIV/AIDS and STIs
Unlike other countries of the region, Hungary’s HIV/AIDS

infection rate seems to be stable — ranging between 31 and 46
new cases a year from 1992 to 199830 The total number of
AIDS cases in Hungary as of June 1999 was 328.3! As of 1998
there were 763 cases of HIV-infected individuals in Hungary
— 566 of them men, 70 women and 127 registered anony-
mously.302 Between 1995 and 1998, 210 people died of AIDS in
Hungary.3%3 These data, however, may be a product of the
nature of registration regulations which until recently made
registration obligatory, but not anonymous. New regulations
which permit anonymous registration went into effect, but
there is still much confusion (see below).304

About 6,500 people visited venereal wards in 1998.3% In
1997 there were 1,907 new patients with venereal diseases, the
majority diagnosed with gonorrhea (1,604).3%6 The number of
serological screenings for syphilis that year was 48000, and the
number of registered patients with syphilis was 510. In 1997, 172

cases of syphilis and 11,569 of gonorrhea were registered.367
Laws affecting HIV/AIDS

The Penal Code does not contain any specific reference to
crimes related to HIV/AIDS. Theoretically, article 170 on bat-
tery could be used in cases where someone intentionally trans-
fers the infection, while article 171 on endangering within the
sphere of occupation can be used if the infection is negligent-
ly transferred in a medical setting. The Public Health Care Act
requires the reporting of infectious diseases, mandatory exam-
inations, and quarantine and general supervision of infected
persons. 38 It instructs the Ministry to specify a list of infectious
diseases which entail mandatory screening.3® The Public
Health Care Act provision regarding a patient’ rights to secre-
cy and confidentiality3” is an important safeguard, although
not an absolute protection against state intrusions.

Two Ministry Orders further regulate procedures in cases
of HIV/AIDS infection. Welfare Ministry Order No. 18/1998

(VL 3) establishes the general protocol in cases of infectious
diseases, with specific reference to STIs.3”! This order requires
all potentially infected persons to undergo an examination.3’
An infected person is then obliged to name those who may
have infected her or him, as well as those who may have been
infected by her or him.? Any treating institution is obliged to
report anonymously the infection to the relevant authorities. 3
Foreigners wishing to reside in or immigrate to Hungary are
obliged to undergo examination for several infectious diseases,
HIV included.?” HIV screening is obligatory for all blood
donations, organ transplantation, and in sperm used in artifi-
cial insemination.3 HIV-positive persons with open wounds
or bleeding have to be segregated within the hospital.377 A
health care worker infected with HIV or chronic Hepatitis B
or C may not work in a position where invasive interventions
are carried out.3”8

Social and Health Ministry Order No. 5/1988 (V.31) lists
those who must undergo AIDS screening:3 persons infected, or
suspected to be infected with any venereal disease; sexual part-
ners of infected persons, or people near the infected person who
may have become infected; incarcerated persons; prostitutes
against whom any criminal procedure is pending; incarcerated
juveniles; and intravenous drug users.38Y The first examination is
anonymous. If the tested person is found to be HIV-positive, he
or she has to undergo a second testing for the verification of the
infection; it is at this point that he or she is obliged to provide his
or her personal identification data. If he or she refuses to do so,

the verifying test will not be carried out.3!
Laws affecting STTs

The same regulations apply in cases of STIs. Some minor

types of STIs do not require obligatory reporting,
Policies on prevention and treatment of HIV/AIDS and STIs

The Minister of Welfare established the National AIDS
Committee in 1994382 to coordinate efforts against AIDS, to
work out general guidelines, to prepare and evaluate actions,
and to fund different programs. The members of the Com-
mittee are appointed by the Minister.33 Throughout the years
of its existence, the Committee has funded some programs,
partially run by civic organizations, and partially by state insti-
tutions.’®* The effectiveness of the programs, particularly the
public education campaigns, has not yet been objectively mea-

sured.3%5

Conclusions

According to the statistical data, HIV/AIDS is not an ‘epi-
demic” in Hungary, but the statistics should be treated with
caution — particularly those concerning women. Prostitution
and trafficking in women are growing problems in Hun-

gary,3¢ and it is unlikely that women involved in prostitution
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who are infected with HIV/AIDS are accounted for in the sta-
tistics. Hungary lacks a coherent policy for prevention and
treatment. Anonymous screening is attainable only for an
extremely well-informed individual who knows that he or she
can refuse to disclose her or his personal data. Generally, peo-
ple believe testing is not anonymous and therefore avoid being
screened. Laws prohibiting discrimination do exist, but public
awareness of HIV transmission is low; many myths circulate

and create an intolerant climate.387

im.Understanding
the Exercise of
Reproductive Rights:

A.CIVIL RIGHTS WITHIN MARRIAGE

Marriage laws

Ever since the legal authorization of marriage was transferred
from the church to the state in the 19th century, marriage has
been regulated by statute. Act IV of 1952 on Marriage, Family
and Guardianship [Family Code] and all other related legal
orders and policies consider the monogamous, heterosexual,
nuclear family as the basic unit of society. The Family Code has
been amended several times to reduce the laws which “assured
the authority of husband over wife.”’388

One important amendment is the introduction of equal
rights between the father and the mother in relation to their
children.® Another amendment validated ‘common-law
marriage” (domestic partnership) in 1977 and granted a certain
degree of economic and inheritance rights to the partners. In
1996, the definition of domestic partnership, which was pre-
sumed to apply to a heterosexual couple, was changed to gen-
der-neutral language to include gay and lesbian couples®© (on
the basis of the expert opinion of the General Ombudswoman
and pursuant to a decision of the Constitutional Court).3! The
Civil Code now defines the subjects of a “‘common law mar-
riage” as “two unmarried persons living together in an emo-
tional and financial community in the same household.”32
Laws and regulations relating to parenting in any way, howev-
er, define common law marriage as a partnership between a
woman and a man. Besides the Family Code, certain provi-
sions of Act XXXI 0f 1997 on the Protection of Children and
on Child Protection Administration, and Act IV 0f 1959 on the
Civil Code regulate marriage.

A marriage is valid if it is registered by the marriage regis-
trar. The registrar may only register a marriage if both parties

as well as two witnesses are present, the parties express their

will to marry each other, and they declare that according to the
best of their knowledge there is no legal obstacle to their mar-
riage.3 Age of first marriage for men and women is generally
18, but it 1s possible to get married at 16 with permission from
the Child Protection Authority.3* The marriage is terminated
only by the death of one of the spouses, or by divorce pro-
ceedings in court, except where there is reason for annulling
the marriage (i.e., bigamy).3%

The general clause on equal rights of partners was added to
the Family Code in 1990.3% However, equality between the
parties within marriage is better reflected in specific provisions
relating to access to income and property during and upon the
termination of the marriage, general rights and obligations of
the spouses towards each other, and matters relating to chil-
dren. There is also a general clause of obligation to act in good
will, honesty, and mutual cooperation which extends to all
people, but is most often observed in the breach during domes-
tic disputes.?7

The Family Code stresses that “the rights and obligations of
the spouses are equal; in matters related to their married life,
they have to make decisions jointly.”3* Spouses have the right
to make decisions independently on questions related to them-
selves, even though they are directed to keep the family’s inter-
est in mind.*° The spouses are obliged to be faithful to, and to
support, each other.#00 The wife has the right to use her hus-
band’s name or to keep her own. !

The first article of the Family Code was amended in 1991
in order to incorporate into its law the provisions of the 1989
Convention on the Rights of Children.*2 It now states that
the provisions of the Code shall at all times be applied in accor-
dance with the rights of children and in consideration of their
best interests.*® A child can bear the family name of either of
the parents, as decided by the parents; however, children of
married couples should have the same family name. In case of
children born to single women, the child has a right only to
the mother’s name, unless the mother has taken the child’s

father’ last name.404
Divorce and custody laws

By law, marriages end only by the death of one of the
spouses or by divorce authorized by the court.*% A divorce may
be requested by either or both parties, and the decree of divorce
will be pronounced by the court if it determines that the mar-
riage is entirely and irreparably damaged. The procedural rules
are set forth in the law on civil procedure.*’¢ The proceedings
need not be adversarial; the court may consider the marriage
to be irreparably damaged if both parties consent and have set-
tled all questions of property division and child custody.*"7
Also, if the parties prove to the court that they have been
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living separately for three years, and they have agreed on child
custody and support matters, a divorce is granted.*% Divorce
proceedings take a minimum of two court hearings, except
where the parties have lived apart for more than three years, in
which case the court will have only one hearing, In principle,
Hungarian law does not require an allegation or examination
of fault. However, in cases where there is no understanding
between the parties regarding property or child custody, the
court will consider the behavior of the parties during the mar-
riage.*0? According to the principles established by an impor-
tant Supreme Court directive, neither spouse is entitled to any
privilege regarding child custody.

Because it is the government’s policy that marriages should
be saved if possible, courts are required to ‘call the divorcing
couple’s attention to the detrimental eftect of the disintegration
of the family in order to enhance the parents’ feeling of respon-
sibility towards the child(ren),” and the court is required to
attempt the reconciliation of the parties “any time there is hope
for its success.” 410 Questions such as fidelity, moral characteris-
tics, financial circumstances, housing, ability and devotion to
raising the child(ren) are to be investigated by the court. Ques-
tions such as spousal or child abuse or sexual abuse are notice-

ably absent from the Supreme Court’s directive.
Maintenance/child support

A spouse living separately is entitled to maintenance if he or
she, through no fault of her or his own, is unable to earn any
income. In practice, spousal maintenance is rarely awarded. As
a general rule, child support is considered, by law, to be given
in kind by the custodial parent, and in money by the non-cus-
todial parent.#! Child support after divorce generally ranges
from 15-25% of the income of the party obliged to pay, but
total support and maintenance payments may not exceed 50%
of his or her income.#2 There is no official data as to the num-
ber of divorced spouses who do not pay child maintenance,
but it is widely known that child maintenance 1s frequently
unpaid. One of the techniques used by parties to avoid paying
child maintenance is to register as earning only the minimum
wage, or to drop out of work altogether, and therefore become
exempt from paying.#3

The goods and assets acquired during marriage are consid-
ered joint property of the couple regardless of whether the par-
ties acquired them together or on their own.#* All joint
property is to be managed by mutual consent during mar-
riage.#> Upon divorce, the parties may come to their own
agreement as to the distribution of joint property, or the court
may have to decide. The guideline for court disposition of
property is that its distribution shall not inequitably advantage
either of the parties.*® Property rights in the family are rather

poorly elaborated by the Family Code, so judge-made law plays
an important role in this field.#7 The Family Code does not
contain any specific reference as to whether work done in the
household constitutes a contribution to a couple’s joint proper-
ty. One section in the Civil Code, however, explicitly deals
with this question in cases of “‘common law marriage”4:
“Work done in the household is considered to be a contribu-
tion to the acquisition of joint property.”’#? As for child rearing,
Act LXXXIV 0f 1998 on the Support of Families stipulates five
different forms of support mothers (or, in some cases, fathers,
or foster parents) are entitled to, depending on the ages and
number of children. Two of these are functions of the income
of the family, and one refers to “full-time parenting,” which
can be applied for only if the applicant mother has at least three

children, the youngest of whom is under eight years old.*20
Use of the apartment after divorce

Due to an enormous shortage of affordable housing,
obtaining an apartment after divorce is a problem for many
couples. It is common for a divorced couple to live together in
the same apartment after divorce. An entire chapter in the
Family Code deals with regulations governing the use of the
apartment,*! and in cases where the parties cannot agree on
the disposition of the apartment the Court decides, guided pri-
marily by what it considers to be in the best interest of the
child(ren).#22 The party leaving the apartment is entitled to

compensation in proportion to the value of the loss.*23
Child custody

Because of housing and other financial difficulties, custody
disputes are often a proxy for possession of the marital apart-
ment, and the Supreme Court has issued a directive to courts
to not automatically assume that the mother has provided all
the child care and homemaking in awarding custody, and
therefore, the marital apartment.** While this non-discrimi-
nation directive is laudable, it actually threatens women’s hous-
ing rights, especially when in fact it is often the mother who
has taken care of the household and raised the children.

Custody 1s awarded according to the best interests of the
minor child, while taking into account the child’s opinion
whenever possible.*?> Parents may jointly take care of their
child(ren) after divorce.®2¢ Whether by mutual consent or
court decision, when one parent is granted physical custody of’
the children,®7 both parents are required to cooperate in
important decisions regarding their children. Such issues con-
cern “the name, or the changing of the name of the child, the
residence, education and/or the path of life of the child.”#28
Custody of children over the age of 14 may occur only accord-
ing to their preference, unless such placement would endanger

the child’s development.*? The court may restrict or withdraw
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the custody rights from a parent if such restriction is in the
best interest of the child.®Y The Code of Civil Procedure also
allows the court in a divorce proceeding to pass a temporary
order ex officio, if necessary, on the placement and maintenance
of a minor, extension or limitation of parental right of super-
vision, communication between a parent and a child, or main-
tenance of a spouse in need.®! This allows a court to restrict
custody or visitation rights if necessary. According to the expe-
rience of women’s organizations, however, the court is very
reluctant to use this power; the general tendency is to permit
the child contact with both parents.*2

B. ECONOMIC AND SOCIAL RIGHTS

Property rights

There is no discrimination based on gender in the laws deal-
ing with inheritance.® A married spouse is not legally entitled
to inheritance if, at the time of the death of the other party, he
and she did not live together and it is clear from the circum-
stances that the spouses did not consider re-instituting their
married life,%* except when clearly stated in the deceased
spouse’s will.#> Neither the regulations concerning intestate
succession,®¢ nor the articles dealing with ‘common law
marriage,”®7 mention ‘common law” partners as entitled to

inheritance by intestate succession.
Labor rights

The general constitutional provision on non-discrimina-
tion®8 applies to labor rights, and the Labor Code states that “in
connection with an employment relationship, no discrimina-
tion shall be practiced against employees on the basis of gender,
age, race, national origin, religion, political views or member-
ship in employee interest representation organizations or activ-
ities connected therewith, as well as any other circumstances
not related to employment. Any differentiation clearly and
directly required by the character or nature of the work shall
not be construed as discrimination.”®* In cases of alleged dis-
crimination, the employer has to prove that it did not violate
the non-discrimination provision of the Labor Code.#40

The Labor Code forbids employers to terminate an
employment relationship by regular dismissal during pregnan-
cy, for three months after giving birth, during maternity leave,
and during a leave of absence without pay for the purpose of
taking care of children.* Maternity leave is 24 weeks, to begin
four weeks prior to the expected date of birth.##2 Under the
Labor Code, during the first six months after giving birth,
a woman is entitled to two hours oft work each day to breast-
feed her infant, and one hour daily thereafter up to the
end of the ninth month.*¥ This right, however, is rarely

exercised by women.

In 1999 there were 284,700 unemployed persons in Hungary,
40% of whom (114000) were women.** Approximately 60%
more male university graduates are employed in high-paying,
white-collar, managerial jobs than women. In 1997, the average
gross earning of men employed in the financial sector was USD
$672 per month, while women earned an average of USD $401
per month. Women are systematically tracked into lower-paying
jobs. Women are overwhelmingly found in educational and
social service positions, which are traditionally underpaid. Even
in these sectors, though, women still earn an average of USD
$42 less per month then men in those categories.**

To date, only three court cases have been filed regarding
discrimination, and all of them complained about discrimina-
tory job advertisements. Article 70/A and K of the Constitu-
tion guarantees that violations of non-discrimination
provisions will be punished. However, ‘case law has been
somewhat slow to develop in Hungary” in this field,*#¢ not the
least because of the lack of clear definitions in the legal provi-
sions. The nature of the possible punishment is not defined and

lower courts are reluctant to interpret constitutional rights.*4
Retirement age

Retirement age is 62 years for both men and women.
Early retirement is possible from age 57 for women and 60
for men. 48

Access to credit

There are no laws in Hungary governing access to credit

that apply specifically to women.
Access to education

The Constitution guarantees the right to the freedom of
thought, conscience and religion,*® the right of parents to
choose the kind of education their children are to receive, 450
the right to education®! and parents’ and guardians’ obliga-
tions to see to the education of minor children.*2 Since 1989,
these provisions translated into the creation and the re-estab-
lishment of private schools, some with religious affiliations,
which must conform to the National Basic Educational Pro-
gram.*3 There are two laws that explicitly guarantee non-dis-
crimination regarding access and level of education in
Hungary. The first was enacted in 1964, and reflects Hungary’s
ratification of the International Convention on the Elimina-
tion of All Forms of Discrimination in Education.** The sec-
ond is Act LXXIX of 1993 on Public Education.*> This latter
law was amended several times; a non-discrimination clause
— prohibiting discrimination on the basis of sex — was added
in 1996456

It should be noted, however, that both direct and indirect
discrimination occurs in the educational system. The most

notorious form of discrimination is ethnic. Roma children
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comprise the vast majority of children placed by authorities —
often child protection authorities — in schools for “retarded”
children.®” Furthermore, sex discrimination is apparent when
statistical data are examined regarding the percentage of
women who complete college and university education. The
percentage of women in these schools is approximately 3% less

than that of men in the same age group8
National machinery for the promotion of women’s equality

In 1995, the Ministry of Labor created a Department for
Policy on Women — in 1996, its name was changed to Depart-
ment for Equal Opportunities,* and was then abolished in
May 1998. It has been replaced by the Secretariat for Women's
Representation, which was established in the new Ministry for
Social and Family Affairs*0 as part of the new government’s
emphasis on the role of the women within the family.40!

The Secretariat for Womens Representation has been
implementing the government’s projects, which have come to
be known as the National Action Plan. This includes women'’s
rights, implementation of equal opportunities, improvement
of womens social equality, elaboration of recommendations
regarding gender education in public schools, violence against
women, creation of a database and information system about
and for women.*2 The government intends to set up a
Women's Council, which will be composed of the deputy state
secretaries of the competent ministries, representatives of
women’s NGOs and experts, to advise on laws and govern-
mental programs on equal opportunities. The Secretariat for
‘Womens Representation also intends to create local commit-
tees of NGOs to cooperate in the implementation of gender

policies in rural areas.*63

C.RIGHT TO PHYSICAL INTEGRITY

Rape

The Penal Code defines the crime of rape as “a person who by
violent action or direct menace against life or limb forces a
woman to have sexual intercourse, or uses the incapacity of the
woman for defense or for the manifestation of her will for sex-
ual intercourse.” 64 As defined, rape is a felony punishable with
imprisonment between two to eight years.*> Since September
1997, the Penal Code provision on rape was amended to explic-
itly recognize marital rape, as well as same-sex rape. The Code
now reads “forces another person,”’#¢ instead of “forces a
woman.” 47 The punishment is the same for all rapes, howev-
er: two to eight years, or five to ten years if the victim is under
12 years of age, if he or she is under the education, supervision,
care or medical treatment of the perpetrator, or if more than
one person have sexual intercourse with or sodomize the vic-

tim on the same occasion, knowing about each other’s acts.468

The law also regards same-sex sexual activity as criminal
(even when no force is used), if one of the participants is under
18 years of age and the other 1s over 18. This crime 1s to be pun-
ished with up to three years imprisonment.*® This parallels
the crime of seduction, where the basis of crime is not force,
but age.*0 Sexual intercourse with a person younger than 14
(seduction) — is punishable by one to five years in prison.#!

Prosecution of these sex crimes must be instigated by the
survivor (or a person entitled to start actions on behalf of the
survivor); sex crimes are not considered to be “public” crimes.
The behavior of the survivor of any of these crimes is consid-
ered a material element of the crime: the imprudent or care-
less behavior of the survivor shall be regarded as a mitigating
circumstance and ultimately reflect on the charges.*2

Incest is defined as “sexual intercourse or fornication with a
relative in direct line.”# This felony is punishable by impris-
onment from one year to five years, although if the assailant is
younger than 18 at the time, the act is not punishable.#
Among siblings, the crime is a misdemeanor punishable by
imprisonment of up to two years.*>

Domestic violence

There is no single law in Hungary that covers domestic
violence. The principal sources of law are found in the Penal
Code and the Code on Criminal Offenses.#6 More often, oth-
er regulations such as the Act on the Protection of Children*””
and the Family Code are applicable, with the possible charges
ranging from inflicting bodily harm to endangering a minor
or abusing firearms. The most basic offense is simple battery,
defined as injury to the bodily integrity or health of another
person that heals within eight days. This is a misdemeanor and
can be punished with imprisonment up to two years, com-
munity service or a fine.*’8 If the injury takes longer than eight
days to heal the act 1s a felony, punished by up to three years in
prison.*”” Aggravated battery is battery committed for a base
reason, if the victim was defenseless or unable to express his or
her will,#30 if the attack causes permanent physical disability or
a grave injury to health, or if it is committed with extreme
cruelty.#8! The punishment in these cases is up to three to five
years in prison. If battery causes danger to life or death, the
sentence is from two to eight years in prison.*$2 Aggravated
battery due to negligence can be punished with imprisonment
(the length depends on aggravating circumstances), commu-
nity service, or a fine.$3

To start a judicial proceeding for domestic violence, a
woman must file a police report.*8* The proceedings can be
civil or criminal in nature.*8> A woman must also have a proof

of injury, which requires a special medical examination.
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The cost of this medical report is USD $8.50.48¢ The adminis-
tration of justice is often hostile to domestic violence com-
plaints. Most women who report domestic violence must
either leave their homes, or continue to live with their assailant
as there are no restraining orders in Hungary, and few shelters
exist.*7 In the majority of the cases, the perpetrator is not
detained by the authorities. Court hearings are often sched-
uled months after the actual incident. As a result, women fre-
quently end up withdrawing their police complaints or
changing their testimony during court hearings.*58

Courts, meanwhile, often accept as normal that husbands
beat their wives and children. This assumption is often
expressed when a judge evaluates whether the abuse was “in
proportion to the behavior of the wife or children.” A case in
point concerns a decision of a court where a woman was near-
ly stabbed to death by her husband. The Court stated that the
relationship of the plaintift and the defendant can be catego-
rized as average: during disagreements, the offender had usu-
ally slapped the plaintift.*$ However, women who kill their
abusers, sometimes after enduring long years of abuse and
often after attempting to involve the criminal justice authori-
ties, receive jail sentences approximately three times longer
than sentences of men who kill their wives. The average prison
sentence for women is six to seven years as opposed to two to
four years for men.* Criminal justice authorities blame these

women for not leaving their husbands or not getting divorced.
Sexual harassment

There is no law against sexual harassment in Hungary. The
only possibility would be to file a civil case based on article 76
of the Civil Code,®! but there has never been an action filed
under this provision or any other law for sexual harassment.
There have been attempts to get the Ministry of Justice and
other authorities to develop legislation, but to date there has
been no progress.

Trafficking in women

The 1998 amendment of the Penal Code introduced the
oftense of tratticking in persons.*2 This new section stipulates
that “a person who sells, buys, exchanges for another person, or
obtains for this goal for a third party another person, commits
a felony, and shall be punishable with imprisonment of up to
three years.”#% If the felony has deprived a person of her per-
sonal freedom, or if that person was under age 18, and the pur-
pose of trafficking the person is labor or sex work, the
punishment can be one to five years of imprisonment. The
punishment may increase to 15 years of imprisonment if more
than one aggravating factor applies, and the perpetrator is part
of a criminal conspiracy (organized crime). While trafficking

in women has been criminalized by this new amendment,

prostitution has been partially legalized.*** The law establishes
tolerance zones, designated by local authorities by decree,

where prostitution and solicitation of sexual services would

be allowed.
Conclusions

The legal provisions in Hungary broadly protect human
rights. Many achievements are due to the establishment and
activity of the Constitutional Court, as well as the pressure of
public and civic organizations. Another motivation is Hun-
gary’s need to harmonize its legal system with the EU stan-
dards before becoming eligible to join the EU4%

However, there is much work to do. In the case of domes-
tic and sexual violence, the lack of a restraining order, for
example, leaves women and children completely vulnerable to
the repeated aggressions of their assailants. The absence of spe-
cific training for police officers and doctors regarding the treat-
ment of rape survivors, and the lack of sensitive procedural
provisions ensure that the overwhelming majority of rape cas-
es go unreported. In employment, womens prospects sufter
given the practice of courts disregarding discriminatory adver-
tisements and employment policy, the unrealistic burden gen-
erous maternity leave places on employers, and the absence of
sexual harassment law.

v Focusine on the

Rights of a Special

Almost 21% of Hungary’s population is comprised of children
under age 18. Girls aged 13-18 years account for 3% of the total
population.*® Concern about the aging of Hungary’s popula-
tion 1s a constant theme in public discourse. In each govern-
ment’s family policy, one of the recurrent goals is encouraging
families to raise three children.

In terms of protecting minors, specific acts, such as the
Child Protection Act, regulate their rights by special regula-
tions regarding the employment of children in the Labor
Code, and by special protection of adolescent and juvenile vic-
tims or perpetrators in criminal cases.*7 In accordance with
the Convention on the Rights of the Child and the Constitu-
tion, all laws must make the best interests of the child the para-
mount standard for actions undertaken by public or private
social welfare institutions, courts of law, administrative author-
ities or legislative bodies.*® Act LXIV of 1991 (the Enactment
of the New York Convention) gives a comprehensive list of
the specific areas where childrens rights are to be especially

protected.*?
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‘WOMEN OF THE WORLD:

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

Official statistics do not report the percentage of adolescent
pregnancies, but there are presumed to be about 25000 teenage
pregnancies each year, representing less than 2% of approxi-
mately 1.08 million women under age 18.50 Other surveys have
concluded the numbers are much higher. According to one
study conducted by the Health Prevention Program of the
Budapest Medical University and two foundations in 1998,
14% of women were pregnant before age 185" One of the
conclusions to be drawn from the comparison of the results of
the official statistics and those of the study, is that adolescent
women tend to hide their pregnancies, and terminate them
either in a very early stage or in an unofficial way.502

According to official statistics, the number of induced abor-
tions in 1997 for girls under age 19 was 10,797, which amounts
to about 144% of all abortions that year. The number of live
births to girls in the same age group in 1997 was 10,251, or 10.2%
of all live births. Of these, 1,562 were to girls under age 16; 10%
of these births were to married girls under 16 years old.5%

The National Public Education Program sets forth the
minimal requirements for health education in schools, includ-
ing family planning education in the tenth grade (for children
about age 16).5* According to a ministerial decree, welfare ofti-
cers and district nurses on school duty are to participate in
health education classes where family planning and contracep-

tion methods are taught.5%

B. MARRIAGE AND ADOLESCENTS

As a general rule, marriages may be contracted between a man
and a woman of full legal capacity.>0¢ It is possible, though, for
persons under age 18 to marry with the prior permission of the
Public Guardianship Authority.597 In 1997, 188 out of every
1,000 women under the age of 19 were married. The Public
Guardianship Authority makes the decision after having heard
the parent(s) or the legal guardians of the minor.5% Permission
is granted based on numerous conditions: the interest, free
will, financial stability, and the couples physical, intellectual,
and moral maturity. The fact that the young woman is preg-
nant will not, in and of itself, secure permission.>”” Marriage at
a young age is more widespread in the Roma community than
among other ethnic communities in Hungary.>© Marriage
confers majority status;>!! therefore, children who wish to leave

home get married, and thus become “independent.”

C.SEXUAL OFFENSES AGAINST MINORS

Article 6(5) of the Child Protection Act declares that the child
has the right to human dignity, and to be free of physical, sexu-
al or emotional battery, and neglect.'2 The Penal Code presumes
children under age 12 to be incapable of self-defense,>3 and all

sexual offenses against them are aggravated. The punishment for
such “assaults against decency” is five to ten years of imprison-
ment if no other aggravating factors apply.># Other aggravating
factors include if the perpetrator is the caretaker of the child, or
if the crime is committed by more than one person.5!5
Between ages 12 to 14, the sexual offense is called seduction,
and a distinction is made as to the heterosexual or homosexu-
al nature of the crime. In case of heterosexual activity, all
offenders are to be punished; in case of homosexual activity,
only offenders over 18. The punishment 1s between one to five
years of imprisonment. In case of homosexual activity,
attempted seduction is also punishable with up to three years of
imprisonment.>* Being the caretaker of the child is an aggra-
vating factor.>” Punishment of up to three years of imprison-
ment applies to same-sex activity (sodomy in the law)
involving a person under 18 if the other one is over 18, regard-
less of consent.5® “Sodomy” committed by force or direct
threats, or using the survivor’ incapacity for defense or for the
manifestation of will for the act is a felony, and is punishable
with imprisonment from two to eight years. The punishment
1s imprisonment from five to ten years if the minor is under 12
years of age and can be higher if he or she is under the educa-
tion, supervision, care or medical treatment of the perpetrator;
or if several people sodomize the child on the same occasion,
knowing about each other’s acts.>” Inducing a person under
age 14 to have sexual intercourse or to fornicate with another
person is also a felony. It is punishable with imprisonment from

one to five years.520

D. EDUCATION AND ADOLESCENTS

According to the Public Education Act, education is compul-
sory for every child, starting at age six until the end of the
school year in which the child turns 162! For children starting
school in the school year of 1998-1999 or thereafter, the dura-
tion of compulsory education will end in the school year in
which they turn 18.522 The student (and, if she or he is still a
minor, her or his parent) may apply for exemption under this
rule after age 16523 Hungary has ratified and enacted the Inter-
national Convention on the Elimination of All Forms of Dis-
crimination in Education,52* which prohibits discrimination
based on sex. The Public Education Act further reinforces the
prohibition.52> Nonetheless, a reality of Hungarian society is

overt discrimination against Roma children.520

E.SEX EDUCATION

There is neither a general overall policy, nor a unified practice,
regarding sex education for adolescents in Hungary. The
National Basic Education program contains a sex education and
family planning curriculum to be completed by students in the

10th grade.>?” Civic organizations and individual programs of
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some institutions conduct work in this field. Many of these pro-
grams focus on other topics as their central theme (such as
AIDS prevention, sexual abuse of children, drug abuse etc), and

touch upon sex education only as related to these themes.

F.TRAFFICKING IN ADOLESCENTS

There are no statistics about the number of young women
trafficked out of Hungary, but the legislature has responded to
the growing concern about trafficking, As of March 1, 1999,
both trafficking in persons and depriving a person of personal
freedom is a crime.® The latter is punishable by imprison-
ment of two to eight years. If it is committed against a minor
under age 18, it is punishable with five to ten years of impris-
onment.>? Trafticking is generally punishable with up to three
years of imprisonment, but up to five years if committed
against a minor under age 18, and the penalty may increase up
to 15 years if aggravating circumstances apply.330

Hungary is a party to the New York Convention on the
Prohibition of Trafticking in Persons and Sexual Exploitation,
which prohibits the direct punishment of prostitutes. In cases
of soliciting or pandering, the punishment is up to three years
of imprisonment or more if a person involved was under age
18. Producing pornography is likewise a felony and is punish-

able with imprisonment between two to eight years.>!

NOTE ON SOURCES

The information in this chapter is drawn from primary sources
of law in Hungarian and secondary sources in Hungarian and
English. All primary sources of national law are in Hungarian.
Unless otherwise noted, they are available in JURIX, at
<http://www.spiderwebhu/> and at <www.mkogy.hu>
(Information System of the Hungarian National Assembly.
Unofticial and official English translations of some laws, regu-
lations and Constitutional Court decisions are on file with The
Center for Reproductive Law & Policy. The chapter conforms
to THE BLUEBOOK (16th ed. 1996). Blue book footnote
style may show variations due to production incompatibilities

with certain character fonts.

GLOSSARY OF ABBREVIATED TERMS

MK.: Hungarian Gazette

A MAGYAR KOZTARSASAG ALKOTMANYA: Consti-
tution of the Hungarian Republic

PTK.: Civil Code

BTK.: Criminal Code

CSJT: Act on Marriage, Family and Guardianship

MT.: Labor Code

PP.:: Code of Civil Procedure
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155. Government Decree 217/1997 to Implement Act LXXXIII 0f 1997 on Services Provid-
ed by Mandatory Health Insurance, art. 2.

156. Id. art. 2(1).

157. The list of free services available without referral is regulated by art. 2 of the Govern-
ment Decree 217/1997 to Implement Act LXXXIIT of 1997 on Services Provided by Manda-
tory Health Insurance.

158.5/1995. (11.8) NM rendelet a korzeti védéndi szolgdlatrdl [Ministry of Welfare Decree
on Services Provided by Mother and Child Health Nurses| JURIX).

159.1992. évi LXXIX. torvény a magzati élet védelmérol [Act LXXIX 0f 1992 on the Pro-
tection of Fetal Life], art. 8 JURIX).

160. According to training experiences of NaNE! (NOK A NOKERT EGYUTT AZ
EROSZAK ELLEN [WOMEN WORKING WITH WOMEN AGAINST VIO-
LENCE]), MCH nurses are often ignorant of the realities of domestic violence, or hold very
traditional views of the roles in the family. In recent years the National Association of MCH
Nurses became more open to learn about these issues.

161. FINANCE MINISTRY, INFORMATION ON THE CHANGES OF THE BUD-
GETARY APPROPRIATIONS OF THE GENERAL GOVERNMENT SYSTEM BY
FUNCTION AND ON THE INTERNATIONAL PRACTICES OF MEDIUM
TERM BUDGETING (visited Mar. 22, 2000) <http://www.meh.hu/default.htm>. Cur-
rent exchange rate is 271 HUF per US dollar (average exchange rate). MAGYAR
NEMZETI BANK (visited July 22, 2000) <http://www.mnb.hu/index-a.htm>.

162. The scope of close relatives is defined by art. 685(b) of the 1959. évi IV. Torvény a
Magyar Koztarsasag Polgéri Torvénykonyvérdl [Act IV of 1959 on the Civil Code of the
Republic of Hungary] [PTK.] JURIX) (official English translation on file with the Cen-
ter for Reproductive Law & Policy). Regarding the question of eligibility for health services,
common-law partners are considered close relatives.

163. 1997. évi LXXX. torvény a tarsadalombiztositds ellatdsaira és a magannyugdijra
jogosultakrol, valamint e szolgaltatdsok fedezetérol [Act LXXX of 1997 on Eligibility for
Services Provided by the Social Security and on Private Pensions], art. 16(1) (a)-(0) JURIX).
164. Id. art. 39(2).

165. A kotelezd egészségbiztositds elldtdsairdl szo16 1997. évi LXXXIIL. torvény végre-
hajtasara kiadott 217/1997. (XII. 1.) Korm. rendelet [Government Decree 217/1997 to
Implement Act LXXXIII of 1997 on Services Provided by Mandatory Health Insurance],
art. 19(1) JURIX); MINISTRY OF ECONOMIC AFFAIRS, INVESTORS' HAND-
BOOK, PART 'V (visited Mar. 22, 2000) http://www.gm.hu/investor/e/imp-1.htm.

166. Id. art. 34(2). “Income” is the amount the policy-holder specifies, but it may not be less
than the fixed minimum wage at the time of the agreement. (The minimum wage is cur-
renly HUF 22,500, approximately USD $90)

167. Government Decree 217/1997 to Implement Act LXXXIII 0f 1997 on Services Provid-
ed by Mandatory Health Insurance, art. 2.

168. 1997. évi CLIV. torvény az egészségiigyrdl [Act CLIV of 1997 on Public Health
Care], art. 88(2)(ba) JURIX).

169, Id. art. 83(2)(bb).

170. Id. art. 88(2)(bc).

171. Government Decree 217/1997 to Implement Act LXXXIII 0f 1997 on Services Provid-
ed by Mandatory Health Insurance, art. 7(2).

172. Id. art. 7(9).

173.1997. évi LXXXIIL torvény a kotelezd egészségbiztositas ellatasairdl [Act LXXXI-
I 0f 1997 on Services Provided by Mandatory Health Insurance], art. 18(6) JURIX).

174. The complete list is set forth by 46/1997. (XII. 17.) NM rendelet a kotelezs egészség-
biztositas terhére igénybe nem vehetd ellatisokrdl [Ministerial Decree NM No. 46/1997
(XII. 17) on Services Not Provided under Mandatory Health Insurance] (JURIX). Possible
correctional surgery after birth would almost invariably fall under the first category accord-
ing to current Hungarian practice.

175. These include, for example, services for pregnant women, or preventive and obligatory
immunization provided by the state, or services partly subsidized, like dental plates for
minors, but they also include services besides the general care required by the patient. Act
LXXXIII 0f 1997 on Services Provided by Mandatory Health Insurance, arts. 18(5), 23.
176. 284/1997. (XII. 23) Korm. rendelet a téritési dij ellenében igénybevehet§ egyes
egészségligyi szolgaltatdsok téritési dijardl [Government Decree 284/1997 on Payment of
Fees for Certain Medical Services], app. 1 JURIX). At 2000 HUF (USD $7), the cost is pro-
hibitive for most women. See infra Domestic Violence.

177. 1997. évi CLIV. torvény az egészségligyrdl [Act CLIV of 1997 on Public Health
Care], arts. 115(3), 116(1) JURIX).

178. Id. art. 117.

179 Down to the number of toilets and closets for medicines.

180. The regulated facilities are hospitals; specialized hospitals; other institutions with
overnight facilities; departments; wards; outpatient care; specialized polyclinics; specialized
outpatient care (provided by hospitals); specialized services outside of hospitals, polyclinics
or home-care; independent institutions providing regular but not medical care; independent
wards with the same profile; home-care; waking departments; hospital pharmacies.
21/1998. (V1.3.) NM rendelet az egészségiigyi szolgaltatast nyidjté egyes intézmények
szakmai minimumfeltételeirSl [Decree of the Welfare Ministry on Minimal Conditions for
Health Care Providers] (JURIX).

181.36/1996. (II1.5.) Korm. rendelet az egészségiigyi felsGoktatds alapképzési szakjainak
képesitési kovetelményeirSl [Government Decree on Medical Higher Education and
Requirements for Training] (JURIX).

182. 11/1998. (XII.11.) EiiM rendelet az egészségiigyi fels6foku szakiranyu sza-
kképzésrol és tovabbképzésrél [Health Ministry Order on Higher Specialized Profession-
al Training] JURIX).

183. Id.; 28/1998. (VI.17.) NM rendelet az egészségiigyi szakdolgozok tovabbképzésének
szabalyairdl [Decree of the Welfare Ministry on Continuing Education of Ancillary Health
Workers| (JURIX).

184. HUNGARIAN CENTRAL STATISTICAL OFFICE, MAJOR. ANNUAL FIG-
URES, supra note 146, tbl. 607 Public Health.

185. 1997. évi CLIV. torvény az egészségiigyrdl [Act CLIV of 1997 on Public Health
Care], art. 104 JURIX).

186. 40/1997. (IIL.5.) Korm. rendelet a természetgy6gydszati tevékenységrdl [Govern-
ment Decree on Alternative Medicine| (JURIX).

187 11/1997. (V.28.) NM rendelet a természetgyogyaszati tevékenység gyakorldsanak
egyes kérdéseirdl [Welfare Ministry Order on Some Questions Related to Alternative
Medicine| (JURIX).

188. Id. app. 1 (giving the full list).

189, Id. art. 5.

190. Government Decree 40/1997 (I11. 5) on Alternative Medicine, art. 4(7).

191. 1997. évi CLIV. torvény az egészségiigyrdl [Act CLIV of 1997 on Public Health
Care], art. 108(1) JURIX).

192. Id. art. 111 (1), (5).

193. Id. art. 112 (1).

194. Id. art. 112 (9). Professional training and formal requirements are regulated by 36/1996.
(I11.5) Korm. rendelet az egészségiigyi felsGoktatds alapképzési szakjainak képesitési
kovetelményeirdl [Government Decree on Medical Higher Education and Requirements
for Training] (JURIX); 113/1996. (VIL.23) Korm. rendelet az egészségiigyi szolgaltatds
nydjtasara jogosité miikodési engedélyekrdl [Government Decree on the Authorization
of Health Institutions] JURIX); 11/1998. (XII.11.) EiiM rendelet az egészségiigyi fels6-
foku szakiranyu szakképzésrdl €s tovabbképzésrdl [Health Ministry Order on Higher
Specialized Professional Training] (JURIX). None of these specify, however, what are the
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exact grounds for revocation of license in case of ethical or professional malpractice.

195. Act CLIV 0f 1997 on Public Health Care, art. 113 (1) (a) - (d).

196. 14/1998. (X1I.11.) EiiM rendelet a kérhazi etikai bizottsagokrdl [Ministry of Health
Order on the Ethical Committees at Hospitals], art. 9 (2) (JURIX).

197. Id. art. 7 (7).

198. 1978. évi IV. Torvény a Biintetd Torvénykonyvrdl [Act IV of 1978 on the Criminal
Code] [BTK.], arts. 171 (endangering the life, physical integrity or health within the sphere
of occupation - medical malpractice), 173/A - 173/1 (JURIX) (official English translation on
file with The Center for Reproductive Law & Policy).

199 Id. art. 171(1).

200. Id, art. 171(2).

201. Id. art. 171(3). The fourth paragraph of the article criminalizes abuse of firearms when
their use is related to an occupation.

202. Id. art. 173/A.

203. Id. art. 173/B.

204. Id. art. 173/C.

205. Id. art. 173/D.

206. Id. art. 173/E - 173/ G. These provisions basically prohibit all forms of cloning for any
reason.

207. Id. art. 173/H. This article deals with interventions performed without consent.

208. Id. art. 173/1 (prohibiting the unlawful obtaining and any kind of sale of all parts of the
human body from genes to the whole body).

209, Id. arts. 173/B, 173/E, 173/F, 173/ G, 173/1. Attempts are either misdemeanors punishable
by up to two years, or crime in themselves, punishable by up to three years imprisonment.
210. Id. art. 173/A (2) (if the intervention produces change in the gene-stock of the person,
fetus or embryo).

211. Id. art. 173/1 (2).

212. Id. art. 173/1 (3). This provision was created as a tool against organized crime.

213. PTK. arts. 339-346, 348-350, 355-360.

214. 1997. évi CLIV. torvény az egészségligyrdl [Act CLIV of 1997 on Public Health
Care, arts. 125 - 128 (JURIX).

215. Id. arts. 129-130.

216. Id. arts. 134-135.

217. Id. arts. 136-137.

218. Id. art. 138.

219 In the Hungarian legal system the burden of proof is shifted in cases of negligence,
which means that the defendant (public hospital or private doctor) has to prove that its
action was not negligent. A nation-wide survey published in 1997 concluded that the most
frequent cases of malpractice were gynecology and obstretics cases. JUDIT SANDOR,
GYOGYITAS ES ITELKEZES [CURE AND SENTENCE] 237 (1997).

220. PTK. art. 345.

221. 1998. évi XXVIL torvény a géntechnoldgiai tevékenységrél [Act XXVII on the
Regulation of Genetic Technology], art. 27 (JURIX).

222. PTK. arts. 355-360 (regulating loss or permanent change of income, taking into
consideration future foreseeable changes, the situation of dependents on the aggrieved
person, etc).

223. Out of court settlements were introduced in 1997 Until then, the only form of redress
for malpractice victims was to sue hospitals. Gusztav Kosztolanyi, Operation Successful, Patient
Dead - The Crisis in the Hungarian Health Service, CENTRAL EUROPE R EVIEW, Vol. 1, No.
16, Oct. 11, 1999 (visited Mar. 26, 2000)
csardas16.html>.

224. 1997. évi CLIV. torvény az egészségiigyrdl [Act CLIV of 1997 on Public Health
Care], art. 5 JURIX).

225. Id. art. 26.

226. Id. arts. 6 - 9.

227, Id. art. 10.

228. Id. art. 11.

229 Id. art. 12.

230. Id. arts. 13, 14

231. Id. arts. 15 - 19.

232. Id. arts. 20 - 23.

233. Id. art. 24.

234 Id. art. 25.

235. Id. arts. 189 - 201.

236. Id. arts. 30-34. The Patients’ Rights Representative works within the framework of the

<http://www.ce-review.org/99/16/

National Population Health Services, and may not be an employee of the hospital which

offers services to the patients he or she represents. Id. art. 31 (1), (2). A civil organization,

SZOSZOLO [Foundation for Patients’ Rights] conducted a pilot study to develop methods
of patients’ rights advocacy. The patients’ rights representatives of the foundation worked in
15 health care institutions in Hungary. This program served as a model for the recently
launched national system for the patients’ rights representation.

237 Id. art. 156 (5)(b), 156 (3)(c).

238. Id. art. 156 (6).

239, Id. art. 156 (4).

240. AMAGYAR KOZTARSASAG ALKOTMANYA art. 54(1).

241. Id. art. 70D.

242. PTK. arts. 76 (listing violations of inherent rights, of which injury to body or health is
one), 75 (3) (stipulating that “inherent rights shall not be deemed violated by conduct that
is approved by the holder of the rights, provided the granting of such approval is not in vio-
lation or breach of the interests of society. A contract or unilateral statement that otherwise
restricts inherent rights is null and void.”).

243,1997. évi CLIV. torvény az egészségiigyrdl [Act CLIV of 1997 on Public Health
Care], arts. 15 -17, 20 - 23 (JURIX).

244. BTK. art. 22(e).

245, Id. art. 22(g).

246. Act CLIV 0f 1997 on Public Health Care, art. 20. If the refusal would endanger the life
or health of others, the refusal of life maintaining treatment will be allowed only if the ill-
ness is incurable and would lead to death in a short time, even with the proper available med-
ical treatment. The refusal must be authorized by a committee of three doctors. The refusal
has to be requested again three days later. If the refusal would likely entail serious or perma-
nent deterioration in the patient’s condition, such refusal must be made in the presence of
two witnesses. The refusal to undergo life preserving or life saving intervention will not be
accepted if the patient is pregnant and is likely to be able to carry the pregnancy (art. 20(6)).
247.117/1998. (V1.16) Korm. rendelet egyes egészségligyi ellitasok visszautasitisinak részletes
szabélyair6l [Government Decree on Detailed Rules of Refusal of Certain Health Services|,
arts. 1,3, 5,7, 8 JURIX).

248. Act CLIV 0f 1997 on Public Health Care, art. 13 (1)-(8).

249, Id. art. 14 (3).

250. 11/1997. (V.28.) NM rendelet a természetgy6gyaszati tevékenység gyakorlasanak
egyes kérdéseirdl [Decree of the Welfare Ministry Order on Some Questions Related to
Alternative Medicine], art. 2(1) (JURIX).

251. Act CLIV of 1997 on Public Health Care, arts. 119 -130.

252. Id. art. 119 (3) (b), (ca).

253. Id. art. 126 (3).

254 Id. art. 125.

255. Id. art. 28; 14/1998. (XI1.11) EiiM rendelet a kérhazi etikai bizottsdgokrol [Ministry of
Health Order 14/1998 (XIL. 11) on the Ethical Committees of Hospitals], art. 6 JURIX)
(specifying that the patient must be notified of her/his right to turn to the Ethical Com-
mittee while staying in the hospital).

256. Act CLIV 0f 1997 on Public Health Care, art. 29 (2).

257. UNICEE, THE STATE OF THE WORLD'S CHILDREN 1999 at 111, tbl.5 (1999)
[hereinafter THE STATE OF THE WORLD'S CHILDREN].

258. WORLD BANK, BASIC DEMOGRAPHIC DATA: HUNGARY (visited
Mar. 25, 2000) <http://genderstats.worldbank.org> [hereinafter BASIC DEMOGRAPH-
IC DATA].

259 THE STATE OF THE WORLD'S CHILDREN, supra note 257, at 111, tbl.5. The rate
has remained constant in the last twenty years . BASIC DEMOGRAPHIC DATA, supra
note 258.

260. THE STATE OF THE WORLD'S CHILDREN, supra note 257, at 111, tbl.5.

261. BASIC DEMOGRAPHIC DATA, supra note 258.

262. WORLD BANK, SUMMARY GENDER PROFILE: HUNGARY (visited Mar. 25,
2000) <http://genderstats.worldbank.org>.

263. Tamas S. Kiss, Government Looking to Boost Population, BUDAPEST SUN, Mar. 30, 2000
(visited Apr. 3, 2000) <http://www.budapestsun.com>.

264. GOVERNMENT PROGRAMME FOR A CIVIC HUNGARY, supra note 109.
265. As mentioned earlier, Act LXXXIV 0f 1998 on Support for Families regulates the types
of support. One of the types - support for child raising - is only available if there are three
or more children in the family, and the youngest is less than eight years old. 1998. évi
LXXXIV. térvény a csaladok taimogatasardl [Act LXXXIV on Support for Families], art.
23 JURIX).

266. SZOCIALIS ES CSALADUGYI MINISZTERIUM [MINISTRY OF SOCIAL
AND FAMILY AFFAIRS], CSALADPOLITIKAI KONCEPCIO [FAMILY POLICY
CONCEPT] (visited Mar. 25, 2000) <http://www.meh.hu/szcsm/csalad/index.html>.
The Project is still in a planning-phase, and may be slightly modified until finalization.
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Hopefully, the normative language (like “whole” and “broken” families) will indeed be
changed. The content and main goals, however, are unlikely to be substantially altered.
267. AIDS or war, or other extreme factors are not applicable here.

268. See below Labor Rights.

269 5/1995. (I1.8.) NM rendelet a korzeti védéndi szolgélatrdl [Ministry of Welfare
Decree on Services Provided by Mother and Child Health Nurses] (JURIX) .

270. 130/1995. (X.26.) Korm. rendelet a Nemzeti alaptanterv kiaddsar6l [Government
Decree 130/1995 on the Issuance of the National Basic Educational Program] (as amended
by Government Decree 100/1997. (V113)) JURIX).

271. Hungary also attempted to regulate surrogacy. Before 1997, there was no legal provision
for surrogacy. In 1997 Parliament adopted legal provisions that would have allowed altruis-
tic forms of surrogacy between relatives, forbidding any commercial benefit. The application
of these provisions was postponed until 2000. In 1999, however, a new law came into force:
1999. évi CXIX. torvény az dllamszervezetre vonatkozo egyes torvények, tovabba az
ingatlan-nyilvantartasrol, az egészségiigyrdl, valamint a haldszatrol és a horgdszatrol
52016 torvények médositasardl [Act CXIX of 1999 Amending Acts on State Administra-
tion and Land Registry, Health Care and Fishing] (visited Apr. 3, 2000) <http://www.ker-
szov.hu>. This Act no longer mentions surrogacy among reproductive health care services.
272. AMAGYAR KOZTARSASAG ALKOTMANYA art. 15,

273, Id. art. 66 (2).

274.1997. évi CLIV. torvény az egészségiigyrdl [Act CLIV of 1997 on Public Health
Care, art. 41 (JURIX).

275. Id. art. 86; Act LXXXIII of 1997 on Health Insurance regulates that newborn infants
are entitled to preventive screening and development examinations (art. 10 (1)(a)), fetuses are
entitled to medically justified intrauterine treatment, while insured women are entitled to
birth services at hospitals, medically necessary abortion, and medically necessary treatment
of infertility (art. 15). 1997 évi LXXXIIL torvény a kételezd egészségbiztositis ellatisairol
[Act LXXXIII of 1997 on Services Provided by Mandatory Health Insurance], arts. 10-17
(JURIX);3/1992. (XI1.23.) NM rendelet a terhesgondozasrdl [Welfare Ministry Order
on Pre-natal Care] (JURIX) (regulating in detail the extent and content of cooperation
required by pregnant women, MCH nurses and doctors, and the tasks the health care pro-
fessionals have to carry out).

276.1998. évi LXXXIV. torvény a csalddok timogatasarol [Act LXXXIV on Support for
Families|, art. 29(1)(a) JURIX).

277.1997. évi CLIV. torvény az egészségiigyrdl [Act CLIV of 1997 on Public Health
Care], art. 11(5) JURIX).

278. Communication from NaNE! (on file with the Center for Reproductive Law &
Policy).

279 Anecdotal evidence puts the current rate at around HUF 20000 (approximately USD
$80) - 20 dollars less than the official monthly minimum wage. The evaluation of such pay-
ment is not uniform: according to the Ethical Code of the Chamber of Doctors, and accord-
ing to the Commentary to the Civil Code, it is not illegal, but some lawyers pointed out that
it is. In any case, paying “gratitude money” is so common, that it is built in to the calcula-
tion of the wages of doctors and other health care workers. Kosztolanyi, supra note 223,
280. See Beata Pal, Unsolicited Advice, BUDAPEST SUN, Mar. 2, 2000 (visited Mar. 26,
2000) <http://www.budapestsun.com>.

281. One of these is heavily “anti-choice,” the other does not accept foster parents who are
not married, though this latter is very reliable. For links to some NGOs see
<http://www.tfk.elte.hu/hirnok/kozelet/ civil/ civil. html>.

282. INTERNATIONAL PLANNED PARENTHOOD FEDERATION, COUNTRY
PROFILE: HUNGARY (visited Mar. 26, 2000) <http://www.ippf.org/regions/coun-
tries/hun>.

283, Pal, supra note 280.

284 Id.

285. Zoltan Borthaiser & Attila Kereszturi, Reproductive Health in Hungary (visited Mar. 26,
2000) <http://matweb.hcuge.ch>.

286. Géda Szamosi, Getting Tough with Delicate Problem, BUDAPEST SUN, Jan. 28, 1999
(visited Mar. 26, 2000) <http://www.budapestsun.com>.

287. New Teen Clinics Open to Combat Abortion, BUDAPEST SUN, May 20, 1999 (visited Mar.
26, 2000) <http://www.budapestsun.com>.

283. MAGYAR GYOGYSZERKONYV [HUNGARIAN REGISTRY OF MEDI-
CINES].

289, Several practicing OB/GYN specialists interviewed by NaNE! have never used this
possibility. Communication from NaNE! (on file with The Center for Reproductive Law
& Policy).

290. ABORTION IN LAW, HISTORY AND RELIGION (visited Mar. 26, 2000)
<http://www.cbctrust.com/abortion.html#25>.

291. 14/1984. (XI1.28.) EiiM rendelet a méhen beliili fogamzasgatlé eszkoz alka-
Imazasarol és forgalomba hozatalardl [Ministry of Health Order on Intra-Uterine Instru-
ments and Contraception] (JURIX).

292. Except for condom use, contraception is considered to be the responsibility of women.
293.1998. évi XXV . torvény az emberi felhasznalasra keriil6 gy6gyszerekrdl [Act XXV
of 1998 on Use of Pharmaceutical Products], arts. 4(a), 5(1) (visited Mar. 26, 2000)
<http://www.spiderweb.hu>.

294. Id. art. 5(3).

295. 13/1987. (VIIL19.) EiiM rendelet a gy6gyszerkészitmények torzskonyvezésérol és
a torzskonyvbe bejegyzett gydgyszerkészitmények forgalomba hozatalardl [Ministry of
Health Order on the Registration and Circulation of Pharmaceutical Products], art. 3
(JURIX).

296. Act XXV 0f 1998 on Pharmaceutical Products, art. 4 (w).

297. 8/1987. (VIL.28.) EiiM rendelet a VII. kiaddsi Magyar Gyogyszerkonyv hataly-
baléptetésérdl [Ministry of Health Order on the Hungarian Registry of Medicines], art.
3(2) JURIX).

298.1997. évi LVIIL torvény a gazdasagi reklamtevékenységrdl [Act LVIII of 1997 on
Business Advertising Activity] JURIX) (unofficial English translation on file with The
Center for Reproductive Law & Policy); 24/1997. (VIIL.14.) NM rendelet az embergy6-
gydszatban hasznalatos gyégyszerek, illetve a gyogyszernek nem mindsiilégydgyhatasi
készitmények reklamozdsardl és ismertetésérdl [Welfare Ministry Order on the Adver-
tisement of Medicines and Medicinal Products] JURIX). Art. 5 (1)(a) of Act LVIII of 1997
generally prohibits advertising targeted at children if it may harm their physical, intellectu-
al or moral development, while paragraph 2 of the same article prohibits advertising if it may
harm the physical, intellectual or moral development of children, including in particular
advertising which shows children in dangerous or violent situations or in situations with
sexual emphasis.

299, Act LVIII 0f 1997 on Advertising, art. 9(1): “With the exception of advertising of phar-
maceutical products for professional purposes (hereinafter referred to as: representation of
pharmaceuticals), pharmaceuticals sold in pharmacies exclusively on a physician’s prescrip-
tion, or licensed for use exclusively in health institutions for hospitalized patients, or procur-
able exclusively by physicians’ surgeries or welfare centers may not be advertised.”; Ministry
of Welfare Order 24/1997 on Advertisement of Medicinal Products, art. 2(2).

300. Ministry of Welfare Order 24/1997 on Advertisement of Medicinal Products, art. 3(2).
301 Id. art. 4 (1)-(4).

302. Stanley K. Henshaw et. al, Recent Trends in Abortion Rates Worldwide, FAMILY PLAN-
NING PERSPECTIVES, Vol. 25, No. 1, March 1999 (visited Mar. 27, 2000)
<http://www.agi-usa.org>.

303. Borthaiser & Kereszturi, supra note 285, app. 2.

304. Pal, supra note 280.

305. New Teen Clinics Open to Combat Abortion, supra note 287.

306. Pal, supra note 280.

307. 1992. évi LXXIX. torvény a magzati €let védelmérdl [Act LXXIX of 1992 on the
Protection of Fetal Life] (JURIX).

308. 32/1992. (X11.23.) NM rendelet a magzati €let védelmérél szo16 1992. évi LXXIX.
torvény végrehajtasardl [Welfare Ministry Order on the Implementation of Act LXXIX
0f1992] JURIX).

309 48/1998. (XI. 23.) AB hatarozat [Constitutional Court Decision], Magyar KozIony
[Hungarian Gazette] [MK.] No. 105/1998 (JURIX).

310. The first sentence of art. 29(4) of Law II of 1972 on Health established that “termina-
tion of pregnancy is permitted only in circumstances prescribed by law and in the manner
set forth by regulations.” 1972. évi II. torvény az egészségiigyrdl [Act IT of 1972 on Health]
(JURIX). The law was implemented by Health Ministry Order 4/1973 (XIL 1) on the
Judgement of Application for Abortion, replaced by 76/1988. (XI. 3) MT rendelet [Council
of Ministers Order], implemented by 15/1988. (XII. 15) SZEM rendelet [Social and Health
Ministry Order|. These orders were declared unconstitutional by 64/1991. (XIL17) AB
hatirozat [Constitutional Court Decision| (JURIX) (English translation on file with The
Center for Reproductive Law & Policy).

311. Such as, for example, the fact that the woman was not married, or has been living sep-
arately from her husband for more than six months; if she was over 35; if she already had
two children; other social reasons; it was considered a medical indication if she had become
pregnant in spite of contraceptive usage.

312. Constitution Watch: Hungary, EEUR.CONST.REV, Vol. 8, No. 1-2, Winter/Spring 1999
(visited Mar. 27, 2000) <http://wwwlaw.nyu.edu/eecr>.

313, PTK. art. 10: “If it is necessary for the protection of a childs rights, particularly if there
is a conflict of interest between the child and its legal representative, a legal guardian must

be appointed before the child is born.” However, the Constitutional Court in both its deci-
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sions referred to the fact that the technical method by which the Civil Code provides a fic-
tional legal capacity is not sufficient for tackling the question of abortion. 48/1998. (XI. 23)
AB hatarozat [Constitutional Court Decision], MK. No. 105/1998 (JURIX).

314. Id.

315. 1992. évi LXXIX. torvény a magzati élet védelmérdl [Act LXXIX of 1992 on the Pro-
tection of Fetal Life], art. 6(1)(d) JURIX).

316. Id. art. 12(6).

317. Some petitioners argued that the 1992 law, which allowed the termination of pregnan-
cy in emergency situations, resulted in an unlimited right to abortions. Another petitioner
asked the Court to determine the fetus’ legal status. Petitions were based on various provi-
sions of the Constitution, such as the right to life (art. 54(1)), the obligation of the state to
protect fundamental rights (art. 8(1)), mothers’ rights to state aid and protection before and
after giving birth (art. 66(2)), the right to health (art. 70(d)), and the right to social security
(art. 70(e)). Finally, other petitioners claimed that the 1992 law did not comply with the prin-
ciples laid down by the Court in its 1991 decision. Constitution Watch: Hungary, supra note 312;
Constitutional Court Decision 48/1998. (X1.23) AB.

318. The human rights periodical FUNDAMENTUM played a crucial role by publishing
the petition of the pro-life association PACEM IN UTERO and inviting scholars to present
their opinion on the constitutional debate. In the summer of 1998, the journal dedicated a
special edition to the abortion debate. See FUNDAMENTUM. AZ EMBERI JOGOK
FOLYOIRATA [FUNDAMENTUM. THE HUMAN RIGHTS PERIODICAL] (vis-
ited July 25, 2000) <http://www.c3.hu/~indok/f/rtart.htm>.

319, Constitution Watch: Hungary, supra note 312.

320. A collective of civil organizations, as well as other civil organizations and individuals
independently, is currently lobbying for an amendment favorable for women. Communica-
tion from NaNE! (on file with The Center for Reproductive Law & Policy).

321. 1992. évi LXXIX. térvény a magzati élet védelmérdl [Act LXXIX of 1992 on the
Protection of Fetal Life], art. 6(1) JURIX).

322. In order to save the healthy fetuses, the number of fetuses may be reduced in cases of
multiple pregnancies, if one of the fetuses is seriously impaired. It is also allowed if all the
fetuses are healthy, but the reduction is necessary to protect the health of the mother and
enhance the chances of the fetuses. 1997. évi CLIV. torvény az egészségligyrdl [Act CLIV
0f 1997 on Public Health Care], art. 185(1), (2) JURIX).

323, Id. art. 6 (2).

324, Id. art. 6 (3).

325. Id. art. 6 (4).

326.32/1992. (X11.23.) NM rendelet a magzati élet védelmérdl sz616 1992. évi LXXIX.
torvény végrehajtasarol [Welfare Ministry Order on the Implementation of Act LXXIX
0f1992], art. 1 JURIX).

327. Act LXXIX 0f 1992 on the Protection of Fetal Life, art. 7 (2).

328. Welfare Ministry Order 32/1992 on the Implementation of Act LXXIX of 1992, app. 3.
329, Act LXXIX 0f 1992 on the Protection of Fetal Life, art. 7 (1).

330. Id. art. 8 (1).

331. Id. art. 8 (2).
332. Id. art. 9.
333, Id. art. 10 (2
334 Id. art. 10 (1
335, Id. art. 12 (1
336. Id. art. 12 (5
337 48/1998. (XI. 23) AB hatdrozat [Constitutional Court Decision], MK. No. 105/1998
(JURIX) .

338. Act LXXIX 0f 1992 on the Protection of Fetal life, art. 16 (1).

339, Welfare Ministry Order 32/1992 on the Implementation of Act LXXIX of 1992,
art. 13 (3).

340. Id. arts. 11,13 (1), (2).

341. BTK. art. 169 (1).

342. Id. art. 169 (2).

343, Id. art. 169 (3).

344, Id. art. 169 (2)(b).

345, Id. art. 169 (1).

346. Id. art. 169 (4).

347.1992. évi LXXIX. toérvény a magzati €let védelmérdl [Act LXXIX of 1992 on the
Protection of Fetal Life], art. 15 JURIX).

348. Concurring opinion of Judge Kilényi, Constitutional Court Decision 64/1991. (XIL.17)
AB (JURIX) (English translation on file with The Center for Reproductive Law & Policy).
349, 1997. évi CLIV. torvény az egészségiigyrdl [Act CLIV of 1997 on Public Health
Care, art. 187 (JURIX).

, (2)-

350. 25/1998. (VI.17.) NM rendelet a mivi meddévétételrsl [Ministry of Welfare Order
on Artificial Sterilization] (JURIX).

351. Act CLIV 0f 1997 on Public Health Care, art. 187 (1).

352. Ministry of Welfare Order 25/1998 on Artificial Sterilization, art. 2.

353. Act CLIV 0f 1997 on Public Health Care, art. 187 (2), (3).

354. BTK. art. 171.

355. Ministry of Welfare Order 25/1998 on Artificial Sterilization, art. 5.

356. Act CLIV 0f 1997 on Public Health Care, art. 187 (4).

357. Communication from NaNE! (on file with The Center for Reproductive Law
& Policy).

358. This fee is based on the list of the medical treatments fees issued by the National Health
Insurance Office.

359 Communication from NaNE! (on file with The Center for Reproductive Law
& Policy).

360. POCKETBOOK OF HUNGARIAN STATISTICS, supra note 145, at 83;
ORSZAGOS EPIDEMIOLOGIAI KOZPONT [NATIONAL EPIDEMIOLOGICAL
CENTER], BEJELENTETT AIDS-ES BETEGEK MEGOSZLASA A MEG-
BETEGEDES EVE ES NEMEK SZERINT [RECORD OF AIDS CASES BY YEAR]
(visited Mar. 28, 2000) <http://wwwisztaki.hu/cgi-bin/nm3 >.

36l. EUROPEAN CENTRE FOR THE EPIDEMIOLOGICAL MONITORING OF
AIDS, HIV/AIDS SURVEILLANCE IN EUROPE, Report No. 61, No. 1/1999, at 8-9, tbl. 1.
362. ORSZAGOS EPIDEMIOLOGIAI KOZPONT [NATIONAL EPIDEMIOLOGI-
CAL CENTER], A NYILVANTARTOTT HIV-FERTOZOTT SZEMELYEK
NEMENKENTI MEGOSZLASA A DIAGNOZIS EVE SZERINT [RECORD OF
HIV INFECTED INDIVIDUALS BY YEAR OF DIAGNOSTIC] (visited Mar. 28, 2000)
<http://wwwsztaki.hu/cgi-bin/nm3 >.

363. HIV/AIDS SURVEILLANCE IN EUROPE, supra note 361, at 16, tbl. 8.

364. Communication from NaNE! (on file with The Center for Reproductive Law
& Policy).

365. POCKETBOOK OF HUNGARIAN STATISTICS, supra note 145, at 80. The data
does not contain references as to the actual number of infected people or the rate of types
of disease.

366. STATISTICAL YEARBOOK OF HUNGARY 1997, supra note 149, at 194.

367, Id.

368. 1997. évi CLIV. torvény az egészségiigyrdl [Act CLIV of 1997 on Public Health
Care], arts. 60, 70 JURIX). This is spelled out in more detail in the two Ministry Orders
discussed below.

369 Id. art. 59(2).

370. Id. art. 25.

371. 18/1998. (V1.3.) NM rendelet a fert6z6 betegségek €s a jarvanyok megel6zése
érdekében sziikséges jarvanyiigyi intézkedésekrdl [Ministry of Welfare Order on Infec-
tious Diseases and on Necessary Measures for the Prevention of an Epidemic] (JURIX).
Some other ministry orders also relate to this topic, e.g. 7/1996. (VIL. 30.) HM-NM
egyiittes rendelet a katonai szolgalatra vald egészségi alkalmassag elbirdlasardl [Order
of the Ministry of Defence and the Ministry of Welfare on Suitability for Millitary Service]
(JURIX) (stating in art. 43 that students at military schools have to undergo HIV
screening).

372. Ministry of Welfare Order on Infectious Diseases 18/1998, art. 20 (1).

373, Id. art. 21 (2).

374 1d. art. 21 (1).

375. Id. art. 22.

376. Id. art. 24.

377.Id. art. 28.

378. Id. app. 2.

379.5/1988. (V.31.) SZEM rendelet a szerzett immunhidnyos tiinetcsoport terjedésének
meggitlasa érdekében sziikséges intézkedésekrdl és a szirdvizsgilat elrendelésérdl
[Order of the Social and Health Ministry Order on the Prevention of the Spread of AIDS
and Screening] (JURIX), last amended by Welfare Ministry Order 9/1998. (II1.20).

380. Id. art. 1.

381. Id. art. 11.

382. 1/1994. (NK 2.) NM utasitds a Nemzeti AIDS Bizottsagrol [Ministry of Welfare
Instruction on the National AIDS Committee] (on file with The Center for Reproductive
Law & Policy).

383. Id. arts. 1,2, 4 (2).

384. Programs funded included the launching of a “Sex Education Program’” by the Nation-
al Health Education Institute, the establishment of a hotline on basic information on
HIV/AIDS and screening. Communication from NaNE! (on file with The Center for
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Reproductive Law & Policy).

385. As a leading activist for sexual self-determination put it, by and large the current pro-
grams are more like threatening with AIDS (“Like selling condoms with a sign of skull and
crossbones”) than dispelling the myths surrounding it. Id.

386. See FORCED PROSTITUTION AND TRAFFICKING IN WOMEN (Lenke Fehér
& Judit Forrai eds., 1999).

387. Communication from NaNE! (on file with The Center for Reproductive Law
& Policy).

388. Marta Katona Soltész, Equal Rights of Men and Women, Human Rights in the Family, in
HUMAN RIGHTS IN HUNGARY 289 (1990).

389, 1952. évi IV, torvény a hazassagrol, a csaladrdl és a gyamsagrol [Act IV of 1952 on
Marriage, Family and Guardianship] [CSJT], art. 23 (JURIX).

390. PTK. art. 578/G.

391.14/1995. (I11.13) AB hatirozat [Decision of the Constitutional Court] (JURIX).

392. PTK. art. 685/A.

393. CSJT. art. 2.

394 Id. art. 10 (1) - (5). See below Marriage and Adolescents.

395. Id. arts. 17, 18.

396. Id. art. 1 (1).

397 PTK. art. 4.

398. CSJT art. 23 (1).

399 Id. art. 23 (2).

400. Id. art. 24.

401. Id. art. 26.

402.1991. évi LXIV. torvény a Gyermek jogairdl sz616, New Yorkban, 1989. november
20-4n kelt Egyezmény kihirdetésérdl [Act LXIV 0f 1991 on the Adoption of the 1989 New
York Convention on the Rights of Children] JURIX).

403. CSJT.art. 1 (2).

404 Id. art. 42 (1).

405. Id. art. 17 (1).

406. 1952. évi 1. torvény a polgari perrendtartasrol [Act I1I of 1952 on the Code of Civ-
il Procedure] [PP], arts. 276-292 (JURIX) .

407. CSJT. art. 18 (2) (a).

408. Id. art. 18 (2) (b).

409. Legfelsébb Birésag [Supreme Court], V. Polgéri elvi dontés a hazastarsi tartisra
valé érdemtelenségrél [Ruling No. V on Marital Support] JURIX); Legfelsébb Birdsag
[Supreme Court|, 17. szamu Irdnyelv a gyermek elhelyezésével kapcsolatos szempon-
tokrdl [Directive No. 17 on Guidelines on Child Custody| JURIX).

410. Supreme Court, Ruling No. V on Marital Support; Directive No. 17 on Child Custody.
As a result, if one of the spouses does not want to get divorced, or there is no agreement
between the parties as to the distribution of the property, divorce proceedings take between
two to five years. Communication from NaNE! (on file with The Center for Reproductive
Law & Policy).

411. CSJT. art. 69/A (2).

412. Id. art. 69/C (1), (2).

413. Communication from NaNE! (on file with The Center for Reproductive Law & Pol-
icy).

414. CSJT. art. 27 (1).

415. Id. art. 29, 30.

416. Id. art. 31 (2), (5).

417. Kommentar a Csjt. 27. §-hoz [Commentary to Art. 27 of the Family Code] (on file with
The Center for Reproductive Law & Policy).

418. PTK. art. 578/G (1).

419, Id.

420. The amount of “salary” paid by the state for this work is half of the fixed minimum
wage.

421. CSJT. arts. 31/A-31/E.

422. Id. art. 31/A (2). Even though the provision states this principle in relation to a court
decision which is contrary to the agreement of the parties, it is apparent from the other pro-
visions of this chapter of the Code (e.g. art. 31/A (3), (4)) and form the general clause in art.
1 (2) that the interest of the child(ren) is to be prioritized in general.

423.Id. art. 31/C (1).

424, Legfelsébb Birésag [Supreme Court], 17. szamu Irdnyelv a gyermek elhelyezésével
kapcsolatos szempontokrél [Directive No. 17 on Guidelines on Child Custody], pt. 3
(JURIX) (The Directive stresses that since “distribution of housework had gone through
essential changes with the majority of women working outside of the home, and since

ascribing all housework and duties around the children to one of the parties is a violation of

equal rights within marriage, therefore, any party - man or woman - who had proven his
or her ability to fulfil the duties toward the children is entitled, regardless of the age or sex
of the child, to claim custody rights with equal conditions.”).

425. CSJT. art. 71 (1).

426. Id. art. 72 (1).

427 1d. art. 72 (2).

428, Id. art. 72/B (1), (2).

429 Id. art. 74.

430. Id. art. 72/B (3).

431. PP, art. 287.

432. Communication from NaNE! (on file with The Center for Reproductive Law & Pol-
icy); 1997. évi XXXI. torvény a gyermek védelmérdl és a gydmiigyi igazgatdsrol [Act
XXXI of 1997 on the Protection of Children], art. 74 (JURIX); 149/1997. (IX.10) Korm.
rendelet a gyamhatdsagokrdl, valamint a gyermekvédelmi és gyamiigyi eljarasrol [Gov-
ernment Decree on Child Protection Authorities and Procedure], art. 27-30 JURIX).

433 PTK. art. 599

434, Id. art. 601 (1).

435. Id. art. 601 (2).

436. Id. arts. 607-610.

437 Id. arts. 578/G, 685/A.

438. AMAGYAR KOZTARSASAG ALKOTMANYA art. 70/A.

439.1992. évi XXII. torvény a Munka Torvénykonyvérdl [Act XXII of 1992 on the Labor
Code] [MT], art. 5(1) JURIX).

440. Id. art. 5 (2).

441. Id. art. 90 (1) (c).

442, Id. art. 138 (1).

443. Id. art. 138 (5).

444. KOZPONTI STATISZTIKAI HIVATAL [HUNGARIAN CENTRAL STATIS-
TICAL OFFICE], NUMBER OF UNEMPLOYED PERSONS, 1999 (visited Mar. 29,
2000) <http://wwwksh.hu>; HUNGARY IN FIGURES (visited Mar. 29 2000)
<http://wwwksh.hu>.

445. STATISTICAL YEARBOOK OF HUNGARY 1997, supra note 149, at 77-78, 87.

446. BIRKS SINCLAIR & ASSOCIATES LTD, NATIONAL SOCIAL SECURITY
LEGISLATION AND EU LAW ON EQUAL TREATMENT OF MEN AND
WOMEN IN HUNGARY, INTERIM REPORT q 3.1.9 (1999).

447 The first - and last - case successfully pursued was based on a discriminatory advertise-
ment in which both the sex and the age of the potential applicants were defined (only men
aged 25-35 were called to apply for the job). The case was tried by the Monor City Court,
in 1997/1998. The plaintiff — a woman aged 51 and supported by the Equal Opportunities
Secretariat of the Ministry of Welfare — won. The decision was interesting, because it was
based on the provisions of the Constitution, and it was the first time a regular court - not
the Constitutional Court - applied the Constitution directly to a case. However, the deci-
sion did elicit criticism, since, according to many lawyers, the Labor Code would also pro-
vide basis for such decision. Court Decision No. 3.P21.321/1997/13. See generally 4
FUNDAMENTUM: AZ EMBERI JOGOK FOLYOIRATA [FUNDAMENTUM.
THE HUMAN RIGHTS PERIODICAL] 1998, at 75-99, 158-159.

448. The Court decided that raising a child is in itself basis for early retirement and men and
women enjoy equal rights and have identical responsibilities with respect to raising children.
Consequently, no regulation may treat men disadvantageously in reference to these rights
and responsibilities. Decision of the Constitutional Court 32/1997 [V16] AB h, discussed in
Constitution Watch: Hungary, EEUR.CONSTREV, Vol. 6, No. 2 & 3, Spring/Summer 1997
(visited Apr. 3, 2000) <http://wwwlaw.nyu.edu/eecr>.

449. A MAGYAR KOZTARSASAG ALKOTMANYA art. 60 (1).

450. Id. art. 67 (2).

451. Id. art. 70/F (2).

452. Id. art. 70/].

453. Due to the recent amendment of the Public Education Act, the National Basic Educa-
tional Program has probably been superceded, but the consequences of the changes in the
law cannot yet be foreseen. FEHER KONYV A KOZOKTATASROL [WHITE BOOK
ON PUBLIC EDUCATION] (1999).

454. 1964. évi 11. torvényerejd rendelet az oktatdsban alkalmazott megkiilonboztetés
elleni kiizdelemrdl sz616 egyezmény kihirdetésérdl [Law Decree on the Application of the
International Convention on the Elimination of All Forms of Discrimination in Education]
(JURIX).

455.1993. évi LXXIX. torvény a kozoktatasrol [Act LXXIX of 1993 on Public Education]
(URIX) .

456. 1996. évi LXII. torvény a kozoktatasrdl szolé 1993. évi LXXIX. torvény
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modositasardl [Act LXII 0f 1996 on the Amendment of the Public Education Act] (JURIX)
457. See below Focusing on the Rights of a Special Group: Minors.

458. STATISTICAL YEARBOOK OF HUNGARY 1997, supra note 149, at 38.

459, KARAT COALITION FOR REGIONAL ACTION, REGIONAL REPORT ON
INSTITUTIONAL MECHANISMS FOR THE ADVANCEMENT OF WOMEN IN
THE COUNTRIES OF CENTRAL AND EASTERN EUROPE, PREPARED FOR
THE 43RD SESSION OF THE COMMISSION ON THE STATUS OF WOMEN 6
(1999).

460. Id.

461. See GOVERNMENT PROGRAMME FOR A CIVIC HUNGARY, supra note 109.
462. Id. at 7.

463, Id. at 17.

464. BTK. art. 197 (1).

465. Id.

466.1997. évi LXXIIL. térvény a Biintetd Torvénykonyvrol sz616 1978. évi IV. torvény
modositdsardl [Act LXXIII of 1997 for the Amendment of the Criminal Code], art. 22
(JURIX) .

467. BTK. art. 200.

468. Id. arts. 197 (2), 200 (2). The punishment is imprisonment between five to fifteen years
if the survivor of a gang rape or of a rape committed by teacher, supervisor or doctor is under
12 years of age (arts. 197(3), 200(3)).

469, Id. art. 199,

470. Id. art. 201(1).

471. In Hungarian there is no grammatical gender. The discriminatory nature of the differ-
ences in the age-limits in the crimes regulated in arts. 197,199 and 201 is currently criticized
by civic organizations. Five NGOs have submitted a request to the Ministry of Justice for the
amendment of the law. This request had not been taken into consideration during the recent
amendment of the Penal Code. However, the NGO called Habeas Corpus - Working Group for
the Freedom of Physical Integrity is currently working on a law-proposal which aims to radical-
ly change the whole section on “crimes against sexuality” in the Penal Code. The new chap-
ter would include, among others, the criminalization of sexual harassment, and the
elimination of all forms of discrimination based on sex. Also, it aims to give more protec-
tion to minors. Communication from NaNE! (on file with The Center for Reproductive
Law & Policy).

472. See NAGY-TOKAJL. A MAGYAR BUNTETOJOG ALTALANOS RESZE.
[THE GENERAL PART OF THE HUNGARIAN CRIMINAL LAW] 181 (1998).

473, BTK. art. 203 (1).

474, Id. art. 203 (2).

475. Id. art. 203 (3).

476. 1968. évi 1. torvény a szabalysértésekrdl [Act I of 1968 on Criminal Offences], art.
96/A (1) JURIX).

477.1997. évi XXXI. torvény a gyermek védelmérdl és a gyamiigyi igazgatdsrol [Act
XXXI 0f 1997 on the Protection of Children| (JURIX).

478 BTK. art. 170 (1).

479 Id, art. 170 (2).

480. Id. art. 170 (3).

481. Id. art. 170 (4).

482. Id. art. 170 (5).

483, Id. art. 170 (6).

484. Id. art. 170 (7). This is the case only for simple battery, for all other forms of aggravated
battery and assault the proceedings start ex officio.

485. According to the Hungarian legal system it would be possible to claim damages with-
in the criminal case, but lawyers rarely inform the clients about this possibility because crim-
inal judges are very reluctant to decide such claims. The other possibility would be to file a
civil suit for damages at the civil court, but this, too is rare due to the economic, psycholog-
ical and physical situation of the survivor of domestic violence. Communication from
NaNE! (on file with The Center for Reproductive Law & Policy).

486. A woman can have an examination free of charge at a hospital without filing a domes-
tic violence report [284/1997. (XII. 23) Korm. rendelet a téritési dij ellenében igénybeve-
hetd egyes egészségligyi szolgaltatasok téritési dijardl [ Government Decree 284/1997 on
Payment of Fees for Certain Medical Services], app. 1 (JURIX)], but most doctors do not
inform the women of this. Communication from NaNE! (on file with The Center for
Reproductive Law & Policy).

487 One national NGO, NaNE!, assists women who wish to leave abusive situations, but it
cannot meet the demand. The state has, at times, supported NaNE!s work by donating shel-
ters, but it is far from having an official program or policy to combat domestic violence.

Communication from NaNE! (on file with The Center for Reproductive Law & Policy).

488. Id.

489, KRISZTINA MORVAI, TERROR A CSALADBAN: A FELESEGBANTAL-
MAZAS ES A JOG |[TERROR IN THE FAMILY: WIFE BEATING AND THE LAW|
98 (1998). In another case, the court wrote: “The judicial confession of the offender (the hus-
band) and the contributing behavior of the victim (the wife) are mitigating circumstances.
Undoubtedly, the victim behaved in an unacceptable and provoking manner which could
justly call forth the anger of her husband. Of course, this behavior of the victim did not enti-
tle the offender to beat her as seriously as he did.”

490. Id. at 179-184. The author cites several court decisions displaying the extremely biased
evaluation of the courts. Reviewing the case of a husband who killed his wife in front of
their six year old daughter in a clearly premeditated manner, the court mentioned that it
cannot be overlooked that the offender committed his act on the basis of a family conflict.”
The author concludes that “no such grave crime seems to exist which will not be evaluat-
ed as less serious if it is a ‘family matter’”” Id. at 185.

491. This article bans, infer alia, discrimination on the grounds of gender, race, ancestry,
national origin, or religion, any unlawful restriction of personal freedom, contempt for or
insult to the honor, integrity, or human dignity.

492.1998. évi LXXXVIL. torvény a biintetd jogszabdlyok médositasarol [Act LXXXVII
0f 1998 Amending the Criminal Code], art. 43 JURIX). The amendment is effective as of
March 1, 1999,

493, BTK. art. 175/B.

494. For a brief analysis of the law see Gusztav Kosztolanyi, A Green Light to Red-Light Dis-
tricts, CENTRAL EUROPE REVIEW, Vol. 1, No. 22, Nov. 22,1999 (visited Mar. 30, 2000)
<WWW.ce-review.org>.

495. The target date set by different governments of Hungary of becoming a part of the EU
is somewhere between 2002-2006.

496. KOZPONTI STATISZTIKAI HIVATAL [HUNGARIAN CENTRAL STATIS-
TICAL OFFICE|, MAGYAR STATISZTIKAI EVKONYV 1998 [STATISTICAL
YEARBOOK OF HUNGARY], at 32 (1999).

497 The laws that most directly refer to the rights of children are: 1991. évi LXIV. térvény
aGyermek jogairdl sz616, New Yorkban, 1989. november 20-dn kelt Egyezmény kihird-
etésérdl [Act LXIV of 1991 on the Enactment of the New York Convention on the Rights
of Children], 1997. évi XXXI. térvény a gyermek védelmérél és a gyamiigyi igazgatds-
16l [Act XXXI of 1997 on the Protection of Children and Public Guardianship Manage-
ment] the Family Code; 149/1997. (IX.10) Korm. rendelet a gydamhat6sagokrol, valamint
a gyermekvédelmi és gyamiigyi eljarasrol [Government Decree No. 149/1997 (IX. 10) on
Public Guardianship Authorities and Child Protection Procedures| (all available in JURIX).
498. Act LXIV 0f 1991 on the Enactment of the New York Convention on the Rights of
Children, art. 3.

499. Such as the right to life, name and nationality, the right to live with his or her own
parents, the right to education, health, freedom of expression, right to protection from all
forms of physical or mental violence or other forms of abuse, from economic and sexual
exploitation, etc.

500. Communication from NaNE! (on file with The Center for Reproductive Law &
Policy).

501. INSTITUTE OF BEHAVIORAL SCIENCES, SEMMELWEIS MEDICAL UNI-
VERSITY & FOUNDATION VEGEKEN, [JOBB EGESZSEGET A NOKNEK
EGESZSEGMEGORZO PROGRAM 1998-AS FELMERES ELSO EREDMENYEI]
[FIRST RESULTS OF THE STUDY OF HEALTH PREVENTION PROGRAM:
BETTER HEAITH FOR WOMEN] (visited Mar. 31, 2000) <http://www.women-
health.net>.

502. For a recent and controversial case on teenage abortion see Abortion Ordeal,
BUDAPEST SUN, Jan. 27, 2000 (visited Mar. 31, 2000) <http://www.budapestsun.com>.
503. STATISTICAL YEARBOOK OF HUNGARY 1998, supra note 496, at 50-51. This is
somewhat contradictory with the provisions of the Family Code regarding age of first mar-
riage (see below Marriage and Adolescents).

504. 130/1995. (X.26.) Korm. rendelet a Nemzeti alaptanterv kiaddsardl [Government
Decree 130/1995 on the Issuance of the National Basic Educational Program| (as amended
by Government Decree 100/1997. (VI.13)) JURIX). As mentioned earlier, the Progranis
functioning is questioned by the newest amendment of the Public Education Act LXXIX
0f 1993,

505.26/1997. (IX.3.) NM rendelet az iskola-egészségiigyi ellatasrdl [Decree No. 26/1997
of the Ministry of Public Welfare on Health Education in Schools], app. 3 JURIX).

506. CSJT. art. 10 (1).

507 Id. art. 10 (2).

508. Id. art. 10 (4).

509 149/1997. (IX.10.) Korm. rendelet a gyamhat6sagokrol, valamint a gyermekvédel-
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mi és gydmiigyi eljardsrél [Government Decree on Public Guardianship Authorities and
Child Protection Procedures], art. 36 (JURIX).

510. This raises the debate over whether cultural differences are to be tolerated, or the laws
of the majority are to be enforced.

511, PTK. art. 12 (2).

512.1997. évi XXXI. torvény a gyermek védelmérdl €s a gyamiigyi igazgatdsrol [Act
XXXI 0f 1997 on the Protection of Children| JURIX).

513. BTK. arts. 197 (2) (a), 198 (2) (a).

514. Id.

515. Id. arts. 197 (2)(b), (c), 198 (2)(b), (c).

516. Id. art. 201 (1), (2).

517, Id. art. 201 (3).

518. Id. art. 199,

519 Id. art. 200.

520. Id. art. 201.

521.1993. évi LXXIX. torvény a kozoktatasrol [Act LXXIX 0f 1993 on Public Education],
art. 6 (1), (2) JURIX).

522. Id. art. 131 (1).

523. Id. art. 131 (2).

524. 1964. évi 11. torvényerejl rendelet az oktatasban alkalmazott megkiilonboztetés
elleni kiizdelemrdl sz616 egyezmény kihirdetésérdl [Law Decree on the Application of the
International Convention on the Elimination of All Forms of Discrimination in Education|
(JURIX).

525. Act LXXIX 0f 1993 on Public Education, art. 4 (7).

526. According to the report of the Ombudsman of National and Ethnic Minority Rights,
there is systematic discrimination against Roma children. The main method of discrimina-
tion is placing the Roma children into subsidiary schools (facilities for mentally disadvan-
taged children known for their extremely low standards) in a rate six to seven times higher
than placing the non-Roma children there. Children completing such schools have practi-
cally no other future than to work as unqualified workers in the most insecure and most
underpaid jobs. REPORT BY THE OMBUDSMAN FOR NATIONAL AND ETHNIC
MINORITY RIGHTS REGARDING THE COMPREHENSIVE SURVEY OF THE
EDUCATION OF MINORITIES IN HUNGARY - 1998 (visited Mar. 31, 2000)
<http://www.obh.hu/nekh/angol.ver/cases/u-index.htm >.

527.130/1995. (X.26.) Korm. rendelet a Nemzeti alaptanterv kiaddsarél [Government
Decree 130/1995 on the Issuance of the National Basic Educational Program] (as amended
by Government Decree 100/1997. (VL.13)) JURIX).

528.1998. évi LXXXVII. torvény a biintetd jogszabalyok médositasardl [Act LXXXVII
0f 1998 Amending the Criminal Code], art. 42 (JURIX).

529, BTK. art. 175 (2), (3)(e).

530. Id. art. 175/B (2)-(5). Other aggravating circumstances are: trafficking the person for
work, sex-work, depriving the trafticked person of her or his personal freedom, the traf-
ficked person is under the care of the perpetrator, or the perpetrator is a member of an orga-
nized crime.

531. Id. art. 195/A.
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Statistics

GENERAL

Population

® The total population of Lithuania is 37 million.!

mIn 1995, the proportion of the population residing in urban areas was estimated to be 72%.2
m Between 1995 and 2000, the annual population growth rate is estimated to be -0.3%.3

mIn 1999, the gender ratio was estimated to be 112 women to 100 men.*

Territory

m The territory of Lithuania is 25,213 square miles.

Economy

m In 1997, the gross national product (GNP) was USD $8.3 billion.¢

m In 1997, the gross domestic product (GDP) was USD $9,265 million.”

m Between 1990 and 1997, the average annual growth was —71%.8

m From 1990 to 1995, public expenditure on health was 5.1% of GDP.?

Employment

® Women comprised 50% of the labor force in 1997, compared to 48% in 1990.10
WOMEN’S STATUS

m In 1999, the life expectancy for women was 75.6 years, compared with 64.3 years for men.!!
m In 1997, the illiteracy rate among youth between the age of 15-24 was 0% for females and 0% for males.!?

m In 1999 gross primary school enrollment was 96% for girls and 100% for boys; gross secondary school enrollment was 85% for
boys and 88% for girls.!3

ADOLESCENTS

m20% of the population is under 15 years of age.!*

MATERNAL HEALTH

m Between 1995 and 2000, the total fertility rate is estimated at 143.15
m In 1999, there were 37 births per 1,000 women aged 15-19.6

m [n 1998, the maternal mortality ratio was 36:100000.7

m Infant mortality was at 13 per 1,000 live births. !

m 95% of births were attended by trained attendants.!
CONTRACEPTION AND ABORTION

m The contraceptive prevalence for any method (traditional, medical, barrier, natural) is estimated at 59%, and that for modern
methods at 20%.20

HIV/AIDS AND STis

mIn 1999 the estimated number of people living with HIV/AIDS was <500.2!

mIn 1999, the estimated number of women aged 15-49 living with HIV/AIDS was <100.22
B 1n 1999, the estimated number of children aged 0-14 living with HIV/AIDS was <100.23

m In 1999, the estimated cumulative number of AIDS deaths among adults and children was <1002+
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ithuania borders the Baltic Sea, Latvia, Belarus, Poland and

Russia.! With an ethnic composition of 80.6% Lithuanians,

87% Russians, 7% Poles, 1.6% Byelorussians and 2.1% other
ethnic groups, Lithuania is primarily Roman Catholic. Resi-
dents practice a smattering of other religions as well: Luther-
an, Russian Orthodox, Protestant, Evangelical Christian,
Baptist, Islam and Judaism. The official language 1s Lithuanian,
with Polish and Russian also spoken. According to July 1999
estimates, there are 3.58 million people living in Lithuania,
including approximately 1.9 million women.2 Lithuania gained
independence from the former Soviet Union on March 11,
1990 when the Supreme Council of the Republic of Lithuania
passed the Declaration of the Re-establishment of Lithuania’s
Independence.? A new Constitution was adopted by referen-
dum on October 25, 19924 with the first elections to Parlia-
ment (“Seimas”) held the same month, followed by the first
presidential election in January 1993.5 Recently, the nation has
taken a disciplined approach to market reform.

As of 1998, Lithuania has membership in 38 international
organizations,® including the Organization for Security and
Cooperation in Europe (OSCE), the United Nations,” the
Council of Baltic Sea States,® and the Council of Europe.?
Lithuania signed an Association Agreement with the European
Union (EU) in 1995, which went into effect in February
1998.10 It formally applied for EU membership in December

1995 and is currently awaiting admission. !

L. Setting the Sta%ie:.
the Legal and Political

The sovereignty of Lithuania rests in its people, who exercise
this power through democratically elected representatives.!2 Ref-
erenda are another way Lithuanians express their views regard-
ing significant issues of government. Referenda may be initiated
either by the Parliament or by at least 300000 eligible voters.!3

A.THE STRUCTURE OF NATIONAL GOVERNMENT

The Constitution divides state power among the legislative,

executive and judicial branches.*
Executive branch

The president of the republic is the head of state.!> The pres-
ident is elected by universal, equal, direct suffrage by secret bal-
lot for a term of five years and for no more than two
consecutive terms. ! The duties of the president are numerous:
determining basic foreign policy issues and, with the govern-
ment, implementing foreign policy; signing international
treaties and submitting them to Parliament for ratification;

appointing and removing, upon approval of the Parliament,

the prime minister; appointing or dismissing individual min-
isters upon recommendation of the prime minister; proposing
Supreme Court judicial candidates to the Parliament; naming
Court of Appeals judges with the approval of the Parliament;
appointing judges and chairpersons of district and local district
courts; proposing candidates for three Constitutional Court
judges to Parliament; imposing martial law and declaring states
of emergency; presenting annual reports to the Parliament
about domestic and foreign policies; and signing and promul-
gating laws enacted by the Parliament or referring them back
to Parliament.” The president must sign and officially pro-
mulgate laws and acts adopted by referendum. s To implement
his or her power, the president of the republic issues decrees
that are valid only when signed by the prime minister or an
appropriate minister.!”

The government consists of the prime minister and minis-
ters.20 The prime minister is appointed or dismissed by the
president with the approval of Parliament.2! Ministers are
appointed by the president on the nomination of the prime
minister.22 The government submits its program of activities to
Parliament and is empowered to act after Parliament approves
the program by a majority vote of sitting members.23

The duties of the executive branch of government include
administering the affairs of the country; ensuring state securi-
ty and public order;?* implementing laws and resolutions of
Parliament and decrees of the president;?> coordinating the
activities of the ministries; 2 preparing the national budget and
submitting it to Parliament, as well as executing the budget
and reporting on its implementation to Parliament;?” drafting
bills for submission to Parliament;28 and establishing and main-
taining diplomatic relations with foreign countries and inter-
national organizations.?

The Ministry of Health Care and Protection has a staff of
9639 and is in charge of supervising the state health care system
and managing the government’s patients fund, with a total
allocated expenditure of approximately 634 million Lithuanian
litas (USD $158.5 million).3!

Legislative branch

The legislative branch consists of a unicameral Parliament
or Seimas, which is composed of 141 representatives elected by
universal, equal, and direct suffrage® who serve four-year
terms. Seventy-one members are elected directly by popular
vote while 70 are elected by proportional representation.® The
duties of Parliament are to consider and pass amendments to
the Constitution; enact laws; adopt resolutions for the organi-
zation of referenda; announce presidential elections; form state
institutions provided by law; approve or reject the candidacy

of the prime minister; approve or reject the program of the
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government submitted by the prime minister; establish or
abolish ministries upon the recommendation of the govern-
ment; supervise the activities of the government and exercise
the option to vote no-confidence in the prime minister or
individual ministers; appoint judges; approve the state budget
and supervise its implementation; levy taxes; ratify or
denounce international treaties and consider other issues of for-
eign policy; impose martial law; declare states of emergency;
and adopt decisions to use the armed forces.3*

Bills can be proposed by members of Parliament, the pres-
ident, the executive branch of government, or by a petition
signed by 50000 eligible voters.® Laws are enacted by a major-
ity vote of the sitting members of Parliament. Laws related to
constitutional matters are adopted by a majority vote of all
members of Parliament and are amended by a three-fifths
majority vote of all members of Parliament.3¢ If the president
returns a law for reconsideration, the law becomes enacted if
either the amendments of the president are adopted or if more
than half of all Parliament members vote in its favor. Returned
laws that relate to constitutional guarantees require at least a
three-fifths parliamentary vote. The president must sign and

ofticially promulgate all laws re-passed by Parliament.¥
Judicial branch
Courts are independent and subject only to the law.3 The

Constitutional Court decides whether international agree-
ments, laws adopted by the Parliament, and legal acts adopted
by the president or the ministers are in conformity with the
Constitution.® It consists of nine judges appointed for one,
non-renewable, nine-year term. One-third of this Court is
replaced every three years. Parliament appoints these judges
from candidates nominated by the president, by the Chairper-
son of the Parliament, and by the Chairperson of the Supreme
Court.*0 Decisions of the Constitutional Court are final and
may not be appealed.# Besides the Constitutional Court, the
court system of Lithuania consists of the Supreme Court, the

Court of Appeals, district courts, and local courts.*2

B.THE STRUCTURE OF TERRITORIAL DIVISIONS

Regional and local governments

The 1994 Law on Territorial-Administrative Units (No. I-
558)# divided Lithuania into 10 counties, each managed by a
governor appointed by the executive branch upon the recom-
mendation of the prime minister.** The county governor is in
charge of implementing state policy in the areas of social secu-
rity, education, culture, health care, territorial planning, mon-
ument protection, land, agriculture, and environmental
protection. He or she coordinates the activities of subdivisions

of county ministries and develops plans for the county. The

governor works together with a county council that includes a
deputy governor and the heads of local governments.®

Local self-government in Lithuania*® includes 44 adminis-
trative divisions and 56 municipalities. Local government
councils are elected by universal, equal, secret ballots for terms
of three years.# Local government councils form bodies to
implement laws and decisions of the government and the local
government council.*8

Each municipal council elects a mayor for a three-year term
by majority vote on a secret ballot. The mayor is responsible for
the implementation of tasks assigned to the local government
by the state, but local government institutions are not subordi-
nate to state government institutions and enjoy some autono-

my; for instance, they can approve their own annual budgets.*

C.SOURCES OF LAW

Domestic sources of law

Lithuanias law 1s based on the following hierarchy of sources,
starting with the most authoritative: the Constitution; inter-
national agreements ratified by the Seimas; laws (constitution-
al and ordinary) and other acts adopted by the Seimas; decrees
of the president; government resolutions; orders of the prime
minister; orders and acts of other ministers; decisions of the
representative bodies of local government; and orders of the
governing bodies of the local government.>® An order lower in
the hierarchy cannot contradict a law higher in the hierarchy.
The Constitution is a directly applicable statute and all citizens
may directly defend their constitutional rights.>!

The Constitution guarantees a number of fundamental
human rights. Any person whose constitutional rights or free-
doms are violated has the right to appeal to a court and be
compensated for actual damages.>?2 The Constitution includes
a non-discrimination clause which states that all people are
equal before the law and prohibits restriction of rights or grant-
ing of privileges on the basis of sex, race, nationality, language,
origin, social status, religion, convictions, or opinions.> The
Constitution recognizes that rights and freedoms inhere in
individuals.>* It establishes the right to life, human dignity,5¢
private life (including protection from arbitrary or unlawful
interference in private or family life),5” as well as the right for
ethnic communities to foster their language, customs and cul-
ture.>8 Freedom of thought, conscience and religion,> expres-
sion,® association and assembly are also protected.®! In
addition, the Constitution places “family, motherhood, father-
hood and childhood” under the ‘care and protection” of the
state.%2 It requires that marriage be entered into with the free
consent of the man and woman and states that both spouses
have equal rights in the family.®3 The Constitution also requires

paid maternity leave before and after childbirth, as well as
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“favorable working conditions and other privileges” to be pro-
vided by law.64

International sources of law

The Constitution requires that the Seimas ratify interna-
tional treaties, after which they become “the constituent part of
the legal system of the Republic of Lithuania.”% Lithuania is
also party to various international human rights instruments,
including the 1966 International Covenant on Civil and Polit-
ical Rights, the 1979 Convention on the Elimination of All
Forms of Discrimination Against Women, the 1989 Conven-
tion on the Rights of the Child, and the 1984 Convention
Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment. At the European level, it has ratified
the European Convention for the Protection of Human Rights
and Fundamental Freedoms and the European Convention for
the Prevention of Torture and Inhuman or Degrading Treat-

ment or Punishment.6

i. Examining Health

A.HEALTH LAWS AND POLICIES

The Lithuanian Constitution obliges the state to take care of
people’s health and to guarantee medical aid and services in the
event of illness.”” The organization of the Lithuanian Nation-
al Health Care System is governed by the Law on the Health
Care System and the Law on National Health Policy and
Health Program adopted by the Parliament in 1998.98 The Law
on the Health Care System defines and regulates the following
types of health care activities: individual health care, public
health care, pharmaceutical provision, traditional medicine,
folk medicine, and non-medical methods of healing.® The
Law on National Health Policy and Health Program establish-
es national goals and standards for the health care system.

Since independence, the health care system has been
reformed from a centralized one into a more varied system
financed through health insurance set by law. The national
health care system is organized into three sectors:

m Primary health care offering ambulatory care services

and long-term/nursing home care;

m Secondary health care offering general hospital ser-
vices; and

m Tertiary health care offering advanced diagnostic and

treatment services delivered at university hospitals.

All primary and secondary public health care providers are
employed by the municipalities and county councils. The

Ministry of Health, in partnership with either the Vilnius

University Faculty of Medicine or the Kaunas Medical Uni-
versity, ensures that tertiary health care is provided.”

During the early 1990s, the number of hospital beds in
Lithuania declined slightly but the number of physicians
remained constant. Both the number of hospital beds and
physicians are close to levels in EU nations.”! In 1998, there
were 949 hospital beds and 395 physicians per 100000 people.
In 1997, there were 897 nurses and 58 pharmacists per 100,000
people.”2 Nationally, 60% of health care personnel are based in
hospitals, 28% of personnel work in outpatient care, and 12%
of health care personnel find work in other health services. The
number of people admitted to hospital is 2204 adults/1,000 and
1791 children/1,000. The average length of stay in hospital is
141 days for adults and 93 days for children, on par with the

highest average among EU countries.”
Objectives of the health policies

The total expenditure on health is a relatively low percent-
age of the GDP — approximately 51% in 1998.7* The health
goals of the government are outlined in the Lithuanian Health
Program (Health Program); they are to reduce mortality and
increase life expectancy, to ensure equity in health care, and to
increase the quality of life.”> Differences in health among all
social groups are to be reduced by 25% by the year 2005.7 The
Health Program establishes priorities, including improving the
population’s health, preventing disease, developing primary
health care, restructuring of medical education to conform to
European standards, and concentrating highly specialized care
in university hospitals. Lithuanias health care reform plan is
one of the most ambitious; the World Health Organization has
viewed Lithuania’s reform as exemplary for health care policy
reformulation in other post-Socialist countries.”’

The Health Program and its reform efforts respond to two
main problems characterizing Lithuanian health care: the lack
of resources and the orientation toward hospital care. There are
no specific sections of the Health Program that comprehen-
sively address reproductive health, although it does include sec-
tions on maternal health and sexually transmissible infections
(STTs).

The Maternal and Child Health Program, which predates
the national Health Program, has been underway since 1992
and has several active subprograms that operate in close coop-
eration with the Ministry of Social Security and Labor, Min-
istry of Education, child rights agencies, family support and
social care organizations, and non-governmental organiza-
tions.”s

Sexually transmissible infections, meanwhile, are a priority
in the Health Program. The goal is to reduce the incidence of
syphilis to 25 cases per 100000 inhabitants, gonorrhea to 80 per
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100000 inhabitants and to stop the spread of HIV/AIDS.” To
realize these goals, the Health Program increases the availabil-
ity and accessibility of treatment, particularly for adolescents,

and aims to provide sex education to the general public.
Implementing agencies

The Ministry of Health is the main implementing agency
for health policies and programs. It also accredits healthcare
and pharmaceutical developments and activities and issues
licenses for medical and pharmacy practice.8!

The Health Care Reform Management Bureau was estab-
lished in 1993 and has played an important role in the devel-
opment of the Health Program. In 1997, a new institution, the
Center of Health Economics and Legislation, was created to
further develop the Health Program.82 Other institutions
involved in health reform are the newly-established National
Board of Health (an advisory institution formed of experts,
NGOs and politicians),®? the Health Council, the State Center
of Public Health, and Regional Public Health Institutions.5
On April 26, 1999 the report “Equity in Health and Health
Care in Lithuania” (a situation analysis) was presented at the
third Health Policy Conference in Kaunas.$>

Health care system reform and decentralization

Since 1990, the health sector has been undergoing an exten-
sive period of reform both to renovate an outdated health care
system and to create an economically sustainable health care
system that can provide high-quality services. Public health
institutions are also being reorganized from a hygiene-based
service to a Western-style public health service that acts to pro-
tect, promote and monitor health, educate the public and
strategize about health care services.3¢ The development and
expansion of the primary health care network is crucial to the
health care system reform.87

The restructuring is still ongoing and intends to refocus the
provision of health care in the following ways: a new medical
specialist — the general practitioner (GP)— will serve up to
80% of the consumers of health care services and act as “gate-
keepers” to additional specialized care. Hospitals will be reor-
ganized to concentrate advanced medical services at the
university hospitals while county and community hospitals
provide general medical services and some specialized services.
The financing mechanisms will be readjusted to compensate
primary health care providers on a per patient basis and to pay
specialized health care providers based on the profile of services
they provide to patients.

Quality of health care in health services provision is also an
important goal. Toward that end, the State Medical Auditing
Agency, the State Service of Accreditation for Health Care

Activities,® and internal quality assurance services will oversee

the health care facilities.”0 A quality control infrastructure has
not yet been established, and medical practice standards still
need to be refined in accordance with EU’s best practices.
Additionally, the health care system is being decentralized.
Ownership of and responsibility for health care institutions has
passed from the Ministry of Health to the municipalities, since
1990. By 1998, 63 health care institutions had been transterred
from the Ministry to the jurisdiction of the counties. The
Ministry of Health now operates only 13 out of 1990 health
care institutions; eventually these 13 will be transferred to
the Ministry and Medical Academies and provide advanced

medical care services.?!
Infrastructure of health services

The Law on the Health System defines the structure of the
Lithuanian National Health Care System.2 The health care
system is managed at various government levels, in descending
order by the following authorities: the Ministry of Health,
County Governors, Municipal Councils and specialized super-
visory institutions.” Specific laws and appropriate oversight
agencies govern each provision of health care services in terms
of kind of care and place of delivery.* Municipalities are
responsible for all primary health care facilities, and most
secondary health care facilities, although some are owned
by county councils. Tertiary health care services are jointly
operated by the Ministry of Health and by university
medical schools.”

The Law on the Health System, the Law on Health Care
Institutions and subsidiary legal instruments describe different
types of primary health care centers.? Currently, there are 49
nursing and long-term care hospitals?” with a total of 2,635
hospital beds,” 100 polyclinics, 66 primary health care centers,
226 outpatient clinics, and 1,015 first aid stations.”” In 1997,
there were 57 Emergency Medical Services (EMS) depart-
ments, 7 EMS stations, ' and 2,153 dental care providers.!! In
1998, one-third of all 4667 physicians worked in the primary
health care system, which provided 297 million physician’s vis-
its (7.2 visits per person, including 14 per person for dental
care).12 Approximately 29% of the population receive regular
health care.103

Eventually the Ministry of Health would have GPs provide
all of the primary health care services that are now provided by
a variety of medical specialists.104

The Statutory Health Insurance (SHI) finances primary
health care services on a per person basis (capitation), that is,
a flat rate of compensation for each patient on the provider’s
list of registered patients. Nursing and long-term care
hospitals are financed on a flat rate for each day of hospital

bed occupancy. 1%
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There are no specific provisions for reproductive health ser-
vices in the primary health sector. These services are integrat-
ed into the GP’ services and are provided at polyclinics. In
urban areas, special “Womens Consultation Clinics” also pro-
vide obstetrical and gynecological services.!%0 In rural areas,
there is often no OB/GYN available, and a midwife provides
care.17 Specialized reproductive health services are provided
only in the State Family Planning Center, located in the capi-
tal, Vilnius. The level of reproductive health care services pro-
vided in the primary health care system is inadequate to meet

the population’s needs.!08
Cost of health services

Essential health care services are provided for all residents by
the state.!% Insured persons, as defined by the Law on Health
Insurance, pay no fee for services considered essential. "0 Unin-
sured persons pay fees as defined in the services price list.!!

With the introduction of health insurance-based financing
in 1997, the cost of health care is covered by statutory insurance,
managed by the State Patient Fund. Insurance premiums are
collected in the form of personal income tax, combined with
employer contributions and voluntary payments of self-
employed workers. Unemployed people and those belonging
to certain social groups — such as retirees, the disabled, and
children — are insured by the state."2 There is also the possi-
bility of purchasing private health insurance.!3 Insurance com-
panies have been selling voluntary health insurance since 1993,
but have made few inroads. "+

Reproductive health services, when provided as part of the
“basic package” of general primary health care providers, are
free to insured persons.!> The State Family Planning Center
provides services on a fee-for-service basis and are not covered
by the basic package.'® Certain specific reproductive health
services are provided only on a fee-for-service basis as well,
including abortions, supplementary obstetrical and/or gyne-

cological care, and supplementary venereal treatment. !
Regulation of health care providers

Health providers fall into three major groups: medical doc-
tors (including dentists), nursing professionals, and pharmacists.
Each of these categories is regulated by law.

Medical practice is regulated by the Law on the Medical
Practice of Physicians'® and its subsidiary acts.!' The Ministry
of Health is responsible for all aspects of physician licensing, 20
The government approves all licensing regulations.!2! For
licensing physicians, the Ministry of Health has set up a per-
manent commission composed of specialists from the Min-
istry of Health, the Union of Lithuanian Physicians, physician
specialty associations, representatives of medical worker profes-

sional unions and experts from the Kaunas Medical Academy

and the Faculty of Medicine of Vilnius University. Only those
doctors with a valid license, issued in accordance with the pro-
cedures established by law, may engage in the practice of med-
icine (general and specialized) in the Republic of Lithuania.!22

[llegal practice of medicine is defined as practicing without
a valid license, without a certificate in cases where it is
required, outside the licensed specialty, and practicing under an
assumed name (posing as a physician).!23 Traditional medical
practitioners also may not practice medicine in Lithuania.'2*

A person applying to the Ministry of Health for the purpose
of obtaining a license for the general practice of medicine must
be a citizen or a permanent resident of Lithuania. He or she
must have a medical university diploma and a certificate of
completion of a general medical practice residency. He or she
must also have a health certificate.!2> There are some addition-
al requirements, such as fluency in Lithuanian, and never hav-
ing had a medical license revoked by court.126 Non-citizens or
resident aliens with the right to permanent residence in the
Republic of Lithuania may obtain a license to practice, but are
obliged to fulfill additional requirements specified by the Min-
istry of Health.’27 A license must be renewed every five
years.128 If the Ministry of Health refuses to issue a license, it
must, within 15 days, present a written explanation of the rea-
sons for the refusal. The person may appeal in court.12?

To obtain a license in a medical specialty, procedures are
similar to the general medical licensing procedures, with some
additional requirements, including taking into consideration
the opinion of the physicians’ specialty association.’30 A refusal
by the Ministry of Health to issue a license for the specialized
practice of medicine may be appealed in court.! A license can
be revoked if it is determined the application submitted was
based on falsified or unsuitable documents, that a person’s qual-
ifications do not correspond with the requirements of the indi-
cated specialty, or if that doctor has committed serious medical
malpractice. The Ministry of Health, upon its own initiative or
upon request, can revoke medical licenses based on a recogni-
tion of serious or frequently repeated malpractice, serious vio-
lation of the rights of patients, or an inability to perform
professional duties, such as for health reasons.32 Disputes con-
cerning the revocation of a license can be resolved in court, %
and a person whose license has been revoked may reapply for
a license after one year.’3* Licenses may also be suspended dur-
ing a revocation-of-license investigation,!® and that suspen-
sion may also be appealed in court.130

Medical standards currently regulate nursing practice, 3 but
a Law on Nursing Practice is under development. Currently,
Lithuania has neither a central registry nor a licensing process
for nursing professionals. All nurses must, however, obtain a

diploma in nursing to practice. 38




LAWS AND POLICIES AFFECTING THEIR REPRODUCTIVE LIVES

PAGE 85

The Law on Pharmaceutical Activities covers the educa-
tion, licensing, certification requirements and the regulation
of pharmacists.? The minimum requirements for the issuance
of a pharmacist permit are an appropriate diploma in pharma-
ceutical science, internship, work in the pharmaceutical sector,
and possession of a qualification category (through examina-

tions and meeting of specific requirements). 40
Patients’ rights

Lithuania has an extensive set of laws and regulations that
promote patients’ rights. One of the key laws in this area is the
Law on the Rights of Patients and Compensation for Damage
to their Health, which establishes the rights of patients in cas-
es of medical malpractice.™ It also guarantees the right to
accessible health care services; the right to select a physician,
nurse and health care institution; the right to information; the
right to refuse treatment; the right to file complaints; and the
right to personal privacy.2 The rights of patients may not be
restricted on the basis of gender, age, race, nationality, language,
social status, or religion. All treatment, diagnostic procedures
and nursing care must be undertaken on behalf of a patient, 44
but access may be limited because of an institution’ insufticient
capacity to provide services. In this case, the institution must
provide services on a medically sound and non-discriminato-
ry basis.™ Patients are guaranteed the right to pain relief and
the right to die with dignity.!0

The right to receive free care 1s guaranteed in Article 53(1)
of the Constitution of the Republic of Lithuania, which holds
that “the state shall take care of peoples health and shall guar-
antee medical aid and services in the event of sickness. The
procedure for providing medical aid to citizens free of charge
at state medical facilities shall be established by law.”

As defined in the Law on Health Insurance, ¥ patients must
receive medical assistance without delay and, if services are
unavailable near the patient’s place of residence, the treating
physician must inform the patient about alternatives. In cases of
medical need, health care providers must transport the patient
to another institution where the patient can receive appropri-
ate medical assistance.!8 Patients may choose their providers
and whether to receive treatment at public or private health
care institutions. SHI compensates health care services in pub-
lic institutions and in those private institutions that have signed
financing contracts with SHL ¥

Patients have the right to receive specific information about
the services available at health care institutions and how to
make use of them; the full name, position and qualifications of
doctors and nurses providing care; internal regulations and
procedures of the health care institution; descriptions and

information about their diagnosis and treatment; condition of

their health, medical exam results, treatment methods and
treatment prognosis. 30 This information must be presented to
a patient in an understandable form. Patients must receive suf-
ficient information to make an informed choice over whether
to accept treatment, or to refuse it.’ Patients also have the
right to request copies of their case histories and other docu-
ments. The patient may dispute information contained in his
or her medical records. If the dispute is justified, the records
must be changed. !>

Patients may not be treated without their consent. If they
refuse a proposed treatment, they should be offered alternative
forms of care.!3 Minors may not be treated against their will,
with certain limitations defined in Lithuanian law,'3*4 and
parental consent 1s required for most treatments of minors.
Mentally ill patients’ rights for refusing treatment are defined
by the Law on Mental Health Care.!%

Patients who are dissatisfied with their health care may
complain to the administration staft member responsible for
the quality of care services at the treatment institution. Com-
plaints must be answered in five business days. Patients can
then file complaints with the Ministry of Health, other super-
vising agencies and the courts.!> Information about a patient’s
medical history and diagnosis may only be released with the
patient’s written consent or when stipulated by law.!57

Medical malpractice per se is not defined as a crime by the
Criminal Code, although it is regulated by the Law on the
Rights of Patients and Compensation of the Damage to their
Health. Patients may claim compensation under this law when
they were injured in the course of treatment or of medical
research. 158 Treatment executed according to standards of med-
ical practice and science, the injurious consequences of which
could not have been avoided by any other eftective method of
treatment, are not covered by this law. Injuries must be the
result of culpable actions of a physician or nursing staff mem-
ber. Health care institutions are required by law to have insur-
ance to indemnify them for civil malpractice claims.

The Ministry of Health convenes a commission to evaluate
the validity of patients’ requests for damage compensation and
establish the amount of such compensation. This committee is
composed of representatives from the State Patients’ Fund, the
Compulsory Health Insurance Council, physician organiza-
tions, nursing staft members, and patient organizations.'> They
serve four-year terms. The decisions of the commission are
obligatory and compensation is paid out of the State Patients’
Fund.!o0 Decisions of this commission may be appealed. 6!

The Medical Ethics Commission of the Ministry of Health
handles questions of medical ethics.'®2 This commission uses
existing standards of medical ethics recognized by EU, Council

of Europe and other international organizations, in making its
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decisions and recommendations. Professional associations of
doctors, health care providing institutions and nursing personnel

also make recommendations to their members on ethical issues.
Conclusions

The organization, financing, and structure of the Lithuanian
health care system has undergone considerable change since
1990. Nonetheless, the system needs further reform to meet the
health needs of the population. The Lithuanian health system
suffers from a lack of financing and a shortage of professionals
trained in modern public health. The lack of specific reproduc-
tive health services raises serious concerns about the health care

available to women of childbearing age and adolescents.

B. POPULATION POLICY

The total population of Lithuania has been in decline since
1992163 a5 the socio-economic transition has led to a net emi-
gration of the population, an increase in mortality, and a sig-
nificantly diminished fertility rate.!o* Before 1991, Lithuania
received immigrants from Belarus, Russia and other states of
the Soviet Union. After 1991, ethnic Russians and others
returned to Russia, Belarus, and other states of the Common-
wealth.1> Since the beginning of 1994, death rates have
exceeded birth rates in Lithuania.’o¢ Although much public
discussion has been devoted to the decreasing birth rate and
overall demographics of Lithuania, no coherent population
policy exists in Lithuania. In 1996, the Ministry of Health and
the Ministry of Social Security and Labor proposed a draft
Family Health Care Law, which would have established a
reproductive health and population policy, but it was never
submitted to Parliament.

Despite the lack of an explicit population policy, the health
of pregnant women, birthing mothers and newborns is a
declared priority in Lithuania.10’7 Health care institutions guar-
antee every pregnant woman care during pregnancy and
delivery, as well as treatment and prevention activities for
mothers and newborns. 168 As of November 1997, families with
three or more children receive benefits beyond the regular
family allocation.!® The allowances for foster children also
have been substantially increased.””” Families undergoing par-
ticularly difficult financial conditions can receive a grant from
their municipality. Families receive housing subsidies, alloca-
tions for utilities and public transportation, tax rebates, various
work guarantees for parents, and aid for preschool and school-

age children.!”!

C. FAMILY PLANNING

In 1996, the government of Lithuania adopted the Family Pol-
icy Proposal and Action Plan.””2 In accordance with one of the

plan’s provisions, the Ministry of Health prepared a Draft Law

on Family Health Care that sets forth a liberal definition of
family planning and contraception, regulations covering abor-
tion, sex education of children and youth, public sex education,
artificial insemination and sterilization. The draft has not yet

been submitted to Parliament. '3
Government delivery of family planning services

Lithuanian legislation does not specifically regulate family
planning services, although family planning consultations are
listed in the Law on the Health System as part of public health
promotion.”™ Family planning services are provided in public
and private, primary and specialized health care institutions such
as womens clinics, the State Family Planning Center, and private
OB/GYN oftices. The State Family Planning Center, founded
in 1993, provides consultations to patients on family planning
methods and infertility treatment. It also trains providers in the
fields of reproductive health and family planning, 7>

Care for pregnant women, birthing mothers and newborns
1s regulated in accordance with the principles of the Perinatal
Care Program. A 1990 Decree of the Ministry of Health put
into eftect the World Health Organization’s recommendations
for the registration of premature newborns, 7’ and a Newborn
Health Registry was started in 1992, along with a Perinatology,
Neonatology, Inherited Diseases and Birth Defects Prevention
Program.” The Ministry of Health adopted a new Perinatol-
ogy Program for 1997-2000 which extends the program’s work
toward reducing morbidity and mortality among newborns
and mothers. 7

Care for pregnant women, birthing mothers and newborns
1s provided at all levels of health care in Lithuania.’®0 Primary
health care providers, including OB/GYNS and qualified
midwives, deliver ambulatory care to pregnant women and
postpartum care through Womens Consultation Clinics.
High-risk pregnancies can only be seen by an OB/GYN; care
can occur at both public and private clinics.8! If complications
are detected, the woman is sent to a more specialized physician
or an in-hospital obstetrics and neonatal service.’$2 Highly
specialized obstetrics and neonatal services are provided in
university hospitals.!s3 In 1994, a National Family Planning
Program was developed and adopted by the Ministry of
Health; however, no money was allocated to implement
the program. 184

Services provided by NGOs/private sector

Private family planning service providers exist (private
OB/GYN offices), and must follow laws and decrees of the
Ministry of Health. They provide mostly gynecological rather
than obstetric services. The Family Planning and Sexual Health
Association (hereinafter referred as “Association”), an Interna-

tional Family Planning Federation affiliate, was founded in
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1995.185 To date, it is the only NGO working in the field of sex-
ual-reproductive rights. The Lithuanian Obstetric-Gynecolog-
ical Society is a non-governmental organization working in
the fields of obstetrics and gynecology. Additionally, every dio-
cese of the Catholic Church has a “Family Center,” which pro-
motes natural family planning, These centers are invariably

anti-choice.

D. CONTRACEPTION

Prevalence of contraceptives

The “Family and Fertility Survey”'8¢ revealed that 48% of
urban and 44% of rural women — and 51% of urban males
compared to 43% of rural males — use contraceptives.’8” The
most popular contraceptive methods are condoms, abstinence,
coitus interruptus and intrauterine devices. Young people pre-
dominantly use condoms, oral contraceptive pills, and coifus
interruptus. 138 Contraceptives, including condoms, spermicides,
oral contraceptive pills, injectable contraceptives and intrauter-
ine devices, are available for purchase at public and private
pharmacies. Family planning services providers and the Asso-
ciation provide contraceptive information and services. Mod-
ern forms of contraception are not widely used in Lithuania;
oral and injectable contraceptives are disfavored. '8 Contracep-

tive implants and voluntary sterilization are not available.
Legal status of contraceptives

There are no laws restricting or regulating contraception.
Prescriptions are needed for contraceptives, although in prac-
tice, oral birth control pills are available without one. Religious
beliefs do not greatly influence the choice of contraception
methods. Education and geographic location are better indica-

tors for correlating contraceptive use.!%
Regulation of medical technology

The State Drug Control Agency of the Ministry of
Health®! regulates the pharmaceutical industry in Lithuania.
Drugs and pharmaceutical products intended for use must be
registered®2 and the Ministry of Health regulates the sale of
drugs and pharmaceutical products to residents.’> Condoms,
which must have been tested, are sold in public and private
pharmacies, shops and kiosks.1* Contraceptives, especially
birth control pills, are costly, costing between USD $2.50 and
USD $5.1% One condom costs between USD $0.25 and USD
$1.25.19 As of November 1999, the average monthly Lithuan-
ian salary was USD $270.197

Regulation of information on contraception

There are no special laws regulating the advertisement of
contraception in Lithuania. In general, the Law on Pharma-
ceutical Activities allows prescription drugs to be advertised in

specialized media meant for physicians and pharmacists.!8

Non-prescription drugs may be advertised to the general pub-

lic, provided a disclaimer is printed in the advertisement.
Conclusions

The use of contraceptives is increasing due to better infor-
mation. Oral contraceptive pills have increased in popularity
and the use of condoms is increasing because of awareness
regarding the spread of AIDS in Lithuania.” In general, more
women than men use contraceptives. Family planning services
are accessible to many women. Notwithstanding the improve-
ments, the lack of an effective national policy makes these ser-
vices ineftective and does not address numerous existing
problems. As a result, much of the population does not receive
accurate and competent information about the modern meth-
ods of contraception. Myths regarding the harm caused by
hormonal contraceptives persist. Primary health care providers,
however, do not provide quality family planning counseling
services, if they provide such services at all. Therefore, even
when minor problems occur, many women stop the use of
hormonal contraceptives.20 Family planning was not a prior-
ity area for the Ministry of Health in the preparation of the
health program for 1999-2000.

E. ABORTION

Abortion is defined as the termination of a pregnancy, upon
the request of the woman, up to the 12th week of gestation.20!
However, Lithuanian abortion statistics also include miscar-
riages, pregnancy terminations for medical reasons, and ectopic
pregnancies. The abortion rate in Lithuania is therefore one of
the highest in Europe. On average, 76 abortions are performed
for every 100 births.202 More abortions take place in urban areas
than in rural ones (the rates are 85.59 and 64.20 per 100 infants
born, respectively), and in some cities and regions, there are
more abortions than births. The total number of abortions has
been decreasing from 40,765 in 1991 to 22,680 in 1997203 Most
abortions (73.5%) are performed upon the request of women;
only 04% are performed for medical reasons, 192% are the
result of spontaneous miscarriages, and 34% are for ectopic
pregnancies.2** Mini-abortions (uterine evacuations done up
to eight weeks from the last menstrual period) constitute
roughly half of all abortion procedures. The number of abor-
tions performed for women younger than 19 is increasing. In
1995, 5.9% of abortions were performed for women under 19,
while in 1996, the figure was 6.7%, and in 1997, 7.1%.205

Legal status of abortion

Until 1990, abortions in Lithuania were regulated by the
1955/11/23 Decree of the Presidium of the Supreme Council of
the USSR, entitled “On the abolition of the prohibition on
abortions.”200 This decree stated that abortions may be per-

formed in hospitals upon the woman’s request up to the 12th
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week of gestation. They were permitted after the 12th week
only under strict medical conditions. Abortions were per-
formed in accordance with the implementing decree of the
Soviet Ministry of Health,27 which was valid in Lithuania
until January 28, 1994. Thereafter, a Lithuanian national decree
was promulgated on abortion.

Abortion is now regulated by a Decree of the Minister of
Health (the “Abortion Decree”),208 which is applicable to both
public and private health care providers. In accordance with
this decree, abortions may be performed upon the womans
request up to the 12th week of pregnancy. Abortion after the
12th week may only be performed if the womans’ life and
health are at risk.20% In such cases, abortions may be performed

regardless of the length of pregnancy.210
Requirements for obtaining legal abortion

Abortions must always be performed in the gynecology
department of a hospital.2!! Prior to admission to the gynecol-
ogy department, the woman must have an ambulatory
OB/GYN consultation.22 In this outpatient consultation, and
before a referral is issued, the woman (and her husband, if
applicable) are counseled as to the potential health, physical and
psychological risks of abortion and pregnancy. This informa-
tion is provided by the consulting physician; in cases of a first
pregnancy, it is done by both the patient’s OB/GYN and the
chief of the consultative clinic. The Abortion Decree mentions
that it is desirable to have a psychologist participate in this
counseling.?3 The woman must inform the hospital in writing
of her decision to terminate the pregnancy prior to the abor-
tion.24 Under all circumstances, the woman’s consent is
required. Consent of the husband is desirable, although not
mandatory.2!5 Parental consent of at least one parent is required
when performing abortions on minors up to 16 years of age.
Such consent is desirable, but not required for girls between the
ages of 16 and 18.216

Policies regarding abortion

There is no official policy discouraging abortion, but an
anti-choice movement has recently been working to severely
limit or outlaw abortion. To counter this anti-abortion senti-
ment, the general public and medical professionals have
become more outspoken. Groups such as Women’s Issues
Information Center (WIIC) promote the idea that the best way
to reduce the number of abortions is to promote modern fam-
ily planning methods.2"

Government funding/subsidizing of abortion services

Termination of pregnancy for health reasons is performed
free of charge. All other terminations are on a fee-for-service
basis in accordance with prices set by the Ministry of Health.2!8

At public health care institutions abortions cost between USD

$15 and USD $25. Prices are higher in private clinics-USD
$100 and more.2® All abortions must be performed by
OB/GYNs. OB/GYNs working in Women’s Consultation
Clinics and doctors in private practice may perform mini-
abortions on an ambulatory basis.220 There is no available
data about illegal abortions in Lithuania, but the actual num-
ber of abortions is believed to be higher than the number
officially reported.22!’ There is no systematic, organized,

post-abortion counseling,
Penalties for abortion

The Criminal Code specifies punishments for illegal abor-
tion in the following cases: if an abortion is performed by a
general physician, if an abortion is performed in unsanitary
conditions, or if an abortion is performed by a person without
university medical education. An illegal abortion performed
by a physician is punishable by a fine or up to two years of
community service.222 Abortions performed in unsanitary
conditions or by a non-doctor are punishable by up to three
years imprisonment.?23 Repeat oftenders or illegal abortions
that result in serious health consequences or death can be pun-

ished more harshly — two to seven years imprisonment.22*
Restrictions on abortion information and advertisement
There are no specific restrictions on the advertisement
of abortions or other family planning methods.
Religious definition /restrictions
The Catholic Church has sought to severely restrict abor-
tion, and has launched a campaign concentrating on the pre-
sumed negative physical, social and psychological consequences

of abortion. Its influence, nonetheless, seems to be declining,22

F. STERILIZATION

Legal status and requirements

Although the Law on the Health Care System mandates that
the procedures for sterilization be established by law;22¢ there
are no Lithuanian laws that either forbid or regulate steriliza-
tion. Most often, sterilization is performed for women only on
medical grounds, such as after the second or third cesarean
birth. Sterilization without any medical basis might be consid-
ered “infliction of serious bodily harm” and might, therefore,
be punishable under the Criminal Code.22” The 1996 first
Draft Law on Family Health Care included a section legalizing
and regulating voluntary surgical sterilization as a method of
family planning, but in later drafts this section was deleted after
pressure from anti-choice groups. Currently the Association is
lobbying for this draft law to be reviewed and submitted to the

Parliament, with the provision on voluntary sterilization.
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G. HIV/AIDS AND SEXUALLY TRANSMISSIBLE
INFECTIONS (STIs)

Prevalence of HIV/AIDS and STTs

Syphilis is one of the most common STTIs in Lithuania.228 In
1997 there were 84.9 cases of syphilis per 100000 inhabitants, a
147% increase from 1994 figures, and 177 times the 1991 rate.22
After 1997, the incidence of syphilis began to drop, and in 1998,
there were 62.8 cases per 100000 inhabitants. The disease nev-
ertheless persists and is more prevalent in the cities than in rur-
al areas (680 and 529 cases per 100000 inhabitants,
respectively). Gonorrhea also occurs, but has decreased consid-
erably since 1994.230 In 1997, 2,021 new cases of gonorrhea were
registered, 421 of which were women. The ofticial number of
gonorrhea cases for 1997 was 492 per 100000 inhabitants,
down from 707 in 1996.23! In 1998, these diseases accounted for
36.3 and 3.8 per 100000 inhabitants, respectively.23 Because
the private clinics do not report their STT figures, and many
people are using private facilities, it is difficult to obtain accu-
rate statistics. As a result, the morbidity figures may not reflect
the actual infection rates.?3

From 1988 to 1998, there were 128 cases reported of HIV
infection and 20 AIDS cases.2* The majority of HIV positive
cases are men, and there are no registered HIV infections among
children. The youngest registered case involves a 17 year old.2®

High HIV infection rates in countries which neighbor
Lithuania are of concern. In Lithuania, HIV infection typical-
ly originates through sexual relations and the sharing of needles
by IV drug users.23 Heterosexual transmission of HIV is most

prevalent among Lithuanian sailors.2%
Laws affecting HIV/AIDS
A number of laws in Lithuania deal with HIV/AIDS. The

Criminal Code specifies that the intentional infection of
another person with HIV is punishable by two to seven years
imprisonment.23 In addition, Lithuanian law requires HIV
testing of those sentenced to prison and those prisoners about
to be released.?? A 1992 decree of the Ministry of Health also
forbade HIV-positive persons from working as sailors, and the
rules for health examinations of sailors specity an HIV blood
test.240 This decree was amended in 1994 to allow HIV-positive
“A1” category seamen to work at sea.2" There are no specific
laws in Lithuania regarding discrimination against people who

are HIV-positive.>#
Laws affecting STIs
Although there are no specific laws regulating sexually trans-

missible infections, the Law on the Prevention and Control of
Human Infectious Diseases regulates STTs as part of the general
control of the spread of infectious diseases.?® The Criminal

Code specifies punishments for ‘causing intentional bodily

injury, infection with a disease or causing other illness, danger-
ous to life or causing long-term organ dysfunction or other
long-term health dysfunction.”?* This article also covers inten-
tional infection with a sexually transmissible disease. “Legal and
natural persons, who through their illegal activities” cause infec-
tion with gonorrhea, syphilis or HIV (and other specified infec-
tious diseases) must compensate the ‘costs of diagnosis, treatment
of infected persons, control measures, and the liquidation of the

consequences of these diseases to health and the economy.”2%
Dolicies on prevention and treatment for HIV/AIDS and STIs

The 1990 Decision of the government “On the prevention
of AIDS in the Republic of Lithuania” recognizes AIDS as a
major problem and specifies methods for reducing the spread
of HIV infection,?* including testing all blood, semen and
organ donors and guaranteeing privacy protection. In 1992,
Lithuania created the position of National AIDS Coordinator
responsible for national policy formation on AIDS. In 1996, the
government adopted the AIDS Prevention Program and the
Sexually Transmitted Disease Prevention Program. The gov-
ernment’s 1998 National Lithuanian Health Program made
AIDS and STI prevention one of its priorities. Syphilis infec-
tion rates are to be reduced to 25 cases per 100000 people by
2010, and gonorrhea infection rates to 40 cases per 100000 by
2010. The Health Program seeks to stop the spread of AIDS by
2010.27 These goals are being achieved through National STI
and AIDS prevention programs, which provide free diagnosis,
testing, treatment, and public education.2#8 A 1999 Decree of
the Ministry of Health again made AIDS and STT prevention
a priority area in its health programs for 1999-2000. 24

The principal institution responsible for the control of
HIV/AIDS is the Lithuanian AIDS Center. It was established in
1989 by a Decree of the Ministry of Health. The center educates
the public, provides anonymous testing and counseling, under-
takes epidemiological surveillance and data evaluation, and reha-
bilitates drug abusers.2>0 All HIV-positive persons receive free
care in appropriate state and municipal health care facility hos-
pitals, in accordance with a Decree of the Ministry of Health. 23!

. Understanding
the Exercise of
Reproductive Rights:

A.LEGAL GUARANTEES OF GENDER
EQUALITY/NON-DISCRIMINATION

Article 29 of the Lithuanian Constitution provides that all

people shall be equal before the law, the courts, state institu-




PAGE 90

‘WOMEN OF THE WORLD:

tions, and officers. A person may not have his rights restricted
in any way, or be granted any privileges, on the basis of his or
her sex, race, nationality, language, origin, social status, reli-
gion, convictions, or opinions. The Law on Equal Opportuni-
ties, which went into effect on March 1, 1999252 defines and
prohibits sexual discrimination, regulates relationships in
labor and education, and prohibits sexual harassment. To over-
see this law, the Equal Opportunities Office of the Ombuds-
man was established.2>

Over the last several years, womens NGOs have greatly
increased their activities, with the goals of abolishing all forms
of discrimination, improving the social standing of women,
and protecting their reproductive rights. In 1992, based on the
initiatives of the women’s movement, Lithuania signed the 1979
United Nations Convention on the Elimination of All Forms
of Discrimination against Women. This Convention was rati-
fied by Parliament on September 10, 1995.254

B. CIVIL RIGHTS WITHIN MARRIAGE

The family is considered to be the foundation of Lithuanian
society; the state protects and cares for the family, which is
defined as parents and children. Marriage is entered into by
women and men of their own free will.2 Marriages are per-
formed in civil registration agencies.2> The fourth part of arti-
cle 38 of the Constitution provides for the state’s recognition of
church registration of marriages, but a system for church reg-
istration of marriages has yet to be implemented.

Currently, the minimum age for men and women to mar-
ry 1s 18.257 If pregnancy is involved, a court may allow a person
under 15 to get married.?>8 Marriage partners may retain their
last names, change them to the partner’s or use both names
(hyphenated).2 Persons who are already married cannot enter
into a new marriage. Close kinship or mental incapacity are
also bars to marriage.200

The Matrimonial and Family Code, adopted in 1969, gives
spouses equal rights to decide about educating children and
about other matters of family life.20! It creates a guardianship
institution to settle disputes among spouses on issues related to
the rearing of children.202 Under the Matrimonial and Family
Code and the Civil Code, spouses have equal rights to own,
use or dispose of common property. All property acquired
during the marriage is considered to belong to both spouses
even if the property is registered in the name of only one of the
spouses.203 Spouses must mutually and materially support each
other. During pregnancy and three years after the birth of a
child, a wife has the right to receive maintenance (alimony)
from the other spouse, provided the spouse can afford it. This

right remains even after the termination of marriage.264

Marriage laws

Since the Matrimonial and Family Code is quite out of date,
the Seimas 1s considering a new draft “family law.” As part of a
unified Civil Code, it is expected to be adopted in July 2000 and
would cover the following areas of family law: the termination
and dissolution of marriage, disposition and regulation of prop-
erty of spouses, and the parent-child relationship.265

The draft includes innovative legal instruments such as
prenuptial agreements, extra-judicial dissolution of marriage
and reproductive technology, and men and women having
equal rights and duties in the family.206 The dratt Civil Code
states that a court may reduce minimum age for marriage by
three years on the basis of a person’s request. In the draft Civil
Code it is also stipulated that the parents must ensure the rights
of their child.267

Divorce and custody law

A divorce may be concluded either at the civil registration
agency or in court. Out-of-court divorces require the mutual
agreement of both parties to the divorce and to the property
settlement. Divorce by mutual consent is allowed only if the
couple has no children.268 If one partner does not agree to the
divorce and there are unresolved questions regarding division
of property, alimony, or there are minor children, a divorce
action must be filed with a court. Divorces are granted by the
court only when it determines that continuation of the mar-
riage is no longer possible.2® The death of one partner, or the
declaration of his or her death in accordance with court pro-
ceedings, also terminates a marriage.2’0 A husband has no right
to institute divorce proceedings against his wife if she is preg-
nant or within one year after the birth of a child.2”!

Divorce proceedings settle property-related matters such as
alimony and division of community property, which is prop-
erty acquired during the marriage.?’2 It is usually divided
equally, although it often is registered only in one partner’s
name. Under certain circumstances the courts may divide the
property “unequally,” so that the particular needs of a partner
or of minor children are adequately met, should such a person
be ill or disabled.?7

Marriage partners have the same property rights even if one
was unemployed or worked at home raising children.2# If a
dependent wife is in need of financial assistance, she may
request alimony. Both parents have an obligation to financial-
ly support a child; upon divorce, child support is set by the
court.2’ If the father does not pay child support, the mother

has recourse to the courts to enforce the award.
Custody
The Code specifies that both parents have equal rights

and responsibilities to their children, even after divorce.27
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In practice, however, after a divorce, children most often live
with their mother, and the father has visitation rights and child
support obligations.2’”7 The Law on Child Guardianship estab-
lishes guardianship for a child deprived of parental care. Child
guardians are supposed to ensure the child’s upbringing and
care in an environment that would facilitate his development
and progress.2’® The law defines the procedure to establish,
organize, and terminate guardianship, its types and forms, the
rights, duties and responsibilities of the guardians. The Law
also determines the personal property rights and interests of

the child under guardianship.27?

C.ECONOMIC AND SOCIAL RIGHTS

Property rights
There are no Lithuanian laws that discriminate against women

with regard to property rights.
Labor rights

Until 1996, women comprised more than half of the work-
force in Lithuania. By 1998, their participation in the labor
market declined to somewhat less than half at 47.5%. In no eco-
nomic sector do women earn more than men; in 1998, women
earned an average of 772% of the amount earned by men.280
Since 1994, the number of unemployed women has exceeded
that of unemployed men; in 1998 51.2% of women were
unemployed.28! Women living in rural areas face difficult con-
ditions as well. They have depressed incomes even though ofti-
cially unemployment is less prevalent than in the cities. The
muajority of agricultural workers do not contribute to the social
insurance schemes and cannot afford to pay voluntary social
insurance. As a consequence, many elderly rural women will
not be eligible for retirement pensions and do not receive
appropriate health care.282

Lithuanias labor law specifies that employers must provide
equal opportunities to men and women, set the same employ-
ment standards, provide equal opportunities for training, and
allow them to fill the same positions at the same salary levels.
Newspaper advertisements, however, still discriminate against
women: they often express a preference for gender and age,
sometimes stating that men will be given priority.283 The 1999
Law on Equal Opportunities should help put an end to this
practice as it prohibits employers from specifying gender-based
preferences or for requesting information regarding an appli-
cant’s civil status, private life or family plans.284

There are additional laws regulating women’s employment.
The Law on Safety of People at Work states that employers
must grant a shortened work day or work week if requested by
a pregnant woman; a woman with children under 14 years of
age or disabled children under 16 years of age; a father caring

for a child by himself under 14, or a guardian caring for a child

under 14; a disabled person; or a person caring for a sick fami-
ly member.28> Women have the right to choose to work on a
full- or part-time basis, and to work under conditions that
would not harm their health or that of their children.28¢

Special working conditions are also set for pregnant women
and those caring for small children. Pregnant women who
present a medical note have the right to reduced work and
to be transferred to less hazardous work without prejudice to
their pay. 287

In practice, however, employers are reticent to employ preg-
nant women or women who have small children in the fear
that they will miss too much work due to the illness of a child.
In addition to all usual work breaks, additional breaks of no less
than 30 minutes must be provided every three hours for nurs-
ing mothers.288

Pregnant women and women with children under three
years of age cannot be assigned to work overtime or at night.289
Women with children under 14 cannot be forced to work
overtime or be sent on business trips without their agree-
ment.2% Women with children under 14, if possible, must be

given priority in choosing their work shift.2!
Maternity leave

Women are granted pregnancy and childbirth leave
amounting to 70 calendar days prior to birth and 56 after birth.
A woman experiencing a complicated or multiple birth is giv-
en 70 additional calendar days’ leave after the birth. This leave
is paid for in accordance with the rate set by the Law on State
Social Insurance.292 A mother can request child care leave until
her child reaches the age of three.2 Upon the family’s deci-
sion, any family member — the mother, father, grandparent or
other relative — may take the leave to care for the child,?**and
a child care allowance established by the state is paid to them;
their future employment is guaranteed with no loss of senior-
ity. 2% Usually women stay at home to take care of children
until the age of 12 to 18 months, after which the amount of
leave compensation decreases. Family benefits are paid in cash
for each child under the age of three, in the amount of 75% of
the minimum wage.2%

Access to credit

There are no Lithuanian laws that discriminate against
women in terms of their access to credit.

Access to education

Article 41(1) of the Constitution mandates education up to
the age of 16. Education is free of charge at public secondary,
vocational and higher schools and education is equally open to
men and women.2’

During the 1998-99 school year, 50.7% of all enrolled stu-

dents were women. At the higher education levels, 65.2% of all
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college students and 57.8% of all university students are
women. In vocational schools women constitute a minority,
amounting to only 39.2% of all enrolled students. Most women
in colleges studied health care (91.9%), teaching (91.8%) and
business (784%). In universities, most female students chose
teaching (796%).2% In 1999, 51.8% of all doctoral students were
women. In spite of the non-discriminatory provisions estab-
lished in the Law on Education, men are sometimes given pri-
ority in admission to university studies.??” The 1999 Law on
Equal Opportunities should change this practice. Any limita-

tion on the choices of study on the basis of sex is prohibited.300
National machinery for the promotion of women’s equality

In 1994, Lithuania was one of the first East Central Euro-
pean countries to set up a governmental office on women’s
issues — the office of State Counselor on Womens Issues. Cur-
rently, the State Counselor on Foreign Relations and Relations
with NGOs oversees womens issues. The Ministry of Social
Security and Labor and the Department of Statistics have set
up offices devoted to gender analysis. The Ministry of Social
Security and Labor formed an inter-ministerial commission for
the monitoring of the implementation of the Action Plan for
the Advancement of Women.3!

In November 1996, the government adopted the Program
for the Progress of Women and agreed to its implementa-
tion.392 This program covers the most important aspects of a
womans life, both public and private, in accordance with the
fundamental principles embodied in the Constitution, Civil
Code and other legal acts. No financial allocation was made for
implementation; nevertheless, parts of the program are being
implemented through the mutual effort of governmental and

non-governmental organizations.3%

D. RIGHT TO PHYSICAL INTEGRITY

Rape

The Constitution of the Republic of Lithuania guarantees the
security of the person. Article 21 states that it shall be prohibit-
ed to torture, injure, degrade, or maltreat a person. Rape is legal-
ly defined as sexual intercourse through physical violence or
threat of imminent violence or by exploiting the state of the
victim. It is punished by three to seven years imprisonment.304
Repeat offenders are subject to five to ten years imprison-
ment.3% Gang rape or the rape of a minor (14 - 18 years old) is
punished by five to fifteen years imprisonment.’?® Rape by a
particularly dangerous recidivist, which causes grave conse-
quences, or of a child3?” is punishable by eight to fifteen years.30
The Criminal Code makes no special provisions for rape by a
spouse, and these oftenses are punished under the general arti-

cle covering rape. However, experience shows that it is very

difficult to prove rape by a marital partner. Only in cases of
severe physical violence do prosecutions result. Rape by a sib-
ling might be considered incest, but the Matrimonial and Fam-
ily Code only mentions it as a bar to marriage.3® Neither the
civil nor the criminal codes specify punishments for incest.
The existing classification of sexual crimes is soon to be
revised. The draft Criminal Code prepared by the Ministry of
Justice of the Republic of Lithuania (expected to be adopted
by July 2000) redefines sex crimes as crimes and misdemeanors
against freedom of sexual self-determination and sexual
inviolability. The proposed categories are: rape,39 sexual
coercion,3!! sexual exploitation,32 sexual harassment33 and

corrupting of minor.3!
Domestic violence

Although there is no criminal provision specific to domes-
tic violence, the Criminal Code would classify these acts as
assault, battery, and torture. The length of criminal sentencing
for domestic violence depends on the degree of harm caused to
the injured person. For example, intentional bodily injury or
infection with a disease, or any other way of causing illness that
does not have long lasting health effects is punished by up to
six months imprisonment, community service up to one year,
or a fine.?> A deliberate minor bodily injury is punished by up
to three years imprisonment.31 If a person is assaulted in a pub-
lic place, the complaint of the survivor is not necessary to begin
criminal proceedings. Only if the violence takes place within
the home must the survivor make out a complaint to initiate
the process.3”7 As a result, few domestic violence complaints
are filed. To make domestic violence proceedings more acces-
sible, the Ministry of Health issued a decree in 199538 ordering
health care facilities to report immediately all incidents of vio-
lence to the police. According to police data, the few com-
plaints that are filed most often are for minor bodily injuries,
battery or torture. Courts are reluctant to review domestic
violence cases.

Women who reported domestic violence can now receive
assistance from law enforcement authorities and from the
active women’s movement. NGOs and a handful of police sta-
tions have opened consultative offices that offer psychological,
medical and legal assistance to domestic violence survivors.
These consultative offices are often referred to as women’s
“Crisis Centers.” Currently, there are a few (five) domestic
violence refuges. Two shelters have been established by
municipalities, one by the Church and two by municipal

police departments.
Sexual harassment

Before 1999 sexual harassment was not generally prohibit-

ed by law. However, the new Law on Equal Opportunities
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specifically protects people from sexual harassment, which it
defines as offensive conduct of a verbal, physical or sexual
nature, towards a person with whom there are work, business,
or other relations of subordination.3' Under the law, employ-
ers must ensure a working environment free from sexual
harassment and take appropriate means to prevent retaliation
against an employee who has lodged a complaint on grounds
of discrimination.320

The law also prohibits sex-specific requirements in job
advertisements or advertisements of educational opportunities
(except in the cases where, for objective reasons, these posts
may be filled by members of only one sex). Information from
job seekers about their civil status, private life, or family plans
cannot be requested.’2! Employers must also provide equal
working conditions, equal opportunities for professional devel-
opment training, and pay equal wages based on equal work
quality evaluation criteria. A victim of sexual harassment has
the right to submit a complaint to the responsible authorities.
These complaints are to be filed in writing within three
months of the offense. If sexual harassment is proven, the
oftender is punished by an administrative fine paid to the state,
not to the victim.

Trafficking in women

Prostitution is illegal in Lithuania, and monetary fines of
USD $75-125 can be levied against the person engaged in
prostitution.?22 Repeat offenses incur higher fines or adminis-
trative arrest for up to 30 days.?23> Only the use of children in
prostitution is a criminal oftense. “Trafficking of persons” is
defined by the Criminal Code as a crime. Trafficking is defined
as “sale of a person or transfer or acquisition for the purpose of
sexual exploitation, forced prostitution, or for material and oth-
er kinds of personal gain,” as well as bringing of an individual
in or out of Lithuania with the goal of using him or her for
prostitution. Trafficking in persons is punishable by four to
eight years imprisonment.32* If the same offense is committed
repeatedly, against minors, or through conspiracy, or by an
especially dangerous recidivist, it is punishable by six to twelve
years imprisonment.32

Lithuanian law does not primarily target punishment against
the trafficker. More often, criminal charges are filed against the
women who attempted to enter the country with forged travel
documents. The Ministry of the Interior through the Depart-
ment of Police has created a special division for combating traf-
ficking in the Organized Crime Task Force.32¢ According to the
German Federal Crime Bureau, 125 women who have been
trafficked from Lithuania into Germany for prostitution
appealed to German authorities in 1997. The number of traf-

ficked women from Lithuania into Germany surpasses that of

its close neighbors with 32 per 100000 population, compared to
the Czech Republic with 15 and Poland with four.327

v Focusing on the

Rights of a Special

As 0f 1999, 20% of Lithuania’s population, or 715, 219 people,
were younger than 14 years. Almost half of this number were
girls. 328 Under Lithuanian law; all persons under the age of 18
are classified as minors and those between 16-29 as young
adults. The number of young adults has remained fairly stable,
but the percentage of young adults in the society as a whole has
decreased from 22.3% in 1989 to 20.5% in 1997.

Childbearing among adolescent mothers under 18 years of
age 1s low. 39

Within the Ministry of Social Security and Labor there is a
service for the Protection of the Rights of the Child which
organizes, controls and supervises the enforcement of laws and
policies regulating children’s rights. In 1996, the Children’s
Affairs Consultative Council was set up in the Office of the
President, and a Commission of Family and Child Affairs was
established under Parliament in 1997. Similar services function

in the various cities and regions of Lithuania.330

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

Health policy and the health care system

The Lithuanian Health Program contains no specific section
that deals with the health of adolescents.® Generally little
attention has been paid to the reproductive health of young
people; only recently have the issues of teenage pregnancy, abor-
tion, and STTs been taken up by the government. Reproductive
health policy for adolescents is largely the domain of NGOs,
such as the Association. The Healthy Lifestyles Promotion Pro-
gram, which was started in Lithuanian schools in 1993, is the
only program addressing the reproductive health issues of
teenagers. No other kind of sex education program exists.

Access to services

There are no Lithuanian laws or legal acts that limit adoles-
cents’ access to health care services. Young adults go to the same
general clinics as adults. Services are provided free of charge in
general polyclinics, but services at specialized centers (i.e., the
State Family Planning Center) are provided on a fee-for-ser-
vice basis, which are accessible only to the few young adults

who have financial means.
Contraception

Accurate data about the use of contraceptives among

Lithuanian youth is non-existent, but it is known that modern
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methods of contraception are not widely used.

Various surveys and studies show that the most popular
means of birth control among young adults is the condom:
26% of students regularly use condoms.33? In studies of young
couples between the ages of 18 and 19, 43.2% use contraceptives.
Of these, 189% use condoms, 10.8% use coitus interruptus, and
54% hormonal oral contraceptives.33> Oral birth control pills
are generally unpopular with young adults but are increasing in
use. The medical community encourages the use of condoms
for the added benefit of prevention of STIs.

Access to doctor’s consultations

Teenagers have access to doctor’s consultations and infor-
mation about sexually transmissible infections, family planning
methods and contraceptives, although they are hesitant to do
so. On the initiative of the Association, five youth health cen-
ters were opened in 1998. These centers, in Lithuanias five
largest cities, provide a forum for young people to provide

reproductive health consultations to their peers.
Abortion

Approximately 72% of all abortions in 1998 were performed
on women under the age of 19, and 002% for women under 14
years of age.¥* Adolescents, like adults, must go to a primary
health care provider for pregnancy tests and a referral to a hos-
pital for an abortion. Abortions for women less than 16 years of
age require parental consent. Consent is requested, but is not
mandatory, for women between the ages of 16 and 18. The con-
senting adult must personally come to sign the consent, or the

signature must be countersigned by a notary public.3®

B. MARRIAGE AND ADOLESCENTS

Although the minimum age of consent for men and women to
marry is 18,3¢ the draft Civil Code would allow a court to
reduce the minimum age by three years on the basis of a per-
sons request. Also, in cases of pregnancy, courts may allow a
person younger than 15 to get married.?7 In 1996, 4% of all
marriages had a bride aged 17 or younger.38 In recent years,
more people have started living together without being mar-
ried. There is a trend toward “living together” (domestic part-

nership) among 17 to 20 year olds.?*

C.SEXUAL OFFENSES AGAINST ADOLESCENTS
AND MINORS

The Criminal Code specifies a punishment of up to three years
imprisonment for the molestation of persons less than 16 years
of age.3*" Sexual intercourse with a sexually immature person
is punished by up to five years imprisonment.3*! Rape of a
minor (14 - 18 years old) is punished by five to fifteen years
in prison.342

There are some pending amendments to the Criminal
Code. These amendments will increase the penalties for sex
offenses with minors, including forced sex and abuse, rape, sex-
ual abuse of children, molestation, forcing individuals to pro-
vide sexual satisfaction, organizing prostitution, child

pornography and the running of brothels.

D. EDUCATION AND ADOLESCENTS

Legal principles covering the education of children meet the
requirements of the 1995 Vienna Declaration to ensure prima-
ry education of children. Between 1993 and 1997 there was a
noticeable increase in the number of young people seeking
education at all levels. Boys more often attend basic and voca-
tional schools, while significantly more girls than boys seek a

specialized secondary and higher education.3$

E.SEX EDUCATION

Although sex education is part of the mandatory school cur-
riculum, it is not a separate subject. Rather it is integrated into
physical education, biology, and literature courses. Moreover,
only a few schools offer organized sex education programs.
Lithuanian universities have not trained teachers to teach sex
education, although in 1998, the Lithuanian Pedagogical Uni-
versity created an elective program for health teachers that will
qualify them to teach sex health classes. The Catholic Church
and certain influential educators oppose the teaching of sex

education in schools.

F.TRAFFICKING IN ADOLESCENTS

In recent years, the number of missing persons registered by
the Lithuanian Ministry of the Interior has increased from 796
in 1995 to 402 registered cases in the first quarter of 1998 alone.
Most of the missing persons are minor girls. It is believed that
many have been forced to work abroad as prostitutes and have
had their travel documents confiscated by their traffickers.34+
Trafticking in minors is punishable by six to twelve years

imprisonment.34

NOTE ON SOURCES

The information in this chapter is drawn from primary sources
of law in Lithuanian and secondary sources in English and
Lithuanian. All primary sources of national law are in Lithuan-
ian. Unless otherwise noted, they are available in LITLEX at
<wwwlitlex.1t> (Teisinés informacijos centras [Legal Infor-
mation Center] of the Lithuanian Ministry of Justice). Unofti-
cial English translations of some laws and regulations are on
file with The Center for Reproductive Law & Policy. The
chapter conforms to THE BLUEBOOK (16th ed. 1996).
Blue book footnote style may show variations due to produc-

tion incompatibilities with certain character fonts.
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GLOSSARY OF ABBREVIATED TERMS

KONST.: Constitution of the Republic of Lithuania

VZ: State News

BAUDZIAMASIS KODEKSAS: Criminal Code
SANTUOKOS IR SEIMOS KODEKSAS: Matrimonial
and Family Code
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Statistics

GENERAL

Population

m The total population of Poland is 38.7 million.!

m The proportion of the population residing in urban areas is estimated to be 65%.2

m Between 1995 and 2000, the annual population growth rate 1s estimated at 0.1%.3

B 1n 1999, the gender ratio was estimated to be 106 women to 100 men.*

Territory

m The territory of Poland is 120,728 square miles.>

Economy

m In 1997, gross national product (GNP) was USD $138.9 billion.°

m In 1997, gross domestic product (GDP) was USD $135,659 million.”

B The average annual growth between 1990 and 1997 was 4.1%.8

m From 1990 to 1995, public expenditure on health was 48% of GDP.”

Employment

m Women comprised 46% of the labor force in 1997, compared to 45% in 1990.10
WOMEN’S STATUS

mIn 1999 the life expectancy for women was 76.9 years, compared with 68.2 years for men.!!
m In 1997, the illiteracy rate among youth between the ages of 15 and 24 was 0% for females and 0% for males. 2

mIn 1998, gross primary school enrollment was 97% for girls and 99% for boys; gross secondary school enrollment was 81% for boys
and 85% for girls.!3

ADOLESCENTS

m 20% of the population is under 15 years of age.*

MATERNAL HEALTH

m Between 1995 and 2000, the total fertility rate is estimated at 1.53.15
m In 1998, there were 23 births per 1,000 women aged 15-19.10

m In 1998, the maternal mortality ratio was 10:100000.7

m Infant mortality was at 15 per 1,000 live births.1

m99% of births were attended by trained attendants.”
CONTRACEPTION AND ABORTION

m The contraceptive prevalence for any method (traditional, medical, barrier, natural) is estimated at 75%, and that for modern meth-
ods at 26%.20

HIV/AIDS AND STIs

mIn 1999, the estimated number of people living with HIV/AIDS was 13000.2!

m In 1997, the estimated number of women aged 15-49 living with HIV/AIDS was 25.22
mIn 1997, the estimated number of children aged 0-14 living with HIV/AIDS was 3.23

mIn 1999 the estimated cumulative number of AIDS deaths among adults and children was 500.24




LAWS AND POLICIES AFFECTING THEIR REPRODUCTIVE LIVES PAGE 101

ENDNOTES
1. UNITED NATIONS POPULATION FUND (UNFPA), THE STATE OF WORLD POPULATION

1999 (visited July 13, 2000) <www.unfpa.org>.

2. 1d

3. Id.

4, THE WORLD’S WOMEN 2000. TRENDS AND STATISTICS, at 21.

5. UNITED NATIONS POPULATION FUND (UNFPA), THE STATE OF WORLD POPULATION
1998, at 810.

6. THE WORLD BANK, WORLD DEVELOPMENT REPORT 1998/9, at 191.

7. Id. at 213.

8. Id. at 211.

9. Id. at 203.

10. Id. at 195.

11. THE WORLD BANK, WORLD DEVELOPMENT INDICATORS 1999, at 83.

12. Id.

13. 1d.

14. CIA, POLAND, WORLD FACTBOOK (visited Sept. 23, 1999)
<http://www.odci.gov/cia/publications/factbook/pl.html>.

15. THE STATE OF WORLD POPULATION 1999, supra note 1.

16. Id.

17. 1d.

18. Id.

19, Id.

20. Id.

21. UNAIDS & WHO, EPIDEMIOLOGICAL FACT SHEET ON HIV/AIDS AND SEXUALLY
TRANSMITTED DISEASES-POLAND 3 (2000) (visited July 13, 2000) <www.unaids.org>.
22. UNAIDS & WHO, EPIDEMIOLOGICAL FACT SHEET ON HIV/AIDS AND SEXUALLY
TRANSMITTED DISEASES-POLAND 3 (1998).

23, Id.

24. EPIDEMIOLOGICAL FACT SHEET ON HIV/AIDS AND SEXUALLY TRANSMITTED Dis-
EASES-POLAND (2000), supra note 21, at 3.




PAGE 102

‘WOMEN OF THE WORLD:

n East Central Europe, Poland borders the Czech Republic

and Slovakia to the south, Germany to the west, and Russia,

Lithuania, Belarus, and Ukraine to the east.! The official lan-
guage is Polish. Poland was among the first countries in East
Central Europe to introduce open market reforms in 1990,2
and it now possesses one of the most successful “transition”
economies in the region.> Currently Poland is being consid-
ered for membership in the European Union (EU), and its
prospects seem assured.

Poland is distinctive in the region for its strong Catholic
affiliation, with 95% of the population being Roman Catholic
and 75% defining themselves as practicing Catholics. The
remaining 5% are a mix of Protestant, Eastern Orthodox and
other denominations.* Ethnically, Poland is relatively homoge-
neous, with 976% of the population Polish, 1.3% German, 06%
Ukrainian, and 0.5% Byelorussian. As of July 1999, there were

3861 million people living in Poland — 1985 million women.>

1. Setting the Stage:
the Le 5 and &

Poland 1s a democratic republic® with a legal system that is a
mixture of Continental (Napoleonic) civil law, with some per-
sistence of the previous state socialist regime.” Its Constitution
was ratified in October 1997.

A.THE STRUCTURE OF NATIONAL GOVERNMENT

The government of Poland is based on a separation and balance

of power between the executive, legislative and judicial branches.
Executive branch

The power of the executive branch is vested in the president
of the republic and the Council of Ministers (Rada Ministrow).?
The president is elected by secret ballot in universal and direct
elections and serves for a maximum of two five-year terms. A
president must receive more than half of the valid votes.!® The
president of the republic reviews bills passed by the legislative
branch and can either sign them, return them to the House of
Representatives (Sejm) for reconsideration, or submit them to
the Constitutional Tribunal for a review of their constitution-
ality. If a bill is returned to the Sejm and re-passed by a three-
fifths majority vote of at least half the statutory number of
deputies, then the president must sign the bill and may no
longer refer it to the Constitutional Tribunal. If the Constitu-
tional Tribunal finds that the bill conforms to the Constitution,
the president must sign it. If the Tribunal finds the bill uncon-
stitutional, the president cannot sign it."! As Poland’s represen-
tative in foreign affairs, the president of the republic has the

authority to ratify and renounce international agreements,

appoint and recall representatives of Poland, and receive diplo-
matic representatives of other states, but the president is
required to cooperate with the prime minister with respect to
foreign policy.!2 The president of the republic is also the
Supreme Commander of the Armed Forces.’ He grants Pol-
ish citizenship and consents to its renunciation,'* confers
orders and decorations, !> and has the power of pardon.!0

The Council of Ministers conducts the internal affairs
and foreign policy of Poland and is responsible for affairs of
state not reserved to other state organs or local governments.
In particular, the Council of Ministers implements statutes,
issues regulations, ratifies international agreements, coordinates
the organs of state administration, adopts a draft state budget,
and implements the budget after its adoption by the House
of Representatives.

The president of the Council of Ministers is the prime min-
ister, who is appointed by the president of the republic and the
House of Representatives.’$ The prime minister proposes the
composition of the Council,’ manages the work of the Coun-
cil, implements the Councils policies, and, like other ministers,
1ssues regulations.2) The Sejim oversees the activities of the Coun-
cil of Ministers.2! The Minister of Health and Social Assistance

is responsible for health care policy and management.2
Legislative branch

The power of the legislative branch is vested in the House
of Representatives and the Senate.23 All representatives serve
four-year terms that can be shortened by a vote of at least two-
thirds of the statutory number of deputies or by order of the
president of the republic.2* The Sejm, which has much greater
powers than the Senate, is composed of 460 deputies, elected
by secret ballot in universal, direct, and proportional elec-
tions.2> The Senate is composed of 100 senators elected by
secret ballot in universal and direct elections.20

Legislation may be introduced by deputies, the Senate, the
president of the republic, the Council of Ministers, or a petition
signed by 100000 citizens able to vote in Sejm elections.?” The
Sejm passes bills or resolutions by a simple majority vote of at
least half of the statutory number of deputies, unless the Con-
stitution requires a different majority for certain kinds of bills,
or a statute or resolution requires a different majority for a giv-
en resolution.28 Once passed by the Sejm, the Senate may
amend it, adopt it, or reject it by simple majority vote.2? The
Sejm can amend or reject a Senate resolution by a majority
vote.’0 The Sejm, by a majority vote of deputies present, can
order a nationwide referendum on a matter of particular
importance to the state. The president of the republic, with the
consent of a majority vote of the Senate, can also order a refer-

endum. A nationwide referendum is binding if more than half
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of Poles eligible to vote have participated in it. A referendum’s

validity is subject to Supreme Court review.3!
Judicial branch
The judicial branch consists of the Constitutional Tri-

bunal,® the Tribunal of State,3 the Supreme Court, the com-
mon courts, administrative courts and military courts.3*

The Constitutional Tribunal adjudicates on the conformity
to the Constitution of statutes, international agreements,
actions of central state organs, and activities of political parties.
It also hears individual complaints concerning constitutional
infringements® and settles disputes over authority between
central state organs.’¢ The Constitutional Tribunal is composed
ot 15 judges chosen by the Sejm for non-renewable nine-year
terms.¥’ Rulings of the Constitutional Tribunal are final
and binding,

The Tribunal of State adjudicates cases involving normative
acts initiated by the president of the republic, the prime minis-
ter, and certain other state ofticials.® The Supreme Court has
appellate jurisdiction over common and military courts.*0 The
Chief Administrative Court and other administrative courts
exercise control over public administration and determine
the conformity of local government resolutions.*! Judges
are appointed for an indefinite period by the president of
the republic on the suggestion of the National Council of
the Judiciary.*2

The common courts are organized into three tiers below
the Supreme Court: regional, provincial and appellate.
Regional courts are courts of first instance, provincial courts
have original jurisdiction over the most serious offenses, while
also handling appeals from regional courts, and appellate
courts handle only appeals from the provincial level. The
Supreme Court handles appeals only about questions of law. In
addition, common courts are divided into civil, criminal, labor
and family jurisdictions.®

The government is further monitored by the Supreme
Chamber of Control and the Commissioner for Citizen’s
Rights (Ombudsman). The Supreme Chamber of Control
audits the organs of government administration, the National
Bank of Poland, state legal entities, local government agencies,
and other state organizational units to ensure the legality, eco-
nomic prudence, efficacy and diligence of their activities.** The
Ombudsman® reports annually to the Sejm and the Senate
about the state of the freedoms and rights of the people of
Poland.*¢ The Commissioner is appointed by the Sejm, with
the consent of the Senate, for a period of five years.# The
Ombudsman may act when, upon the complaint of an indi-
vidual or organization, violations of human rights and freedoms

by public agencies and authorities are called to its attention.*3

B.THE STRUCTURE OF TERRITORIAL DIVISIONS

Regional and local governments

The 1998 administrative reform significantly reduced the cen-
tral government’s administrative presence at the local level.#
Local government has been reconstructed into 16 provinces
(Wojewodztwa),>0 and the provinces are divided into districts
(Powiat), each of which consist of several communes (Gmina),
the basic units of local self-government.> Local governments
perform all public tasks not reserved to other public authorities
by the Constitution or statutes.>2 They have their own consti-
tutive and executive organs,> property rights, and the right to
levy local taxes.>* Matters concerning the local community
can be decided by referendum.® Gminas have their own elec-
tions, which give them relative independence from central
government. The Gmina Council is the legislative body, the
mayor and municipal council are the executives.® The 350
democratically elected Powiats may also promulgate local reg-
ulations.” They also may execute at the local level some
administrative and financial tasks of the state.5® The Powiat 1s
governed by its own legislative body (the Council), and an
executive board.>

The highest level of local government is the Ioivod, mem-
bers of which are appointed partly by the central government
and partly by newly created, democratically elected, regional
assemblies (Sejmiks). The self~governing Voivodship Sejmiks are
responsible for the development and implementation of
regional economic policies and, like Powiats, have independent
legal identities and independent budgets.®© The Toivods
concentrate on regional policies that relate to cultural life and
local activities, including health and pro-family policies.®!
Acts of local governments (Gmina and Powiats) are subject
to review by the courts,2 the prime minister, Ioivods, and

regional audit chambers.®

C.SOURCES OF LAW

Domestic sources of law

Poland has a civil law system.®* The sources of universally bind-
ing law are the Constitution, statutes, regulations and ratified
international agreements.®> The Constitution is the supreme
law and is directly applicable.®® Ratified international agree-
ments become part of the domestic law and are directly applic-
able.¢” They have precedence over domestic law and are second
in the hierarchy of laws.68

Regulations implement statutes.®” Resolutions of the gov-
ernment and orders of the premier and ministers are binding
only on subordinate officials. They may not, therefore, consti-
tute the basis of decisions concerning citizens, legal entities,

and other subjects.”’ Resolutions and orders must comply with
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universally binding law.7' Acts of local bodies are a source of
universally binding law in the territory of the organ issuing
such acts.”? According to Article 190(1) of the Constitution,
judgments of the Constitutional Tribunal also have universal
binding application. Finally, common law, when not in contra-

diction to statutory law, is another source of binding law.”
International sources of law

International agreements are concluded by the Council of
Ministers™ and are ratified by the president.” If an interna-
tional agreement concerns peace, alliances, political or military
treaties; constitutional freedoms, rights or obligations of citi-
zens; Poland’s membership in international organizations; con-
siderable financial obligations; or matters normally regulated
by statute, then consent must be granted by statute before the
agreement can be ratified.” The state may, by virtue of inter-
national agreements, delegate to an international organization
the competence of state organs in relation to certain matters.”’
The ratification of such international agreements requires con-
sent through a statute passed by two-thirds of the Sejm and by
two-thirds of the Senate.” Such statutes may also be passed by
a nationwide referendum.”

Since 1980, Poland has been a state party to the Convention
on the Elimination of All Forms of Discrimination Against
‘Women.8 Poland has also ratified the International Covenant
on Civil and Political Rights,8! the International Covenant on
Economic, Social and Cultural Rights,52 the First Optional Pro-
tocol to the International Covenant on Civil and Political
Rights,3 the Convention on the Rights of the Child,5* the
International Convention for the Elimination of All Forms of
Racial Discrimination,® and the European Convention of
Human Rights.8 The European Agreement, signed on Decem-
ber 16, 1991 by the Republic of Poland to associate with the EUJ
obliges Poland to “harmonize” its law with that of the EUS

i Examining Health and

Reproductive rights were not discussed during the period of
state socialist rule, and unfortunately, little has changed since
the transition. Generally, all governments have ignored in ofti-
cial state strategies, policies and program issues of women’s
reproductive health and rights, with the exception of abortion.
Access to abortion has become considerably more difficult
since 1989,

A.HEALTH LAWS AND POLICIES

The Constitution guarantees every citizen the right to health
care financed by the state.8 The Constitution also obliges

authorities to pay special attention to the health of children,
pregnant women, disabled persons and the elderly®

Reform of the health care system is one of four major
reforms implemented in Poland since January 1, 1999, (The
others are reform of the social security system, education and
state administration). Its cornerstone is the elimination of direct
state financing of the health service.?0 In 1998, there were 8461
medical clinics and health care centers in Poland, 5,256 situat-
ed in urban areas and 3,205 in rural areas.”! There are 715 gen-
eral hospitals, and eight have specialized maternity
departments,”? representing a marked decrease since the early
1980s. Poland has a high ratio of health care professionals per
inhabitants: one doctor is responsible for 424 persons, while
one nurse is responsible for 178.%3 There are 6,341 gynecologi-
cal specialists,** while 24434 midwives work in hospitals and
other medical centers.% In 1998 there were 727 hospital beds
per 100000 inhabitants.%

A number of laws regulate the provision of health care ser-
vices: the law on health care institutions;*’ the law on national
health insurance;” the law on the medical profession;” the law
on care of the mentally disabled;!%0 the law on family planning,
protection of the human fetus and conditions of legal abor-

tion; %! and the law on the profession of nurse and midwife. 102
Objectives of the health policies
The Polish government first set forth a National Health

Program (NHP) in an interministerial document signed on
September 3, 1996.18 The NHP is based on the World Health
Organization (WHO) strategy of “Health for All in the Year
2000.”104 The strategic goal of the NHP is to better public
health by focusing on improving access to health care services
and reforming lifestyle and environment risks.!> The NHP
addresses women’s health and reproductive rights only insofar
as two of its goals are to prevent premature births and to detect
and prevent breast cancer.100

A women’s health policy was taken up in the 1997 Nation-
al Program of Actions for Women, under the governmental
Oftice of Plenipotentiary for Family and Women.!07 The pro-
gram was never implemented.!%® In 1997, the Office became
the Plenipotentiary for Family Affairs, and according to the
legal act adopted by the government on November 7, 1997, the
new office’s mandate no longer includes women'’ issues and
gender equality. 1 As a result, the womens health policy has
been left to languish.

Poland has had in place since 1993 a National Program for
Development of Prenatal Care. Its goal is to reduce the num-
ber of illnesses and deaths among mothers and newborn chil-
dren;!10 its actions are carried out on the regional level. ! The

national health policy of Poland therefore considers women
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principally as mothers and devotes most of its women’s health
resources to pre-, peri- and postnatal care. The health care
needs of women who wish to avoid childbearing and of post-
menopausal women are not well met.

Implementing agencies

The Ministry of Health is charged with organizing and
implementing public health care services and is in the process
of reforming the health sector to promote decentralization and
privatization. Under these reforms, responsibility for outpatient
primary and specialty care services, as well as some inpatient
care, has been transferred from the central government to large
cities and local government service areas. Furthermore, author-
ity previously held by central government officials has been
delegated to managers of independent and relatively
autonomous health institutions, including hospitals and pub-
licly owned integrated health care maintenance organizations
know as ZOZs.112 The NHP is largely implemented by local
governments, local communities and NGOs."3 The National
Health Institution is in charge of negotiating contracts with
health care providers and paying for treatment provided to

insurance holders.!*
Infrastructure of health services

Almost all primary care services are provided through poly-
clinics. A polyclinic is typically staffed by a multi-specialist
team, consisting of an internist, pediatrician, gynecologist, and
a dentist,!> with frequent use of referrals to other specialists
after an initial consultation.® Clinics located in the urban areas
have a larger number of physicians and support staft than rur-
al facilities. Outpatient clinics in urban areas usually have supe-
rior equipment and facilities, such as analytical or diagnostic
laboratories, and many have separate dispensaries for children
and women. They may also have dental or other specialist dis-
pensaries. In 1991, there were 3,311 outpatient clinics, 1,903 of
which were in urban districts.

Approximately 95000 people — 14% of all public health
service employees — work in primary health care. However,
their distribution among health facilities is uneven. The num-
ber of doctors per 10000 inhabitants ranges from 114 in the
rural Siedlce Toivodship to 384 in the Warsaw area. The ratio of
physicians employed in primary health care relative to those
working in hospitals or in specialized care appears to be insuf-
ficient: of all physicians in Poland, only 16% (14000 doctors)
are involved in the primary health care sector. 118

Much of Polish health care is provided through publicly
owned integrated health care maintenance organizations
known as ZOZs, which combine primary and specialist care
and, in some cases, inpatient services. The central government

devolved ownership of public sector health care providers to

local and provincial governments in 1993, so that now most
hospitals are owned by provincial governments. Under a pro-
vision of a 1995 law, Polands 46 large cities (““Gmina) were
offered ownership over primary care providers, including
polyclinics, specialist clinics, public health providers and a few
hospitals that were included in the related ZOZs. Local gov-
ernments outside of large cities (also called Gmina) were given
authority over primary care facilities in their jurisdiction.!?
Inpatient care is provided by the Toivodships through hospitals,
and each hospital has a minimum of four wards: internal med-
icine, surgery, gynecology and obstetrics, and pediatrics.!20
Legislation from 1991 allowed hospitals to function as “inde-
pendent units,” operating according to commercial law. 12!

A significant development for patients in the current health
care reforms is the creation of family practitioners (FPs) who
act as “gatekeepers.” Patients are no longer permitted to go
straight to a specialist. They must first register with an FP, who
will assess the need for additional services. Although patients
can visit FPs and hospitals of their choice, they must select doc-
tors and institutions within their own province. 22 This applies

only to ZOZs, not to private clinics.
Cost of health services

Before 1989 the state socialist government provided all
health care services. These were financed out of the national
budget and managed by the Ministry of Health. Private prac-
tice was ofticially legal, but available only to those who had
connections and could pay. Since 1989, government reforms
created a system of national health insurance based on payment
of premiums that entitle the contributor to a defined package
of benefits. Eligibility is no longer automatic for all citizens,
although coverage is intended to be virtually universal. Health
care services are provided through state-owned or autonomous
hospitals, clinics, and ZOZs that receive contracts and pay-
ments from a system of insurance funds. Private health care
providers may also be approved and receive payments through
insurance, under certain conditions.!23

The government no longer fully finances the operations of
the health care system. Since January 1999, all employed citi-
zens were obliged to pay 7.5% of their income!2* in the form of
a mandatory, tax-deductible health insurance premium.!2
Those who are unemployed must register at the Bureau of
Unemployment and Social Welfare Centers in order to obtain
a waiver and receive insurance coverage. Family members are
considered dependents and receive coverage under the insured
principal. Retired pensioners make no contribution but are
covered. The Ministry of Health pays for the care of orphans,
persons on permanent welfare, and the poorest agricultural
workers.!120 Additionally, article 8 of the Law on Health
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Insurance guarantees to every insured person the use of public
health services at no charge. Under this article approximately
97% of the population is entitled to free medical care.

The new health insurance system is executed through 16
tully autonomous funds known as “Sick Funds” (Kasa
Chorych),'27 one for each Voivodship. There is also one nation-
wide fund for individuals in the uniformed services. The
Funds’ main purpose is to provide the best possible medical
care, as far as their budget will permit, to all insured persons, 128
and thus cover the costs of medical consultations, diagnostic
services, medical treatment, medical rehabilitation, nursing
assistance, pre-, peri- and postnatal care, preventive care, and
basic medicines. 129

‘While these health care reforms have been implemented
only starting in 1999 already there are concerns related to
accessibility of specialized medical services and the ability of the
poor to access quality health services. 3 The Ombudsman has
raised serious questions about the constitutionality of the Law
on Health Insurance, and it is expected that the government
will take up this matter eventually. 13! In 1994, the health bud-
get was 13.8% of the total state budget, increasing to 154% in
1996 and falling to 13.3% in 1998. The health expenditure per
capita increased from USD $111.50 in 1994 to USD $167 in
1996.132 Total public expenditures for the health care system
constituted 4.24% of Polands GNP in 199713 Private health
insurance was not possible until 1999 — foreign companies
were not allowed to sell it, and Polish companies did not offer
health coverage. '3+

One irony in Poland’s health care system reforms involves
the governments inattention to EU directives.'® Poland was
among the first wave of East European countries to apply for
EU membership, but it participates in none of the four EU
projects on health: health promotion; prevention and treat-
ment of AIDS; prevention of cancer; and prevention of alco-
holism.3¢ Moreover, there is limited financing of health clinics
for women, particularly those specializing in the prevention of
womens illnesses (including cancers). This limited financing
directly affects the availability of professional counseling and
treatment for such diseases.'¥ Finally, although family plan-
ning services are included in the package of free health care
services available to women, the government dropped five of
the eight contraceptives designated for reimbursement from
the schedule of covered medications. '3

Regulation of health care providers

The Law on the Medical Profession and the Code of
Ethics*0 regulate health care professionals, who are obliged to
respect human rights and protect the dignity of individuals who

use their services.'¥! The Law on the Medical Profession defines

the conditions under which one may practice medicine. To
become a physician, one must study medicine at a university,
and upon graduation, pass the state examination. Physicians are
required to register with the National Court of Physicians. They
also have an obligation to continue their education and to take
post-graduate courses designed for this purpose. 42

All doctors are required to join the Chamber of Physicians,
which is organized both nationally and regionally.! The high-
est authority in this medical self-government is the National
Congress of Doctors; each regional chamber has its own con-
gress as well. The National Court of Physicians, regional
courts, the National Spokesman for Professional Responsibili-
ty and regional spokespeople also operate within the medical
profession’s self-governing structures.!#* The professional self-
governing bodies of physicians are supposed to regulate the
quality of work and ethics of medical services.*> Any person
dissatisfied with medical service rendered can complain and
press charges with regional chambers or can directly exercise
his or her rights in a court of law. The Ombudsman is also
entitled to lodge a complaint or initiate any form of legal action
where there is a possibility of a rights violation. 40

The professions of nursing and midwifery are regulated by
Law No. 410/1996 and the Midwifery regulations,# which
were part of the broader health care reform. The law established
a new three-year nursing curriculum that emphasized the pro-
fessional aspects of the nurse’s role and fostered the development
of a curriculum that met European nursing and midwifery
standards of education and training.*8 The new curriculum
includes many new subject areas, such as mental illness, health
promotion and research. In 1999 a new Institute of Postgradu-
ate Education for nurses and midwives was established. 4

Polish pharmacists are organized into the Polish Pharma-
ceutical Chamber, whose organization is regulated by a 1991
law.159 The main bodies of this Chamber are its Council,
Commission, Court and Spokesperson. Similarly to physicians,
pharmacists in 1993 adopted their own Code of Ethics. !

Patients’ rights

There is no single document concerning patients’ rights. Reg-
ulations on specific rights are included in different documents:
the laws on health care and insurance; the law on the medical
profession; regulations for specific clinics and hospitals; and the
general codes of medical ethics. Article 39 of the Constitution
forbids scientific experimentation, including medical experimen-
tation, without the voluntary consent of the individual.

The Law on the Medical Profession provides that the
patients have the right to medical care, delivered in accordance
with modern prevailing medical standards, treatment, and pro-

fessional ethics.!>2 Patients have the right to all information on
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the state of their health, the physicians’ diagnosis, and all possi-
ble courses of treatment; patients are entitled to know the pos-
sible negative consequences, as well as positive, of such
treatments.’ Patients have the right to consent to or refuse
examination or other treatments.!> The patient’s informed
consent for operations or other interventions must be
obtained.'® Patients have a right to any information about
modifications a doctor has made during a course of treatment,
due to risks of health or life.15¢ A physician must respect the pri-
vacy and dignity of the patient.'>” Patients have the right to
consent to, or refuse, the presence of persons other than a
physician or medical staff.’ All medical professionals must
keep confidential any information about a patient gathered
during the course of medical treatment.!>

The consent of the patient is required for all diagnostic,
therapeutic and preventive procedures. If the patient is unable
to give informed consent, it should be given on his or her
behalf by the patient’s statutory representative or a person hav-
ing permanent care of the patient. If the patient refuses to give
consent for a proposed procedure, the physician should, as far
as possible, continue to provide medical care for the patient.10
Should a patient successtully prove that a violation of his or her
rights has occurred, courts can fine doctors, although actual
damages are limited to losses.!! Responsibility for medical
malpractice can be criminal and civil as well as involving dis-
cipline meted out through a professional body. 62

The Criminal Code punishes any person who performs a
medical procedure without the patient’s consent with a fine,
limitation of freedom, or imprisonment for up to two years. 163

General provisions cover cases where serious harm was
done to another person’ health, and these carry possible prison
terms of between one and ten years.!o4 The provisions of the
Criminal Code on battery, assault, manslaughter, murder, or
physical or psychological mistreatment of family members or
dependent persons also apply.

It is the duty of the Chamber of Physicians to supervise and
discipline their members on issues of medical ethics.!05 Physi-
clans must answer to medical courts for any conduct contrary
to principles of professional ethics or laws regulating the prac-
tice of medicine.!® Medical courts can issue a reprimand or a
warning, can suspend the right to practice the medical profes-
sion for a period of six months to three years, and can perma-
nently deprive the physician of the right to practice the
profession. '’ Disciplinary proceedings do not exonerate doc-
tors from separate civil or criminal responsibility. 108 An accused
physician has the right to designate defending witnesses and to
seek counsel from among physicians and attorneys. 16?

There are some policies that may conflict with the

guarantee of patient rights, particularly where the right to

information” concerning family planning is concerned.”!
The head of the National Court of Physicians has given clear
direction that doctors may refrain from prescribing contracep-
tion if it is against the dictates of their consciences, 72 and doc-
tors are under no obligation to refer or provide patients with
additional information and alternatives.”? There are additional
concerns regarding patients’ rights as rights to privacy and
respect of patient’s dignity are systematically violated. More-
over, health care workers receive no human rights education in

their professional training, 7>

B. POPULATION POLICY

As is the trend in many European nations, there is an observ-
able decline in Polands birth rate. Families are having fewer
children: in 1980, there was an average of 2.27 children per
family; in 1995, that dropped to 1.61 children per family, 76 a rate
demographers estimate falls below the level needed to main-
tain current population numbers.”7 Since 1992 the average life
expectancy of men and women has been increasing — in 1997,
it was 77 years for women and 68.5 for men. Infant mortality
has decreased. The number of infant deaths per 1,000 live
births dropped from 193 in 1990 to 10.2 in 1997778 and 95 in
1998.179 In 1998, there were 22,000 more births than deaths. 80

In response to a perceived population decline, the Polish
government has adopted a pronatalist ideology. This ideology is
reflected in the Polish Constitution, which states that “marriage,
being a union of a man and a woman, as well as the family,
motherhood and parenthood, shall be placed under the protec-
tion and care of the Republic of Poland.” 8! Article 71 of the
Constitution specifies that “(1) The state, in its social and eco-
nomic policy, shall take into account the good of the family.
Families, finding themselves in difficult material and social cir-
cumstances — particularly those with many children or a sin-
gle parent — shall have the right to special assistance from
public authorities; and (2) A mother, before and after birth, shall
have the right to special assistance from public authorities.”

Polandss restrictive abortion and family planning laws con-
stitute a de facto population policy that is both Catholic and
pronatalist. Its employment laws and policies promote moth-
erhood and make it difficult for women who do not take
advantage of these state benefits to raise their children and to
reenter the labor force on the same footing as men. Most
recently, the government submitted a pro-family tax relief bill
to the Sejm. The bill would reform the current tax code to give
preferential treatment to families with at least two children and
low incomes. 182

The government’s pronatalist position is also expressed
through a very restrictive abortion law; a lack of policies that

promote and subsidize family planning programs, and its
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withdrawal of support for modern hormonal contraceptives for
women while considering state-supported access to the male
impotence drug Viagra. Family planning services are generally
not provided in the public health system and sterilization is ille-
gal.183 There are inconsistencies in this position, however. For
instance, the allowance for extremely poor pregnant women is

symbolic, and not all entitled women have received it.

C. FAMILY PLANNING

The Polish government committed itself to the 1994 Interna-
tional Conference on Population and Development Pro-
gramme of Action, but has taken no practical action to fulfill
this commitment. Family planning is officially included on the
list of basic health care services provided by the state, but there
are no systematic family planning services oftered in its public
health care institutions. '8 The United Nations Human Rights
Committee has recently noted the insufficiency of public fam-
ily planning programs and recommended Poland introduce
policies and programs that would promote full and non-dis-
criminatory access to all methods of family planning and that
it reintroduce sex education in public schools. !5

The NHP aims to improve health in the sphere of women's
reproduction, including in particular health services and coun-
seling for women about family planning. Financed by the gov-
ernment and by funds from the United Nations Development
Program (UNDP), a program called “Promotion of the Health
of Mother and Child With Special Focus on Family Planning”
was implemented by Poland. Its long-term aim is to improve
the health of mothers and children as well as to reduce the
number of unplanned pregnancies through the improvement
of reproductive health services, including information, educa-
tion, and communication about family planning.’8¢ NGOs
were critical of this program due to its strong bias toward nat-
ural family planning. Another government program, “Perfect-
ing Care of Mother and Child,” seeks to reduce infant
mortality to less than 10 deaths per 1,000 live births by the year
2000 (it was achieved in 1998). It also aims to reduce prematu-
rity and the frequency of births of low-birth-weight babies.
The program created local coordinated systems of care for

pregnant women and newborn babies. 187
Services provided by NGOs/private sector

The only institutions in Poland providing a full range of
reproductive health services are non-governmental organiza-
tions: a small network of Centers for Family Development
(“Towarzystwo Rozwoju Rodziny,” an International Planned
Parenthood Federation affiliate offices with 10 branches, five
specialized clinics and eight counseling centers) and the Fed-

eration for Women and Family Planning,

The branches of the Centers for Family Development orga-
nize regular information and education courses for young peo-
ple, teachers, parents, and professionals on different aspects of
sexual health and human reproduction. Recently, youth
groups have been set up in five branches, aiming to develop
youth-to-youth activities. The clinics provide free-of-charge
psychosexual, legal, and family counseling, 188 The Ministry of
Health and Social Welfare partially subsidizes some of these
services so they can be offered free of charge by the network. '8

The Federation for Women and Family Planning defends
womens reproductive rights through lobbying and advocacy
activities. The Federation provides information and services on
reproductive health — mainly family planning, prevention of
sexually transmissible infections (ST1s) and HIV/AIDS, repro-
ductive tract infections, post-abortion counseling, and preven-
tion of female cancers. Its publications on sexuality, women's
reproductive rights and health, family planning, sex education,
and other related issues are distributed through NGOs and

health care centers.

D. CONTRACEPTION

Prevalence of contraceptives

Ofticial data concerning the use of difterent family planning
methods by married women older than 15 years reveal that
293% use no form of birth control, 274% use the rhythm
method, 22.6% practice sexual intercourse without ejaculation
(coitus interruptus), 14.2% use condoms, 5.1% use hormonal con-
traceptives, and 44% use IUDs.1%0 Mass media opinion polls,
on the other hand, indicate that most people favor coitus inter-
ruptus (45.8%) as their primary means of contraception.” They
also found that natural family planning is used by 35% of all
Poles and that 31.8% use condoms. Some less common meth-
ods are the basal body temperature method (7.7%), ovulation
control (7.3%), and spermicidal IUD (71%). Hormonal contra-
ceptive pills are used by 6.3% of women, spermicide by
5.3%.12 Although there are no ofticial statistics on the use of
family planning services,'3 there are some data on the sale of
contraceptives: in 1997 there were 3,321 packs of hormonal
contraceptives sold in pharmacies; in 1998 this number grew
about 27.8%, to 4,243 packs.19+

Legal status of contraceptives

There are more than 20 hormonal contraceptives approved
and registered for sale in Poland.'> Up until 1998, eight brands
of oral contraception were completely subsidized by the state
budget. In 1998, the government withdrew subsidies for five of
these contraceptives.” The types of oral contraceptives that
receive subsidies are high estrogen and do not meet the needs
of most women. The Federation for Women and Family Plan-

ning made an ofticial complaint to the Polish Ombudsman for
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Human Rights about the withdrawal of state subsidies. Despite
the Ombudsman’s finding that this withdrawal constituted
a discriminatory practice, the government has not reversed
its decision. 97

The legal status and use of contraceptives is influenced by
the position of the Catholic Church. Catholic media and orga-
nizations promote natural family planning and campaign
against contraceptives by using the arguments that contracep-
tives are sinful and harmful.®® The Church’s propaganda
against family planning in sermons, confessions, and religious
classes affects even doctors, who do not prescribe contracep-
tives for fear of being criticized by the Church.

Contraceptives have the same legal status as any other phar-
maceutical product.’ All pharmaceutical products and med-
ical articles, other than those specified, must be entered in a
register overseen by the Commission on the Registration of
Pharmaceutical Products and Medical Articles. Before they can
be entered in the register, they must undergo laboratory and
clinical trials. The manufacture of articles and products must
be authorized by the Ministry of Health. The law also regulates
the importation of products, requirements for pharmacies, the
State Pharmacy Inspectorate, and penalties. Pharmacies can
apply for a special exemption from carrying specific products,

contraceptives included.200
Regulation of information on contraception

There are no formal restrictions on advertising contracep-
tion and birth control methods. However, there is not much of
a climate for the dissemination of such information as there are
no ofticial programs or guidelines regulating professional coun-
seling on family planning matters.2! Many physicians do not
know about, or are personally opposed to family planning and
do not inform their patients about birth control methods.2"2
Consequently, 45% of women have never been encouraged by
their gynecologists to use birth control.2® Physicians are shield-
ed by the Code of Medical Ethics, which obliges them to

inform patients about contraception only if asked directly.204

E. ABORTION

Statistics on the number of abortions conducted in Poland are
not available. Official data comes only from public health care
institutions, and most abortions take place in private clinics.
Unofficial documents suggest that between 30000 and
200,000 abortions are performed, most illegally. More accurate
figures put the estimate at 40000 to 50000 illegal abortions.205
Based on official documents alone, the number of abortions
would appear to be declining. After implementation of the
Abortion Law in 1994, the official number of abortions per-
formed in public hospitals was 847; in 1995, it was 570; in 1996,
505.206 When the law was liberalized in 1997, there were 3047

officially registered abortions at public health care institu-
tions,2"7 but the ofticial number of abortions declined abrupt-
ly again in 1998, to 310.208 These statistics suggest that women
go to private clinics for abortions, whether or not they are

authorized by law, or terminate their pregnancies abroad.
Legal status of abortion
Abortion had been legal in Poland since 1956. From 1956 to

the early 1990s, abortion in practice was available upon request
up to 12 weeks from the presumed date of conception if
the woman faced “hard life conditions,” or had a ‘difficult per-
sonal situation.”2? Abortions were free of charge when per-
formed in public hospitals and were subject to a fee if done in
private clinics. 210

In 1990, Catholic groups initiated a campaign against abor-
tion. Physicians, too, declared themselves to be against abor-
tion, and in 1992 adopted a Code of Medical Ethics that
permitted abortion only to save the mother? life and health or
when pregnancy resulted from a criminal act.2!! Because of
these Code revisions, legal abortion became practically inac-
cessible in public hospitals and extremely expensive in private
clinics. In 1993, the government adopted an anti-abortion law
that was similarly restrictive. According to this law, abortion
was legal only if a womanss life and health were threatened,
when the pregnancy was the result of a crime, or in cases of
severe fetal abnormality.2!2 After more than three years of
debate, however, the Sejm in 1996 passed the Act on Family
Planning, Human Embryo Protection and Conditions of Per-
missibility of Abortion, commonly known as the Polish Abor-
tion Law.213 It significantly liberalized the 1993 law, permitting
abortion for social and economic reasons.?* The Constitu-
tional Tribunal in 1997 restricted the Polish Abortion Law,215
reasoning that the “social indicators” mentioned were uncon-
stitutional 216

Currently, abortion is allowed in Poland only in three situ-
ations:

1. The pregnancy endangers the health or life of the

mother. This must be diagnosed by a physician who will

not be conducting the abortion.

2. A prenatal examination shows a high probability that
the fetus has irreversible and severe disabilities or an
incurable disease which endangers its life. These condi-
tions must be diagnosed by a physician who will not be

conducting the abortion.

3. The pregnancy is due to a criminal act. This must be

established by the state prosecutor.2"

Abortions for reasons of life and health or fetal impairment

are permissible only until the fetus is capable of living outside the
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womb. Abortions where pregnancy results from a criminal act

are possible only during the first 12 weeks of the pregnancy.2!8
Requirements for obtaining legal abortion

The woman must consent in writing to have an abor-
tion.2” In case of a minor girl or a completely “incapacitated”
woman, the written consent of her legal guardian is necessary.
Gitls over 13 years of age can give their own written consent.
Incapacitated women must give their written consent as well,
unless their mental state renders them incapable of consenting,
If there is no consent of the legal representative, the consent of
the guardianship court is required.220

Abortion is legal only if conducted by a doctor in a hospi-
tal, except when the pregnancy was due to a criminal act. In
such cases, abortions may be performed in private clinics.22!
Women who are insured have the right to an operation free of
charge in a public health care institution.222 Abortions can be
also conducted in a private clinic provided they meet the legal
criteria.?2 Doctors who perform abortions and doctors who
ascertain the necessity of abortion must meet professional qual-
ifications set by decree of the Ministry of Health.22

There 1s room for interpretation of the law; however, hos-
pital administrators often narrowly construe provisions.22
There is no central or effective mechanism for overseeing hos-
pital policies, and hospital administrators who do not approve
of abortion may ignore the opinion of doctors. Sometimes
directors promulgate policies that make it nearly impossible for
women to access abortion services.220 The conscience clause
gives an individual doctor the right to refuse to perform abor-
tion. Although it requires the doctor to direct the woman to a
physician who will perform one, in practice, these referrals are

rarely made.2’
Prenatal testing

The Polish Abortion Law also requires authorities to pro-
vide information and free prenatal screenings for all pregnant
women, particularly if there are high risks of genetic defects or
possibilities of incurable diseases.?28 Prenatal examinations that
do not significantly enhance the risk of miscarriage are per-
mitted if the child comes from a family with genetically trans-
mitted defects, if it is suspected that the fetus sufters from a
genetic disease that can be cured, controlled or limited during
the fetal period, or if it is suspected that the fetus is seriously
injured.??

Nonetheless, prenatal screenings are rare, as most physicians
do not refer women to those examinations for a variety of rea-
sons, including objections on the basis of conscience. Moreover,
a provision to punish anyone (including physicians) who threat-
ens or provokes physical harm to a fetus was signed into law on

July 29,1999, It carries a sentence of up to two years in prison.230

Government funding /subsidizing of abortion services

Legal abortion for women who are insured is covered by
health insurance when it takes place in public health care insti-
tutions.23! Since the law on abortions is so restrictive, howev-
er, most abortions that take place are illegal. Women seeking
abortion either find a doctor who will perform it illegally, or
they go abroad. The average price of an illegal abortion is USD
$400, but the procedure can cost as much as USD $800.
Abroad, an abortion can be as much as USD $1,300.232

DPenalties for abortion

Performing an abortion outside of the framework of the
Polish Abortion Law is illegal.233 Anyone who conducts an
abortion with the prior consent of a woman, or who assists a
pregnant woman in obtaining an illegal abortion or persuades
her to do it,2* can be punished with up to three years of
imprisonment.?® If an illegal abortion causes a womans death,
the jail term is between one and ten years.2% If an abortion
1s performed on a fetus capable of living outside of the womb,
the sentence is increased up to an additional eight years
of imprisonment.23’

Anyone who uses physical or psychological force upon a
pregnant woman to cause a miscarriage or abortion, without
her prior consent, can be sentenced to between six months and
eight years in prison.238 If such force causes the death of a fetus
capable of living outside of the womb, an additional sentence
of between one and ten years of imprisonment is imposed.23
If such actions cause the death of the woman, the sentence may
be increased to up to 12 years of prison.24? A woman who seeks
or undergoes an illegal abortion cannot be criminally prose-
cuted.2! A mother can be punished if she kills her child while
giving birth.2#

Should an abortion seriously damage a woman’s capacity to
procreate, there can also be criminal liability.2¥ Harming the
body of the fetus or upsetting its health and endangering its life
is subject to a fine or imprisonment of up to two years. 2
These acts are not crimes if they are performed by a doctor
during medical procedures that are carried out to remove the
threat to the life or health of the pregnant mother.2%

Regulation of information on abortion

There is no specific legislative prohibition on advertising
legal abortions, and hidden advertisements exist. Individual
doctors and cooperatives regularly place advertisements such as
“Gynecological services — full range” in both the national and
the local press. 240

Religious definitions /vestrictions

The Catholic Church has been the driving force of the

campaign against abortion and family planning. It has also
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played a crucial role in the failure to implement sex education
programs. The Church acts through sermons, media cam-
paigns, and close cooperation with Christian National parties
and pro-life organizations. The crusade against abortion began
during the state socialist period. Between 1970 and 1980, the
Church established organizations such as Concern for Life and
Gaudium Vitae (Joy of Life), which launched a campaign
against abortion and family planning. In the 1980s, these orga-
nizations were supported by trade unions and Lech Walesa.2#

The key role the Church played in bringing down state
socialism assured its lasting influence on legislators and the
government. The majority of the society, despite its Catholi-
cism, does not support the ban on abortion. However, the
direct involvement of the Church — particularly the role of
Pope John Paul IT — obstructs the establishment of a stronger,
better organized and more effective pro-choice movement.2*8
An amendment has been offered to the Law on the Medical
Profession that would replace the world “fetus” with “‘conceived
child.” Along with other proposed amendments to establish a
definition of “lif¢” from the moment of conception, this is an

attempt to criminalize all abortions.2#

F. STERILIZATION

Sterilization as a method of family planning is illegal. Even
with the written consent of the patient, sterilization is consid-
ered to be a criminal injury, and carries a penalty of up to 10
years in prison.2>) However, sterilization operations used to be
performed under various pretenses, usually when the doctor
viewed the patient’s situation as non-conducive to having chil-

dren, such as when the mother has a mental disability.25!

G. HIV/AIDS AND SEXUALLY TRANSMISSIBLE
INFECTIONS (STIs)

Prevalence of HIV/AIDS and STIs

There were 5,591 cases of HIV infection officially registered in
Poland by the end 0f 1998.252 Of the 794 people diagnosed with
AIDS by June 30, 1999 431 have died.2>® The Ministry of
Health officially estimates that there are between 25000 and
30,000 people in Poland living with HIV/AIDS,2>* most not
officially registered. Women make up 249% of HIV-positive
individuals;? 86% of HIV-positive individuals are drug
addicts.20 Official statistics report 2,152 cases of STIs for 1998,
out of which 843 are women.2’ The number of STIs has
decreased in the last three years — from 2,788 in 1996 to 2,340
in 1997, and 2,152 in 1998.258

Laws affecting HIV/AIDS and ST1Is

The revised Criminal Code makes it a crime to directly

and knowingly expose a person to HIV infection or another

sexually  transmissible  infection.?®  Individuals — with
HIV/AIDS, identified by anonymous testing, must be
informed about their status, and about legal consequences of
infecting other people. Anyone who knowingly infects anoth-
er person with the HIV virus can face three years of imprison-
ment.2®0 Any person who knowingly infects another person
with an STT can be fined or imprisoned for up to one year.2!
Mandatory screening for HIV takes place whenever blood
1s donated?2 and during all hospital and clinic admissions,263
even though there are no legal requirements to do so. Exami-
nation is also obligatory for people working in schools and oth-
er educational institutions.2** Some employers demand that
employees be tested. A doctor has no legal or ethical right to
refuse to treat an infected patient. Women infected with
HIV/AIDS do have a right to be informed about conse-
quences for children should they become pregnant.265 Pre-
sumably, positive HIV status should be grounds to obtain a

legal abortion.
DPolicies on prevention and treatment of HIV/AIDS and STIs

In 1996, the Ministry of Health introduced the National
Program for the Prevention of HIV Infection and the Care of
Persons Living with or Suffering from HIV/AIDS (National
Program). The National Program’s main task is to prevent
transmission of HIV.200 An order of the Ministry of Health and
Social Welfare established the AIDS Council as an advisory
body to the Ministry of Health. The Council’s functions
include implementing the National Program, analyzing epi-
demiological data and social needs with regard to diagnosis,
treatment, prevention and social issues, and formulating sys-
tems for evaluating the quality of programs. It is also to serve
as a coordinating body between the Polish government and
NGO:s.267 The work of the Council and of the National Pro-
gram leaves something to be desired. There are no public edu-
cation campaigns promoting condom use and safe sex. There
is no sex education in the schools. There is no reliable source
of information about immediate prevention of HIV/AIDS, or

how to behave when there is a possibility of infection.
Conclusions

Reproductive health care in Poland is in a particularly crit-
ical situation. Abortion remains effectively illegal under the
1993 law, and although such a restriction should make access to
family planning services a high priority, such services are gen-
erally not provided in the public health care system. Women do
not have adequate access to contraception due to lack of the
state subsidies, insufficient knowledge of the medical commu-

nity, and the lack of any public education programs.
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. Understanding
the Exercise of
Reproductive Rights:

A.LEGAL GUARANTEES OF GENDER
EQUALITY/NON-DISCRIMINATION

The Polish Constitution grants men and women full and equal
rights and freedom from discrimination on the basis of sex.
Article 32(1) affirms the principle of equality before the law
and public authorities. The second paragraph bans discrimina-
tion in political, social, or economic life “for any reason what-
soever.” Article 33 guarantees equality between men and
women: “(1) Men and women shall have equal rights in fam-
ily, political, social, and economic life in the Republic of
Poland. (2) Men and women shall have equal rights, in partic-
ular, regarding education, employment, and promotion, and
shall have the right to equal compensation for work of similar
value, to social security, to hold offices, and to receive public
honors and decorations.” To implement these provisions, the
Parliamentary Group of Women introduced a bill on the equal
status of the sexes, but it was rejected in March 1999 by the Pol-

ish Parliament.

B. CIVIL RIGHTS WITHIN MARRIAGE

Marriage laws

The Polish Constitution defines marriage as “a union of a man
and a woman, as well as the family, motherhood and parent-
hood.”2¢ The Family and Custody Code, dating from Febru-
ary 25,1964, 1s still in force.2”0

The legal age for first marriage is 18 years of age.2”! With
court permission, however, girls may be married at age 16.272
Prohibited from marrying are individuals who are deprived of
civil rights, who are mentally 1ll or disabled, who are already
married, who want to marry those within two degrees of rela-
tion, or who want to marry an adopted child.2”3 An exception
can be made for an individual with mental or physical disabil-
ity if it can be shown that the disability will not affect any
future children’s health.2”* Bigamy is punished with a fine or
up to two years of imprisonment.2”> A 1998 Concordat with
the Vatican has put religious marriage on the same footing as
civil marriage.20 Other religious marriage ceremonies can
have the same status as civil ones provided they are so autho-
rized by the law. Priests are obliged to report church weddings
to the registrar’s office.

Both the Constitution and the Family Code attirm the

equality of men and women in marriage.?’7 This includes

sharing responsibility for the home and property, earning a liv-
ing, and making important decisions together.2’8 Decisions
regarding property must be made by both spouses together.27?
Spouses are obligated to cohabitation (including physical rela-
tionship),20 mutual help and faithfulness, and cooperation for
the benefit of the family.28! Each spouse has to contribute to
the family needs according to his or her earnings.282 Spouses
have equal rights and obligations with regard to their chil-
dren.?83 A woman may retain her family name or add her hus-
bands family name to her own, provided that she declares so
when she agrees to marry; a man need not make such a decla-
ration.?8* Children of a married couple automatically receive
the father’s family name unless a declaration is otherwise
made.285 Children born to unmarried couples take the moth-
er’s family name unless the father otherwise agrees.28¢

The Polish Family Code does not regulate the status of a
heterosexual couple living together outside of marriage. There
are no specific regulations concerning the rights of these
domestic partners with regard to property or custody,28 but
some legal protections exists. For example, the housing law
permits a partner to assume the lease of his or her deceased
partner.288 If both partners legally acknowledge parenthood,
they both have custody over their children.2” If either partner
dies without a will, however, the property will not pass to the

surviving partner.2%0
Divorce and annulment laws

Under the Family Code, marriage ends when one of the
partners dies, the marriage has been annulled, or the parties
divorce. Annulment is possible only if the marriage, when con-
tracted, was unlawful (see list in previous section).2! The result
of the annulment with regard to children and financial matters
1s determined according to principles set out for divorce cases.2%2

Divorce is the most common way to end a marriage. A
divorce is granted only after a trial in a provincial court.2”3 Legal
grounds for divorce require that there is a complete and perma-
nent rupture between the spouses.2?* “Permanent rupture’ is
generally understood to mean that all economic, psychological
and physical relations have ceased, but the Polish Supreme
Court has allowed that there can be permanent rupture even
when economic ties are ongoing.2% Generally, fault is an ele-
ment of any legal action for divorce and a spouse who is at fault
for breaking up the marriage (for example, by having an extra-
marital relationship) may not file for divorce.2 Only the
wronged party may initiate a suit for divorce. There is “no fault”
divorce if both parties mutually consent, or on the basis of over-
riding social norms.2”7 Women who seek divorce because of
domestic and sexual violence often find themselves in a bitterly

paradoxical situation. To obtain a divorce, there must be proof
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that all physical and sexual relations have stopped, but courts
have sometimes considered rape in marriage as evidence of an
ongoing conjugal relationship. The rape, although a criminal
oftense, could bar an action for divorce.2% A court may also
refuse to grant a divorce if it decides that it is in the children’s
best interests that the parents remain together.2?

The court, in its divorce order, determines who was at fault
in the marriage, who has custody of the children, who pays
child support, and who retains the family apartment.300 A
court may also decide about spousal maintenance, housing
matters, and division of property.3!

Article 43(1) of the Family Code says that “both spouses
have the right to an equal share of the joint marital property,”
but article 43(2) allows the property to be unequally divided if
one of the spouses demands an evaluation by the court of his
or her contribution to the marital property. This evaluation
includes wages and housework.302 Parties can also divide mar-
ital property by contractual agreement. If there is no agree-
ment, a civil court will decide on the division of property after
the divorce. Article 58 uses the “best interest of the child” stan-
dard to direct the disposition of the family apartment. In case
of domestic violence, women can seek eviction of the abusive
spouse during divorce proceedings.3 Similarly, articles 133 and
135 of the Family Code define the needs of the child as para-
mount when deciding child custody, visitation, and support
matters. The non-custodial parent retains his or her parental
rights with regard to the children’s upbringing.3* According to
the Constitution, limitation or deprivation of parental rights
may be effected only in cases specified by statute and only on
the basis of a final court judgment.3%

The Family Code obliges spouses to support their children
and ex-spouses. Parents have an obligation to financially sup-
port their children until the children are able to do so them-
selves (unless the childrens property is enough for their
needs).3%¢ The level of imposed child support depends on the
needs of the child and on the potential earnings and property
of the parent. Needs of the child include food, shelter, clothing,
medical costs and education.307 Alimony for ex-spouses can be
decided during or after the divorce. The entitlement to alimo-
ny depends upon whether there was a finding of fault in the
divorce proceedings.?%8 A wronged ex-spouse who is in finan-
cial need is generally entitled to claim alimony3" Upon
divorce, the former spouses are considered to be single persons.
The regime of common property ends. The former spouses

may change their surnames.31
Separation

In April 1999, the Sejm passed a law on marital separation.

The conditions for separation are identical to those of

divorce, 3 and the only difference from divorce is that neither
separated party may remarry.32 For instance, courts can reject
an application for separation if there will be harm to minor
children.’® Many suspect the law on marital separation to
be a concession to the Catholic Church as an alternative

to divorce.34

C.ECONOMIC AND SOCIAL RIGHTS

Property rights

The Polish Constitution protects private property ownership
and the right of succession.> The Civil Code states that every
owner has the right to freely use, profit from, and dispose of his
or her own property.31¢ Polish law does not discriminate on the

basis of gender regarding property ownership or inheritance.
Labor rights

The Constitution guarantees equal rights for men and
women with regard to employment and promotion. Men and
women have the right to equal compensation for work of sim-
ilar value.3” Everyone is free to choose and pursue his or
her occupation and to choose his or her place of work.38
The Constitution pays special attention to families in difficult
material and social situations, especially families with many
children or a single parent, by entitling them to special assis-
tance from public authorities.’®® Mothers, before and after
birth, also have the constitutional right to special assistance
from public authorities.?2

The guarantee of constitutional equality is translated into
employment relations through the Labor Code.?2! The Labor
Code guarantees women and men equal rights when engaged
in comparable work.322 The Code clearly bans discrimination
on the basis of sex, age, disability, race, nationality, religious and
political beliefs, and trade union membership in labor rela-
tions.?? The Labor Code, however, lacks specific provisions
and mechanisms to enforce legal claims. Moreover, it does not
specifically cover discrimination in hiring, 3+

While discrimination is forbidden, exceptional or protective
labor regulations are permitted. The Labor Code prohibits the
employment of women in work that is particularly onerous or
harmful to their health,3> and the Council of Ministers has
enumerated such occupations. A 1979 order of the Council of
Ministers banned women from more than 90 occupations in
20 fields of employment (including bus and truck driving).
The list was changed in September 1996326 and divides profes-
sions into those prohibited for all women and those prohibited
only for pregnant women. All women are banned from pro-
fessions that require intensive physical labor, exposure to high
noise, vibration, electromagnetic fields or radiation, work
underground, or work at high altitudes. Pregnant and breast-

feeding women are barred from work in areas of extreme
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climate changes, as well as jobs that would expose them to even
low levels of electric energy, such as from unfiltered computer
screens. In addition, they cannot work around chemicals or
biological matter that may cause injury to their physical or
mental health.327

Pregnant women enjoy special protection under the Labor
Code. A woman who is pregnant or on maternity leave can-
not be fired unless she defaults in complying with the terms of
her contract; her labor union must agree to her firing.38 A
pregnant woman also can be dismissed if her company goes
bankrupt or out of business.?? Pregnant women cannot work
overtime or at night. A pregnant woman cannot work outside
her usual work place without her consent.® Employers
must transfer a pregnant woman to another position if she per-
forms work forbidden to pregnant women®! or if she presents
a medical certificate stating that her condition requires a
transfer of duty.332

Until 2000, the Labor Code granted women the right to
paid maternity leave for a duration of 16 weeks for the first
birth, 18 weeks for the second birth, and 26 weeks in the case
of a multiple birth.33 Women who are raising adopted children
are also entitled to 18 weeks of maternity leave for the birth of
their first biological child.?* Women who adopt children and
who have filed with the guardianship court for adoption are
entitled to leave amounting to 14 weeks or until the child
reaches four months of age.3 In 1999 the Sejm amended the
maternity leave to six months, to be phased in over two stages:
in 2000, women are entitled to four weeks of additional leave.
In 2001, they can take nine weeks for a multiple birth.36
Maternity leave begins two weeks prior to a womans due
date.3 The law also grants a breast-feeding mother the right
to two 30-minute breaks (or two 45-minute breaks in the case
of twins) from work, included in her working time.33® During
maternity leave, women are entitled to maternity benefits33° of
symbolic value paid from a maternity leave fund established by
the government.340

The Labor Code states that at the request of the employee,
the employer has to grant unpaid parental leave of up to three
years to parents employed for a period of at least six months.
Both parents, while employed, are equally entitled to this leave,
but they cannot take advantage of parental leave at the same
time. Parental leave may be taken once the maternity leave
period ends. The three-year leave — until the child turns four
years old — can be extended for another three years if the child
has a chronic disease, disability, or mental deficiency which
requires parental care.3 Employers may not terminate an
employee’s contract during parental leave.342

A woman raising a child under four years old cannot be

forced to work overtime, at night, or outside her usual work

place.3® Furthermore, the woman is entitled to health benefits
for herself and her family members.3#* In addition, some
women are entitled to a child care financial benefit.3% Parents
of children up to age 14 are also entitled to two days of paid
leave per year.34 A 1995 Social Security Law also grants both
parents leave with 80% pay if they are caring for a sick child for
up to 60 days.3¥ Despite legal guarantees of equal treatment,
many practices to the contrary are so prevalent and tolerated
that they are the general rule in Poland. Employers prefer to
hire men whom, given all the potential leaves, are perceived as
costing them less money.348 Women are frequently asked about
their marriage plans and their plans for having children,3* and
there are documented cases of women who have been forced
to submit to gynecological examinations before job offers were
made. Such practices contradict many laws and regulations of
the Ministry of Health, which expressly forbid examination in
order to verify a woman's state of non-pregnancy for employ-
ment purposes. >0 Additionally, one of the main causes for the
pervasiveness of sex discrimination in Polish employment is a
lack of legal means for addressing rights violations.!

The economic transition brought an overall increase in
unemployment.®2 The number of women employed in 1988
and 1995 decreased from 57% to 51%, while the number of
men employed in that period dropped from 74% to 67%. In
1990, women made up 51% of the overall unemployment rate,
with this number growing to 57% by 199633 and 61% by June
1998.%54 Another trend is that women aged 35 to 44 risk losing
their jobs at a higher rate than younger women.?® Women
over 35 years old face sharply limited employment opportuni-
ties.® In addition, employment patterns have not changed
over the last few years. As in the past, female employment is
concentrated in the service sector and in light industries. Many

women working in agriculture are unpaid family workers.%7
Retirement

A 1999 pension system reform reestablished different retire-
ment ages: 60 years of age for women and 65 years of age for
men. (Women must also have an employment history of at
least 20 years; men, 25 years)® The new system links the
amount of retirement pension to the years of employment and
amount of savings. The new legislation also forbids employers
from dismissing women who reach retirement age but who
still want to work. Instead, employers must employ them on
the same basis as men.

Access to credit

The 1997 Bank law defines credit relationships.300 Access to
bank credit depends upon the personal ability to repay one’s
obligations, irrespective of sex.3! Each bank has its own spe-

cific requirements which are gender neutral.
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Access to education

The Polish Constitution guarantees each person, regardless
of gender, the right to education.362 Education is compulsory
until 18 years of age3% and public education is free
of charge.30* There is a choice between public and non-
public schools, and public funding is provided for educational
institutions.3%

Among the employed, women attain higher levels of edu-
cation than men: 66% of employed women and only 39% of
employed men have a mid-level or higher education.3¢0
‘Women constituted 60% of university students in 1998-993¢7
Nonetheless, the educational system perpetuates gender stereo-
types by promoting womens roles in the family as primary.368
In a majority of public grammar schools, boys and girls take
separate practical knowledge classes, where boys learn iron-
work and carpentry, and girls learn cooking, baking and knit-
ting. 3% Textbooks are rife with gender stereotypes.> Many
vocational schools for women have been closed in recent years,
and some technical schools do not accept girls. As a result,
more girls than boys attend schools that do not prepare them

for any particular profession.3”!
National machinery for the promotion of women’s equality

Currently, no national executive office exists for the
advancement of women. In 1986, a decree of the Council of
Ministers created the Government Plenipotentiary for
‘Women, renamed in 1991 the Plenipotentiary for Women and
Family. The oftice was last filled in May 1995. The plenipoten-
tiary’s tasks included analyzing the social situation of women,
participating in projects related to improving social and eco-
nomic conditions of families, supporting womens organiza-
tions and activities, cooperating with international
organizations, and securing the execution of international
obligations as written in ratified conventions and docu-
ments.’2 The Plenipotentiary also initiated a program on
domestic violence prevention.

In 1995, the office was renamed Plenipotentiary for Family
and Women, and it functioned until October 1997, when it was
closed down by the new government. In November 1997, the
Plenipotentiary for the Family Affairs was established,3” but its
mandate does not include working for the advancement of
women and instead advises the government mainly on matters
relating to the family and children. The office may not initiate
legislation, but with the consent of the Council of Ministers, it
may submit draft legislation. The Plenipotentiary is responsi-
ble for implementation of conventions and international agree-
ments; there is a separate budget for the implementation of

selected programs. It is also responsible for implementing the

government’s Nation Plan of Action, and in 1999 it launched a
program to assist victims of domestic violence.’™

The only group working on behalf of women’s equality in
the Sejm is the Parliamentary Group of Women (PGW). The
group is currently composed of 34 deputies and four
senators — 64% of all women parliamentarians, drawn main-
ly from the Democratic Left Alliance and the Freedom
Union.’» Women currently make up 13% of the Sejm
deputies.3 The current Parliament has rejected a draft law on
the equal status of men and women as well as a bill on estab-
lishment of the parliamentary commission on equal status,
both proposed by the PGW.

D. RIGHT TO PHYSICAL INTEGRITY

Among the goals of the National Plan of Action are working
to eliminate acts of violence against women; analyzing the
causes and effects of violence against women and the effec-
tiveness of preventive methods; eliminating trafficking in
women; and providing assistance to victims of violence linked
with this trade and prostitution. Many ministries and govern-
mental institutions share responsibility for meeting these goals.
The Ministry of Justice monitors the crimes against family and
women and also trains Toivodship family trustees. A special
group in the Main Police Office was set up to deal with vio-
lence issues. The police do participate in the implementation of
the Program of the Foundation against Trafficking in Women.
The Polish Telecommunication Company created special,
toll-free telephone numbers for the victims of violence and
sexual molestation.3”

Rape

Rape is defined as the use of force, threats, or deceit to force
another person to engage in sexual intercourse.38 It carries a
penalty of between one and ten years imprisonment.’” Addi-
tionally, anyone who uses force, threats, or deceit to force a per-
son to engage in any kind of sexual activity, not necessarily sexual
intercourse, may be sentenced to jail from three months to five
years.30 If the rape is committed with particular cruelty or with
the aid of another, the penalty is two to twelve years.38! Murders
in connection with rape carry a sentence of 12 to 25 years in
prison or penal servitude for life.382 If the perpetrator takes
advantage of a person’s mental disablility in order to bring about
sexual activity, the sentence can be six months to eight years of
imprisonment.33 Sexual relations between brother and sister
incur a sentence of three months to five years of imprison-
ment.?* Abuse of power to force sexual relations can also be a
criminal offense, carrying up to three years in prison.

Marital rape exists as a criminal offense, 3 but remains diffi-

cult to prove because of cultural stereotypes. If a woman decides
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to report a marital rape, it is usually in the context of domestic
violence.3¢ Cases of rape and enforced sexual intercourse occur
fairly often in marriages, but many women do not report the
crime, and convictions for marital rape are rare.38

To initiate a criminal investigation of rape, the woman must
lodge a written complaint with the police. The district attor-
ney’s office can then open an investigation.38 This procedural
requirement presents a needless impediment to the prosecu-
tion of rape. For example, even if an eyewitness to the rape
reports the crime to the police, the police cannot begin an
investigation until the woman herself presses the charges.® In
the case of rape, once a complaint has been filed, the charges
may not be withdrawn.?° There have been some modifica-
tions in legal procedures and methods of investigation to ren-
der the process more “woman-friendly”” Generally, however,
there is little effective legal advice and psychological and social
counseling offered to rape survivors.?! There are other prob-
lems with the administration of justice in rape trials. Stereo-
types abound, and testimony relating to how the woman was
dressed, whether she behaved “provocatively” or was intoxicat-
ed 1s frequently admitted as evidence.32

There is no accurate data, but it is estimated that the num-
ber of rapes is actually 10 times higher than what is reported to
the police, although this too is an unavailable figure. The only
statistics available concern sentencing.33 Most rapists receive

the minimal statutory sentences.3%*
Domestic violence

The Penal Code classifies domestic violence as a crime of’
abuse against family members®> and states: “Whoever abuses
physically or psychologically a member of a family, a dependent
of the perpetrator, a physically or mentally disabled person, or
a juvenile may be found guilty and sentenced to three months
to five years in jail.”’3% If the perpetrator acts with cruelty, the
punishment is from one to ten years.”” If the woman attempts
suicide because of the abuse, the punishment is from two to
twelve years.?8 Abuse is defined as behavior intended to cause
either physical or mental (emotional) injury to another per-
son.? “Physical abuse” is defined as, among other things,
punching, kicking, slapping, stabbing, or grabbing another
person with the intent to harm. “Mental abuse” may be threats,
insults, and words that degrade and humiliate, which are
intended to create low self-esteem and a sense of worthlessness
in another person.*0 An “intimate relation” is a person whom
the perpetrator is either materially or emotionally connected
to in some way. Men and women who live in domestic
partnerships without marrying, divorced couples who still
live together, as well as married couples are covered by this

code provision.

Domestic violence is publicly prosecuted in Poland and
there is a legal obligation for the police and/or prosecutor to
begin an investigation when they suspect domestic violence
has occurred. The survivor need not press charges, but, in fact,
domestic violence cases tend to be prosecuted only at the
request of the survivor. The police have erected many obstacles,
such as obtaining numerous medical certificates (which
women have to obtain and often pay for themselves). But at the
same time, police and prosecutors who are unwilling to devel-
op a case against the perpetrator usually base their decision on
the lack of evidence.

There is no “order of protection” to keep the perpetrator
away, and there are very few shelters where survivors of domes-
tic violence can go during the court procedures. The unre-
sponsiveness and ineffectiveness of the criminal justice system
means that there is serious underreporting of domestic
violence.*! When a case goes to trial and ends in conviction,
the sentence is often suspended or is of extremely short
duration. Domestic violence is considered a normal element
of family life.402

As already mentioned, a government program against
domestic violence was launched by the former Plenipotentiary
for the Family and Women’s Affairs in 1997 The new Plenipo-
tentiary for Family Affairs suspended its implementation with-
out any substantive reason,*® but in 1999 it initiated a new
project to help domestic violence survivors and perpetrators,
including proposing the creation of 12 Crisis Intervention
Centers to assist women, children, and men find safe housing
and counseling. Only a few of the Centers have been opened
and run by local governments to date.*0* Since 1997, the Polish
government has cooperated with United Nations Develop-
ment Program (UNDP) in the execution of the program
“Counteracting Violence — Equalizing Chances” to try to

eliminate some of the causes of family violence.*%
Sexual harassment

Sexual harassment is not recognized by law in Poland.40¢
However, the Criminal Code places criminal liability on any
person who takes advantage of his or her power in a relation-
ship with the intent to obtain sexual gratification.*”7 The sen-
tence for a violation can range from six months to three
years.*08 Use of these criminal provisions is rare; the Ministry
of Justice has no record of any cases.*? This crime is investi-
gated only if the victim reports it, and only where there is a
relationship of dependency and a power differential, such as
with a supervisor and an employee. 40

The Labor Code obliges employers to respect the dignity of
an employee and to create a friendly work environment.#!

It would be more likely for sexual harassment claims to be




LAWS AND POLICIES AFFECTING THEIR REPRODUCTIVE LIVES

PAGE 117

brought under that provision, as a 1980 Supreme Court ruling
stated that employers had a broad obligation to provide their
workers with a safe environment.*2 In a 1999 poll by the War-
saw-based newspaper Gazeta Wyborcza, 67% of women report-
ed that they experienced sexual harassment during social

occasions — 52% in public places and 43% at work.#3
Trafficking in women

Poland is highly visible in international trafficking*# and is
a sending country, a country of destination and a transit coun-
try, all at the same time. The Criminal Code defines traffick-
ing in women as using a position of power to lead a person into
prostitution by means of violence, threat, or trickery. 45 It car-
ries a penalty of one to ten years of imprisonment.*¢ Coercing
another person into prostitution or facilitating this activity for
financial gain is subject to a prison term of up to three years+”
Enticing or abducting another person to perform prostitution
abroad can bring a prison term of one to ten years.* Traftick-
ing in individuals, even with consent, can be punished by up
to three years in prison.*” To “entice” is defined as coercing or
tricking another person into moving to a new town, or relin-
quishing his or her passport or other important documents, by
promising legitimate employment and then forcing that person
into prostitution. The term “abduct” means taking a person
somewhere against his or her will.#20 Under Polish Law, these
two terms are used interchangeably. It does not matter if this
person was previously a prostitute.

Very few cases have been prosecuted under the trafficking
provisions of the Criminal Code. It is known that organized
crime plays a large role in trafficking in women. Since 1995,
an NGO called La Strada has worked exclusively on the issue
of trafficking*!

Prostitution is not a crime in Poland, but forcing someone
else into prostitution or “pimping” is criminal.#2 Pimping is
defined as using violence, threats, deceit, or a relation of depen-
dence to force someone into prostitution. It carries a penalty of

one to ten years of imprisonment.

v Focusing on the

Rights of a Special

Currently, 20% of the Polish population consists of children 15
years of age or younger.*23 The Constitution of the Republic of
Poland guarantees all children equal protection of their
rights,** and all citizens have the right to demand that the state
protect children from violence, neglect, and immorality.+2
The Constitution bans the permanent employment of chil-

dren under the age of 16.420 As a special measure of protection,

the Constitution established an office of the Commissioner for
Children’s Rights.#?7 In January 2000 the Parliament passed a
new law regulating the Commissioner for Childrens Rights.428
That law could have grave implications for women’s reproduc-
tive autonomy and health as it grants to a fetus rights that could

be interpreted to constrain womens choice.

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

The state is obliged to provide appropriate medical and health
care services for children.*? All pediatric and adolescent health
care services occur in local hospitals and clinics, and nurses,
rather than physicians, are stationed in educational institutions,
but not uniformly. 40

Every year, teenagers — defined as people under 19 years of
age — give birth to about 40000 to 50,000 children.®! Since
1993, the number of teenage pregnancies significantly
increased so that in 1994 the number of births by mothers
under age 18 constituted almost 4% of all births.#2 There is a
growing concern that young, unmarried girls are abandoning
their unwanted infants and are more prone toward committing
infanticide. It should be noted that the penalty for infanticide
has been increased.®> A woman can now be sentenced from

between three months to five years in prison.

B. MARRIAGE AND ADOLESCENTS

By law; a person under 18 years of age cannot consent to mar-
riage,* however, a court can grant permission for a 16-year-
old girl to marry, provided there are indications that marriage
will serve the welfare of the future family.%> A marriage may
be annulled if a man is younger than 18 or a woman younger
than 16, and if there was no permission from the court.
Annulment can be demanded by either spouse.®¢ In the
case of pregnancy, however, a husband seeking to end the
marriage cannot use the legal age requirement as grounds for

an annulment. %7

C.SEXUAL OFFENSES AGAINST ADOLESCENTS
AND MINORS

Polish Law criminalizes sexual activity with children. Sexual
molestation of a minor under 15 years of age carries up to 10
years of imprisonment,®8 as does using children in pornogra-
phy.#” Under a bill passed by Parliament on March 3, 2000,
criminal penalties for child pornography were increased but
the law was subsequently vetoed.##0 Showing pornography to
a child under 15 years of age can result in a fine and imprison-
ment of up to two years.**! Anyone who induces a minor into
prostitution can be imprisoned for up to 10 years.##2 Anyone
who mistreats or neglects a minor can face up to five years

of imprisonment.*$
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D. EDUCATION AND ADOLESCENTS

Since Polandss political and economic transition, enrollment in
secondary schools has increased and enrollment in vocational
schools has decreased — a result of the government’s policy to
eliminate vocational schools whose curricula are not adapted to
the needs of the new market.*#* Children and adolescents liv-
ing in rural areas tend to be disadvantaged in their education in
post-primary schools.* Boys and girls have equal access to
schools. More girls than boys attend secondary schools, but
technical schools are more often chosen by boys. In 1997-98,
girls represented 48.7% of primary schools pupils, 66.1% per-
cent of secondary school pupils, 446% of pupils in technical
schools, and 41% of students in specialized schools.*#¢ Schools
must assist a pregnant student in completing her education.*¥

As already mentioned, the educational system in many ways
perpetuates gender stereotypes and promotes the patriarchal
model of the family and the world.#*8 The 1999 education
reforms did not address the issue of gender-sensitive revision of
text books.

E.SEX EDUCATION

The Abortion Law had required the Minister of Education to
prepare and introduce special school curricula on sex educa-
tion,** and on April 21, 1998, the Ministry of Education intro-
duced a new curriculum on “Human Sex Life.”40 However,
after the elections in December 1998, Parliament removed the
educational provisions from the Abortion Law,®! and sex edu-
cation has been amalgamated into a Catholic “pro-family” cur-
riculum. Before introducing any course on sex education, the
local school authorities must organize at least one meeting for
all parents where the goals and content of a proposed course
are presented, and parental approval for participation in the
course is necessary. 2

The government has made no attempt to provide secular,
neutral information. Instead, all curricula and manuals present
the Catholic Churchs views of human sexuality, gender roles
and contraception. 43 Nevertheless, a 1997 survey found that
88% of respondents favored sex education in school, focused
on teaching children, among other things, about how to avoid

STIs and unwanted pregnancy.+

F. TRAFFICKING IN ADOLESCENTS

There has been a growth of trafticking in teenaged women,
especially those between the ages of 15 and 18. Coercing a
minor into prostitution, facilitating prostitution for financial
gain, or gaining financially from the prostitution of a minor is
subject to one to ten years in prison.*® Enticing or abducting
a person to perform prostitution abroad is subject to the same

punishment, regardless of the victim’s age. ¢

Conclusions

Numerous forms of gender discrimination exist in Polish
legislation as well as in the government’ policies and programs.
This has been noted independently by two United Nations
committees on human rights — the Committee on Econom-
ic, Social, and Cultural Rights in 1998 and the Human Rights
Committee in 199947 — which both recommended the Pol-
ish government take action to stop and prevent gender dis-

crimination.

NOTE ON SOURCES

The information in this chapter is drawn from primary sources
of law in Polish and secondary sources in English and Polish.
All primary sources of national law are in Polish. Unless oth-
erwise noted, they are available at <http://orka.sejm.
gov.pl/ PRAWO.nst?OpenDatabase> (database of the Polish
Parliament). Unofticial English translations of some laws and
regulations provided by The Federation for Women and Fam-
ily Planning are on file with The Center for Reproductive Law
& Policy. The chapter conforms to THE BLUEBOOK (16th
ed. 1996). Blue book footnote style may show variations due to

production incompatibilities with certain character fonts.
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opieki zdrowotnej [Law of August 30, 1991 on Public Medical Care], art. 9(4), Dz.U. No.
91/1991, Pos. 408; MEDICAL CODE OF ETHICS arts. 1(2), 12(1).

142. Law on the Medical Profession, arts. 5-20.

143. Ustawa z dnia 17 maja 1989 r. o izbach lekarskich [Law on the Chamber of Physi-
cians], Dz.U. No. 30/1989, Pos. 158 (visited Jan. 21, 2000) <http://www.nil.org.pl/pra-
wo/bbeb.htm>.

144. Id.

145. Id. art. 4(1).

146. See Przybysz, supra note 48.

147. Ustawa z dnia 5 lipca 1996 r. o zawodach pielegniarki i potoznej [Law of July 5,1996
on the Profession of Nurse and Midwife], Dz.U. No. 91/1996, Pos. 410.

148. The previous curriculum was of two years duration and did not meet the health care
needs of an increasingly elderly population. THE BRITISH COUNCIL HEALTH NEWS
(visited Jan. 20, 2000) <http://www.britcoun.org/health/news.htm>.

149, Id.

150. Ustawa o Izbach Aptekarskich z dnia 19 kwietnia 1991 r. [Law of April 19, 1991 on
the Chamber of Pharmacists], Dz. U No41/1991, Pos. 179,

151. See KODEKS ETYKI APTEKARZA RZECZYPOSPOLITEJ POLSKIEJ [CODE
OF ETHICS OF PHARMACISTS] (visited Jan. 21, 2000) <http://www.nia.org.pl>.
152. Ustawa z dnia 5 grudnia 1996 r. o zawodzie lekarza [Law of December 5,1996 on the
Medical Profession], art. 4, Dz.U. No. 28/1997, Pos. 152.

153, Id. art. 31.
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154. Id.

155. Id. art. 34(1), (2).

156. Id. art. 35.

157. Id. art. 36(1).

158. Id. art. 36.

159 Id. art. 40.

160. Id. art. 15.

161. Ustawa z dnia 23 kwietnia 1964 r. - Kodeks cywilny [Law of April 23, 1964 - Civil
Code] [K.C.], arts. 415, 416, 448, Dz.U. No. 16/1964, Pos. 93.

162. See State ‘Ifeasuiry to Pay Compensation in Medical Malpractice Case, POLISH NEWS BUL-
LETIN, Nov. 10, 1999, available in LEXIS, Poland Country Files. On 27 October 1999, the
Krakow District Court awarded a 5-year-old boy zl 80,000 plus a monthly zI 500 annuity
for losing his sight as a result of the negligence of the Gabriel Narutowicz Memorial Hos-
pital staff in Krakow. The child was admitted to the hospital in January 1995 and was not
diagnosed with an advanced eye disease until several months later. A prosecutor filed crim-
inal charges against the director of the ward and two doctors for not ordering the proper eye
examination. The criminal court found two of the defendants guilty, but the verdict was
overturned on appeal on a procedural technicality. An appeal to the Supreme Court by the
prosecutor is pending, Since the event took place before the health care reform carried out
in 1999 the State Treasury, must pay the judgement in the civil case.

163. Ustawa z dnia 6 czerwca 1997 r. - Kodeks karny [Law of June 6, 1997 - Criminal
Code| [K.K.], art. 192(1), Dz.U. No. 88/1997, Pos. 553, translated in INTERNATIONAL
DIGEST OF HEALTH LEGISLATION, Vol. 49, No. 4, 607-608 (1998).

164. Id. art. 156(1).

165. CODE OF MEDICAL ETHICS art. 5.

166. Ustawa z dnia 17 maja 1989 1. o izbach lekarskich [Law of May 17,1989 on the Cham-
ber of Physicians], art. 41, Dz.U. No. 30/1989, Pos. 158. Members of medical courts are inde-
pendent regarding adjudication in professional responsibility cases and subject only to legal
acts and binding principles of professional ethics (art. 54). The Minister of Health and Social
Welfare, together with the Minister of Justice and the Head Physician’s Council define by
means of decree specific regulations on the organization and makeup of medical courts, con-
duct of professional responsibility proceedings, rights and obligations of parties and wit-
nesses, procedure of executing punishments and the costs of proceedings (art. 57(2)).

167. Id. art. 42(1).

168. Id. art. 48.

169, Id. art. 53.

170. Patients’ right to information is also provided by art. 13 of the CODE OF MEDICAL
ETHICS. Also relevant are other provisions of the Code. Under art. 23, the duty of confi-
dentiality does not end with the death of the patient. Art. 25 states cases when a physician
may be released from the duty of confidentiality: if the patient expresses his or her consent,
if the maintenance of confidentiality constitutes a threat to health or life of the patient or
other persons, or if this is a duty in law. There is no violation of confidentiality to agencies
with statutory authority (art. 26). Physicians have the right to reveal any human rights vio-
lations which are a threat to health or life and which come to their notice (art. 27). Physi-
cian and persons who collaborate with them have the duty to ensure confidentiality of
information contained and stored in DNA samples taken from patients and their families
(art. 29).

171. FEDERACJA NA RZECZ KOBIET I PLANOWANIA RODZINY [FEDERA-
TION FOR WOMEN AND FAMILY PLANNING]|, ZDROWIE REPRODUKCYJNE
KOBIET W POLSCE [REPRODUCTIVE HEAITH OF WOMEN IN POLAND)]
(1997) (visited Jan. 21, 2000) <http://www.waw.pdi.net/~polfedwo/pl.htm>.

172. See Romuald Krajewski, Obowiqzki i prawa w praktyce lekarskiej [Rights and Obliga-
tions in Medical Practice|, GAZETA LEKARSKA No. 4, 1999 at 38.

173 REPRODUCTIVE HEALTH OF WOMEN IN POLAND, supra note 171, at 9-10.
174. Id. at 14.

175. Id.

176. FUNDACJA OSKa, WOMEN’'S HUMAN RIGHTS 18 (1998).

177. THE BUREAU OF INFORMATION OF THE NATIONAL AGENCY OF STA-
TISTICS, PODSTAWOWE INFORMACIJE O ROZWOJU DEMOGRAFICZNYM
POLSKI W 1998 ROKU [THE BASIC INFORMATION OF DEMOGRAPHIC
DEVELOPMENT IN POLAND IN 1998, at 2 (1999).

178. CORE DOCUMENT, supra note 49, 9 9-10.

179 Questionnaire on the Implementation of the Beijing Platform of Action by the Government of the
Republic of Poland, UN. Division for the Advancement of Women, at 4 (visited Mar. 7, 2000)
<www.un.org/womenwatch/daw/followup/poland.pdf> (Nov. 8,1999) [hereinafter Trmple-
mentation of the Beijing Platform of Action].

180. DEMOGRAPHIC DEVELOPMENT IN POLAND, supra note 177, at 1.

181. KONST. art. 18.

182. Polish Coalition Agrees on Pro-Family Tax Relief, RFE/RL NEWSLINE, Nov. 8, 1999
<http://www.rferl.org/newsline/1999/11/081199 html>.

183. Church and State Assail Reproduictive Rights, supra note 106, at 165.

184. See WOMEN’S HUMAN RIGHTS, supra note 176, at 34.

185. Concluding Observations of the Human Rights Ci - Poland, Consid of Reports Sub-
mitted by States Parties under Article 40 of the Covenant, UN. Human Rights Committee, 66th
Sess., CCPR/C/79/Add 110, July 29,1999

186. Implementation of the Beijing Platform of Action, supra note 179, at 14.

187. Id. at 14-15.

188. The Centers are IPPF affiliates, see <http://www.ippf.org/regions/countries/
pol/index.htm> (visited Jan. 25, 2000).

189 TOWARZYSTWO ROZWOIJU RODZINY [ASSOCIATION FOR FAMILY
DEVELOPMENT], 1998 ANNUAL REPORT (1999) (on file with The Center for
Reproductive Law & Policy).

190. GLOWNY URZAD STATYSTYCZNY [CENTRAL STATISTICAL OFFICE],
STAN ZDROWIA LUDNOSCI |THE STATE OF HEALTH OF THE POPULATION]
196 (1996).

191. THE FEDERATION FOR WOMEN AND FAMILY PLANNING, ANTYKON-
CEPCJA: PRAWO, WYBOR, JAKOSC ZYCIA [CONTRACEPTION: THE RIGHT,
THE CHOICE, THE QUALITY OF LIFE] (visited Jan. 25, 2000)
<www.waw.pdi.net/~polfedwo/pl.htm>.

192. Id.

193 INTERNATIONAL CENTER FOR RESEARCH ON WOMEN & THE CEN-
TRE FOR DEVELOPMENT AND POPULATION ACTIVITIES, ADVOCAY FOR
WOMEN’S REPRODUCTIVE RIGHTS: DEVELOPING A GRASSROOTS STRAT-
EGY IN POLAND (1999) (visited Jan. 25, 2000) <http://www.icrw.org>.

194. Sprawozdanie Rady Ministréw z realizacji w roku 1997 Ustawy z dnia 7 stycznia

1993 o planowaniu rodziny, rodziny, ochronie ptodu ludzkiego i warunkach dopuszczal-
nosci przerywania ciazy [The Report of the Council of Ministers on the Realization of the
Antiabortion Law] No. 592 (1998).

195. Id.; see Kobiety OnLine-Internet Media (visited Jan. 25, 2000) <http://www.kobi-
ety.com/antyhl.htm> (listing the types of pills women can buy in pharmacies: Anteovin,
Cilest, Diane 35, Femoden, Gravistat, Gestigen, Lynomin (subsidized), Loveston, Lyndiol,
Marvelon, Mercilon, Microgynon, Minisiston, Minulet, Noclogynon (subsidized), Postinor,
Restovar, Rigevidon (subsidized), Stediril, Trinovum, Trisiston, Triquilar, Trionordiol, Tri-
Regol).

196. Rozporzadzenie Ministra Zdrowia i Opieki Spotecznej z dnia 26 lutego 1998 . w
sprawie wykazu lekéw podstawowych, uzupetniajacych i srodkéw antykoncepcyjnych
[Decree of the Ministry of Health and Social Welfare of February 26, 1998 on Basic Medi-
cines and Contraceptives|, Dz.U. No. 31/1998, Pos. 166.

197. INDEPENDENT R EPORT, supra note 109

198. Church and State Assail Reproductive Rights, supra note 106, at 165.

199. Ustawa z dnia 10 pazdziernika 1991 r. o Srodkach farmaceutycznych, materiatach
medycznych, aptekach, hurtowniach i nadzorze farmaceutycznym [Law of October 10,
1991 on Pharmaceutical Products, Medical Articles, Pharmacies, Wholesale Pharmaceutical
Establishments, and Pharmaceutical Inspection|, Dz.U. No. 105/1991, Pos. 452, summarized in
INTERNATIONAL DIGEST OF HEALTH LEGISLATION, Vol. 45, No. 4, at 516-518
(1994).

200. Id.

201. INDEPENDENT REPORT, supra note 109.

202. Id.

203. CONTRACEPTION: THE RIGHT, THE CHOICE, THE QUALITY OF LIFE,
supra note 191.

204. The majority of doctors follow the instructions of the Doctors” Council to offer con-
traceptives only on women'’s request, see THE FEDERATION FOR WOMEN AND
FAMILY PLANNING, THE EFFECTS OF THE ANTI-ABORTION LAW 8 (1996)
(visited Jan. 25, 2000) <http://www.waw.pdi.net/~polfedwo/english/english1.htm>.
205. Id. at 4.

206. Report of the Council of Ministers on the Realization of the Abortion Law, supra note
194.

207 Id.

208. Urszula Nowakowska & Maja Korzeniewska, Wormen’s Reproductive Rights, in POLISH
WOMEN IN THE 908, at 228 (Urszula Nowakowska, Women’s Rights Center eds., 2000)
[hereinafter Women’s Reproductive Rights).

209. Ustawa z dnia 27 kwietnia 1956 r. o warunkach dopuszczalnosci przerywania ciazy
[Law of April 27,1956 on the Termination of Pregnancy|, Dz.U. No. 12/1956, Pos. 61.




PAGE 122

WOMEN OF THE WORLD:

210. See CHILDBIRTH BY CHOICE TRUST, ABORTION IN LAW, HISTORY &
RELIGION 24 (visited Jan. 25, 2000) <http://www.cbctrust.com/abortion.html#top>.
211. THE CODE OF MEDICAL ETHICS, KENNEDY INSTITUTE OF ETHICS
JOURNAL, Vol. 2, No. 4, art. 37 (1992).

212. Ustawa z dnia 7 stycznia 1993 r. o planowaniu rodziny, ochronie ptodu ludzkiego i
warunkach dopuszczalnoSci przerywania ciazy [Law of January 7,1993 on Family Plan-
ning, Human Embryo Protection and Conditions of Legal Termination of Pregnancy],
art.7(2)§3, Dz.U. No. 17/1993, Pos. 78; see Wanda Nowicka, Poland: Case Study on Legal Insta-
bility Concerning Abortion (WHO, 1997) (visited Jan. 26, 2000) <http://www.waw.pdi.net/
~polfedwo/english/english 1.htm>.

213. Ustawa z dnia 30 sierpnia 1996 r. o zmianie ustawy o planowaniu rodziny, ochronie
ptodu ludzkiego i warunkach dopuszczalnosci przerywania ciazy oraz o zmianie niek-
térych innych ustaw [Law of August 30, 1996 Amending the Law on Family Planning,
Human Embryo Protection and Conditions of Legal Pregnancy Termination], Dz.U. No.
139/1996, Pos. 646.

214 Id. art. 4a.1.

215. Orzeczenie Trybunatu Konstytucyjnego z dnia 28 maja 1997 r. (Sygn.akt
K.26/96)./78 [Decision of the Constitutional Tribunal from May 28, 1997]. At the time of
the decision, there were in force the “Little Constitution” from Oct. 17,1992 (visited Jan. 26,
2000) <http://www.uni-wuerzburg.de/law/pl02000_.htmI> and selected provisions from
the 1952 Constitution (visited Jan. 26, 2000) <http://www.uni-wuerzburg.de/
law/pl01000_.htmI>. The Tribunal argued that, even though the Constitution contained no
provisions relating directly to the protection oflife, the constitutional protection of life could
be deduced from art.1, that stated that Poland was a democratic state ruled by law. The Tri-
bunal concluded that in a democratic state of law; life at every stage of its development, must
be protected by the Constitution.

216. Id.

217. Law 0f 1993 on Abortion, art. 4a.

218. Id. art. 4a.2.

219, Id. art. 4a4.

220. Id.

221. Id. art. 4a.1, 4a.3.

222 Id. art. 4b.

223, Id. art. 4a.8. Private clinics have to meet certain standards with regard to professional and
sanitary conditions, medical documentation and management.

224 Id. art. 4.9,

225. See THE EFFECTS OF THE ANTI-ABORTION LAW; supra note 204, at 6.

226. Id.

227. Id. Often, women are sent from hospital to hospital while the twelve-week period
when abortion is legal elapses. Women’s Reproductive Rights, supra note 208, at 226, 228.

228. Law 0f 1993 on Abortion, art. 2(1), 2(2a).

229, Id. art. 7(2).

230. Ustawa z dnia 8 lipca 1999 r. o zmianie ustawy - Kodeks karny oraz ustawy o
zawodzie lekarza [Law of July 8,1999 Amending the Criminal Code and the Law on Med-
ical Profesion], Dz.U. No. 64/1999, Pos. 729; see Constitution Watch - Poland Update, E. EUR.
CONST. REV, Vol. 8, No. 4, Fall 1999, at 35.

231. Ustawa z dnia 7 stycznia 1993 r. o planowaniu rodziny, ochronie ptodu ludzkiego i
warunkach dopuszczalnoSci przerywania ciazy [Law of January 7,1993 on Family Plan-
ning, Human Embryo Protection and Conditions of Legal Termination of Pregnancy],
art4b, Dz.U. No. 17/1993, Pos. 78.

232. EFFECTS OF THE ANTI-ABORTION LAW, supra note 204, at 3.

233, In January 2000, police raided two doctors’ private offices and arrested them as they fin-
ished performing an abortion. It is the first time the police arrested doctors while perform-
ing an illegal abortion. See Poland Abortion Doctors Office Raided, ASSOCIATED PRESS, Jan.
26, 2000.

234 K.K. art. 152.

235. Id.

236. Id. art. 154.

237 Id. art. 152(3).

238. Id. art. 153(1).

239 Id. art. 153(2).

240. Id. art. 154(2).

241. Id. art. 157a(3).

242. Id. art. 149 The sentence is three months to five years imprisonment.

243, Id. art. 156(1).

244. Id. art. 157a(1).

245. Id. art. 157a(2).

246. EFFECTS OF THE ANTI-ABORTION LAW, supra note 204, at 3.

247. See Ann Snitow, Polands Abortion Law - The Church Wins, Women Lose, THE NATION,
Apr. 26,1993, at 556-559.

248. See Nowicka, supra note 212, at 2.

249, Women’s Reproductive Rights, supra note 208, at 225.

250. K.K. art. 156.

251. Women’s Reproductive Rights, supra note 208, at 237.

252. EUROPEAN CENTRE FOR THE EPIDEMIOLOGICAL MONITORING OF
AIDS, HIV/AIDS SURVEILLANCE IN EUROPE: REPORT NO. 61, June 30, 1999, at
37.

253. EUROPEAN CENTRE FOR THE EPIDEMIOLOGICAL MONITORING OF
AIDS, COUNTRY PROFILE: POLAND (source: National Institute of Hygiene, Warsaw)
(visited Jan. 27, 2000) <http://www.ceses.org/eurosurv=>.

254. ZBIGNIEW IZDEBSKI, ZACHOWANIA PROZDROWOTNE I SEKSUALNE
W ASPECKCIE HIV/AIDS W POLSCE [PROHEALTH BEHAVIOR AND SEXUAL
ACTIVITY REGARDING HIV/AIDS IN POLAND] 6 (1997).

255. T. NIEMIEC, NATIONAL AGENCY FOR COORDINATION OF ACTIONS
FOR PREVENTION OF HIV/AIDS, ZAKA_ENIE HIV/AIDS U KOBIET W OKRE-
SIE PROKREACIJI. PORADNIK DLA LEKARZA PRAKTYKA [HIV/AIDS INFEC-
TIONS FACED BY WOMEN IN PROCREATION STATE] 3 (1996).

256. HIV/AIDS SURVEILLANCE IN EUROPE, supra note 252, at 32.

257. Ministerstwo Zdrowia i Opieki Spotecznej [Ministry of Health and Social Welfare|,
Zachorowania na choroby weneryczne [Situation of STIs] (visited Jan. 27, 2000)
<http://www.mzios.govpl>; GLOWNY URZAD STATYSTYCZNY [CENTRAL
STATISTICAL OFFICE], ROCZNIK STATYSTYCZNY 1997 [STATISTICAL YEAR-
BOOK] 259 (1997).

258. Id.

259 K.K. art. 161.

260. Id. art. 161(1).

261. Id. art. 161(2).

262. MINISTERSTWO ZDROWIA I OPIEKI SPO_ECZNEJ [MINISTRY OF
HEALTH AND SOCIAL WELFARE], KRAJOWY PROGRAM ZAPOBIEGANIA
ZAKAZENIOM HIV 1 OPIEKI NAD ZYJACYMI Z HIV I CHORYMI NA AIDS
[THE NATIONAL PROGRAMME FOR PREVENTION OF HIV INFECTIONS
AND THE CARE OF PERSONS LIVING WITH OR SUFFERING FROM
HIV/AIDS] 12 (1996).

263. Id.

264. Id.

265. Ustawa z dnia 5 grudnia 1996 r. o zawodzie lekarza [Law of December 5,1996 on the
Medical Profession], art. 31, Dz.U. No. 28/1997, Pos. 152.

266. NATIONAL PROGRAM FOR PREVENTION OF HIV INFECTIONS AND
THE CARE OF PERSONS LIVING WITH OR SUFFERING FROM HIV/AIDS,
supra note 262, at 5.

267. Ministerstwo Zdrowia i Opieki Spotecznej [Ministry of Health and Social Welfare],
Centrum Diagnostyki i Terapii AIDS [Order of 30 April, 1996 Establishing the AIDS Coun-
cil], Dziennik Urzedowy Ministerstwa Zdrowia i Opieki Spolecznej No. 6/May 29,1996,
Issue No. 16, at 65-66, translated in INTERNATIONAL DIGEST OF HEALTH LEGISLA-
TION Vol. 48, No. 1, 14 (1997).

268. INDEPENDENT REPORT, supra note 109,

269 KONST. art. 18.

270. Ustawa z dnia 25 lutego 1964 r. Kodeks rodzinny i opiekuriczy [Law of February 25,
1964 Family and Custody Code] [K.R.], Dz.U. No. 9/1964, Pos. 59.

271. Id. art. 10(1).

272. Id.

273. Id. arts. 11-15.

274 Id. art. 12(1).

275. K.K. art. 206.

276. Ustawa z dnia 17 maja 1989 r. o stosunku Panstwa do Kosciota Katolickiego w Pol-
skiej Rzeczypospolitej Ludowej [Law of May 17,1989 on the Relations between the State
and the Catholic Church], Dz.U. No. 29/1989, Pos. 154.

277. KONST. art. 33(1); K.R. art. 23,

278. See THE WOMEN’S RIGHTS CENTER, POSITION OF WOMEN IN THE
FAMILY: LAW AND PRACTICE (visited Jan. 28, 2000) <http://free.ngo.pl/temida/rap-
fam.htm>.

279 K.R. art. 36(1).

280. According to a Supreme Court ruling establishing a legal obligation for a married cou-

ple to cohabit (including sexual relations), any agreement to exclude cohabitation is illegal.
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Urszula Nowakowska & Emilia Piwnik, Women in the Family, in POLISH WOMEN IN
THE 908, at 117 (Urszula Nowakowska, Women’s Rights Center eds., 2000) [hereinafter
Women in the Family).

281. K.R. art. 23,

282. Id. art. 27.

283, Id. arts. 93(1), 97.

284, Id. art. 25

285. Id. art. 88.

286. Id. arts. 89(6), 89(2), 89(3).

287. POSITION OF WOMEN IN THE FAMILY: LAW AND PRACTICE, supr note
278, at 15. The Supreme Court has issued an advisory opinion stating that lower courts
should not hear these types of cases and should not consider them the same way they con-
sider property cases among married couples. Courts usually apply the Civil Code provisions
on ‘close friends” in these cases, or arts. 860-875 on division of property between small busi-
ness partners.

288. Ustawa z dnia 2 lipca 1994 r. o najmie lokali mieszkalnych i dodatkach mieszkan-
iowych [Law of July 2, 1994 on Housing], art. 8, Dz.U. No. 105/1994, Pos. 509.

289, Additionally, each parent has an equal right to custody and an equal obligation to sup-
port the children. POSITION OF WOMEN IN THE FAMILY: LAW AND PRACTICE,
supra note 278, at 16.

290. If one partner dies or is terminally ill, the other partner is entitled to support or main-
tenance if the court agrees that the surviving partner is a ‘close friend.” Under art. 923(1) of
the Civil Code, a close friend who lived with the deceased is entitled to remain in the shared
apartment for a period of three months. Id. at 15.

291. A marriage can also be annulled if one of the spouses, for whatever reason, was unable
to consciously declare his or her true will, or due to an error of identity of the other person,
or under threat that unless the marriage was concluded, serious personal injury might come
to one of the spouses or another person. K.R.. art. 151(1).

292. Id. art. 21.

293. Id. art. 56(1).

294 Id.

295. JAN WINIARZ, PRAWO RODZINNE [FAMILY LAW] 129-130 (1994).

296. K.R. art. 56(3).

297. Id. The most common reason in divorces based on mutual consent is the incompatibil-
ity of spouses’ personalities. In fault based divorces, the most common reasons are domestic
violence, alcoholism, and adultery. POSITION OF WOMEN IN THE FAMILY: LAW
AND PRACTICE, supra note 278, at 9.

298. Id. at 10.

299 K.R. art. 56(2).

300. WINIARZ, supra note 295, at 131.

301. Id. at 135.

302. POSITION OF WOMEN IN THE FAMILY: LAW AND PRACTICE, supra note
278, at 10. This is rare in practice. See Women in the Family, supra note 280, at 123,

303. POSITION OF WOMEN IN THE FAMILY: LAW AND PRACTICE, supra note
278, at 10-11.

304 Id. at 11.

305. KONST. art. 48(2). The constitutional regulation of termination of parental rights is a
rare occurrence. In practice, it is very difficult to terminate parental rights. Usually some
kind of joint custodial or visitation scheme is approved. Very rarely, in the most extreme cas-
es of negligence or abuse, the court can grant sole custody to only one parent. POSITION
OF WOMEN IN THE FAMILY: LAW AND PRACTICE, supra note 278, at 11-12.

306. K.R. art. 133; POSITION OF WOMEN IN THE FAMILY: LAW AND PRAC-
TICE, supra note 278, at 13.

307. POSITION OF WOMEN IN THE FAMILY: LAW AND PRACTICE, supia note
278, at 13. According to an advisory opinion of the Supreme Court, both parents are oblig-
ed to use their income to support their children, regardless of how much they earn. A par-
ent may not be relieved of this obligation unless he or she is incapacitated and not earning
money at all.

308. K.R. art. 60.

309, Id.; POSITION OF WOMEN IN THE FAMILY: LAW AND PRACTICE, supra note
278, at 14.

310. K.R. art. 59

311. Id. arts. 611 - 616.

312. Id. art. 614(2).

313, Id. art. 611(2).

314. Women in the Family, supra note 280, at 122.

315. KONST. art. 21(1).

316. K.C. art. 140. See generally Razem, ale osobno | Together, but Separately|, _YCIE, April 24,1999,
317 KONST. art. 33(2).

318. Id. art. 65(1).

319, Id. art. 71(1).

320. Id. art. 71(2).

321. Ustawa z dnia 26 czerwca 1974 r. Kodeks pracy [Law of June 26, 1974 Labor Code]
[K.P], Dz.U. No. 24/1974, Pos. 141.

322. Id. art. 112.

323. Id. art. 113.

324. THE WOMEN’S RIGHTS CENTER, WOMEN ON THE LABOR MARKET
(visited Jan. 31, 2000) <http://free.ngo.pl/temida/jobreport.htm>. There has been a recent
amendment introducing a ban on sex specific advertisements. Also, claims of gender dis-
crimination can be addressed in Labor Courts. Implementation of the Beijing Platform of Action,
supra note 179, at 13,

325 K.P. art. 176.

326. Rozporzadzenie Rady Ministréw z dnia 10 wrze$nia 1996 r. w sprawie wykazu prac
wzbronionych kobietom [Order of 10 Sept. 1996 of the Council of Ministers Concerning
Occupations Prohibited for Women], Dz.U. No. 114/1996, Pos. 545; see Poland - Women (vis-
ited Jan. 31, 2000) <http://natlex.ilo.org>.

327 WOMEN ON THE LABOR MARKET; supra note 324 (observing that these provi-
sions are inconsistent with EU standards).

328. K. art. 177(1).

329 Id. art. 177(4). In this case, the employer has to agree with the trade union on the date
of the dissolution of the contract with the pregnant woman. If there is no possibility of pro-
viding another job for a woman she is entitled to temporary benefits and the time without
employment is included in her tenure.

330. Id. art. 178(1).

331. Id. art. 179(1).

332. In this case, the woman is entitled to compensatory allowance if the transfer to anoth-
er job results in lower remuneration (art. 179(2)).

333, Id. art. 180(1).

334 Id. art. 180(2).

335. Id. art. 183(1).

336. Urszula Nowakowska & Anna Swedrowska, Women in the Labor Market, in POLISH
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Statistics

GENERAL

Population

B The total population of Romania is 224 million.!

m The proportion of population residing in urban areas is 55%.2

m Between 1995 and 2000, the annual population growth rate is estimated at —04%.3

m In 1999, the gender ratio was estimated to be 104 women to 100 men.*

Territory

m The territory of Romania is 92,043 square miles.>

Economy

m In 1997, gross national product (GNP) was USD $32.1 billion.¢

m In 1997, gross domestic product (GDP) was USD $35,204 million.”

m Between 1990 and 1997, the average annual growth was -0.3%.8

m From 1990 t01995, public expenditure on health care was 36% of the GDP?

Employment

® Women comprised 46% of the labor force in 1997, compared to 44% in 1990.10
WOMEN’S STATUS

m In 1999, the life expectancy for women was 73.9 years compared with 66.2 years for men.!!
m In 1997, the illiteracy rate among youth between the ages of 15-24 was 0% for females and 1% for males. 12

mIn 1998, gross primary school enrollment was 87% for boys and 86% for girls; gross secondary school enrollment was 83% for boys
and 82% for girls.’3

ADOLESCENTS

m 19% of the population is under 15 years of age.!#

MATERNAL HEALTH

m Between 1995 and 2000, the total fertility rate is estimated at 1.17.1>
m In 1998, there were 36 births per 1000 women aged 15-19.16

m In 1998, the maternal mortality ratio was 41:100,000.17

® The infant mortality rate was at 23 per 1,000 live births.!

m99% of births were attended by trained attendants.!
CONTRACEPTION AND ABORTION

m The contraceptive prevalence for any method (traditional, medical, barrier, natural) is estimated at 57%, and that for modern meth-
ods at 14%.20

HIV/AIDS AND STis

mIn 1999, the estimated number of people living with HIV/AIDS was 7000.2!

mIn 1999, the estimated number of women aged 15-49 living with HIV/AIDS was 750.22
B In 1999, the estimated number of children aged 0-14 living with HIV/AIDS was 5000.23

m In 1999, the estimated cumulative number of AIDS deaths among adults and children was 4000.2*
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omania is located in Southeastern Europe and borders the

Black Sea, Bulgaria, Ukraine, Hungary, Serbia and Mol-

davia.! As of July 1999 there were 22.33 million people liv-
ing in Romania, slightly more than half of them women —
1142 million.2 Romania is the second most populous country
in East Central Europe and is larger than 10 of the 15 members
of the European Union (EU), to which it has applied for
admission.3 It is one of the poorer countries in the region, and
since 1989 it has lagged behind its neighbors in transitioning to
an open-market economy. In 1997, a new democratic coalition
government launched a reform program that may accelerate
the transition.*

Legislative activity in Romania has been complicated by
ethnic politics, particularly conflicts between Romanian and
Hungarian communities.> The population of Romania is 891%
Romanian, 89% Hungarian, 04% German, and 1.6% other
(Ukrainians, Serbs, Croats, Russians, Turks and Roma). The
country is 70% Romanian Orthodox, 6% Roman Catholic,
and 6% Protestant. Another 18% of the population is unaffili-

ated with any religion.®

1. Setting the Stage:
The .Iﬁg and &

A.THE STRUCTURE OF NATIONAL GOVERNMENT

Romania is a multiparty democratic state.” The current legal
system of Romania is modeled after the Fifth Republican Con-
stitution of France.8 The Romanian Constitution, ratified in
1991, declares that national sovereignty resides with the
Romanian people, who exercise it through representatives and

through referenda.”
Executive branch

The president of Romania represents the Romanian state,
oversees the observance of the Constitution, and acts as a
mediator among powers in the state and between the state and
society. 10 The president is elected by majority vote through
universal, equal, direct, secret and free elections. The president
serves for no more than two four-year terms.!! The president
nominates the prime minister and appoints the government
with a vote of confidence from Parliament.!2 The president
may participate in meetings of the government concerning
foreign policy, national defense, public order, or on other top-
ics by request of the prime minister.”® The president concludes
international treaties and submits them to Parliament for rati-

fication,* acts as commander-in-chief of the armed forces, !

declares states of emergency,!© makes appointments to public
offices, confers decorations and titles, and grants pardons.” In
exercising his powers, the president of Romania issues decrees
that must be countersigned by the prime minister.!

The government consists of the prime minister, ministers,
and other members established by law;% its duty is to imple-
ment domestic and foreign policy and to generally administer
and manage the public affairs of the country.2’ The prime min-
ister directs government actions and submits reports and state-
ments on government policy to Parliament for debate.2! The
government exercises its power and executes laws through
decisions and statutory orders, which take effect once pub-
lished.22 Parliamentary control over the government is
expressed in the following forms: presentation of informa-
tion,2? questions and interpellations,?* motion of censure® and
provoked motion of censure.20

The national health care system is managed by the Health
Insurance National Fund, an independent agency set up by the
government in 1993. This agency negotiates with the Ministry
of Finance and the Ministry of Labor and Social Protection for
funding approved by Parliament. It then allocates funds to var-

ious health care services at the county level.2
Legislative branch

The legislative branch is bicameral, consisting of the Senate
(Senat) and the Chamber of Deputies (Adunarea Deputatilor).
The Senate has 143 members elected for terms of four years
by direct popular vote based on proportional representation.
The Chamber of Deputies has 343 members also elected for
four-year terms by direct popular vote based on proportional
representation.2s

Parliament passes constitutional, organic and ordinary
laws.2? Constitutional laws revise the Constitution.?? Organic
laws regulate, inter alia, the electoral system, political parties, ref-
erenda, the organization of the government and governmental
agencies, the courts (criminal and administrative), the legal sta-
tus of property and inheritance, and general rules covering labor
relations, social security, education, and the organization of local
administration.3 Ordinary laws cover the remainder of issues
and make up the largest sector of legislation. In addition, Parlia-
ment approves the state budget proposed by the government.32

Laws can be initiated by the government, deputies, senators,
or a petition signed by 250000 citizens with the right to vote,
with at least 10000 supporters coming from each of at least
one quarter of the country’s counties.3 Organic laws are passed
by a majority vote of the members of each Chamber, while
ordinary laws need only the majority vote of the members

present in each Chamber.3* Laws are promulgated by the
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president of Romania, who may return the law to Parliament
for reconsideration or may ask the Constitutional Court to rule
on constitutionality.® Laws come into force on the day of their
publication in the Official Gazette of Romania.3¢

Judicial branch

The judicial branch consists of the Constitutional Court,
the Supreme Court of Justice, courts of appeal, departmental
(county) courts and the court of the municipality of Bucharest,
and courts of first instance. The number of courts of first
instance has been fixed by law at 179 (between three and six
courts of first instance are located in each county), with eight
in Bucharest. Each of the forty counties of Romania and the
municipality of Bucharest has one county court, which acts as
an appellate court to the local lower courts of first instance.”’
Each of 15 courts of appeal, which are the courts of third
instance, have jurisdiction over two to five county courts. Final
appeals are heard by one of the four sections (civil, criminal,
military, or administrative) of the Supreme Court of Justice.38
There is also a parallel system of military justice, composed of
military courts, territorial military courts and the military
court of appeal.?

The president of Romania appoints judges to the Supreme
Court of Justice for six-year terms; judges can serve more than
one term.*0 The Superior Council of Magistracy, whose mem-
bers are elected for four-year terms by Parliament,* nominates
judges and public prosecutors who are then appointed by the
president of Romania.*2

The Constitutional Court adjudicates the constitutionality
of laws both after and before promulgation. The Court decides
the constitutionality of laws before promulgation only upon
request of the president of Romania, the president of either
chamber of Parliament, the government, the Supreme Court
of Justice, at least 50 deputies or at least 25 senators.® The Con-
stitutional Court consists of nine judges appointed for one
nonrenewable term of nine years. Three judges are appointed
by the Chamber of Deputies, three by the Senate and three by
the president of Romania. One third of the Court is replaced
every three years.#* If the Constitutional Court rules a poten-
tial law to be unconstitutional, that ruling can be overturned if
Parliament reconsiders the law and passes the measure again by
a two-thirds vote of each chamber.®

The Constitution also provides for an Ombudsman, or
Advocate of the People, to defend the rights and freedoms of
citizens.* The Ombudsman is appointed by the Senate for a
term of four years.#” While the judicial branch 1s meant to be
independent, subject only to the law,*® in practice, it is still

subject to influence by the executive branch.#

B.THE STRUCTURE OF TERRITORIAL DIVISIONS

Romania is divided into 40 counties, or judete (singular form
is judet) and the Municipality of Bucharest.50 Territorial-

administrative subdivisions are communes and cities.
Regional and local governments

Local administration is based on the principle of local
autonomy and decentralization of public services.” Com-
munes are administered by elected local councils, cities are
administered by elected mayors and city councils, and an elect-
ed county council co-ordinates the activities of commune and
city councils.?2 The government appoints a prefect to each
of the 40 counties to represent the government at the local
level and to direct the decentralized public services of the
ministries or other central agencies. The prefect can challenge
in administrative court acts of the county council, local coun-

cil or mayor.»

C.SOURCES OF LAW

Domestic sources of law

Romania has a civil law system. The hierarchy of domestic laws
is as follows: the Constitution; laws, resolutions and motions
adopted by Parliament; decrees and statutory orders adopted by
the executive branch to ensure enforcement of legislation;
decisions of the prime minister; orders and instructions of
ministers; decisions of local councils and orders of mayors for
public administration; and orders of public services of min-
istries operating in counties.>*

Chapter II of the Constitution establishes fundamental
rights and liberties. Among them, the Constitution guarantees
the rights to life, physical and mental integrity of a person,%
and the protection of health. It is the responsibility of the
state “to take measures to ensure public hygiene and health.”5
“The organization of the medical care and social security sys-
tems in case of sickness, accidents, maternity and recovery, the
control over the exercise of medical professions and paramed-
ical activities, as well as other measures to protect physical and
mental health of persons” are established by law.5® Working
conditions for women and youth are constitutionally protect-
ed,? and women are entitled to equal pay with men for equal
work.®0 Subsumed under the state’s constitutional obligation to
ensure a decent living standard for its citizens are the rights to
paid maternity leave, to medical care in public health establish-
ments, and to social security.%!

Children and youth also enjoy special constitutional
protection.®2 The state is obliged to grant allowances to parents
raising children and to pay benefits to people who care for
sick or disabled children.63 The Constitution prohibits the
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exploitation of minors and their employment in activities that
might be harmful to their health or morals or that might
endanger their lives and normal development.®* The Consti-
tution also prohibits the paid employment of minors under the
age of 15.6>

International sources of law

International treaties ratified by Parliament become nation-
al law.%0 Constitutional provisions concerning citizens rights
and freedoms must conform with the Universal Declaration of
Human Rights and with covenants and other treaties to which
Romania is a party. Where there are inconsistencies between
national laws and international human rights agreements, the
international regulations take precedence.®

Romania ratified the Convention on the Elimination of All
Forms of Discrimination Against Women in 1982.68 Romania
is also a party to the International Covenant on Civil and Polit-
ical Rights® and its First Optional Protocol,” the Internation-
al Covenant on Economic, Social and Cultural Rights,” the
Convention on the Rights of the Child,”? the International
Convention for the Elimination of All Forms of Racial Dis-
crimination,” and the European Convention of Human
Rights. ™

1. Examining Health and

A.HEALTH LAWS AND POLICIES

Objectives of the health policies

As presented in the Governing Program of the current gov-
ernment,” the health policy is mainly focused on reforming
the health system — primarily to increase accessibility to health
care services.” This reform has been planned since 1990, but it
is only since 1998 that significant legal changes have occurred.
The reforms propose to reorganize the Ministry of Health to
reduce its responsibility for service provision and instead to
emphasize its role in strategic planning and health policy.”” The
physicians’ and pharmacists” organizations of Romania would
be primarily responsible for ensuring a fair distribution of med-
ical and pharmaceutical services throughout the country.”
Included in the governmental reform is a Reproductive Health
Promotion Strategy. Its principal aim is to reduce abortion as a
means of family planning, and to increase the use of modern
types of contraceptives, particularly targeting adolescents.
Health reforms also emphasize ways to reduce the incidence of

sexually transmissible infections (ST1s).”
Implementing agencies

The Ministry of Health is to carry out the implementation

of the new Law on Health Insurance,? in addition to contin-
uing its work managing the entire health care system. The
National House for Health Insurance (NHHI) and the
Romanian Board of Physicians are also involved in health care
system reform.8!

A series of public institutions, such as the Institute of Pub-
lic Hygiene and Health, the Institute for Health Services and
Management, and the Institute for Maternity and Child Pro-
tection, which provide counseling and undertake scientific
research, work with the Ministry of Health.52 The National
Center for Health Promotion, an arm of the National Institute
for Health Services Management in Bucharest, is responsible
for planning and development, training, research, and techni-
cal assistance at the national, regional, and local levels.83

Operating within the Ministry of Health are County
Directorates of Public Health for each county and Bucharest.
Their job is to implement national policies and programs at
local levels, including preventive medicine, medical inspection,
statistical review and financial accountability.8* In cooperation
with the local authorities, education institutions, governmen-
tal and non-governmental organizations, these directorates
organize educational activities in the field of reproductive
health.8> They are also in charge of all activities relating to the
treatment and prevention of STIs.80

The Ministry of Health is the central authority in the field
of public health assistance.8’ It works in cooperation with the
Romanian Board of Physicians in several important national
programs that relate to reproductive health:88 the National
Program of HIV/AIDS supervision and control; the National
Program on Family Planning and Protection of Mother and
Child Health Status; and the National Program for the Evalu-
ation of Population Health Status and Demographic Supervi-
sion.?? Within the Ministry of Health are also the Institutes for
Public Health in Bucharest, Cluj-Napoca, lasi and Timisoara,
and Centers of Public Health in Targu-Mures and Sibiu.

Romania’s 1997 Health Insurance Act established compul-
sory social health insurance for all Romanian citizens, foreign-
ers, and stateless persons who legally reside in the country.?®
Members of foreign diplomatic missions and foreign citizens
who are temporarily in the country do not have to participate
in the health insurance program.”! All insured persons must
contribute 7% of their monthly gross income towards health
care insurance.”2 To these contributions are added subventions
from the state budget and local budgets, as well as from other
income sources.” Children and people under 26 do not con-
tribute to insurance if they are students or apprentices and if
they are not earning income. Other non-contributing individ-
uals are disabled persons who do not earn income or are in

their family’s care; spouses, parents and grandparents who do
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not earn their own incomes and are cared for by an insured
person; persons who were politically persecuted under the
post-World War II dictatorship, as well as deported people, pris-
oners, war veterans, heroes of the 1989 Revolution and their
successors.

The health insurance system permits the insured to freely
choose their doctors, medical institutions and health insurance
institutions.”> The law permits voluntary (private) health
insurance for special individual situations.” The NHHI is the
autonomous public institution that manages the social health
insurance system of Romania.?” It is divided into a network of
regional health insurance groups, one for each county and for
Bucharest. The NHHI is governed by a Board of Administra-
tion which is responsible for the smooth financing of the net-
work and for financial oversight.”

Health care is principally regulated by the Health Insurance
Act.”” The Health Insurance Act sets the framework and gen-
eral principles of health insurance, including who can be
insured, ' the rights of the insured persons,'! the relations
between health care providers and health insurance compa-
nies, 2 funding of health care,! and the structure of health

insurance companies.!04
Infrastructure of health services

Health services in Romania are organized locally. Urban
and rural dispensaries (primary health care centers) provide
primary health care services to children and adults, including
pre- and postnatal care. Secondary health care consists of poly-
clinics located in urban areas which provide specialized health
services, including obstetrical, pediatric and lab services on an
outpatient basis. Tertiary health care consists of hospitals, also
located in urban areas, with one or more polyclinics
attached.!% In addition to this public health care system, many
companies and factories have dispensaries on their premises, as
well as special polyclinics that look after the health of their
employees. Twenty-one university hospitals act as referral cen-
ters for the most difficult, high-risk cases, but they also serve
their local districts. Similarly, county hospitals also serve as
referral hospitals and, at the same time, provide services for the
surrounding communities. Hospitals and their subordinate
polyclinics and dispensaries serve approximately 100000 peo-
ple in each area.% This translates to 5,883 medical dispensaries
and 540 polyclinics operating throughout the country.17 A
typical dispensary is staffed by two physicians — usually a gen-
eral practitioner and a pediatrician — and two medical assis-
tants such as nurses, a midwife and one auxiliary staft member.
The health reform proposals would modify the staffing of dis-
pensaries by merging general practitioners (GPs) and pediatri-

cians into a new “specialty” of family physician. A family

practitioner would be posted to the dispensary and manage an
average caseload of 1,500 patients. 108

Reproductive health services are considered to fall within
primary health care. Dispensaries have consultations for fami-
ly planning, obstetrics-gynecology, and services for maternal
health care. Family planning services have been authorized
since 1990 by the Ministry of Health. These services were ini-
tially organized within maternity wards and in obstetrics-
gynecology services offered in polyclinics; gynecologists were
the only physicians designated to dispense family planning
advice and services. In January 1991, however, the Loan Agree-
ment between the government of Romania and World Bank
(IBRD) provided funds for the improvement of reproductive
health,10? and NGOs began to provide counseling and contra-

ceptive services.
Cost of health services

The Romanian health care system has much to be com-
mended for, although both providers and patients voice much
dissatisfaction with it. Officially, the national budget pays for
universal care. In actual practice, however, the Romanian
health care system is under tremendous strain stemming from
decades of insufficient investment and management difficul-
ties. Before 1989, Romanians were entitled to free health care,
but individuals often paid for services under the table. Today,
there continues to be mixed elements of public and private
practice, and this arrangement determines, in part, what kinds
of services are rendered and to whom.

Most health care services are free of charge, although abor-
tion upon request is an important exception. Other medical
services for which payment is not covered by health insurance
are those for occupational diseases, work accidents, some high-
ly specialized medical treatments, and dental services. Even for
services that ought to be covered, it is still a common practice
for patients to ofter money or gifts in exchange for services.
There are state subsidies for some drugs depending on the per-
sons employment status and for certain diseases (i.e., cancer,
tuberculosis, and diabetes mellitus). Pregnant women and chil-
dren under the age of 16 benefit from free medication.”! Phar-
macies have recently been privatized, and discussions are
underway to develop a system of pharmaceutical insurance.2

Payment for medical services provided by the public/private
system comes from the health insurance fund administered by
the NHHI. In cases of private medical services, payments from
the health insurance fund come only if there is a contract
between the physician providing the service and the NHHL B
Services provided outside of this contract are the responsibili-
ty of the patient. When medical services are provided through
public dispensaries, polyclinics and hospitals, they are always
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free of charge, with the exception of hospital services, where a
2% fee is charged as contribution to the special health fund. !+

Of the budgetary funds spent on health care, 75.3% are
spent as wages of the medical staff, !5 even though these wages
are among the lowest in Romania. The funds allocated to
health care centers for repair and investment are extremely
small. In 1995, the average household spent 79% of monthly
income on medicine, dentistry and other health care. For

retirees, that figure is 12%.110
Regulation of health care providers

The Romanian Board of Physicians (Physicians’ Board) was
established by Law No. 74/July 6, 19957 and is a non-govern-
mental, non-political professional organization that represents
the interests of the medical profession.!8 By law, the Physicians’
Board includes all physicians, practicing or retired, who are
Romanian citizens and reside in Romania."® They are regis-
tered in a published periodical.’20 The Physicians’ Board not
only defends physicians’ rights and interests, it interprets and
implements the Code of Medical Ethics and advises the Min-
istry of Health on admission to practice and awarding of med-
ical degrees. It also supervises, investigates, and rules on the
professional behavior of physicians.’2! Physicians may only
practice their specialty with Physicians’ Board authorization.122
The Physicians’ Board has offices at national and county levels
and in Bucharest.!23 There are similar boards for pharmacists'2*
and medical assistants.12>

To become a physician, one must finish a six-year program
at an accredited public or private medical school (Faculties of
Medicine).126 After graduation, physicians have to complete a
year of compulsory practice.’?” Only after the completion of
that internship may a physician obtain the right to practice. To
specialize, a physician has to train as a resident for three to sev-
en years and pass an exam in the respective specialization.!2
The residence exams are coordinated by the Ministry of
Health, in cooperation with the Physicians’ Board and the
Ministry of Education.12?

Decision of government No. 312/1999 states that primary
health care services are provided only by authorized or accredit-
ed cabinete medicale [doctors’ offices].130 GPs are not allowed to
perform routine pre-natal services, such as blood and urine tests.

Physicians work with medical assistants, nurses and hospi-
tal attendants. Medical assistants and nurses are post-lyceum
and high school graduates who pass an exam by the Ministry
of Health," and their responsibilities are no longer different,
although medical assistants earn more than nurses do. Nurses’
training has been upgraded in the past three years to corre-
spond to European standards; curriculum revisions place more

emphasis on primary care, preventative care, and maternal and

child health.' In order to work as a medical assistant, a per-
son has to obtain a license from the Romanian Board of Med-
ical Assistants. The profession of medical assistant is regulated
by the Decision of government No. 463/1990.13

Specialized studies are not necessary for medical attendants.
Training takes place on the job. Formally, no midwives have
been trained in Romania since 1978. Most practicing midwives
were trained as hospital nurses, and then specialized in obstet-
rics and gynecology. Midwives have recently formed an asso-
ciation in order to support their work and are advocating for
post-secondary training and certification.

Graduates of public or private accredited universities for
pharmaceutical education (Faculties of Pharmacy) may be
licensed as pharmacists. The requirements are similar to those
for physicians, except that the Romanian Board of Pharmacists
reviews and approves candidates. 134

Patients’ Rights

Physicians are obliged to respect human life and to exercise
their profession correctly and with devotion.!® Physicians are
independent in the exercise of their profession. They have the
right to initiate and prescribe courses of medical action; they are
responsible for their medical decisions and actions’3¢ under dis-
ciplinary, criminal and civil provisions of various codes.¥” There
are no specific provisions in Romanian law concerning medical
malpractice, but general rules on negligence apply.'38 The Health
Insurance Act has delegated to the NHHI responsibility for
organizing a system of medical malpractice insurance. 3

The Physicians’ Board, acting through the National Coun-
cil, can file a civil action or complaint to the legal authorities
and demand an investigation of anyone suspected of practicing
medicine illegally.0 The Physicians’ Board has disciplinary
power over physicians who violate the legal provisions on the
exercise of the medical profession and the Code of Medical
Ethics." The Board may censure, suspend, or revoke a physi-
cian’s license to practice. 42

Quality control of medical services is the responsibility of
the health insurance groups and special committees of the
Physicians’ Board.! The criteria for quality control are to be
elaborated by the NHHI and the Physicians’ Board, on the
basis of the criteria set by articles 31 and 32 of Law No.
145/1997.144 A patient’s right to confidentiality is guaranteed by
law.% Article 30 ensures that a patient’s health records will be
kept by the County Directorate of Public Health and that
information only be released if the patient agrees, if the infor-
mation is needed to prevent the sickness of other persons, if
such information is necessary for criminal investigation, or if it
1s otherwise authorized by law.14¢ Employers and all other

persons who have access to records must also respect the
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confidentiality of health records.'” Within the Romanian leg-
islation, there are no special rules regarding consent of the

patient to medical acts.
Conclusions

The Romanian health care system’s medical staft is well
trained. The number of doctors per capita (one doctor for 494
inhabitants in 1997)18 appears to be on par with other Euro-
pean countries, although less so regarding specialists.* Equip-
ment, medical centers and hospital beds, however, suffer in
comparison due to lack of resources. Efforts have been made
over the last few years to improve the general health of the
population but the situation, particularly relating to the quali-
ty of medical services, leaves much to be desired. Insufficient
budget resources and increasing poverty among certain sectors
of the population can be partially attributed to Romanias fail-
ure to promote public health. Private medical practices do not
yet offer a realistic alternative to public services; they are a
viable solution only for an extremely small proportion of the
population, as the fees for service are prohibitive. Private den-
tistry practices are the most common private practice, and there
now exist a growing number of private pharmacies. Health
insurance can not, at least in the short and medium terms,
resolve the growing sense of insecurity in the provisioning of
health services. It is expected that the state will need to increase
its health budget, particularly to cover the fundamental health
care needs of the population, to finance preventive medicine

programs, and to improve basic medical assistance.

B. POPULATION POLICY

Romania does not have an explicit population policy and there
are no specialized institutions devoted to this field. However,
various state institutions have articulated objectives related to
the population and family, particularly responding to the
demographic decline.0

In 1999, the population of Romania was estimated at 22.3
million inhabitants in comparison with 23.2 million in 1990.13!
The average annual population growth between 1990 and 1997
has been -04, due both to a declining birth rate (registered after
1991) and to emigration.!>2 Women outnumber men, notice-
ably those aged 45 and over. The male death rate is twice as
high as the female death rate for people between 15 and 64 due
to stress, injuries, alcoholism, tobacco addiction and suicide.
Female deaths are higher in cases of circulatory system diseases
and cancer.33 Overall, there is a “graying” and a “feminization”
of the population.’>* Despite a large proportion of women of
childbearing age, the birth rate has been declining, The birth
rate has fallen below the population replacement rate: there
were 10.8 babies born for every 1,000 inhabitants in 1998, up
slightly from 10.5 in 1997 and 10.2 in 1996.1%

These overall demographic trends are reflected in recent
policies of the Ministry of Health and the Ministry of Nation-
al Education, which have presented programs to increase pub-
lic awareness of reproductive health and sexual behavior
among young persons. The major objectives of this policy are
to promote reproductive health; to reduce the maternal death
rate, especially those related to abortion; to reduce the number
of abortions and abortion-related complications; to dissemi-
nate modern contraceptive methods; to increase the popula-
tion’s awareness of sexual activity and STT prevention; to reduce
the number of unwanted pregnancies, the number of aban-
doned children, and the incidences of teenage pregnancies; and
to increase the number of healthy newborn children.!5¢ The
state also actively promotes family formation. Law No. 61/1993
as modified by Law No. 261/1998 establishes a state child
allowance.’ The state’s principal motivation is to encourage
the birth of children, as those with more than two children
receive financial support!> and extended parental leave.’ Also,
families in need of financial assistance in supporting their chil-
dren may receive state allocations.®? There is no comprehen-
sive reproductive health policy that promotes women’s health

throughout their lives.

C. FAMILY PLANNING

Government delivery of family planning services

A loan agreement with the World Bank, signed in 1991, pro-
vided the impetus for the state’s family planning services. !
Some of the agreement’s principal points were to improve
reproductive health care services, to focus on maternal and
child health, to increase access and choice in family planning
services, and to decentralize the primary health care system.
The organizational structure of family planning and reproduc-
tive health activity was partially established by Law No.
79/1991.

In 1992, the Ministry of Health established the Family Plan-
ning and Sex Education Unit (FPSEU),!62 and currently there
are 230 family planning and reproductive health clinics run by
the state and 11 referral centers operating in the university cen-
ters.103 The Ministry of Health maintains a network of 40
Health Promotion Departments — one per county — that in
part work to promote issues of family planning and reproduc-
tive health. At the regional level, there are, within the Ministry
of Health’s Institutes of Public Health, Health Promotion
Teams that review and provide information about family plan-
ning and reproductive health to the population.’o* As a com-
ponent of the primary health care reform initiated by the
Ministry of Health in 1997, family planning has been integrat-
ed in 1999 into the basic package’ of services provided to the
population.’® Reproductive health is one element of GP skill
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upgrading, and will be carried out in part through a United
Nations Population Fund (UNFPA)-financed Family Planning
Project by the Ministry of Health. 166

Dispensaries, as already mentioned, deliver some reproduc-
tive health services: counseling, oral contraceptives prescrip-
tions, and recommendations for contraceptive devices.
Unfortunately, in most dispensaries, contraceptive pills, con-
doms, and IUDs are not available. Most dispensaries have no
educational materials on family planning methods. OB/GYNs
in public hospitals, maternities and in private practice provide
family planning services and counseling. They have been less
active, however, in family planning programs than their col-
leagues who work in family planning clinics.

A World Bank Health Rehabilitation Loan provides UNFE-
PA technical assistance and procurement services which supply
contraceptives for the National Family Planning Program.!¢7
Under this project, which started in 1997 with expenditures of
about USD $322,397, demand for contraceptive pills was so
high, that an emergency order was filled to cover the shortage.
In November 1998, the National Consultative Council for Fam-
ily Planning met to decide on a new order for modern contra-
ceptives, including more condoms, in order to meet the
estimated needs for a period of two to three years.108 Thanks to
the World Bank agreement, the Ministry of Health is able to sell
its imported contraception through a public network at lower
prices than do pharmacies or private clinics. The price difference
is considerable; oral birth control pills distributed through this
network are 10 to 30 times cheaper; IUDs are 60 to 80 times
cheaper than the cost on the free market. The medical assis-
tance provided within these consultations is free of charge. !¢

The Ministry of Health guidelines for prenatal care are
explicit. Healthy pregnant women should receive 10 prenatal
consultations. Women with risk factors or complications may
have more visits and tests, as well as specialist care at polyclin-
ics or, if necessary, hospitals. All women are to receive at least
one home visit during pregnancy (by a nurse) to assess their
social circumstances and to receive prenatal education. The
Ministry of Health also specifies the content of prenatal care.70
‘Women who work outside the home receive maternity bene-
fits and child support but must first register at the local dis-
pensary. Women must use the maternity care services available
within their residential area unless they are receiving services
from special polyclinics or a company’s dispensary. Home
deliveries are not recommended, and nearly all deliveries take
place in the hospital.

The Ministry of Health guidelines for prenatal care do not
guarantee the quality of the services. In fact, the system’s orga-
nization makes it difficult to assure quality. Since pregnant

women see GPs for their prenatal visits in dispensaries, there

are cases of women being admitted to the hospital in labor, and
the attending obstetrician never having seen her before, let
alone having access to her medical records. Ordinarily women
do not bring their own medical records to the hospital. Since
most maternal deaths occur during labor, delivery and the
postpartum period, the quality of hospital obstetrical services is

of key importance.
Services provided by NGOs/private sector

NGOs and the private sector have taken on increasing
importance in the provision of family planning services.”! For
example, the private sector has become increasingly active in
the sale of contraceptive products. Currently, the private sale of
birth control pills accounts for over half the total pills distrib-
uted in the country, and it is estimated that the proportion is
increasing dramatically. Recent figures show that commercial
sale of oral contraceptives more than doubled in 1997 over the
1996 level.

Also, the network of NGOs providing services such as
counseling, contraception, and training has been growing.
Family planning consultations are also provided by Societatea
de Educatie Contraceptivdgi Sexuald (The Society for Contra-
ceptive and Sex education — SECS), a non-governmental
organization with 20 consultation centers throughout the
country. SECS can provide imported contraceptives with the
financial support of the International Planned Parenthood Fed-
eration (IPPF). In contrast to the state system, the consultations
at SECS are not free of charge,””2 but they are aftordable, at
approximately USD $2. Other major international organiza-
tions, such as IPPF and Medecins Sans Frontier (MSF) Bel-
gium-France, have been active in this field. There are 11 clinics
of family planning organized by NGOs; all NGO family plan-
ning consultations are located in urban areas.”

UNFPAS assistance over the last few years has been crucial
to the status of family planning services. UNFPA provides a
total budget of about USD $700,000 as a national program
support package.™ It also supports Reproductive Health (RH)
Information, Education, and Communication (IEC) activities.
A joint UNFPA/UNICEF-supported project to strengthen
women’s health services in three counties of Romania was
agreed to in principle by the Ministry of Health in 1997 UNF-
PA and UNICEF approved it in July 1999 but there is an ongo-
ing need to solicit donors. UNFPA and UNICEF promised to
jointly support the Romanian government in finding addi-

tional donor sources. >
Conclusions

The lack of a national strategy concerning womens health
is part of the lack of a general health care policy for under-

served or marginalized individuals. Women who live in rural
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areas have increasingly less access to high-quality medical ser-
vice because of several factors: the “migration” of doctors from
rural medical dispensaries, the lack of up-to-date information
and training available to rural doctors, and insufficient financial
resources, poor equipment and ambulance services.” These
factors combine to make the maternal and infant mortality rate
in Romania one of the highest in Europe. In Romania the risk
for a woman to die from a pregnancy-related cause is 14 times
higher than in Austria and four times higher than in the Czech
Republic, Poland or Hungary.”77 The neglect of women’s
health is furthermore attributable to women’ lack of influence
in political circles and their poor representation in internation-

al health institutions.

D. CONTRACEPTION

Prevalence of contraceptives

According to a 1993 survey on reproductive health in Roma-
nia, 41% of women of childbearing age indicated that they
used contraceptive methods. The percentage of married
women using contraceptive methods was 57%, 43% using tra-
ditional methods and only 14% using modern methods. The
utilization of modern contraceptive methods by single women
was negligible.”8

The most frequent method of family planning is with-
drawal (coitus interruptus) (34%), followed by the rhythm/calen-
dar method (8%). The modern contraceptive methods used
are [UDs (4%), condoms (4%) and oral pills (3%). Less than 1%
of women use spermicides, and only 0.3% use injectible con-
traceptives, diaphragms, or other modern methods. Only 1.4%
of married women have been sterilized.””” More women in
urban areas used modern contraceptive methods compared
with rural areas.’80 Women between the ages of 30 and 34
(69%) used contraceptive methods more frequently than
women between the ages of 25 to 29 (66%).18!

In Romania, most modern contraception is imported from
other countries. Birth control pills, both the COC (combined
oral contraceptive) and the POP (progesterone only pill) types,
are available under the brand names Minidril, Varnoline, Diane
35, Mercilon, Phaeva, and Microgynon 30. RU-486 (Mifepris-
tona) as a method of early abortion is not available. Diaphragms
and spermicides are difficult to procure. Both pills and
intrauterine contraceptive devices require prescriptions, and
insertions are performed only by OB/GYNs. There are no
accurate sources of information about emergency contracep-
tion and emergency contraception is not readily available.

A 1999 Reproductive Health Survey shows an increase of
contraceptive use (to 64% from 57% in 1993). The most impor-
tant feature is that modern contraceptive use grew as follows:
condoms (8.5%), oral pills (79 %), ITUDs (7.3%), spermicides

(2.8%) and female sterilization (2.5%). Other modern methods

accounted for only 0.5%.182
Legal status of contraceptives

There are no specific laws regarding the sale and distribu-
tion of contraceptives. However, the future of the governmen-
tal birth control pill subsidy is uncertain.'s3 Contraceptive
products have the same legal status as any other drug used in
Romania. To be imported or sold, all drugs need the approval
of the Ministry of Health, through the Pharmaceutical Direc-
torate and the Institute for State Control of Drug and Phar-
maceutical Research. According to the Order of the Ministry
of Health No. 1988/1996, any pharmaceutical product or prod-
uct for human use may be distributed only after a quality ver-
ification, the issuance of a quality certificate and its registration
by the Commission for Drugs, within the Institute for State
Control of Drug and Pharmaceutical Research. The importing
agency must cover the expenses relating to quality verification.
The products imported and produced within the member
states of the Convention for Mutual Recognition of Pharma-

ceutical Inspection are exempted from this control.
Regulation of information on contraception

There are no direct regulations governing the advertise-
ment of contraceptives. Possible threats to potentially limit
information concerning contraception are provisions of the
Criminal Code on obscenity and provisions of the Audio-
Visual Law.84 The law against obscenity in the Romanian
Criminal Code imposes a prison term from six months to four
years, or a fine, for selling, distributing, making or possessing
with a view to distribute objects, pictures, written materials or
other materials having obscene character.!8> The respective law
neither defines what “material having obscene character” is,
nor specifies if medical material is included. To date, there have
been no prosecutions under this law.

An information campaign on reproductive health, called
“Women Choose Health,” has been launched in recent years.
The campaign is widely supported by the Ministry of Health
through Health Promotion departments, and by the NGO
Coalition for Reproductive Health.186

E. ABORTION

Immediately after the legalization of abortion in 1989, Roma-
nia had the highest number of abortions in the region. The
absolute number of abortions leaped from 192,500 in 1989 to
992,300 1n 1990. It has been steadily decreasing since then,
reaching 347100 in 1997.187 In 1998 there were 207,117 induced
abortions and in 1999 there were 198,846 induced abortions.
Even though induced abortions are widely available through-
out the country, both in public and private facilities, there are
still some illegal induced abortions (224 in 1998 and 207 in




PAGE 136

‘WOMEN OF THE WORLD:

1999).188 The abortion rate also increased initially to 300 abor-
tions per 100 live births. The rate has since decreased, but is still
high at 150 abortions per 100 live births. As a result of the lib-
eralization, the registered number of maternal deaths caused by
abortion declined from 545 in 1989 (out of a total of 627
maternal deaths) to 51 in 1996, leading to a drop of 76 percent

in the maternal mortality rate. '8
Legal status of abortion
Under the Criminal Code, induced abortion is legal if it is

performed by a medical doctor upon a woman’s request up to
14 weeks from the presumed date of conception. !0 If the abor-
tion is necessary to save the life, health or bodily integrity of the
pregnant woman, or if the pregnant woman for physical, men-
tal, or legal reasons, cannot express her will and the abortion is
necessary for therapeutic reasons, it can be performed at any
time by a medical doctor.”! Abortion is the predominant form

of managing unwanted pregnancy.!92
Requirements for obtaining legal abortion

The only absolute condition the law places on abortion is
that it must be performed by a doctor.! There is neither a
spousal consent requirement nor any other mandatory coun-
seling or waiting periods. Public abortion services are organized
within hospital-based OB/GYN clinics/departments on a
one-day care basis. Private OB/GYN clinics provide induced
abortions on an outpatient basis. Abortion services provide safe
procedures, and post-abortion complication rates (both imme-
diate and late) are low: Still, the quality of abortion care is some-
times wanting because of large caseloads and limited time.
Abortion counseling and post-abortion family planning coun-
seling are not routinely offered in all abortion clinics.!*

Policies on abortion

Under the dictatorship of Ceaugescu, with its forced and brutal
pronatalist policies, abortion was illegal and there were manda-
tory work place pregnancy screenings. The old anti-abortion
law was among the first laws to be abolished in December
1989.1% To give women an alternative to abortion, the Ministry
of Health has developed an “Operative Plan to Promote Repro-
ductive Health for the period 1998-2003.” The plan is essential-
ly a public education campaign to promote family planning and
contraceptive methods and to encourage women to avoid abor-
tions as a method of family planning ”® Governmental public
education efforts and those of NGOs, such as the Center for
Development and Population Activities (CEDPA) in Bucharest,
are limited in their reach. In rural areas, access to family plan-
ning consultation centers is almost non-existent; more than

45% of the population lives in rural areas.

Government funding /subsidizing of abortion services

Public facilities that offer abortions and post-abortion
counseling services provide their services either for free or at
nominal cost. Free abortions are available to students, the
unemployed, women who are destitute, mothers with four or
more children, women with life-threatening pregnancy-asso-
ciated diseases, pregnancies occurring in parents with congen-
ital or inherited disabilities, women who are severely physically
or psychologically disabled, and women pregnant due to rape
or incest. %7

Private medical facilities charge substantially more. Induced
abortions provided in private clinics are entirely paid for by the
patients, and the charge varies depending on the clinic. Fami-
ly planning consultations in polyclinics and at maternity hos-

pitals are free of charge.
Penalties for abortion

The Criminal Code attaches penalties of six months to
three years! for the illegal performance of abortions ‘either by
a non-physician, outside an authorized facility, or beyond four-
teen weeks (with no legal indication).” Also, if an abortion
occurs without the consent of the pregnant woman, it is pun-
ishable with a prison term of two to seven years.!? If a woman
is injured during an illegal abortion procedure, there is a three
to ten year prison term, and if the abortion leads to the death
of the pregnant woman, the punishment is five to 15 years
imprisonment.2’0 Physicians who illegally perform abortions
can lose their medical license.2! A woman who undergoes an

illegal abortion is not subject to punishment.
Regulation of abortion information

There are no regulations on advertising abortion services or
information, or information on family planning methods. In
rural areas, the Orthodox Church is strong, but because of
Romania’s recent history, the anti-choice movement is still in
its infancy. The Association of Orthodox Christian Students
under the control of the Orthodox Church occasionally orga-
nize violent anti-abortion and anti-gay actions.202 In 1998, draft
legislation outlawing abortion was co-sponsored by the
Orthodox Church and the Catholic-Greek Unitarian Church.

F. STERILIZATION

Legal status of sterilization

There are no specific laws in Romania regulating voluntary
sterilization as a family planning method. A small percentage
of the population uses this method: 14% of women were
sterilized in 1993 203 and 2.5% in 1999204 There is no specific
provision of the Criminal Code that would punish illegal

sterilization.
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Requirements for sterilization

Normally, anyone seeking to be sterilized as a contraceptive
method must undergo preliminary counseling, and notice to
both spouses concerning the permanence of sterilization must
be given.2%> The National Health Insurance Fund covers vol-
untary sterilization. There is no policy that encourages Roma-

nians to choose sterilization as a contraceptive method.

G. HIV/AIDS AND SEXUALLY TRANSMISSIBLE
INFECTIONS (STls)

STI rates are of much concern in Romania, especially prima-
ry and secondary syphilis. The reported syphilis rate increased
by almost five times between 1986 and 1996, from 71 to 32.2
per 100000 inhabitants,20 but since many cases are not
declared, official statistics are considered inaccurate. The pub-
lic health sector is in charge of STT services, organized within
the dermatology and venerology units in polyclinics and hos-
pitals. GPs are, in theory, not authorized to treat STIs, but in
reality they do, without reporting the cases.

HIV/AIDS has become an increasingly important concern
in Romania, but as yet there has been no integrated approach
to address it. Through the efforts of UNAIDS a National AIDS
Commission was established in 1995.207 This Commission,
which is still in formation, will be responsible for establishing
HIV/AIDS policy, identitying programs, and soliciting funds
from United Nations members of UNAIDS.

The National AIDS Commission has two major responsi-
bilities: AIDS education and prevention, and data collection.
With the support of UNICEEF, training courses in the field of
sex education and AIDS prevention have been organized for
teachers, nurses, physicians, and community leaders,2’8 but STI
and AIDS prevention education is really only beginning, STI
and HIV/AIDS cases detected by primary health care providers
are referred to hospital infectious diseases departments and
reported to the Country Directorates of Public Health. The
reporting is strictly confidential. The Ministry of Health coor-
dinates this activity and centralizes data from the territorial net-
work for infectious diseases. The prevention of STIs —
excluding HIV/AIDS — has been almost non-existent.2?

Prevalence of HIV/AIDS
In Romania the reporting of HIV, syphilis, and gonorrhea

is mandatory by law, but statistics reflect only the patients who
seek medical care.2l0 The situation is particularly bad regarding
children. As reported in March 1999, one- to four-year-old
children accounted for 37.3% of registered AIDS cases, and
five- to nine-year-old children for 387%.2"" There were 5097
AIDS cases among children, including 2,105 girls.212 In 1997,
more than half of all European cases of children with
HIV/AIDS were in Romania. Most children were infected as

a result of injections with contaminated blood and needles.
A high number of children with AIDS have been institution-
alized.23 Of adult HIV infections, the most frequent transmis-
sion path is heterosexual sex, accounting for 48.8% of the

total infections.2
Laws affecting HIV/AIDS and STIs

A 1998 Order of the Minister of Health establishes the
AIDS reporting system. This Order specifies the categories of
persons who submit to mandatory testing and reporting for
HIV/AIDS: STI patients, pregnant women, long-distance
truck drivers, sailors, Romanian citizens working abroad for
more than six months, or coming back after travel longer than
six months, those wanting to marry after working abroad, and
foreign students.?15

There are a number of laws which affect STIs and
HIV/AIDS. Many govern the handling of blood and blood
products.2®  Others concern intentionally transmitting
HIV/AIDS, which carries a prison term of five to fifteen years
and court-ordered medical treatment.2” Evading the treatment
carries a penalty of three months to year in prison, or a fine.218
Same-sex activity which knowingly leads to the transmission
of STTs is subject to one to five years imprisonment.2” Other
laws concern the protection of children with HIV/AIDS, such
as guaranteeing their access to education.?20

Persons with AIDS are entitled to a small “disability” pen-
sion. In the case of children, the caretaker receives the funds.
Anti-retroviral drugs are provided free of charge in a limited
quantity by the public health system (USD $2.2 million for
7900 registered HIV/AIDS cases in 1997). However, pharma-
ceuticals, including AZT and medications for opportunistic
infections, are often not available at the local level. In institu-
tions, people with AIDS are isolated. Understafting and poor
training of the staff result in poor care. Social services for fam-
ilies are also understaffed, with individual social workers car-

rying caseloads of up to 130 families.22!
Dolicies on prevention and treatment of HIV/AIDS and STIs

The National Program for AIDS that is organized and
funded by the Ministry of Health should ensure access to med-
ical care, diagnosis, and prevention, but it is grossly under-
funded.?22 Stll, there is a commitment to treating HIV/AIDS.
AIDS is included in the group of 18 diseases the Ministry of
Health has designated as worthy of free medications.22> The
treatment is to be in accordance with the disease’s progress and
the location of the patient (in a hospital or at home). There are
outpatient clinics at hospitals throughout the country. Every
three months an assessment of the patient’s condition is made,
after a clinical exam and lab investigation.?* The medical

personnel, physicians and nurses, involved in the medical
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assistance of AIDS attend special training sessions organized by
NGO:s.22 The territorial directorates of public health have their
own labs for HIV testing, There 1s a great willingness to intro-
duce HIV/AIDS and STI prevention programs into the youth
education system. Nonetheless, inaccurate information circu-
lates freely about HIV infection and transmission. The limited
ability of the state to act in this field is a function of its precar-
ious economic situation, and the ever-shrinking health budget.
Physicians often face shortages of lab materials and medica-
tions, and those with HIV/AIDS usually have few financial

resources at their disposal.

. Understanding
the Exercise of

Reproductive Rights:

A.LEGAL GUARANTEES OF GENDER
EQUALITY/NON-DISCRIMINATION

Romania guarantees the equality of all its citizens, regardless of
“race, nationality, ethnic origin, language, religion, sex, opin-
ion, political adherence, property, or social origin.”?20 Women
are constitutionally entitled to equal pay for equal work.227
Equality between the spouses in marriage is also constitution-
ally secured.228 Both the Family Code and the Labor Code

implement the constitutional guarantees.22?

B. CIVIL RIGHTS WITHIN MARRIAGE

Marriage laws

Both the Constitution and the Family Code establish the prin-
ciple of equality between spouses, relations of mutual
respect,230 common rights and obligations of the spouses to
each other,23 over their common assets,2®2 and towards their
children.2% Only marriages that are freely consented to are
valid.23* The minimum age of consent for marriage is 18 years
for a man, 16 years for a woman.23 If there are solid grounds,
a woman may marry at the age of 15 with the approval of the
executive committee of the town council of her residence, after
a physician’s examination.23¢

‘Womenss freely given consent to marriage is undermined by
a provision of the Criminal Code, known as “reparatory mar-
riages.” 237 Women who are raped may remove their “shame”
by ‘consenting” to marry the rapist. Under such circumstances,
the crime of rape is construed as never having occurred. Par-
ticularly in rural parts of Romania, the stigma of rape is very
strong and believed to ruin a single womans marriage

prospects.

Only marriages concluded in the presence of the public official
in charge of the civil state office are valid.238 By law, the may-
or or one of his representatives officiates at the marriage.2%
There is no law elevating religious marriages to the same sta-
tus as civil ones; however, the Romanian Constitution does
guarantee freedom of belief,2*0 and allows religious marriages
to be celebrated after the civil ceremony.24

Sexual relations outside of marriage (adultery) is a crime,2#
as is bigamy. 2%

Domestic partnership (concubinage), in spite of its growing
frequency, is not very significant. Unmarried couples living
together, however, do not have the same rights as they would
have in marriage. In this kind of partnership, there are no suc-
cession rights. In addition, if one partner wants to divide the
property acquired while living together, the rules of any ordi-
nary division of property apply, and not those pertaining to
spouses. As a result, a woman’s housework and child rearing is
not valued as “property investment.” Women are the ones who
are usually disadvantaged in such cases, since men generally
work outside the home and can prove their practical contribu-
tion to the unit. The lack of legal recognition of such relation-
ships perpetuates women’s subordinate economic status.

Divorce and custody laws

Divorce is permitted in Romania,?* and it is regulated by
the Code of Civil Procedure.2 Divorce lawsuits are regularly
adjudicated in public sessions; however, the court may exclude
the public from the proceedings.2*¢ Lawsuits for divorce

require the presence of both spouses. 2
Grounds for divorce

The court determines whether the marriage should be dis-
solved based on “solid grounds” that the relationship between
the spouses is irreparably damaged.*8 The law does not define
the term “solid grounds,” yet courts routinely recognize the
following practices as sufficient: the violent actions of one
spouse against the other; adultery (stipulated by the Criminal
Code); physical discrepancies between spouses such as illness;
non-fulfillment of spousal obligations (including household
and sexual duties).2#

“No fault” divorce does not exist in Romanian law; fault
must be alleged and proved. However, the Family Code, mod-
ified by Law No. 59/1993, provides the possibility of divorce on
mutual consent without lengthy proceedings.29 Evidence
proving the guilt of a spouse often reflects the paternalistic
stereotype concerning marriage; women are commonly

blamed for not doing the housework, for example.
Maintenance

The Family Code provides mutual rights and obligations

of spouses both during marriage and after its termination.
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Concurrent to declaring the divorce, the court must settle the
issues of the names of spouses after divorce (a problem espe-
cially for women), custody of minor children and their finan-
cial support, and property division.

Under the Family Code, a spouse who did not work out-
side of the home can receive a third of the net revenue of the
other spouse, but together with any child support, the total
support may not exceed half of a spouse’s net revenue.?3! After
divorce, either ex-spouse may sue for the payment of alimony
it he or she is in need due to an inability to work related to their
time as a couple.?2 Non-married partners cannot request this
alimony after their relationship has ended.

The Family Code establishes the criteria for awarding child
custody. The court consults with the parents and with children
over 10 years of age, taking into account the interests of the
minor children.? Although formally parents have equal rights,
in fact children are entrusted, in most of cases, to the mother. In
special cases, custody may be awarded to relatives, other con-
senting individuals or child-protection institutions. The court
sets the financial contribution to cover the expenses of rearing
and educating the children.?>* Non-custodial parents are enti-
tled to visitations with minor children. Where parents disagree,

a court may be asked to establish a visitation schedule.

C.ECONOMIC AND SOCIAL RIGHTS

Property rights

The Constitution guarantees the right to private ownership of
property.2® The right to inheritance is also constitutionally
guaranteed, 2> and there is to be no discrimination on the basis
of gender in the ownership, transfer or inheritance of proper-
ty. In practice, however, there are procedures that favor men
regarding inheritance or transfers, especially in rural areas.
‘Women often have difficulties asserting control over their own
property and usually are “watched over” by men, even if the

women are the sole owners.
Labor rights

Article 16 of the Constitution provides the equal rights of
citizens and article 38 the right to work. The principle “equal
pay for equal work” in case of women and men is provided in
the Constitution,2% as well as in the Labor Code. The Labor
Code generally affirms a woman’s right to occupy any position
based on her education and training.25

The Labor Code specifies special treatment for women dur-
ing pregnancy and when breastfeeding their children.?® Preg-
nant and breastfeeding women are prohibited from working
during the night or where there are dangers and risks to
health.200 If a pregnant or lactating woman must change her
workplace to conform with the code, her pay may not be

reduced.20! For childbirth, women are entitled to a paid leave

of 112 days (52 days before the birth and 60 days afterwards).262
The rate of pay during maternity leave depends on the
womans length of service, monthly wage, and number of chil-
dren, ranging from 50% to 94% of her monthly base wage.
For employees with three or more children, the pay during
maternity leave is 94% of the monthly wage, regardless of the
length of employment, thus providing incentives for giving
birth to more children.263

Maternity leave may be combined with family leave to take
care of children under the age of two.204 This leave may be
taken by either parent.265 Provided the parent has worked at
least six months, the amount of paid leave is 85% of the month-
ly base wage and is paid out of the social insurance budget.260

Women are granted the right to paid medical leave for tak-
ing care of a sick child up to the age of three.2” Women taking
care of children up to six years old may work half time without
losing any seniority.268 A woman’s employment contract may
not be terminated while she is pregnant, breastfeeding or tak-
ing a medical leave to tend to a sick child.2® Teachers may take
a break of up to three years in order to raise children with a
guarantee of keeping their job.2™ In practice, private employers
avoid paying for maternity and other leaves simply by hiring
women without a contract. This is obviously illegal and preju-
dicial, and deprives women of their social security, health care,
and record of employment for pensions, unemployment and
other benefits. This “illegal” labor market does, however,
observe some rules such as the minimum wage law in order to
avoid overt governmental intervention. Temporary or short-
term work contracts are other devices used to avoid paying
maternity leave.2! It should also be noted that those self-
employed in agriculture, along with their family members over
15 years of age who perform unpaid household work (or other
unpaid work) are entitled to birth and maternity benefits.272

A very recent victory for womens’ rights was the adoption
by Parliament of the Law on Paternal Leave.273 The law aims to
ensure the effective participation of fathers as caretakers for
their newborns.2”* The father of a newborn is entitled to five
business days of leave.2’5 If he participates in the state social
insurance system, the paternal leave is paid.2% If the father does
compulsory military service, he is entitled to seven days of
leave.2’7 If the mother dies during childbirth or maternity
leave, the father is entitled to the remainder of the maternal
leave, benefits included.2”8

Social insurance and other related benefits are assured only
in the public sector, and, given the deteriorating economic sit-
uation, collective bargaining agreements between public
employers and employees are tending to include concessions

regarding benefits.
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Recent studies show that the average wage of women is
only 75% of the average wage earned by men.2”” Women who
raise their children alone are in an especially difticult position.
‘Women perform the majority of unpaid work like household,
child and elder care. But even when they work for wages, they
are more likely to be employed in low-paying occupations.
‘Women are overrepresented in the fields of health and social
assistance (77%), education (70.8%), finance, banking and
insurance (65.3%), hotels and restaurants (63.6%), and postal
services and telecommunications (52.9%).280

Protective legislation focused exclusively on maternity pro-
tection at work and payment of some financial benefits (for
instance, allowance for children) has resulted in an increase in
inequality of opportunities and of discrimination against
women in the labor market. The precarious position of women
in the labor market serves to reduce the constitutional rights of
equality and non-discrimination.

Unemployment /pension benefits

Laws regarding unemployment make no distinction on the
basis of gender,28! except to specify that women who interrupt
their work to raise children are entitled to receive unemploy-
ment benefits based on the date when they were first ofticial-
ly enrolled at the Labor Offices.252

Official retirement age differs on the basis of gender. Men
may voluntarily retire at 60, and women at 55, provided they
have worked at least 30 and 25 years, respectively.283 Until year
2000, mandatory retirement was 62 for men and 57 for
women, with a possibility to extend the age of retirement by
three years,2%4 but the new Law on Retirement and other
forms of State Social Insurance, adopted in March 2000, raised
the mandatory retirement age to 65 for men and 60 for
women,2% to be phased in over the next 13 years.28¢ The Con-
stitutional Court has upheld distinct retirement ages for men

and women.287
Access to credit

There are no laws relating to credit that discriminate on the
basis of gender. If anything, the law is designed to impede
access for both men and women.288 Self- employment and the
creation of small businesses are not perceived as solutions to
unemployment and poverty. As a result there are no programs
providing information and support to women seeking to
start businesses, and there are no favorable conditions for grants
or loans.

Access to education

The Constitution of Romania guarantees free public edu-
cation to all?®? and the right of persons belonging to national
minorities to learn and be educated in their mother tongue.2%0

The right to education extends from compulsory general edu-

cation to ‘education in high schools and vocational schools, by
higher education, as well as other forms of instruction and
post-graduate refresher courses.”2’! The equal right of access to
education, regardless of social status, gender, race, nationality,
political or religious belief is also guaranteed by law.292

Women are involved in the education system both as stu-
dents and teachers. In 1997, the enrollment rate at all levels of
education was nearly the same for women (63.5 %) as for men
(62.3 %), although the level of adult literacy is higher for men
(987%) than for women (954%).2 Certain gender disparities
do exist within the educational system regarding access to and
attainment of specific qualifications, skills and opportunities.
There tends to be gender stratification as a result of socializa-
tion and training in accordance with gender-stereotyped cur-
ricula and extracurricular activities. Women predominate as
students in the social sciences, humanities, health, law and edu-
cation, which coincides with the sex segregation found in the
labor market. There are also no special programs to combat
female illiteracy, re-train older women who wish to enter the
labor market, or assist adult women with limited education
and women with disabilities. No attention has been given
to gender-neutral curricula or to ensuring women better access
to and participation in technical and scientific areas, as
suggested by the Fourth World Conference on Womens Plat-
form for Action.2*

National machinery for the promotion of women’s equality

There are a number of national organizations working for
women’s rights, directly or indirectly. Within Parliament’s
Commission for European Integration, there is the Subcom-
mittee on Equal Opportunities, created in September 1997.2%
The Subcommittee is composed of members of political par-
ties represented in Parliament and of independent experts. The
Subcommittee disseminates rules, recommendations, and
international standards with regard to women’s rights, and
drafts legislation to promote equal opportunities in light of
European Union standards.2® The Subcommittee’s most
important activities to date are the draft Law on Equal Oppor-
tunity Law, 297 the 1999 Law on Paternal Leave,2% and the draft
Law on the Legalization of Prostitution.??

Pursuant to the 1995 Fourth World Conference on Women
(Beijing), the government of Romania established the Depart-
ment for the Advancement and Protection of Womens Rights
within the Ministry of Labor and Social Protection.3? The
Department studies the condition of women and proposes
solutions for the elimination of discrimination, supervises
the realization of family policies, proposes legal measures
for the harmonization of legislation, and ensures equal access

of women on the labor market. In addition, there are 41
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inspectors in charge of the advancement and supervision of
women rights and family policies, one in each county and
Bucharest.3"! The Ministry of Labor and Social Protection was
reorganized in early 1999; its staft was reduced and the Direc-
torate for Equal Opportunities’02 was established to promote
gender equality. The Directorate coordinates the activity of
two centers: the Pilot Center for Assistance and Protection of
Domestic Violence Victims®®3 and the Information Center for
Family Counseling.3%* In 1998 the Ministry of Labor and
Social Protection allocated USD $63476 for programs to
advance womens rights.30

Other national institutions include the Department for
Children, Women and Family Protection (within the
Ombudsman’s Office, since February 1998), the Presidential
Counselor for Relations with NGOs (since December 1996,
indirectly dealing with womens issues),3%° and the Consultative
Council of the Prime Minister for Relations with NGOs (since
September 1998, indirectly dealing with womens issues).307

In September 1996, pursuant to Beijing, the Romanian gov-
ernment presented its plan for implementing the Beijing Plat-
form for Action. The Romanian plan, not yet implemented,
aims to develop institutional mechanisms to advance women's
rights and equal opportunities for men and women; to
improve the participation of women in public life and deci-
sion-making; to better the economic situation of women (to
ensure their equal access to the labor market and to ensure their
control and use of economic resources); to improve womens
health; to prevent and diminish domestic violence, especially
against women and children; to encourage the participation
of women in environmental protection activities; and to
cooperate with NGOs.308

Currently, there are approximately 60 women's rights orga-
nizations, including NGOs and groups aftiliated with political
parties or trade unions. They focus on everything from
womens participation in public life, social protection of women
and assistance for the elderly, training, Christian moral educa-
tion, and feminist philosophical and sociological research.3%
No legal restrictions hinder the participation of women in gov-
ernment or politics, but they are underrepresented due to cul-
tural attitudes. Unofficial = statistics estimate women’s
participation in political parties at between 20% and 50%, usu-

ally in subordinate positions.310

D. RIGHT TO PHYSICAL INTEGRITY

Rape

The Romanian Criminal Code considers rape and other sex-
ual assaults as “violations related to sexual life.” Rape is defined
as sexual intercourse by use of force or by taking advantage of

a womans inability to defend herself or to express her will.

Rape is punishable by a three- to 10-year prison term.3!!
Aggravated rape, punishable by five to 15 years in prison,32
includes gang rape, when the woman suffers serious physical
and health injuries, or when the girl or woman was in the
aggressor’s care, protection, education, supervision or treat-
ment. The punishment grows to 10 to 20 years in prison if
the victim was under 14 years old, or if the woman dies or
commits suicide as a result of the rape.33 Attempted rape is a
crime as well.34

A criminal action for rape is initiated only upon the com-
plaint of the woman.3> If the complaint is withdrawn or mar-
riage between the perpetrator and the woman occurs, the
investigation is dropped. The so-called “reparatory marriage”
between the perpetrator and the victim exonerates the perpe-
trator from criminal responsibility3!® Such cases of marriage
are frequently the result of family pressure. Article 197 of the
Criminal Code does not distinguish between married or
unmarried women. Statutorily, a married woman can be raped
by her husband and could therefore pursue criminal charges
against him. However, legal jurisprudence maintains that the
existence of a marriage implies the woman’s consent to sexual
intercourse with her husband. As no case dealing with rape
within marriage has come before the court to settle the mat-
ter, the criminality of rape within marriage remains a disputed
area of law. Other factors contribute to such a presumption.
The reconciliation clause in article 197 indirectly implies that a
marriage exempts the criminal responsibility of the defendant.
Furthermore, it is argued that rape within a marriage should be
dealt with under a different chapter of the criminal code that
addresses crimes against the family. Incest is defined by the
Criminal Code as sexual intercourse between next-of-kin or
between brother and sister, and it is punished by imprisonment

from two to seven years.’”7 Attempted incest 1s also a crime.3!8
Domestic violence

There is no specific legislation concerning domestic violence
and violence against women. Rather, laws relating to assault,
public order, and divorce apply. Verbal abuse and cruelty that
leads to mental and emotional injury affecting the person’s dig-
nity can be treated criminally as an insult or as defamation.?”
Chasing away from the common home one of the spouses, the
children or other members of the family is a misdemeanor under
the law320 Domestic violence actions are most commonly
charged under battery, murder or manslaughter.3!

For all domestic violence actions, the extent of the person’s
injuries determine the severity of punishment. The Criminal
Code mandates that the longer it takes an individual to heal,
the heavier the penalty, and if the injured person is the perpe-

trator’s spouse, the criminal penalty can be even more severe.322
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All survivors of domestic violence, therefore, need to see a
medical examiner, who must establish the approximate date of
the injuries, how they were caused, and how long it will take
to heal. The medical examination is ordered by the criminal
investigator or the public prosecutor.323

There are varying legal procedures depending on the
degree of the injuries. Certain categories of domestic violence,
such as aggravated battery or murder,32* do not require the sur-
vivor’s prior complaint in order to start a criminal investigation.
Others, however, such as simple battery, cannot be initiated by
the police and prosecuted without the survivors involve-
ment.??> In practice, few survivors of domestic violence file
criminal complaints and even when the accusations are
proved, the criminal penalties often do not deter the behavior.
Furthermore, since courts cannot issue an ‘order of protection”
during the period the case is pending before the court, the sur-
vivor often must continue to live with the perpetrator. Because
of the onerous nature of the proceedings and the ineftective
remedies, survivors of domestic violence often withdraw their
complaints or reconcile with the aggressor.

Domestic violence 1s a common fact in Romania. Accord-
ing to a September 1999 UNICEF report, the country has an
average of 108 sexual assaults per 1,000 women and 41 non-sex-
ual assaults per 1,000 women. Police are reluctant to intervene
in cases of domestic violence.32¢ There are no specialized police
units to deal with domestic abuse, and there are no special
training sessions or guidelines for police officers. Police, prose-
cutors, judges, teachers, health workers, social workers, doctors
and many other professional groups do not receive mandatory
regular training sessions on domestic violence.

Sexual harassment

There 1s no specific legislation pertaining to sexual harass-
ment. However, there is a draft Law on Equal Opportunities
Between Women and Men, initiated by the Directorate for
Equal Opportunities within the Ministry of Labor and Social

to three years.2 Pandering is defined as persuading or coerc-
ing someone to prostitute himself or herself, facilitating pros-
titution, taking advantage from that activity as practiced by
someone else, or recruiting or trafficking for prostitution. Traf-
ficking and recruiting for prostitution are sanctioned with
imprisonment from two to seven years and loss of civil rights.
When minors are recruited for prostitution, the criminal
penalty is higher.330 Recently, a bill on establishing “intimate
houses” was submitted to the Chamber of Deputies; its prin-
cipal purpose is to decriminalize and regulate prostitution per-
formed in certain places and under certain conditions. This bill
s still being debated in a parliamentary special commission.®!

Romania is both a source and a transit country for trafficked
women and girls. The full extent of the problem is not known,
since neither the government nor NGOs collect statistics, but
NGOs that work on women's issues suspect that several thou-
sand women are trafficked to other countries each year. It is
estimated that there are between 20000 to 22,000 illegal
immigrants and that part of this total is a result of illegal traf-

ficking. Several domestic prostitution rings are also active.332
Conclusions

The Ministry of Justice is in the process of drafting a new
Criminal Code33 that is expected to include a specific provi-
sion on domestic violence. This revision is welcomed, as the
current situation does little to prevent such violence. Still, there
are no procedures to remove a violent person from a home, no
judicial orders of protection, and few shelters. Domestic vio-
lence is still considered to be acceptable as a legitimate exercise
of a man’ authority as the head of the household. There is a
great need for public, non-sexist education so that survivors
can seek justice and not simply “reconcile” because procedures

are burdensome.

v Focusing on the

Rights of a Special

Protection. This law would sanction sexual harassment on the
job. The draft law is currently being debated within the Se

and the Commission for Human Rights. 327
Trafficking in women

Trafficking in women is much overlooked by the authori-
ties. The existing law is not capable of responding to the prob-
lem. Trafficking may be prosecuted under offenses such as
prostitution and procurement, falsifying documents, aiding
persons to cross borders illegally, blackmail, forced labor, or
kidnapping.328

Prostitution is defined as the action of a person who earns
his or her living by performing sexual intercourse with differ-

ent people. It is punishable by imprisonment of three months

In Romania, children represent a segment of the population
that has suffered greatly during the political and economic
transition of the last decade. Following the collapse of salaries
and family benetfits, larger families with low incomes have suf-
fered disproportionately.3* Children and adolescents comprise
19% of Romania’s population.

To comply with the principles and provisions of the Unit-
ed Nations Convention on the Rights of the Child, the gov-
ernment in 1997 established the Department for Child
Protection and reorganized the local administration of child

protection services and the National Committee for Adoptions.
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The vast number of legal reforms Romania has undertaken
regarding children is most encouraging.3 However, the gov-
ernment still has a number of problems to resolve. According
to ofticial statistics, there are 33000 orphans in state institu-
tions, and the number of institutionalized children reportedly
has increased by 20% since 1989, Large numbers of impover-
ished and apparently homeless, but not necessarily orphaned,

children are seen on the streets of the larger cities. 3¢

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

There are no separate family planning services for adolescents.
The Ministry of Education allows students access to family
planning services, including gynecological consultations, pre-
marriage consultations, contraceptives and consultations for
young families.

The biggest suppliers of contraceptives for adolescents are
public and private pharmacies, followed by the public sector
through contraceptive offices set up in hospitals, polyclinics,
and dispensaries. Private physicians also supply adolescent users.
The principal family planning NGO is SECS (IPPF affili-
ate).38 To focus on adolescent reproductive health in Romania,
in 1997 the Ministry of Health approved a new UNFPA pro-
ject entitled “Reproductive Health and Sexual Education for
Adolescents.”33 It is administered by the national NGO Youth
for Youth, and aims to educate adolescents through volunteer
peer sex education in schools, STI/HIV prevention videos, and
print materials.

There has been considerable debate about whether pro-
moting abstinence is effective for preventing unwanted preg-
nancies and STTs. There is already an extremely low rate of
sexual activity among teenagers relative to rates in the West.
According to the 1996 Young Adult Reproductive Health Sur-
vey, 9% of 15- to 17-year-old girls have had no sexual experi-
ence. The figure for men is 76%. Of women aged 18-19, 63%
have had no sexual experience. Some observers have suggested
that if these rates can be maintained, there could be a signifi-
cant slowing of rates of abortion and STIs among teenagers.340
Despite Romania’s generally conservative culture, this may be
difficult to accomplish. With all the social changes occurring in
the country, there is no reason to suspect that sexual behavior
will be spared. The 1999 Reproductive Health Survey already
shows changes in sexual activity among teenagers, with a slight
decrease in the numbers of adolescents who have not have sex:
88% of women and 546% of men age 15-17, and 61% of
women aged 18-19, The government endorses condom usage at
least until marriage; certain NGOs have also begun to look at
ways to promote reproductive health information and condom

usage in schools and elsewhere.

B. MARRIAGE AND ADOLESCENTS

Girls may legally marry at age 16; boys at age 18.34 The aver-
age age of women at first marriage is 22.9 years, while for men
it is 26.2 years.32 As of 1996, 9% of girls 15 t019 years old are

married.3®

C.SEXUAL OFFENSES AGAINST ADOLESCENTS
AND MINORS

The Criminal Code punishes rape more severely if the victim
is younger than 1434+ If the woman is under the age of 14, sex-
ual intercourse is punishable regardless of whether there was
consent.>* Sexual intercourse between a girl under the age of
18 and her tutor, supervisor, physician, professor, or instructor
who uses his rank to obtain sexual intercourse is also a
crime.34¢ The sentences are higher if the aggressor 1s someone
to whom the girl had been entrusted (teacher, doctor, or super-
visor), if the girl was badly injured, or if she died.3#” Seduction
is a separate crime; it entails obtaining sexual intercourse from
a woman under age 18 in exchange for promises of marriage.34

Consensual sexual relations between same-sex adults and
minors are considered crimes and are punishable by imprison-
ment of two to seven years.> If serious injury to bodily
integrity or health of the minor results from the act, the sen-
tence 1s five to 15 years. If the minor dies or commits suicide,
the sentence is imprisonment of 15 to 25 years.?0 Obscene acts
performed upon a minor or in his or her presence can carry a
prison sentence of three months to two years, or a fine.%!
Attempts to commit any of these crimes are also punishable.32
The law does not outlaw pedophilia expressly. Instead,
pedophiles are charged with rape, corporal harm, and sexual

corruption.’3

D. EDUCATION AND ADOLESCENTS

Traditionally, especially in rural areas, women marry and start
their childbearing at young ages, which can lead to young
women leaving school and limiting their future job prospects.
Despite socio-economic changes and an increasing number of
young people living in urban areas who are more informed
about lifestyle options, there are still many young women who
have little education and low-level incomes. Compared with
their counterparts who have better educational and job oppor-
tunities, poor women have less control over their lives, less
understanding of their bodies and less knowledge about and

access to family planning,

E.SEX EDUCATION

There are no laws either restricting or permitting sex educa-
tion in schools. Under the dictatorship of Ceaugescu, elements
of reproductive biology were taught in high school biology and

anatomy classes, and lectures about venereal diseases were
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sometimes taught by visiting health professionals, usually sep-
arately for boys and girls.3* According to a recent survey, the
few eftorts that have been made to introduce sex and contra-
ceptive education in secondary school curricula have been hin-
dered by the resistance of both teachers and parents and the
lack of adequate teacher training. The first source of informa-
tion on contraception for young women is a friend (27%) or a
colleague (13%), followed by media (17%) and health providers
(12%). Ten percent have heard about contraception first from
their mothers, and 6% from their partners. Only 4% cited
school courses.3

After 1990, with the continuous support of several interna-
tional agencies, local NGOs started to send volunteers to lec-
ture in high schools about methods of birth control and
sexually transmissible infections. These lectures must be
approved by the local school boards, and their content varies.
Thus, sex education in some areas is sporadic or non-existent
(especially in rural areas) and the amount of information is
variable. In surveys, both young women and men — regardless
of their age, residence, education, or social-economic status —
overwhelmingly support sex education in school. More than
93% felt that reproductive biology, birth control methods, and
STIs should be part of the school curriculum.¥¢

Romania formally entered the “European Network of
Schools Promoting Health” in March 1994. Participating
schools receive funds from the government of Switzerland, and
specially developed courses concerning food, alcohol abuse,
sexuality, AIDS, family life and education.®” The NGO Youth
to Youth has published, with the support of USAID and CED-
PA, a “Manual for Education of Life” that includes chapters on
communication about sexuality, contraception, and birth con-
trol. The manual may be used in schools with Ministry of
Education and school board approval. This organization, with
UNFPA support, also launched in 1999 a program entitled
“The reproductive health of youth — STI prevention.”

F.TRAFFICKING IN ADOLESCENTS

The law pertaining to pandering prescribes a harsher
punishment when minors are recruited or trafficked into

prostitution.3>8

NOTE ON SOURCES

The information in this chapter is drawn from primary sources
of law in Romanian and secondary sources in English
and Romanian. All primary sources of national law are in
Romanian. Unless otherwise noted, they are available in
SUPERLEX at <http://domino2.kappa.ro/mj/superlex.nst>
(database of the Romanian Ministry of Justice), and at
<http://www.cdep.ro> (database of the Chamber of Deputies).
The chapter conforms to THE BLUEBOOK (16th ed. 1996).

Blue book footnote style may show variations due to produc-

tion incompatibilities with certain character fonts.

GLOSSARY OF ABBREVIATED TERMS

CONST.: Constitution of Romanian

M.Of: Official Gazette of Romania

C.PEN.: Criminal Code

C.PROC.PEN.: Code of Criminal Procedure
C.CIV: Civil Code

C.PROC.CIV.: Code of Civil Procedure
C.FAM.: Family Code

C.MUNCII: Labor Code

ENDNOTES

1. CIA, ROMANIA, 1999 WORLD FACTBOOK (visited Nov. 30, 1999) <http://
www.odci.gov/cia/publications/factbook/ro.html> [hereinafter WORLD FACTBOOK].
2. Id.

3. THE WORLD BANK GROUP, ROMANIA (visited Nov. 30, 1999) <http://
www.worldbank.org/html/ extdr/oftrep/eca/ro2.htm>.

4. Id.; see also WORLD FACTBOOK, supra note 1.

5. Constitution Watch - Romania, EAST EUROPEAN CONSTITUTIONAL REVIEW, Fall
1998, vol.7, No4, at 1, 45-47 (visited Nov. 30, 1999) <http://www.law.nyu.edu/eecr>.

6. WORLD FACTBOOK, supra note 1.

7.CONSTITUTIA ROMSNIEI [CONSTITUTION OF ROMANIA], art. 1 [CONST.].
The Constitution was adopted on Nov. 21, 1991, was approved by referendum and entered
into force on Dec. 8,1991, and was published in the MONITORUL OFICIAL [OFFICIAL
GAZETTE OF ROMANIA]| [M.Of] Part I, No.233/Now. 21, 1991. The English transla-
tion can be found at <http://www.uni-wuerzburg.de> (visited Nov. 30, 1999).

8. WORLD FACTBOOK, supra note 1.

9 CONST. art. 2(1).

10. Id. art. 80.

11. Id. art. 81(4).

12. Id. art. 85(1).
13. Id. art. 87(1).
14. Id. art. 91(1).
15. Id. art. 92(1).
16. Id. art. 93(1).
17 Id. art. 94.

18. Id. art. 99(1).
19, Id. art. 101(3).
20. Id. art. 101(1).
21. Id. art. 106(1).
22, Id. art. 107(1).
23. Id. art. 110.
24 Id. art. 111.

25. Id. art. 112.
26. Id. art. 113,
27.SIGMA PUBLIC MANAGEMENT PROFILES, ROMANIA: DELIVERY SYSTEM
(visited Nov. 30, 1999) <http://www.oecd.org/puma/sigmaweb/profiles/romania/
rom6.htm>.

28. WORLD FACTBOOXK, supra note 1.

29 CONST. art. 72(1).

30. Id. art. 72(2).

31 Id. art. 72(3).

32. Id. art. 137(2).

33, Id. art. 73(1).

34 Id. art. 74(1), (2).

35. Id. art. 77.

36. Id. art. 78.

37. Legea pentru organizarea judecitoreasci [Law on the Judiciary] No. 92/1992, M.Of.
No. 197/ Aug.13, 1992.

38. Core document forming part of the reports of States Parties: Romania. 23/06/97. HRI/CORE/
1/Add.13/Revl., 9 51-58. (June 23, 1997), UN. HIGH COMMISSIONER FOR




LAWS AND POLICIES AFFECTING THEIR REPRODUCTIVE LIVES

PAGE 145

HUMAN RIGHTS (visited Nov. 30,1999) <http://www.unhchr.ch> [hereinafter CORE
DOCUMENT]; see also SIGMA PUBLIC MANAGEMENT PROFILES, ROMANIA:
JUDICIAL AUTHORITY (visited Nov. 30, 1999) <http://www.oecd.org/ puma/sig-
maweb/profiles/romania/rom2.htm>.

39. CORE DOCUMENT, supra note 38, 9 59-61.

40. CONST. art. 124(1).

41 Id. art. 132.

42, Id. art. 133(1).

43. Id. art. 144 (a).

44. Id. art. 140.

45. Id. art. 145(1).

46. Lege privind organizarea si functionarea institutiei Avocatul Poporului [Law on the
Ombudsman], No. 35/1997, M.Of. No48/Mar. 13, 1997.

47. CONST. art. 55(1).

48. Id. art. 123(2).

49 BUREAU OF DEMOCRACY, HUMAN RIGHTS, AND LABOR, US.
DEPARTMENT OF STATE, ROMANIA COUNTRY REPORT ON HUMAN
RIGHTS PRACTICES FOR 1998 (released Feb. 26, 1999) (visited Nov. 30, 1999)
<http://www.state.gov>.

50. WORLD FACTBOOXK, supra note 1.

51. CONST art. 119,

52. Id. arts. 120, 121.

53, Id. art. 122.

54. SIGMA, ROMANIA: JUDICIAL AUTHORITY, supra note 38.

55. CONST. art. 22(1).

56. Id. art. 33(1).

57. Id. art. 33(2).

58. Id. art. 33(3).

59 Id. art. 38(2).

60. Id. art. 38(4).

6l. Id. .art. 43,

62. Id. art. 45(1).

63. Id. art. 45(2).

64. Id. art. 45(3).

65. Id. art. 45(4).

66. Id., art. 11(2).

67. Id. art. 20.

68. The Convention on the Elimination of All Forms of Discrimination against Women,
Opened for signature Mar. 1, 1980, 1249 UN.TS. 13 (entry into force Sept. 3, 1981) (ratified Jan. 7,
1982, entry into force for Romania Feb. 6, 1982).

69, The International Covenant on Civil and Political Rights, adopted Dec. 16, 1966, 999
UN.TS. 171 (entry into force Mar. 23,1976).

70. Adopted Dec. 16,1966, 999 UN.TS. 171 (entry into force Mar. 23, 1976). The Protocol enables
individuals to petition the Human Rights Committee set up by the Covenant about alleged
violations of any of the rights set forth in the Covenant. The Protocol covers states party to
both the Covenant and the Protocol.

71. The International Covenant on Economic, Social and Cultural Rights, adopted Dec. 16,
1966, 993 UN.TS. 3 (entry into force Jan. 3, 1976).

72. The Convention on the Rights of the Child, Opened for signature Nov. 20, 1989, 1577
UNTS. 3 (entry into_force for Romania Oct. 28, 1990).

73. The International Convention for the Elimination of all Forms of Racial Discrimination,
Opened for signature Mar. 7,1966, 660 UN.T.S. 195 (entry into force for Romania Oct. 15, 1970).
74. Convention for the Protection of Human Rights and Fundamental Freedoms, ETS No.
5 (entry into_force Sept. 3,1953). Last amended by Protocol No. 11, ETS No. 155 (entry into_force
Nov. 1, 1998).

75. GOVERNMENT OF ROMANIA, GOVERNMENT PROGRAM, POLICIES
REGARDING HUMAN CAPITAL - HEALTH CARE (visited Nov. 30, 1999)
<http://domino.kappa.ro/guvern/home.nsf>.

76. 1d. 9 2.

77. Id. § 3. A number of other reforms are envisioned, relating to the privatization of the
health care sector, private health insurance, disease prevention, and population policy. Id.
4-18.

78.1d. 9 2.

79 NATIONAL CENTER FOR HEALTH PROMOTION, MINISTRY OF HEALTH,
REPRODUCTIVE HEALTH PROMOTION: OPERATIONAL PLAN 1998 - 2003, at
1(1998).

80. Legea asigurdrilor sociale de sanatate [Health Insurance Act] No. 145/1997, art. 34,

M.Of. No.178/Jul. 31, 1997. As of 2000, however, the health insurance system is still in the
process of total reorganization. The implementation of the Health Insurance Act No.
145/1997 has been delayed, as have the Law No. 100/1998 on public health assistance, and
the reform of the medical system.

81. Law No. 145/1997 on Health Insurance, art. 34. The provision provides that “the Min-
istry of Health designs, implements and coordinates programs of public health, in order to
achieve the objectives in the field of health, with the participation of all responsible institu-
tions in the area of implementation of the state’s health care policy. The objectives are deter-
mined in cooperation with the National House of Health Insurance, the Physicians Board
of Romania, the representatives of the hospitals, university clinics, research institutes, NGOs,
trade unions and population.”; see also Legea privind asistenta de sanatate publici [Law on
Public Health Assistance] No. 100/1998, arts. 8, 12, M.Of. No. 204/Jun. 1, 1998.

82. INSTITUTE FOR MOTHER AND CHILD CARE, MINISTRY OF HEAI'TH &
DIVISION FOR' REPRODUCTIVE HEALTH, CENTERS FOR DISEASE CON-
TROL AND PREVENTION, ROMANIA REPRODUCTIVE HEALTH SURVEY
1993, FINAL REPORT 1 (1995) [hereinafter REPRODUCTIVE HEALTH SURVEY].
83. REPRODUCTIVE HEALTH PROMOTION: OPERATIONAL PLAN 1998 - 2003,
supra note 79, at 1; Interview with Mrs. Dincd, Executive Director, National Centre for
Health Promotion (December 1999) (on file with AnA - Societatea de Analize Feministe
[Society for Feminist Analyses]).

84. Law No. 100/1998 on Public Health Assistance, art. 13(1).

85. Id. art. 16.

86. Id. art. 15(h), (i).

87 Id. art. 12.

88. Id. art. 33.

89, Id. app. 1, Nos. 4, 12, 26.

90. Legea asigurarilor sociale de sanitate [Health Insurance Act] No. 145/1997, art. 4(1),
M.Of. No.178/Jul. 31, 1997.

91. Id. art. 7.

92. Id. art. 52(2), as amended by Ordonanta de urgenta [Emergency Statutory Order] No.
30/1998, art. 1(4), M.Of. No. 421/Nov. 6, 1998.

93. Law No. 145/1997 on Health Insurance, art. 51.

94. Id. art. 6, as amended by Emergency Statutory Order No. 30/1998, art. 1(1).

95. Law No. 145/1997 on Health Insurance, art. 1(2).

96. Id. art. 1(3).

97. Statutul Casei Nationale de Asigurari de Sanatate [Rules of the National House for
Health Insurance], art. 1, M.Of. No. 114/Mar. 19, 1999,

98. Id. arts. 10-23.

99. Legea asigurdrilor sociale de sanatate [Health Insurance Act] No. 145/1997, M.Of.
No.178/]Jul. 31,1997, amended by Ordonanta de urgenta [Emergency Statutory Order] No.
3071998, M.Of. No. 421/Nov. 6, 1998. Other major acts include Legea privind exercitarea
profesiunii de medic, infiintarea, organizarea si functionarea Colegiului Medicilor din
Romania [Law Concerning the Exercise of the Profession of Physician, the Creation, Orga-
nization and Functioning of the Romanian Board of Physicians] No. 74/1995, M.Of. No.
149/]Jul. 14,1995; Legea privind asistenta de sdntate publicd [Law on Public Health Assis-
tance] No. 100/1998, art.8, M.Of. No. 204/Jun. 1, 1998; Ordonanta privind organizarea
si functionarea cabinetelor medicale [Statutory Order Concerning the Organization and
Functioning of Medical Facilities] No. 124/1998, M.Of. No. 328/Aug, 29, 1998.

100. Law No. 145/1997 on Health Insurance, arts. 4-10.

101. Id. arts. 11-39,

102. Id. arts. 40-50.

103. Id. arts. 51-61.

104. Id. arts. 62-81.

105. As 0f 1995, there were 243 hospitals in Romania. REPRODUCTIVE HEALTH SUR-
VEY, supra note 82, at 1.

106. THE NATIONAL COMMITTEE FOR CHILD PROTECTION & UNICEF
ROMANIA COUNTRY OFFICE, THE SITUATION OF CHILD AND FAMILY IN
ROMANIA 41 (1997).

107 REPRODUCTIVE HEALTH SURVEY, supra note 82, at 1. By 1997, there remained
only 511 polyclinics and 5, 205 dispensaries. CENTRUL DE CALCUL, STATISTICA
SANITARA SI DOCUMENTARE MEDICALA [THE CENTER FOR CALCULUS,
MEDICAL STATISTICS AND DOCUMENTATION], MINISTERUL SANATATH
[MINISTRY OF HEALTH|, ANUARUL DE STATISTICA SANITARA [ANNUAL
REPORT OF MEDICAL STATISTICS] (1997). For a comprehensive study, see OBSER-
VATORUL NATIONAL ROMAN [ROMANIAN NATIONAL OBSERVATORY],
STRATEGIA NATIONALA DE DEZVOLTARE A RESURSELOR UMANE
[NATIONAL STRATEGY OF HUMAN RESOURCES DEVELOPMENT] (1999)




PAGE 146

WOMEN OF THE WORLD:

(visited Dec. 14,1999) <http://serverntl.exec.gov.ro> [hereinafter NATIONAL STRATE-
GY OF HUMAN RESOURCES DEVELOPMENT].

108. Communication with Dr. Marius Marginean, Head of Family Medicine Department,
Institute of Public Health Timigoara, Member of the National Council of the National
Society of General &Family Practice of Medicine, Romania (Jan. 17, 2000) (on file with The
Center for Reproductive Law & Policy).

109. Law No. 79/1991, app. 2, M.Of. No. 267/Dec. 31, 1991; see also Alin Stanescu & Lumi-
nita Marcu, Politica sdndtdtii reproducerii: evaluarea disponibilitdtii serviciilor de plan-
ificare familiald in Romania, Raport Final [The Policy on Reproductive Health: The Assessment
of Family Planning Services Availability in Romania, Final Report| 3 (CEDPA, 1997).

110. See WORLD HEALTH ORGANIZATION, REGIONAL OFFICE FOR EUROPE,
HEALTH CARE SYSTEMS IN TRANSITION, ROMANIA (PRELIMINARY VER -
SION) (1996) (visited Jan. 14, 2000) <http://www.who.dk>.

111. Communication with Dr. Mihaela Poenariu, Programme Director, East European Insti-
tute of Reproductive Health (Apr. 27, 2000) (on file with The Center for Reproductive Law
& Policy).

112. Legea asigurarilor sociale de sanatate [Health Insurance Act] No. 145/1997 art.
14(1)(2)-(c). M.Of. No.178/Jul. 31, 1997; THE SITUATION OF CHILD AND FAMILY
IN ROMANIA, supra note 106, at 41.

113. Law No. 145/1997 on Health Insurance, arts. 44-45.

114. UNITED NATIONS DEVELOPMENT PROGRAMME, NATIONAL HUMAN
DEVELOPMENT REPORT: ROMANIA (1997) (visited Jan. 14, 2000) <http://
www.undp.ro/nhdr97/ch_03_04html>.

115. Id.

116. Id.

117. Legea privind exercitarea profesiunii de medic, infiintarea, organizarea si
functionarea Colegiului Medicilor din Romania [Law Concerning the Exercise of the
Profession of Physician, the Creation, Organization and Functioning of the Romanian
Board of Physicians] No. 74/1995, M.Of. No. 149/Jul. 14, 1995.

118. Id. art. 12(1).

119 Id. arts. 12(3), 14(2), (3).

120, [, art. 14(1).

121. Id. art. 13,

122. Id. art. 8.

123, Id. art. 18.

124. Lege privind exercitarea profesiunii de farmacist, infiintarea, organizarea si
functionarea Colegiului Farmacistilor din Romania [Law Concerning the Exercise of the
Profession of Pharmacist, the Establishment, Organization and Functioning of the Pharma-
cists Board of Romania] No. 81/1997, M.Of. No. 89/May 14, 1997.

125. Hotarare de Guvern privind aprobarea principiilor de baza ale Statutului asistentu-
lui medical in Romania [Government Decision on the Approval of the Basic Principles of
the Romanian Medical Assistants Status and Organization] No. 379/]July 10, 1992, M.Of.
No. 172/July 22,1992.

126. Legea privind exercitarea profesiunii de medic, infiintarea, organizarea si
functionarea Colegiului Medicilor din Romania [Law Concerning the Exercise of the
Profession of Physician, the Creation, Organization and Functioning of the Romanian
Board of Physicians] No. 74/1995, arts. 1, 4, M.Of. No. 149/]Jul. 14, 1995.

127 Hotarére privind introducerea stagiului de pregitire practicd cu durata de un an pen-
tru absolventii facultdtilor de medicina si farmacie [Decision on the Introduction of the
Practical Training Stage of One Year for Graduates of Medicine and Pharmacy Schools] No.
325/1997, art. 1, M.Of. No. 157/Jul. 16,1997, amended by government Decision No. 41/1999,
M.Of. No. 48/Jan. 30, 1999.

128. Ordin pentru aprobarea nomenclatorului specialititilor medicale si farmaceutice,
precum si a duratei de pregitire in fiecare specialitate [Order Approving the List of Med-
ical and Pharmaceutical Specialties and the Duration of the Training Period] No. 990/1993,
app., M.Of. 214/Aug, 15,1994.

129, Law No74/1995 on the Profession of Physician, art. 13(g), (h); Hotérare privind orga-
nizarea si functionarea Ministerului Sanatatii [Decision on the Organization and Func-
tioning of the Ministry of Health] No. 244/1997, art.2(17),(23), M.Of. No. 110/Jun. 03,1997.
130. Hotarare pentru aprobarea Contractului-cadru privind conditiile acordarii asistentei
medicale in cadrul sistemului asigurarilor sociale de sanatate pe anul 1999 [Government
Decision for the Approval of the Frame-Contract Regulating the Conditions for Medical
Assistance within the Health Insurance System for 1999] No. 312/1999, app. art. 6, M.Of. No.
176/ Apr. 26, 1999. Art. 8 further sets the obligations of the medical associations: to respect
the insured person’ right to free choice of the physician and his right to change his family
physician; to update his own list of insured persons when modifications occur and to com-

municate these communications to houses of health insurance; to establish its own activity

agenda and to communicate it to insured persons and to the house of health insurance; to
request to insured persons, the documents of justification proving the coverage of the
insured person.

131. Hotararea Guvernului privind organizarea, coordonarea si finantarea invatamantu-
lui sanitar postliceal [Government Decision on the Organization, Coordination and
Financing of Vocational Medical Training] No. 253/1992, art. 7, M.Of. No. 108/May 27,
1992. Up to 1992, studies took place at a medical high school, but such schools have since
been suppressed.

132. THE SITUATION OF CHILD AND FAMILY IN ROMANIA, supra note 106, at 42.
133. Hotdrarea Guvernului privind reinfiintarea functiei de asistent medical [Government
Decision on Re-establishing the Profession of Medical Assistant] No. 463/1990, M.Of. No.
75/ Apr. 24,1992.

134. Lege privind exercitarea profesiunii de farmacist, infiintarea, organizarea si
functionarea Colegiului Farmacistilor din Romania [Law Concerning the Exercise of the
Profession of Pharmacist, the Establishment, Organization and Functioning of the Pharma-
cists Board of Romania] No. 81/1997, art. 1, M.Of. No. 89/May 14, 1997.

135. Legea privind exercitarea profesiunii de medic, infiintarea, organizarea si
functionarea Colegiului Medicilor din Romania [Law Concerning the Exercise of the
Profession of Physician, the Creation, Organization and Functioning of the Romanian
Board of Physicians| No. 74/1995, art. 3(2), M.Of. No. 149/]Jul. 14, 1995.

136. Id. art. 4(2); see also Ordonanta privind organizarea si functionarea cabinetelor med-
icale [Statutory Order Concerning the Organization and Functioning of Medical Facilities)
No. 124/1998, art. 6(2), M.Of. No. 328/Aug. 29, 1998: “Physicians and other medical staff’
who work in a doctor’s office are personally responsible for their professional decisions, in
conformity with the law; with regard to possible injuries against patients.”

137 Law No. 74/1995 on the Profession of Physician, art. 39.

138. Codul civil [Civil Code] [C.CIV], arts. 998-1003 (3rd ed. ALL 1994); the recent Hos-
pitals Act also provides that hospitals are responsible for injuries caused to patients, includ-
ing medical malpractice. Lege privind organizarea, functionarea si finantarea spitalelor
[Law on the Organization, Functioning and Financing of Hospitals] No. 146/1999 M.Of.
No. 370/ Aug. 3, 1999

139, Legea asigurdrilor sociale de sanitate [Health Insurance Act] No. 145/1997, art. 41(2),
M.Of. Nol78/Jul. 31, 1997.

140. Law No. 74/1995 on the Profession of Physician, art. 11(2).

141. Id. art. 36. The Code of Medical Ethics was adopted in 1997 by the General Assembly
of the National Board of Physicians.

142. Id. art. 37(1).

143. Law No. 145/1997 on Health Insurance, art. 33.

144. Id. art. 32(1).

145. Legea privind asistenta de sdnatate publicd [Law on Public Health Assistance] No.
100/1998, arts. 30, 31, M.Of. No. 204/Jun. 1, 1998.

146. Id. art. 30(1) (a)-(d).

147, Id. art. 30(2).

148. NATIONAL STRATEGY OF HUMAN RESOURCES DEVELOPMENT, supra
note 107, at 140 tbL.19.

149 Id. at 142.

150. See COMISIA NATIONALA PENTRU STATISTICA [THE NATIONAL COM-
MISSION FOR. STATISTICS], CONDITIA FEMEII IN ROMANIA 1990-1994
[WOMEN’S STATUS IN ROMANIA 1990-1994] (1995).

151. INFOSTAT - INFORMATII ALE COMISIEI NATIONALE PENTRU STATIS-
TICA [INFORMATION OF THE NATIONAL COMMISSION FOR STATISTICS] 1
tbl. 1 (Mar. 8, 1999), reprinted in NATIONAL STRATEGY OF HUMAN RESOURCES
DEVELOPMENT, supra note 107, at 49 tbl.10.

152. NATIONAL HUMAN DEVELOPMENT REPORT; supra note 114, at 132 tbl. 10.
153. AnA - SOCIETATEA DE ANALIZE FEMINISTE [SOCIETY FOR FEMINIST
ANALYSES], STATUTUL FEMEI IN ROMANIA. 1998: FAPTE SI CIFRE [THE
STATUS OF WOMEN IN ROMANIA. 1998: FACTS AND STATISTICS] (visited Feb.
29 2000) <http://www.anasaf.ro/index(rom).html>.

154. INFOSTAT, supra note 151, at 1; NATIONAL STRATEGY OF HUMAN
RESOURCES DEVELOPMENT, supra note 107, at 46, 54 tbL11.

155. NATIONAL HUMAN DEVELOPMENT REPORT, supra note 114, at 132 tbL.10.
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157. Lege privind alocatia de stat pentru copii [Law Concerning the State Allowance for
Children] No. 61/1993, M.Of. No. 233/Sept. 28, 1993, amended by Law No. 261/1998,
M.Of. No. 523/Dec. 31,1998.
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11,1997,

159, Lege privind concediul plitit pentru Engrijirea copiilor in varsti de pani la doi ani
[Law Concerning the Paid Parental Leave for the Benefit of Children up to Two Years Old]
No. 120/1997, M.Of. 149/]Jul. 11, 1997.

160. Lege privind ajutorul social [Law on Social Welfare] No. 67/1995, art. 3, M.Of. No.
131/Jun. 29, 1995.

161. See Health Sector Rehabilitation Project (visited Jan. 14, 2000) <http://www.world-
bank.org.ro>; Law No. 79/1991, M.Of. No. 267/Dec. 31, 1991.

162. Under the World Bank Health Rehabilitation loan project, Law No. 79/1991 art. 1.
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FUND, FAMILY PLANNING AND REPRODUCTIVE HEALTH IN CCEE AND
CIS 81 (1997).

163. Stanescu & Marcu, supra note 109, at 3.

164. REPRODUCTIVE HEALTH PROMOTION: OPERATIONAL PLAN 1998 -
2003, supra note 79, at 10.

165. Communication with Dr. Mihaela Poenariu, Programme Director, East European
Institute of Reproductive Health (Apr. 27, 2000) (on file with The Center for Reproductive
Law & Policy).

166. REPRODUCTIVE HEALTH PROMOTION: OPERATIONAL PLAN 1998 -
2003, supra note 79, at 7; Support to the Romanian National Family Planning Programme
(visited Jan. 14, 2000) <http://www.unfpa.ro/2.html>.

167. World Bank Office Romania, Health Sector Rehabilitation Project (visited Feb. 26,
2000) <http://www.worldbank.org.ro>.

168. UNITED NATIONS POPULATION FUND, OVERVIEW OF UNFPA ASSIS-
TANCE TO: ROMANIA, RUSSIA, MOLDOVA, BELARUS, UKRAINE (1998).

169 Stanescu & Marcu, supra note 109, at 17.

170. THE SITUATION OF CHILD AND FAMILY IN ROMANIA, supra note 106, at 42.
171. REPRODUCTIVE HEALTH PROMOTION: OPERATIONAL PLAN 1998 - 2003,
supra note 79, at 1, 10.

172. MANAGEMENT SCIENCES FOR HEALTH, ENTR EPRENEURIAL FAMILY
PLANNING CLINICS IN ROMANIA (visited Apr. 5, 2000) <http://www.msh.org/
projects/fpmd26_72ro.html>.

173. REPRODUCTIVE HEALTH PROMOTION: OPERATIONAL PLAN 1998 - 2003,
supra note 79, at 7.

174. Support to the Romanian National Family Planning Programme, supra note 166.

175. UNFPA ONGOING PROJECTS (visited Feb. 28, 2000) <http://www.unfpa.ro>.
176. Communication with Dr. Mihaela Poenariu, Programme Director, East European
Institute of Reproductive Health (Apr. 27, 2000) (on file with The Center for Reproductive
Law & Policy).

177. INSTITUTUL PENTRU OCROTIREA MAMEI SI COPILULUI [THE INSTI-
TUTE FOR MOTHER AND CHILD CARE], WHY REPRODUCTIVE HEALTH
IS IMPORTANT IN ROMANIA 4 (1999).

178. REPRODUCTIVE HEALTH SURVEY, supra note 82, at 69.

179, Id.

180. Id. at 71.

181. Id. at 72.

182. REPRODUCTIVE HEALTH SURVEY 1999 PRELIMINARY REPORT; Com-
munication with Dr. Mihaela Poenariu, Programme Director, East European Institute of
Reproductive Health (Apr. 27,2000) (on file with The Center for Reproductive Law & Pol-
icy).

183. The subvention is underwritten by the World Bank Rehabilitation Program which
allows the pills to be purchased below their market value. NGOs are actively at work to
maintain the integral financing of reproduction health services from the Health Insurance
Fund and/or from the state budget in order to make contraception affordable for all.

184. Legea audiovizualului [Audio-Visual Law| No. 48/1992, art. 2(4), M.Of. No. 104/May
25,1992 (forbidding the broadcast of obscene materials).

185. Codul penal [Criminal Code] [C.PEN.], art. 325, BULETINUL OFICIAL [OFFI-
CIAL BULLETIN] [B.Of.] No. 79-79bis/Jun. 21, 1968. The Criminal Code has been suc-
cessively amended since 1968. The most important recent changes were adopted by Law No.
140/1996, M.Of. 289/Nov. 14, 1996.

186. Communication with Dr. Mihaela Poenariu, Programme Director, East European
Institute of Reproductive Health (Apr. 27, 2000) (on file with The Center for Reproductive
Law & Policy).

187 INTERNATIONAL CHILD DEVELOPMENT CENTRE, UNICEE WOMEN IN
TRANSITION 117 tbl.2.8 (1999) (visited Apr. 10, 2000) <http://www.unicef-icdc.org>.
188. REPRODUCTIVE HEALTH SURVEY 1999, supia note 182, at 12.

189 WOMEN IN TRANSITION, supra note 187, at 64.

190. C.PEN. art. 185. This means 12 weeks from the date of conception or alternatively 14
weeks from the last menstrual period.

191. Id. art. 185(3).

192. See REPRODUCTIVE HEALTH SURVEY, supra note 82, at 45-60. For a compara-
tive perspective, see Stanley K. Henshaw, Susheela Singh and Taylor Haas, The Incidence of Abor-
tion Waorldwide, INTERNATIONAL FAMILY PLANNING PERSPECTIVES, 1999,
25(Supplement):S30-S38, <http://www.agi-usa.org> (visited Dec. 8, 1999).

193. Under punishment by art. 185(1)(b) of the Criminal Code.

194. Communication with Dr. Mihaela Poenariu, Programme Director, East European
Institute of Reproductive Health (Apr. 27, 2000) (on file with The Center for Reproductive
Law & Policy).

195. Decret pentru reglementarea intreruperii cursului sarcinii [Decree to Regulate Abor-
tion] No. 770/1966, B.Of. No. 60/Oct. 1, 1966. Abrogated by Decret-lege [Decree-Law| No.
1/1989, M.Of. 4/Dec. 4,1989.

196. In 1997, the parliamentary Commission for Human Rights submitted for public debate
a bill against the legalization of abortion (initiated by the governmental coalition at the
time). Women’s NGOs voiced their opposition and the project was dropped. THE STATUS
OF WOMEN IN ROMANIA. 1998: FACTS AND STATISTICS, supra note 153.

197. Hotérarea Ministerului Sanatatii [Health Ministry Order| No. 206/1997 on Abortion
Exemptions.

198. C.PEN. art. 185(1).

199, Id. art. 185(2).

200. Id. art. 185(3).

201. Id. arts. 185(4), 64(1)(c).

202. The Orthodox Patriarch has regularly condemned homosexuality as the “acceptance of
the degrading abnormal and unnatural as a natural and legal style of living”” EVENIMEN-
TUL ZILEI, Dec. 16, 1993.

203. REPRODUCTIVE HEALTH SURVEY, supra note 82, at 69.

204. REPRODUCTIVE HEALTH SURVEY 1999, supra note 182; Communication with
Dr. Mihaela Poenariu, Programme Director, East European Institute of Reproductive
Health (Apr. 27, 2000) (on file with The Center for Reproductive Law & Policy).

205. Information on file with AnA - Societatea de Analize Feministe [Society for Femi-
nist Analyses].

206. FLORINA SERBANESCU & LEO MORRIS, NATIONAL INSTITUTE FOR
MOTHER AND CHILD CARE ET AL., YOUNG ADULT REPRODUCTIVE
HEALTH SURVEY ROMANIA 1996, at 165 (1998) [hereinafter YOUNG ADULT
REPRODUCTIVE HEALTH SURVEY].

207. The Commission’s members come from difterent fields of activity, representing various
ministries involved in the prevention and fighting against AIDS’ activity (Ministry of
National Education, Ministry for Interior, Ministry of Labor and Social Protection, Min-
istry of Health, Ministry of Youth and Sports, Ministry of Justice, Ministry for National
Defence, Department for Cults, etc) and NGOs developing programs in this area.

208. JULIA SOUTH, UNAIDS, SNAPSHOT OF EXTERNAL SUPPORT FOR
NATIONAL RESPONSES TO THE EPIDEMIC OF HIV/AIDS IN CENTRAL &
EASTERN EUROPE (INCLUDING CENTRAL ASIA) AS REPORTED BY CO-
SPONSORS, BILATERAL AGENCIES AND NGOS 54 - 60(1999); UNAIDS, ELE-
MENTS OF NATIONAL RESPONSES TO HIV/AIDS (1999).

209 YOUNG ADULT REPRODUCTIVE HEALTH SURVEY, supra note 206, at 165-166.
210. Id. at 165. The new health insurance system mandates that doctors are paid based on the
number and age of patients, the realization of preventative activities, and the number and
value of points. For example, for each patient between 19 and 44 years, the doctor receives 4
points. Sexually transmissible infections are also worth 4 points. Thus, doctors have an
incentive to keep track and report all diseases. Hotédrare privind introducerea experimen-
tald a unui nou sistem de acordare a asistentei medicale si de alocare a resurselor in acest
domeniu [Decision on the Introduction of an Experimental System of Health Assistance]|
No. 370/1994, M.Of. No. 185/July 20, 1994; Communication with Dr. Marius Marginean,
Head of Family Medicine Department, Institute of Public Health Timisoara, Member of
the National Council of the National Society of General &Family Practice of Medicine,
Romania (Jan. 17, 2000) (on file with The Center for Reproductive Law & Policy).

211. See MINISTRY OF HEALTH STATISTICS, tbl. 31 (March 1999) (on file with The
Center for Reproductive Law & Policy).

212. Id.

213, UNITED NATIONS DEVELOPMENT ASSISTANCE FRAMEWORK
(UNDAF), COMMON COUNTRY ASSESSMENT OF ROMANIA 38 - 41 (1998)
[hereinafter COMMON COUNTRY ASSESSMENT].

214. MINISTRY OF HEALTH STATISTICS, supra note 211, tbl. Distributia cazurilor
SIDA la adulti dupa calea de transmitere [Distribution of AIDS Cases for Adults Taking into
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Account the Mode of Transmission).

215. Hotéréare privind scolarizarea cetitenilor din alte tari in Romaénia, in anul de
nvitamant 1991/1992 [Decision Regarding the Education in Romania of Foreign Citizens
for 1991/1992] No. 627/1991, M.Of. No. 195/Sept. 27, 1991. Article 7 requires applicants to
submit to a medical and epidemiological test, including AIDS. The cost of the AIDS test is
covered by the applicants.

216. Legea privind asistenta de sandtate publica [Law on Public Health Assistance| No.
100/1998, art.15(h), (i), M.Of. No. 204/Jun. 1, 1998. The provision charges the Directorates
of Public Health at the county level and in Bucharest to organize, guide and control the
detection, treatment and prevention of STIs according to norms set out by the Ministry of
Health, to ensure the detection of HIV, HBV, HCV and other viral infections transmitted
by blood and to control the implementation of the legal norms in force concerning the
medical assistance and correct treatment; Lege privind donarea de sange, utilizarea ter-
apeuticd a sangelui uman si organizarea transfuzionald in Romania [Law Concerning
Blood Donation, the Therapeutical Use of Human Blood and the Organization of Transfu-
sion in Romania], M.Of. No. 9/Jan. 18, 1995. The law designates the Ministry of Health as
the main authority in the field of blood donation and transfusion.

217. C.PEN. art. 309(2), (3). The first paragraph of this provision imposes a prison sentence
of one to five years for the transmission of STIs.

218. Id. art. 3091.

219, Id. art. 309(1).

220. Hotarére privind acordarea de burse si alte facilitati financiare i materiale pentru
copii, elevii, studentii si cursantii din invatdamantul de stat [Decision Concerning Schol-
arships and Other Financial and Material Benefits for Children and Students Attending
State Schools] No. 859/1995, app. 1 pt. IIT (A)(1)(a), M.Of. 250/Nov. 1, 1995. ; Hotaréare
privind aprobarea Planului national de actiune in favoarea copilului [Decision for the
Approval of the National Plan for Children] No. 972/1995, app. pts. I (A)(10), IV(11), M.Of.
290/Dec. 14, 1995.

221. COMMON COUNTRY ASSESSMENT, supra note 213, at 39.

222, ELEMENTS OF NATIONAL RESPONSES TO HIV/AIDS, supra note 208,
at7-8.

223, Health Ministry Orders No. 493/1995, 1423/1993 (on file with AnA - Societatea de
Analize Feministe [Society for Feminist Analyses]).

224 Id.

225. Communication with Liana Velica, Consultant, Asociatia Romana Anti Sida (on file
with AnA - Societatea de Analize Feministe [Society for Feminist Analyses]).

226. CONST. art. 4(2).

227 Id. art. 38(4).

228. Id. art. 44(1): “The family is founded on the freely consented marriage of the spouses,
their full equality, as well as the right and duty of the parents to ensure the upbringing, edu-
cation and instruction of their children.”

229, Legea No. 4/1953 [Family Code] [C.FAM.], B. Of. No. 1/Jan. 4,1954; amended by Leg-
ea No. 59/1993, M.Of. No. 177/Jul. 26, 1993. Article 1 provides that men and women have
equal rights with regard to their children. Article 25 establishes that men and women have
equal rights and obligations in their marriage. Furthermore, they decide by common agree-
ment everything concerning their marriage (art. 26). Legea No. 10/1972 [Labor Code|
[C.MUNCII], art. 14, B.Of. 140/Dec. 1, 1972 asserts that women must have broad possibil-
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the right to occupy any job or function, as well as the right to all conditions necessary to
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230. CFAM. arts. 1, 2.

231. Id. arts. 25, 26.

232. Id. art. 30.

233, Id. art. 97(1).

234 CONST. art. 44(1); CFAM. art. 1(3).

235. CFAM. art. 4(1).

236. Id. art. 4(2).

237. CPEN. art. 197(5).

238. C.FAM. art. 16(1), as amended by Law No. 23/1999, art. 2, M.Of. No. 35/Jan. 28,1999,
239 Legea administratiei publice locale [Law on Local Public Administration] No.
69/1991, arts. 44(1)(t), 46(2), (3), M.Of. No. 79/ Apr. 18, 1996.

240. CONST. art. 29,

241. Id. art. 44(2).

242. CPEN. art.304.

243, Id. art. 303

244. CFAM. arts. 37 - 44. as amended by Law No. 59/1993, art. VIII, M.Of. No. 177/
Jul. 26,1993,

245. Codul de procedura civild [Code of Civil Procedure] [C.PROC.CIV], arts. 607 - 619,
as amended by Law No. 59/1993 art. I (34)-(41).

246. CPROC.CIV. art. 615.

247, Id. art. 614.

248. C.FAM. art. 38(1) as amended by Law No. 59/1993, art. VIII(1).

249, It is because of this interpretation of the law that the draft law on marital rape
was rejected.

250. C.FAM. art. 38(2) as amended by Law No. 59/1993, art. VIII(2).

251. CFAM. art. 41(3).

252, Id. art. 41(2).

253, Id. art. 42(1).

254, Id. arts. 42(2), (3).

255. CONST. art. 41.

256. Id. art. 42.

257. Id. art. 38(4).

258. CMUNCII arts. 14, 151 (1).

259 Id. arts. 151-158. According to article 156 of the Labor Code, women who are breast-feed-
ing are entitled to reduce their work load and take breaks of up to two hours per day in order
to breast-feed. This is permitted until the child is nine months, with the possibility to extend
it up to 12 months.

260. Id. art. 152(1).

261. Id. art. 152(2).

262. Id. art. 155(1); see also Lege privind concediul platit pentru Engrijirea copiilor in varstd
de pani la doi ani [Law Concerning the Paid Parental Leave for the Benefit of Children up
to Two Years Old] No. 120/1997, art. 1, M.Of. 149/Jul. 11, 1997.

263. Lege pentru modificarea si completarea unor reglementiri din legislatia de asigurari
sociale [Law to Amend Some Provisions of the Social Insurance Legislation] No. 49/1992,
art. IV(5), M.Of. No. 107/Jun. 26, 1992.

264. Law No. 120/1997 Concerning the Paid Parental Leave for the Benefit of Children up
to Two Years Old, art. 2.

265. Id. art. 6.

266. Id. arts. 3, 7.

267. Legea privind pensiile de asiguriri sociale de stat si asistentd sociald [Social Securi-
ty Law] No. 3/1977, art. 72, B.Of. 82/Aug. 6, 1977, as amended by Law No. 49/1992, art.
I11(8), M.Of. No. 107/Jun. 26, 1992; CMUNCII art. 157.

268. CMUNCII art.158.

269 Id. art. 146.

270. Lege privind Statutul personalului didactic [Law Concerning Rules that Govern the
Status of Teachers] No. 128/1997, art. 106(1), M.Of. No. 158/]Jul. 16, 1997.

271. Lege privind unele masuri de protectie a persoanelor incadrate in munca [Law Con-
cerning Some Measures of Protection for Employees] No. 83/1995, M.Of. No. 166/]Jul. 31,
1995. Art. 4(1) provided that part-time and temporary employees are not covered by social
security and unemployment benefits. Law No. 83/1995 was abrogated by the new law on
social protection for employees No. 130/199, M.Of. No. 355/Jul. 27, 1999 In an attempt to
correct some of the problems created by the old law, Law No. 130/1999 provides that part-
time employees can be covered by social security (art. 5), but not by unemployment bene-
fits (art. 6).

272. Lege privind pensiile si alte drepturi de asigurari sociale [Law Concerning Pensions
and Other Social Security Rights] No. 80/1992, art. 1, M.Of. No. 180/Jul. 29, 1992.
273. Legea concediului paternal [Law on Paternal Leave] No. 210/1999, M.Of. No. 654/Dec.
31,1999,

274 Id. art. 1(1
275. Id. art. 1(2
276. Id. art. 2(1
277, Id. art. 3(1
278. Id. art. 5.
279. ACADEMIA ROMANA [ROMANIAN ACADEMY |, RAPORTUL NATIONAL
AL DEZVOLTARII UMANE IN ROMANIA [NATIONAL REPORT OF HUMAN
DEVELOPMENT IN ROMANIA] 34 (1997).

280. THE STATUS OF WOMEN IN ROMANIA. 1998: FACTS AND STATISTICS,
supra note 153. However, women teachers or nurses have experienced job losses and wage
freezes as the budgets for education and health care have been cut back. STATISTIC DOC-
UMENTARY ON EDUCATION IN ROMANIA, in UNITED NATIONS DEVEL-
OPMENT PROGRAMME (UNDP), NATIONAL HUMAN DEVELOPMENT
REPORT: ROMANIA 1998.

281. Lege pentru protectia sociald a somerilor si reintegrarea lor profesionald [Law on the
Social Protection of the Unemployed and Their Professional Reintegration] No. 1/1991,
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M.Of. No.257/Sept. 9, 1994.

282. Id. art. 7(4).

283, Minimum retirement age is fifty-five for men and fifty for women. Lege privind pen-
sionarea anticipata [Law on Early Retirement| No. 2/Jan. 10, 1995, art. 1(3), M.Of. No. 5
/Jan. 13,1995.

284. Legea privind pensiile de asigurari sociale de stat si asistentd sociala [Social Securi-
ty Law] No. 3/1977, art. 8(1), 8(3), B.Of. 82/Aug. 6, 1977.

285. Lege privind sistemul public de pensii i alte drepturi de asiguriri sociale [Law on the
Public System of Pensions and Other Social Insurance Rights] No.19/2000, art. 41(2), M.Of.
No.140 / Apr. 1, 2000.

286. Id. app. 3.

287. Decizie nr. 20 din 2 februarie 2000 referitoare la sesizarea de neconstitutionalitate a
art. 41 alin. (2) din Legea privind sistemul public de pensii si alte drepturi de asigurari
sociale si a dispozitiilor art. 198 din aceeasi lege prin care a fost abrogat art. 103 din Leg-
eanr. 92/1992 pentru organizarea judecitoreasca, republicatd [Decision on the Constitu-
tionality of art. 41(2) of the Law on the Public System of Pensions and Other Social
Insurance Rights, and on the Constitutionality of art. 198 of the Same Law| No. 20/Feb. 2,
2000, M.Of. No72/Feb. 18, 2000.

288. UNITED NATIONS DEVELOPMENT PROGRAMME, THE STATUS OF
WOMEN IN ROMANIA 1997 - 1998, at 76 (1999) ; see also Law No. 114/1996 on Hous-
ing, M.Of. No. 393/Dec. 31,1997, as amended by Emergency Statutory Order No. 44/1998
and Law No. 145/1999, M.Of. No. 439/Sept. 9 1999 (credits for young couples).

289 CONST. art. 32(4).

290. Id. art. 32(3).

291. Id. art. 32(1).

292. Legea invatimantului [Education Law] No. 84/1995, art. 5(1), M.Of. No. 167/Jul. 31,
1995.

293. THE STATUS OF WOMEN IN ROMANIA. 1998: FACTS AND STATISTICS,
supra note 153.

294. COMMON COUNTRY ASSESSMENT, supra note 213, at 59.

295. SUBCOMISIA PENTRU OPORTUNITATI EGALE [SUB-COMMITTEE ON
EQUAL OPPORTUNITIES] (visited Feb. 28, 2000) <http://www.cdep.ro>; see also
KARAT COALITION FOR REGIONAL ACTION, REGIONAL REPORT ON
INSTITUTIONAL MECHANISMS FOR THE ADVANCEMENT OF WOMEN IN
THE COUNTRIES OF CENTRAL AND EASTERN EUROPE 6 (1999).

296. SUB-COMMITTEE ON EQUAL OPPORTUNITIES, supra note 295; THE STA-
TUS OF WOMEN IN ROMANIA. 1998: FACTS AND STATISTICS, supra note 153.
297. The bill guarantees equal opportunities for men and women in all fields of society, man-
dates public authorities to observe the provisions of the law, regulates the activities of local
public administration and social partners, defines direct and indirect gender-based discrim-
ination, forbids employers to condition job offers by gender and marital status and regulates
sexual harassment. THE STATUS OF WOMEN IN ROMANIA. 1998: FACTS AND
STATISTICS, supra note 153.

298 Legea concediului paternal [Law on Paternal Leave] No. 210/1999, M.Of. No.
654/Dec. 31,1999

299 THE STATUS OF WOMEN IN ROMANIA. 1998: FACTS AND STATISTICS,
supra note 153,

300. KARAT COALITION FOR REGIONAL ACTION, supra note 295, at 6; Hotarére
privind organizarea si functionarea Ministerului Muncii si Protectiei Sociale [Decision for
the Organization and Functioning of the Ministry for Labor and Social Protection] No.
448/1994, app. 1, M.Of. No. 219/Aug. 16, 1994; Decision of government No. 816/1995,
M.Of. No. 247/Oct. 31, 1995 added new responsibilities for the Ministry in the area of
women rights; Decision of government 890/1997, M.Of. No. 3/Jan. 7,1998 added the Gen-
eral Directorate for the Coordination of Efforts for the Promotion of Women Rights.

301 THE STATUS OF WOMEN IN ROMANIA. 1998: FACTS AND STATISTICS, supra
note 153.

302. Hotarare privind organizarea si functionarea Ministerului Muncii si Protectiei
Sociale [Decision for the Organization and Functioning of the Ministry for Labor and
Social Protection] No.188/1999, app. 1, M.Of. No. 122/Mar. 24, 1999,

303. Established by Hotararea privind infiintarea Centrului Pilot de Asistenti si Protectie
a Victimelor Violentei in Familie [Decision for the Establishment of the Pilot Center for
Assistance and Protection of Victims of Domestic Violence] No. 852/1996, M.Of. No.
241/Oct. 3,1996.

304. Hotararea Guvernului privind infiintarea Centrului de Informare si Consultanta pen-
tru Familie [Government Decision on the Establishment of the Centre for Information and
Family Planning Consultations] No. 938/1998, M.Of. No. 509/Dec. 29, 1998.

305. THE STATUS OF WOMEN IN ROMANIA. 1998: FACTS AND STATISTICS,

supra note 153.

306. Decret al Presedintelui Romaniei pentru numirea unor consilieri prezidentiali
[Decree of the President of Romania for the Appointment of Presidential Counsellors] No.
590/1996, M.Of. No. 343/Dec. 12, 1996.

307 THE STATUS OF WOMEN IN ROMANIA. 1998: FACTS AND STATISTICS,
supra note 153

308. Id.

309 Id.

310. Seven percent of members of the Chamber of Deputies are women, and only 2.1% of
senators are women. There are no women ministers. There are no women in key positions
in some other major institutions, such as the Constitutional Court, the Legislative Council,
and the Court of Audit. Women are better represented in local public administration. Sev-
enty percent of the officers in public administration are women. Id.

311. CPEN art. 197(1).

312. Id. art. 197(2).

313, Id. art. 197(3).

314. Id. art. 204.

315. Id. art. 197(4). Prosecution of rape is difficult because it requires both a medical certifi-
cate and a witness. BUREAU OF DEMOCRACY, HUMAN RIGHTS, AND LABOR,
US. DEPARTMENT OF STATE, 1999 COUNTRY REPORTS ON HUMAN
RIGHTS PRACTICES: ROMANIA §5 (released Feb. 25, 2000, visited Apr. 18, 2000)
<http://wwwistate.gov> [hereinafter STATE DEP'T REPORT].

316. CPEN art. 197(5).

317, Id. art. 203.

318. Id. art. 204.

319, Id. arts. 205, 206.

320. Lege pentru sanctionarea faptelor de incélcare a unor norme de convietuire sociala,
a ordinii $i linistii publice [Law for the Punishment of Acts that Infringe on Norms of
Social Behaviour, on Public Order and Tranquillity] No. 61/1991, art. 2(_), M.Of. No.
196/Sept. 9,1991.

321. C.PEN. arts. 174-176, 178, 180-184.

322. Id. art. 175(c).

323, Codul de procedura penald [Code of Criminal Procedure] [C.PROC.PEN.], art. 114,
M.Of. No. 78/Apr. 30, 1997. The medical examination and expertise is further regulated by
arts. 115-127,

324. C.PEN. arts. 174-176, 178, 182, 183.

325. Id. arts. 180, 181, 184. Articles 279-286 of the Code of Criminal Procedure regulate the
criminal complaint procedure. The complaint, addressed to the court, the police or the pub-
lic prosecutor, depending on the specific charge, must present the facts, the perpetrator, the
evidence, and whether the woman asks for damages. The complaint must be submitted
within two months from the date the woman could identify the perpetrator.

326. Under a government pilot project begun in 1997, a shelter for victims of domestic vio-
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654/Dec. 31, 1999; Lege privind alocatia de stat pentru copii [Law Concerning the State
Allowance for Children] No. 61/1993, M.Of. No. 233/Sept. 28, 1993, amended by Law No.
261/1998, M.Of. No. 523/Dec. 31, 1998; Ordonanta de urgenta cu privire la adoptie [Emer-
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Statistics

GENERAL

Population

® The total population of Russia is 147.2 million.!

m The proportion of population residing in urban areas is estimated to be 76%.2

m Between 1995 and 2000, the annual population growth rate is estimated at —0.2%.3

m In 1999, the gender ratio was estimated to be 114 women to 100 men.*

Territory

m The territory of Russia is 6,592,800 square miles.>

Economy

m In 1997, the gross national product (GNP) was USD $403.5 billion.¢

m In 1997, the gross domestic product (GDP) was USD $440,562 million.”

m The average annual growth between 1990-1997 was —7.7%.8

m From 1990-1995, public expenditure on health was 4.1% of the GDP?

Employment

® Women comprised 49% of the labor force in 1997, compared to 49% in 1990.10

WOMEN’S STATUS

m In 1999, the life expectancy for women in Russia was 72.8 years compared with 60.6 years for men.!!
m In 1997, the illiteracy rate among youth between the ages of 15-24 was 0% for females and 0% for males.!2

m In 1998, gross primary school enrollment was 84% for girls and 87% for boys; gross secondary school enrollment was 101% for
boys and 104% for girls.!3

ADOLESCENTS

m 19% of the population is under 15 years of age.!#

MATERNAL HEALTH

m Between 1995 and 2000, the total fertility rate is estimated at 1.35.15
m In 1998, there were 45 births per 1,000 women aged 15-19.16

m [n 1998, the maternal mortality ratio was 53:100,000.17

m Infant mortality was at 18 per 1,000 live births.1s

m99% of births were attended by trained attendants.!
CONTRACEPTION AND ABORTION

m The contraceptive prevalence for any method (traditional, medical, barrier, natural) is estimated at 21%, and that for modern
methods at 13%.20

HIV/AIDS AND STis

m In 1997, the estimated number of people living with AIDS was 268.21

B [n 1997, the estimated number of women aged 15-49 living with AIDS was 31.22
B In 1997, the estimated number of children aged 0-14 living with AIDS was 102.23

m In 1997, the estimated cumulative number of AIDS deaths among adults and children was 190.24
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ussia is located in Eastern Europe and Northern Asia, bor-

dering the Arctic Ocean, Finland, Estonia, Latvia, Lithua-

nia, Belarus, Ukraine, Tibet, Mongolia, Japan, and the
North Pacific Ocean.! The official language is Russian. As of
July 1999, there were 1472 million people living in Russia, 78
million of whom are women.?

The former Soviet Union dissolved on August 24, 1991 with
the Russian Declaration of Independence and the formation of
the Russian Federation. Nearly a decade later, Russia is still
undergoing a painful transition that is far from complete. As
Russia struggles to achieve democracy, a market economy and
the rule of law, internal clashes and ethnic conflicts persist.
Contradictory and confusing economic and political regula-
tions and practices have been the result.? A major impediment
to Russia’s democratic evolution since 1994 has been the ongo-
ing conflict with Chechnya. In 1991, after the breakup of the
Soviet Union, Chechnya declared its independence. Three
years later, Russia tried to regain control of Chechnya and
started a war, which ended in 1996.4 The belligerents, howev-
er, decided to defer a decision about Chechnya’s formal status
until 2001.> Nonetheless, Chechnya considers itself indepen-
dent, with an elected president.® Russian forces re-invaded
Chechnya in October 1999, a move which has lead to another
violent conflict.

Russia is multi-ethnic: 81.5% of the population is Russian,
3.8% Tatar, 3% Ukrainian, 1.2% Chuvash, 0.9% Bashkir, 0.8%
Byelorussian, 0.7% Moldavian, and 8.1% other. The major reli-
gion 1s Russian Orthodox, followed by Islam.”

1. Setting the Stage:
The .Iﬁg and &

A.THE STRUCTURE OF NATIONAL GOVERNMENT

The Constitution of the Russian Federation was adopted
by referendum on December 12, 1993.8 It is the supreme law
of the land” and defines Russia as a democratic state with a
republican form of government.!Y The Constitution establish-
es a system of separation of powers among three separate
branches of government-the executive, the legislative, and the
judicial branches.!!

Executive branch

The executive branch consists of the president of the Russ-
ian Federation and the government of the Federation. The
president is the head of state!2 and commander-in-chief of the
armed forces.3 Elected by popular vote for no more than two
successive four-year terms,'* the president defines the basic

domestic and foreign policy objectives of the state.!s

He appoints the prime minister subject to the consent of the
State Duma (see below), presides over the meetings of the gov-
ernment and can call for its resignation.!® The president also
appoints and dismisses most important state officials.”” The
president forms and heads the security council of the Federa-
tion, and endorses the military doctrine of the Federation.!
The president plays an active role with the State Duma. He
calls its elections, has the right to initiate legislation there and
must sign its laws.”” The president also has the power to call
referenda?’ and to impose a state of emergency.2!

The role of the government is to implement the general
policy of the Russian Federation?? as articulated through the
Constitution, federal laws and decrees of the president of the
Federation.? If the State Duma expresses “no confidence” in
the government, the president chooses whether to dismiss the

government or to dissolve the State Duma.*
Legislative branch

The legislative branch consists of a bicameral Federal
Assembly, or Parliament, which is the paramount legislative
body of the Russian Federation.?> The Federal Assembly con-
sists of two bodies — the Federation Council and the State
Duma.20 The State Duma approves the appointment of the
prime minister by the president of the republic?” and passes
federal laws.28 Federal laws that are adopted by the State Duma
are passed on to the Federation Council for approval.? If the
Council rejects a law, a conciliatory commission may be set up
by the chambers to reconsider the law, which afterwards is sent
back to the State Duma.30 If the State Duma disagrees with the
Federation Council’s decision, it may call for a second vote and
can approve the law with a two-thirds majority of the total
number of deputies of the State Duma.? Adopted laws are sent
to the president for signature and publication.?2 If the president
rejects the law, it is sent to the Federal Assembly for reconsid-
eration. If the law is approved by a two-thirds vote of the State
Duma and the Federation Council, it is sent back to the presi-
dent for signature and publication within seven days.?

The Federation Council calls the elections for the president
of the Russian Federation,3 and has the power to impeach
him.% The Federation Council is also charged with the
appointment of judges of the Constitutional Court, the

Supreme Court, and the Supreme Court of Arbitration.3¢
Judicial branch
The judicial system 1s established by the Russian Constitu-

tion¥” and consists of the Constitutional Court, the Supreme
Court, the Supreme Court of Arbitration, supreme courts of
the republics, regions and territories, courts of the autonomous
cities and provinces, district courts, military courts, specialized

courts, federal courts of arbitration of the regions and courts of
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arbitration of the subjects of the Federation.® The courts of
the subjects of the Federation include constitutional courts
of the subjects and district judges, who serve as judges of
general jurisdiction.*0

Judges of the Constitutional Court, the Supreme Court,
and the Supreme Court of Arbitration are nominated by the
president of the republic and appointed by the Federation
Council.# Lower court federal judges are also appointed by
the president.®2 The Prosecutor-General of the Federation is
appointed and removed by the Federation Council after nom-
ination by the president of the republic.®

The federal Constitutional Court rules on the constitution-
ality of federal laws, as well as on the constitutionality of repub-
lican constitutions, charters, and laws, agreements between
bodies, and

The Court also resolves jurisdictional disputes between

federation international  agreements.
federation bodies, and constitutional complaints on alleged
violations of constitutional rights and freedoms, and interprets
the Constitution.**

The Supreme Court is the highest legal body for civil,
criminal, administrative and other cases.® It monitors lower-
court decision-making, and many of its decisions arise out of
this supervisory function. The Supreme Court also exercises
original jurisdiction over certain cases and serves as an appel-
late court in cases where an intermediate court has acted as a
court of first instance.*

The Supreme Court of Arbitration is the highest judicial
body competent to settle economic disputes and other cases
examined by arbitration courts, to exercise judicial supervision
over their activities and to provide explanations of court pro-
ceedings.¥” The arbitration courts are specialized courts for set-
tling property and commercial disputes between enterprises,
including tax, land and other disputes arising from administra-
tive, financial and other legal relations. The arbitration courts
can consider cases where a litigant is a non-Russian.*8

The Supreme Court of Arbitration of the Russian Federa-
tion acts as a court of first instance for specific categories of
cases, including those involving acts endorsed by the President
of the Russian Federation, the Federation Council and
the State Duma of the Federal Assembly of the Russian Feder-
ation, and the government of the Russian Federation. It also
decides economic disputes between the Russian Federation
and its constituent parts or between constituent parts of the
Russian Federation.*

The ordinary court system is multi-tiered.> The district
courts serve as courts of first instance in all civil and criminal
cases within their territorial jurisdiction except for those mat-
ters reserved for higher-level courts.? Intermediate-level courts

are designated as the courts of the Federation’s constituent

units.? They review district-court decisions and act as courts
of first instance in certain civil and criminal cases. In the
republics, the intermediate courts are known as “supreme
courts.” They are the highest authority on matters of republi-
can law except for those matters within the jurisdiction of
republican constitutional courts (if one has been established in
the particular republic). However, they are subordinate to the
Russian Supreme Court on issues of federal law.>

Russia does not have a separate system of administrative
courts. Complaints about alleged illegality of sub-legislative
governmental acts are heard in the ordinary courts. The
ordinary court system also includes military courts with

specialized jurisdiction.>*

B. STRUCTURE OF TERRITORIAL DIVISIONS

The Russian Federation is divided into 21 autonomous
republics, 49 regions (oblasts), six territories (krays), 10
autonomous provinces (okrugs), two federal cities and one
autonomous oblast.5 Republics have their own constitutions
and legislation, while territories, regions, federal cities,
autonomous regions and areas have their own charters and leg-
islation.> State power in the federal entities of the Russian Fed-
eration is exercised by the organs of state authority formed by
them.” The status of these entities of the Federation may be
changed only with the Federation’s consent.>® Articles 71 and
72 of the constitution establish the exclusive jurisdiction of the
Federation® and the joint jurisdiction of the Federation and its
federal entities,®® with the residual jurisdiction belonging to
the federal entities of the Federation.®! Federal law prevails over
all other acts issued by the entities of the Federation.®2 The
president of the Federation may suspend the acts of a region,
city or territory if they violate the Constitution and federal

laws, international treaties, human rights, and liberties.®3
Regional and local governments

The Constitution guarantees the right to local selt-govern-
ment and allows such a government to operate independently
within the bounds of its authority.** The Constitution does not
specify the structure of local self-government, but instead dele-
gates its formation to its local population.® Local governments
resolve local issues, but may also be invested with certain state
powers, subject to the state’s supervision.®® Local self-government
is exercised through referenda, elections and through elected and
other bodies of local self-government.?’ The rights of local selt-

government can only be restricted in accordance with law.%8

C.SOURCES OF LAW

Domestic sources of law

The legal system of the Russian Federation includes laws and

other regulatory acts of both federal and local government.
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On the federal level, the hierarchy of legal sources is the Con-
stitution, federal constitutional laws, federal laws, resolutions of
the State Duma and the Federation Council, decrees and exec-
utive orders of the president of the Federation, decrees and
orders of the government of the Federation, and administrative
acts of the federal ministries and other federal organs.

The Constitution is the supreme law, has direct eftect, and
is applicable throughout the entire Russian Federation. Laws
and other legal acts adopted by the Russian Federation cannot
contravene the Constitution.®® Laws must be ofticially pub-
lished in order to be eftective.”’ Federal constitutional laws and
federal laws have direct eftect throughout the territory of the
Raussian Federation,”! and federal laws cannot contravene con-
stitutional laws.”2 All other matters are regulated on the local
level.73 In cases of contradiction between federal and local acts,
federal acts prevail unless the matter regulated falls outside the
exclusive jurisdiction of the Federation or the joint jurisdiction
of the Federation and the federal entities.”

On the federal level, the president of the Federation can
issue decrees and executive orders that are binding throughout
the territory of the Federation” so long as they do not contra-
vene the Constitution or federal laws.” The government of the
Russian Federation issues decrees and orders on the basis of the
Constitution, federal laws and presidential decrees,”” which
also are binding throughout the Russian Federation,” but
which may be repealed by the president of the Federation if
they contravene the Constitution, federal laws and the decrees
of the President of the Russian Federation.” The Federation
Council and the State Duma adopt resolutions for matters
falling under their jurisdiction.8 Judicial decisions, especially
decisions of the Constitutional Court, Supreme Court and
Supreme Court of Arbitration, play an increasing role as
sources of law8!

Non-state entities or social organizations such as trade
unions, collective farms, and consumer cooperatives no longer
have much influence in the development of law and policy;
however, Russian legal doctrine vests some of these organiza-
tions with the right to enact “normative legal acts” called local
acts. These acts pertain to all workers and can be adopted for

determinate or indeterminate lengths of time.52
International sources of law

The Constitution changed the status of international treaties
and international law$? so that now ‘commonly recognized
principles and norms of the international law and the interna-
tional treaties of the Russian Federation” are considered an inte-
gral part of the Russian legal system; if an international treaty
conflicts with the Constitution, the international treaty will

apply.3* The Commonwealth of Independent States, despite its

relatively short duration, has generated international treaties and
agreements, decisions of CIS organs, and protocols.®

Russia is a party to the International Covenant on Eco-
nomic, Social and Cultural Rights,%¢ the International
Covenant on Civil and Political Rights®7 and its First Option-
al Protocol, 38 the Convention on the Rights of the Child,? the
Convention on the Elimination of All Forms of Discrimina-
tion Against Women,”* the International Convention for the
Elimination of All Forms of Racial Discrimination,”! and the

European Convention of Human Rights.?

1. Examining Health and

In Russia, 1ssues related to the reproductive health of women

fall under national programs related to health and population.

A.HEALTH LAWS AND POLICIES

The Constitution guarantees to all Russian citizens the right to
medical assistance and health care.” Medical assistance in state
and municipal health care institutions is free of charge, how-
ever as will be described below, this does not mean that all
health care services are available to everyone.”* There are 38
physicians and 95 nurses for every 10,000 inhabitants,” but
their distribution varies greatly throughout the different
regions of the Russian Federation. In the capital city of
Moscow; for example, there are 677 physicians per 10000 resi-
dents, while in the rural region of Ingushetia, only 20.8 physi-
cians per 10000.% Overall, there are 1179 hospital beds per
10000 inhabitants, but for rural areas the ratio drops substan-
tially to 70.8 beds per 10000 inhabitants. In addition, the num-
ber of multi-specialty health care centers (polyclinics) devoted
to caring for the rural population shows steady decreases”” as
does that of clinics devoted to reproductive health matters.
From 1991 to 1995, the number of special clinics for women
(gynecological consultations) declined by half. Maternity
homes and childrens clinics have been closing at a much high-
er rate; there was only one-fourth the number of these insti-
tutions in 1995 that there had been in 1991.%8 Even the relatively
good ratio of hospital beds to inhabitants is deceptive. Since
1991, the lack of financing and continual budget deficits has
meant that those who cannot pay for medical treatment go
without it, as it is necessary to come up with the money to
procure instruments and medication. Patients usually must
bring all necessary supplies — medicine, clothes and food —

for their hospitalization.”
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Objectives of the health policies
The Constitution of the Russian Federation directs the state

to “encourage activities contributing to improving the individ-
ual’s health, to the development of physical culture and sport,
and to ecological, sanitary and epidemiologic welfare.”190 In an
effort to realize its commitment to public health, the legislature
passed the “Fundamentals of Legislation on Public Health
Care” (Fundamentals) in 1993.190 All of the previous legislation
and other normative actions are codified in the Fundamentals.
Its objective is to guarantee the right to healthcare, to public
health, and to medical and social assistance; the Fundamentals
also assigns responsibility for these objectives to the appropri-
ate state and private authorities. 102

The Fundamentals establishes a tripartite system for deliv-
ering public health services, divided among the state, munici-
pal, and private sectors. The overall duty of supervising and
implementing national health programs is vested in the Feder-
al Ministry of Health, which cooperates with various compo-
nent agencies of the Russian Federation. Municipal
administrations directly supervise public health agencies and
institutions. ! Private services are offered in conjunction with
state and local ones.

The Russian health care system is undergoing a transition
from one fully financed by the state to one of mixed state and
private financing.'* The principal objectives of this financial
reform are set forth in a 1993 policy paper entitled, “Proposal
on developing the health care system and medical science.”1%5
The Proposal consists of fourteen articles which connect
the declining birth rate and overall aging of Russias population
to the consequences for the health care system and pharma-
ceutical industry.

Implementing agencies

The Ministry of Health is the principal implementing
agency of Russias health care system. The state public health
system also includes the Ministries of Health of the republics of
the Russian Federation; administrative organs of public health
of the autonomous regions, autonomous areas, krays, regions,
and the cities of Moscow and St. Petersburg; the Russian Acad-
emy of Medical Science; the State Committee of Sanitary-
Epidemiological Inspection; and all other medical institutions
located on state property. 106

The municipal public health system includes municipal
administrative organs and medical, preventative, and research
institutions, pharmacies, offices of forensic experts, and other
medical institutions that carry out their activities on municipal
property. These organs are responsible for the sanitary-hygien-
ic education of the population, accessibility of medical care,

development of a municipal health care network, and quality

control. Their jurisdiction is over both the municipal system

and over private practices. 107
Infrastructuve of health services

Health care in Russia consists of federal, municipal, and pri-
vate health care systems. The federal health care system includes
public health institutions to prevent and treat epidemic diseases
and to provide primary health care for women and children,
among others. It also encompasses the medical education and
research infrastructure, the pharmaceutical industry, rest homes
and sanatoriums and compulsory medical insurance. Primary
health care includes polyclinics, womenss clinics or gynecologi-
cal consultation offices, sanitary-epidemiological stations,
maternity homes, ambulance services and specialized services
for industrial workers.!8 As of 1995, the Ministry of Health
sponsored 10,280 health centers, 1,601 hospitals, 6,107 polyclin-
ics, 938 dental clinics, and 413 ambulance stations. There are 47
universities, seven continuing medical education institutes, 450
colleges and 87 research institutes that train medical profession-
als.19 In 1998, in addition to 682,000 physicians, Russia had 1.6
million medical assistants and nurses, 11,200 hospitals, 21,900
medical institutions providing outpatient services, 15400 mater-
nity/gynecological consultation oftices, childrens polyclinics,
outpatient departments and institutions with maternity centers
and children’s sections, and 45,100 medical and obstetrical sta-
tions. !0 In 1995, there were only 491 family practitioners.!!! In
1997, there were 38000 gynecologists in Russia (49 per 10000
women). 2 All municipal and private health care entities must
be licensed by the state.!3

Cost of health services

The Constitution guarantees free health care, dispensed by
the state and municipal health care systems, to all Russian Fed-
eration citizens. However not everyone is entitled to free
health care. Even during Soviet times, when health care ser-
vices were underwritten by the state, these services were not
available to everyone. Health care services and providers were
unevenly distributed. The majority of individuals could only
receive treatment in the areas in which they resided (the noto-
rious propiska system). They could not change the doctor to
whom they were assigned or get treatment from a different
clinic. Special health services existed for the elites (nomenklafis-
). With the demise of the Soviet Union, the availability and
financing of the health care system now comes from a variety
of sources—primarily the state budget, health insurance, and
other public and private contributors.!™* The sources of revenue
are detailed in the Fundamentals and in the law on “Medical
Insurance of the Citizens of the Russian Federation” (Medical

Insurance Law).15
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Allocations from the state budget, meanwhile, do not meet
the needs of the Ministry of Health. In 1996, for instance, the
Ministry of Health asked for 239 billion rubles, but the Min-
istry of Finance approved only 46 billion rubles, less than 20%
of the requested sum. The system of mandatory health insur-
ance is supposed to be financed by a new tax of 3.6% on the
salaries paid by enterprises and organizations plus payments
from local government administrations for insuring non-
working citizens. !0 This fund is managed by the Federal Med-
ical Insurance Fund, with offices all over Russia. There are
certain conditions attached to insurance pay-outs. For exam-
ple, in order to enjoy 100% medical coverage, a person must be
employed for at least eight years or have three or more depen-
dent children.”

Compulsory medical insurance for all Russian citizens was
supposed to be implemented starting on October 1,1991,118 but
this did not happen for economic and organizational reasons.
The 1991 Medical Insurance Law was supplemented by the
1993 “List of Services Guaranteed by the System of Social
Insurance.”" Under the law and its supplement, all covered
services are basic.!20 There is a system of annual health exami-
nations for Russian citizens. Family planning materials — birth
control pills and ITUDs — and counseling are provided free of
charge.12! Pensioners, war veterans, and the disabled are also
eligible for free medical care.'22 Primary health care in Russia
includes special health care for workers employed in heavy state
industries.123

There are still limitations to health care insurance coverage.
Health insurance only covers expenses for medical services
provided in the city or the region where the person lives.!2* In
other cases, only ambulance services are free of charge. There
are several companies offering voluntary supplemental medical
insurance that covers more medical services, but premiums are
costly. Furthermore, a number of medical services beyond
basic, medically necessary services are not covered.!?> State
support for abortion has been significantly reduced; the basic
program of medical insurance does not fully cover expenses
for abortion upon request.!26 The Ministry of Health classifies
abortion in three categories: abortion upon request, abortion
for medical reasons, and abortion for social reasons: eight out
of 10 abortions are classified as “abortion upon request.”

Regulation of health care providers

Health care providers include doctors, dentists, and nurses
trained at 47 state medical and pharmaceutical educational estab-
lishments, including 15 universities, 28 academies, five institutes,
and 13 medical departments of universities within the system of
the Ministry of Education. Since 1992, eight private medical col-

leges and departments have also received state licenses.!27

According to the Fundamentals, a medical doctor must
have a degree from a medical university or college. Additional
qualifications, such as specialized diplomas, certificates, and
licenses are necessary to practice in certain areas.!28 As an
undergraduate in medicine, a student can get training in seven
main specialties: family medicine, curative medicine, pediatrics,
dentistry, hygiene, sanitation, and epidemiology. Medical stu-
dents receive their diplomas after six years of study and passing
through the attestation commission, which consists of oral and
written exams on the theory and practice of medicine.2? Post-
graduate internships (internatura) last for one year and in-depth
specialized residencies (ordinatua) take two to three years. There
are also PhD studies as well as special training courses. 3

There are four academies, three continuing education train-
ing institutes, and 48 departments that ofter post-graduate
courses. To maintain the level of care provided to Russians, the
Ministry of Health introduced a continuing education exam-
ination for the medical profession, and annually 150,000 doctors
take post-graduate training, 3! Every five years medical profes-
sionals have to pass an “attestation,”’132 that is, a series of theo-
retical and practical exams. Physicians receive special
qualifications upon passing the attestation.

The Fundamentals established, for the first time in Russia,
independent professional medical and pharmaceutical associa-
tions. These associations have the right to participate in the
elaboration and implementation of principles of professional
ethics, in the development of quality standards, in the licens-
ing of medical activities, in the examination of professions, in
the certification of specialists, and in the resolution of disputes

regarding salaries and payments.!3
Patients’ rights

Patients’ rights are secured by several laws. The Fundamentals
guarantees health protection to all citizens regardless of sex,
race, nationality, language, social status, position, place of resi-
dence, religious belief or association.’3* Special protection is
given to particular groups, including families,’> pregnant
women and mothers,3® minors,'3 military servants,’3 the
elderly™ and disabled people,!*0 people in emergency situa-
tions, ! and prison inmates. 42

Health care for non-citizens of the Russian Federation is
guaranteed under applicable international treaties between
Russia and various nations. Refugees have access to the same
health services as Russian citizens.

The Fundamentals guarantees that a patient must be treat-
ed with human dignity and respect. The patient has the right
to choose his or her own doctor. The patient has the right to a
diagnosis, to a consultation upon request, to pain relief, and to

confidentiality when consulting a physician or health care
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provider for medical advice.#* A patient has the right to refuse
medical interventions;¥ medical interventions can only be
performed after informed consent is obtained.#¢ Exceptions
are made for socially dangerous individuals, individuals with
diseases that present a hazard to others, or for people with a
mental disability."¥” A patient has the right to information on
the rights and duties of health care and medical professionals,
and has the right to control with whom information on his or
her condition is shared, or to whom it is transferred.!#8 Finally,
a patient has the right to consult a lawyer or a priest.!* There
is the right to receive all information that might impact one’s
health, such as information about epidemic diseases, through
the local authorities and mass media.!>" Information about a
patient’s illness, diagnosis and treatment is confidential.!s!
Exceptions are that public health institutions must report
information about a citizens illness if potential impact on pub-
lic health requires it, or if police or judicial bodies request it.152

The Fundamentals also addresses issues of medical mal-
practice. Patients can complain about violations of their rights
to the administrator or other officials of the medical institution,
to medical associations and licensing commissions, and in
court.’33 Damages caused to the health of a person by medical
or pharmaceutical workers must be compensated in accor-
dance with the Civil Code.’* The court decides the amount
and type of compensation,’® and compensation does not
exonerate medical or pharmaceutical personnel from discipli-
nary, administrative, or criminal liability.’> Possible sanctions
range from a fine to imprisonment. The court can also deprive
a person of the right to be engaged in the medical profession for

a term of one to five years.!5

B. POPULATION POLICY

Depopulation is a problem in Russia. The birth rate is extreme-
Iy low; at 964 per 1000 people in 1999, and children under 15
years of age represent only 19% of the population. 58 Most com-
mentators attribute the dramatic decline of population growth
to the social and economic changes taking place in Russia since
1985.1% In addition to low birth rates, there are high death rates,
decreasing immigration and an aging population.

There has also been a demoralizing drop in life expectancy.
In 1999, the average life expectancy at birth was an average of
65.12 years for the total population, with 588 years for men and
717 years for women!% — below the level of the mid-1950s.16!
But between 1978 and 1998, the average life expectancy at birth
did not change much: 62 years for men and 73 years for
women in 1978, compared to 61 years for men and 73 years for
women in 1998.162 In 1999, Russias population took its largest
drop in the post-Soviet era. The latest population figure counts
145.3 million, down by 0.5% from 1464 million in 1999 and

0.2% in the first four months of 2000.13 According to
expert estimates, Russias population will continue to decline in
the future. 164

As a consequence of these developments, Russias popula-
tion policy might be described as pronatalist. Maternity leaves
from work for all women are covered by the state.!6> Addition-
al benefits accrue to women who have more than three chil-
dren.1¢ In reality, most of these benefits are illusory as the
value of the ruble is very depressed and/or the government is
unable to provide them. Indicative of a pronatalist policy is the
reported pressure gynecologists working in the state clinics for
women (so called “gynecological consultations”) are under to
convince women seeking abortions to carry the pregnancies
to term; the quality of the gynecologists’ work is evaluated on
the number of pregnant women registered and monitored in

their service. 167

C. FAMILY PLANNING

Government delivery of family planning services

There are several sources of regulations relating to family plan-
ning services in Russia. The Constitution guarantees state pro-
tection of motherhood and childhood.18 The Fundamentals
guarantees free advice on family planning issues, medico-
genetic diagnostics, and medical and psychological aspects of
family relations.'®?

At the moment, there is no comprehensive reproductive
health policy, although there are attempts at creating one. For
example, there is some interest in introducing in the Russian
Parliament in 2000 a draft law “On Reproductive Rights of
the Citizens and Guarantees of Their Provision.” It would
comprehensively regulate all reproductive health services
throughout Russia and ensure universal accessibility. Some
comprehensive regional policies do exist: the Ivanovsky region
was the first to adopt a law entitled “On Rights and Gurantees
of Citizens on Family-Creation and Maintaining Its
Health.”70 On the federal level, a 1991 Ministry of Health
directive ordered family planning services to be provided at
centers of family planning and reproductive health.”! Due to
financial limitations, however, these services have only been
made partially available. There is also a federal “Proposal for
Protecting Reproductive Health.” It would define broad state
policy in this area, including the improvement of the organi-
zation of health care and medicine, training and advanced
training of medical personnel, and information support in the
field of reproductive health and research.2

There were two specific programs in health protection, and
in the prevention and reduction of abortions, illness and the
death rate; they were the federal target programs “Family Plan-
ning” and “Safe Maternity,” in effect from 1994 to 1998, and
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now defunct. The “Family Planning” program had been part
of the presidential program called “Children of Russia.” ™ The
program’s main goals were to create a system of family planning
services in Russia and establish the legal framework for their
activities; train medical professionals, teachers and social work-
ers working in family planning centers; meet the population’s
need for contraceptives; and create an information system that
would provide the population with up-to-date information on
sexual and reproductive matters. Since 1994, 36.9 billion rubles
were spent on the state program for family planning,. In 1994,
214 family planning centers were opened, accounting for 41%
of the budget set for this program, while in 1995, planning cen-
ters made up 11% of the budget. The “Family Planning” pro-
gram was quite effective in helping to promote contraceptive
use — 1n 1994, 42% of the budget was used for purchase of oral
contraceptives, and in 1995 that percentage was up to 63%.17
The number of abortions declined by 29% in the four years the
program was active.0 Despite its effectiveness, the program
was dropped from the state budget in 1998. Because of
the reduction of funding, a number of regions have no
funding sources for family planning and reproductive health

programs. 77
Services provided by NGOs/private sector

Because government support for family planning has been
unreliable, NGOs have been supplementing the governmental
services. Today there are several NGOs working in the field
of reproductive health, along with governmental and non-
governmental funders and pharmaceutical companies. One is
the Russian Family Planning Association (RFPA), an Interna-
tional Planned Parenthood Federation affiliate, founded in 1991
with the approval of the Russian Federation government. Its
mission is to develop public support for family planning and to

promote family planning methods and reproductive health.!7s

D. CONTRACEPTION

Since the transition to a more open society, access to informa-
tion and materials related to contraception has improved. More
then 50% of women reported in 1992 and 1993 that they used
traditional methods of contraception, such as coitus interruptus or
the rhythm method, to limit their family’s size; 187% of
women reported using modern contraceptives such as the pill,
and 20% of women reported no use of contraception.”?

In 1996, 77.7% of all sexually active Russian women surveyed
in Ivanovo reported the use of contraception — 60.3% using
modern contraceptives and only 174% employing traditional
methods. Of those using modern methods, 35.2% used the
IUD, 12.8% used condoms, 86% used oral birth control pills,
2.2% of the women were sterilized, 1.3% used barrier methods,

0.2% used the “morning after pills,” 0.1% used a combination of

methods, and 0.2% used other methods.80 Use of female con-
doms is not widespread, nor are they sold in Russia.

Only contraceptives that are registered by the Ministry of
Health may be used in Russia, and the following contraceptive
methods are currently registered: monophase, two-phase, and
three-phase combined oral contraceptives; oral contraceptives
with progestin (for continual use); Depo-provera and Nor-
plant for injections; IUDs; vaginal contraception; and Postinor
for emergency contraception.!! Virtually no oral contracep-
tives are manufactured in Russia. The Ministry of Health pur-
chases contraception from private pharmaceutical companies,
which import most of their ofterings. The country also receives
them as a part of humanitarian aid. The availability of contra-
ceptives is not reliable, as it depends upon budget resources,
legislation, taxation, and foreign manufacturers. The Ministry
of Health purchases approximately 13-17 million oral contra-
ceptives, which covers the demand of only 3-5% of women in
Russia.’82 Compared to the monthly minimum wage of 83
rubles (USD $300), the cost of contraception is very high.183
For example, oral contraceptives cost about USD $80-100 per
year, Depo-Provera injections run around USD $100 annual-
ly, and an average cost of abortion 1s USD $230.184 Contracep-
tives are legally available only with a medical prescription.
However, a 1995 study of pharmacies in the city of Ekaterin-
burg demonstrated that only three out of 10 oral contraceptive

purchases were made with written medical prescription. 185
Legal status of contraceptives

Only contraceptives that are registered by the Ministry of
Health may be used in Russia, as already mentioned, and con-
traception is in theory only available with a medical prescription.

Regulation of information on contraception

A presidential edict proposed a system for dissemination of
up-to-date information on sexual and reproductive issues. 860
Pursuant to the order, the RFPA, the Ministry of Health and
some international organizations have conducted public edu-
cation campaigns, including radio spots, TV commercials, and
special films for adolescents on modern contraception meth-
ods. A number of programs have been initiated and conduct-
ed on a regional level as well.

Despite these activities, a patriarchal, traditional mindset
prevails on matters of sexual relations. Women are considered
to be solely responsible for birth control. While women’s
“right” to choose is commendable, most women do not feel
free to discuss contraception with their partners. N. Vaganov
(1995) reports that only 32.6% of men discuss means of con-
traception with their partners, while 22.2% consider it purely
as “women’s business.” 87 Male involvement and participation

in family planning decisions is neither equal nor shared.
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E. ABORTION

In 1994, there were 3.1 million registered abortions, which is
two times greater than the number of live births. There are
834 abortions per 1,000 women.!88 However, the number of
abortions is declining, According to the official statistics, there
was a 23% reduction over the period of 1992-1996: 235 abor-
tions for every 100 births in 1993 and 203 in 1996; the number
of abortions per 1000 women (15-49 years old) was respec-
tively 88 and 70. The reduction in the number of abortions
was mainly due to an increase in the number of women using
modern means of contraception.!s?

Mini-abortion is officially considered a “regulation of men-
strual cycle by vacuum aspiration” and is defined as an induced
abortion. Vacuum aspiration is performed between 20 days,
but no later than eight weeks, after the last expected menstru-
ation.” Despite the common name of “mini-abortions,” this
type of abortion is not incorporated into the ofticial statistics.!!
The Ministry of Health has not legalized RU-486.

Legal status of abortion

The Fundamentals is the main law regulating a woman'’s
right to abortion.’2 Termination of pregnancy is legal upon
request up to the 12th week of pregnancy from presumed con-
ception. An abortion performed for medical reasons is legal at
any point in the pregnancy. In case of pregnancies up to 22
weeks, it is legal if the woman has valid social reasons.!”> The
Ministry of Health order has defined “social reasons” as fol-
lows: the illness of the husband; the death of the husband;
imprisonment of either wife or husband; unemployment of
wife or husband; loss or restriction of parental rights due to
court order; the woman’s marital status; criminal origin of the
pregnancy; inadequacy of living space; womans status
as migrant or forced migrant; existence of three or more
children; disability of a child; or income below the regional
poverty line. 194

Requirements for obtaining legal abortion

Induced abortions should be performed only in licensed
clinics, by trained medical practitioners.’> As already discussed,
a woman may obtain an abortion within the time limits estab-
lished by law.

Policies regarding abortion

The large-scale provision of early safe abortion (mini-abor-
tions) began in the early 1980s, and in 1988 the Ministry of
Health of Russia legalized the performance of commercial
induced abortions.!® Since 1991, commercial gynecology clin-

ics provide abortion services with state financing, V7

Government funding of abortion services

Abortion may be legal, but the introduction of the social
insurance system in Russia has in fact restricted women's abil-
ity to choose to terminate their pregnancies. Abortion upon
request is not funded by basic medical insurance. However,
abortion as a medical service was supposed to be covered by
municipal funds. In fact, it is difficult for women to get cover-
age. Moreover, the Ministry of Health stressed in a letter to the
concerned authorities that all abortion services including mini-
abortions and abortions for social and medical reasons should
be covered by municipal funds. To date, the situation has
remained ambiguous. Abortion can be free in state facilities,
but even there, women must pay for anesthesia. The cost of
abortion varies greatly across Russia, ranging from free to very
expensive; mini-abortions are less likely to require out-of-
pocket payment than conventional abortions.!” Most women
choose private clinics where the standard of hygiene is rigorous
and the standard of care is much more humane; however,
women must pay for these services, and the average cost of an
abortion is USD $230.199

Penalties for abortion

Punishment for the illegal termination of pregnancy is reg-
ulated by the Criminal Code. An abortion performed by an
unauthorized individual without medical education is punish-
able by a fine, and mandatory community work of 100 to 240
hours, up to one year.2 Repeat offenders may be imprisoned
for up to two years. Should an abortion performed by an unau-
thorized individual result in the impairment of the woman'’s
health or loss of life, the general Criminal Code provisions for
assault and murder would apply. When a physician performs an
illegal abortion that leads to serious health consequences or the
death of the woman, the penalty can include suspension from

medical practice for up to three years.2"!
Regulation of abortion information

There is no restriction on advertisement of abortion.
Advertisements for private, commercial clinics can be found in
many newspapers and women's journals.

Conclusions

While there is concern over the high rate of abortion, there
remains a need to establish the actual rate through reliable sta-
tistics. For example, off-clinic abortions, which begin outside
of a clinic (for example, self-induced), are excluded from the
total number of induced abortions, and are registered as “spon-
taneous.” Methods of cooking the figures to show a decline in
the number of induced abortions by “transferring” clandestine
induced abortion into the category of abortion with undeter-
mined cause 1s commonplace.292 In other words, there is rea-

son to suspect that there is a continued high rate of abortion.
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Conversely, it has been established that the program on
family planning did reduce the number of abortions while
increasing the use of contraceptives. The lack of federal financ-
ing for family planning and the dire economic situation since
August 1998, however, has meant an end to that program. One
result has been an increase in the number of abortions in the
first half of 1999203 The relative price of contraceptives, more-
over, has increased due to the devaluation of the ruble.

One alarming development has been the growing influence
of religion over the exercise of women’s reproductive autonomy.
In Russia there is an official separation of church and the
state.204 The majority of believers belong to the Russian Ortho-
dox Church.2%> Within the Russian Orthodox perspective, the
tendency is to view abortion as murder of an unborn child.
There are anti-choice associations ofticially connected to the
Orthodox Church.200 Gaining in popularity since the early
1990s, these organizations distribute printed materials, lecture at
schools and hospitals, teach in medical schools, and stage public
events.2” Some organizations receive financial and other sup-

port from US. based anti-choice groups.

F. STERILIZATION

Medical sterilization is permitted for those older than 35, for
those who have two or more children, or for those who have
medical reasons (determined by the Ministry of Health). Non-
surgical sterilization may be performed in licensed state facili-
ties. The Criminal Code punishes illegally performed
sterilizations.208

Voluntary surgical contraceptive sterilization became legal
in the early 1990s. Before that, starting in the 1930s, voluntary
surgical contraceptive sterilization was strictly illegal by Order
of Narcomzdrav of the USSR, “On the Prohibition of Cutting
or Ablation of the Healthy Fallopian Tubes of the Uterus.”20?
Between the end of the 1930s and the early 1990s, this method
of contraception was not officially performed, although
operations obtained by payment or through an “acquaintance”
did occur.

The 1990 order of the Ministry of Health permitted steril-
ization for contraceptive purposes, but on the whole it was very
restrictive, allowing voluntary surgical contraceptive steriliza-
tion only in limited cases. For a woman to obtain a voluntary
sterilization, she must have had three or more children in the
family, or be 30 years old or older with two children. Other
indicators included: repeated caesarian sections, an injury to
the uterus after a removal of fibroids, any evidence of uterine
cancer, any blood disease, any mental disorder.2'0 When this
order proved to be too restrictive, a new 1993 order was pub-
lished.2!! The 1993 Order officially declared its goal to be “the
protection of public health, realization of rights for specialized

medical treatments, and decreasing number of abortions and
post-abortion mortality.”

The 1993 order permitted sterilization, understood as a per-
manent method of contraception, as long as the written
informed consent of the woman or man was obtained. Addi-
tionally, the individual seeking sterilization had to be over 35
years of age or have at least two children. The age and child
requirement could be overcome, however, if there were med-
ical indications for the sterilization.?!2 The choice of contra-
ceptive sterilization remains a rare one. In the years for which
there are reported statistics, 0.3% of all women of reproductive
age in Russia chose this method.2!3

However, sterilization for medical reasons is permitted more
generally. Individuals with mental disabilities, for example, can
be sterilized. In such instances, the consent of the patient may
be substituted with that of the physician.24

G. HIV/AIDS AND SEXUALLY TRANSMISSIBLE
INFECTIONS (STIs)

Prevalence of HIV/AIDS and STIs

For the Russian Federation 1999 has been the worst year since
HIV infection rates have been tracked. Nearly half of all cases
were reported in the first nine months 0f 1999 alone. The virus
seems to have been recently introduced into networks of intra-
venous (IV) drug users in Russian metropolitan areas and
smaller provincial cities where HIV was previously unknown.
In Moscow, more than 2,700 cases of HIV were reported in the
first nine months of 1999, representing three times as many
as in all previous years combined. In the towns and cities
around Moscow, more than five times as many infections were
reported in the first nine months of 1999 as in all other
years combined.2!5

Given the illegality of IV drug use, there are no accurate fig-
ures for HIV transmission rates. Sexually transmissible infec-
tions (STIs) such as syphilis and gonorrhea are indicators for
HIV transmission and these rates suggest that many IV users
have unprotected sex. An outreach service providing support
and clean needles for drug users in St. Petersburg reported that
10% of 1,800 clients tested positive for syphilis. Among 100
female drug users who make a living as sex workers and who
attended the outreach service, 32% had syphilis.216

Preliminary studies suggest that IV drug use is becoming
prevalent among unemployed young people in many of the
industrial cities of the Russian Federation and can be found
even among schoolchildren. The St. Petersburg outreach pro-
gram reported clients as young as 12, with the percentage of
clients aged 14 or less rising from 0.1% in 1997 to 2% in the first
quarter of 1999217
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The majority of HIV-positive people are between the ages
of 20 and 40.218 According to the data supplied by the Russian
Center for Prophilaxy and Averting AIDS, as of January 1,1999,
10,952 persons registered as infected with HIV, out of which
357 persons were ill with AIDS. There were 450 children
infected with the virus, out of which 115 were ill with AIDS.21
In 1987, there were no reported cases of HIV. In 1988, there
were 23; in 1989, the number increased to 69, in 1990 to 337,
and in 1991 to 440. In 1992, there were 521 HIV-positive cases;
in 1993 there were 712, in 1994 there were 863, in 1995 there
were 1,060, in 1996 there were 2459, in 1997 there were 6,926,
and in 1998 there were 9863.220

Laws affecting HIV/AIDS and STIs

A 1993 federal program to prevent the spread of AIDS in the
Russian Federation (AIDS Control) takes preventative steps to
address “sexual and blood transmission of AIDS; diagnosis,
treatment, and screening; legal and social safeguards;
refinement of the epidemiological oversight system; research
on the AIDS problem and furnishing of information
and personnel.”22!

In 1996, another federal program was adopted to further
slow the spread of HIV and AIDS for the period 1996 to
2000.222 This program provides legal support for measures for
the prevention and control of HIV infection; development of
a system of information dissemination to the public on ways to
prevent HIV transmission; improved epidemiological over-
sight; improved technical handling of blood and tissue prepa-
rations; improved diagnosis and treatment of HIV; social
protection for HIV-positive persons and their family members
and for individuals subject to the risk of infection during the
performance of their duties; and cooperation with interna-
tional organizations. The program stresses the need to improve
sex education, to target high-risk groups, to accommodate the
needs of infected children, to ensure adequate health insur-
ance, and to sponsor more research. Recently, the Russian
Ministry of Health has issued an order setting up special cen-
ters in different cities for pregnant women and children who

are HIV-positive.223
DPolicies on prevention and treatment of HIVIAIDS and ST1Is

The “Law on the Prevention of the Spread in the Russian
Federation of the Disease Caused by the Human Immunode-
ficiency Virus (HIV)” was passed in 1995.22 It guarantees
respect for the rights and freedoms of HIV-positive Russian
citizens. It also requires compulsory testing of blood, tissue and
organ donors, and persons working in certain professions or in
certain activities.2? It requires foreigners and stateless persons
residing in the Russian Federation for more than three months

to present a certificate confirming that they are not HIV-pos-

itive.22¢ Finally, it guarantees the right of HIV-positive individ-
uals to medical care and to financial compensation for damage
caused to their health as a result of medical negligence while
undergoing medical treatment.2?’ Voluntary medical testing
may be carried out on an anonymous basis.228 A presidential
decree provides for social aid to children being raised by single
mothers, the exact amount of which is dependent upon the age
of the child and situation of the mother; an additional amount
1s allocated to children suffering from AIDS.22

The Criminal Code punishes the knowing transmission of
HIV. A person who is aware of her or his illness, and infects
another may be punished by imprisonment of up to five years.
If the person infects two or more individuals, or someone
under the age of 14, the prison term is up to eight years. HIV
infection which results from medical malpractice is punishable
by imprisonment of up to five years, or by the loss of the med-
ical, nursing or other professional license for up to three
years.230 A person who marries and conceals from the spouse
his or her venereal disease or HIV infection can have the mar-

riage annulled by the spouse’s petition to the court.2!

. Understanding
the Exercise of
Reproductive Rights:

A.LEGAL GUARANTEES OF GENDER
EQUALITY/NON-DISCRIMINATION

The Russian Constitution guarantees equal rights, liberties and
opportunities for men and women.22 Motherhood and child-
hood are protected by the Constitution,?3 the Fundamen-
tals,234 and the Labor Code.2% Guarantees for motherhood
include free medical care, welfare, and work leaves for all preg-
nant women. There are a number of documents that specifi-
cally address the status of women in Russia: the decree of the
president of the Russian Federation No. 337 from March 4,
1993, “On the Primary Goals of the State Policy in respect to
Women,” was intended to improve womens participation in
state policy and in public organizations;23 the decree of the
government of the Russian Federation No. 6 from January 8,
1996, “Proposal on the Improvement of Position of Women in
the Russian Federation,” defines general strategy and priorities
for the state policy with respect to women’s equal rights and
liberties within the constitutional framework. It addresses
womens political participation at all levels and enables the
establishment of commissions for women, family and children

under the president of the Federation and government offices.
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Its goals are to provide equal opportunities for women in the
labor market, to protect women’ health, and to reduce vio-

lence against women (prostitution, rape, domestic violence).23

B. CIVIL RIGHTS WITHIN MARRIAGE

The absolute number of marriages has continually declined
since 1992: from 1.05 million in 1992 to 848,300 in 1998, which
represents a drop from 71 to 58 marriages per 1000 people. The
same is true about divorces: from 639,200 in 1992 to 501400 in
1999, a drop of 4.3 to 34 divorces per 1,000 people.238

Marriage laws

Marriage is regulated by the Family Code of the Russian
Federation. A marriage is valid only when it is officially regis-
tered in the appropriate governmental office.2% Marriage is
based on the principle of equality between the spouses and
mutual decision-making concerning the raising of children.2+0
Mutual consent is required for marriage.2! The minimum age
allowed for a first marriage for both men and women is 18. 22
In certain cases, an official may permit marriage for someone
aged 1628

Under the law, religious ceremonies do not legally validate
a marriage. A civil ceremony 1s both necessary and sufficient.
However, the Russian Constitution stipulates that all family
matters fall within the joint competence of the Russian Feder-
ation and its regional entities (oblasts).2** The Family Code sets
out that family legislation consists of this Code, other federal
laws adopted in accordance with the Code, and the laws of the
Russian Federation oblasts. The Russian Federation oblasts are
competent to adopt laws on matters which expressly fall with-
in their competence in accordance with the Code and on mat-
ters which are not covered by the Code.2% Thus, in Ingushetia
— a region in Russia where many inhabitants are Muslim —
a law allowing polygamy was adopted; in the region of
Bashkiria, such a law was discussed two years ago but was not
adopted.2* The Ingushetia law legalizing polygamy, however,
contradicts federal legislation and s likely invalid, although it
has not yet been challenged.2¥

Divorce and custody laws

Divorce, like marriage, is regulated by the Family Code.
Divorce 1s defined as the termination of marriage during the
lives of the spouses.?*® One of the spouses must demand a
divorce.2® The marriage registration bureau may approve
divorces in cases where the spouses’ consent is mutual and they
have no children under 16 years 0ld.250 If a law court has pro-
nounced one of the spouses mentally incompetent, missing, or
imprisoned for more than three years, the marriage registration
bureau can also approve the divorce, even if there are children
less than 16 years old.?! In cases where the parties consent to

the divorce, there are no inquiries into their reasons, and a

divorce is granted as a matter of course.22 In all other cases a
court of law presides over the divorce.2 A court may end a
marriage at the unilateral request of one spouse if it can be
proven that there are irreconcilable differences.?5* A husband,
however, may not divorce his wife when she is pregnant, or for

up to one year after the child is born.2%
Property

All property that was acquired during the marriage is con-
sidered to be mutual property. Mutual property is usually
divided evenly between the spouses, subject to maintenance
and child support duties. A spouse who has worked inside
of the home, and raised the children, is considered to have
contributed to the mutual property of the couple.?5¢ Property
that belonged to one of the spouses before the marriage, or was
given as a gift during the marriage, is considered to be his or
her individual property. 257 Individual items (such as clothing,
but not including jewelry) purchased during the marriage are
also considered to be individual property of the spouse who

uses them.258
Maintenance

In case of a divorce, a spouse may obtain maintenance from
the other spouse under certain circumstances: a) if the wife is
pregnant, she is entitled to maintenance for the first three years
after the birth of their common child; b) either spouse who
takes care of their disabled child is entitled to maintenance until
the child is 18 years old; c) either spouse who was unable to
work during the marriage and continues to be unable may
receive maintenance for one year after the divorce; d) either
spouse who reaches retirement age within five years after the
divorce and is in need may receive maintenance if the marriage

was of long duration.2%
Child custody
With respect to child custody and support, the Family

Code prevails upon the divorcing couple to come to a mutual
agreement.200 Where they are unable, the court establishes a
custody, visitation, and support schedule.20! The Family Code
also establishes the presumption that a child born to a woman
while she was the lawful wife of a specified man is the child of
that man, provided that the child was born within 300 days of
the divorce.262 It is common practice that courts routinely

grant custody to the mother.

B. ECONOMIC AND SOCIAL RIGHTS

Property rights

The right to property is guaranteed by the Constitution?03 and
is regulated by the Civil Code of the Russian Federation.204 The
Civil Code does not explicitly specify that women have
the right to property, but it is presumed that the constitutional
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guarantee of equality before the law and non-discrimination
on the basis of gender prohibits discrimination against women
with respect to property.26>

The Family Code of the Russian Federation explicitly pro-
vides that spouses shall have equal access to property jointly
acquired during marriage and that assets acquired jointly shall
be distributed equitably upon dissolution of marriage.2¢ Inher-

itance law is equally gender-neutral.
Labor rights

There are 349 million working women in Russia, and they
constitute half of the active workforce. Since the transition to a
market economy, however, women have been discriminated
against in the labor market. Overall, women earn one-third
less than men for comparable work. The number of unem-
ployed women has increased both absolutely and in compari-
son to men. At the end of 1998 there were 1.25 million
unemployed women in Russia, which constitutes 64.6% of all
the unemployed.267

Of the total employed population, 22.7 percent of women
have a university or professional education, and 384 percent
have secondary professional education.268 Women predomi-
nate in certain fields, such as biology, agricultural sciences, pub-
lic health, education, finance and banking, and administrative
services.2®” Since 1995 there has been a decrease of the number
of women employed in state heavy industries. The number of
women employed in traditionally male-dominated fields (small
and family business, management, marketing), however, did
increase.2’0

All the citizens of the Russian Federation have a constitu-
tional right to work, to choose their activity, and their profes-
sion.2”! Moreover, several legislative documents, principally the
governmental regulation, “On the Improvement of the Posi-
tion of Women in the Russian Federation,”272 were put into
effect to improve womens position in the labor market, and to
maintain and provide equal rights and opportunities.

In 1997 Russia ratified the International Labor Organization
(ILO) Convention No. 156, “Equal Treatment and Opportuni-
ties for Working Men and Women: Working People with Fam-
ily Duties,” which prompted a number of changes and
additions to the Labor Code.?” In 1997, the Target Program of
Promoting the Employment of the Russian Population for
1998-2000 covered specific activities and measures to assist
women’s employment and the development of enterprises to
provide social services to women who find themselves in dif-
ficult situations, such as crisis centers.2”

The Labor Code guarantees equal rights to all citizens
regardless of gender when applying for work.2> However, the

Code extends certain labor protections to women. The Labor

Code prohibits employers from either reducing a pregnant
womans salary or firing her.2’0 Pregnant women also have the
right to change the nature of their job to one that is “less diffi-
cult and not harmful to their health, while maintaining the
average salary of their previous work.”277 Night work, overtime,
and business trips are prohibited for pregnant women and for
women with children under three years of age.2’8 According to
the Russian legislation, women have a right to fully paid mater-
nity leave after childbirth. This leave consists of 70 days before
and 70 days after delivery (80 days in case of complications dur-
ing delivery).2”? Moreover, the federal law “On State Welfare
for Citizens with Children” provides “state support for mother-
hood, fatherhood and childhood.”280 The state provides welfare
in cases of pregnancy and delivery to women on state social
insurance, when pregnant women are dismissed from work due
to the liquidation of the enterprise, when they are studying at
universities, technical colleges, postgraduate studies, and when
they have contracts with the military. Welfare is also provided to
women who adopt children.?8! There are a number of social
guarantees to women in case of pregnancy and delivery, such as
monthly allocations for children under one and one-half years
of age.282 There is legislation also that guarantees nursing moth-

ers extra time and breaks during working hours.283
Access to credit

Russian legislation does not make specific reference to womens

access to credit; there is no formal discrimination in law or policy.
Access to education

The Russian Constitution provides that every child has a
right to an education. Free public education exists from
infancy to university.284 The Law on Education guarantees the
right to free education regardless of gender.2> The program
“On the Improvement of the Position of Women in the
Society” emphasizes the necessity to maintain the right to
education for women.280

Primary and secondary education is compulsory in Russia;
therefore, all young women are enrolled in the education sys-
tem. In the higher educational establishments, women tradi-
tionally constitute the majority of students. In the early 1990s,
however, there was a marked fall in the absolute numbers of
female students. The number fell from 143 million in 1990 to
1.33 million in 1992.287 Women'’s enrollment in higher educa-
tion has recently rebounded and for the academic year 1998-99,
there were 2.02 million women students enrolled in higher

educational institutions.288
National machinery for the promotion of women’s equality
Since the 1995 UN Fourth World Conference on Women

(Beijing), the government has taken a variety of steps to work
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for women’s equal status in society, and it adopted a National
Plan of Action on the Improvement of the Position of Women
and Their Role in the Society up to 2000.289 The law calls for
the elaboration of regional plans; there is also the Resolution of
the government of the Russian Federation No. 1032 from
August 29 1996, “On the Approval of the National Program of
Action on the Improvement of the Status of Women and Their
Role in the Society up to 2000.72%0 In 1999, the Decree of the
government of the Russian Federation on “Additions to the
National Plan of Action on the Improvement of the Status of
‘Women and Their Role in Society up to 2000”29 calls for a
bill to end violence against women by the end of 2000.292

The decree of the government of Russian Federation No.
91 from Jan. 28, 1997, “On the Commission on the Improve-
ment of the Status of Women,’2% establishes a commission on
the improvement of the status of women; the resolution of the
State Duma of the Russian Federation No. 1929-11 from Now.
20,1997, “White Paper to Uphold Equal Rights and Opportu-
nities for Men and Women,” defines a strategy for developing
Russian legislation on the prevention of sex discrimination.
The Commission on Human Rights, established in 1996,
protects women's rights by considering the constitutional guar-
antees of women'’s rights as international human rights.2%*
In 1999, under the Chairman of the Federation Council, a
Commission on Women’s Affairs was established to advise the
Federation Council on how to improve the socio-economic
status of women.2%

The Ministry of Labor and Social Development has coor-
dinated a permanent Roundtable of Women’s Associations and
NGOs since 1997. Its major tasks include the coordination of
activities on the interaction of state structures and NGOs in the
area of womenss rights.2% Under its auspices, national confer-
ences and congresses on the status of women have encouraged
active participation of both governmental and non-govern-
mental actors, and have thus far resulted in common decisions
on gender equality, participation of women in decision-mak-
ing, and other urgent problems facing women.2?7 Within the
Ministry of Labor and Social Development is the Department
for Women, Family and Demography. Similar parallel com-
missions exist at the presidential and parliamentary level 298

There are more than 650 women’ rights NGOs at federal
and regional levels, and more than 15000 womens rights
NGOs at municipal and local levels. They cooperate with gov-
ernmental bodies in areas such as allocation of grants to pub-
lic associations to solve problems of social and economic
priority and attract partners for the implementation of federal

programs such as “Children of Russia.”2%

D. RIGHT TO PHYSICAL INTEGRITY

Official government statistics on violence against women are
sparse. In 1994, according to the published statistics, women
were the victims in 565,300 reported crimes, 39600 of which
were labeled as “jealous quarrels.” For that same year, 13,900
reported rapes and attempted rapes were reported. Neverthe-
less, there has been a 13% decline in the absolute number of
reported rapes and attempted rapes — from 14073 in 1991 to
10,888 in 1996.300 As most women do not report rape, these
figures are not accurate reflections of the real rate.3!

Rape

The Constitution guarantees a right to personal dignity,302
and sexual violence is considered to violate personal dignity.
Article 132 of the 1996 Criminal Code defines the crime of
“violent acts of a sexual nature” as including “sodomy, lesbian-
ism or any other acts of a sexual nature.” Penalties run from
three to six years in prison, with two categories of various
aggravating circumstances extending that time to four to ten
years, or eight to fifteen years. Two other categories of sexual
violence are ‘coercion in acts of a sexual nature” as defined by
Article 133, and “sexual intercourse or other acts of a sexual
nature with persons who have not reached 16 years of age,” as
defined by article 134. Article 133 also includes cases of sexual
harassment in the workplace.

Finally, rape is defined as “sexual intercourse through the
use of force, or through the threat of its use toward the victim
or to other persons, or through taking advantage of the help-
less state of the victim.” 3% The penalty for rape is three to six
years in prison. In case of repeated rape, gang rape, or when the
rape includes a threat to kill the woman or cause serious dam-
age to her (such as an STI), or if the target is an adolescent, the
sentence is increased to between four and ten years.34 A rape
of a girl under 14, or one that causes death or grievous harm to
health (such as HIV), is punishable by prison term of eight to
fifteen years.3% Statutory rape is defined as sexual relations
between a person 18 years or older and one who has clearly not
reached the age of 16. If such relations occur with a person
under the age of 14, it is classified as an indecent sexual
assault.30¢ There is no specific law on marital rape.3"7

In order to prosecute a rape case, the survivor must lodge a
complaint, and the police are often unwilling to register the
woman’s complaint.38 Police are also known to frustrate the
filing of complaints by shaming the survivor or by trying to
make her rescind her report.3"” The police intimidate women
by interrogating them repeatedly and by holding them for
hours of questioning 310

Having filed a complaint, there must be forensic evidence

of the rape. A woman must go to a forensic doctor (often at a
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state-run evidence center) to gather such evidence. The pur-
pose of the exam is to collect physical evidence of the assault
along with any materials that might identify the assailant. The
police, again, are known to impede evidence gathering by
delaying the issuance of official referrals to the forensic cen-
ters.3!! While there is no law that requires women to have the
evidence collected by a state-run center, in practice, courts only
accept evidence from these sources.’’2 Commercial evidence-
gathering centers charge a substantial sum, about USD $20.
Evidence gathered at commercial centers is not admissible in
court alone; the survivor must undergo a second examination
at a state center to corroborate the findings.33

After the police have accepted a complaint and arranged for
the forensic examination, investigators from the prosecutor’s
office usually take over. During this preliminary investigation,
the investigators interview the survivor, the assailant, other
witnesses, evaluate the signs of violence and analyze the crime
scene. It is at this point that decisions to proceed are made, and
the majority of cases are usually closed.?* There is an unwill-
ingness of prosecutors, as well as investigators, to prosecute,
even when there is sufficient evidence.3’> Should a case make
it to trial, tactics to undermine the woman are legion; discus-
sions of her sexual life, psychological evaluations, face-to-face
confrontations, and overall failure to protect the survivor from
the rapist are just some of the hurdles rape survivors intent on

justice must face.310
Domestic violence

The terms ‘domestic violence” and “sexual harassment” do
not appear in Russian law. Nevertheless, some provisions of the
Criminal Code cover the concepts.’”” Acts of domestic vio-
lence that do not involve claims of sexual violence are covered
under articles 115 and 116 of the 1996 Criminal Code. Chron-
ic, long-term situations of domestic violence can be prosecut-
ed under article 113 of the Code, which prohibits the
“systematic infliction of blows or other acts bearing the nature
of torture.” “Light” assaults that do not cause serious harm are
punishable by a fine, community service (from 180 to 240
hours, up to one year), or imprisonment from two to four
months.3® Beatings or other violent actions causing physical
suffering are also punishable.?® A behavior which causes sui-
cide (or attempted suicide) as a result of violent systematic
action that denigrates the personal dignity of the woman is
punishable by up to five years imprisonment.320

In 1995, the Duma’s Committee on Women and Youth
began drafting Russia’ first law focusing on domestic violence,
“On the Fundamentals of Social-Legal Defense Against Vio-
lence in the Family.” To date, the law has gone through over 40
drafts and is still being deliberated.32! The resolution of the

Ministry of Work and Social Development of the Russian Fed-
eration on the establishment of domestic violence crisis centers
also has failed to pass.322 There 1s, however, a federal law, “On
the Guarantee of Children’s Rights, 323 which aftirms the right
of children to be free from violence.

As with rape, the police can only investigate a charge of
domestic violence if a woman files a complaint, and filing a
proper complaint is very difficult.??* To begin with, there is no
civil protection mechanism that would allow a woman to
obtain a restraining order, nor is there adequate alternative
shelter.3 Since women who file complaints often withdraw
them out of fear of retaliation from their abuser, the police have
an excuse not to take domestic violence claims seriously,
referring to the common practice of women withdrawing
their complaints.326

Also compounding womens reluctance to bring charges is
the fact that there are no routine civil remedies available; their
only recourse is criminal prosecution,®?’ and women fre-
quently are reluctant to see their partner, or the father of their
children, put in jail. There is one reported instance of a suc-
cessful civil case. In April 1997, a divorced woman with three
children who occupied an apartment with her ex-husband
had continually suffered his violent abuse. Even though the
police refused to press charges, she was able to sue him for
approximately USD $5000 in court after he struck their 14-
year-old son. The court eventually fined him USD $693,
which he did pay.328

The Criminal Code does contain special provisions aimed
at protecting pregnant women. For example, the commission
of a crime against a pregnant woman is considered to be
an aggravating circumstance and the perpetrator’s sentence

is increased.
Sexual harassment

There is no specific law on sexual harassment. Forcing a
person to perform acts by threats, or by taking property, or
taking advantage of any kind of dependence, is considered a
crime against physical integrity of the person and his or her
rights.?2? Violation of equality of individuals in respect to sex,
race, nationality, language, origin, and social and economic sta-
tus is punishable also by the Criminal Code.33

Trafficking in women

Ilegal export abroad of women and girls for sexual exploita-
tion 1s an increasingly serious problem for Russia. The Securi-
ty Committee of the State Duma debated this problem in 1997
and is cooperating with NGOs, domestic and foreign experts,
and the general public in order to solve this problem.®! As a
result of these efforts, a 1999 bill on trafticking has been draft-
ed and is being debated in the State Duma.
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v Focusing on the

Rights of a Special

As of January 1, 1997, there were 36.7 million children up to 18
years of age in the Russian Federation, representing 25 percent
of the total population.?2 As in other countries in transition,
children and young people are most vulnerable to economic

and social hardships.33

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

The Constitution guarantees free health care to all citizens,
legal residents, and refugees for services provided by the state
and municipal health care system.?* The Fundamentals is the
comprehensive legislation that guarantees health protection to
all citizens, including minors, on the basis of non-discrimina-
tion.’® Pregnant women, nursing women, and children under
the age of three are guaranteed complete nutrition including,
when recommended by a doctor, the provision of food.33¢

The Soviet Union was one of the first countries to provide
specialized gynecological care for children and adolescents.
Currently there are special units for youth within health clin-
ics in cities with populations between 300000 and 500000. In
1993, the government adopted a family-planning policy under
the presidential program entitled “Children of Russia,”3 but
this federal program is no longer being funded. Under that
program, approximately 12 family planning centers were
intended to serve adolescents and youth.8

It is reported that 71% of all Russian adolescents start sexu-
al relations between the ages of 15 and 19 and that 2% begin as
early as 10-14 years old.?3? Available statistics on the reproduc-
tive health of adolescent girls in Russia are disturbing: 61.4%
have irregular menstrual cycles and 146% suffer from infec-

tions of the reproductive tract.340
Pregnancy rates

The incidence of pregnancy among women under age 20
has increased over the last 30 years from 284% to 478%. In
1995,1,500 children were born to girls under 15 years, 10000 to
those under 16 years and more than 30000 to those under 17
years. Between the years 1984 and 1994, in some Russian cities
the number of pregnancies among adolescents increased 20
times over : from 0.5% to 10%.34

‘Women aged 18 to 19 account for 13% of all births. A survey
of 5815 adolescent girls registered between 1992 and 1996 at a
special clinic for pregnant adolescents in St. Petersburg3+
revealed that 1% to 3% gave birth at the age of 14, 11% to 14%
at the age ot 16, and 45% to 57% at 18. Of these adolescent girls,

53% to 59% were married; 41% to 47% were single mothers.3#

Access to services

While Russian adolescents are increasingly sexually active,
reproductive health services and information available to them
are insufficient. For example, in the city of Ivanovo, 86% of
school boys and 78% of school girls aged 15-16 consider their
knowledge of contraceptives sufficient, but only 9% could
accurately answer a questionnaire on contraception and 50%
were unaware of where to obtain family planning informa-
tion.?* Young women have low levels of awareness of modern
contraceptive methods; one-third were totally unaware of
eftective contraceptive methods. Most adolescents use unreli-
able methods such as douches, spermicides, and, more rarely,
Postinor, a brand of emergency contraception.3 Primarily as
a consequence of inadequate knowledge regarding contracep-
tion, 36.6% of adolescents have had late-term abortions.346

There 1s a discrepancy between the quality of health services
in rural regions and those in the cities. Research conducted in
rural areas shows that 10% of girls aged 15 to 17 years have had
an abortion. This proportion rises to 26.5% among girls aged
18-19 and to 30.9% among those aged 20 to 24. The insufficient
number of family planning centers and financial difficulties are
the primary obstacles faced by adolescents in accessing contra-
ceptive information and services. The price for oral contracep-
tives varies from USD $32 to USD $93% Basic medical
insurance does not cover the cost of these contraceptives.

In principle, pregnant teens have access to maternal health
care, although there are very few specialized clinics for them.
There is only one clinic dedicated to adolescent prenatal, child-
birth, and postnatal care in St. Petersburg3+8

Abortion

Adolescents over 15 years of age have the right to give their
informed consent, which includes consent for abortion.3%
Adolescents under 15 years of age must obtain the consent of
their parents.30

Official statistics on abortion are known to be incomplete
and unreliable. The abortion rate among adolescent girls has
been estimated at 31.5 abortions for every 1,000 adolescent girls.
Furthermore, it is also estimated that two-thirds of all preg-
nancies among adolescents are terminated by abortion.®! Bro-
ken down by age category, statistics on the number of
abortions provided by the State Statistical Bureau shows
decreases in the numbers of procedures done: for girls under
15, the number of abortions dropped from 4800 in 1991 to
1,800 in 1996; and for girls between 15-19 years, the number of
abortions dropped from 350400 in 1991 to 207,500 in 1996.352
In 1997, 01% of all abortions were performed on adolescent
girls under age 15; 10.2% were performed on girls aged 15-19

years. The majority of abortions were performed on women
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20-34 years old (68.9%).33 According to data reported from
the Ivanovo region, mini-abortions were performed on 04%
of girls under 15 years, 21% of girls aged 15-18 years, and 45%
of girls aged 19-25 years. 35

There is no routine post-abortion counseling, Women and
adolescent girls generally receive no advice on contraception

after they undergo an abortion.3%

B. MARRIAGE AND ADOLESCENTS

The Family Code provides that partners intending to marry
must be 18 years old.35¢ However, the age of marriage may be
reduced to 16 if there are justifying circumstances. The law
allows the regions of the Russian Federation to adopt such leg-
islation.®’ Such laws were adopted in the central regions of
Russia, including Moscow, arguably in response to widespread
teenage pregnancies.’> The majority of these regional laws con-
sider it permissible for a girl child as young as 14 to marry if she
is pregnant, or if she has already given birth to a child. Parental
consent usually must be given when either spouse is younger
than 18, but local authorities have the power to lower the min-

imum age of marriage without the consent of the parents.*

C. SEXUAL OFFENSES AGAINST ADOLESCENTS AND
MINORS

Under the 1996 Criminal Code, “sexual intercourse or other
acts of a sexual nature with persons who have not reached
16 years of age,” as defined by article 134, is considered sexual
violence.

Statutory rape is defined as sexual relations between a per-
son 18 years or older, and one who has clearly not reached the
age of 16. If such relations occur with a person under the age of

14 it is classified as an indecent sexual assault.360

D. EDUCATION AND ADOLESCENTS

Although the federal Law on Education guarantees the right to
free access to education to all citizens of the Russian Federation
regardless of sex, race, nationality, language, origin, place of res-
idence, religious belief, age, health, or social or economic sta-
tus’®! and both primary and secondary education are
compulsory, from the beginning of the 1990s there has been a
marked fall in the absolute numbers of female students. In spe-
cialized secondary educational establishments, the number of
women fell from 1.33 million in 1990 and 1.24 million in
1992362 to 1.16 million in 1998.363 In 1985-86, the proportion of
female students was 56%; in 1990-91, it was 51%; 364 in 1994-
95, it reached 60%, only to fall to 57% in 1998-99365

E.SEX EDUCATION

In the recent past, there had been a sex education program

specifically geared to adolescents. It was part of the now-

defunct federal program, “Children of Russia.” Goals of this
program were to elaborate new approaches for teaching ado-
lescents and their parents about sexual and reproductive mat-
ters, to strengthen family and school responsibility for the sex
education of adolescents, to create a system of family planning
and train specialists, to provide family planning facilities with
modern equipment and methods of contraception, and to
conduct scientific inquiries into family planning usage, with
respect to regional and national peculiarities.

In 1999, the Ministry of Health ordered that sex education
be provided in health clinics for children under 17.3%¢ Current-
ly, however, there is no requirement that sex education be
taught in schools, and courses on biology and hygiene do not
cover the subject.3¢ Although an experimental sex education
program was launched in seven Russian regions in 1995,3%8 in
1997 the introduction of sex education programs in schools
was halted.3® Less than 5% of adolescents have received sex
education from schools, less than 5% from medical profession-
als; 20% received information on sex from parents and 70%
from their peers.370

There is opposition to sex education in contemporary
Russian society. Surveys show that negative attitudes toward
the inclusion of sexual education in schools is highly correlat-
ed to levels of education, with those having low levels of for-
mal education most opposed to sex education in schools.3”! In
addition, the lower the level of urbanization, the less likely
women are to approve of sexual health courses for teenagers:
there is a 65% approval rate in Moscow and in St. Petersburg,

and only 37% in rural areas.2

F. TRAFFICKING IN ADOLESCENTS

The 1996 Criminal Code outlaws the sale and/or tratticking of
children.’” Producing, distributing, selling, and advertising
child pornography is illegal.3 The law of the Russian Feder-
ation on mass media regulates the sale of erotic material. It
requires that such material be sold in special packaging and
only in designated outlets, but these requirements are fre-
quently disregarded.3> A draft federal law concerning the sale
of sexual services, spectacles and products is under considera-
tion; it has a special provision regarding the protection of juve-

niles against sexual assault in the family.370

NOTE ON SOURCES

The information in this chapter is drawn from primary sources
of law and secondary sources in English and Russian. When
available, primary sources of national law in Russian were used.
They are available at <http://src-home.slav.hokudai.ac.jp/
eng/Russia/legal-e0.html> (database of the Slavic Research
Center of Hokkaido University) and in KODEKS at
<http://www2.kodeks.net/index.html> (commercial data-
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base). The chapter follows as closely as possible THE BLUE-
BOOK (16th ed. 1996). Blue book footnote style may show
variations due to production incompatibilities with certain

character fonts.

GLOSSARY OF ABBREVIATED TERMS

KONST. RF: Constitution of the Russian Federation
Ross. Gazeta: Russian Gazette

Sobr. Zakonod.: Journal of the Parliament

GK RF: Civil Code

GPK RF: Code of Civil Procedure

UK RF: Criminal Code

UPK RF: Code of Criminal Procedure

SK RF: Family Code

KZoT REF: Labor Code
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