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Preface

CADEMIC INTEREST IN the environmental role of land use planning is hardly
Anovel. What is special about this book that can justify yet another addition
to an already overpopulated ceuvre?

It is tempting to base the defence on the experience of the contributors. They
can boast more than two hundred person-years practising, researching or teach-
ing in a field located at the interface between planning and environmental pro-
tection. This familiarity has bred, not contempt, but a continuing curiosity in
the changing relationship between these two elements of governance. This
curiosity refuses to allow this relationship to be taken for granted. Most of the
contributors can remember a time when ‘environment’ was a specialist term
used only by a minority of biologists; they have witnessed the remarkable rise of
environmentalism from an assortment of aesthetic concerns to what now offers
arguably the most effective critique of capitalism. All of them can not only
remember, but were active during, the 1980s when planning, like other forms of
state intervention, fell foul of the prevailing political rhetoric in the UK which
was motivated by the ‘minimal state’ idea. They are also aware that town plan-
ning emerged from that period largely unscathed and that, despite the abolition
of a tier of local government, the remaining local authorities were then to
acquire additional responsibilities (environmental assessment, contaminated
land, air quality management) with a clear environmental purpose. None of the
authors admits to remembering the signing of the Treaty of Rome; but all have
seen the emergence of the environmental competence of the European
Community from its modest and equivocal beginning, around the time of UK
accession, to its current position as a constitutional imperative, with Article 8 of
the Treaty (as amended) now obliging Member States to integrate environmen-
tal protection requirements into the definition and implementation of all
Community policies and activities, including the promotion of sustainable
development.

The more changes we have observed, the less willing we are to concede that
the present arrangements are the last word. In addition, the book is not parti-
san: it seeks to describe planning’s current role and to ponder its future poten-
tial, but it does not advocate planning as inherently superior to, say, economic
approaches to protecting the environment.

The aims of this book are therefore modest: to attempt to bring a measure of
clarity to an area—the role of land use planning in environmental protection—
which can so easily succumb, on the one hand, to a welter of empirical detail
and, on the other, to theory for theory’s own sake. We leave it to others to spec-
ulate on the ontology of planning; we are content to ally ourselves with Geoffrey
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Vickers in holding that ‘planning is what planners do’. And the term ‘environ-
ment’ has experienced such excessive use, both literal and metaphorical, that
any consensus on what it should denote is now impossible. Our search for clar-
ity would not be assisted by an (inevitably vain) attempt to offer an exhaustive
account, that is, one which leaves no aspect of planning or the environment
unconsidered. But we believe we have focussed upon aspects of the environment
in which land use is most important.

The book is concerned predominantly with English law (albeit often
European in origin) and practice. We have not attempted assiduously to name,
where they exist, the Scots, Welsh or Northern Ireland equivalents of every
statute, statutory instrument, agency or policy document we have cited.
Devolution (of law-making powers) to the Scottish Parliament and to the Welsh
and Northern Ireland Assemblies is far too recent for clear departures in atti-
tudes to have emerged. Moreover, we think it unlikely that, where we have
drawn conclusions, these would require major revision if applied to the United
Kingdom as a whole. It was our aim to state the law as at 1 September 2000. This
aim was frustrated by the determination of both the legislature and the judiciary
to make interesting additions and amendments which demanded continual revi-
sions through to the proof stage in March 2001.
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The Environmental Roles of
Town and Country Planning

CHRIS MILLER

INTRODUCTION

RITAIN’S PLANNING SYSTEM can trace its origins to the ‘sanitary reform’
Bperiod of the middle decades of the nineteenth century. Having provided the
infrastructure (sewerage, water supply and waste disposal) which enabled
unparalleled improvements in public health, the boroughs (and from 1888, the
urban district councils) could extend their role to ensuring minimum standards
in housing and to the layout of the suburban estates which were to replace the
slums of the old urban centres. As Cherry (1974, 7) has observed, ‘when the first
town planning powers were provided in 1909, their general provisions followed
logically on the approaches of past Public Health legislation’. By the time the
Town and Country Planning Act 1947 was passed, any logical connection was
far less apparent. A small, highly specialised inspectorate regulated industrial
sources of air pollution, and local authority public health departments exercised
controls (over sources of smoke, dust, noise and odour) which today would be
labelled ‘environmental’. Planning had acquired a separate and clear identity; it
now had its own Ministry; it had had a professional institution since 1914 whose
status (confirmed by the Royal endorsement in 1971) was far superior to that of
the equivalent for public health. But the word ‘environment’” was not in com-
mon parlance and it was not to be found in the 1947 Act. The urgency of the
immediate task—post-war reconstruction—was such that any discussion of the
meaning of planning, or whether it could be said to have its own distinct envi-
ronmental role, would have been dismissed as idle sophistry.

Nevertheless, the Scott Report (1942)—one of the three most influential pol-
icy foundations of the 1947 Act—with its emphasis on conservation of the coun-
tryside, would undoubtedly be described as environmental today. Another, the
Barlow Report (1940), which recommended the extension of the remit of plan-
ning from urban areas to all land in order to facilitate a national plan for the
location of industry and population, would probably be claimed by the human
geographers. It has recently been argued (Shaw, 1999) that the absence of a
‘national spatial planning framework’, of which the Barlow Report was an early
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example, has become a major constraint on the effectiveness of the UK planning
system. The Uthwatt Report (1942) was perhaps the least environmental in that
it was primarily concerned with an economic problem which, from the experi-
ence of planning schemes under earlier legislation from 1909 onwards, was
anticipated as an obstacle to further progress. Those whose land value rises as a
result of the public control of land enjoy a betterment which, it was argued,
should be taxed in order to provide compensation for those who incur losses.
Land is an economic good which can be owned and whose ownership can be
transferred, originally in return for military service, but now as a financial
exchange. Land still forms the subject matter of the vast canons of the law of
real property. As a result of one of the latest additions! to UK environmental
law, the ownership of land polluted by earlier (mostly industrial) uses now car-
ries with it certain obligations regarding the remediation of contamination.
(Other recent developments in the relationship between property law and plan-
ning are discussed further below.) But the great majority of property transac-
tions (the conveyancing of individual dwellings) have little or no environmental
significance. In turn, it is necessary to recognise at the outset that the great
majority of decisions taken by planners are ‘environmental’ simply in that they
relate to the use of land.

The recent appearance of the phrase ‘environmental planning’ serves as a
reminder that it is possible to write at length about planning making only scant
reference to issues which now form the major concerns of environmentalists.
Nevertheless, the overlap between planning and environment, if far short of
total, offers a very rewarding area of study. There are few examples of an envi-
ronmental problem which lack a spatial dimension or have no connection with
land use. Sometimes the linkages are all too apparent, as in the siting of nuclear
installations, incinerators or even wind turbines. Often the connection needs the
trained eye of a practitioner—such as the design of urban forms which minimise
reliance upon private motor cars.

In a paper (Miller, 1999a) relating primarily to environmental law, I have
sought to identify some semantic structure by distinguishing between a ‘weak’
usage in which ‘environment’ refers simply to external surroundings and a
‘strong’ sense which is driven by an apprehension of ecological collapse brought
about by unsustainable economic growth. This apprehension had evolved
within the environmental movements of the 1960s; in 1972, Edward Goldsmith
and colleagues encapsulated it thus:

The principal defect of the industrial way of life with its ethos of expansion is that it
is not sustainable. Its termination within the lifetime of someone born today is
inevitable—unless it continues to be sustained for a while longer by an entrenched
minority at the cost of imposing great suffering on the rest of mankind [Goldsmith et
al. 1972, 1].

U Part IIA, Environmental Protection Act 1990.
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The call for sustainability (or more often, sustainable development) has become
the key response to this apprehension of climate change, loss of biodiversity,
ozone depletion and other environmental threats on a global scale. The later
chapters of this book take up the role of planning in the pursuit of sustainabil-
ity. But it is necessary to remember that the sustainability paradigm, powerful
though it is, does not include every aspect of what is understood by the term
‘environmental’. If we think in terms of land as soil—as an agricultural resource
whose renewability is far from guaranteed—then land too can fall within our
strong category. But the word ‘land’; whether urban or rural, also refers to our
immediate surroundings on which all social and economic activities take place;
it is therefore environmental in a ‘weak’ or purely spatial sense. Moreover, the
idea of landscape as a source of aesthetic satisfaction, if not timeless, certainly
predates late twentieth century environmentalism. Whether we delight in
Georgian facades or in rugged upland moors, we have reason to be grateful that
conservation—>both in the town and the country—has been a central aim of
planning from the outset. Trees and advertisements continue to require special
controls within a more general aim of maintaining visual amenity. Whilst
ancient monuments, listed buildings and conservation areas continue to fall
within the responsibilities of local planning authorities, this concern with what
now tends to be labelled ‘heritage’, and its desire to retain links with an (often
idealised) past, needs to be distinguished from the apprehensions of a bleak
future which motivates ‘strong’ or ‘deep green’ environmentalism.

The role of land use planning impinges across the environmental spectrum
from weak to strong. It follows that, in the exercise of that role, planning
authorities will routinely encounter other agencies of the state whose remit is
more confined to a particular sector of the environment or to a particular
form of environmental harm. Many of those agencies fall within the remit of
a single government department in England and Wales. Formed in 1997, the
Department of Environment, Transport and the Regions continues the process,
begun in 1971 with the creation of the Department of the Environment, of co-
ordination and integration within the central executive. The Secretary of State
responsible for these departments has also exercised the appellate and other
powers conferred upon him by various planning statutes. But the co-ordination
of planning and other policies is assisted by the Secretary of State’s (non-
statutory) power to publish advice in planning circulars and similar documents.
The twenty-five planning policy guidance notes (PPGs, see Box 1.1) give some
indication of the diversity of planning’s concerns. Some, No.6 (the location of
shopping centres) for example, are environmental in a purely weak sense.
Whilst No. 24 is obviously concerned with an environmental source of nuisance
(viz. noise) and No.23 explicitly addresses the issue of the relationship between
planning and various pollution control agencies. No.25 (on flood risk) might be
seen as an anticipation of the need to plan for one of the consequences of climate
change, increasingly regarded as the gravest threat to the global environment;
whilst No.22 relates to one element in the strategy to reduce that threat.
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BOX 1.1: Planning Policy Guidance Notes

PPGO1: General Policy and Principles

PPGO2: Green Belts

PPGO3: Housing

PPG04: Industrial and Commercial Development and Small Firms
PPGOS: Simplified Planning Zones

PPGO6: Town Centres and Retail Development

PPGO7: The Countryside: environmental quality and economic and social
development

PPGOS8: Telecommunications

PPGO09: Nature Conservation

PPG10: Planning and Waste Management
PPG11: Regional Planning

PPG12: Development Plans

PPG13: Transport

PPG14: Development on Unstable Land
PPG15: Planning and the Historic Environment
PPGlé6: Archaeology and Planning
PPG17: Sport and Recreation

PPG18: Enforcing Planning Control
PPG19: Outdoor Advertisement Control
PPG20: Coastal Planning

PPG21: Tourism

PPG22: Renewable Energy

PPG23: Planning and Pollution Control
PPG24: Planning and Noise

PPG25: Development and flood risk

Following the publication of the White Paper on the environment (HMG, 1990)
and the national strategy on sustainable development (HMG, 1994) there has
been an increased recognition of the need for an integration of an environmen-
tal concern in all planning policies. Thus, PPG1 offers advice on traditional
issues like green belt and nature conservation as well as stressing planning’s
more general role in ensuring that development and growth are sustainable.

THE STRUCTURE OF THIS BOOK

The following chapters of this book make frequent reference to advisory docu-
ments published by the central executive, PPGs in particular, which aim to max-
imise the effectiveness of planning in the pursuit of various environmental
objectives. A common theme of these documents is the need for liaison between
planning and other agencies. The great majority of contacts consist of little more



The Environmental Roles of Town and Country Planning 5

than the routine consultations and exchanges of information over intended
actions. However, it is in the instances of disagreement, even though they con-
stitute a small minority of encounters, that the underlying priorities, in so far as
they determine the policies, of the respective agencies become most visible.

Disputes between planners and the bodies responsible for discharges to rivers
and coastal waters have tended to attract less public attention than the air
pollution counterparts. William Howarth’s chapter begins by defining eight
“axioms’ which, he argues, are descriptive of both the statutory regime of town
planning and that of water pollution control, currently in force in England and
Wales. From 1973 until 1989, the operation of water treatment plants and the
enforcement of water quality standards were exercised by a single public sector
body (the regional water authority for the area). Following their privatisation
and the creation, first, of the National Rivers Agency and then the Environment
Agency, the gamekeeper and poacher roles are now more separate. Inadequate
sewerage and failures of water treatment plants still accounted for about a quar-
ter of the ‘substantiated water pollution incidents’ in England and Wales in 1996
(DETR, 1998a, 3.19). Planners can reduce the risk of such incidents by refusing
consent for development which adds further to an already overloaded sewerage
system. But in areas of high demand for new housing, such co-operation with
what are (following the privatisation of the regional water authorities) private
sector bodies may be politically problematic.

The next two chapters consider types of environmental impact for which plan-
ning’s role—in preventing the juxtaposition of incompatible land uses—has long
been recognised. Emissions to the atmosphere from industrial chimneys tend to
be viewed with suspicion by those living in the vicinity. Even if the emissions fall
short of nuisance, their effects (both real and imaginary) on human health give
rise to an apprehension which the regulatory body cannot ignore when justifying
authorisation of those emissions. The hostility of local residents is also a factor
to be considered by the local planning authority when considering a planning
application for a new pollution source. The temptation to assuage local opposi-
tion by applying planning powers to control air pollution has in the past given
rise to a number of causes célebres. Chapter Three surveys the evolution of this
question of overlapping regulatory regimes in the twenty-five years since Chris
Wood’s (1976) first investigations. Planning’s role in regard to major industrial
hazards is addressed by Gordon Walker. Technical control over design and oper-
ations—to reduce the risk of fire, explosion and major chemical releases—is the
statutory responsibility of the Health and Safety Executive. Planning has a recog-
nised role in the siting of hazardous installations and in ensuring that vulnerable
land uses (especially schools, hospitals, leisure complexes which are not easily
evacuated during an emergency) are not permitted in the vicinity of major
hazards. This chapter also explores attempts by local authorities and industry to
involve the ‘at risk’ public more actively in decision-making.

Whilst industrial sources of hazard and pollution may have produced the best
known and most controversial cases, the notion of ‘overlapping jurisdictions’ is
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also relevant when considering wildlife conservation in rural areas. Ownership
of agricultural land, like any other, carries with it rights which are protected by
property law, and any intrusion upon those rights in the pursuit of wildlife con-
servation, such as the designation of a ‘site of special scientific interest’, has
always required the consent of the landowner. But the ‘voluntary principle’,
along with the immunity from planning control which agricultural land has
largely enjoyed, is circumscribed when a particular site benefits from the extra
level of protection which European Community law now accords. Chris
Rodgers’ chapter therefore spans a range of ideas from land (principally, rural)
as the subject of property law, to landscape as an intrinsic good and to land
as the habitat of a threatened species. By introducing the issue of biodiversity,
this chapter therefore offers a link between the traditional ‘planning versus
pollution’ role and the ‘planning as a vehicle for promoting sustainability’
approach which dominates discussion in the latter chapters.

Protection of green field sites in the countryside implies a greater reliance
upon derelict and despoiled sites in urban areas. The 1947 Act viewed land as a
precious resource, especially in this small and crowded island. The new regime
relating to contaminated land brings to that environmental medium a degree of
control comparable with that already applicable to air and water. It also has
important economic implications, particularly those provisions which seek to
make the polluter pay for the costs of remediation. John Handley’s chapter is
more concerned with planning’s role in ensuring that land is also seen as a finite
resource in any discussion of sustainability.

Chris Wood describes the UK implementation and practitioners’ experience
of a statutory system of environmental assessment. British hostility, in the
Council of Ministers, to successive drafts of what was to become the 1985
Directive on environmental assessment is well documented (Haigh, 1987, 352).
Initially the view was taken that the British planning system was open, trans-
parent and already capable of offering the safeguards which the European
Commission was seeking to make mandatory in all Member States, including
those whose planning regimes were, in comparison, rudimentary. But the imple-
mentation of the Directive in the UK has not been straightforward. It has taken
many legal challenges to ensure that the spirit of the original Directive, rather
than the letter of the transposing regulations, is observed. These challenges have
involved certain principles of European law (supremacy, direct and indirect
effect) which are also germane to the subject matter of other chapters (Three
and Five in particular); hence a brief summary is included in the discussion of
the role of the Courts towards the end of this chapter.

Waste management is invariably accepted as a key element of sustainability;
it also has a special status in UK planning in that non-metropolitan county and
unitary authorities are statutorily obliged? to prepare a local plan which
addresses the whole range of waste management issues, such as recycling, trans-

2 §.38 of the Town and Country Planning Act 1990 (hereafter ‘the 1990 Act’) as amended.
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fer and disposal. The waste plan must be in harmony with the structure plan and
must take account of any minerals local plan. Similar obligations are imposed
on metropolitan authorities when preparing their unitary development plans.
The preparation of such plans provides the public with an opportunity to
involve themselves in the policy-making process. Indeed, public participation
was the principal motivation in the adoption of the ‘new style’ development
plans in 1968, and it remains central to Part I of the Town and Country Planning
Act 1990. No other environmental statute offers any remotely comparable
forum for public involvement. Judith Petts’ chapter continues the discussion
of overlapping jurisdictions but also goes on to consider the need for new
approaches for public participation, not only at the site specific stage but at a
more strategic level. Such approaches, she suggests, could reduce the conflict
which is often seen as inherent in planning (see below).

A similar optimism is present in Marvin and Guy’s chapter, which extends
the discussion of sustainability into (water, waste, transport and energy) infra-
structures. They contrast management of demand with the supply-side orientation
prevailing during the period of public ownership of the utilities. Demand manage-
ment, they argue, holds the promise of developers, planners and providers negoti-
ating more sustainable arrangements tailored to the particular needs of the
development. The chapter by David Gibbs argues that the implementation of poli-
cies promoting sustainable development, on a scale commensurate with the prob-
lems posed, requires planning at the regional level to be given a far more
prominent role than it has enjoyed hitherto in England. He recognises that sus-
tainable development discourses have been adopted at the sub-regional level to
justify policies for restraint and that some areas (especially in the South East of
England) cannot accommodate allocations of new housing proposed within the
relevant Regional Planning Guidance Note. He then pursues the question whether
the existing planning system is equipped, given its emphasis on land use, to address
the broader economic and social issues entailed in sustainable development.

Gibbs’ chapter and, to a lesser extent, Marvin and Guy’s depend for their
sources largely upon recent policy documents and the insights of fellow acade-
mics who have considered the same issues. The fact that they do not refer to any
legal cases (either in a British or a European jurisdiction) is due to the fact that
sustainability per se has yet to be cited in a legal challenge. However, the weak
end of the environmental spectrum has given rise to a vast volume of planning
case law. As long as the refusal of planning consent has enormous financial
implications, aggrieved appellants will continue to have every reason to chal-
lenge the legality of such decisions. This seemingly inexorable accumulation of
case law is arguably as important an influence on the role of planning as minis-
terial guidance notes. This book must pay special attention to recent additions
to that case law which relate to challenges to planning’s environmental role,
especially in pollution control, nature conservation and environmental assess-
ment. In addition, it must not overlook developments in both private and
public law which also shape that role.
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PLANNING, CONFLICT AND THE ROLE OF THE COURTS

A study of the relationship between planning and environment is, no less than
an academic analysis of any other aspect of governance, dependent primarily
upon published sources. Inter-departmental consensus tends to produce few
documents for successive generations of scholars to rediscover and reinterpret.
It is discord which tends to generate the more substantive records. Planning
appeals and judicial reviews are responses to disagreement; and it is to reports
of inquiries, ministerial decision letters and reported cases (especially those
heard in the higher courts) that analysts are irresistibly drawn. We should there-
fore be constantly aware of the paradox that public administration would be
impossible without general consensus but our understanding of its processes
comes largely from studies of dissent. But there are few incentives (and fewer
funding opportunities) to research the commonplace. In the absence of more
information, we cannot dismiss the possibility either that the conflicts represent
occasional anomalies within a deeper consensus or that they are indicative of a
widespread dissatisfaction which, but for the costs incurred by objectors, would
be far more apparent. Notwithstanding our concern to keep discord in perspec-
tive, one authoritative source continues to argue that ‘Politics, conflict and dis-
pute are at the centre of land use planning’ (Cullingworth and Nadin, 1997, 2).

In so far as appeals are indicative of conflicts of interest, it is useful to have
some measure of overall numbers. Box 1.2 gives recent data on the annual num-
bers of planning and related appeals in England. Appeals® against planning
refusal (and planning conditions) are clearly the largest single category,
although applications ‘called in™* for determination by the Secretary of State
could contain the more strongly environmental cases. It is necessary to bear in
mind that approximately eighty-eight per cent of the (half million or so) plan-
ning applications submitted annually in England are approved; planning
appeals therefore arise in less than a quarter of the remainder. Less than one per
cent of these appeals are challenged by statutory review® in the High Court; but
their importance in shaping planning law and policy belies their numbers (see
Box 1.3). It should be noted that these figures exclude the judicial reviews taken
by third parties against planning approvals by local planning authorities.
Reform of the legal aid system has meant that few private individuals (as distinct
from environmental pressure groups) can now risk the enormous costs which an
unsuccessful action might entail. However, action has been taken on a number
of occasions to challenge the legality of certain planning applications decided
without consideration of an environmental assessment. This sub-set of judicial
reviews demands attention in this chapter. In Chapter Three below, reference is
made to a number of appeals under the Environmental Protection Act 1990 (see

3 S.78 of the 1990 Act.

4 8.77 of the 1990 Act.
5 5.288 of the 1990 Act.
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BOX 1.2 Planning and related appeals (England) 1996/97-1999/2000

Case Type 1996/97 1997/98 1998799 1999/00

Planning Appeals 12,029 13,051 12,877 12,619

Called in Planning 67 90 119 133
Applications

Development Plan Inquiries’ 59 48 38 36
opened

Enforcement Notice Appeals? 2,230 3,147 2,370 2,746

Listed Building & 678 780 603 633
Conservation Area Consent
Appeals

Listed Building Enforcement 144 196 143 161
Notice Appeals

Lawful Development 77 123 183 128
Certificate Appeals

Public Path and Definitive 454 307 317 336
Map Orders

Advertisement Appeals 1,925 2,442 2,014 2195

Applications for Costs 1,667 1,511 1,583 1,407

Compulsory Purchase 45 82 103 90
Orders?

Appeals® under Environ- 203 214 185 60
mental Protection,
Environment and Water
Resources Acts

! England and Wales.

2 Includes appeals under s.39 of the Planning (Listed Buildings and Conservation Areas) Act 1990
and s.174 of the 1990 Act.

3 Number of cases received during the year.
Source: Planning Inspectorate Executive Agency Statistical Reports 1996/97—1999/2000.

the final row of Box 1.2) and related judicial reviews, which may come to have
an influence, comparable with the equivalents under planning law, in terms of
their effect upon the regime of environmental protection at the local level.

1. Planning, environmental assessment and the courts

Environmental assessment seeks to ensure that appropriate scientific techniques
are applied to the prediction, and hence the amelioration or prevention, of the
impact of projects potentially harmful to the environment. But the EC
Directive® which obliged the UK government to overcome its antipathy and to

¢ Directive 85/337/EEC [1985] O] L175/40.
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BOX 1.3: Outcome of Planning Appeals (England) 1996/97-1999/2000
Planning Appeals 1996/97 1997/98 1998/99 1999/2000
determined by:
written 9,686 (57) 9,922 (34) 9,420 (15) 9,201 (24)
representation
public inquiry 831 (100) 999 (78) 997 (61) 882 (50)
hearing 1,512 (9 2,130 (13) 2,460 (14) 2,536 (8)
Total 12,029 (157) 13,051 (125) 12,877 (90) 12,619 (82)
Percentage allowed 35% (32%) 36% (33%) 35% (36%) 36% (32%)
Appeals challenged® 72 77 80 68
Outcome: won 36 38 30 3
lost 8 13 11 1
awaited 28 26 39 64

(numbers in parentheses denote appeals determined by the Secretary of State)

2 1997/98 was the first year in which hearings were used to determine appeals by the Secretary of
State.

b in the High Court under s. 288 of the 1990 Act.
Source: Planning Inspectorate Executive Agency Statistical Reports 1996/97—-1999/2000.

implement a statutory regime of environmental assessment also sought to
involve the ‘public concerned’ in the assessment process. Given this combina-
tion of technical and participatory aims, it is not surprising that the planning
system was employed as the principal vehicle for implementing the Directive in
the UK. While there have been grounds for concern over the technical content
of environmental statements (Jones et al. 1998), it has tended to be procedural
questions—especially the failure of planning authorities to demand an assess-
ment of any description—which has motivated disputes resolved by litigation.
These cases have, until very recently, fallen foul of a wider dispute over the
standing of individuals to take legal action in the public interest. Alder (1993)
encapsulated the issues in his review of the early cases (including Twyford
Down’; for a discussion of some later cases, see Stallworthy, 1998). Subse-
quently, a more relaxed attitude to standing and an important ruling in the
‘Dutch Dykes’® case by the European Court of Justice have assisted the higher
courts to remove a lot of the earlier confusion. A 1997 case involving quarrying
in North Yorkshire came to represent something of a turning-point.

The 1947 Act gave many quarries a form of planning consent but without
specifying conditions or time limits. In 1991 a registration scheme® was intro-
duced in an attempt to forestall the potential problem of ‘old mining permis-
sions’ (of which there may be some 1,000 in England and Wales) becoming

7 Twyford Parish Council and others v. Secretary of State for Transport (1992) 4 JEL 273.

8 Case C-72/95 Aanemersberdijf PK Kraajeveld BV v. Gedeputeerde Staten van Zuid Holland
[1996] ECR 1-5403.

9 $.22 of the Planning and Compensation Act 1991.
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activated with no environmental safeguards. Owners of such permissions were
given a six-month period in which to register them with the local mineral plan-
ning authority, whereupon conditions might be applied. Wensley Quarries, near
Preston under Scar, were registered in 1993 and conditions were determined by
North Yorkshire County Council two years later. Quarrying falls within Annex
II to the 1985 Directive, which lists those projects which must be subject to an
assessment where they are likely to give rise to significant effects. Local residents
argued that the county council had acted unlawfully by determining the condi-
tions without requiring the operators to submit an environmental statement.
The key issue was whether ‘development consent’—the phrase defined in Article
1 of the Directive—lay in the interim development order (conferred by the 1947
Act) or in the determination of conditions under the 1991 Act. At first instance,
Hidden J argued for the former.'° In taking the opposite view, the Court of
Appeal had the benefit of the ECJ ruling'! that ‘the wording of the [EA] direc-
tive indicates that it has a wide scope and a broad purpose’.'? In the instant case,
a purposive interpretation suggested that it was not the passing of the 1947
development order but the determination of conditions (relating to operational
matters, restoration and aftercare) which was the point at which the developer
was permitted to proceed. The determination of conditions without considera-
tion of an environmental statement was therefore unlawful. The House of Lords
subsequently affirmed this verdict and offered a little further advice on activities
requiring multiple or staged permissions:

the principle in this and similar cases seems to me to be clear: the Directive does not
apply to decisions which involve merely the detailed regulation of activities for which
the principal consent, raising the substantial environmental issues, has already been
given.!3

In a similar case involving a quarry in County Durham, the Court of Appeal
has resolved a longstanding legal question by holding that the Directive'# is
capable of ‘direct effect’. This is the principle of European Community law
which enables individuals to rely upon provisions of directives, which are pre-
cise and unconditional, in their national courts. As an emanation of the (UK)
state, Durham County Council was bound by the terms of the Directive and it
had therefore to receive and consider an assessment before approving the pro-
posed operations. But this would result, Durham argued, in an obligation being
imposed on a private individual (the quarry operator) or, in other words, it
would be an example of horizontal direct effect—a directive should impose an
obligation on Member States not on individuals—something which the case
law's of the European Court of Justice has sought to avoid. In resolving this

10°R.v. North Yorkshire County Council ex parte Brown [1997] Env. LR 391.

1 Above n.8.

12 R.v. North Yorkshire County Council ex parte Brown [1998] JPL 764.

13 R.v. North Yorkshire County Council ex parte Brown [1999] JPL 616.

14 Above n.6, Art. 4.1 requires the submission of an assessment prior to project approval.
15 Case C-91/92 Faccini Dori v. Recreb Srl [1994] ECR 1-3325.
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dilemma, Sedley L] argued that Mr Huddleston’s (the resident who brought the
judicial review) ‘interest in the legal protection of the environment’'¢ could be
protected without imposing criminal liability on the operator.

There are very few reported instances of the successful use of the ‘direct
effect’ of a provision of an environmental directive in any member state; this is
almost certainly the first instance in the English Supreme Court. A private indi-
vidual has used a principle to be found, not in the Treaty of Rome, but in the
case law of the European Court'” to persuade the Court of Appeal to adopt a
purposive interpretation of a directive, rather than rely upon a literal reading of
the implementing regulations. It is a procedural victory but not necessarily a
substantive one: having received and considered the assessment, the County
Council will still enjoy wide discretion (constrained only by Wednesbury'®
reasonableness) in the conditions it chooses to impose. But coming as it did, in
the first months of the new millennium, this case may come to be seen as a mile-
stone' in the conflict between public and private interests which, according to
Professor MacAuslan (1980), planning seeks to mediate. It represents a clear
departure from judicial attitudes in earlier cases. If nothing else, it will remove
the ‘busybody’ stigma from those who seek to invoke their public law rights to
challenge planning (and related) decisions. Twyford Down might just conceiv-
ably have been saved had Sedley L]’s reasoning preceded, rather than followed,
that tragic case.

2. Planning and property rights

By way of complementing the following chapters’ references to the overlap
between planning and other statutory regimes of environmental protection, it is
also necessary at this stage to make some reference to recent cases which illumi-
nate the relationship between planning and the environmental dimensions of
English common law. Planning control has always amounted to an intrusion on
the rights of property. Although Mrs Thatcher’s privatisations did not extend to
a general reversal of the ‘nationalisation’ of landowners’ rights to develop their
property which, Cullingworth (1997, 23) claims, had taken place in 1947. Even
when her deregulation rhetoric was at its height, extensive dismantling of the
planning system was not attempted; although the faintness of the praise—‘in
many ways [town and country planning] has served the country well and the
Government has no intention of abolishing it (HMG, 1985, para. 3.1)—sug-
gests that this had been contemplated.

16 R.v. Durbam County Council and others ex parte Huddleston [2000] JPL 409.

17 Case C—41/74 Van Duyn v. Home Office [1974] ECR 1337.

18 Associated Provincial Picture Houses Ltd v. Wednesbury Corporation [1948] 1 KB 223, [1947]
2 Al ER 680.

19 As might Berkeley v. Secretary of State for the Environment [2000] 3 All ER 897 (HL) in which
their Lordships held that an environmental statement must be submitted even though it is unlikely
to influence a decision-maker, who already has all the relevant information but in a different form.
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The right to enjoy one’s property without interference from noise, odour and
fumes from adjoining land is protected by the ancient tort of nuisance, from
which modern environmental law is descended. When the activities which give
rise to complaints (concerning smoke, fumes, noise, odour etc.) are carried out
by a body acting under statutory authority then, in general, that authority will
amount to a defence in nuisance. In a case?® involving noise from traffic enter-
ing and leaving a commercial port, Buckley J held that planning consent was
analogous to statutory authority in conferring a defence against claims in nui-
sance. If this decision is interpreted as extinguishing a private right (to sue in
nuisance) without remedy or compensation, it is contrary to English law. If
however, the planning permission is understood as bringing about a marked
change in the nature of the area, then the locality test (of what is a reasonable
amount of noise, dust or fumes to be expected in an industrial, residential or
commercial area) remains the basis of a defence against nuisance. Given the crit-
icism which this decision attracted, it was not surprising that the Court of
Appeal chose to narrow further the latter interpretation when considering a
similar case.?! It concluded that a defence in nuisance might attach to a planning
permission which had demanded a consideration of ‘strategic issues’ as to where
the wider public interest (stemming, for example, from a commercial port) was
deemed to have outweighed the local residents’ detriment. Secondly, the devel-
opment had to make a specific change to the nature of the locality, which, in this
later case, the operation of pig units in a rural area did not. The High Court has
also held that, whilst the possibility of actions in nuisance had to be considered
by a planning authority, that did not oblige the authority to withhold consent
for housing in the vicinity of an existing source of odour (an animal treatment
works).22

It is interesting to compare the notion of planning permission conferring a
defence in nuisance with the House of Lords’ ruling in Hunter,”® where it was
stated obiter that development control could have foreseen and prevented the
circumstances which gave rise to the nuisance allegedly associated with poor TV
reception. Interference caused by an exceptionally tall building (Canary Wharf
in East London) was deemed not to constitute a nuisance. Citing precedents dat-
ing from the seventeenth century that the interruption of view and other passive
effects of one building upon another were not (in the absence of some easement
or covenant) unlawful, their Lordships declined the opportunity to modernise
nuisance by recognising that receiving adequate TV signals is, for many people,
a necessary precondition of the full enjoyment of their homes. Instead they held
that the effects on television reception should form but one of many ‘material
considerations’ to be taken into account (along with the development plan and
any representations made by local residents) by the planning authority before

20 Gillingham BC v. Medway (Chatham) Dock Company [1992] Env. LR 98.
21 Wheeler and Anr v. ].J. Saunders Ltd and others [1995] 2 All ER 697.

22 R.v. Exeter CC ex parte ].L. Thomas and Co. [1990] 1 All ER 413.

23 Hunter and others v. Canary Wharf Ltd [1997] AC 655, [1997] 2 All ER 426.
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giving planning consent for any large building. However, this development took
place within the boundary of an enterprise zone (Isle of Dogs) where even a
building of this height (250 metres) required the agreement only of the London
Docklands Development Corporation. Notwithstanding this point, nuisance
cannot be used in an ad hoc manner to compensate for the adverse consequences
of ‘fast track’ planning.

The erection or extension of even a single-storey building can impair the view
previously enjoyed by neighbours. For those affected it represents the loss of a
private good. But whether any given instance involves the public interest to such
an extent as to make it a ‘material consideration’ for planning purposes is ‘for
the decision-maker to determine’.?* If loss of sunlight or an intrusion upon a
treasured view are to carry an ‘environmental’ label, then it must be of our weak
variety. By analogy, interference with TV signals simply by the presence of a tall
building must also fall within that category. However, it is possible to point to
an earlier case involving planning and electromagnetic radiation which, despite
being only ‘weakly environmental’ in our sense, did lead to the fundamental
principle of planning law that any consideration which relates to the use of land
is capable of being a ‘material consideration’.?*

Underlying all these judgments (and countless others) is the need to strike a
balance between individual rights and the public interest. Nuisance serves to
protect the former whilst recognising the latter; planning pursues the latter
whilst ensuring that the extinction of any property right (as, for example, in
compulsory purchase) is appropriately compensated. Planning is inherently util-
itarian: it is recognised that there may be losers as well as gainers as a result of
any planning decision or development plan policy. But provided that decision or
policy is in pursuit of the overall interests of the area, and it is not unreasonable
in the Wednesbury sense, then the planning authority is not liable in negligence
to any person who consequently incurs loss.?¢ If planning and property law have
come to enjoy a largely peaceful co-existence, there are signs that the relation-
ship between planning and the rights protected by the Human Rights Act 1998
could become more vexatious.

3. Planning and human rights

The Human Rights regime represents yet another overlapping jurisdiction and
one which can be expected to disturb the equilibrium between public and pri-
vate interests. Planning authorities and the various environmental agencies
referred to in this book are ‘public bodies’ and therefore fall within the remit of

24+ AL Wood-Robinson v. Secretary of State and Wandsworth LBC [1998] JPL 977.

25 Stringer v. Minister of Housing and Local Government [1971] 1 All ER 65 at 77, in which the
operators of the radio-telescope at Jodrell Bank (Cheshire) opposed a development which would
increase the local background radiation (from electrical machinery in the proposed garage).

26 Ryeford Homes v. Sevenoaks District Council [1990] JPL 36.
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the 1998 Act. Judges are obliged to ‘take account of’?” the case law of the
European Court of Human Rights (ECHR) when hearing any action under the
1998 Act; and it is possible to point to a number of cases, with an environmen-
tal dimension, which raise the possibility of conflict with UK planning’s utili-
tarian ethic.

In Lopez Ostra v. Spain,?® the ECHR held that the applicant’s (Article 8) right
to privacy and respect for family life had been violated by a local authority’s
ineffectual response to her complaints about odorous fumes from a tannery near
her home. In determining whether, in cases of this type, a state had breached its
duty to protect private and family life, home and correspondence, the Court

held that:

regard must be had to the fair balance that has to be struck between the competing
interests of the individual and of the community as a whole, and in any case the State
enjoys a certain margin of appreciation.?”

On the evidence in this case, especially that given by a paediatrician on the
effects of hydrogen sulphide emissions on the health of the applicant’s daughter,
the margin of appreciation had been exceeded. It was similarly deemed to have
been exceeded in another case? in which the same (Article 8) right was adjudged
to have been violated, on this occasion, by an Italian local authority’s failure to
inform the residents about the evacuation procedures to be followed in the event
of an emergency at a plant manufacturing fertiliser.

It was the margin of appreciation which, by a six to three majority of the
judges in the ECHR, saved the United Kingdom from considerable embarrass-
ment in the Buckley3' case. Mrs Buckley, a gypsy, argued that her right to
family life had been infringed when the local planning authority took enforce-
ment action after she had parked her two caravans on land which she owned
but which was not designated for that purpose in the local plan. A ruling in
Mrs Buckley’s favour would have seriously undermined the basis of the UK
planning system. However, it could well be that the more lasting effect on the
UK planning system will come from Bryan v. UK32 and subsequent cases which
are concerned with the procedural, as distinct from the substantive, rights which
the planning system confers.

Article 6(1) of the Convention provides that: ‘in the determination of his civil
rights and obligations . . . everyone is entitled to a fair and a public hearing by
an independent and impartial tribunal established by law’. In the Bryan case, the
ECHR decided that an Inspector determining an appeal against an enforcement
notice could not be ‘an independent and impartial tribunal’ by virtue of the exis-
tence of the power of the Secretary of State to determine the appeal himself and

N

7 S.2 of the Human Rights Act 1998.

28 Lopez Ostra v. Spain (1995) 20 EHRR 277.

29 Ibid. para.51.

39 Guerra and others v. Italy (1998) 26 EHRR 357.

31 Buckley v. UK (1997) 23 EHRR 101, [1996] JPL 1018.
32 Bryan v. UK (1995) 21 EHRR 342, [1996] JPL 386.
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because the Inspector was bound to consider policies, especially those contained
in the various planning policy guidance notes, published by the Secretary of
State. However, the ECHR went on to accept that the right of an aggrieved
appellant®® to refer the decision in an enforcement notice appeal to the High
Court was sufficient to ensure that Article 6(1) was not violated by the existing
UK procedures.

The limited ‘independence’ of the Planning Inspectorate and the executive
was one of a number of concerns which led the government to commission a
study, by Malcolm Grant, of the feasibility of a specialist environmental court
for England and Wales. This innovation had been suggested earlier by the plan-
ning lawyer, Robert Carnwath (1992), and by Sir Harry (later, Lord) Woolf,
who argued (1991, 12) that the growing number and complexity of environ-
mental disputes necessitated the establishment of a specialist tribunal. When he
became Master of the Rolls, his report (Woolf, 1996) on reform of the civil jus-
tice system made few explicit references to the environment, but he could not
have been unaware of the European Commission’s concern over the need to
improve access (especially by third parties) to national courts for environmen-
tal justice.?* Professor Grant’s preferred model envisages a two-tier system with
a tribunal, incorporating the existing Planning Inspectorate and possibly the
Lands Tribunal, and a court-tier, hearing inter alia applications for judicial
review, statutory review of planning decisions, and appeals in criminal cases as
well as civil litigation with a clear environmental dimension. Grant’s report
(DETR, 2000a) does not understate the problems (analogous to distinguishing
between our weak and strong categories) of selecting the cases to be heard by
the new environmental jurisdiction and those which are to be left, as now, to the
Queen’s Bench Division.

The absence of a ‘readily definable body of environmental law’ was one of the
reasons HM Government was, according to a House of Lords spokesman,>’ not
persuaded of the need for an environmental tribunal. It remains to be seen
whether this initial disinclination can survive a ruling, eagerly awaited as this
book goes to press, in the Inner House of the Court of Session (Scotland’s equiv-
alent of the Court of Appeal) in the case of County Properties Ltd. v. The
Scottish Ministers.>® Although this case is strictly concerned with an appeal over
listed building consent, it raises issues which are not confined to this weak end
of the spectrum and, if not reversed, it has implications for appeals involving
mainstream planning matters. In summary, the argument advanced in Bryan3”
(viz. that the provision for statutory review of appeal decisions in the High
Court overcomes the objection that the Planning Inspectorate is not an inde-

33 [O]r the local planning authority or any other person having an interest’: 5.289 of the 1990 Act.

3% EC Commission Report on Access to Environmental Justice [1995] O] C254/47; see also the
European Convention on Access to Information, Public Participation in Decision Making and
Access to Justice in Environmental Matters (the ‘Aarhus Convention’) 1998.

35 House of Lords Debates 9 October 2000.

36 (Outer House) Scots Law Times, 25 August 2000 at 27.

37 Above n.32.
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pendent tribunal) does not answer the objection that that review is confined to
matters of law. And since the review does not allow a reconsideration of the
merits (which in this case involves aesthetic judgments) of the original decision,
the Article 6 requirement for a truly ‘independent’ tribunal is not satisfied.
However, offering property developers a means of challenging their obligations
in the conservation of Georgian facades was, I suspect, not uppermost in the
minds of the original authors of the European Convention or of those who
drafted the Human Rights Act 1998.

Whatever the precise structure of any environment court which is eventually
implemented, it is likely that the appeals, reviews and cases, which have been of
most interest to the contributors to this volume would tend to be considered by
a multi-disciplinary body including lawyers, planners, surveyors and scientists.
One might therefore anticipate the gradual emergence of a more consistent
approach. But whilst the appellate role of the Secretary of State might be
removed, the role of the central executive in setting out the overall policy aims
of planning will remain. If denied the opportunity to determine the most con-
troversial appeals, the executive, mindful that PPGs and planning circulars con-
stitute ‘material considerations’ which must®® be taken into account, might be
tempted to become far more prescriptive when preparing or revising these advi-
sory documents. Governments are elected to govern in the public interest.
Within the ‘public interest’, green concerns are becoming dominant and these
often involves difficult decisions over land use. Passing such decisions to the
judiciary will not make them any easier or, indeed, any less political.

SUMMARY

The use of the plural in the title of this introductory chapter is deliberate. It is
necessary from the outset to remind the reader that the more prolific the use of
the term ‘environment’, the more its meaning has become fragmented. It may be
that the book will identify a coherence in planning’s role across the range of
environmental sectors but that has to be established, not assumed. The
weak/strong environmental spectrum which I have introduced can be criticised
in that it reduces all environmental concerns, no matter how complex, to a one-
dimensional scale. But it is simply a heuristic device—a belated attempt to
impose some structure in the semantic chaos which attends the uncritical and
metaphorical use (as in ‘social environment’) of any concept.

Planning seeks to regulate the use of land in the public interest. The ‘public
interests’ which planning has traditionally sought to regulate—green belt, land-
scape, and amenity—are environmental in the sense that they are aspects of our
immediate surroundings—aspects which are still seen as a source of aesthetic
satisfaction. Such concerns are far from trivial and they continue to give rise to

38 ] A Pye (Oxford) Estates Ltd v. West Oxfordshire DC [1982] JPL 577.
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important additions to planning case law. But contemporary environmentalism
is motivated and characterised by a deep apprehension that the true external
costs of industrialism may outweigh the benefits. Sustainability is a ‘public
interest’ in a rather special sense—one which embraces both intra- and inter-
generational equity. We do not claim that the following chapters represent an
exhaustive account, that is, one which leaves no aspect of planning or environ-
ment unconsidered. But we believe we examine those aspects which enable the
reader to form a view of planning’s contributions to environmental protection
in the immediate future.
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Town and Country Planning and
Water Quality Planning

WILLIAM HOWARTH

OBJECTIVES AND APPROACH

HE PURPOSE OF this chapter is to examine the parallels between town and
Tcountry planning and water quality planning and to consider whether the
general separation between the two regulatory systems is justified or beneficial
in securing strategic environmental objectives. From a distance, it may appear
that the anticipation of environmentally unacceptable activities and impacts in
relation to land use, on the one hand, and water use, on the other, have much in
common. Both may be seen as mechanisms by which environmental protection
may be directed towards overall objectives and the conformity of particular pro-
posals with those objectives may be secured. However, it is remarkable that, in
the United Kingdom, the regulatory systems which apply to land use planning
and water use planning have evolved, to a great extent, independently of one
another. Whatever justification exists for this is largely historical in character,
but the new emphasis upon holistic environmental regulation places in con-
tention any legal or administrative barriers between the control of different
activities which impact upon the environment. Hence, the time is ripe to revisit
the separation between town and country planning and water quality planning
and to reassess whether this regulatory separation is genuinely conducive to
better protection of the environment as a whole and the ecosystems which are
dependent upon it.

Having embarked upon this, potentially wide-ranging, line of enquiry some
qualifications are needed to confine the discussion within manageable limits.
The first is to note that, following the general theme of this work, the compar-
isons and contrasts that are to be drawn are between town and country planning
and water quality planning. That is to say, that the weighty concern of water
quantity management, the reconciliation of water demands upon limited
supplies and the consequences of over-use of water supplies upon the aquatic
environment, will be addressed here only incidentally (but see Chapter Nine).
Whilst the role of land use planning in preventing developments which impose
unacceptable demands upon vulnerable watercourses and groundwater supplies
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is a fundamental concern in the protection of the aquatic environment, the
respective use of the two planning regimes to prevent water pollution and the
deterioration of water quality is taken as the central focus of attention.

Secondly, it must be recognised that the system of town and country planning
operative in England and Wales is of bewildering intricacy and the danger of
being swamped by detail must be avoided if useful general inferences are to be
drawn. For the purpose of emphasising comparisons and contrasts with water
quality planning a strongly thematic approach is needed. This involves identi-
fying the centrally important features of the regulatory regimes at the expense
of leaving out much of the detail that would properly feature in a fuller account
of either system of control. It is to be stressed, therefore, that the coverage that
follows seeks to provide a basis for a comparative discussion rather than any-
thing approaching a comprehensive account of the law and policy on land use
planning or water quality planning.

Finally, it is necessary to acknowledge that any analysis based mainly on
legislative principles may be neglecting institutional and political factors which
might support quite different inferences. Local authorities, for example, which
undertake the greater part of the responsibility for administering the town and
country planning system in practice, have a local democratic mandate. The
elected representatives of local people will be unavoidably subject to a corre-
sponding political obligation to be responsive to environmental and other pri-
marily local concerns. By contrast, the Environment Agency, which has the
principal responsibility for the administration of water quality planning, has no
directly corresponding political mandate and draws its remit from its allocation
of responsibilities under national legislation and policy and the considerable
body of technical expertise that it possesses in relation to the implementation of
its environmental responsibilities. The key point to appreciate is that the prac-
tical effect of a body of law is capable of being greatly influenced by the nature
of the body that is entrusted with its implementation, and the actual impact of
the two regulatory regimes under consideration may be strongly dependent
upon different perceptions of environmental priorities as between local author-
ities and the Environment Agency. Moreover, the legally-based analysis that
follows may not give adequate weight to the contrasts that arise because of
the different perspectives of those entrusted with administrative and law-
enforcement responsibilities.

AXIOMS OF TOWN AND COUNTRY PLANNING LAW

In any comparative legal study, some effort must be made to distil the key
features of the areas of law to be compared and, necessarily, this is the case in
comparing town and country planning law and water quality planning law.
Unavoidably, this involves quite a large measure of subjectivity, since equally
well-informed commentators are likely to reach different conclusions about
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which parts of a subject area are properly identified as ‘key principles’ and
which are to be relegated to ‘matters of detail’. Nonetheless, for any progress to
be made, some judgement has to be exercised, even if it is not likely to be met
with universal endorsement. It is, tentatively, proposed, therefore, that the fol-
lowing may be treated as the axioms of town and country planning law:

) the Executive Responsibility Principle;
) the Plan Formulation Responsibility;
) the Development Definition;
4) the De Minimis Exception;
) the Authorisation Principle;
) the Consultation Obligation;
) the Materiality Principle; and
8) the Determination Principle.

The suggestion is that these principles are ‘axiomatic’ in the sense that they
identify the basic structure of planning regulation whilst minimising the need to
go into matters of detail other than to illustrate the meaning of the principles. In
terms of their basic functions, within the town and country planning system, the
principles are outlined in the following paragraphs.

1. The executive responsibility principle

Whilst practical responsibilities for formulating development plans and deter-
mining applications for development consent are normally allocated to local
planning authorities, the appropriate Secretary of State has ultimate control
over the town and country planning system by means of a range of legislative,
administrative and adjudicative powers. In relation to legislative powers, the
Secretary of State is provided with extensive powers to facilitate the implemen-
tation of the principle enactment, the Town and Country Planning Act 1990 (the
1990 Act’), by making secondary regulations and orders' and for most practi-
cal purposes the implementation of the Act requires legislative action on his part
(see, for example, the Use Classes Order,? the General Permitted Development
Order?® and the General Development Procedure Order,* discussed below). At
the administrative level, the Secretary of State has wide-ranging powers to issue
guidance to local authorities to ensure that they act in accordance with general
planning policy. Hence, control over structure plans adopted by local authori-
ties is maintained by a requirement that, in formulating a structure plan, the
local authority must have regard to any regional or strategic planning guidance

' S.333 of the 1990 Act.

2 Town and Country Planning (Use Classes) Order 1987 (SI 1987, No.764).

3 Town and Country Planning (General Permitted Development) Order 1995 (SI 1995, No.418).
4 Town and Country Planning (General Development Procedure) Order 1995 (SI 1995, No.419).
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given to assist in the preparation of the plan,® and where relevant policy guid-
ance exists this will be a material consideration in determining any particular
planning application. At the adjudicative level, the Secretary of State has vari-
ous powers to determine planning appeals, such as appeals against a refusal to
grant planning permission or the grant of a permission subject to conditions®
and also has the power to ‘call in’ particular applications for planning permis-
sion for his own determination.” Whilst this range of functions may serve to
demonstrate the Secretary of State’s role in the planning system as a neat con-
tradiction of Montesquieu’s theory of the desirability of the separation of the
powers of government (see Vile, 1967, 90), it also serves to confine the decision-
making power of local authorities in planning matters. The system may be char-
acterised as one of ‘bounded discretion’ in which a local authority’s scope for
decision-making is placed within the powers given by statute and does not
encroach upon those matters which are subject to the overall control of the
Secretary of State.

2. The plan formulation responsibility

A duty is imposed upon planning authorities to formulate development plans
for a range of different kinds of purpose (under Part Il of the 1990 Act). Of cen-
tral relevance, under the so-called ‘new style’ of development plans, this
involves, for most areas, two tiers of planning, with responsibilities allocated at
county level for structure plans and at district level for the local plans. The pur-
pose of the structure plan is to provide a general account of policies applicable
to land use within the area, whereas local plans apply policies stated in the struc-
ture plan in relation to identified areas of land. Broadly, the function of devel-
opment plans is twofold: first, to provide a statement of the manner in which
national and local policies are to be applied within the relevant area and,
secondly, to provide a guide to determinations of whether particular kinds of
development will be allowed in particular locations. Hence, at one level plans
indicate how strategic objectives for land use, such as the realisation of targets
for the provision of housing, are to be realised; at another level they are loca-
tion-specific in indicating whether a certain kind of development is likely to be
authorised in a specific location. The location-specific element is never entirely
conclusive of whether a particular development proposal will be authorised, but
will generally be useful to prospective developers in identifying areas where
specific kinds of development are most likely to be given approval.

5 8.31(6)(a) of the 1990 Act.
¢ S.78 of the 1990 Act.
7 S.77 of the 1990 Act.
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3. The development definition

Development means ‘the carrying out of building, engineering, mining or other
operations in, on, over or under land, or the making of any material change in
the use of any building or other land’.® Because the concept of development is so
centrally important in planning law, the case law on the interpretation of these
words is considerable, and wildly diverse kinds of land use have been intimately
scrutinised to ascertain whether they fall within the scope of the definition.
However, for present purposes, the key feature to be recognised is the essential
function of the definition in providing a general and preliminary identification
of the matters that are to be subject to the system of planning regulation. This
‘preliminary’ identification of regulated kinds of land use is subject to statutory
refinement in that, ‘for the avoidance of doubt’, certain matters are declared to
constitute development or are stated not to constitute development® and
detailed secondary legislation is enacted seeking further to define what degree of
change in land use will constitute a ‘material’ change of use (see the Use Classes
Order 1987).10

4. The ‘de minimis’ exception

To prevent the development control system becoming overloaded with applica-
tions for authorisation of minor developments, which are not thought to need
explicit consideration by planning authorities, a wide range of developments are
given deemed planning permission.'! That is, even after the definition of ‘devel-
opment’ has been refined by secondary legislation, the concept remains too
broad to be practicable as a test to determine which land use activities need to
be made subject to the full rigour of the planning system and further limitations
must be provided for to exempt minor kinds of development from the need for
explicit consideration. Whilst this challenge to practicability might have been
met by a narrower definition of ‘development’ being formulated in the first
place, the solution that is adopted keeps minor operations within the meaning
of ‘development’ but dispenses with the need for an explicit planning applica-
tion to be made for such projects by the stipulation that they are ‘deemed’ to be
granted by the Secretary of State without the need for further permission to be
given by a local authority. This approach has the advantage that the deemed
permission may be withdrawn in certain cases where the Secretary of State
or the local planning authority is satisfied that it is expedient that certain

8 5.55(1) of the 1990 Act.
9 §.55(2) of the 1990 Act.
10° Above n.2.
1 Above n.3.
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categories of, otherwise, permitted development in specified areas should be the
subject of explicit consideration.!?

5. The authorisation principle

‘Planning permission is required for the carrying out of any development of
land’.'3 The key to any system of regulatory control is that, ultimately, failure
to comply with regulatory requirements will result in a sanction of some kind,
otherwise there would be no compelling reason for adherence to other regula-
tory requirements. A peculiarity of the town and country planning system is that
development of land without planning permission is not, by itself, a criminal
offence. However, unauthorised development will allow the local planning
authority to instigate the enforcement machinery relating to planning control
(see DOE, 1997a, 1997b). This will normally involve the service of an enforce-
ment notice against the person responsible for the unauthorised development
which will require the development to cease or to be removed. It is only when
the action required under the enforcement notice is not undertaken within the
time allowed that a criminal offence is committed.'* Hence, strictly, the funda-
mental prohibition upon which the planning system rests is that it is unlawful to
contravene an enforcement notice. Nevertheless, the execution of unauthorised
development of land is properly characterised as the first step towards commis-
sion of the criminal offence.

6. The consultation obligation

Opinions of specified consultees must be sought on applications for particular
categories of development and, in determining an application, the local plan-
ning authority must take into account representations made by consultees and
other representations made. This principle, alongside the obligation upon local
planning authorities generally to publicise planning applications, seeks to
ensure that determination of applications is made on the basis of the fullest
practicable input of relevant opinion and expertise, and implies that authorities
are to be responsive to representations which raise significant objections.
However, the consultation obligation remains no stronger than that, and pro-
viding that an authority adheres to the procedural requirement that such repre-
sentations are taken into account there will be no grounds for overturning a
planning permission that the opinions of a consultee have not been accepted in
making the determination (see Box 2.1). Similarly, in relation to development
plans, where a local planning authority is preparing a development plan it is
12 Above n.3, Art. 4.

13- G.57(1) of the 1990 Act.
145,179 of the 1990 Act.
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BOX 2.1: The Ynys Mon BC Case

Ynys Mon BC v. Secretary of State for Wales' concerned an application for
planning permission for six houses and was strongly opposed by the
National Rivers Authority (the predecessor of the Environment Agency).
Following construction of the houses, it would have been the statutory right
of the developer to be allowed to make a connection into the local sewerage
system.? The contention of the Authority was that the local sewerage system
was inadequate in that it allowed untreated foul sewage to be discharged into
coastal waters. As a consequence, the Authority had formulated a policy to
oppose all developments involving further connections to the sewerage sys-
tem and, consequently, recommended refusal of the application until such
time as the relevant sewerage undertaker had brought about adequate
improvements to the sewerage system. This was accepted by the local plan-
ning authority, which declined the application, but not by the Planning
Inspector, who took the view that, although the discharge of raw sewage into
the sea was unsatisfactory, the discharge of effluent from an addition six
small dwellings was not a sufficient reason to justify the refusal of the devel-
opment. Accordingly, the Inspector granted the permission.

In an appeal by the Council to quash the Inspector’s decision, the Deputy
Judge accepted that the duties upon the Authority were of high importance
in the public interest and that the conditions at the existing sewage outfalls
in the locality were unsatisfactory. Nevertheless, he declined to accept that
the total embargo policy adopted by the Authority could conclusively deter-
mine in relation to any particular proposed development. To do so would
make the Authority’s policy conclusive of any decision in the development
control context where other relevant considerations needed to be addressed.
Whilst the policy objectives of the Authority were important material con-
siderations, it was imperative that they should be weighed together with all
other relevant matters. In essence, this is what the Inspector had done by not
treating the policy of the Authority as conclusive of the matter for determi-
nation and the decision that he had arrived at could not be challenged as
unlawful simply because it conflicted with the policy. He was entitled to con-
clude that, despite the policy, the discharge contributed by the additional
houses would not give rise to deleterious consequences in the planning con-
text. It was held that the Inspector had had proper regard to the evidence,
and the weight to be attached to this was a matter for his judgment, conse-
quently, the Court declined to overturn the decision.

A key passage from the judgment of Graham Eyre QC, sitting as a Deputy
Judge, states that ‘a planning decision properly arrived at which, as a result
breached this [National Rivers Authority] policy embargo could not be
attacked on the grounds that it was unlawful simply by virtue of the exis-
tence of the policy’. This shows that a planning application which, if
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allowed, will contravene Environment Agency policy on pollution control
will not necessarily be refused, since the policy is only one material consid-
eration and should not be followed where it is outweighed by other material
planning considerations.

1 [1993] JPL 225.
2 Under s.98 or 5.106 of the Water Industry Act 1991.

bound, before finally determining the contents of the plan, to consider any rep-
resentations.!®

7. The materiality principle

In determining a planning application, the planning authority must have regard
to provisions of the development plan, so far as material to the application, and
to any other material considerations.'® The test of what is a ‘material consider-
ation’ in the preparation of plans or in the control of development ‘is whether it
serves a planning purpose [that is] one which relates to the character and use of
the land’.'” This principle seems to allow, and require, planning authorities to
take into account the widest conceivable range of factors in exercising planning
functions.

8. The determination principle

“Where, in making any determination under the planning Acts, regard is to be
had to the development plan, the determination shall be made in accordance
with the plan unless material considerations indicate otherwise’.'® The effect of
this requirement is to emphasise the importance of the relevant development
plan in the determination process by creating a presumption that the plan
should be followed where there are no material considerations to the contrary.
Nonetheless, the possibility is left open that other material considerations might
be of sufficient weight to justify a departure from the development plan in some
circumstances. In essence, this ‘plan-led’ presumption seems to take the devel-
opment plan as a starting point and to give it a weight above that of other
factors relevant to the determination. In practice, however, the difficulty will

15 8.33 of the 1990 Act and Town and Country Planning (Development Plan) Regulations 1991
(SI 1991, No. 2794).

16.5.70(2) of the 1990 Act.

17 Per Lord Scarman, in Great Portland Estates plc v. Westminster City Council [1984] 3 All ER
744 at 750.

18 5.54A of the 1990 Act.
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always be that of deciding whether the strength of other material considerations
is sufficient to outweigh the presumption in favour of the development plan, or
whether not following the plan would cause demonstrable harm to an interest
of acknowledged importance (DOE, 1997¢, para.39).

AXIOMS (THE SAME ONES) OF WATER QUALITY PLANNING

Having suggested a set of axioms of town and country planning law, the second
part of the exercise is to ascertain to what extent the principles that have been
outlined have counterparts within the regulatory system applicable to water
quality planning. Accordingly, the same set of headings are used in this section
to outline the comparisons and contrasts within water quality planning.

1. The executive responsibility principle

Although the practical responsibility for water quality planning in England and
Wales rests with the Environment Agency, through the exercise of its powers
and duties under the Water Resources Act 1991(the ‘1991 Act’) and the
Environment Act 1995 (the ‘1995 Act’), this is subject to the extensive powers of
the Ministers with responsibility for the environment and agriculture (and now
the National Assembly for Wales'®) to enact secondary legislation, to give guid-
ance and directions to the Agency and to exercise certain judicial functions in
relation to appeals. The legislative powers of the Ministers enable the enactment
of extensive secondary legislation concerning the determination of applications
for discharge consents to controlled waters under the 1991 Act.?° The general
guidance (DOE, 1996a) to the Agency indicates the contribution that the Agency
should be making towards the achievement of sustainable development and the
general objectives it should be pursuing in discharging its functions.?! In addi-
tion to the general guidance, the appropriate Minister may give the Agency
directions of a general or specific character with respect to the carrying out any
of its functions, and particularly where such directions are necessary for the
implementation of European Community or international obligations.?? In rela-
tion to various judicial matters, rights of appeal, against decisions of the
Agency, are given to the Secretary of State, for example, where a discharge con-
sent application has been refused or been allowed subject to conditions.?

19 Government of Wales Act 1998 and National Assembly for Wales (Transfer of Functions)
Order 1999 (SI 1999, No. 672).

20 See Control of Pollution (Applications, Appeals and Registers) Regulations 1996 (SI 1996, No.
2971).

21 S.4 of the 1995 Act.

22 5.40 of the 1995 Act.

23 591 of thel991 Act and Control of Pollution (Applications, Appeals and Registers)
Regulations 1996 (SI 1996, No.2971), though see below on the role of the Planning Inspectorate in
relation to the hearing of appeals.
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Hence, as under the town and country planning system, the Ministers are
empowered to exercise a wide range of legislative, executive and judicial func-
tions in relation to the supervision of the Agency in discharging its water qual-
ity function. However, some contrast may be drawn in the level of detail to be
found in some respects. Whilst an extensive list of Planning Policy Guidance
Notes is in place to guide local planning authorities across the range of matters
over which they exercise powers and duties, the guidance provided to the
Agency in relation to water quality planning is neither so extensive nor so
detailed. In part, the explanation for this may lie in the perception of water qual-
ity function of the Agency being comprehensively provided for in legislation, in
part it may also lie in technical aspects of water quality planning being left to the
discretion of experts within the Agency.

2. The plan preparation responsibility

In so far as water quality management is a strategic activity, formal require-
ments for the specification and realisation of water quality objectives are legally
provided for through the mechanism for establishing statutory water quality
objectives. In essence, the Secretary of State is possessed of enabling powers
which allow systems of water quality classification to be formally established
and for him to specify that particular waters must meet, and be maintained at,
at least the quality required by a specified quality classification. Where this is
done, the Agency will be legally bound to exercise its legal powers, so far as
practicable, for the purpose of achieving and maintaining water quality at the
level required by the classification specified for a particular water.?*

However, two points should be noted concerning the procedure over statu-
tory water quality objectives. The first is that the water quality ‘planning’ mech-
anism is formulated as a power, rather than a duty, upon the Secretary of State,
and he has so far chosen to exercise this power only where specification of statu-
tory water quality objectives is necessary to meet requirements arising under
European Community water directives. A ‘national’ classification system has
been enacted for the ecological quality of waters?® but no statutory water qual-
ity objectives are thought to have been so far specified in relation to ecological
quality for any particular waters. By contrast with other areas of environmental
law, such as air quality?® and waste management,?” there is no duty upon the
Secretary of State to formulate a national water quality strategy or plan. The
most pertinent policy statement available is the rather terse observation to be
found in the guidance on Sustainable Development to the Agency: ‘The
Government’s policy objective for water protection is where possible to prevent

24 S5.82 to 84 of the 1991 Act.

25 Surface Waters (River Ecosystem) (Classification) Regulations 1994 (SI 1994, No.1057).
26 G.80 of the 1995 Act and see HMG (2000a).

27 S.44A of the Environmental Protection Act 1990, as amended, and see HMG (2000b).
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deterioration in water quality and to seek to secure improvements in accordance
with agreed priorities which reflect the requirements of Community legislation’
(DOE,1996a, para.6.23).

Secondly, in so far as duties are statutorily imposed upon the Environment
Agency they appear to relate only remotely to any possible water quality plan-
ning role. Hence, the general environmental duty upon the Agency to have
regard to the desirability of conserving flora and fauna when considering any
proposals relating to its pollution control functions?® might be construed as an
obligation to ensure a satisfactory ecological quality of receiving waters when
determining an application for a discharge consent. However, it is far from
explicit to what extent the general environmental duty upon the Agency implies
a strategic water quality planning role.

Perhaps because of the lack of explicit statutory guidance in respect of its role
in water quality planning, the Agency has imposed upon itself, with Govern-
ment endorsement, various non-statutory kinds of environmental planning
objectives such as the aim ‘to achieve major and continuous improvement in the
quality of air, land and water’ (Environment Agency, 1998a, para.2.4). This is
interpreted as a commitment to delivery of environmental improvement at the
local level through Local Environment Agency Plans (LEAPs) which are
intended to ‘set out and assess local environmental issues, and present an inte-
grated action plan for the Agency and other bodies with responsibilities to
protect and improve the environment, taking into account the views of local
communities, local authorities, industry and environmental groups’ (Environ-
ment Agency, 1998a, para.2.7). Further implications of LEAPs are stated as
follows:

River-basin management planning is the foundation for safeguarding the water envi-
ronment. LEAPs provide an opportunity for the Agency to describe existing and pro-
pose future targets for water quality. These include targets to ensure waters are fit for
their uses and are in good condition to be passed on to the next generation. We believe
that the investment plans of water companies being determined in the Periodic Review
for 2000-2005 should meet, or at least be tailored to, the targets determine set out in
River Quality Objectives (RQOs), as accepted by the Government in 1989. LEAPS
provide a key mechanism for reviewing RQOs and to target investment. We will also
use the LEAPs process to prevent deterioration in water quality [Environment Agency,
1998a, para.6.17].

In practical effect, LEAPs, formulated at river catchment levels, serve as a use-
ful consultation mechanism which allows greater transparency in informing the
public and regulated bodies about how the Agency intends to use its legal pow-
ers to achieve water quality and other environmental improvements. However,
the contrast with statutory water quality objectives is that failure to meet a
statutory water quality objective, where it is reasonably practicable to do so,
would be a breach of a legal duty on the part of the Agency, whereas failure to

28 §.7(1)(b) of the 1995 Act.



30 William Howarth

meet a commitment set out in a LEAP would have no direct legal consequences.
Similarly, the relative informality of LEAPs, by contrast with town and country
planning development plans should be noted, in that there appears to be noth-
ing more formal than a self-imposed obligation to take particular actions, such
as the determination of discharge consent applications, in accordance with the
relevant LEAP.

Further, self-imposed objectives for water quality planning by the Agency are
to be found in An Action Plan for Water Quality, which incorporates a com-
mitment to develop an Environment Agency National Plan for Water Quality
‘to develop a firm planning base for the maintenance and future improvement of
water quality’ and a commitment to ‘vigorously enforce discharge consent con-
trol standards’ (Environment Agency, 1998b, 13; on enforcement generally, see
Environment Agency, 1998¢).

The inference from this must be that, by comparison with town and country
planning, water quality planning is regarded as a considerably less strategic
activity. It is apparent that there is no direct analogy to the duty upon local plan-
ning authorities to establish development plans, and in so far as the Secretary of
State has a plan-making role in specifying statutory water quality objectives, it
is a power that has been exercised only where necessary to ensure European
Community water quality objectives are met in national waters. Whilst the
Agency has taken various initiatives to plan for water quality management, all
of these lack the firm legal foundation that is provided for in relation to town
and country planning development plans.

3. The development (discharge) definition

In water quality planning the functional counterpart of the concept of ‘develop-
ment’ of land is that of ‘discharge’ of effluent which, at least traditionally, has
been regarded as the principal activity to be regulated. However, whilst, as has
been noted, the definition of ‘development’ is a matter of some legal intricacy,
the question of what is to constitute a ‘discharge’ into controlled waters is
unproblematically assumed to be the passage of a liquid from an effluent con-
duit into the aquatic environment and, therefore, something which is not the
subject of any explicit statutory definition. Whilst it is statutorily provided that
it will be a defence to the principal water pollution offences?” to make a dis-
charge under and in accordance with a discharge consent under Chapter II of
Part III of the Water Resources Act 1991,3° there is no further indication of what
kinds of discharge need to be the subject of the consenting procedure.!
However, the traditional assumption that water quality management objec-
tives are capable of being achieved by the control of ‘discharges” alone is less
29 S.85 of the 1991 Act.

30 G.88(1)(a) of the 1991 Act.
31 Sched. 10 of the 1991 Act, as amended.
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credible today than in the past. In particular, it is now appreciated that a range
of contaminants which have an adverse effect upon water quality, without nec-
essarily resulting in dramatic pollution incidents, result from gradual emissions
from diffuse, rather than point, sources. So, for example, where fertiliser or pes-
ticide is applied to agricultural land, and is gradually washed into an adjoining
watercourse resulting in a deterioration of water quality, it would be unrealistic
to seek to regulate the problem in the same way as for a piped discharge of
industrial effluent.

Increasingly, various types of land use are recognised to be in need of regula-
tion for the purpose of protecting water quality, and water quality planning
should be characterised as encompassing these kinds of control, alongside the
longstanding mechanisms for control of discharges from point sources. A good
example of this approach to water quality management is to be found in the
power of the Secretary of State to enact regulations to prevent water pollution3?
and those3? which impose construction standards upon containment facilities
for silage, slurry and fuel oil on farms. Similarly, the power to designate water
protection zones and to prohibit or restrict activities within such areas** allows
a range of controls to be imposed upon the storage of substances that are
hazardous to the aquatic environment and these powers have recently been
exercised in the establishment of the River Dee Water Protection Zone.* In
addition, the need to control the application of nitrate, as fertiliser applied to
agricultural land, has resulted in national provisions allowing for the designa-
tion of nitrate sensitive areas®® and further regulations to implement the
Nitrates Directive’” and to regulate activities in nitrate vulnerable zones
identified for the purpose of the Directive.3®

Two points are usefully made about this range of controls upon land use for
the purpose of protecting water quality. The first is that the various regulations
that have been enacted involve a clear shift of emphasis from water pollution
control to land use control. Hence, in most respects, criminal offences are
provided for in relation to infringement of the regulations regardless of whether
any actual pollution of water occurs. The more recent wave of regulation seeks
to anticipate water quality problems by recognising that particular kinds of
land use represent a threat to water quality and, accordingly, the appropriate

326,92 of the 1991 Act.

33 Control of Pollution (Silage, Slurry and Agricultural Fuel Oil) Regulations 1991 (SI 1991, No.
324) as amended by SI 1996, No. 2044.

34 8.93 of the 1991 Act.

35 See Water Protection Zone (River Dee Catchment) Designation Order 1999 (SI 1999, No 915)
and Water Protection Zone (River Dee Catchment) (Procedural and Other Provisions) Regulations
1999 (SI 1999 No.916).

36 Ss.94 and 95 of the 1991 Act and Nitrate Sensitive Areas (Designation) Order 1990 (SI 1990,
No.1013) as amended.

37 Directive 91/676/EEC [1991] O] L375/1.

38 Protection of Water Against Agricultural Nitrate Pollution (England and Wales) Regulations
1996 (SI 1996, No.888).
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application of regulation is to various kinds of failure to prevent water pollution
and contamination.

Secondly, the new emphasis upon control of land use, rather than direct dis-
charges into the aquatic environment, takes water quality planning a step closer
to development control in town and country planning law. For example,
restricting the right of a farmer to construct a slurry tank, other than in accor-
dance with fairly specific conditions, might naturally be thought of as a matter
falling under town and country planning law. The fact remains, however, that
the restrictions which are imposed arise under water resources legislation rather
than town and country planning law. It might be an exaggeration to suggest that
the Environment Agency has been given a range of powers to control ‘develop-
ment’ of land, but the similarity between some of its preventive powers and
those of local authorities in planning matters deserves to be noted.

4. The de minimis exception

In so far as water quality planning objectives are sought to be realised through
the control of discharges of effluent to controlled waters, there is no formal
exception allowed for in relation to the authorisation of minor discharges, since
the relevant offence is formulated in terms of ‘any’ discharge of effluent, with no
explicit exception for minor discharges.>®

By contrast with the definition of ‘development’ under town and country
planning law, the theory of discharge control envisages that every discharge to
controlled waters will be the subject of regulation. However, the actual practice
is that there are innumerable minor discharges, which are unlikely to be envi-
ronmentally problematic, and to regulate all of these would impose a consider-
able burden upon the resources of the Agency and would bring little
environmental benefit. For example, it has been estimated that four per cent of
properties in England and Wales are not connected to public sewers (DOE,
1994a,16) and many of these properties will be making minor discharges to
watercourses. Because of the environmental insignificance of these, the practice
of the Agency is not to require such discharges to be subject to discharge con-
sent requirements. Even where a discharge consent is required, the impractica-
bility of subjecting every application to the full system of controls is recognised
in that exemption from publicity requirements is provided for in relation to
minor discharges. Thus, exemption from advertising requirements is provided
for where the Agency considers that the activities which are the subject matter
of the application are ‘unlikely to have an appreciable effect’ on the water in the
locality.* It is understood that, in practice, the majority of discharges which are
the subject of discharge consents fall into this category.

39 6.85(3) of the 1991 Act.
40 Above n.20, reg.4 and see DOE (1984).



Town and Country Planning and Water Quality Planning 33

More broadly, the contrasting treatment of the concept of ‘development’
under town and country planning law and ‘discharge’ under water quality law
should be noted. Whilst the range of de minimis exceptions to the concept of
‘development’ are formally, and fairly comprehensively, provided for in the
legislation, the treatment of minor discharges in water quality is a matter of
relative informality and left largely to the discretion of the Agency.

5. The authorisation principle

The key prohibition that underlies water quality planning it that it is an offence
to cause or knowingly permit the discharge effluent into a controlled water*! but
it is a defence to this to show that the discharge was made under and in accor-
dance with a discharge consent.**> There may be circumstances where the inter-
pretation of ‘under and in accordance with’ is open to dispute, such as where a
consent exists but does not specifically indicate whether a particular substance
is authorised to be discharged. However, it has become the practice of the
Environment Agency to formulate consents exhaustively so that a consent to
discharge substances A, B and C will explicitly indicate that it does not autho-
rise the discharge of further substances that have not been expressly indicated.

The contrast with town and country planning law is that, whilst undertaking
an unauthorised development of land is not, by itself, a criminal offence, the
making of an unauthorised discharge is, without more, an offence. Powers were
provided to the Agency under the Environment Act 1995 to issue enforcement
notices where the holder of a consent is contravening, or likely to contravene,
the conditions of a consent, and to specify the steps that must be taken to rem-
edy the contravention.** However, the power to issue enforcement notices, and
to prosecute where they are not complied with, does not detract from the fact
that an unauthorised discharge, or a discharge which contravenes the conditions
of a discharge consent, will constitute a criminal offence. Similarly, the Agency
has powers to impose prohibitions on discharges which are not the subject of a
consent* and to impose consents upon unconsented discharges,* but these
powers are, again, in addition to, and do not detract from, the power of the
Agency to bring a prosecution for a water pollution offence.

There is a marked contrast between the extreme breadth of the principal
water pollution offences, and the strict liability associated with causing water
pollution*® and the relatively infrequent actual use of these powers by compar-
ison with the situations in which, theoretically, prosecution proceedings could

#15.85(3) of the 1991 Act.

2 5.88(1)(a) of the 1991 Act.

3 S.90B of the 1991 Act, as amended.

44 S.86 of the 1991 Act.

S Para.6 of Sched. 10 to the 1991 Act.

46 See Empress Car Co. (Abertillery) Ltd. v. National Rivers Authority [1998] 1 All ER 481.
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be brought. To a degree, this disparity between the scope of the law and the
extent of its actual use is provided for under the Environment Agency’s (1998c)
Enforcement and Prosecution Policy. The Policy emphasises the belief of the
Agency in firm but fair regulation, and interprets this in terms of four principles:
proportionality, consistency, transparency and targeting. In accordance with
these principles, a range of considerations are outlined as to when the prosecu-
tion powers of the Agency are likely to be exercised. Clearly, as with any law
enforcement authority, a wide range of factors must influence the decision
whether a prosecution should be brought and, in this respect, comparisons may
be drawn with the predicament of a local planning authority deliberating on
whether to pursue enforcement proceedings for a breach of planning control.

6. The consultation obligation

Consultation is provided for in relation to applications for discharge consents
by way of a requirement that the Agency must give notice of a discharge consent
to prescribed persons and advertised generally in a prescribed manner and rep-
resentations made within the period allowed must be considered in determining
the application.*” The detailed requirements relating to these matters are set out
in Regulations.*® Hence, by way of reciprocation to the consultation require-
ment for town and country planning applications (described above), the Agency
is bound to consult every local authority within whose area a discharge is to be
made.* Generally, the fairly close parallel with planning requirements should
be noted, in ensuring that every reasonable opportunity is given for interested
bodies and members of the public to comment on a discharge consent applica-
tion.

7. The materiality principle

Whilst the concept of ‘material considerations’ has been extensively considered,
and broadly construed, in town and country planning law, the matters that are
properly regarded as material considerations in relation to a discharge consent
application are relatively less well defined. A starting point is the requirement
that an applicant for discharge consent must provide ‘such information as the
Agency may reasonably require’.° It is reasonable to suppose that the informa-
tion which may reasonably be required is that which may be used to identify and
formulate any conditions that may be required in an eventual consent. Hence, it
is relevant to note that although the Agency may make a consent subject to such

47 Paras. 1 and 2 of Sched. 10 to the 1991 Act.
48 Above n.20.

+ 1bid, para. 5(1)(a).

0 Sched. 10 para.1 to the 1991 Act.
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conditions as it ‘may think fit’, explicit reference is made to a range of particu-
lar conditions that may be included. These encompass conditions as to the place
at which the discharge may be made and the design and construction of the out-
let; the nature, origin, composition, temperature, volume and rate of discharge
and the periods in which the discharge may be made; steps to be taken to sub-
ject the substances discharged to treatment or any other process for minimising
the polluting effects of the discharge; also, various sampling, measuring and
recording requirements may be imposed and the making of returns on these
matters to the Agency.>! Since it is explicitly provided that these matters may be
the subject of conditions in a consent, the implication is that they must, where
relevant, be material considerations in the determination of the consent.

Beyond the particular matters which are identified as the potential subject
matter of discharge consent conditions, the identification of which further mat-
ters are ‘material’ is somewhat uncertain (see Box 2.2). The Agency will be
bound to exercise its discharge consenting function in accordance with its gen-
eral powers and duties, and from this it follows that it must have regard to its
principal aim of contributing towards the achievement of sustainable develop-
ment.>? Also relevant will be its general environmental duty to have regard to
the desirability of conserving flora and fauna in exercising its pollution control
functions.>3 Along with this, the Agency is under a general duty to have regard
to likely costs and benefits when exercising its powers, including costs to per-
sons and costs the environment.>* Although only remotely related to the practi-
calities of determining a consent application, conceivably relationships might be
drawn, as where, for example, it is claimed that a condition in a consent would
be unduly costly for the discharger to meet in comparison to any environmental
improvement which would be secured. Also of relevance is the status of the
Agency as the competent authority with regard to the implementation of
European Community water directives, and the duty upon the Agency to use its
powers to ensure statutory water quality objectives are met and maintained
where these have been imposed for the purpose of securing conformity with
Community directives.

BOX 2.2: Material Considerations in Case Law

A couple of cases have a useful bearing on the issue of materiality in relation
to discharge consent. An interesting factual situation arose in R. v. Ettrick
Trout Co. Ltd. and Baxter' where a fish farm director had a discharge con-
sent which limited the volume of the discharge to a specified amount in any
24-hour period. In a prosecution brought against him for having exceeded

S1 Para.4(4) of Sched. 10 to the 1991 Act.
2 S.4 of the 1995 Act.

3 S.7(1)(b) of the 1995 Act.

4 Ss.39 and 56(1) of the 1995 Act.
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the volume condition in the consent, he mounted a collateral challenge to the
prosecution on the basis that the condition was invalid. He maintained that
the condition had not been imposed for the permitted purpose of pollution
control but rather for the allegedly illegitimate purpose of limiting the vol-
ume of water that he was allowed to abstract from a watercourse to pass
through the fish farm. Because the abstracted water flowed through the fish
farm and was returned to the watercourse without diminution of quantity,
the discharge consent effectively limited the amount of water that could be
abstracted. The outcome, however, was that the validity of the discharge
consent could not be contested in criminal proceedings since this was an
attempt to by-pass both judicial review procedures and the statutory appeal
procedure, and to allow the challenge would be an abuse of process. In effect,
the possibility that the discharge consent was being used for the ulterior
purpose of controlling water abstraction was not resolved. It remains an
open question, therefore, whether such water quantity issues should feature
as a material consideration in the determination of a discharge consent.

Further challenges to the materiality of considerations applied in the deter-
mination of a discharge consent arose in R. v. National Rivers Authority ex
parte Moreton,> where judicial review proceedings were brought to contest
the granting of a discharge consent by the National Rivers Authority to allow
a sewerage undertaker, Welsh Water, to discharge sewage effluent into the
sea. The applicant, who was a regular swimmer in the sea in the vicinity of
the discharge, sought to challenge the granting of the consent on three
grounds. The first was that the Authority wrongly took into account the
investment budget of Welsh Water. The second was that the Authority had
unlawfully failed to have regard to the requirements of the European
Community Bathing Water Directive.? The third was that the Authority had
misunderstood the requirements of the European Community Urban Waste
Water Treatment Directive.*

In respect of the first challenge, relating to the investment budget of the
sewerage undertaker, it was noted that investment budgets had been pub-
lished indicating the funds available to the undertaker in relation to envi-
ronmental improvements. In relation to the initial budget, it was noted
that amounts allocated for basic investments would not have been
sufficient to deal with existing problems by 2000, the date for compliance
with the Bathing Water Directive. A further budget for discretionary
schemes had allocated funds to projects which were regarded by the
undertaker as more pressing than the particular outfall which was the sub-
ject of the complaint. The applicant’s contention was that the Authority
had wrongly taken these budgets into account and thereby fettered its dis-
cretion in determining the application and had failed to consider the appli-
cation on its merits.

On the second challenge, concerning the implementation of the Bathing
Water Directive, it was alleged that the Authority had failed to have regard
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to the imperative standard under the Directive. Specifically, it had failed to
adhere to a duty under national legislation® and the National Rivers
Authority (Bathing Waters) Directions 1995 to ensure that standards for
bathing water were achieved so far as it was practicable to do so.

With regard to the third challenge, it was alleged that the Authority had
misunderstood the requirements of the Urban Waste Water Treatment
Directive. Although the Directive allowed less stringent treatment for waters
identified as ‘less sensitive’,® this was with the proviso that discharges
received primary treatment and that such discharges did not adversely affect
the receiving environment. It was alleged that the Authority had neglected to
mention the proviso and had thereby misdirected itself.

In dismissing the application, it was held that the Authority had not
improperly fettered its discretion in considering what conditions to impose
upon the discharge consent since its decision had not been predetermined
by the statements regarding the undertaker’s investment budgets. The
Authority had no interest in the resource implications of the engineering
solutions needed to meet the mandatory environmental standards and had
concerned itself merely with the question whether the standards would be
met. In relation to the compliance with the Bathing Water Directive, it was
found that there was no evidence that the Authority had failed to implement
the imperative standard required by the Directive. In respect of the failure of
the Authority to mention the proviso in relation to the Urban Waste Water
Treatment Directive, this failure did not mean that it had misunderstood the
Directive. By the time the Directive came into force, 2000, the sewage treat-
ment scheme for the discharge would include both primary and secondary
treatment as required by the Directive.

The decision is an important one in considering the criteria and proce-
dures that must be applied in the determination of discharge consents by the
Environment Agency. Essentially, the applicant failed to establish the key
points of fact which would have substantiated the allegations. Nevertheless,
implicitly, it affirms that having improper regard to financial considerations
or failing to adhere to requirements under Community water quality direc-
tives by the Agency may constitute a valid ground for judicial review of a dis-
charge consent determination. Similarly, it may be observed that, in the
circumstances at issue, financial considerations were not be regarded as a
material consideration and the need to adhere to the requirements of
Community water directives was a material consideration.

1 [1994] Env. LR 165.

2 [1996] Env. LR 234.

3 Directive 76/160/EEC [1976] O] L194/26.

4 Directive 91/271/EEC [1991] O] L135/40.

5 The Bathing Water (Classification) Regulations 1991(SI 1991 No.1597).

¢ Under Article 6 and see R. v. Secretary of State for the Environment ex p Kingston upon Hull
[1996] Env. LR 248.
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On the other hand, it is specifically stated that the Agency’s pollution control
powers are to be exercisable for the purpose of preventing or minimising, or
remedying or mitigating the effects of, pollution of the environment.>> The
implication of this is that determination of a discharge consent application on a
ground which fell outside this remit might be unlawful, or that matters not
related to the effects of pollution are not be regarded as material considerations.
However, it is to be noted that the concern of the Agency is with the ‘effects’ of
pollution, rather than pollution itself. An interpretation of this is that matters
such as public health impacts and ecological impacts are material considerations
in determining a discharge consent.

8. The determination principle

It is nowhere stated on what basis the determination of an application for a dis-
charge consent is to be made. This is in stark contrast to the obligation under
town and country planning law that determinations of planning applications
should be in accordance with the relevant development plan, in the absence of
material considerations indicating otherwise (see above). The explanation for
this disparity is, of course, that water quality plans do not exist in anything like
the same form as development plans. Nonetheless, many of the things that have
been identified as material considerations in the determination of discharge
consent applications might equally be regarded as a basis for determination of
applications. Accordingly, an ‘upper limit’ is set upon determinations by the
need to secure conformity with Community water directives and statutory
water quality objectives established for the purpose of implementing directives.
However, the absence of a more comprehensive mechanism for expressing the
range of objectives to be sought in water quality planning and the lack of
explicit basis for making consent determinations in relation to local circum-
stances do demonstrate a lacuna in water quality planning in comparison to the
approach adopted in town and country planning law.

Although the ‘axiom by axiom’ comparative study of town and country plan-
ning and water quality planning that has been undertaken has served to draw
attention to the similarities between and differences in the two regimes, the
question remains whether the relative insulation between the two systems of
environmental regulation is justified or beneficial. This issue is usefully
approached through case studies of particular areas which involve both systems
and draws attention to the difficulties arising because of the separation between
them.

55 8.5(1) of the 1995 Act.
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THE ENVIRONMENT AGENCY AND THE TOWN AND COUNTRY PLANNING
SYSTEM

The water-related functions of the Environment Agency have been defined as:

(a) the former functions of the National Rivers Authority, that is,

i) its functions concerning water resources management;

ii)  its functions concerning control of pollution of water resources;

iii)  its functions concerning flood defence and land drainage;

iv)  its functions concerning land and works powers;

v)  its functions relating to fisheries;

vi) its functions as a navigation authority, harbour authority or conservancy
authority;

(vii) its functions under Schedule 2 to the Water Resources Act 1991;

(viii) functions assigned to the National Rivers Authority by or under any other
enactment, apart from the Environment Act 1995.5¢

The notable omission from this list is any explicit reference to a land use plan-
ning function of the Agency in relation to water or other matters. Conceivably,
this might come under (viii), but this depends upon how the term ‘function’ is to
be understood. Normally, a function would imply the possession of both pow-
ers and duties by the Agency, but in relation to planning its role consists of var-
ious powers without any specific duties, so that it is arguable whether it is
genuinely a ‘function’ of the Agency or whether it should be separately cate-
gorised.

However classified, the role of the Environment Agency in the town and
country planning system is of considerable significance. In relation to the for-
mulation of development plans under the Town and Country Planning Act
1990, local planning authorities are under a duty to consult various bodies.5”
This allows the Agency to comment upon the implications of a draft develop-
ment plan in respect of any function exercised by it including pollution control.
In relation to particular applications for development consent, local planning
authorities are under a duty to make planning information available to statu-
tory consultees. Accordingly, a planning authority will be bound to consult the
Agency in relation to a proposed development which involves the carrying out
of works or operations in the bed or on the banks of a river or stream, and other
kinds of development which may have an impact upon the aquatic environment,
and the planning authority will be bound to take recommendations into account
in making the planning determination.’® Beyond this role as a statutory consul-
tee, the Agency is entitled to make representations in relation to any planning

56 S.2(1)(a) of the the Environment Act 1995

57 Art. 10 of the Town and Country Planning (Development Plan) Regulations 1991 (SI 1991,
No.2794).

58 Art. 10 of the Town and Country Planning (General Development Procedure) Order 1995 (SI
1995, No.419).
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application which it considers may have a damaging effect upon the aquatic
environment.> For the Agency, the critical difficulty is, of course, that its view
of the undesirability of a particular development proposal is only one amongst
many material considerations that the local planning authority will have to take
into account in determining whether to grant the planning permission which is
sought (see Box 2.1).

The guidance on what use the Agency should make of its powers in relation
to the town and country planning system is to be found in The Environment
Agency and Sustainable Development (DOE, 1996a, 26). This indicates that the
Agency will become involved in land use planning by responding to consulta-
tions by local planning authorities in relation to environmental assessment;
responding to requests from developers for information; responding to consul-
tations on planning applications; responding and providing input to the prepa-
ration of development plans; responding to general enquiries about proposed
developments; and providing technical advice to the Government at regional or
national level in response to requests for information about the significance of
any likely pollution from a proposed development. The advice to local planning
authorities should be provided in a manner that is consistent, reasonably and in
the public interest, and consistent with Planning Policy Guidance Note 23:
Planning and Pollution Control (DOE, 1994b). Understandably, however, this
guidance is presented at a high level of generality and gives little insight into the
way in which the Agency should deploy its limited resources so as to give prior-
ity to those matters where it may be most influential and beneficial in relation to
development planning and development control.

In practice, the Agency comments upon approximately 100,000 planning
applications annually. The concerns of the Agency are that a new development
should proceed only where it does not adversely affect river corridors and the
natural water environment; pose an unacceptable risk of flooding; create an
unacceptable risk of contamination to air, land and ground and surface waters;
or require additional water resources beyond that available for industrial and
public supply (Environment Agency, 1997).

TOWN AND COUNTRY PLANNING AND SEWAGE TREATMENT WORKS

The most common single cause of pollution incidents in England and Wales is
the inadequate treatment of sewage effluent (Environment Agency, 1999) with
twenty-four per cent of incidents, identified by source, arising from sewage
treatment. The Agency has as its principal aim and objective the discharging of
its functions to protect or enhance the environment, taken as a whole, so as to
make the contribution towards attaining the objective of sustainable develop-
ment that is indicated by ministerial guidance.®® One interpretation of this, in

59 S11995, No.419, Art. 19.
60 S.4 of the 1995 Act.
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the town and country planning context, is that the Agency should be using its
powers as a consultee to oppose those development projects which are likely to
have adverse environmental impacts. In relation to sewage treatment works, for
example, this might involve opposing such developments unless a satisfactory
level of protection or enhancement of the aquatic environment is shown.

However, under section 15 of the Water Resources Act 1991 the Agency is
subject to a further duty, in exercising any of its powers, under any enactment,
to have particular regard to the duties imposed (under Parts Il to IV of the Water
Industry Act 1991) on any water or sewerage undertaker which appears likely to
be affected by the exercise of the power in question. Amongst other things, this
will mean that the Agency must have regard to the duty upon sewerage under-
takers to ‘provide, improve and extend a system of public sewers and so to
cleanse and maintain those sewers as to ensure that the [undertaker’s] area is
effectually drained’, and to ‘make provision for the emptying of those sewers
and such further provision as is necessary from time to time for effectually deal-
ing, by means of sewage disposal works or otherwise, with the contents of those
sewers’.®! The implication of the duty upon the Agency to have regard to the
responsibilities of sewerage undertakers is that, when exercising its role as a
consultee in the town and country planning process, it must recognise the legal
duties upon sewerage undertakers. Hence, the Agency should not raise objec-
tions to activities which are necessary to allow undertakers to fulfil their statu-
tory functions.

The critical issue is, in cases of conflict, how the Agency’s duty to protect and
enhance the aquatic environment so as to contribute towards sustainable devel-
opment is to be reconciled with the duty to take account of the responsibilities
of sewerage undertakes for sewerage provision.

The issue of determining planning applications concerning sewage treatment
infrastructure is further complicated by the advice that is given to local planning
authorities in this context. The DOE Circular, Water Industry Investment:
Planning Considerations (DOE, 1991a) was issued because of the need to com-
ply with various European Community water directives (including the Bathing
Water Directive®?) and the ban upon sludge disposal at sea (confirmed in the
Urban Waste Water Treatment Directive®?). The Circular was prompted by the
need to comply with a series of schedules for water quality measures prompted
by the directives, and refers to the need to implement land-based sewage sludge
disposal by the end of 1998 and to achieve compliance with the Bathing Water
Directive by 1995 ‘in all but a few exceptional cases’. Nonetheless, the guidance
that it offers to local planning authorities remains instructive. In particular,
local planning authorities are requested to work expeditiously with the water
industry to find suitable sites for sewage treatment works and give sympathetic
consideration to proposals for enhancing sewage treatment; and local plans and

61 5.94(1) of the Water Industry Act 1991.

62 Directive 76/160/EEC [1976] O] L194/26.
63 Directive 91/271/EEC [1991] O] L135/40.
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unitary development plans should identify suitable locations for sewage treat-
ment works. Notwithstanding this, if the relevant development plan contains no
site-specific proposal which relates to the particular development proposed, nor
more general policies that are material, the planning application should be
determined on its merits in the light of the other material considerations.

The Circular tends to put pressure upon local planning authorities to be sym-
pathetic towards proposals for new sewage treatment facilities and to process
them swiftly, whilst the general remit of the Agency in protecting the aquatic
environment is diminished by the effect of the Circular and moderated by its
duty to have regard to the sewage treatment obligations upon undertakers.
Hopefully, any ‘improvement’ of sewerage treatment infrastructure should be
conducive to a reduction in the alarming numbers of incidents attributable to
inadequate functioning of treatment works, and should be supported by the
Agency, but the constraints which are placed upon it in raising planning con-
cerns relating to such works are remarkable when compared with its role in
making representations about other kinds of project that may represent a water
pollution hazard.

OVERLAP AND SEPARATION

Whilst recognising the disparities that have been outlined between the town and
country planning system and the water quality planning system, these must be
balanced against the considerable overlaps which have been identified. Most
significant, perhaps, are the reciprocal arrangements which exist for consulta-
tion. As has been noted, the Environment Agency is a statutory consultee in
relation to certain kinds of town and country planning applications and, recip-
rocally, local authorities must be consulted in relation to discharge consent
applications in their areas.

Beyond the reciprocal consultation obligations, a further mechanism for the
linking of town and country planning and water quality planning has been pro-
vided by the Environment Agency encouraging planning authorities to incorpo-
rate water planning principles in development plans. Most recently this has been
advocated in the Agency’s manual Liaison with Local Planning Authorities
(Environment Agency, 1997). A memorandum of understanding entered into by
the Agency and the local authority associations outlines the general intention to
build a co-operative relationship based upon openness and the exchange of
information. The stated aim is to further a shared commitment to the protection
and enhancement of the environment and envisages a further protocol on land
use planning.

Another key link of a procedural kind has been forged by the decision of the
Secretary of State to arrange, as from 1 January 1997, for his power to determine
discharge consent and associated appeals to be exercised by the Planning
Inspectorate. Consequently, all determinations of this kind will be taken by the
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Inspectors on behalf of the Secretary of State, in accordance with procedures
which are similar to those governing planning appeals, except in rare cases of
major importance or difficulty, where the Secretary of State may exercise this
power himself (DOE, 1996b). At a practical level, having the same people deter-
mining town and country planning and discharge consent appeals must be likely
to encourage a similarity of approach.

Nevertheless, despite the overlaps that have been indicated, the dominant
theme is that town and country planning possesses a high degree of separation
from water quality planning notwithstanding the many parallels between the
two systems that have been referred to. A key policy statement emphasising this
separation is PPG 23 (DOE, 1994b), which gives guidance on the relevance of
pollution control to the exercise of planning functions and advises on the rela-
tionship between local authority’s planning responsibilities and the separate
statutory responsibilities exercised by pollution control authorities under envi-
ronmental legislation. Key passages from this document read as follows:

The planning system should not be operated so as to duplicate controls which are the
statutory responsibility of other bodies (including local authorities in their non-
planning functions). Planning controls, except where they are applied in the context
of hazardous substances consents, are not an appropriate means of regulating the
detailed characteristics of potentially polluting activities [paragraph 1.3].

The role of the planning system focuses on whether the development itself is an accept-
able use of the land rather than the control of the processes or substances themselves.
It also assumes that the pollution control regime will operate effectively. . . . Planning
controls can therefore complement the pollution control regime, and thus help to
secure the proper operation and rehabilitation of potentially polluting developments
[paragraph 1.33].

In deciding whether to grant planning permission, planning authorities must be
satisfied that planning permission can be granted on land-use grounds, and that con-
cerns about potential releases can be left for the pollution control authority to take
into account in considering the application for the authorisation or licence.
Alternatively, they may conclude that the wider impact of potential releases on the
environment and use of land is unacceptable in all the circumstances on planning
grounds, despite the grant, or potential grant, of a pollution control authorisation or
licence [paragraph 1.36].

Despite these injunctions, there are indications that the practical trend is in
the opposite direction, with planning authorities becoming ever more closely
involved in consideration of the environmental consequences of granting plan-
ning applications. A good example of this is to be found in R. v. Bolton MBC ex
parte Kirkman®* where the best practicable environmental option for a waste
incineration facility was recognised to be a material consideration for a plan-
ning authority to consider. Another example is the case of environmental assess-
ment of projects with a water quality dimension (referred to above) where

64 11998] Env. LR 719, see also ch. 3 below.
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planning authorities are obliged to become intimately engaged in assessing the
aquatic impact aspects of development projects and to evaluate the environ-
mental effects of effluent discharges.

Arguably, this assimilative trend is to be welcomed, first, because the deter-
mination of planning applications has, otherwise, to be made on the basis of
incomplete information, with the planning authority being obliged to assume
that the environmental regulator will be able to license a discharge satisfacto-
rily, and enforce licensing controls with sufficient stringency to safeguard
against environmental harm. Secondly, there is a fear that granting planning
permission for a development will force the hand of the Agency to grant a dis-
charge consent when the development is operational. Thirdly, the separation of
controls means that objectors to a development proposal are placed at a con-
siderable procedural disadvantage because they may have insufficient informa-
tion about the discharge consent conditions that are to be applied to a discharge
from a development at the time the planning application is being considered.
This is because this information is likely to become available only subsequently,
at the time when the environmental licence is determined. Whilst the facility
exists for a public hearing to be held in relation to an appeal against the adverse
determination of a discharge consent, this is available only where this is
requested by the Agency or the intending discharger.®® Even where a hearing is
requested by either of the parties, members of the public will be allowed to par-
ticipate in the hearing only if they have previously made representations with
respect to the grant of the discharge consent.®®

The case for greater integration has also be firmly expressed by those profes-
sionally involved in the town and country planning system:

The Town and Country Planning Association proposes that integration should go fur-
ther still by integrating pollution control, waste management and land-use planning,
thus recognising that these are interdependent processes. Land-use policies affect the
location of pollution activities. Plans for recycling, waste minimisation and pollution
control all have a land-use component. This interaction between land use and envi-
ronmental policies is already recognised in the environmental programmes of many
local authorities and it is now time to bring the separate traditions together to create a
proper environmental planning process [Blowers, 1993, 15 and see also Purdue, 1999].

However, a potentially problematic aspect of the assimilative trend is whether
local planning authorities are genuinely equipped with the expertise that is
required to assess the impacts of a development project upon a distinctive
sector of the environment such as the aquatic environment. For so long as the
Agency is the principal repository of technical expertise for sectors such as the
aquatic environment, over which local authorities have relatively limited
jurisdiction, the capacity of local authorities alone to make this kind of deter-
mination will be open to question.

65 5.91(2C) of the 1991 Act.
66 Above n.20, para.12(6)(c).
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The crucial question is whether the perceived tension between the democra-
tic mandate of local authorities and the technical mandate of the Agency is gen-
uine or not. Whilst it might seem undemocratic to give the, non-elected, Agency
power to overturn decisions reached by the, elected, local authority, the reality
may be that decisions of local planning authorities are so confined by law and
policy guidance that the scope for political considerations to enter into planning
determinations is relatively limited. Given also the common ultimate allocation
of executive responsibility to the Secretary of State, under both systems of con-
trols, it might be argued that the real tension is between national and local,
democratically determined, environmental imperatives. If this is so, the per-
ceived lack of political and policy accountability of the Agency should not be a
serious concern. The central objective is that the national and international
imperative of achieving sustainable development should not be undermined by
decision-making procedures which fail to give sufficient weight to the opinions
of those having the greatest amount of relevant expertise. In addressing this, it
is a matter of finding the right balance between technical environmental exper-
tise, appreciation of local concerns and accountability.

CONCLUSION

Whilst differences have been shown to exist between town and country planning
and water quality planning, these are not so great as to preclude a more unified
approach within the two systems of control which are, ultimately, for the com-
mon purpose of securing sustainable development. Moreover, where disparities
of approach exist, it is thought that evolution of the water quality planning sys-
tem towards greater assimilation to the town and country planning approach
would be no bad thing. In particular, if the Agency were legally required to for-
mulate explicit water quality plans, at national, regional and local levels, would
it then be unreasonable to expect it to make discharge consent determinations
in accordance with such plans ‘unless material considerations indicate other-
wise’? Similarly, with the other axioms considered above, to the extent that
approaches differ, water quality planning might be greatly improved by a shift
towards the approach more explicitly adopted in town and country planning.

The overall conclusion is that a greater degree of co-determination should be
sought in relation to the control of developments which impact upon the aquatic
environment. The procedures for granting planning permission for new devel-
opments could, in many respects, be consolidated with the environmental
licensing procedures so that an application for planning consent would be con-
sidered alongside any applications for environmental licences, and particularly
discharge consents, which are needed to undertake the activities that are envis-
aged by the development. Water quality planning should cease to be the ‘poor
relation’ of its more precocious and effective sibling, and family ties should be
emphatically reaffirmed.






3
Planning and Air Pollution

CHRIS MILLER

INTRODUCTION

ITH THE NEAR completion of the domestic smoke control programme,
erry few areas of the United Kingdom can ever again experience condi-
tions remotely comparable with the last great London smog of December 1952.
There are also far fewer factory chimneys and the smoke issuing from those that
remain is no longer welcomed as a sign of a strong local economy. But even with
a declining manufacturing sector, the UK economy still needs incinerators,
refineries, cement kilns and power stations. Regulation of emissions from major
sources using ‘integrated pollution control’ (IPC) remains the responsibility of a
specialist agency of central government, viz. the Environment Agency. Planning
consent is still required for new sources and for significant modifications of
existing plant, and an environmental impact assessment (including atmospheric
effects) will accompany the planning application for the more important pro-
posals. When determining such applications, as well as those for housing or any
other development in the vicinity of large industrial installations, the local plan-
ning authority is expected to consult the pollution control agency (DOE, 1994b,
para. 1.34).

The ‘enterprise culture’ and the deregulatory phase of Thatcherism left few
parts of the UK state untouched. Among the obligations imposed on planning
authorities was a presumption ‘in favour of development’ (DOE, 1985, para. 3),
relegating any relevant development plan policy to being but one among other
material considerations. In 1991, development plans recovered' something of
their original status; and although the great majority do make reference to air
pollution, these have tended to consist of little more than bland statements of
good intent which, by themselves, have insufficient weight to counter the
regional (and often national) need which developments like incinerators, for all
the public hostility they generate, are designed to meet. These statements—by
way of a typical example, Box 3.1 reproduces the pollution control policy con-
tained in the unitary development plan of the City of Salford—tend to reflect an
orthodoxy which has developed in a long succession of white papers, circulars
and policy guidelines issued by central government. This orthodoxy—on the

1 S.54A of the 1990 Act, as inserted by the Planning and Compensation Act 1991.
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BOX 3.1: Unitary development plan, City of Salford

Pollution Control

Policy (Part I)

EN20—The City Council will encourage and support measures to reduce air
and water pollution, land contamination and the problems of noise dust and
vibration. Development will not normally be allowed if it is considered likely
to:

i) have an unacceptable effect on the quality of the City’s rivers, water
course, water bodies and ground waters, or

i) cause unacceptable ground contamination, or

ii) cause an unacceptable increase in existing air pollution, noise or vibra-
tion levels, particularly around sensitive uses such as housing, schools
or hospitals.

Unacceptable air, water, noise, odour or other sorts of pollution will be
judged by reference to standards set by relevant regulatory bodies such as
Her Majesty’s Inspectorate of Pollution and the National Rivers Authority
[to become the Environment Agency in 1996], the Health and Safety
Executive as well as the Local Authority itself.

Environmentally sensitive development, such as housing, schools or hospi-
tals, will not normally be permitted where existing pollution (air, water,
noise, land contamination, dust, vibration and odour) is unacceptable unless
it can be demonstrated to the satisfaction of the City Council that the devel-
opment includes sufficient improvement measures to reduce the nuisance to
an acceptable level.

Source: Unitary Development Plan (adopted November 1995), City of Salford, p.57

relationship between planning and other statutory controls over pollution—
was to receive judicial endorsement in a statutory review of a ministerial
approval for a clinical waste incinerator in Gateshead.

This chapter must therefore begin with a consideration of the Gateshead? and
Bolton? cases and their implications for planning’s role over sources of air pol-
lution. This is followed by an examination of what some might term ‘quasi
incinerators’ viz. cement and lime kilns partially fuelled by solvent residues and
other ‘waste’ products. This controversial practice has tended to be seen as a
technical issue and one which, with its reduced reliance on fossil fuels, has clear
sustainability credentials. But it also has land use implications even if they are

2 Gateshead MBC v. Secretary of State for the Environment [1995] JPL 432.
3 R.v. Bolton MBC ex parte Kirkman [1998] JPL 787.
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not ‘material’ in the legal sense. Odour from industrial processes has always
been accepted as a material consideration. When the technology of odour abate-
ment was rudimentary, remote siting was the only way of ensuring that the
amenity of an area was not threatened by this more common category of LULU
(locally unwanted land use). It is necessary therefore to pay some attention to a
number of cases in which, despite the extension of the regime of ‘best available
techniques not entailing excessive costs’ (BATNEEC) to industrial sources of
odour, the most effective and enforceable deterrents have consisted of condi-
tions (of the process authorisation) which could equally well have formed con-
ditions of the respective planning consent.

Despite a remarkable decline in total emissions of the classic pollutants (viz.
smoke and sulphur dioxide), public concern over air quality has not disap-
peared; but it has become focused upon pollutants (such as nitrogen dioxide)
less tangible than smoke. Since 1997, the National Air Quality Strategy has
sought to bring ‘a comprehensive approach to maintaining and improving the
quality of ambient air in the United Kingdom’ (DETR, 1997a). Whilst the
success of this strategy depends primarily upon the effective enforcement of
European Community standards of air quality,* the continued need for inter-
vention at the local level is recognised in the major role given to district and uni-
tary councils in England and Wales. These bodies are now required to carry out
periodic reviews of air quality in their areas and to compare the data thus col-
lected against objectives set out in regulations® which form part of UK imple-
mentation of the European Directive. The seven pollutants specified (see Box
3.2) in these regulations are largely associated with exhaust emissions from vehi-
cles. Whilst fixed points of emission cannot be neglected, transport sources must
be seen as the principal threat to overall air quality in the UK. (In Box 3.3 below,
the decline in total annual emissions of sulphur dioxide can be compared with a
more static trend in nitrogen dioxide.)

Land use planning is repeatedly cited in official documents as an important
factor in the development of sustainable transport policies. The spatial form of
urban areas is seen as the key to reducing trips by private cars and then, accord-
ing to the conventional wisdom, reduced exhaust emissions and lower con-
sumption of fossil fuel will be but two of a number of ‘environmental’ benefits.
However, evidence of a specific concern with poor air quality—as distinct from
a more general apprehension of traffic congestion—being the primary motiva-
tion of remedial action by planners is hard to find. The author is unaware of any
instance in which air pollution considerations, whether actual or potential, have
resulted in the cancellation, or even the re-routing, of any proposed road
scheme. But there have been attempts by planners to limit development in the
vicinity of major roads and also development which attracts traffic to areas
already polluted. This chapter must therefore include among its case studies the

4 Directive 96/62/EEC [1996] O] L296/55.
5 Air Quality (England) Regulations 2000 (SI 2000, No. 928).



50 Chris Miller

BOX 3.2: Air Quality Objectives
Pollutant Concentration Measured as To be met by
Benzene S ppb running annual mean 31.12.2003
1,3-Butadiene 1 ppb running annual mean  31.12.2003
Carbon
Monoxide 10 ppm running 8 hour mean 31.12.2003
Lead 0.5 ug/m3 annual mean 31.12.2004

0.25 ug/m3 annual mean 31.12.2008
Nitrogen 105 ppb not to be 1 hour mean 31.12.2005
Dioxide exceeded more than

18 times per year

21 ppb annual mean 31.12.2005
PMjo 50 pug/m? not to be 24 hour mean 31.12.2004

exceeded more than

35 times per year

40 pg/m? annual mean 31.12.2004
Sulphur 100 ppb not to be 15 minute mean 31.12.2005
Dioxide exceeded more than

35 times per year

132 ppb not to be 1 hour mean 31.12.2004

exceeded more than

24 times per year

47 ppb not to be 24 hour mean 31.12.2004

exceeded more than

3 times per year

(In view of its transboundary character, ozone is seen as more appropriately controlled at the
national rather the local level. It is not therefore included within these objectives. However, reduced
emissions of nitrogen dioxide will also cause ozone levels to fall.)

Source: Air Quality (England) Regulations 2000 (SI 2000, No. 928)

Secretary of State’s decision to uphold an appeal against a refusal of planning
consent for a large retail development near the centre of Bath.

In the exercise of his appellate role, whether in respect of planning or pollu-
tion control, the Secretary of State (or some person appointed by him) should be
exemplary in observing his own advice, any lapse invites challenge by judicial
review. But of course, when faced with the particular exigencies of any decision,
a cabinet Minister is no less immune than local councillors from political
influences which may dictate a course of action which deviates from that indi-
cated by the relevant policy guidelines. Appeals and judicial reviews form the
principal data sources in the case studies presented in this chapter. It is in the



Planning and Air Pollution 51

BOX 3.3: Trends in Annual Emissions (ktonnes) to UK Atmosphere 1970-95
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conflicts, rather than in the far more numerous instances of straightforward
consents, that the key determinants of policy become exposed to public
scrutiny.

WASTE INCINERATION
1. Gateshead

Given the tall chimneys and the pollution abatement equipment which inciner-
ators—whether for toxic, clinical or municipal waste—are now required to
install, their contribution to ambient air quality, even in their immediate vicin-
ity, is small compared with that of road traffic. Although incinerators form one
category of LULU which will remain a regrettable necessity even in the most ser-
vice-dominated economies, they are invariably viewed with great suspicion.
International obligations to eliminate waste dumping at sea and stricter controls
over landfill mean that the determination of planning applications for these
vexatious developments is not as rare an occurrence as planners might wish. In
determining a planning application for a clinical waste incinerator, Gateshead
MBC was not only concerned over its impact on air quality in this semi-rural
area but was also mindful of public apprehension about the risk of dioxin emis-
sions. The applicant (Northumbrian Water Group) appealed against refusal of
consent. After an inquiry, the planning inspector, assisted by a chemical engi-
neer who sat as an assessor, held that these concerns were sufficient grounds for
refusing consent and recommended that the appeal be dismissed. The Secretary
of State did not accept this recommendation (nor, by implication, the view that
public concern over perceived risk should obviate development). In justifying
his decision to grant planning consent, he relied principally upon the existence
of the statutory controls over emissions from the incinerator which would be
exercised by, at that time, Her Majesty’s Inspectorate of Pollution (HMIP). The
legality of this justification was challenged by the local planning authority in the
High Court. Here the Deputy Judge presiding held that, whilst the threat of
harm to the environment and to public health was undeniably a ‘material con-
sideration’, so too was the existence of a control regime statutorily obliged to
address these threats; and it was for the Secretary of State to consider their rel-
ative weights and to decide accordingly. This view was subsequently endorsed
in the Court of Appeal, where Glidewell L] went on to make an observation
which gets to the nub of this particular genus of environmental problem:

Public concern is, of course, and must be recognised by the Secretary of State to be, a
material consideration for him to take into account. But if in the end that public con-
cern is not justified, it cannot be conclusive. If it were, no industrial development—
indeed very little development of any kind—would ever be permitted.¢

6 Aboven.2.
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Although the judge does not elaborate the point, it is clear that it is the cen-
tral executive, especially the pollution control body, which determines which
concerns are ‘justified’ and which are not. Since that body has few resources to
commission independent research, it must perforce rely on the existing scientific
orthodoxy. Even if the development is one which requires the developers to sub-
mit an environmental statement, this too will be based upon the conventional
science and technology in which the affected public has little confidence.
Outright refusal of planning consent for development of this type will almost
invariably result in appeal and therefore de facto centralisation of decision-
making, leaving the local planning authority with no controls of its own to point
to when seeking to reassure concerned residents. The temptation to approve the
development, but with planning conditions which offer the prospect of future
intervention if the pollution abatement technology should fail to meet expecta-
tions, is therefore considerable; as is the incentive, for an applicant, not to delay
development by appealing against such conditions.

The problem of overlapping jurisdictions is hardly new. A draft planning cir-
cular in 1972 stressed the need for early consultation with HM Alkali and Clean
Air Inspectorate (a precursor of HMIP) during the planning process (DOE,
1972). The draft circular particularly deprecated the practice of applying plan-
ning conditions to ‘scheduled works’ which imposed more stringent controls
over air pollution than those demanded by the Inspectorate. Publication of
the circular was suspended when the Royal Commission on Environmental
Pollution (RCEP) announced its intention to review the air pollution control as
a whole. The 1976 Report of the Commission generally endorsed the pragmatic
tradition of the Inspectorate and was scathing in its opposition to duplicative
planning conditions (RCEP, 1976).

It was a commitment given in the White Paper ‘This Common Inheritance’
(HMG, 1990) which finally led to the publication in June 1992 of draft advice on
planning and pollution control. The desire for a clear division of the respective
jurisdictions of the planning and pollution control authorities was very appar-
ent in this draft:

Planning controls are not an appropriate means of regulating the detailed characteris-
tics of industrial processes. Nor should planning authorities substitute their own judge-
ment on pollution control issues for that of the bodies with the relevant expertise and
responsibility for statutory control over those matters [DOE, 1992a, para. 1.25].

In August of that year, the inspector submitted his report of the inquiry into
the Gateshead incinerator appeal. His recommendation to refuse consent, the
Secretary of State’s contrary decision and the subsequent judgments in the High
Court and in the Court of Appeal were all in the public domain before the final
version (substantially revised and with a reference to Glidewell L]’s ruling:
DOE, 1994b, para. 1.3) eventually appeared in July 1994.

The published version of PPG 23 revisited the issue of overlapping juris-
dictions:
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Lack of confidence in the effectiveness of controls imposed under pollution control
legislation [IPC] is not a legitimate ground for the refusal of planning permission or
for the imposition of conditions on a planning permission that merely duplicate such
controls [DOE, 1994b, para. 3.23].

In 1998, these issues were raised again when yet another disputed incinerator
application led to litigation.

2. Bolton

It is often stated that third parties enjoy no right of appeal against planning con-
sent under existing planning law. This deficit is rectified to some extent by the
more general public law right to seek judicial review of any planning decision.
Environmental pressure groups are usually deemed to lack the personal interest
necessary to establish standing; and individuals who meet this criterion still face
the considerable financial obstacles (now increasingly rarely mitigated by legal
aid) in bringing an action to court. But Mr Kirkman, assisted by Friends of the
Earth, initiated a challenge” to Bolton MBC’s planning consent for a municipal
waste incinerator. The ruling in Gateshead preceded the coming into effect of
the 1994 Waste Management Regulations® by which certain provisions of the
EC Framework Directive on waste® are implemented in England and Wales.
These Regulations motivated the first two of what was essentially a three-
pronged attack by the local resident:

—the local planning authority failed to address the threats posed by the
atmospheric discharges but left these to be considered by the Environment
Agency;

—the authority misunderstood and failed to discharge its duties under the
waste management regulations;

—the authority failed to address the question whether the proposal for the
incineration of waste represented the ‘best practicable environmental
option’ (BPEO)'C for the disposal of the waste in question.

Planning authorities are now required to fulfil specific obligations when
determining planning applications for waste disposal sites; in particular, they
must ensure the waste will be recovered or disposed of without endangering
human health or the environment. By leaving the issue of atmospheric dis-
charges (including dioxins) to the Environment Agency, which had indicated its
acceptance in principle of the pollution control equipment, the planning author-
ity had not fulfilled the duty imposed upon it by the Regulations. Similarly, the

7 Above n.3.

8 Waste Management Licensing Regulations 1994 (SI 1994, No. 1056).

° Directive 75/442/EEC [1975] O] L194/39.

10 In essence, an elaboration of BATNEEC applicable to processes where there is some choice of
the medium (air, land or water) receiving the waste.
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Regulations obliged the planning authority to consider the ‘hierarchy’ which
ranked recycling above energy recovery as a preferred waste disposal option.
The statutory waste management plan for Greater Manchester (GMWRA,
1996) had indicated a preference for recycling but, according to Carnwath J,
there was nothing in that document which necessitated refusal of consent for the
present incinerator. Finally, Bolton MBC had erred in failing to demonstrate
that incineration constituted BPEO for the disposal of the wastes in question.

Compared with the High Court (where all three points were readily dis-
missed), the Court of Appeal was more sympathetic to the argument that the
Gateshead principle could not justify any lessening of the duty on a planning
authority to satisfy itself that a proposed waste installation could be operated
without danger to human health or the environment. But, after considering the
evidence originally put before Bolton MBC, Schiemann L] was satisfied that its
duty had not been breached in such a way as to make the planning consent
unlawful. In contrast to the threat to the health of residents (the applicant
included) in the vicinity of the incinerator, the other two points related to more
general policy matters and Schiemann L] expressed doubts about the locus
standi of Mr Kirkman (or, for that matter, any other individual) to challenge
them by judicial review.!' But having reluctantly listened to the applicant’s
arguments, he was unprepared to disagree with the conclusions of Carnwath J.
First, the Greater Manchester waste plan, with its presumption in favour of
recycling, was a strategic document which could not oblige a planning author-
ity to refuse planning consent in any given instance. Secondly, there is no statu-
tory requirement on a planning authority to require a BPEO assessment and the
waste plan could not be seen as creating a binding obligation to do so. However,
BPEO was capable of being a material consideration, as Bolton had so treated it
in this case. The weight to be attached to this consideration, and to any other,
lay at their discretion. Equally, Bolton’s indifference to the absence of figures
comparing the cost of incineration with rival disposal options did not make its
decision legally flawed.

The applicant’s attempt to strengthen their case by invoking the doctrine of
the ‘direct effect’ of an EC environmental directive was no more successful than
an earlier occasion (see Miller, 1993) which involved the Framework Directive
on industrial air pollution. The High Court was aware of the case in which the
European Court held the Waste Framework Directive'? to be insufficiently pre-
cise to be capable of ‘direct effect’ (Holder, 1996). Although it does not appear
to have been pursued by the applicant in Bolton, the principle of indirect effect
seems unlikely to have proved any more attractive to Schiemann L]. By his con-
struction of Article 3 of the Framework Directive, recycling happened to appear
in the text before energy recovery, but that did not imply any binding priority to

' Tt was the ruling of Schiemann J (as he then was) in R. v. Secretary of State for the Environment
ex parte Rose Theatre Trust Co. Ltd [1990] 1 QB 504 which, until a recent relaxation in judicial atti-
tudes, restricted the role of individuals in pursuing public interest actions.

12 Above n.9.
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which Bolton should be sympathetic when exercising its planning obligations.
But it is clear from policy statements, if not law, that both the European
Community and the UK Government are committed to a waste management
hierarchy which puts recovery subordinate only to reduction and avoidance. It
could be argued that effective commitment to a strong notion of sustainability
would require the empowerment of some state body to refuse to authorise a
waste installation deemed to be operating at an unduly low level in the hierar-
chy. Under Part II of the Environmental Protection Act 1990, the Environment
Agency currently has no power to refuse a waste management licence on those
grounds. It is possible that the Pollution Prevention and Control Act 1999 might
be interpreted as empowering the Agency to ensure that the authorisation of
individual plants is consistent with overall waste strategy. Until a test case estab-
lishes this point, planning refusal (and the absence of an appropriate planning
consent automatically entails refusal of a waste licence) could achieve that
objective.

3. Secondary liquid fuels (SLF)

Hazardous waste incinerators come second only to nuclear installations in the
LULU league of unpopularity. Cement kilns, although often a source of dust
nuisance, have rarely been regarded in the same way. But kilns do seem to
attract a similar level of opprobrium once they use, as part of their fuel, sub-
stances which would normally be disposed of by high temperature incineration.
Distillation followed by re-use is now accepted as the environmentally opti-
mal option for dealing with contaminated industrial solvents like methanol. For
solvents whose chlorine (or other halogen) content poses a special hazard re-use
rather than disposal in the environment is particularly appropriate. However,
the distillation process inevitably leaves some residues requiring disposal. The
chemistry of cement manufacture requires the raw materials to experience high
temperatures (in excess of 1400°C) for some time—precisely the conditions
which are required to destroy organic wastes. Burning the residues from the sol-
vent recovery process in cement kilns reduces the amount which goes to
landfill—the least acceptable disposal option in terms of sustainability.
Landfilling of organic material generates methane, which is about 20 times more
potent as a greenhouse gas than carbon dioxide. International obligations to
reduce methane emissions encourage an increased reliance upon incineration of
waste and to co-incineration in cement kilns. Proponents of the use of solvent
residues as an auxiliary kiln fuel argue that it also reduces the emission of sul-
phur dioxide as compared with total reliance upon coal or petroleum coke.
Merchant incinerator companies collect these contaminated solvents for a fee
and burn them at high temperatures in purpose-built plant with no energy
recovery and with very expensive emission control systems. They have been
very concerned at the threat posed to their business by what, for the waste
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producers, is a much cheaper disposal option. They argue that the calorific value
of solvent residues is needed in their incinerators to supply the energy to destroy
toxic wastes in aqueous solution or sludges. They stress that these substances
remain wastes, even though their calorific value can reduce the amount of coal
or other primary fuel consumed in cement manufacture. As Purdue (1990) has
demonstrated (prior to the SLF controversy), a legal definition of ‘waste’ is
far from straightforward. On the second occasion that it considered the SLF
issue, the House of Commons Environment Committee (HCEC, 1997)
attempted to clarify the position but its report was far from conclusive. It
identified four questions:

i. is SLF ‘waste’?

ii. is the burning of SLF waste disposal or energy recovery?

iii. does the burning of SLF in a cement kiln constitute a ‘material change of
use’ thereby necessitating planning permission?

iv. must an environmental assessment accompany any required planning
permission?

which, it argued, could only be resolved in the courts. Indeed, it is precisely
issues of this type—combining technical complexity with legal uncertainty—
which have given rise to calls for an Environmental Court (see Chapter One).
Judicial reviews' of the Environment Agency’s approval of applications—
for variation of the authorisations of lime kilns in Durham and Derbyshire and
a cement kiln in Lancashire—managed to avoid addressing these four questions.
In summary, local residents failed to persuade Harrison J that such an applica-
tion (to allow SLF to supply 25 per cent or, in one case, 40 per cent of the ther-
mal input) necessitated a full BATNEEC/BPEO assessment of the whole
process; it was sufficient to demonstrate that the substitution amounted to an
improvement upon the originally approved process. Although without formally
conceding the point, the operators accepted, for the sake of argument, that SLF
was ‘waste’ and the Waste Management Regulations applied. In enforcing these
Regulations, the Environment Agency is obliged to observe ‘relevant objectives’,
which were to be interpreted as largely co-extensive with BATNEEC and BPEO
controls. But there was one point on which the objectors were able to cause
some embarrassment. If, following the prevailing orthodoxy as enshrined in
Gateshead, planners must not encroach on the pollution control regime, then it
follows that the latter must not prejudice planning’s traditional protection of
the ‘amenity’ of the locality. The regulations specifically exclude Environment
Agency involvement in such matters where a relevant planning permission has
been granted after 30 April 1994. But since planning permission for the kilns in
question preceded this date, responsibility fell to the Agency. Despite some con-
fusion, the judge was satisfied that evidence given at the inquiry established that

13 R. v. The Environment Agency and Redland Aggregates Ltd ex parte Gibson; R. v. The
Environment Agency and Redland Aggregates Ltd ex parte Leam; R. v. The Environment Agency
ex parte Sellers and Petty, QBD, 8. May 1998 unreported.
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the Agency had paid adequate attention to matters like noise and visual
amenity.

A fourth challenge—against Lancashire County Council’s concurrence with
the operators of the cement kiln that SLF is a fuel not a waste and that its use did
not require planning consent—was dropped before the hearing. Thus, apart
from the minor issue on amenity, the important question for planners remained
unresolved until June 2000 when, in a separate judicial review instituted by yet
another local resident, the High Court ruled'* that planning consent was not
required for the use of SLF in the Durham lime kiln. Although this ruling makes
further challenges unlikely, it does not entirely remove the possibility since the
Court was at pains to point out that any ‘change of use’ is a matter of fact and
depends upon the particular circumstances associated with the change in fuel
content.

This discussion of the planning implications of burning waste-derived fuel is
of more than academic interest when the position of third-party involvement in
decision-making is considered. When planning permission is required, there
arises the possibility of a planning inquiry (following ‘call in’ or an appeal over
refusal or conditions) wherein local residents and environmental groups are able
to participate. Comparable opportunities are not offered by the authorisation
process under Part I of the Environmental Protection Act 1990. The latest regu-
lations' allow any public representations, made in regard to an authorisation
or an appeal, to be included in the public register, but private individuals are not
entitled to take part in the appeal, to question any written submission or to
cross-examine appellants or regulators at a hearing. Of course, judicial review
by residents and others who can satisfy the ‘sufficient interest’ criterion is possi-
ble. But notwithstanding legal aid, the expense involved in this remedy—not
least the possibility of having to pay the respondent’s costs—amounts to a deter-
rent which far exceeds that which applies to third-party involvement in plan-
ning appeals.

It remains very likely that there are elected members of planning authorities
who would have reversed their decision to grant planning consent for cement
kilns had they been aware that these plant might subsequently burn substances
which, because of their hazardous and toxic properties, would, in other cir-
cumstances, necessitate a range of stricter planning and pollution controls.
This, it should be noted, differs significantly from the situation in Gateshead
where the members of the planning authority were fully aware that it was an
incinerator to which they were objecting so vehemently.

The EC Directive on landfill*® aims to encourage recycling and to reduce the
amount of organic waste. Landfilling of tyres has posed special problems and
this disposal route for whole tyres will be closed from 2003 and for shredded

4 R.v. Durbam County Council ex parte Lowther, QBD 21 June 2000 unreported.

15 Environmental Protection (Applications, Appeals and Registers) (Amendment) Regulations
1996 (SI 1996, No. 667).

16 Directive 99/31/EEC [1999] O] L182/1.
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tyres from 2006. It is estimated that one hundredand eighty thousand tonnes per
annum (about forty per cent of the UK arisings of used tyres) could be burnt in
cement kilns (HLSCEC, 1999). In the light of the judicial reviews discussed
above, it is difficult to imagine the assurances of technical agencies (whether UK
or European) being sufficient to assuage the opposition which would undoubt-
edly attend such an increase on the current rate of 60,000 tonnes. Clarification
of the status of co-incineration under planning law is likely to require further
visits to the courts.

LOCAL AUTHORITY POLLUTION CONTROL

For certain industrial sources of air pollution, control is exercised by the local
authority. With the exception of BPEO, the full range of powers and duties!”
applies to local authority pollution control (LAPC) as it does to IPC enforced by
the central body. Control of the plant (for example, mineral works, foundries,
animal rendering) falling within the remit of the former is reckoned to be tech-
nically less demanding. But odour from animal rendering works is notoriously
difficult to eradicate even when the control measures are installed and main-
tained by co-operative management. Guidance issued by the Department of the
Environment in 1991 envisaged that, as an interim measure prior to upgrading
by April 1997 to the BATNEEC standard to be met by new rendering plants,
existing plant should ‘aim’ to operate without causing odour; paragraph 13
states:

The aim should be that all emissions are free from offensive odour outside the process
boundary as perceived by the local authority Inspector [DOE, 1991b].

But when determining an appeal, brought by the operator of an animal ren-
dering works, against such a condition, the Secretary of State relied upon some
earlier general guidance (DOE, 1991¢) to argue that conditions which specify
the techniques to prevent odour should enable this aim to be met, and therefore
a condition which simply replicates the aim is redundant. The Minister’s deci-
sion in this (Bradford-upon-Avon) appeal was successfully challenged in a judi-
cial review brought by the local authority.!® But it was during the judicial review
of yet another appeal decision!” that the validity of a condition requiring no
odour at the site boundary was considered at length.

During preliminary discussions with Torridge District Council over its appli-
cation, Peninsular Proteins had accepted a ‘no odour’ condition. It was also
accepted by the Inspector appointed to hear the appeal into the subsequent
refusal of the North Devon renderer’s application. But when the Secretary of

17" As contained in Part I of the Environmental Protection Act 1990.

18 R.v. Secretary of State ex parte West Wiltshire DC [1996] Env. LR 312.

19 R.v. Secretary of State for the Environment and Peninsular Proteins Ltd, ex parte Torridge DC
[1997] JPL 1106.
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State upheld the appeal, this previously agreed condition was excluded from
those which the local authority was directed to append to the authorisation.
This exclusion was successfully challenged by the local authority. Following the
inquiry and, in fact, after the Inspector had reported, a further (non-statutory)
guidance note was published which urges authorities to apply a condition of this
form ‘only in exceptional circumstances’ (DOE, 1995a). In the decision letter,
the Secretary of State makes it clear that the close proximity of housing would
constitute such circumstances but, with the nearest occupied dwelling being
some five hundred metres distant, did not arise in this case. During the judicial
review, Torridge DC argued that this implied presumption against the use of a
‘no odour’ condition arose only after the inquiry but, had the opportunity
arisen, the authority would have vigorously demonstrated the ‘exceptional cir-
cumstances’ which applied in this case. McCullogh ] accepted that this was
sufficient reason to quash the Minister’s decision.

This local/central debate over what may constitute a condition of an LAPC
authorisation echoes earlier and longer disputes over conditions of planning
consents. Indeed, the ‘no odour’ condition is comparable with model planning
conditions, set out in a planning circular (DOE, 1973) and later a planning pol-
icy guidance note (DOE, 1994c¢), which specified maximum noise levels at the
boundary of industrial premises. The references to the proximity of housing and
the five hundred metre benchmark are far more familiar to planners than to
chemical engineers. The Torridge case illustrates the difficulties in maintaining
a rigid distinction between planning and pollution controls, at least in regard to
the small-scale but more numerous LAPC sites (of which there will be more than
twenty thousand in England and Wales when the Pollution Prevention and
Control Act 1999 comes into effect2?).

Any suggestion that a condition requiring ‘no odour at the boundary’ is unen-
forceable is readily countered by the observation that Dukinfield Magistrates’
and Manchester Crown Courts fined a Tameside renderer more than £500,000
for its repeated breach. Moreover, this condition is not confined to rendering
works: its application to the authorisation of a West Midlands foundry (the
odour arises from the resins used to bind the sand forming the moulds) was
upheld after an appeal by the operator (Anon, 1998) was quashed. The local
authority in question has subsequently succeeded in enforcement action (Anon,
1999) against another foundry in default of this and other conditions of its
LAPC authorisation. Since the inception of LAPC in 1991, local authorities in
England and Wales have authorised more than 10,000 individual processes with
around 60 appeals?! (mostly against conditions), at least two judicial reviews
and a judicial interpretation of the term ‘persistency’.?> Given their similarities,
it is tempting to view the LAPC regime as becoming a miniature version of
the planning system. This temptation was strengthened when the Planning

N

O http://www.aeat.co.uk/netcen/airqual/info/labrief.heml.

2t Ibid.
2 Dudley MBC v. Henley Foundries Ltd, QBD, 26April 1999.

N
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Inspectorate was given responsibility for hearing LAPC (as well as IPC) appeals
(DETR, 1997b).

LOCAL AIR QUALITY MANAGEMENT

APC together with their traditional duties over statutory nuisances?® offer local
authorities controls over individual, static sources of air pollution. In 1997, they
acquired responsibilities relating to the overall air quality in their areas. The
Environment Act 1995 requires district and unitary councils in England and
Wales to carry out periodic reviews of the quality of the air (or, more accurately,
of ambient concentrations of each of the seven pollutants specified in regula-
tions: see Box 3.2) in their areas. Where a review indicates that an air quality
objective will not be achieved by the prescribed date, then the local authority is
obliged to declare an ‘air quality management area’ (AQMA) and it must pro-
duce, within one year, an ‘action plan’* detailing how it proposes to ensure
compliance with the objective. To this end, local authorities are urged to adopt
an integrative approach, involving all relevant departments, especially plan-
ning, and collaborating with neighbouring authorities. In this connection, it
should be noted that this regime of air quality management confers no new pow-
ers of control (over fixed or mobile sources) on local authorities.

In the latest guidance note (DETR, 2000b), the land use planning system is
described as ‘integral to improving air quality’. It later reiterates the theme of
PPG23 in stressing the need to avoid duplication of technical controls more
properly enforced by the Environment Agency. Where a proposed source of
emission falls outside the remit of both IPC and LAPC, then a planning author-
ity might contemplate the imposition of conditions, or even a planning obliga-
tion, ‘to tackle the source’s possible effect on land use or amenity’. In turn,
planners are reminded that development plans should take account of any ‘con-
straints on development as a result of the need to comply with any statutory
environmental quality standards or objectives’ including those concerned with
air quality. Attention is drawn to the good practice guide on air quality and land
use planning published by the Royal Town Planning Institute (RTPI, 1999a).
This too stresses the importance of planning intervention especially in regard to
development within an AQMA. But it advises against a policy of automatic
refusal of planning consent for any source of the pollutant(s) which have caused
an area to be designated as an AQMA. Given that some local authorities might
choose to designate the whole of their areas, such a policy would cause blight of
a clearly intolerable order. But air quality was recognised as a material consid-
eration in circumstances which include:

i) the development could result in the designation of a new AQMA;

23 Now contained in Part III of the Environmental Protection Act 1990.
24 §.84 of the Environment Act 1995.
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ii) the application would conflict with the proposals in the local authority’s action
plan;
iii) the application would render some elements the local authority’s action plan
unworkable [RTPI, 1999a, 6].

The DETR guidance notes makes the concession, which is important in the
light of the Gateshead ruling, that:

Where a development is likely to affect air quality significantly (i.e. where the air qual-
ity objectives are likely to be breached), then, provided the impact relates to the use
and amenity of land, the local planning authority may refuse the application or miti-
gate its effects by imposing conditions [DETR, 2000b, 14].

To those familiar with Cheshire’s attempt, nearly a quarter of a century ago,
to include air quality standards in its structure plan (see Miller and Wood, 1983,
56), the above might seem a belated vindication of that county’s approach.
However, it was the industrial sources, especially those in the petro-chemical
complex on the banks of the Mersey, which then formed the county council’s
principal concern. It is virtually impossible today to conceive of a newly com-
missioned incinerator or any another category of static source which, despite
technical (BATNEEC) controls imposed under IPC or LAPC, could still be reck-
oned to affect ambient air quality significantly. The above advice is really of
most relevance to transport sources.

PLANNING, TRANSPORT AND AIR POLLUTION

Apprehension of the effects of exhaust emissions was one of the many motiva-
tions of the first major study by planners into reconciling urban life with the
motor car:

The penetration of motor vehicles throughout urban areas is bringing its own peculiar
penalties of accidents, anxiety, intimidation by large or fast vehicles that are out of
scale with the surroundings, noise, fumes, vibration, dirt and visual intrusion on a vast
scale [SGWP, 1963, 39].

At the time of the publication of the ‘Buchanan Report’, there were six and a
half million private cars registered in the United Kingdom; thirty years later,
registrations have more than trebled. Concern over the health effects of emis-
sions has led to ever more stringent regulation, primarily in the form of product
standards (for example, lead free petrol; catalytic converters, low sulphur
diesel). But the role of land use planning, albeit less direct, is recognised in
numerous official publications.

Planning Policy Guidance 13 on transport (DOE, 1994d) urges local authori-
ties to carry out their land use policies and transport programmes in ways which
help to:

—reduce growth in the length and number of motorised journeys;
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—encourage alternative means of travel which have less environmental
impact; and hence
—reduce reliance on the private car.

BOX 3.4: The Bath superstore

Although only in draft when Safeway plc appealed against the refusal of
planning permission for their proposed supermarket in Bath, the circular on
Air Quality and Land Use Planning (DOE, 1996¢) conceded that the indirect
consequences of a development, including traffic generation and the result-
ing impacts on air quality, were capable of constituting material considera-
tions. No more detailed advice was given and the earlier guidance on
planning and pollution control (DOE, 1994b) excluded consideration of
‘indirect’ causes of air pollution. However, PPG23 did suggest that ‘[w]here
there are significant risks of damage to the environment, pollution controls
will take into account the need to prevent or limit harm, even where scientific
knowledge is not conclusive’ (DOE, 1994b, para 1.12). But rather than rely
upon ‘pollution controls’ to take account of the uncertainties posed by this
particular development, the local planning authority itself had invoked the
precautionary principle when refusing consent.

A formal environmental statement was not required for retail develop-
ment of this size and none accompanied the application. In the subsequent
appeal, the Inspector and, more especially, the Technical Assessor were still
charged with the task of making sense of a number of unco-ordinated and
conflicting submissions on traffic predictions, air quality, effects on public
health and on stone buildings from interested parties (including the Bath
Preservation Trust) as well as the appellants and the planning authority. The
Assessor accepted that the development could lead to a greater number of
exceedences of the proposed standard for fine particulates (PMyg: particles
with a diameter below 10 microns). But the Secretary of State was later to
place more emphasis upon HM Government’s aim of halving vehicle PMj
emissions between 1995 and 2005 in compliance with the National air
Quality Strategy. In addition, he was prepared to accept the estimate of
700,000 miles as the annual saving in overall car use within the store’s catch-
ment; but he was unable to adjudicate between the rival claims for the impact
on mileage within the City itself. The submitted evidence on the rate of decay
of the buildings (which are recognised in Bath’s designation as a World
Heritage Site) was equally inconclusive. All these considerations were mate-
rial but, in the absence of arguments which established that any of the nega-
tive impacts outweighed the benefits which the development brought, the
appeal was upheld.

Source: Planning Inspectorate File ref: APP/F0114/A/95/255444
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PPG6 on town centres and retail developments (DOE, 1993a) seeks to com-
plement the aims of PPG13 by recognising the need to avoid pollution in con-
gested town centres and promoting the vitality and viability of town centres.
Planning authorities are encouraged to ensure good access and to devise a com-
prehensive car parking strategy which, in favouring short-term parking, assists
shoppers whilst deterring commuters. When the Royal Commission considered
this issue in 1994, it recommended that a fresh grant of planning permission
should become obligatory whenever a change of land use generated ‘apprecia-
bly higher levels of traffic’ (RCEP, 1994, para. 9.66). The effects on ambient air
quality by vehicles visiting the store was the key issue in the determination of
Safeway plc’s planning application for a supermarket on the site of a former bus
depot within the Bath Conservation Area (see Box 3.4).

In similar attempts to prevent new development attracting further traffic to
areas of poor air quality, the London Borough of Greenwich refused consent for
a petrol station near the Blackwell Tunnel and Ealing refused a McDonalds
restaurant in its borough. Both developers were successful on appeal; in both
cases, the fact that the development was not expected to cause an existing air
quality objective to be exceeded was crucial. In granting consent for the Bath
store, the Secretary of State imposed eighteen conditions, only one of which
could have any influence on local air quality, viz. the installation of a traffic
management system for the traffic light-controlled junctions by which access
was gained to the site. The use of planning obligations, attached to consents for
large shopping centres, to secure physical improvements in the adjacent road
network is not uncommon. Planning conditions attached to development
(offices, retail establishments) limiting car parking space clearly has an impact
on traffic levels and therefore on pollution levels. But despite the recognition of
the materiality of the ‘indirect’ impact of large retail (and comparable) develop-
ment on ambient concentrations, we have yet to see an example of planners suc-
ceeding in preventing that impact by withholding planning consent for ‘traffic
magnets’.

Planning refusal for sensitive land uses (housing, schools, hospitals, day cen-
tres) in areas affected by existing pollution has always been far less controver-
sial than planning intervention over sources. The 1972 draft circular urged that
such development be ‘kept well away from [polluting] industries already estab-
lished or from land intended to be used for them’ (DOE, 1972, 3). That official
approbation now applies no less to development proposed in areas where high
ambient concentrations are largely attributable to traffic. In the preparation of
Surrey Heath’s local plan for the borough, it was realised that traffic on the M3
would continue to cause breaches of the PMjy and the nitrogen dioxide objec-
tives on a corridor of land on either side of the motorway until 2005 at least,
thereby necessitating the designation of an AQMA. The land in question is des-
ignated for housing but the inspector conducting the local plan inquiry urged
the planning authority to withhold consents until the exceeded pollutants levels
drop below their respective objectives (Street, 2000).
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The Surrey Heath case is unlikely to be an isolated example. In its enforce-
ment of the local air quality management regime, a district council will become
aware of the existence and location of pollution hotspots; it cannot ignore that
information in the exercise of its planning functions (or, in the case of a non-uni-
tary district, when advising the county planning authority). It will recognise that
the designation of an AQMA could lead to the blighting of areas which, given
their proximity to motorway interchanges, would, but for the ambient pollu-
tion, be prime development land. Loss of development value will prompt vigor-
ously pursued appeals. In such a climate, two other factors, beside the attitude
of the central executive, become important: the urgency with which local
authorities implement any ‘action plans’ found necessary after the reviews of
their areas; and the level (which, in theory, should be influenced by the precau-
tionary principle) at which the various quality objectives have been set. In this
connection, it should be noted that all but four of the twelve objectives now in
force have a compliance date (see Box 3.2) earlier than that specified (viz.
31 December 2005) in the earlier regulations.?’

The air quality objectives are motivated by a concern with the effects of air
pollutants on human health. The Expert Panel on Air Quality Standards is at
pains to stress the uncertainties in the many epidemiological studies which have
been undertaken in various countries, but pollution episodes are known to be
linked with increased cardio-vascular deaths and admissions to hospital
(EPAQS, 1995). It recognises that high pollution during episodes is most likely
to be simply the final element in a long chain of causes of the deaths of individ-
uals with pre-existing cardio-vascular morbidity. But it cannot rule out the
possibility that long-term exposure to air pollution may contribute to the devel-
opment of these conditions. The Panel’s recommended standard on particles
therefore addresses the need to reduce both peak and average concentrations.
Pollution episodes arise from a combination of poor dispersion and the spatial
concentration of sources. Poor dispersion is associated primarily with meteoro-
logical (anti-cyclonic) conditions, but urban form (roads lined by tall buildings)
can be a contributory factor. The spatial distribution of sources, especially
traffic sources, is clearly something that can be addressed by land use planning.
Congestion and delay at a busy road junction will lead to local pollution
hotspots to the detriment of the health of nearby residents whilst a greater use
of public transport will have a positive impact on ambient concentrations. ‘Free
flowing traffic and smooth driving techniques generally result in lower emis-
sions and improved fuel consumption’ and these are cited among the criteria
against which a traffic management scheme should be judged (DETR, 2000c,
para. 4.01).

In 19935, an action group of residents near Trafalgar Road (A206) in South-
east London sought to persuade its ‘traffic authority’ (viz. the London Borough
of Greenwich) to use its powers?® to close roads whenever temperature

25 Air Quality Regulations 1997 (SI 1997, No. 3043).
26 S.14 of the Road Traffic Regulation Act 1984.
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inversions raised concentrations of pollutants from vehicle exhausts to the point
of exacerbating asthma suffered by children living in the vicinity. Acting on
behalf of its children, this group applied to the High Court for a declaration that
air pollution could amount to a ‘danger to the public’ justifying temporary road
closure. MacPherson J had no hesitation in dismissing this application, arguing
that the powers in question had to be construed in the context of ‘road traffic
matters’ which, contrary to the claims of the applicants’ counsel, could not
be stretched so as to embrace occasional episodes of high pollution.?” The
Environment Act 1995 later extended the purposes for which these road closure
orders can be made explicitly to include the pursuit of the air quality objectives.
This extension applies without restriction in London; elsewhere orders made on
air quality grounds cannot restrict access for more than eight hours in any 24 to
premises on or adjacent to roads to which the restriction applies. However, the
first guidance note on air quality and traffic management (DETR, 1997c¢, paras.
5.10-13) doubted whether these revised powers could be effective in providing
the type of ad hoc remedy sought by the Greenwich parents. In the current note,
these doubts have been replaced by an emphasis on the need for careful planning
of such restrictions in order to avoid simply moving the congestion and pollu-
tion elsewhere (DETR, 2000c, para. 5.05).

DISCUSSION

The possibility of the emission of dioxins from any proposed installation invari-
ably triggers vigorous opposition from neighbouring residents. Despite the
rhetoric—the most toxic chemical known to man—which attaches to this group
of substances, there remains uncertainty among epidemiologists and toxicolo-
gists over their effects on human health (USEPA, 1994). Scientific uncertainty of
this kind has been one of the motivations of the ‘precautionary principle’ which
has been part of the EC environmental policy?® since 1992. Earlier, the willing-
ness of the UK Government ‘to take precautionary action to limit the use of
potentially dangerous materials or the spread of potentially dangerous pollu-
tants, even where scientific knowledge is not conclusive’ was qualified by a pro-
portionality condition—"if the balance of likely costs and benefits justifies it’
(HMG, 1990, para. 1.18)—which the Environment Agency was later required to
observe?® when exercising its overall enforcement role. This reference to the
precautionary principle in the White Paper, as well as another in the (then draft)
guidance on planning and pollution control (DOE, 1992a, para.1.9), was cited
by the planning authority during the inquiry into the Gateshead incinerator.
This principle was also quoted in support of Bath’s refusal of consent for the

27 R.v. Greenwich London Borough Council ex parte W [1997] Env. LR 190, [1997] JPL 62.

28 Art. 130r (now Art. 174) of the Treaty of Rome, as amended by the Treaty of Maastricht in
1992.

22 §.39, Environment Act 1995.
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superstore (Box 3.4). Benzene is a known carcinogen and 1,3-butadiene is one of
a number of compounds found in car exhausts suspected of being capable of
causing cancer. In view of the epidemiological evidence, albeit inconclusive,
implicating particulates in the increasing prevalence of asthma among children,
the Royal Commission (1991, para. 7.6) recommended that a precautionary
approach be adopted towards particulate pollution, especially PMyjy and
smaller diameter particles originating, in the main, from diesel exhausts.

There is a clear temptation for third parties and environmental groups to cite
the precautionary principle in any planning appeal to which it might be
remotely applicable. But there is now English case law,3° although not arising
from a town planning case, which holds that the precautionary principle is inca-
pable of ‘direct effect’. The principle must be taken into account whenever the
Council of Ministers considers environmental legislation (for example, on the
harmonisation of national requirements on catalytic converters) but it is too
imprecise to bind the Secretary of State (or any other emanation of a Member
State) to a particular course of action and, by implication, planning refusal for
any development posing uncertain environmental impacts.

Even if there were no health effects associated with exhaust gases, the rela-
tionship between urban form and the motor car would still be a major preoccu-
pation of planners. An increased use of public transport is seen as desirable for
many reasons, of which an improvement in urban air quality is but one. The
Internet and the communications revolution generally might assist the emer-
gence of spatial settlement patterns which are naturally sustainable. But until
then, governments must maintain an interventionist approach. The Road
Traffic Reduction Act 1997 obliges local traffic authorities to undertake a
review of existing and forecast levels of traffic and to set targets for reductions.
Road charging schemes are being studied as a means of reducing the demand for
car journeys (MVA, 1996). Higher parking charges and fiscal methods (espe-
cially the excise levied on petrol) are used as deterrents to private motoring. But
until both supply and demand side measures demonstrate more effectiveness,
both central and local government must continue to hope that more direct con-
trols over exhaust emissions (increased reliance on clean fuels, catalytic con-
verters, stricter emissions standards in the ‘MOT’ tests) will serve to reduce
violations of the air quality objectives.

None of these various policy instruments is without its political cost, but they
do not offend the powerful interests which are threatened when planning con-
sent is withheld for superstores or for prime housing sites, especially in the
south-east of England. Nevertheless, the ministerial reasoning in the Bath and
similar cases is uncomfortably redolent of the Tragedy of the Commons
(Hardin, 1962): the atmosphere above the UK is already contaminated by the
products of countless car journeys made by millions of people to numerous
destinations; but to use that fact to justify denying some people the benefits

30 R v. Secretary of State for Trade and Industry ex parte Duddridge (1995) 7 JEL 224.
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associated with driving to one, new location is perverse as well as an infringe-
ment of liberty. But just as Hardin argued that the (then) feared population
explosion justified infringement upon the right to reproduce, then so too the
alleviation of urban air pollution will not be achieved without some violation of
the modern interpretation of the right to liberty, viz. to drive and park wherever
and whenever we choose.
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Risk, Land Use Planning and Major
Accident Hazards

GORDON WALKER

INTRODUCTION

INCE 1999 MEMBER States of the European Union have been required to have
Sin place land use planning policies and procedures which take account of the
major accident threat posed by the use and storage of hazardous materials. This
represents a further development of the EU role in land use issues (Walker, 1991)
and in some parts of Europe is presenting problematical challenges to current
practice. However, in the UK, the implementation of the latest EU legislation®
is building on nearly 30 years of pre-existing policy and practice which has
recognised that the land use planning system has an important role to play in
protecting against and preventing catastrophic harm. Indeed, one of only a
handful of fundamental planning statutes? in force in the UK is devoted entirely
to dealing with ‘hazardous substances’—a fact that is often overlooked even in
some of the established planning texts.

Many industrial installations present day-to-day pollution impacts from
‘normal operations’ and, in Chapter 3 above, Miller discusses the planning role
in this context. However, some of the same installations, along with many
others across the country, present a greater potential hazard resulting from acci-
dents or abnormal operating conditions leading to fires, explosions and/or
releases of toxic gas. These are classic high-consequence, low-probability
threats, where accidents happen very rarely, but when they do the consequences
can be quite devastating. Examples of previous accidents include Flixborough
(UK) in 1974, Seveso (Italy) in 1976, Bhopal (India) in 1984, Enschede
(Netherlands) 2000 and in the UK in smaller scale incidents at a range of sites
including refineries and chemical stores (see the list in Box 4.1).

The land use planning system can help contain this threat by acting alongside
other regulatory systems which have evolved in parallel and which need to inter-
face, sometimes uneasily, with the planning function. As will be made clear in
this chapter, the planning role is important, but at the same time constrained

! Directive 96/82/EC [1997] OJ L10/13.
2 Planning (Hazardous Substances) Act 1990.
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BOX 4.1: Some recent incidents at major accident hazard sites in the UK
Site and location Date Description
Allied Colloids, July Major fire involving a cocktail of
Bradford 1992 chemicals; 30 people received hospi-
tal treatment after smoke inhalation
Hickson and Welch, Sept Fireball ripped through chemical
Castleford 1992 plant, killing 5 people on site
Associated Octel, Feb Leak of ethyl chloride and subsequent
Ellesmere Port 1994 major fire
Texaco Pembroke July Explosion and fires, injuring 26
Refinery, Milford 1994 workers on site and damaging
Haven property up to two miles away
Albright and October Fire leading to toxic smoke
Wilson, Avonmouth 1996 plume. At least 12 people temporarily
hospitalised with respiratory and eye
problems

and sometimes ineffectual in achieving the goal of protecting against harm. As
with so many other aspects of land use planning, the public good of protecting
against disaster is in practice balanced against the economic imperative of
allowing businesses to get on and ‘do business’. Increasingly however ‘doing
business’ is being recast in shades of green, and voluntary risk reduction mea-
sures adopted independently of formal regulatory intervention are providing
new channels for achieving desirable land use outcomes.

This chapter begins with an attempt to offer some insight into the role for
planning in protecting people’s lives and the environment from major accident
hazards. It then provides a discussion of the roles and positions of different
stakeholders in major accident hazard issues—the Health and Safety Executive
(HSE), local planning authorities, industry and the public. The increasingly
important role for risk reduction measures achieved outside formal regulatory
intervention is finally examined together with the motivations pushing industry
towards voluntary action.

There is a range of terminology used to refer to the threats that form the focus
of this chapter. Sometimes the term ‘major hazard’ or ‘major accident hazard’ is
used, sometimes ‘hazardous installations’, ‘hazardous substance’ or ‘consent
sites’. In each case the reference is to installations where, in the event of a major
accident and release of toxic, explosive or flammable materials, local people and
the nearby environment could be seriously affected. For the remainder of this
chapter the term ‘major accident hazard’ will be utilised. This does not however
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include nuclear risks which are regulated separately. Explosive stores holding
blasting explosives, fireworks or gunpowder are also dealt with under distinct
legislative® but related procedural arrangements, and are not discussed in detail
in this chapter.

THE LAND USE PLANNING ROLE: POLICY AND PRACTICE

The land use planning role involves applying controls over both the location of
major accident hazard sites and development near to these sites. Hazardous sites
are dealt with by the Planning (Hazardous Substances) Act 1990 and the associ-
ated regulations* (referred to hereafter as the P(HS) legislation). Under this leg-
islation operators of sites holding above designated quantities of specified
hazardous substances have to apply to hazardous substances authorities
(HSAs)—largely local planning authorities—for a specific hazardous sub-
stances consent. This consent is in addition to any application for planning per-
mission, which, for new sites, would normally be made simultaneously.

The P(HS) legislation was introduced to enable planning authorities to apply
specific controls over the location of hazardous storage, to a degree that could
not be achieved through the use of established planning powers (Walker, 1994;
DOE, 1992b). The consents specify which hazardous substances can be held and
the maximum inventory on-site at any one time. Quite powerful conditions can
also be applied to the consents, for example, specifying where within a site haz-
ardous substances are to be held in order to keep hazardous storage away from
site boundaries. However, the conditions have to relate to essentially locational
issues rather than the day-to-day operation of the plant (see below).
Modifications to existing consents have to be applied for, if, for example, a com-
pany wants to increase the level of storage above the specified maximum level
or move the storage locations from those initially agreed. Just as with planning
applications, there are requirements to consult outside bodies when HSAs
receive consent applications, with the HSE specified as the key source of expert
advice.

New applications for consents are received comparatively infrequently.
However, when the P(HS) legislation was first introduced a large number of
existing site operators were able to claim a ‘deemed consent’. Until changes to
threshold inventory levels were made in 1999 (see below) there were about
eleven hundred installations holding consents around the country. Among these
installations are major chemical and petrochemical plants, but also many that
are less obviously hazardous, such as brickworks using liquefied petroleum
gas (LPG) as a fuel, water treatment plants holding chlorine and warehouses
storing ammonium nitrate fertiliser. As shown in Box 4.2, sites presenting a

3 Explosives Act 1875, as amended.
4 Planning (Hazardous Substances) Regulations 1992 (SI 1992, No. 656).
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BOX 4.2: The distribution of sites with hazardous substances consent in
England and Wales (pre-Seveso II Directive amendments)

q 14
vy

Consent sites
(per Skm grid square)

200
Kilometers

Source: Walker, Mooney & Pratts (2000) reprinted from “The people and the Hazard” 20 Applied
Geography 199-34 with permission from Elsevier Science.
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potential major accident hazard are broadly spread across the UK, although
there is distinct clustering in areas which have a concentration of the chemical
and/or petrochemical industry (Walker and Draycott, 1996; Walker, Mooney
and Pratts, 2000).

The control of development in the vicinity of existing hazardous sites is also
informed through consultation with the HSE. The questions of what counts as
‘in the vicinity’ and which development proposals are significant enough to war-
rant expert advice are dealt with by the specification of ‘consultation zones’
around sites and lists of types and sizes of relevant proposed developments. Site-
specific consultation zones are specified by the HSE around all of the sites with
hazardous substances consent. These zones vary substantially in size and shape
extending from only a one hundred metres up to one and a half kilometres from
storage locations. Consultation with the HSE on planning applications within
these zones is no longer optional; it is obligatory for all relevant development
proposals such as new housing, schools, hospitals or large retail or entertain-
ment developments. By far the major part of the consultation activity dealt with
by the HSE relates to applications for development in the vicinity of hazardous
sites (see the case studies in Miller and Fricker, 1993 for examples).

A European Directive,® promulgated in 1982 in the wake of the accident at
Seveso, did not recognise a role for land use planning, despite including provi-
sions for all other aspects of risk management (Walker, 1991). However, a new
version of the Directive (COMAH or Seveso I1°) has now introduced a number
of general land use planning provisions, including requiring procedures for
gaining expert technical advice and public participation in decision-making—
see the details in Box 4.3 (Christou and Porter, 1999). This Directive has been
implemented in the UK largely through the existing legislation and structures
described above. Some changes have however been necessary and have been
implemented through modifications to the P(HS) legislation.” Most significantly
the number of sites coming within the consents regime has doubled (up to an
estimated two and a half thousand), a key aspect of the transitional deemed con-
sent arrangements has been removed (see below), expectations of policies in
structure and unitary development plans have been tightened (through amend-
ments to PPG12 and development plan regulations) and risks to the environ-
ment from accident events have now to be considered and consulted on
alongside risks to people (HSE, 1989).

Whilst the above description of current legislation presents the policy posi-
tion, there is, as ever, the question whether intentions match deeds. A number
of studies examining the practice of HSE consultation and scrutiny of hazard
issues in planning applications undertaken in the 1980s found that action ‘on the
ground’ was slow to emerge and revealed some basic problems with informa-
tion, procedures and control powers (Miller, 1988; Petts, 1988; Walker and

3 Directive 82/501/EEC [1982] OJ L230/1.

¢ Above n.1.
7 Planning (Control of Major Accident Hazards) Regulations 1999 (SI 1999, No. 981).
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Article 12
Paral

Article 12
Para2

Article 13
Para $

BOX 4.3: Land use planning provisions within the Seveso II Directive

Member states shall ensure that the objectives of preventing
major accidents and limiting the consequences of such acci-
dents are taken into account in their land use policies and/or
other relevant policies. They shall pursue those objectives
through controls on:
a) the siting of new establishments
b) modifications to existing establishments
¢) new developments such as transport links, locations fre-
quented by the public and residential areas in the vicinity
of existing establishments, where the siting of develop-
ments are such as to increase the risk or consequences of
major accidents
Member states shall ensure that their land-use and/or other
relevant policies and the procedures for implementing those
policies take account of the need, in the long term, to maintain
appropriate distances between establishments covered by this
Directive and residential areas, areas of public use and areas
of natural sensitivity or interest, and, in the case of existing
establishments, of the need for additional technical measures
in accordance with Article 5 so as not to increase the risks to
people.

Member states shall ensure that all competent authorities
and planning authorities responsible for decisions in this area
set up appropriate consultation procedures to facilitate imple-
mentation of the policies established under paragraph 1. The
procedures shall be designed to ensure that technical advice
on the risks arising from the establishments is available, either
on a case-by-case or on a generic basis, when decisions are
taken.

Member states shall ensure that the public is able to give its
opinion in the following cases:

—planning for new establishments. . .

—modifications to existing establishments . . .
—developments around such existing establishments

Macgill, 1985). The P(HS) legislation and associated clarification of HSE
consultation procedures addressed some of these problems, but evidence of

implementation difficulties remains. For example, a study of the early imple-
mentation of the P(HS) legislation undertaken for the DOE (Walker, 1994)
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found that there was poor understanding of the regulations and the planning
role within LPAs and inconsistencies in the application of exemptions, enforce-
ment action and tracking of non-compliance. Only a few of the twenty-five
recommendations for improvements in policy and practice arising from this
study have since been implemented. A survey of LPAs also found limited
inclusion of policies on hazardous industry in development plans, despite
strong policy guidance from central government that such concerns should be
explicitly addressed (Walker and Bayliss, 1997).

Beyond the details of policy and practice, it is necessary also to recognise the
major limitations on the land use planning system in the UK achieving any sub-
stantial mitigation of hazard impacts. However well-informed planning deci-
sions may be about risk concerns, there is a long legacy of poor siting that the
planning system can do very little about. The majority of sites in the UK which
are now identified as hazardous have been in place for many years. They were
established long before planning controls took any specific account of risk con-
cerns and hence substantial populations often accumulated in their vicinity
(Walker, Mooney and Pratts, 2000). For example, Fawley near Southampton
was established as a ‘company town’ alongside an oil refinery dating from 1921,
which expanded into a major petrochemical complex in the 1950s. Over twelve
and a half thousand people now live within the risk zones defined for toxic and
flammable incident scenarios.

Whilst in theory the planning system can intervene to remove current land
uses and the P(HS) legislation can be used to revoke existing consents, in prac-
tice these steps are enormously expensive and difficult to take, and hence very
rarely used (Petts, 1988; Miller and Fricker, 1993). The survey of LPAs referred
to above established that very few development plans policies included reloca-
tion of hazardous sites as a policy aim (Walker and Bayliss, 1997). Furthermore,
when the requirement for specific ‘consents’ to be held for all hazardous storage
was first introduced in 1992 (see above), the P(HS) legislation granted ‘grandfa-
ther rights’ for all existing site operators preventing the refusal of any consents
for pre-existing hazards, however badly these may have been located. Indeed the
‘deemed consents’, which were offered to existing operators, required them to
claim for double the inventory of hazardous substances they already held, effec-
tively opening the door to an uncontrolled intensification of risk at some very
badly located sites.

Whilst the P(HS) legislation was in some ways quite striking in its appear-
ance at a time when the broader emphasis within government was on deregu-
lation, the priority within the enactment of the legislation was clearly one of
protecting the existing rights of industry rather than intervening to reduce
risks. Seveso II similarly refers to the ‘long term’ goal of separating hazards
and populations (see Box 4.3) rather than any more immediate rationalisation
of land use patterns—although under the modifications to the P(HS) regime
implementing the Directive the doubling inventory requirement has now been
removed.
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BOX 4.4: Risk contours around a hazardous installation

P4

1 km

Hence in the majority of situations the role for planning is limited to one of
restricting additional population in areas significantly at risk and, if possible,
preventing any further intensification of risk at the hazard source (i.e. to prevent
a bad situation from getting even worse). Even in these respects the possibilities
for action can be limited—the existence of, for example, a housing estate close
to a chemical site can establish a strong precedent for allowing further incre-
mental additions to the housing stock, as each addition on its own may appear
relatively insignificant.

That there are constraints on the planning role in this context is clearly not
surprising or unique. It is a fundamental characteristic of the UK planning sys-
tem that pre-existing development rights are protected and that established land
uses possess enormous inertia. With changing values and priorities, there are
inevitable dislocations between past planning decisions and current standards
of acceptable development locations. What is important in this context is that
opportunities for intervention and improvement (both formal and informal) are
identified, that decisions are well-informed and that relevant stakeholders have
the opportunity to exercise influence over these decisions. It is to these different
stakeholders and to the decision-making processes within which they operate
that attention now turns.
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STAKEHOLDERS, RISKS AND PLANNING INTERVENTION

The analysis of interest groups, actors or stakeholders can play an important
role in understanding the practice and outcomes of land use planning (Rydin,
1998). This chapter has already introduced a number of key players: the plan-
ning or hazardous substances authority as decision-maker, the HSE as expert
adviser, industry as risk creators and the public as risk-takers. Some of the com-
plexities of the relationships between these different stakeholders have been
hinted at in the preceding discussion. Further to illuminate roles, relationships
and political contexts, it is useful to examine each of the stakeholders in greater
depth. This discussion draws on a number of research projects undertaken for
the DETR and the HSE during the 1990s.

1. HSE: providing advice

The Health and Safety Executive has a number of different roles in the control
of major accident hazards. In each of these it is cast as the technocratic ‘risk
expert’ largely providing advice and guidance, but on occasions directly inter-
vening to ensure that safety standards are maintained. In order to give advice to
LPAs the HSE has to estimate the level and spatial distribution of risk arising
from potential accident events. It does this by using computer models to simu-
late accident events and estimate the likely consequences of these accidents on
people and the probability of them taking place (HSE, 1989). The end products
of the computer models are risk contours drawn around a hazardous site. Risk
contours show how levels of estimated risk around a hazardous installation are
distributed and decline with distance (see the example in Box 4.4). Once these
risk contours are in place the HSE is able to use them to estimate the level of risk
involved at particular proposed developments near to a hazardous site—or to
estimate the level of risk that a new hazardous site will present to existing pop-
ulations.

Rather than simply providing the LPA with the calculated risk statistic, the
HSE judges the significance of the level of risk, basing this on two key factors;
the calculated level of risk judged against specified threshold ‘tolerability’ crite-
ria; and for development near to hazardous sites the type of development that is
involved (industry, housing, community facilities etc.). Based on this judgement
of significance, the HSE advises the LPA whether on safety grounds the pro-
posed development should be allowed or refused. In practice the criteria for
judging the significance of levels of risk are translated into inner, middle and
outer zones specified around each site (see Box 4.4). Box 4.5 shows how differ-
ent types of development are typically considered in relation to these zones. In
the inner zone where the level of individual risk is highest only industry, ware-
housing and very limited housing development are normally recommended for
construction and other types of development are recommended for refusal. In
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BOX 4.5: A decision-making matrix used by the HSE

DEVELOPMENT INNER MIDDLE OUTER
CATEGORY ZONE ZONE ZONE
Industry, warehousing, ACCEPT ACCEPT ACCEPT

farm buildings and housing
developments involving
<10 dwellings

Retail, community and MAYBE MAYBE ACCEPT
leisure facilities, large
industrial parks

Housing developments > 10 REFUSE MAYBE ACCEPT
dwellings and large hotels

Developments involving REFUSE MAYBE MAYBE
especially vulnerable

populations such as

schools, hospitals, sheltered

housing; developments

involving more than 1000

people out of doors (theme

parks, sports stadia)

the outer zone where the risk is lowest, all developments except those contain-
ing especially vulnerable populations are normally deemed acceptable. In the
middle zone ‘maybe’ responses predominate. Here a more detailed assessment
would be undertaken by the Major Hazards Assessment Unit.

The HSE thus has a well-developed approach to dealing with requests for
advice. Whilst the assessment work they undertake is technically complex, the
advice initially communicated to the LPA is very straightforward—recom-
mending refusal or acceptance of the application—although in more complex
situations more involved and detailed information is provided. The HSE has
sought over the years to make sure that it is consulted on a consistent basis and
that its advice is carefully considered. It has in particular been keen to be con-
sulted early on in the formulation of local plans so that it can influence the more
strategic land use decisions that are made around hazardous sites—all the more
important since the move towards ‘plan-led’ planning following the Planning
and Compensation Act 1991. In some cases a decision-matrix, such as shown in
Box 4.4, has in effect been translated into zonings in local plans so that there is
a strategic guide to where the HSE is likely to recommend refusal.
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HSE advice is deliberately limited to considering only the safety implications
of the proposed development (rather than any other planning considerations).
The HSE attempts to provide advice consistently and on an ‘objective’ basis—
although in practice, as with any risk assessment work, there is considerable
qualitative judgement incorporated into both the estimation of risk levels and
the interpretation of the results (HSE, 1999). As discussed in the next section, it
is then in most situations up to the LPA to decide how to respond to the HSE
advice and to determine the outcome of the planning or hazardous substances
consent application.

2. LPAs: taking decisions

LPAs rarely contain risk ‘experts’. Professional planners and elected planning
committee members have to deal with a whole mass of ‘land use’ issues, which
include meeting social and economic needs alongside protecting environmental
quality and community safety. Some LPAs with concentrations of chemical and
petrochemical sites will come up against major accident hazard issues on a reg-
ular basis and consequently develop some level of familiarity and understanding
of risk and the approaches developed by the HSE for giving advice. The
majority will have to contend with major hazard issues far less frequently and
consequently can find it very difficult to deal with the safety implications of the
decisions they have to take.

Partly for this reason, a minority of planners have argued that LPAs have an
unnecessary and inappropriate role in dealing with major accident hazards, sug-
gesting that instead the HSE as the expert body should take decisions about
what ‘is and isn’t safe’. Such views were particularly prevalent when the intro-
duction of the P(HS) legislation increased the responsibilities of LPAs in the
early 1990s (Walker, 1994).

The institutional relationship between the HSE and LPAs has been debated
throughout the development of the land use planning role. The policy position
was clearly laid out by the Advisory Committee on Major Hazards in 1984:

It has been suggested that when safety is involved the planning decision should in effect
be taken by the HSE on the grounds that planning authorities are not experts in the
assessment of risk. We have rejected this in the past and continue to do so [HSC, 1984].

As noted earlier, the standard advice provided by the HSE does not include any
discussion of statistical estimates of risk, but provides an interpretation of the
significance of risk levels and a recommendation on whether or not there are
sufficient grounds for objecting to the planning application because of hazard
concerns. The way in which such advice is dealt with by the LPA to an extent
depends on the advice the HSE provides (Miller, 1994):

1. HSE response of ‘no objection on hazard grounds’—where the HSE raise
no objection it is almost universally the case that LPAs then consider safety
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issues no further. It is very rare for LPAs to attempt to exercise a greater level of
protection than recommended by the statutory expert body. This is in part at
least because an applicant refused permission on hazard grounds would have a
very good chance of winning an appeal against this decision where the HSE did
not back up the LPA’s concerns about safety. Where an appeal was made the
LPA would need to employ consultants to give alternative expert advice, often
involving considerable expense. In addition guidance from the DOE stated that
LPAs ‘should not substitute their own interpretations of risk assessments for
those of the expert authorities’ (DOE, 1994b).

Pressures on the LPA therefore have to be very great for them to act more cau-
tiously than the HSE recommends—involving either high levels of local public
concern or major implications for other development plans in the area. An
example of the latter situation arose in Middlesborough where the LPA refused
permission for a tank storing ammonium nitrate (which presents a toxic and
explosive risk) even though the HSE considered the risks this presented to be
acceptably small. The applicant then appealed, but failed to get the decision
overturned. In this case the assessment of risk made by consultants employed by
the council was accepted by the inquiry Inspector as superior to that of the HSE.
This was however an exceptional rather than typical outcome, although Miller
and Fricker (1993, 226) describe a similar example. The major inquiries into gas
and petrochemical developments in Scotland in the early 1980s (Snowball and
Macgill, 1984) were also forums for vigorous debate over safety and the rights
of participation by the public at risk.

2. HSE response ‘advising refusal on hazard grounds—the HSE advises
refusal of planning applications comparatively rarely but where it does it can
present major dilemmas for planning authorities. Again there is pressure on
LPAs to follow the HSE’s advice. Circular 11/92 guides LPAs that if the HSE
advises refusal of planning permission (or hazardous substances consent), this
should not be overridden ‘without the most careful consideration’. LPAs also
have to inform the HSE if they are minded to go against its advice to refuse
applications, with sufficient time to allow the HSE to consider whether or not
to request the Secretary of State for the Environment to call in the application
for his determination and effectively take the decision out of the LPA’s hands.

Thus it is comparatively rare for LPAs to grant permission where the HSE has
recommended refusal. Research has found that most cases where this has
happened relate to the control of development in the vicinity of existing major
hazard sites. Two predominant and interrelated reasons are generally given for
this course of action; development need and risk comparisons. For development
need the argument is made that the particular context of the development in
terms of plans for economic regeneration, or its role in serving the needs of the
local community, outweigh the gains to public safety that could be achieved by
restraining development. Risk comparison arguments revolve around the
significance of the risks when compared to either other types of everyday risk or
the level of risk from the major accident hazard already tolerated by people
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already living in the local area (which the HSE sees as irrelevant to the advice it
gives on new development proposals: HSE, 1989).

In a few LPAs such reasoning has been translated into explicit development
plan policies. For example, in an area of St Helens where there had been a major
demand for new housing development close to a hazardous site the development
plan states that ‘strict adherence to HSE guidance in all cases is not compatible
with the aims of urban regeneration’ (St Helens MBC, 1995, 212). Halton
Borough Council, which covers the two towns of Widnes and Runcorn and a
major concentration of chemical sites, stands out as having an often critical per-
spective on HSE advice and a clear set of principles on which to assess HSE risk
assessments. Consultants are used to provide alternative assessments of risk and
a set of local risk criteria have been developed to inform decision-making which
are less stringent than those applied by the HSE. The blighting effect of follow-
ing HSE advice has been a major concern for planners in Halton, who argue that
a consequence of stopping new development in the area on hazard grounds
would be ‘widespread urban blight and degeneration’ (Brough, 1993). In the
mid-1980s Halton’s Assistant Director of Planning® estimated that applying the
HSE policy of development restraint in Halton would have resulted in a loss of
urban land to the value of £6 million and a net job loss of over two thousand.

Despite there being a number of examples where LPAs have gone against HSE
refusal advice, the call-in power has been used very little by the HSE. The first and
most publicised case related to an application for a large addition to a housing
estate (consisting of four hundred and fifty houses, shops and a school) in the
vicinity of an ICI plant in Poulton-le-Fylde in 1981 (Lewis and Hayns, 1989). Here
the inquiry Inspector decided in favour of the LPA concluding that the ‘prudence’
sought by the HSE was inappropriate. A second controversial case involved an
application in 1993 for the conversion of an old canal-side warehouse into a hotel
very close to the boundary of a chemical site in Accrington, Lancashire. Here the
council members felt that the need for redevelopment of the warehouse as part of
a general policy of rejuvenation along the canal was so strong that it outweighed
safety concerns. The HSE in this case decided that the risk to the proposed
occupants of the hotel was so high that they used their influence to ensure that the
application was ‘called in’ and a public inquiry held. At this inquiry the applicants
argued that the HSE assessment was overly theoretical and that a more pragmatic
view, taking account of the good safety record of the firm and comparability of
the level of risks with others such as death from road accidents, should be
emphasised. The Inspector however concluded, in contrast to the Poulton case,
that the HSE view should prevail, arguing that:

given the careful analysis of risk factors . . . and the level of risk compared with the
norm, there is no justifiable reason to disagree with the HSE assessment. On the con-
trary I believe that the level of risk at up to 300 chances per million, must in the con-
text of considering a development proposal in the vicinity of a hazardous installation

8 C. Brough, personal communication.
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be taken very seriously. To assume a lower level arrived at more pragmatically would,
in my view be irresponsible at this site.”

The pattern of responses to HSE advice discussed above indicates that it is
very rare for safety issues to be discussed in any depth in local planning deci-
sions. Typically it is not safety or levels of risk that are debated by planners and
planning committees; at least implicitly, it is the expertise and credibility of the
HSE and the threat of appeals or call-ins which are the key underlying factors.

3. Industry: producing risks

The traditional position for industry is to oppose regulatory intervention and
‘interference’ from government. To some extent the introduction of the haz-
ardous substances consent system in 1992 produced such ‘typical’ reactions. For
example, the Independent Tank Storage Association argued that the legislation
was unnecessary, would pose an unreasonable administrative burden and allow
inexpert local councillors to get involved in issues they did not understand
(Walker, 1994). The deemed consent provisions of the hazardous substances
legislation requiring the claiming of double current inventory levels were also
the result of strong pressures applied from parts of industry concerned about
protecting their operational flexibility. In many situations, where applying for
new hazardous substances consents or plant extensions, industry adopts the
‘expected’ arguments emphasising the low levels of risk involved, the good track
record of the chemical industry and the improbability of accidents arising.

However, it would be wrong to characterise industry as universally or typi-
cally opposed to regulation and playing down the significance of risks. Indeed,
particularly where the control of development in the vicinity of hazardous sites
is concerned, companies have realised that their interests lie in the application
of tight planning controls. If development near to their sites is not restricted then
the numbers of people at risk may increase, leading to tougher restraints being
placed on any planned expansion of the hazardous site, and ultimately a greater
number of people hurt or killed if an accident does take place (with greater
financial and political implications). Such concerns about population accumu-
lation have been evident in responses made by site operators to draft develop-
ment plans and individual development proposals where substantial
encroachment, or the precedent of encroachment, was seen to be taking place.
For example, in Stoke on Trent, the operators of a hazardous site went to the
lengths of employing risk assessment consultants to support their objection to
the draft local plan allocation of land near to their site for residential develop-
ment.

° Inspector’s report: Application for change of use of warehouse to restaurant function rooms,
Accrington Lancashire. PN'W/5291/219/7 (25 March 1993).
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Perhaps more fundamentally many of the site operators have been seeking to
develop better relationships with their local communities, encouraging dialogue
and co-operation with LPAs and the HSE, rather than confrontation. The
significance of such shifts in encouraging voluntary risk reduction are discussed
below.

4. The Local Public: taking risks

Members of the public in communities around existing or prospective
hazardous sites are intended to be the main beneficiaries of the application of
planning controls over industrial hazards. On occasions they become actively
involved in the process of making decisions, particularly where major new
hazardous developments are involved and there is substantial publicity in the
local and sometimes national press. In such cases vociferous and well-informed
opposition to developments can materialise. However, these are comparatively
rare situations when considered in the context of the far more numerous devel-
opments proposed in the vicinity of existing sites and dealt with in a more mech-
anistic fashion by LPAs and with very little publicity or public involvement.

A recent research project provides some useful insights into the views of local
people living near to hazardous sites about the full scope of planning interven-
tion (Walker et al. 1998; Simmons and Walker 1999). This research utilised
extended focus group discussions in communities around seven hazardous sites
in order to explore perceptions of risks and attitudes to a range of policy issues.
The application of planning controls was explored through the use of two hypo-
thetical planning scenarios as part of the focus group discussions. These scenar-
ios asked the participants to make and discuss decisions about the location of a
new hazardous development and housing near to an existing site.

The discussion taking place in the focus groups clearly displayed the rele-
vance and salience of planning control to members of the public. Participants
were, without prompting, critical of the failures of planning decisions made in
the past, leading to sites being located far too close to housing and other devel-
opments. As a consequence people were having to live with day-to-day
nuisances from odour and perceived health risk, alongside worrying about the
risks of a major accident. In this context there was widespread support for the
application of planning controls.

Some participants adopted a distinctly moral stance, arguing that no people
should have a risk imposed on them. They therefore opposed the construction
of any housing where an accident could potentially cause harm. The majority
were less dogmatic and accepted the need to exercise some form of compromise
and balance between the needs for housing and other facilities and protecting
public safety. A minority however challenged the need for any planning controls
by arguing that people could decide for themselves where to live. Through rely-
ing on informed consent and the operation of market forces, the local authority
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could allow houses to be built anywhere, rather than having to prohibit build-
ing where the hazards were deemed to be too high. The following quotation
from a focus group discussion is illustrative of this position

Female 4: 'd allow all of the sites to be built on. . . I mean as me living in that sort of
area I make a conscious decision to live there. Okay, again ’'m young. I can move out
if I want to. I know okay the foolproof computer can one day break down. I can be
blown to smithereens. It’s the choice I have. You have to give people that choice. . . .
There’s a risk everywhere so as long as people were aware of the risks I'd allow them
to build on all of the sites [Langley, West Midlands, Group 5 (2)].

This reliance on individual ‘informed consent’ was strongly contested by oth-
ers in the groups who argued that there was neither choice nor information nec-
essarily available to people, and that relying upon choice was inequitable. The
strongest and most repeated challenge made was that choice was not available
to council tenants and people renting from housing associations, who often have
to accept accommodation they are allocated.

Male 1: You haven’t got a choice.

Male 2: 1t’s a case of take it and like it and lump it. Shut your mouth and get on with
it.

Male 1: Me and my family were in bed and breakfast and then half-way housing and
then this house come up and they said, well, take it.

Male 2: That’s right, you’ve got no choice anymore. [Fawley, Hampshire, Group 6 (2)]

Such discussion was interesting in the way that it mirrored debates over both
the role for individual choice and government intervention in responses to other
risks issues (for example, BSE and beef on the bone) and the balance between
private and collective interests in land use planning. Throughout the groups
however the majority position clearly favoured the protection of collective
interests through the use of planning powers, and in other respects, such as the
criteria used by the HSE to give advice to LPAs, the outcomes of the planning
scenario discussions were broadly supportive of current policy.

Where attitudes were more critical was in the expectations of how decisions
would in practice be made by LPAs, with a widespread feeling that public safety
concerns would have little priority for local decision-makers. There was wide-
spread cynicism about the motives of local authorities, with planning decisions
identified as examples of where site operators and developers were in a power-
ful position to influence local authorities. Similarly whilst strong arguments
were made in favour of the principle of public participation, there was little
expectation that this would have any impact on decisions made. A typical view-
point was as follows:

Female 5: There not gonna listen to us are they.

Male 4: We’ve not really got much of a say anyway, you know.

Female 5: No.

Male 4: You can air your views but I don’t think they really take you seriously
[Llandudno, North Wales, Group 2 (2)].
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The new Seveso II Directive includes rights of information provision and par-
ticipation in planning decisions for local people (Walker et al. 1999). Whilst
these are important and help people become aware of the risks involved, there
are clear problems of distrust and disempowerment which may limit their
significance and utilisation. There are also questions of timing, with informa-
tion not necessarily provided for members of the public when they can act upon
it to make an input into planning decisions. To an extent the concerns expressed
by local residents about the extent to which their views would in practice have
influence on planning decisions is borne out by the DOE guidance that:

the perception of risk should not be material to the consideration of the planning

application unless the land-use consequences of such perceptions can be clearly
demonstrated [DOE, 1994b].

Despite arguments that a number of legal cases have established a more
important role for public perceptions, the expert opinion of the HSE and of
other parties to decisions remains of primary importance. However, as dis-
cussed in the next section, there are informal and less explicit ways in which
public opinion and community relations are in practice having an influence on
land use conflicts.

BEYOND STATUTORY INTERVENTION

It was emphasised in earlier discussion that there are fundamental constraints
on the scope for LPAs to influence or change what already exists. Planning pow-
ers over hazardous sites are almost entirely focused at the point of development
decision—intervention can potentially take place on new site proposals but is
far more problematical for existing installations. Conditions on new planning
permissions'® and hazardous substances consents provide the only means by
which LPAs can formally influence the ongoing operation of plants and have
been successfully used in some cases to reduce the risks from new proposed haz-
ardous installations. However, such intervention by LPAs is not encouraged by
the DOE with guidance on the use of conditions on consents directing that LPAs
are ‘not to pursue objectives more appropriate to health and safety legislation’
(DOE, 1992b, 29). For existing sites it is not feasible to ‘add in’ conditions to
established planning permissions, or to require risk reductions under the haz-
ardous substances consent regulations (indeed as discussed earlier the deemed
consent provisions allowed exactly the opposite!).

It is not only LPAs whose hands are to an extent tied in dealing with badly
located hazardous sites. The HSE is also limited in its power to intervene. The HSE
is responsible for the scrutiny of operational safety at hazardous installations, but
can require only safety measures that are considered ‘reasonably practicable’ to be

10 Or s. 106 planning obligations.
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taken. Whilst this reduces the risks presented off-site to a ‘residual level’ (HSE,
1989), the HSE cannot force companies to adopt further risk reduction measures
beyond those that are ‘reasonably practicable’ solely on the grounds of their loca-
tion and proximity to population, or to prospective development sites.

For these reasons hazardous sites remain poorly located and conflicts appear
between the need for development in the vicinity of existing sites and concerns
over the safety of people to be based at these developments. The only formal
response that can be made is to control development in the vicinity of sites with,
in some situations, the blighting effects and lost development value referred to
earlier. However, recent research has identified a growing trend towards infor-
mal and co-operative responses by industry to such situations with on-site risk
reductions measures employed on a voluntary basis (Walker, 1999). These risk
reductions have led to reductions in the size of consultation zones around haz-
ardous sites and the alleviation of sometimes significant development restraints.

In each case identified risk reductions were made on a voluntary basis with-
out the use of statutory powers by LPAs. Actions taken by companies included
(i) cutting storage levels by the introduction of ust-in-time’ delivery systems,
moving to on-site chemical production rather than storage, and the removal of
surplus storage tanks; (ii) the installation of extra safety technology beyond that
required under standard industry practice; and (iii) the movement of storage
tanks away from site boundaries thereby also moving the consultation zone
external to the plant. Several cases also involved companies agreeing formally to
reduce the levels of storage they were permitted to hold under the hazardous
substances consent regulations by seeking a variation to their consented inven-
tories.

A number of factors explaining this move towards voluntary action by com-
panies can be identified:

(i) discussion and negotiation—in most of the cases identified discussions
and negotiations outside the formal planning process took place, usually
involving the company, the LPA and the HSE. Whilst discussions outside
formal application approval and plan making have always taken place,
land use planning in general has shifted towards a greater use of bar-
gaining and negotiation as a means of achieving desired planning out-
comes (Healey et al. 1988). HSE also has become more open to dialogue
outside formal LPA consultation procedures, realising the benefits that
can be gained through pre-application and more strategic discussion.

(ii) ecomomic incentives—in a number of cases economic factors were
important to the risk reductions made. In one particularly problematical
situation involving protracted negotiations and ministerial level repre-
sentations, a company in the West Midlands whose consultation zone
covered much of the area of an Urban Development Corporation (UDC)
was given a £2.5 million repayable grant by the UDC to facilitate the
introduction of a ‘just-in-time’ chlorine delivery system. The resulting
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decline in chlorine storage at the site more than halved the size of the
consultation zone and enabled major flagship development projects in
the UDC area to go ahead. In other cases companies were at least in part
motivated by the commercial benefits they could gain from the develop-
ment of land in their ownership. For example, a privatised water com-
pany storing chlorine at a water treatment works pursued a means of
reducing inventory levels so that empty land close to the site owned by
the company could be zoned for housing by the LPA and sold to gener-
ate profit.

local “political’ factors—a contributory factor stressed by many intervie-
wees was the pressure on companies to be seen to be responding to local
community concerns as transmitted either through representations from
the LPA or in some cases through active media coverage and local oppo-
sition to the plant. Such sensitivity is symptomatic generally of the recent
decline in public support for the chemical industry, particularly in the
wake of the Bhopal accident (Jasanoff, 1994). This has prompted a range
of community initiatives under the Chemical Industry Association’s
‘Responsible Care’ programme—including the setting up of local public
liaison committees, the holding of open days and the production of
community newsletters (Chemical Industries Association, 1993, 1995;
Tombs, 1993).

auditing and voluntary compliance—alongside local factors, general
trends in industry towards more formally assessing and auditing envi-
ronmental impacts and risks have more readily enabled site operators to
identify opportunities for risk reduction (Orell and Cryan, 1987), some-
times in collaboration with regulatory agencies. The notion that indus-
try may take action to address environmental impacts and risks on a
voluntary basis through negotiation has also become more widely
accepted with, for example, the Chemical Industries Association agree-
ing targets for emission reductions at a national level and some compa-
nies formulating site level environmental commitments and targets
(Tombs, 1993).

regulatory avoidance—site operators have also looked favourably upon
risk reductions where they can lead to the lessening or avoidance of
related ‘regulatory burdens’. For example, by cutting inventory levels
and reducing the size of consultation zones, the requirements on some
hazardous sites operators to distribute information to the public and pay
for the preparation of off-site emergency plans can also be reduced in
scale (Walker et al. 1999). Indeed, by reducing inventories below key
threshold levels, these requirements can be avoided altogether.
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CONCLUSION

The UK now has, at face value, a mature and developed framework for address-
ing the threats posed by major accident hazards through the land use planning
system. The UK’s experience has enabled it to take the lead role in shaping the
EC legislation before it was finalised. The Seveso II Directive has provided an
opportunity to extend and tighten various aspects of the legislative framework,
but has not fundamentally challenged existing UK practice. The potentially
difficult relationship between the HSE and LPAs is now in a relatively settled
state, benefiting from the evolution of consultative procedures and a greater
understanding of respective roles—an understanding which, as Miller and
Fricker (1993) noted, has had to transcend the largely divergent epistemologies
of risk assessors and town planners. Tensions undoubtedly remain in defining
the respective boundaries of the planning and health and safety systems and in
the treatment of expert advice, but the lines of demarcation are now reasonably
clear and agreed. To an extent these tensions are also being addressed by the
trend towards co-operative and voluntary risk reductions by industry, circum-
venting the limitations of institutionalised coercive regulation. This is an impor-
tant development fitting with wider developments in approaches to co-operative
environmental governance (Glasbergen, 1998) and challenging conventional
modes of analysis of corporate interests. As Pearce and Tombs (1996) suggest in
relation to trends within the US chemical industry, this does not mean that site
operators have been motivated by a ‘new humanitarianism’; rather a recasting
of what is seen as in their own economic and strategic interest has taken place,
alongside pragmatic responses to a range of external social and political pres-
sures.

Co-operative and informal responses to conflicts between hazardous installa-
tions and other existing or proposed land uses cannot, however, be seen as a
panacea. In some circumstances what appears to be an absolute risk reduction
may in fact amount to only a risk transfer (for example from on-site storage to
greater inventories transported by road). There will also undoubtedly be many
situations in which site operators will be unwilling or unable to make anything
more than marginal reductions in risk levels. As Smith (1990) and Tombs (1993)
both stress, the chemical and petrochemical industries wield considerable cor-
porate power, and it would be naive to suggest that commercial interests are
now universally in line with or subservient to those of local communities.

The balance between different interests and stakeholders is a theme which
runs through much of the discussion in this chapter. In some situations the bal-
ances are being made explicitly, for example, in planning inquiries where there
is extensive debate of safety concerns and how they should weigh against devel-
opment benefits. In other contexts the balances being made are less explicit. For
example, the advice the HSE provides on surrounding development, whilst in
some senses only technical in character, contains an implicit judgement that
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nearby industrial activities need not be constrained by safety concerns. Whilst
this can be explained by the assumption that workers are fit and organised when
compared to other categories of populations (and thus more able to respond to
an accidental release in an effective manner), it also clearly provides a route for
maintaining the overall priority to be given to employment generation and
business development. The deemed consent provisions of the original P(HS) leg-
islation also provide an example of where there were ‘hidden’ judgements being
made about the balance between private and public interests, with risk
intensification taken out of the control of local decision makers. The question
of balance between interests also emerged from the analysis of the views of
members of the public living near to hazardous sites. Whilst the principle of bal-
ancing between different planning considerations was generally accepted, how
this balance should be achieved, the extent to which local people really have a
voice in these decisions, how they obtain information and the extent to which
it should impinge on the review of past as well as new decisions were more
contested.

Looking to the future it is likely that such questions will be raised more often
and in a greater range of contexts. This is for three main reasons. First, more
sites are now to come within the remit of the P(HS) legislation, in some cases
raising issues of safety in the vicinity of such sites for the first time. Secondly,
there is also likely to be more pressure for development near to established haz-
ardous sites, particularly in the older urban-industrial areas. The renewed focus
on urban development and regeneration arising from sustainability concerns is
emphasising the need for compact settlements and the use of brown field rather
than green field land to accommodate projected new housing demand (Breheny
and Hall, 1996). For this reason, land previously accepted as effectively sterilised
by the presence of a hazardous site, or zoned for industrial or commercial devel-
opment, may come under increasing pressure for residential use. Thirdly, the
greater general sensitivity to risk across society, deepening distrust of expert
reassurance and concerns about the equity and justice of risk distributions
(Walker and Bickerstaff, 2000), is also likely to challenge the technocratic ratio-
nales on which the framework of major hazard control has been built. In this
context it is all the more important that issues of regulatory implementation are
addressed, and that opportunities for open debate, discussion and co-operation
between stakeholders are developed.
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Planning and Nature Conservation:
Law in the Service of Biodiversity?

CHRISTOPHER RODGERS

THE THEORETICAL BASIS OF NATURE CONSERVATION LAW

HE PROTECTION OF wildlife habitats has been the focal point of nature con-
Tservation law in the UK since 1947, when the landmark recommendations
made by the Wildlife Conservation Special Committee were accepted (Huxley
Report, 1947). The National Parks and Access to the Countryside Act 1949
implemented the central recommendations of the Huxley Committee, and pro-
vided for the designation (based on scientific and ecological criteria) of Sites of
Special Scientific Interest and Nature Reserves. Partly as a consequence of the
need to implement the requirements of the Berne Convention and the EC Wild
Birds Directive,' the domestic legislation was considerably strengthened in Part
2 of the Wildlife and Countryside Act 1981, and habitat protection in UK law is
now based on the network of Sites of Special Scientific Interest (SSSIs) notified
under the 1981 Act. The latest available statistics reveal that there are currently
nine hundred and sixty-three notified SSSIs in Wales (Countryside Council for
Wales, 1999) and four thousand and eighty-eight in England (English Nature,
2000).

The legal regime for protecting wildlife sites in the UK is founded in the
general principles of property law. The earliest statutory measures in this field,
such as the 1949 Act, were primarily based in planning law. The emergence of a
discrete body of ‘nature conservation law’ is a development of more recent
provenance, in which the passing of the Wildlife and Countryside Act 1981 is of
central importance (Rodgers, 1996). The changes introduced in the Wildlife and
Countryside Act 1981 placed greater emphasis on the role of the landowner in
conservation law, and reinforced the key role he plays in delivering nature con-
servation in protected sites. The ‘command and control’ approach to environ-
mental regulation is not appropriate in the law of nature conservation. The
principal reason for the development of a distinctive approach in matters of
nature conservation lies in the basic tenets of English property law. The starting
point for any discussion of the rights and obligations of the property owner in

! Directive 79/409/EEC [1979] O] L103/1.
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English law is the well known maxim: cuius est solum eius est usque ad coelum
et ad inferos. In English law the property owner owns everything to the centre
of the earth and up to the limit of the sky, and enjoys absolute powers of enjoy-
ment use and management of his land. The legal rights of the property owner
are, in English law, theoretically absolute, and are not conditioned by any limi-
tation based on notions of environmental stewardship. Although abrogated and
statutorily modified in many situations (not least by the post-war planning leg-
islation) the cuius est principle remains the starting point for a discussion of the
theoretical basis of nature conservation law. It explains why the legal protection
of SSSls, and other wildlife sites, rests primarily upon the so-called ‘voluntary’
principle, viz. that the promotion of nature conservation requires the voluntary
co-operation of landowners, farmers and other site owners to deliver sympa-
thetic land management tailored to preserving the conservation interest in
protected sites.

The law governing the protection of SSSIs has a number of distinctive fea-
tures. The most fundamental is the regulatory dichotomy in the legal frame-
work for controlling potentially damaging development in SSSIs. Both planning
law and nature conservation law have a role to play. The regulatory framework
is complicated by the fact that many damaging activities likely to injure the con-
servation interest in wildlife sites are not subject to planning control. This is par-
ticularly the case with agricultural and forestry operations, most of which do
not constitute ‘development’ within the meaning of planning law,? and are not
therefore subjected to the requirement of planning permission. Similarly, many
agricultural and forestry operations which do require planning permission are
granted automatic consent under the General Permitted Development Order.
Damaging development in these categories is subjected to a separate regulatory
system applied by the Wildlife and Countryside Act 1981. The latter imposes a
statutory consultation procedure before potentially damaging operations can be
carried out in an SSSI, administered by the Nature Conservancy Council.*
Where planning consent is required for a potentially damaging operation, on the
other hand, special controls are applied through planning law. Statutory con-
sultation requirements are imposed here by the General Permitted Development
Order, which requires the planning authority to consult the Nature
Conservancy Council and take its views on the development into account when
making a decision on planning permission, and special principles of planning
policy guidance are set out in Planning Policy Guidance Note 9 to assist in the
decision making process (DOE, 1994e).

The existence of dual administrative consent procedures for operations in
SSSIs complicates the administration of the law, and also explains a number of

2 Ss. 55(2) (e) and (f) of the Town and Country Planning Act 1990.

3 Sched. 2 Parts 6 and 7 to the Town and Country Planning (General Permitted Development)
Order 1995 (S1 1995, No.418).

4 English Nature, Scottish Natural Heritage or the Countryside Council for Wales, as the case
may be (hereafter referred to collectively as ‘the Nature Conservancy Council’).
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weaknesses in the legal framework for protecting wildlife sites. There is also a
wider issue, concerning the participatory nature of land use regulation and the
‘democratic deficit’ in nature conservation law. An important facet of planning
law is the introduction of a measure of democratic control of land use propos-
als and development. The introduction into UK planning law of the concept of
environmental impact assessment has, in particular, introduced a strongly par-
ticipatory ethos into the consideration of environmentally damaging develop-
ment proposals. The legal regime for protecting wildlife sites is only partially
based, however, on the ‘participatory’ planning model. The consultation proce-
dures for damaging operations in SSSIs are set out in Part II of the Wildlife and
Countryside Act 1981. Although considerably strengthened by measures intro-
duced in the Countryside and Rights of Way Act 2000, the consultation process
here remains a largely ‘closed’ one, involving only the Nature Conservancy
Council and the landowner or occupier. The 1981 Act makes no provision for
wider public participation in the evaluation of potentially damaging proposals.
Where a proposal requires planning consent, on the other hand, the planning
procedures for regulating development in SSSIs offer the possibility of wider
public participation in decision-making on land use issues. Many development
proposals in SSSIs and other protected sites will require EIA (Environmental
Impact Assessment) before planning consent can be granted, and this offers
greater scope for public participation in the decision-making process. The more
restrictive consultation provisions in the Wildlife and Countryside Act reflect
the fact that modern conservation law is ultimately grounded in notions of
property law, and not the more participatory ethos introduced by the post-war
planning legislation. The Countryside and Rights of Way Act 2000 has intro-
duced a number of changes to nature conservation law to strengthen the legal
protection of SSSIs, but this has been done by building on the established legal
framework and does nothing to alter the basic legal structures or ethos of the
1981 Act.

SITES OF SPECIAL SCIENTIFIC INTEREST

1. Notifying sites of special scientific interest

The focus of the Huxley Report’s recommendations, on which our modern SSSI
system is based, was primarily scientific. SSSIs should be designated on the basis
of scientific criteria where a site was of special scientific value because it hosted
rare or endangered flora or fauna, or unusual geological features. This is reflected
in section 28 of the Wildlife and Countryside Act 1981, which requires the rele-
vant Nature Conservancy Council to notify land as an SSSI where it is of special
interest by reason of any of its flora, fauna or geological or physiographical fea-
tures. In principle, the SSSI series should comprehensively cover the major con-
servation interests in the UK, in terms of the best examples of the full range of
natural and semi-natural ecosystems with their essential natural processes.
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It should also encompass the full range of nationally and internationally impor-
tant geological and physiographical sites, and include sites necessary to support
viable populations of endangered and vulnerable species of flora and fauna (see
generally DETR, 1998b, 16). The SSSI network of protected sites has also been the
chosen medium for transposing into domestic law the UK’s obligations under a
variety of international treaties and EC Directives—principally the Wild Birds
Directive,® the Habitats and Species Directive of 1992,¢ the Ramsar Convention”
and the Berne Convention.®

The criteria for selecting SSSIs for formal notification are scientifically based,
and the Nature Conservancy Council carries out site selection without formal
public consultation prior to notification. A consultation process of limited scope
is carried out following notification, for the purpose of confirming or modifying
the notification, but this allows for little direct involvement by the public. The
Wildlife and Countryside Act 1981 requires® the Nature Conservancy Council
to serve the SSSI notification on the owners and occupiers of all land affected by
that notification, on the local planning authority, and the Secretary of State. The
notification must also be published in at least one newspaper circulating locally.
The notification must specify not only the land subject to notification and the
flora, fauna, geological or physiographical factors by reason of which the land
is of special interest, but also any operations likely to damage the conservation
interest. The carrying out of proscribed operations is subject to legal controls
once the notification is made.' A period of at least three months following the
formal site notification must be allowed for objections or representations to be
made. The manner in which representations may be made, and the time scale for
making them, are for the Nature Conservancy Council to decide and specify
when making the SSSI notification.' The Nature Conservancy Council must
confirm the notification within nine months.

This process is unusual in a number of respects. It primarily allows for objec-
tions by affected landowners or occupiers, and representations from the plan-
ning authority, but rarely generates wider public consultation on SSSI
notifications. Moreover, the notification procedure—whereby the Nature
Conservancy Council must consider representations before issuing confirmation
(or modification) of the notification—falls short of conferring a formal right of
appeal. Indeed, the current procedures involve the Nature Conservancy—the
notifying body—in reconsidering the scientific basis of a notification it has itself

5 Aboven. 1.

¢ Directive 92/43/EEC [1992] O] L206/7.

7 Ramsar Convention on Wetlands of International Importance especially as Waterfowl Habitat
(Cmnd. 6465, 1976) as amended by Protocol of 3 December 1982.

8 Berne Convention on the Conservation of European Wildlife and Natural Habitats (Cmnd.
8738, 1979).

9 S. 28(1) of the Wildlife and Countryside Act 1981, as amended by Sched. 9 to the Countryside
and Rights of Way Act 2000.

10 Under ss. 28C and 28D of ibid.

1S, 28(3) of ibid.
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made. There is no right of appeal to an independent body, neither is there a right
to have the notification reassessed periodically to ensure the site’s conservation
interest still merits its notification as an SSSI.'2

This is to be contrasted with the arrangements in Scotland, where a right of
appeal against notification exists to an independent committee, and where
notifications can be periodically reviewed at the landowner’s request. Provision
is made under section 12 of the Natural Heritage (Scotland) Act 1991 for repre-
sentations made by a landowner affected by an SSSI notification to be referred
to an independent advisory committee. The advisory committee is independent
of Scottish Natural Heritage (SNH), and its members must have appropriate sci-
entific expertise and training. Its role is limited to considering the scientific basis
for the notification, and it cannot (for example) consider the appropriateness or
otherwise of the land use restrictions contained in the site notification. SNH
must consider its recommendations when deciding whether to confirm or vary
the initial notification of the SSSI. Its findings are not binding on SNH, however,
though a decision to ratify which ignored the committee’s clear recommenda-
tions may be open to judicial review in the courts.

The 1991 Act also gives the advisory committee a limited role in periodically
reviewing SSSI notifications in Scotland. An affected landowner may make rep-
resentations to SNH that the original grounds for notification of the SSSI have
ceased to be valid. In this event the matter is referred to the advisory committee
for its view. Normally, a landowner can require a review only after ten years,
and thereafter at ten yearly intervals. The only exception is where he made rel-
evant representation at the time of initial notification, in which case a reference
can be made within the initial ten years following notification. The committee’s
views must be taken into account before SNH decides to vary or revoke the
notification.

The introduction of an independent appeal procedure for England and
Wales would undoubtedly introduce greater transparency into the operation of
the notification provisions, and may provide a more effective mechanism for
reconciling conflicts between property rights and the public interest in nature
conservation. There is evidence that land managers and farmers, who resent
interference with their managerial prerogative, poorly understand the SSSI
notification provisions. Seventy per cent of the participants in a recent research
survey reported that the SSSI notification provisions were poorly understood by
farmers and landowners, and eighty-eight per cent favoured the introduction of
an independent review procedure, possibly modelled on the Scottish system, for
dealing with appeals (Rodgers and Bishop, 1998, chapter 2). Were a similar right
of appeal to be introduced in England and Wales, however, there is a compelling
case for saying that appeals should be limited (as in Scotland) to a consideration
of the scientific basis for the notification. Given that the recent Consultation

12 The Countryside and Rights of Way Act 2000 introduces a power for the Nature Conservancy
Council to review SSSI notifications and de-notify sites where appropriate. This does not give the
landowner a right to a periodic review of its status, however.
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Paper on SSSI protection (DETR, 1998b, para. B.11) rejected proposals to intro-
duce an appeal system in England and Wales based on the Scottish model, it is
unlikely that the notification procedures will be amended in the foreseeable
future to introduce either a wider right of appeal against notification or wider
public consultation on notification proposals. The DETR’s (1998b)
Consultation Paper recognised the need to widen support for the designation of
SSSIs, but the government intends to do so by asking the Nature Conservancy
Councils themselves to devise new procedures for securing the widest possible
support for their decisions ‘both from the appropriate scientific communities,
and from land managers and other local people’ (DETR, 1998b, proposal 5, 19).

2. Nature conservation orders

Prior to the implementation of the Countryside and Rights of Way Act 2000, the
basic legal framework for the protection of SSSIs was supplemented by provision
for the making of nature conservation orders. These were made by the Secretary
of State under section 29 of the 1981 Act, following consultation with the Nature
Conservancy Council. Nature conservation orders could be made only on SSSI
land which had flora or fauna, physiographical or geological features that were of
national significance, or for the purpose of securing the survival in Great Britain of
any kind of animal or plant or complying with international obligations. The
DETR (1998b) Consultation Paper on the SSSI legislation proposed abolishing the
distinction between SSSIs of national importance, to which section 29 formerly
applied, and other SSSIs, on the basis that all SSSIs should be regarded as of
national importance. This recommendation was implemented in the 2000 Act
(DETR 1998b, B5 and Proposal 2).

In practice the power to make nature conservation orders (NCOs) was used
to confer additional protection on sites subjected to threatened development, in
order (for example) to give the Nature Conservancy Council greater time to
negotiate a management agreement to protect the wildlife interest. Nature con-
servation orders were very sparingly used, however. In Wales there are only six
extant orders (Countryside Council for Wales, 1999), and in England sixteen (of
which four are ‘special’ NCOs, see below) (English Nature, 2000). Unlike the
notification provisions for ‘ordinary’ SSSIs, the making of a nature conservation
order obliged the Nature Conservancy Council to pay compensation to affected
property owners for any depreciation in land values flowing from the additional
restrictions on land use imposed by the order.

3. Managing SSSIs for nature conservation

Once a site has been notified, legal restrictions on the occupier’s land use are
applied to protect the site from unsympathetic development that might harm the
conservation interest. Some are applied through planning law, others through
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nature conservation law. Different legal controls are applied to development or
land use proposals of different types. If a land use proposal in an SSSI requires
planning permission, the relevant controls are applied through planning law
and planning procedures. If it does not require planning approval, the relevant
controls are applied through nature conservation law, and this imposes
consultation procedures and legal controls in many respects different from those
familiar to planning lawyers.

As we have seen, because they are largely outside the scope of development con-
trol, damaging agricultural and forestry operations in SSSIs are subjected to a sep-
arate regulatory system by the Wildlife and Countryside Act 1981. This imposes a
statutory consultation procedure that requires a landowner to give prior
written notice to the Nature Conservancy Council if he wishes to carry
out an operation that has been specified in the SSSI notification as potentially dam-
aging to the nature conservation interest of the site.’® Prior to changes introduced
in the Countryside and Rights of Way Act 2000, there was then a four-month
period during which it was a criminal offence for him to carry out the operations
in question without operational consent from the Nature Conservancy. Once the
four-month ‘consultation’ period had elapsed, however, he was entitled to
carry them out without hindrance, whatever the implications for the nature
conservation value of the site.'* This curious provision was a compromise,
intended to balance the competing interest of property rights and the conservation
interest. It was intended to give the Nature Conservancy Council time to assess
development proposals and negotiate a management agreement for the site, in
order to protect its nature conservation value. The Countryside etc. Act 2000
considerably tightens the consent procedures for potentially damaging operations
in SSSIs. The Nature Conservancy Council will henceforth have power to refuse
consent for an indefinite period, subject to the landowner’s right of appeal against
a refusal (or against the imposition of conditions) to the Secretary of State.™

There is no requirement for a formal environmental impact assessment of
potentially damaging agricultural or forestry operations under the 1981 Act.
Moreover, many types of agricultural and forestry development which would
otherwise require planning consent (for example the erection of buildings or pri-
vate roads) are given automatic planning permission under the General Permitted
Development Order 1995.1¢ This means that there is no administrative consent
procedure applied by planning law within which an environmental impact assess-
ment of agricultural or forestry operations can be carried out. This was recog-
nised as a gap in the UK’s implementation regime for the 1985 Directive on
Environmental Impact Assessment (‘EIA’).'” Many forestry operations have now

13 See s. 28 of the Wildlife and Countryside Act 1981, discussed further below.

14 For judicial criticism of this ‘toothless’ regime see Southern Water v. Nature Conservancy
Council [1992] 3 All ER 481, especially at 484 (Lord Mustill).

15°S. 28E and 28F of the Wildlife and Countryside Act 1981, inserted by Sched. 9 to the
Countryside etc Act 2000.

16 Above n.3, Sched. 2 parts 6 and 7.

17 Directive 85/337/EEC [1985] O] L175/40.
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been brought within the EIA regime, under amendments introduced to comply
with the requirements of the 1997 EIA Directive.'® This required Member States
to institute development consent procedures for projects within the scope of EIA,
if none existed in their domestic legal order. Instead of bringing forestry opera-
tions within full planning control, however, the necessary procedural changes
have been made by creating a new consent procedure under which many types of
forestry works now require prior consent from the Forestry Commissioners and
the submission of an environmental statement. The new consent procedure
applies to forestation, deforestation, forest road works and forest quarry works,
and indicative thresholds have been laid down to identify forestry operations
requiring EIA."

No parallel provision has been made for EIA to be applied to agricultural oper-
ations that may damage an SSSI. Some additional types of agricultural develop-
ment have been brought within the scope of EIA by the changes introduced
following the 1997 EIA Directive, but these are all categories of operation which
already constitute ‘development’ for the purposes of the planning legislation. The
majority of agricultural operations still fall outside the scope of planning control,
and are regulated instead under the consent procedures set out in the Wildlife and
Countryside Act 1981. The conversion of previously uncultivated land to intensive
agricultural use with greenhouses and buildings is now a Schedule 2 matter requir-
ing screening for possible EIA, as is development involving intensive livestock rear-
ing facilities above the indicative thresholds set out in the EIA regulations (DETR,
1999a, Annex A). Additionally, special rules apply to agricultural operations in
sites that have also been designated under EC Wildlife Directives, in respect of
which many rights conferred by the General Permitted Development Order are
withdrawn. These are discussed below, but do not apply in ‘ordinary’ SSSIs.

In marked contrast to the consultation procedures applicable to planning
applications, where a formal environmental impact assessment may be
required, participation in the statutory ‘consultation’ for agricultural opera-
tions under the Wildlife and Countryside Act 1981 is limited solely to the Nature
Conservancy Council and the landowner or occupier. There is no requirement
for the Nature Conservancy Council to carry out an environmental assessment
of the proposal’s implications for the site, akin to that required under the latest
EIA regulations.?® There is no requirement for the landowner to produce an
environmental statement, still less that his proposals be open to public scrutiny.
Indeed, the 1981 Act merely requires him to notify the Nature Conservancy
Council of the nature of the operation and the land on which he proposes to
carry it out.?! In many cases this may be insufficient to enable the Council to

18 Directive 97/11/EEC [1997] O] L73/5, amending Council Directive 85/337/EC.

19" See the Environmental Impact Assessment (Forestry) (England and Wales) Regulations 1999
(S 1999, No. 2228).

20 Town and Country Planning (Environmental Impact Assessment) Regulations 1999 (SI 1999,
No.293).

21 S. 28E(1)(a) of the Wildlife and Countryside Act 1981, as amended.
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carry out a proper assessment of the proposal’s implications for the site (see
Rodgers and Bishop, 1998, at paragraph 2.6 for criticism of the adequacy of the
existing arrangements for notification and consultation on potentially damag-
ing operations in SSSIs).

In practice, the Nature Conservancy Council’s officers will carry out a risk
assessment of individual proposals, encompassing both the likely damage to the
conservation interest if they are carried out and the likelihood of the project
going ahead. This may lead to an informally negotiated compromise whereby the
project goes ahead in amended form, minimising the damage to the site. Or they
may decide that no damage will ensue and give consent. Alternatively, the
landowner may be offered a management agreement regulating his land use, and
providing for sympathetic management in return for payment. Whichever out-
come ensues, there is no provision for subjecting the exercise of administrative
discretion to public scrutiny and possible challenge. Similarly, as there is no for-
mal environmental assessment per se, there is no scope for public participation
in the decision-making process. This is arguably inappropriate, as compensation
paid to ‘buy out’ damaging land use proposals under a management agreement
will be provided from public funds through the Nature Conservancy Council.
Decisions on development proposals likely to damage wildlife sites should
arguably be subject to public scrutiny, whether the proposals are for agricultural
or forestry operations (and thus exempt from planning control) or for projects
requiring planning permission—for example, housing or infrastructure projects.

Where development in an SSSI requires planning consent it will be subjected
to wider scrutiny under the planning system. In the case of projects requiring
planning permission, a statutory consultation requirement is imposed through
the planning process, which requires the planning authority to consult the
Nature Conservancy Council before granting planning consent for projects with
implications for a notified SSSI (DOE, 1994e, paras. 30-32). The Nature
Conservancy Council has power to designate a ‘buffer zone’ of up to two kilo-
metres around a notified SSSI, and must be consulted on all planning applica-
tions within this extended consultation zone. Planning guidance indicates that
the consultation area should normally not extend beyond 500 metres from the
boundary of an SSSI, but may extend to the full two kilometres in the case of
important sites, for example those designated in accordance with international
treaty obligations or EC wildlife law (DOE, 1994e, para. 31). The planning
authority must, moreover, consult the Nature Conservancy Council on all
development likely to affect an SSSI, even if outside the boundaries of the
notified consultation zone around the site (DOE, 1994e, para. 30). Under
changes introduced by the 1999 EIA regulations, all development proposals
affecting an SSSI, or within the consultation area around such a site (where one
has been notified), must also be ‘screened’ to ascertain whether a full EIA should
be carried out.?> An EIA is likely to be required where development is in, or near

22 All development within sensitive sites, as defined by reg 2 of the 1999 EIA Regulations (above
n.20), is ‘EIA development’, and must accordingly be screened to ascertain whether it will have
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to, such sites, especially if they are international wildlife sites designated for
protection under European or international treaty obligations (DETR, 1999a,
paras. 36-37).

Notwithstanding the EIA and consultation provisions, however, the conser-
vation interest of the site is not given a special weight over other material plan-
ning considerations when deciding whether or not to grant planning permission.
Provided the advice of the Nature Conservancy Council (and where relevant the
environmental information provided by the EIA) is considered, and weighed
alongside other material planning considerations, a decision to grant planning
consent cannot be impugned even if it will have a seriously detrimental effects
on the site.?? This is viewed by many as a serious weakness in the legal order
protecting SSSIs.

THE IMPACT OF EC ENVIRONMENTAL LAW

The European Community has adopted several measures requiring Member
States to designate wildlife sites for protection, and to protect endangered or
vulnerable species of bird or animal. Principal among these are the Wild Birds
Directive?* of 1979 and the Habitats Directive?® of 1992. The scientific criteria
to be applied by Member States when identifying and then designating sites are
laid down in considerable detail in the EC Directives. Unlike the Wildlife and
Countryside Act 1981, under which the selection criteria for SSSIs are widely
drawn, and neutral in terms of the flora and fauna to be protected, the EC
Directives are habitat- and species-specific. The types of habitat to be protected
are specified in detail in the Annexes to the Habitats Directive, as are the vul-
nerable animal and bird species that the two Directives are aimed at protecting.
The administrative procedures for identifying and designating these sites there-
fore require the application of advanced scientific knowledge and skills.

There is therefore little scope for public consultation on the identification and
selection of candidate sites for legal protection. Such public consultation as has
been provided for takes place once sites have been identified, and is limited to
the merits of the inclusion (or non-inclusion) on the draft list of specific sites,
and in particular their proposed boundaries. It is nevertheless important that the
selection procedures adopted by Member States be open to public scrutiny, and
the European Court of Justice has been active both in ensuring strict compliance
with the Directives’ requirements, and in limiting the administrative discretion
available to Member States wishing to minimise the Directives’ impact by side-
stepping the designation process. The critical question here is usually whether

significant environmental impacts and require EIA. SSSIs and international wildlife sites are ‘sensi-
tive sites’ for this purpose.

23 See R. v. Poole BC ex parte Beebee [1991] JPL 643.

24 Above n.1.
25 Above n.6.
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the omission of specific wildlife sites from the designation process is open to
legal challenge, and whether pressure groups and the public can challenge the
restrictive drawing of site boundaries.

1. The Wild Birds Directive

The Wild Birds Directive of 1979 places a general obligation?® on Member
States to take measures to maintain a sufficient diversity and area of habitats for
the one hundred and seventy-five species of bird listed in Annex 1 to the
Directive. Furthermore, article 4 of the Directive requires Member States to des-
ignate ‘special protection areas’ (SPAs) for the conservation of the vulnerable
and endangered species listed in Annex 1 and all regularly occurring migratory
species. One of the key provisions is Article 4(4), which requires Member States
to take steps to avoid pollution or deterioration of the habitat in a special pro-
tection area, or disturbance of the birds within the area. All SPAs designated in
the UK are already SSSIs, or will be notified as such under the 1981 Act prior to
adoption under the Directive. The selection and designation of SPAs is an ongo-
ing process. Wales currently has thirteen SPAs covering eightyfive thousand,
nine hundred and eighty-two hectares (Countryside Council for Wales, 1999).
In England there were, at 31 May 2000, in total eighty SPAs covering five hun-
dred and nine thousand, nine hundred and sixty-four hectares (English Nature,
2000). The criteria for the selection of SPAs under the Directive are entirely sci-
entific, and premised on the need to identify candidate sites hosting species listed
in Annex 1 to the Directive which are resident or regularly occurring migratory
species (for the guidelines used to identify and assess candidate SPAs in the UK
see Joint Nature Conservation Committee, 1999).

The Wilds Birds Directive has been considered by the European Court on sev-
eral occasions, in rulings with significant implications for the wider law of
nature conservation. The case law has been primarily concerned with the duties
of Member States when designating SPAs, and the drawing of the boundaries of
protected sites. The Court’s rulings have drastically limited the discretion avail-
able to Member States to omit wildlife sites from designation. They have also
limited their ability to draw site boundaries restrictively, so as to minimise their
potential impact on development proposals on adjacent land.

In R. v. Secretary of State for the Environment ex parte RSPB?” the European
Court of Justice ruled that the only criteria that could be used by Member States
when designating SPAs, and defining their boundaries, are the ornithological cri-
teria in the Directive. Economic or social reasons cannot be used to justify
the exclusion of an area from a designated SPA if, applying the Directive’s
ornithological criteria, it should be included. Accordingly, the UK government’s

26 Art. 3, above n.1.
27 (1997) 9 JEL 168.
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decision to exclude the Lappel bank from the proposed Medway Estuary SPA
because of the need for expansion of the Port of Sheerness was unlawful. The
Court followed the earlier ruling in Commission v. Spain,>® which had established
that economic factors were not a relevant consideration when designating or
fixing the boundaries of an SPA (in this case the Santona Marshes, an important
wetland habitat for migratory wildfowl). In the earlier Leybucht Dykes case,?’ the
German government had proposed to allow development in an SPA on the
grounds of public health and safety. The Court ruled that a reduction in the area
of a special protection area, once designated, could be allowed only on very nar-
row grounds (which included public safety or public health factors), and that
works could not be permitted for economic or recreational reasons. In another of
its recent rulings on the Birds Directive,>® the ECJ has now held that Member
States are obliged to classify as SPAs all sites which, applying the ornithological
criteria in the Directive, appear to be the most suitable for the conservation of
Annex 1 birds. This is important, as it enables pressure groups and others to chal-
lenge the omission of any key site meeting the Directive’s criteria from a Member
State’s list of designated sites.?' The obligation to designate all suitable areas can-
not be avoided by taking alternative special nature conservation measures.

2. The Habitats and Species Directive

The objective of the 1992 Habitats and Species Directive is the creation of an
ecological network of special areas of conservation, to be known as Natura
2000. Member States are required to contribute to the Natura 2000 network by
designating ‘European Sites’ in accordance with criteria set out in Article 4 and
Annexes 1 and 2 to the Directive.3> The network will consist of sites of three
types: those which host the natural habitat types listed in Annex 1 to the
Directive, those which comprise the habitats of the rare species listed in Annex
2 to the Directive, and Special Protection Areas designated under the Wild Birds
Directive (discussed above). Each Member State is required to contribute to the
creation of the Natura 2000 network in proportion to the representation within
its territory of the natural habitats and habitats of species specified in the
Directive. The Directive divides the territory of the European Union into five

28 Case C-355/90, [1993] ECR 1-4221.

22 Case C-57/89, Comumission v. Germany [1991] ECR 1-883.The immediate effect of the
Leybucht Dykes decision was mitigated by Art. 4 of the 1992 Habitats Directive, which brings the
law on development in SPAs into line with the much less restrictive provisions for special areas of
conservation designated under the Habitats Directive.

30 Case C-3/96, Commission v. Netherlands [1999] Env. LR 147.

31 E.g., the Netherlands had classified 23 SPAs by the end of 1989 with a total area of 327,602 ha,
whereas a study published by the International Council for Bird Preservation listed no fewer than
70 sites in the Netherlands covering 797,920 ha. as satisfying the Directive’s ornithological criteria:
ibid., at para. 23 of the AG’s Opinion.

32 Above n.6, Art. 3.
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bio-geographical regions for the purpose of assessing the ecological importance
of proposed sites.>* The UK lies in the Atlantic bio-geographical region.

When selecting sites for designation the overall objective of the Directive and
Natura 2000 must be the guiding criterion, viz. ‘to enable the natural habitat
types and the species habitats concerned to be maintained or, where appropri-
ate, restored at a favourable conservation status in their natural range’.3*
Clearly, the identification and classification of possible sites requires the appli-
cation of detailed scientific criteria and expertise, and was therefore the sole
responsibility of the conservation agencies. The criteria applied in selecting UK
sites for possible inclusion in Natura 2000 were developed by the Joint Nature
Conservation Committee, and closely follow and apply the scientific criteria in
the Directive itself (Joint Nature Conservation Committee, 1995). A number of
general principles were applied in the site selection process, reflecting the con-
clusions reached at the meeting of the Atlantic bio-geographical region held in
Edinburgh in 1994 (Joint Nature Conservation Committee, 1995, Appendix 4).
These included the presence of an identified priority habitat type or species, rar-
ity of habitat type in the European context, and whether a high proportion of
the extant habitat type species was present.

The draft list of candidate special areas of conservation in the UK has been
amended on several occasions, having originally been published in March 1995.
The implementation process for the Directive is complex, as is the timetable for
implementation. To complete the process the European Commission is required to
draw up two further lists—one of sites hosting priority species or habitats
(identified by reference to criteria in Annexes 1 and 2 of the Directive), and another
of ‘Sites of Community Importance’ under Annex 3. Not surprisingly, the legisla-
tive timetable is running behind schedule. Once the list of Sites of Community
Importance has finally been agreed, however, following consultation between
Member States and the Commission, the Directive requires Member States to des-
ignate the sites as ‘special areas of conservation’ as soon as possible, and by the end
of six years at most.>* In principle, therefore, the full list of special areas of con-
servation should be designated, and Natura 2000 completed, by 5 June 2004.

3. Implementing the Habitats Directive

The Habitats Regulations®® and Planning Policy Guidance Note 9 (DOE, 19%4e)
seek to transpose the Habitats Directive into UK law by building upon the

33 Art. 1(c)(ii) of Directive 92/43/EEC. The areas are the Alpine, Atlantic, Continental,
Macronesian and Mediterranean bio-geographic regions.

34 Art. 3.1 of Directive 92/43/EEC, above n.6.

55 Ibid., Art. 4(4).

36 Conservation (Natural Habitats &c.) Regulations 1994 (SI 1994, No. 2716), hereafter referred
to as “the Habitats Regulations”. Both the Habitats Regulations and PPG9 (Nature Conservation,
1994) are to be reviewed in the wake of the passage of the Countryside and Rights of Way Act 2000.
Public consultation on proposed revisions to both is expected during 2001.
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regulatory model developed in English law for protecting SSSIs. They make pro-
vision for the designation in the UK of ‘European Sites’.3” These sites comprise:

(i) special areas of conservation designated under the Directive,

(ii) sites of Community importance identified by the European Commission,

(iii) sites hosting a priority natural habitat type or priority species in respect
of which consultation has been initiated between the UK government
and the Commission, and

(iv) ‘special protection areas’ already designated under the Birds Directive.

The Habitats Directive requires Member States to ensure that any plan or
project likely to have a significant effect on a site is subject to ‘an appropriate
assessment of its implications for the site in view of the sites conservation objec-
tives’. The Directive places a general duty on Member States to take appropri-
ate steps to avoid, in special areas of conservation, the deterioration of natural
habitats as well as disturbance of the species for which the areas have been des-
ignated ‘insofar as such disturbance could be significant in relation to the objec-
tives of the Directive’.3® Thus, after carrying out an assessment of a project’s
implications for a site, it can be authorised by the competent authorities only
after they have ascertained that it will not adversely affect the integrity of the
site concerned ‘and, if appropriate, after having obtained the opinion of the
general public’®® (emphasis added).

The European Commission has recently published non-binding guidance on
the content of these obligations for Member States (CEC, 2000). There is, as yet,
little judicial guidance from either the European or domestic courts on the con-
tent of the duty to protect sites. However, the concept of site integrity has
recently been considered in the Scottish courts, in relation to the grant of
licences by the Secretary of State for Scotland to kill barnacle geese on Islay. The
Court of Session held that the impact of the project under consideration must be
considered in relation to its impact on the species not only in its natural range,
but also in relation to the population in the special protection area itself. The
decision to grant licences to destroy geese within the SPA was therefore open to
challenge because of the impact on the bird population within the SPA (the rel-
evant point of reference)—the fact that it would not threaten the overall popu-
lation of barnacle geese in relation to the species overall was not relevant.*

The Directive gives Member States wide scope to decide the extent of public
consultation in the environmental assessment process, and the criteria for
assessing the ‘appropriateness’ of public consultation are left open. This is a
major weakness in the legal order established by the Directive, and gives wide
discretion to Member States’ administrative bodies concerning the manner in
which the environmental assessment of damaging proposals affecting European

37 Conservation (Natural Habitats &c.) Regulations 1994 (SI 1994, No. 2716) reg.10.
38 Art. 6.2 of Directive 92/43/EEC.

39 1bid., Art. 6.3.

40 RSPB v. Secretary of State for Scotland, [2000] Env.L.R. 168 (Court of Session).
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sites is to be carried out. This has been exploited to the full in the procedures
adopted for implementing the Directive in the UK. These simply adapt existing
administrative consent procedures for regulating both development and agri-
cultural activities, without significantly extending the scope for public partici-
pation or public scrutiny of administrative decision-making. A more purposive
interpretation of the Directive’s requirement for the environmental assessment
of potentially damaging projects could have yielded considerable advances in
increasing the transparency and openness to scrutiny of administrative decision-
making—both by the nature conservation agencies and by those local planning
authorities with responsibility for overseeing the management of European
sites.

MANAGING EUROPEAN SITES FOR NATURE CONSERVATION

Rather than apply a bespoke and unified consent procedure for projects affect-
ing European sites, the transposing regulations adapt the existing consultation
mechanisms and administrative consent procedures applicable to ‘ordinary’
SSSIs. As we have seen, these are fragmentary and in some respects unsatisfac-
tory. This means that the dichotomy between regulation via the planning
process and regulation via provisions modelled on the Wildlife and Countryside
Act 1981 also underpins the rules applicable in European sites. This has resulted
in an unnecessary complication of the procedures for applying the environmen-
tal assessment of plans and projects required by the Directive in all European
sites. A plan or project likely to significantly affect a European site may be sub-
jected to an environmental assessment under either the EIA Directive or the
Habitats Directive. Indeed, some projects may be subject to EIA under both, as
the EIA requirements under the two Directives are not mutually exclusive and
to some extent overlap. The scope of EIA under each Directive, and the
Directives’ respective potential for introducing greater public participation in
land use planning, will be analysed separately.

1. Environmental impact assessment in European sites

British lawyers have struggled to assimilate the new culture of openness and par-
ticipation in administrative decision-making following the adoption of the
Environmental Impact Assessment Directive in 1985. The Directive’s objective
was to subject all private and public projects likely to have a significant effect on
the environment to a process of environmental assessment before project
approval is granted by the relevant public authorities.*' Importantly, however,
the Directive also requires Member States to introduce procedural rights to

41 Art. 1(1) of Directive 85/337EEC.
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public consultation and requires that appropriate information be provided in a
comprehensible form to promote public awareness of environmental implica-
tions and the opportunity to express opinions, which must be taken into
account at the decision stage.*?

Environmental assessment under the EIA Directive is project-based, whereas
environmental assessment under the Habitats Directive is site-based. Where a
development is an infrastructure project requiring planning permission, and is
also within Schedule 1 to the 1999 EIA regulations, an environmental assess-
ment is mandatory, whereas for those types of development listed in Schedule 2
it is required only where the project is likely to have significant effects on the
environment. Planning guidance indicates that an EIA would normally be
required for any Schedule 2 project likely to have significant effects on the spe-
cial character of an SSSI (DOE, 1994e, para. 39). Where sites are also designated
for protection under the EC Wild Birds and Habitats Directives, however, an
EIA must be carried out in all cases—including all proposed Schedule 2 pro-
jects—before planning permission can be granted.*? In these cases the project
will also be subject to a separate environmental assessment under the Habitats
Regulations, although information collated for the purposes of the EIA can be
used for the purposes of the (second) environmental assessment conducted
under the Habitats Directive (DOE, 1994e, Annex C).

The ethos and focus of the environmental assessments under the EIA and
Habitats Directives are somewhat different. The focus of the EIA Directive is on
increased public participation and openness in decision-making, whereas the
environmental assessment under the Habitats Directive is somewhat techno-
cratic, requiring the application of scientific criteria to safeguard the conserva-
tion interest of high value nature conservation sites. Where an EIA is required
under the 1999 regulations, an environmental statement must be submitted by
the developer, and will be available for public scrutiny. There is no parallel
requirement under the Habitats Directive, and the process is not premised on
public participation in the same way. Moreover, the assessment criteria are
much broader under the 1999 Regulations, whereas the criteria for granting
consent under the Habitats Directive are tied closely to the concept of ‘site
integrity’ and its protection. The introduction of environmental assessment as a
procedural tool was intended to enable administrative bodies to improve the
protection afforded to habitats and biodiversity by improving the awareness
and assessment of ecological criteria. Unfortunately, the EIA Directive has
failed to meet these expectations, a situation which has been attributed to the
use by Member States’ administrative bodies of their discretionary power to
arrive at a political conclusion that an environmental impact assessment need
not be made for Schedule 2 projects, even where they clearly affect a wildlife
habitat (Krimer, 1997, 248). The introduction of a rather ‘technocratic’ form of

42 Art. 1(1) of Directive 85/337EEC Arts. 6, 8 and 9.
4+ Reg. 48 of the Conservation (Natural Habitats etc) Regulation 1994, above n.36.
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environmental assessment for wildlife sites by the Habitats Directive (see below)
is unlikely to improve this situation, as decision-making here is based upon the
application of scientific criteria, with little room for public participation.

The courts have, in the UK, always adopted a restrictive interpretation of
the EIA Directive’s requirements in cases involving wildlife habitats, and in so
doing have undermined its effectiveness in opening decision-making to wider
public scrutiny. They have consistently viewed the environmental assessment
provisions in strictly procedural terms, instead of viewing EIA as a participatory
process which involves the production of information and consultation
intended to influence the decision-making process at every stage (Macrory,
1992). The courts have tended to view the environmental assessment process
and the requirement for submission of an environmental statement as synony-
mous (see generally Stallworthy, 1998). Thus in Beebee,** Schiemann ] adopted
the restrictive view that the purpose of EIA is simply to bring to the local plan-
ning authority’s attention all material relevant to making a decision. If the sub-
stance of the environmental information likely to emerge from the procedures
under the 1999 Regulations was already in their possession, no formal environ-
mental statement having being submitted, then no remedy would lie to quash a
decision to grant planning consent. Similarly, in Wychavon* the court held that
if all the relevant information was available to the planning authority, but not
in the form of an environmental statement, then it would be an abuse of the
court’s discretion to grant a remedy. This ignores the wider question of public
participation in the decision-making process, and the right to information
implicit in the environmental assessment process itself. In a landmark decision,
the House of Lords in Berkeley v. Secretary of State*® has now ruled that the
environmental statement must be an accessible document (or compilation of
documents) provided by the developer. It is not possible to treat a disparate col-
lection of documents (some not provided by the developer) as satisfying the
Directive. This represents a considerable tightening of the procedural require-
ments for EIA upon which the courts will insist, and should foster greater pub-
lic participation in the decision-making process by making environmental
information more widely available. It remains to be seen what effect the deci-
sion will have on wider judicial attitudes to environmental assessment as a tool
for promoting public participation in decision-making.

Restrictive judicial interpretation has undoubtedly had a limiting effect on
the role of EIA in safeguarding designated wildlife sites. A recent example is pro-
vided by the decision in World Wide Fund for Nature and RSPB v. Secretary of
State for Scotland.*” WWEF and RSPB applied for judicial review of the Highland
Council’s decision to grant planning permission for the replacement of the exist-
ing ski lift on Coire Cas, in the Cairngorms, with a funicular railway. The site

4 Above n.23.

+ Wychavon DC v. Secretary of State ex. parte Velcourt (1994) 6 JEL 351.
s [2000] 3 All ER 897 (HL).

7 [1999] Env.L.R. 623. (Court of Session).
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of the proposed railway was adjacent to both a Special Protection Area desig-
nated under the Wild Birds Directive, and a Special Area of Conservation des-
ignated under the Habitats Directive. Scottish Natural Heritage withdrew its
objections after a planning agreement and visitor management plan were drawn
up, which met its concerns for the protection of the nature conservation value
of the two sites and (in its view) minimised the potential impact of the railway
development. One of the issues concerned the Council’s failure to make the final
draft of the planning agreement and visitor management plan available for pub-
lic consultation before the agreement was concluded and planning consent
given. Previous drafts of both had been made available, but the final draft was
not put out to consultation. The relevant regulations implementing the EIA
Directive in Scotland*® required further consultation only when the planning
authority required an applicant to provide ‘further information’. The final draft
of the agreement was not considered to be further information in the required
sense, and the court also held that (in any event) the project had moved beyond
the consultation stage to the implementation phase. While the decision was
doubtless predictable, given the extensive consultation which had taken place
on the earlier drafts of the agreement, the supposed distinction between ‘con-
sultation’ and ‘implementation’ phases in the environmental assessment process
is open to question, and again belies a tendency by UK courts to over-emphasise
the centrality of the environmental statement in the environmental assessment
process. The process is intended to promote public participation and scrutiny of
proposals at every stage of the decision-making process, and not simply on the
environmental statement put forward by the developer. If followed, this
approach could further limit public participation and scrutiny of development
proposals (see Last, 1999).

The courts’ approach to environmental assessment since its introduction in
1988 displays a traditional deference to administrative discretion and a tendency
to a literal reading of domestic rules without reference to the objectives of
the Directive (Alder, 1993). This narrow approach has been facilitated by the
absence in English law of a notion of environmental rights. As Alder notes, the
‘Directive has been absorbed into the traditional framework without apparent
recognition of the distinctive nature of environmental concerns or of the partic-
ipatory character of environmental assessment’ (Alder, 1993, 219). A good illus-
tration is provided by the first instance decision in the litigation** over the
‘Lappel Bank’ SPA in the Medway Estuary. Here it was held that whether a pro-
ject fell within Schedule 1 or 2 of the EIA Regulations (and therefore required an
environmental assessment) was exclusively a matter within the planning author-
ity’s competence to decide, and that the exercise of its discretionary decision-
making power was open to challenge only under the Wednesbury>° principle of
unreasonableness. This is also a clear example (see Krimer, 1997) of the courts

48 Environmental Assessment (Scotland) Regulations 1988 (SI 1988, No.1221), reg.22(1).

4 R.v. Swale BC ex parte RSPB (1991) 3 JEL 135.
50 Associated Provincial Picture Houses v. Wednesbury Corporation [1948] 1 KB 443.
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sanctioning the use of administrative discretion to side-step the requirement
for environmental assessment, even where a project will clearly impact
adversely on a designated wildlife site. The use of EIA under the Environmental
Assessment Directive has, therefore, had a limited impact in terms of promoting
the protection of habitats and biodiversity.

2. Site-based environmental assessment and the Habitats Directive

1: Proposals requiring planning consent

The relative failure of project-based EIA to deliver the required level of protec-
tion for wildlife sites throws greater emphasis onto the need for the site-based
assessment required by the Habitats Directive to be rigorously applied.
Unfortunately, the procedures adopted in the UK give little cause for
confidence—either that they will deliver an enhanced level of protection for
these sites, or that they will promote greater public participation or trans-
parency in the decision-making process. It is doubtful whether the rules intro-
duced by the 1994 Regulations will prove workable or effective in practice.
Neither do they satisfactorily provide for the public scrutiny of the public agen-
cies’ exercise of administrative discretion in dealing with them. The planning
rules applicable to development proposals in a European site are, in principle,
more stringent than those applicable in an ordinary SSSI. The combined effect
of Part IV of the Conservation etc. Regulations 1994 and planning policy
guidance in PPG 9 (DOE, 1994e) is to raise a presumption against development
within a European site. Permitted development rights under the General
Development Order, for example for agricultural and forestry operations, are
also restricted in European sites. The same requirements are also applied by the
1994 Regulations to other regulatory authorisations or consents with implica-
tions for European sites, for example, the grant of discharge consents,*! pollu-
tion authorisations®? and consents for electricity works or pipelines.>3

The regulations also require the competent authorities to review existing
decisions and consents affecting a European site as soon as reasonably practica-
ble after it is designated. Existing permissions and consents will be reviewed as
if they have just been applied for. The authorities must undertake an assessment
of the implications of an existing consent for the site’s conservation objectives,
applying the same criteria as those outlined above. They have power to modify,
revoke or affirm any relevant permission, authorisation or consent as appropri-
ate. This will prove a time-consuming task for the various governmental agen-
cies with responsibility for granting regulatory authorisations, such as the
Environment Agency, and for planning authorities reviewing planning consents.

51 TLe. under the Water Resources Act 1991, by the Environment Agency.
52 E.g. under Part 1 of the Environmental Protection Act 1990.
53 E.g. under the Electricity Act 1989 or Water Industry Act 1991.
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It may also prove very expensive, as compensation will be payable in respect of
consents and authorisations withdrawn under the 1994 Regulations.

The Habitats Regulations®* restrict the granting of planning permission, or
any other regulatory consent, for any plan or project which is likely significantly
to affect a special protection area or special area of conservation, and which is
not directly connected with the management of the site. The ‘competent author-
ity’ with responsibility for granting the consent (for example, the planning
authority in the case of a planning application, or Environment Agency in the
case of a discharge consent) must consult the Nature Conservancy Council
before arriving at a decision to grant or refuse consent. If it considers that the
proposed plan or project is likely to have a ‘significant’ effect on the site, after
taking advice from the Nature Conservancy Council, it must itself carry out an
environmental assessment of the project’s implications for the site.>®> The pro-
ject must be assessed in terms of its implications for the integrity of the site,
judged by reference to the ecological criteria specified in the site notification.

Where a plan or project requires planning permission, the criteria by which
the environmental assessment must be carried out are specified in greater detail
in Planning Policy Guidance Note 9 (DOE, 1994¢). These require the project’s
implications to be assessed in view of the site’s conservation objectives, so as to
ascertain whether it will prejudice the integrity of the site. Site integrity is the
key concept applied by the regulations and PPG9. By this is meant ‘the coher-
ence of its ecological structure and function, across its whole area, that enables
it to sustain the habitat and/or the levels of populations of the species for which
it was classified’ (DOE, 1994e, 17). The Nature Conservancy Council will advise
on the technical aspects of the assessment, for example on the impact of land-
take issues or hydrology. If the planning authority decides that the integrity of
the site will be adversely affected it must not grant planning permission.
Planning permission cannot be granted unless it is satisfied that there are no
alternative solutions for the proposed development, for example alternative
sites for the development, or in the case of major road or infrastructure projects,
alternative routes that will entail reduced disturbance of the site.

If there is no alternative solution, permission cannot be granted unless the
proposed development has to be carried out for imperative reasons of overrid-
ing public interest. The 1994 Regulations offer no definition of the ‘overriding
public interest’ criterion, merely transposing in literal terms the phraseology of
the Directive itself and reciting the fact that they may include considerations of
a social or economic nature.*® The overriding importance of the public interest
in development must clearly be such, however, as to override the ecological
importance of the designation—and the 1994 Regulations require the planning
authority to consult with and consider the views of other competent authorities

@

+ Regs. 48, 49 and 54, above n.36.
S 1bid., reg 48(1).
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before agreeing to the development.5” If the site hosts a ‘priority’ habitat or
species type, the grounds on which consent can be granted are narrower. The
only considerations of overriding public interest which can justify a grant of
planning permission are those relating to public health or safety, or beneficial
consequences of primary importance for the environment.>® If there are other
grounds, their status as imperative reasons must be confirmed by the European
Commission in consultation with the government.

The 1994 Regulations®® also prohibit the exercise of any permission granted
by the General Permitted Development Order (the ‘GDQO’) that would breach
the requirements of the Habitats Directive. Any development authorised by the
GDO which would have a significant effect on a European site must not be
begun until the developer has received written notification of approval from
the local planning authority. Landowners wishing to carry out improvements
or development in or near a designated European site, on the assumption that
it benefits from GDO approval (for example, for the erection of farm buildings
under Schedule 2, Part 6, of the General Permitted Development Order 1995),
should therefore first consult the local planning authority. If they do not, they
could be the subject of enforcement proceedings. The planning authority will
consult with the Nature Conservancy Council to ascertain whether the pro-
posed development will adversely affect the integrity of the site. If in their view
it will, then the development cannot be carried out without planning permis-
sion. The criteria for assessing the impact on the site, and on ‘site integrity’,
will then be applied. In the context of a site-based environmental assessment
on the subsequent planning application, the rules restricting the grant of plan-
ning consent unless there is an overriding public interest in development will
also apply. These have already been discussed. Planning permission can be
granted only in the limited circumstances provided for in the Habitats
Regulations and PPGY.

2: Environmental assessment outside the planning system

As we have seen, many operations likely to damage a protected site will not
require planning permission, for example a change in the use of existing build-
ings or land from a non-agricultural to an agricultural use, or from one type of
agriculture to another, or an intensification of an existing agricultural land use.
These are not ‘development’ within the meaning of the planning legislation. In
these cases the legal controls required by the Habitats Directive are to be found
in statutory consultation provisions laid down in the 1994 Habitats
Regulations.®® These mirror those for ‘ordinary’ SSSIs set out in section 28 of the
Wildlife and Countryside Act 1981, but with significant additional restrictions

57 Ibid., reg. 52(4).

8 Ibid., reg. 49(2).

9 1bid., regs. 60—63.

0 1bid., reg. 19(1) and (2).

Qa wu w
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intended to guarantee the higher level of protection afforded to European sites
under the Directive.®® As with other SSSIs, a landowner or occupier must give
written notice of his intention to carry out a potentially damaging operation,
and there is then a four-month period for negotiation during which it is a crim-
inal offence to carry it out without the Nature Conservancy’s consent. There is
no provision for public participation in the consultation process on applications
for operational consent to damaging proposals. A number of additional con-
trols are applied in European sites:

—any notification already in force under the 1981 Act has effect for the pur-
pose of the 1994 Regulations, but the existing notification can be amended
by the Nature Conservancy at any time. Notice of amendment must be
given to the owner or occupier of the site, and takes effect only when notice
has been given.®? All European sites will already have been notified under
the 1981 Act, and this provision allows for the renotification of sites with
additional operations specified as potentially damaging to the conservation
interest, where this is necessary to comply with the conservation objectives
of the Directive. A renotification could also amend the existing SSSI
notification under the 1981 Act as to the flora, fauna or physiographical/
geological features by reason of which the site is of special interest, if this
is necessary to secure compliance with the Habitats Directive.

—When the Nature Conservancy Council receives an application for opera-
tional consent which is likely to have a significant effect on a site, it must
carry out an environmental assessment of its implications in view of the
site’s conservation objectives. They can consent to the operation only after
having ascertained that it will not adversely affect the integrity of the site.®
The environmental assessment is not open to public participation, neither
is the project proponent obliged to produce an environmental statement.
The exercise of the Nature Conservancy’s administrative discretion is not,
moreover, open to public scrutiny, and the environmental information on
which the assessment is based is not publicly available. Indeed, there is no
obligation on the agency even to give reasons for refusing consent. This is
an ‘environmental assessment’ of a more restricted kind than that required
on planning application.

—If, having been notified by the owner of his intention to carry out a
potentially damaging operation, the Nature Conservancy considers there to
be a risk that it will be carried out before the expiry of the four-month

61 See especially, Art. 6.2 of Directive 92/43/EEC. The provisions discussed here are to be
amended to bring them into line with the amendments to the regime for “ordinary” SSSIs made by
the Countryside and Rights of Way Act 2000 (above n.15). In particular, the four month consulta-
tion period on notified operations will be removed to bring the consultation arrangements into line
with the new s.28E to the 1981 Act. Until this has been done there will be discrepancies in the regimes
for SSSSIs and European sites.

62 Reg. 18 of SI 1994, No. 2716.

63 Reg, 20(1)~(2) of ibid.
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consultation period, it must take appropriate steps to notify the Secretary of
State. This must be done at least one month before the expiry of the statutory
four-month consultation period under the Regulations.®* This is intended to
enable the Secretary of State to make a Special Nature Conservation Order
protecting the site. Once a Special Nature Conservation Order has been
made, the legal prohibition on carrying out notified operations becomes
indefinite. This procedure is open to the objection, however, that it presup-
poses that the Nature Conservancy can anticipate the landowner’s actions
and take steps before the site is damaged.

—Where a site is made subject to a Special Nature Conservation Order, the
Nature Conservancy’s ability to grant consent is further limited. It must carry
out an environmental assessment of the plan or project proposed, and can
give consent only if satisfied that the project will not adversely affect the
integrity of the site. In this case, moreover, it must give reasons for refusing
consent. The environmental assessment is still a ‘closed’ one, however, with
no provision for public participation or public scrutiny. The provisions for
Special Nature Conservation Orders mirror those for nature conservation
orders in SSSIs, formerly contained in section 29 of the 1981 Act.

The landowner can require a reference to the Secretary of State in two situa-
tions—within two months of receiving the Nature Conservancy Council’s
notice of refusal of consent to the operation (i.e. if he wishes to challenge the
decision), or within three months of an application being made if no notice of
decision has been received within that time. There is no provision for the wider
public to challenge a decision either to grant or refuse consent.

The circumstances in which the Secretary of State can override the Nature
Conservancy’s discretion are defined in terms that closely follow the criteria laid
down in the Directive itself for safeguarding European sites. He can direct the
Council to give consent to a potentially damaging operation only if he is both
satisfied that there is no alternative solution, and that the plan or project must
be carried out for ‘imperative reasons of overriding public interest’. Where the
site does not host a priority habitat or species type, the public interest consider-
ation dictating consent can include reasons of an economic or social nature.
Where, however, the site hosts a priority habitat or species type, the overriding
reasons of public interest justifying consent are restricted to reasons relating to
public health, public safety or ‘beneficial consequences of primary importance
to the environment’.®’ If a damaging operation is allowed on appeal to the
Secretary of State he is under a duty to ensure that compensatory measures are
taken maintain the overall coherence of the Natura 2000 programme. The scope
of this duty is not specified, but it could, clearly, encompass designating an alter-
native site with similar habitat characteristics to replace that whose conserva-
tion status has been compromised as a consequence of the consent.

64 Reg. 20(4)—(5) of ibid.
65 Reg. 24(5)—(6) of ibid.
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CONCLUSION

The current structures of UK planning law are problematic when applied to the
protection of wildlife sites and biodiversity. A clear example is provided by per-
mitted development rights under the GDO, which create a particular problem
in tailoring suitable measures to implement international treaty obligations to
protect high nature-value sites. In the case of the EC Habitats Directive, in
particular, it must be doubted whether the domestic procedures for subjecting
GDO rights to environmental assessment will be effective in practice. They
require a measure of goodwill from potential developers in notifying the rele-
vant authorities before commencing projects which would otherwise have auto-
matic GDO consent. They also presuppose that developers will be aware that
the exercise of previously applicable GDO rights is now subject to prior
verification before being exercised. The absence of suitable administrative con-
sent procedures for evaluating the exercise of GDO rights was, at an early stage,
identified as a weakness in the UK’s implementation of the 1985 EIA Directive
(Grant, 1991). The subjection of GDO rights in European wildlife sites to prior
verification closes the ‘gap’ for the purposes of implementing the Habitats
Directive, but the administrative consent procedures applied by the transposing
regulations are cumbersome and may prove ineffective. It would surely have
been preferable to have removed all GDO rights within designated European
sites, rather than impose a cumbersome procedure for the prior assessment of
projects or plans benefiting from GDO rights.

Planning law has an important part to play in protecting wildlife sites.
However, the realisation of its full potential as a tool for promoting biodiversity
will require the development of simplified administrative procedures for assess-
ing development proposals in SSSIs and European wildlife sites. The legal frame-
work for regulating land use in protected wildlife sites is currently fragmentary
and unsatisfactory. This is a direct consequence of the exemption from planning
control of most agricultural and forestry operations, and the consequent need for
a separate consent procedure outside the planning system for these types of land
use activity. Its failure to give adequate legal protection to our most important
wildlife sites is evident from the statistics for damage to SSSIs produced annually
by the regional Nature Conservancy Councils. A study by the National Audit
Office found that between 1987 and 1993 over twenty per cent of SSSIs in
England suffered loss or damage (National Audit Office, 1994). Sadly, the num-
ber of SSSIs suffering damage annually has remained at roughly this level, with
English Nature reporting, for instance, that sixty-nine SSSIs suffered new dam-
age in the year to 31 March 1998 (English Nature, 2000). A similar picture
emerges in Wales, where overgrazing by livestock is perceived to be a particular
problem, particularly in upland SSSIs (see Countryside Council for Wales, 1999).

Many of the obstacles to the efficient use of planning law to protect biodiver-
sity could be removed with the adoption of a unified, and simplified, develop-
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ment consent procedure applied to all plans or projects affecting protected sites,
whatever their nature. This would also make the full implementation of EC
Wildlife Directives immeasurably easier. The challenge for reform would be to
produce a system which can reconcile a number of seemingly irreconcilable
interests and principles. The law must balance the promotion of greater public
participation in official decision-making with both the protection of legitimate
property rights and the need to ensure that the scientific expertise of the Nature
Conservancy Council retains a central role in the management of wildlife sites.
The current law, as we have seen, fails to deliver on a number of counts.
Although planning law is a better vehicle for promoting public participation in
land use planning, no special weight is currently given in planning law to the
scientific expertise of the Nature Conservancy Council, when assessing applica-
tions for planning consent other than in European sites. On the other hand, the
consultation arrangements for non-planning matters (such as agricultural oper-
ations) give the Nature Conservancy Council considerably greater control over
land use matters, but provide for little public participation in decision-making.
Any reformed administrative consent system for dealing with land use matters
should be based on the ‘participatory’ planning law model, with safeguards to
ensure that scientific expertise is brought to bear in tailoring appropriate land
management regimes for protected wildlife sites. Devising a suitable legal
framework within which this could be done will be challenging, and will require
an explicit recognition that the promotion of nature conservation in the UK can-
not be based solely on the voluntary principle, as hitherto.
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Derelict and Despoiled Land—
Problems and Potential

JOHN HANDLEY

STATING THE PROBLEM

HE TRANSITION FROM an agrarian to an industrial economy in the
Teighteenth century brought with it a fundamental change in the nature of
land use. Rather than a resource to be husbanded so as to sustain productivity
and fertility for future generations, land was, within the industrial economy, a
commodity to be exploited for the mineral wealth beneath it and for accommo-
dating the residues of industrial production and mineral extraction.

One of the consequences, as graphically expressed in a pioneering review of
the problem by the Civic Trust, is derelict land:

Where there’s muck there’s money, was the glib cliché that comforted our forebears’
consciences. Today we are beginning to see that dirt, dereliction and decay are major
obstacles to the future prosperity of our older industrial centres. We have undertaken
to abate the pollution of the atmosphere in these ‘black areas’. We have made up our
minds progressively to purify their streams and rivers. But as yet we have made no sys-
tematic effort to tackle the mess that sullies the earth [Civic Trust, 1964].

Thirty years later a national MORI poll (sample: 2050 adults aged 15+) con-
cluded that sixty-five per cent of people considered that derelict and despoiled
land was still ‘commonplace in most regions of Britain’ and seventy-one per cent
that ‘derelict land reduces the quality of people’s lives’ through its social, eco-
nomic and environmental impact (MORI, 1995). It was the blighting effect on
the landscape that concerned people most, closely followed by rubbish dumping
and, at lower intensity, a range of health concerns, especially for children.

It is interesting to compare perceptions of the general public with those of
local authority professionals involved in land reclamation (see Box 6.1).
Information on the principal adverse effects of dereliction, as perceived by the
local authorities prior to reclamation, was taken from grant application forms,
supplemented by discussion with local authority officers (Arup Economics and
Planning, 1994). In common with the general public, the local authority officers
saw the adverse effect on amenity (i.e. on the visual environment) as the most
widespread negative influence of derelict land (eighty-one per cent of sites).
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BOX 6.1: Adverse effects of dereliction as stated by local authorities
Number of sites % of total

Adverse impacts on amenity 130 81
Danger to the public 70 44
Dirt & pollution 50 31
Disincentive to investment 127 79
Depression of land values 90 56
Prevents access 25 16
Contamination 26 16
Fly tipping 27 17
TOTAL 160 —

Source: Arup Economics & Planning, 1994. N.B. Categories are not mutually exclusive

However, they gave much greater prominence to the disincentive to investment
(seventy-nine per cent of sites). This may reflect the intended ‘hard’ end-use for
housing, industry, commerce etc of the sites in this particular survey.

Some indication of the prevalence of environmental hazards may be obtained
from a survey in England and Wales of fifty-two ‘wasteland’ sites with potential
for community uses (Handley, 1996, 12) using a standard survey methodology
proposed by Land Capability Consultants (LCC, 1989). On the basis of this sur-
vey (see Box 6.2) the concerns of the public are well founded, especially the ten-
dency for damaged and neglected land to attract bad neighbour uses (see also
Box 6.3).

Dereliction arises from the ‘failure’ of the development process in the recy-
cling of developed sites because development costs exceed the potential value of
completed development (Arup Economics and Planning, 1995). A variety of fac-
tors are at work here but, at its most basic, the economics of property develop-
ment can be summarised as:

development cost < value = (re)development
development cost > value = no development

Government has used a variety of instruments to overcome the disincentive to
development and promote land recycling; the most effective of these historically
was the Derelict Land Grant (DOE, 1990).

At first, Derelict Land Grant! was made available only in selected areas but in
1966 the Local Government Act extended grant coverage throughout England.
Derelict land is defined as ‘land so damaged by industrial or other development
that it is incapable of beneficial use without treatment’. Although non-statutory,
this definition has stood the test of time and has been widely accepted and used

! Derelict Land Grant was subsumed within English Partnership’s Investment Fund in 1994; com-
parable grant regimes exist in Wales and Scotland.
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BOX 6.2: Frequency of negative impacts of wasteland on 52 prominent sites in

England and Wales

Site characteristic Negative Impact (%)

YES NO UNKNOWN

Contaminated land' 53 26 21

Groundwater pollution 49 24 27

Airborne pollution 24 37 39

Instability? 60 18 22

Safety? 79 9 12

Bad neighbour uses* 93 5 2
Notes

1 Land so toxic as to inhibit natural colonisation

2 Risk of slumping, subsidence, accelerated erosion etc.

3 Presence of uncapped mine shafts, deep water, unfenced culverts, railway lines etc.

4 Motor cycle scrambling, joy’ riding, fly tipping, burning stolen cars, wire stripping, drug abuse,
criminal activity etc.

by both central and local government (Kivell, 1987); most recently it has been
endorsed by the Report of the Urban Task Force (Urban Task Force, 1999).

It should however be recognised that derelict land is only one category of land
in and around urban areas which is of environmental concern, other categories
include:

Operational land: land in active use (especially for mineral working, waste
disposal and larger scale industry) which may not be realising its full poten-
tial and be detrimental to the environment.

Vacant land: land on which some previous productive use has ceased for a
significant period of time.

Contaminated land: land which represents an actual or potential hazard to
health or the environment as a result of current or previous use.

Operational land can have a very significant impact on the environment, par-
ticularly when uses include mineral working, waste disposal and heavy indus-
try. Mineral working is especially important as about half the dereliction in the
Derelict Land Survey was originally from this source. Vacant land may or may
not have been developed in the past and only part of previously developed land
is derelict; it was quantified for the first time in 1990 in a National Sample
Survey of Vacant Land in Urban Areas in England known as ‘VLS’ 90’ (DOE,
1993b). The extent of contaminated land depends very much on how the
definition is interpreted; current estimates range from fifty thousand to two hun-
dred thousand hectares (RCEP, 1996). The Royal Commission estimates that 60
per cent of derelict land is also contaminated. The relationship between vacant,
derelict and contaminated land is illustrated in Box 6.4.
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BOX 6.3: Public perception of the ten most detrimental features of derelict land to
quality of life

44%
31%
17%
13%
12% 11%
10% 8%
(0
7% 7%
[ [ T P T _ T 1 | T |
¢ 5% 59 89 ST £ § 88 § ¢
= =2 905 Tao E IS fa) = £
o) = = = > 5 =

|5} ° == N &= o N = b= SR S 5
I S8 Ec 8o g£@ o o g = o
k= 2 o Lo < > ) < [S) 0
= o O o c o c = B o n A o )
< 59 oo S5 S £ 2 & 0 o >
S v =S¢ ®WE EO c 2 o3 0 S
2 25 53 o035 239 S S = @ g
= £8 o= 2= £3 1) = T g ) 5
5 2o 2 *E B 9 & T 8
S Ea 5 < c = o 3 o c
=2 < b= o
o) S hel = = L
= © < < [J]
o < (@]
1) c
9] ]
o [a}

Source: MORI, 1995.

This chapter will focus on derelict land but needs to take account of all dam-
aged and neglected land; the ‘urban industrial wasteland’ of Burt and Bradshaw,
1986. It will explore the origin and nature of derelict and despoiled land, includ-
ing contaminated land. Is this an inevitable by-product of an industrial society
or can the planning system stem the flow or redirect it to positive ends? In fact,
when it comes to land recycling, we shall find that ‘brown field land’ is itself a
contested resource with competing claims between housing, industry and com-
mercial development on the one hand (‘hard’ end-use) and agriculture, forestry,
nature conservation and recreation on the other (‘soft’ end-use). The situation
is further complicated on contaminated land where remediation to make good
inherited pollution may put at risk the environmental capital (amenity, land-
scape and biodiversity) that has accrued through time. Realising the full poten-
tial of derelict and despoiled land and reconciling competing claims upon it
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BOX 6.4: The relationship between vacant, derelict and contaminated land

Contaminated Land Vacant Land

Derelict Land

Source: Reisen, 1998.

demand a strategic approach. The development of such strategies within the
changing context of national, regional and local governance will be briefly
reviewed.

THE ORIGINS AND CHANGING NATURE OF DERELICT LAND

Derelict land, as defined above, includes:

—spoil heaps;

—excavations and pits;
—derelict railway land;
—military dereliction;
—mining subsidence;
—general industrial dereliction.

As implied by the definition, the condition of derelict land is such as to demand
intervention. Whether that intervention is justified depends partly on the cost of
treatment in relation to realisable value (Gilchrist, 1991) and partly on judgement
about the extent to which natural recovery has healed the scars of development
and begun to transform the site into an environmental asset (DOE, 1995b).

Periodic surveys of derelict land have been carried out in England on a more
or less consistent basis from 1974 to 1993. Surveys have also been carried out in
Wales and Scotland, but not in Northern Ireland. The results of the 1993 survey
in England are shown in Box 6.5.
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BOX 6.5: The amount of derelict land and the area justifying reclamation by type of
dereliction—1 April 1993.

Derelict Area %
Land Justifying Reclamation  Justifying
Hectares % Hectares % Reclamation
Spoil Heaps 9,191 23% 7,382 21% 80%
Colliery Spoil Heaps 4,109 10% 3,904 11% 95%
Metalliferous Spoil 3,003 8% 1,738 5% 58%
Heaps
Other Spoil Heaps 2,079 5% 1,740 5% 84%
Excavations & Pits 5,807 15% 4,599 13% 79%
Military Dereliction 3,275 8% 3,060 9% 93%
Derelict Railway 5,615 14% 4,749 14% 85%
Land
Mining Subsidence 674 2% 653 2% 97 %
General Industrial 9,749 25% 9,313 27% 96 %
Dereliction
Other Forms of 5,289 13% 4,809 14% 91%
Dereliction
TOTAL 39,600 100% 34,566 100% 87 %

Source: DOE, 1995b.

General industrial dereliction was the largest category in DLS93 (twenty-five
per cent) closely followed by derelict spoil heaps (twenty-three per cent). The
greater part of industrial dereliction (ninety-six per cent) and colliery spoil
heaps (ninety-five per cent) was reported as justifying reclamation. By contrast
only fifty-eight per cent of land covered by metalliferous spoil heaps was said
to justify reclamation; this category includes the often picturesque former tin
mining landscapes of Cornwall, one of which, at Kerrier is designated as a
“World Heritage Site’.

Despite the availability of Derelict Land Grant to facilitate reclamation, suc-
cessive surveys have shown that, in England, the stock of derelict land justifying
treatment has remained stubbornly constant at around thirty-nine thousand,
four hundred hectares, plus or minus five hundred and seventy-nine hectares
during the latter part of the twentieth century (see Box 6.6).

The picture in Scotland and Wales, where the attack on derelict land was
spearheaded by National Development Agencies, is rather different, with
significant reductions in the total stock being achieved over the same period
(Wales more than twenty-five percent, Scotland more than forty-five per cent:
see Handley, 1996). Despite calls for a national agency for England as early as
1969 (Hunt Report, 1969) it was not until 1994 that the Urban Regeneration
Agency (English Partnerships) was established in England, and subsequently, in
1997, Development Agencies for the English Regions were created.
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During the period covered by the surveys there was extensive land reclama-
tion activity in England and, latterly, investment via Derelict Land Grant
exceeded £100 million per annum (Arup Economics and Planning, 1995). It is
therefore surprising that the stock of derelict land justifying treatment has
remained so constant. The explanation can be found in Box 6.7, which shows
the dynamics of land reclamation from 1988-93; here ‘new dereliction’ arising
is estimated as a residual by combining land reclaimed over the period with net-
change in the stock.

We can draw three conclusions from this:

1. The rate of land reclamation more or less equals the rate at which new
dereliction is created;

2. There must be significant turnover within the stock of derelict land; and

3. The make-up of derelict land will change through time.

Because of problems of compatibility between data sets the long-term com-
parison (1974-93) must be restricted to four categories:

—spoil heaps;
—excavations and pits;
—military dereliction;
—other forms of dereliction.

Data from successive surveys over this period are presented in Box 6.8.

BOX 6.6: The changing stock of derelict land in England 1974-93.
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Source: DOE, 1995b.



124 Jobn Handley

BOX 6.7: The dynamics of derelict land 1988—1993 (area in hectares)

1988 1993

‘New’ dereliction

Stock of derelict land 40,500 *

Land reclaimed

-9,485

Source: DOE, 1995b.

BOX 6.8: The changing spectrum of derelict land 1974-93
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The following trends are evident:

i. a steady decline in the extent of spoil heaps, excavations and pits from
1974-93;

ii. a reduction in military (mostly wartime) dereliction until 1988 with a
sharp upturn to 1993;

iii. a progressive reduction in derelict railway land from 1974-93;

iv. a marked increase in ‘other forms of dereliction’ from 1974-93 with ‘gen-
eral industrial dereliction’ a key component from 1988 onwards.

The changing spectrum of derelict land reflects deep-seated economic changes
within society during the latter part of the twentieth century:

—the closure of traditional heavy industries as we move into a more know-
ledge based post-industrial era;

—the privatisation of public utilities which may have further accelerated the
demolition of old industrial stock;

—the ‘peace dividend” which, for the first time since the second world war, is
contributing to an increase in military dereliction.

It is important to consider whether these trends have continued through the
1990s and into the twenty-first century. The evidence should be provided by the
National Land Use Database (NLUD) which in 1999 superseded the Derelict
Land Survey (DLS). NLUD was set up at the request of the Urban Task Force to
provide an inventory of vacant and derelict sites, and vacant buildings in
England. The primary objective is to quantify the scale of the land resource
which may be available to meet the government’s aspirational target that sixty
per cent of future housing demand in England should be met on recycled land
(Urban Task Force, 1999). The acknowledged strengths and weakness of the
NLUD are set out in Box 6.9.

The NLUD survey results indicated a reasonable match between the estimate
for previously developed vacant land of sixteen thousand, two hundred hectares
and comparable vacant land (in urban areas only) in VLS’90 (about fifteen thou-
sand hectares), notwithstanding complications about vacant land dynamics and
the extent of vacant land in rural areas. However, the estimate for Derelict
Land, using the same definition as for previous surveys, implied a significant
reduction from thirty-four and a half thousand hectares in 1993 (DLS) to seven-
teen thousand, three hundred hectares in 1999 (NLUD). Work is continuing to
clarify whether this is a real or apparent reduction. A preliminary comparison
of the two data sets by DETR suggests an apparent absence from the NLUD
results of a large amount of ‘spoil heaps, excavations and pits, railways and mil-
itary land’. It seems that the local authority surveyors may have excluded such
sites from their NLUD return because of their very limited development poten-
tial (Urban Task Force, 1999).

Notwithstanding the statistical debate, it seems likely that the economic
trends identified above will have continued into the twenty-first century and
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lection approach

Strengths
Based upon a very large sample of plan-
ning authorities, sites and buildings

Tight specification will have helped
ensure consistent use of definitions and
collection methods.

Teams of surveyors working alongside
local authorities will have improved
consistency of approach

Independent validation of results.

Combined expertise of DETR, Local
Government  Management  Board,
English Partnerships and Ordnance
Survey co-ordinating the exercise.

Work on supply availability is being
counter-balanced by detailed demand
studies.

BOX 6.9: The National Land Use Database: strengths and weaknesses of data col-

Weaknesses
It was a time-limited exercise.

A national survey to compile consistent
statistics will not cover the variety of
local circumstances that can be
addressed in a locally defined urban
capacity study.

Given the difficulties of data collection
over a short period of time, it is likely to
under-estimate the potential contribu-
tion from the existing stock of build-
ings.

It is a snapshot only of land supply
which does not take into account the
dynamics of brownfield development.

There are some signs of inconsistencies
with other data sources, for example
the Derelict Land Survey.

There is likely to have been serious
under-counting of small infill sites
which, for example, form a very
significant percentage of the recycled
land potential in London.

Windfall projections of local planning
authorities over the next few years pro-
vide only a very limited basis for con-
sidering land availability over a 25 year
period.

Source: Urban Task Force, 1999.

informal discussion with key industrial sectors, for example the Chemical
Industries Association, indicates substantial ‘latent dereliction’ within their
extensive land holdings. Moreover, as the potential for industrial obsolescence
is further accentuated by the pace of technological change in a globalised econ-
omy, we should perhaps begin to think of ‘dereliction’ as a process to be man-
aged rather than a problem to be solved.
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DERELICT LAND PREVENTION AND THE PLANNING SYSTEM

For environmental planning to be effective in tackling dereliction appropriate
measures need to be in place which can tackle both the underlying stock of
derelict land and the continuing flow of sites into dereliction. Clearing the stock
is considered in the next two sections; here we are concerned with derelict land
prevention. The case for action was clearly set out by the Department of the
Environment in 1994 when specifying research into the problem:

The scale of the derelict land problem and the cost of the DLG programme have
prompted interest in finding mechanisms to prevent dereliction from arising in the first
place. The National Audit Office 1988 report ‘Department of the Environment:
Derelict Land Grant’ found that the closure of major industrial activities other than
mineral operations (e.g. large factories, steel works and chemical plant) could be a
significant cause of dereliction, and questioned the justification that these have to be
restored by the public purse rather than at the owners’ or operators’ expense [Arup
Economics, 1995, 49].

This reflected a new policy emphasis in the Environment White Paper (HMG,
1990), which states firmly that, on the basis of the polluter pays principle, ‘those
causing contamination and dereliction should pay for putting it right. Placing
more responsibility on those who cause damage could reduce the amount of
derelict land more quickly, and make it available for development or other use
to benefit the community’. Selman (1992) has suggested that, in general terms, a
range of mechanisms (see Box 6.10) may be available to the environmental plan-
ner. He argues that we must select from the options available and that the art of
skilful planning ‘lies in the imaginative combination of legal remedies, negotia-
tion, mediation and persuasion’.

In preventing dereliction the approach in the White Paper signals a significant
shift in the existing principles of development rights and opens the way for a
more interventionist approach. Indeed the range of Government options
included consideration of the scope for market-based instruments to discourage
those who currently hold land derelict and vacant for long periods without seek-
ing to recycle it for beneficial uses (HMG 1990, 93). It is in this area that the
strongest form of intervention, compulsory purchase, has been used by the
Development Corporations, not to pre-empt dereliction, but to acquire derelict
land from recalcitrant owners for the purposes of urban regeneration, most
notably through ‘vesting orders’ in the London and Liverpool docklands.

By contrast, less heavy-handed forms of environmental planning have been
remarkably effective in both reducing the stock of derelict land and pre-
empting new dereliction within the minerals industry. The role of the planning
system in England in achieving reclamation of mineral workings has been
reviewed by Simpson (1998). He emphasises the seminal role of the Committee
on Mineral Planning Control (Stevens Committee, 1976), which identified the
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BOX 6.10: Spectrum of community powers over the use of land

Education of landowners: provision of
information and advice

Financial incentives and penalties
(especially taxes and grants)

Restraints on undesirable uses:
Planning consents, site licences etc

Removal of property rights
on the open market

Removal of property rights by compulsion
(compulsory purchase and nationalisation)

Source: after Selman. 1992.

following measures for preventing dereliction and securing an effective after-
use of land:

1.

the need for local authorities to have access to a sufficient number of prop-
erly qualified staff capable of assessing the impact of mineral working,
competent on land restoration and able to agree mineral working and
restoration programmes and to monitor their progress;

amendments to planning law enabling the review of planning conditions
and to improve their enforcement;

the inclusion of strategies for the after-use of areas of development plans;
an increased use of progressive restoration where feasible;

a greater readiness of operators to accept planning for restoration as an
integral part of mineral working; and

empowering planning authorities to impose conditions requiring after
care.

These recommendations were progressively incorporated into law through
the Town and Country (Minerals) Act 1981, the Town and Country Planning
Act 1990, the Planning and Compensation Act 1991 and the Environment Act
1995. This legislation is interpreted and translated into practice through a com-
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prehensive set of Minerals Planning Guidance Notes (MPGs). Since 1974 some
sixty-eight thousand hectares of mineral workings have been restored and the
proportion of sites covered by aftercare conditions has increased from sixteen
per cent in 1988 to thirty-three per cent in 1994 (DOE, 1996d).

The reduction in both the absolute amount and relative quantity of derelic-
tion due to mineral working (see Box 6.7) is due not simply to a progressive
tightening of planning control but to an effective partnership between govern-
ment, local planning authorities, industry and other agencies. This is especially
evident in research and development programmes to improve the effectiveness
of restoration where industry has been a willing partner or research sponsor in
supporting innovation (see for example Environmental Advisory Unit, 1988;
Giles, 1992; Gunn et al., 1997).

Of course problems remain, especially on operations governed by older plan-
ning consents such as those under the Interim Development Order (IDO) in the
period 1943-8. Here the planning conditions may be weak, inappropriate or
almost non-existent. These IDO consents were addressed through the Planning
and Compensation Act 1991 and the Environment Act 1995 extended these pro-
visions to sites granted permission between 1948 and 1982. The requirement to
update permissions is fairly new and it remains to be seen how effective the
legislation will be in achieving effective restoration and avoiding dereliction on
these older consents. However, so far as new operations are concerned it is cur-
rent government policy that unless the operator can demonstrate to the satis-
faction of the mineral planning authority that its proposals will achieve the
successful reclamation of the site, and that appropriate mechanisms are in place
to fund the restoration, then the development should not proceed (DOE, 1996e).

A fundamental reason for the effectiveness of the planning system in pre-empt-
ing minerals dereliction is that development is, by its nature, temporary. A finite
mineral resource means that there is a fixed time horizon for the operation, albeit
in a hard rock quarry this may be more than sixty years. The reason non-mineral
developments have not been more widely subject to rehabilitation conditions is
that such developments have usually been regarded as ‘permanent’ (Arup
Economics and Planning, 1995). Some types of non-minerals development, for
example residential, are indeed unlikely to result in dereliction, but others such as
petro-chemicals, telecommunications and the utilities (with specialist construc-
tion for specific uses) and others which may be vulnerable to changing market
forces, for example superstores, out-of-town shopping complexes and holiday
parks may all contribute to dereliction in the twenty-first century.

In 1992 the Department of the Environment issued a consultation paper
‘Proposals to Prevent Land Becoming Derelict’ (DOE, 1992¢) which basically set
out two options:

(a) Applying restoration conditions to new planning permissions for indus-
trial or commercial use, similar to those routinely attached to mineral
workings;
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(b) Extending local planning authority powers to require owners and occu-
piers of land to reclaim derelict land, for example by building on existing
powers under section 215 of the Town and Country Planning Act 1990.

The proposals were given ‘a lukewarm welcome by local authorities and
amenity bodies, whilst industry was worried that these proposals might add to
their costs and deter new investment’ (Arup Economics and Planning, 1995, 49).
There were also practical problems such as defining when land had become
derelict and specifying an appropriate restoration standard.

Government was, however, sufficiently encouraged by the response to con-
sultation that it commissioned Arup Economics and Planning, in association
with Clark Whitehill Berwin Leighton, to undertake research with a view to:

(a) assessing the effectiveness of the various options for using the planning
system to ensure that restoration takes place, and the costs that they
would impose upon industry; and

(b) advise the Department of the Environment on how any such options
might be implemented.

In responding to the Department’s research brief Arup Economics and
Planning drew an analogy with the Environmental Protection Act which uses
chemical thresholds relating to specified levels of contamination to trigger reme-
dial action; they sought physical criteria to do with the condition of land and
buildings which could be used to trigger action to prevent dereliction. Such
action might be undertaken voluntarily by the site owner in compliance with a
condition, through enforcement action by the local authority against non-
compliance with the condition, or as default action against the state of the site
(Arup Economics and Planning, 1995). A range of potential mechanisms were
identified and tested through structured interviews and case study analysis. The
results of this evaluation are summarised in Box 6.11.

The study concluded that the three options with the most potential to prevent
dereliction and which did not appear to have overriding practical or political
constraints to their implementation were:

—rehabilitation conditions on certain types of activities;
—a new section 215 provision;
—carry-back provisions to provide tax relief on rehabilitation expenditure.

The concept of rehabilitation conditions has been discussed above, and is in
many ways the preferred approach.? The 1990 Town and Country Planning Act
includes default powers® which justify local authority action on grounds of pre-
serving amenity. At the time of the review, these had limited applicability to

2 Arup Economics and Planning preferred the term ‘rehabilitation condition’ for non-minerals
development because ‘restoration condition” has a specific meaning within Sched. 5 to the Town and
Country Planning Act 1990.

3 5.215 of the 1990 Act.
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BOX 6.11: Comparative evaluation of measures to assist derelict land prevention
Rehab. Financial New Tax Tax
Conditions Guarantees LA Relief
Power
Impact v )
Practicality v v 4
Incentive v v
Flexibility v v v v v
Does Not Deter ) v
Investment
No Call on Public v )
Funds
Minimal v v v
Legislative Change

Source: Arup Economics & Planning, 1995.

derelict land prevention but the consultants considered that they could be
strengthened and extended to make them more effective. The ability of mineral
operators to offset restoration expenditure against income provides an incentive
for rehabilitation following completion of operations; an extension to other
industries could help prevent dereliction. Arup Economics and Planning sug-
gested a suite of policy changes which could be implemented in short, medium
or longer timescales (see Box 6.12).

The Government’s response was to publish Environment Circular 02/98
‘Prevention of Dereliction Through the Planning System’ (DETR, 1998c¢). The
Circular encourages local planning authorities to use their section 215 powers
and to serve notices on the owners and occupiers of land in their area if it
appears to them that amenity is being prejudiced by its condition. The govern-
ment strengthened the default powers under section 215 by introducing new
regulations* empowering local planning authorities to recover costs for carrying
out such work. The Circular emphasised the potential for proper use of plan-
ning conditions to pre-empt dereliction, especially for ‘high risk’ development
which is temporary, specialised or located in sensitive areas.

It remains to be seen how effectively the local planning authorities respond
and whether further measures are necessary to stem the flow of derelict land.
The likelihood is that without the minerals sector, the economic drivers in soci-
ety will continue to produce significant areas of derelict land. We must therefore
examine the process of derelict land reclamation beginning with land recycling
for ‘hard’ end-use.

* Town and Country Planning General (Amendment) Regulations 1997 (S.I. 1997, No. 3006).
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BOX 6.12: Recommended policy changes for prevention of dereliction and their asso-
ciated timescales
TIMESCALES
Action/ Short Medium Long
Provision
‘Restoration * Apply more widely Issue planning * Consider
Condition’ to specified guidance cross amending
activities on time- referenced to GDO in
limited permissions Circ 1/85 respect of
Extend scope of utilities
activities to be development
covered
Financial Monitor levels e If default a
Guarantees of default on problem
‘restoration’ consider ways
conditions of introducing
a system of
guarantees
5.215 and ¢ Introduce * Amend legislation
New LA Regulations for to introduce new
Power LAs to put a charge section allowing
on the land to prevention of
recover their costs dereliction as an
under existing s.215 objective for LA
action
Tax * Amend legislation » Consider tax on
Provisions in respect of capital derelict land
allowances and
carry back
provisions

Source: Arup Economics & Planning, 1995.

LAND RECLAMATION TO ‘HARD’ END-USE

Land reclamation for residential, commercial and industrial use has much to
commend it. Land recycling for ‘hard’ end-use may release pressure for devel-
opment on green field sites as well as contributing to urban regeneration by
stimulating development and improving environmental quality. The twin objec-
tives of minimising the use of scarce land resources for development and max-
imising the efficiency with which previously developed land is recycled both
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contribute to the principle of sustainable urban development. Government has
set a target of sixty per cent of additional households in England to be built on
previously developed land, or provided through conversions, by 2008 (DETR,
1998d); it is one of the ‘headline indicators’ for sustainable development
(DETR, 1998e).

By the early 1980s the contribution that land reclamation could make to
urban renewal was clearly recognised; DLG resources were substantially
increased and priority was given to reclaiming land for ‘hard’ end-uses in urban
areas, particularly the inner cities. Environmental improvement schemes con-
tinued to be encouraged where dereliction was extensive since they would help
to make these places more attractive to investors. Grant was also made available
direct to the private sector to enable it to play a greater role. The principal inten-
tion of the programme was to bring the land up to a ‘green field site’ standard.
Grant rates varied being one hundred per cent of eligible costs for local author-
ities and English Estates, and eighty per cent for other applicants, in priority
areas (Assisted Areas and Derelict Land Clearance Areas). Outside these areas
the grant rate was fifty per cent for all applicants, except that in national parks
and ‘areas of outstanding natural beauty’, local authorities could receive grant
at seventy-five per cent. There were claw-back arrangements on disposal of the
land to recover the added value of the site attributable to the DLG aided works.

Government commissioned research on the effectiveness of the DLG pro-
gramme in the mid-1980s (Roger Tym and Partners, 1987). The consultants
found that the environmental and safety objectives of schemes were successfully
met in most cases, but the objectives related to provision of development land
were less so. A third of sites intended for industry or commerce and a fifth of the
sites intended for housing remained vacant for periods in excess of three years
following reclamation. Furthermore, in practice, only twenty-seven per cent of
the twelve thousand, six hundred hectares of land reclaimed and brought back
into beneficial use was to ‘hard’ end-uses (Mabey, 1991), and the South East was
the only English region where reclamation to hard end-use exceeded that to soft
end uses. These findings prompted a review of DLG policy:

The priority given to hard end use reclamation has brought benefits from the private
sector investment which has subsequently been generated. However, dereliction is not
solely confined to inner city areas and the cost of reclaiming land to a hard use stan-
dard is often high. The Government has therefore decided that the priorities of the
DLG Programme should be revised to allow a greater degree of flexibility in project
selection within the context of locally developed reclamation strategies. This will
enable the worst dereliction to be treated first wherever it is found and for it to be
reclaimed for the most appropriate end use (including environmental improvement)
[DOE, 1991d].

This policy statement is important not only because it marked a shift in pri-
orities at the time, but because, despite subsequent changes in agency structure
and grant regime, it is still substantially in force today. The balance between
hard and soft end-use and the key players in land reclamation over the period
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1988-93 are shown in Box 6.13. The effectiveness of land reclamation to hard
end-use has been reviewed for the DoE by Arup Economics and Planning (Arup
Economics and Planning, 1994). They examined one hundred and sixty schemes
completed between 1989 and 1990 and found that, by the time of the study in
1992, forty-eight per cent of the sampled schemes had been fully developed,
nineteen per cent partially developed and thirty-three per cent remained unde-
veloped. A site was less likely to be developed if it was very small (less than half
a hectare), recently reclaimed or in an area of low land values. The principal rea-
son for non development was low demand.

BOX 6.13: Derelict land reclaimed and in use (1988-93) and reclamation agencies
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Source: DOE, 1995b.

Low demand is one of a number of factors which inhibit land recycling for
hard end-use and which will make government targets for re-use of brownfield
land difficult to achieve. They include:

i. the physical and chemical condition of the land demands a significant
development premium in grant aid; £54,000 per hectare was the net cost
of development and £7,128 per residential unit in the aforementioned
study (Arup Economics and Planning, 1994);

ii. land recycling is much more effective in regions with high demand; in the
period 1988-93 new dereliction was being created more rapidly in the
South East than in the North West but, because of differences in demand,
there was a net reduction in the stock of derelict land in the South East
and a further increase in the North West, which already had the largest
stock of any English region;
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iii. the geographical distribution of land within a region may not be con-
ducive to land recycling; a significant proportion of derelict land is in
rural locations (Box 6.14), often with Green Belt status, and derelict land
tends to be concentrated in older industrial areas where social deprivation
is high and the private sector is loathe to invest.

BOX 6.14: Urban versus rural distribution of derelict land

Urban Rural Total
ha 0/0 ha 0/0 ha 0/0
Derelict land 20,479 52 19,121 48 39,600 100
Area justifying 19,759 57 14,807 43 34,566 100

reclamation

Source: DOE, 1995b.

It follows that the recycling of derelict land needs to be considered in the
broader context of regional development and that well focused urban regenera-
tion programmes are required at the local level. The most effective land recy-
cling in local authority programmes was where the scheme formed part of a
wider area-based strategy managed by a well organised local authority team,
often co-ordinating a range of funding sources of which DLG was one (Arup
Economics and Planning, 1994). ‘Other agencies’ played an important role in
reclamation to hard end-use during this period (see Box 6.13), especially the
Development Corporations. Other more flexible public/private partnerships
emerged during the 1980s, such as in the reclamation of Salford Quays
(Struthers, 1997) and Ravenhead Renaissance, St Helens (Ashworth, 1991).

In November 1993 the Government established a new urban regeneration
agency for England—English Partnerships—to spearhead the attack on derelict
and despoiled land. It was to promote the regeneration of areas of need through
the reclamation, development or redevelopment of land (DOE, 1994f). There
was to be a strong emphasis on partnership working and Derelict Land Grant
was subsumed into a new Investment Fund. English Partnerships (EP) devolved
much of its regeneration activity to regional offices and many of these functions,
and the associated grant regimes, have now been taken over by the newly estab-
lished Regional Development Agencies. It will be some time before an objective
judgement can be made about the effects of these administrative changes on the
effectiveness of land recycling and whether EP’s projects have achieved sustain-
able regeneration in the areas on which they are located (PA Consulting, 1999).
In the meantime the Urban Task Force has proposed a series of measures for
reforming the planning process and managing the land supply which, if imple-
mented, may significantly improve the prospects of success (Urban Task Force,
1999). However, the Urban Task Force also recognised that derelict and



136  John Handley

despoiled land has the potential to make an important contribution to urban
environmental quality as a wildlife, landscape and recreational resource:

We also need to promote the idea of the ecologically sensitive city in which humans
recognise that they cohabit with nature. Trees, woodland and other open space are all
important in fostering biodiversity, in enhancing human health and well-being, and in
reducing noise and pollution. We can use some of our previously developed land to
create new areas of green space [Urban Task Force, 1999, 43].

It is to land reclamation for ‘soft’ end-uses that we now turn.

LAND RECLAMATION TO ‘SOFT’ END-USE

Reclamation to ‘soft’ end-uses has always been an important feature of the
derelict land reclamation programme and this received renewed emphasis in the
Derelict Land Grant Advice Note of 1991:

These new priorities will allow a greater level of grant aid to be given to schemes
intended to improve the environment. Schemes for other environmental purposes such
as those designed to improve facilities for public relaxation or recreation, or aimed at
nature conservation will also be supported [DOE, 1991d].

Support was also to be given to ‘historic conservation’ and to tree planting
and woodland establishment in association with the Community Forests.
Historically the DLG Programme for ‘soft” end use had been dominated by agri-
culture and public open space (see Box 6.15).

BOX 6.15: Land reclaimed to soft end uses and in use 198893
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The new priorities reflected research findings which emphasised that schemes
with nature conservation and forestry objectives were not only cheaper to estab-
lish and maintain, especially beyond the woodland establishment phase, but
that they also performed well against a range of benefit criteria including safety,
land-use compatibility, visual benefit, amenity use and nature conservation
value (Land Capability Consultants, 1989).

During the 1990s local authorities were hard pressed to manage traditional
parklands, let alone an expanding estate of ‘public open space’ on reclaimed land
(HCETRAC, 1999). The emphasis in land reclamation schemes for soft end-use
therefore shifted towards working with the grain of natural recovery so as to
maximise biodiversity whilst minimising both capital and revenue costs
(Handley, 1996; Land Use Consultants, 1996). In fact many sites designated for
their nature conservation interest in Unitary Development Plans are also included
in local authority registers of derelict land. The importance of brown field land as
a wildlife habitat and the need to balance competing claims for development and
conservation are recognised by the UK Biodiversity Steering Group (UK Steering
Group Report, 1995). It identifies two key issues in urban areas:

(1) how to ensure that development does not adversely affect environmental
resources, so that where new development must take place, loss of bio-
diversity is avoided, reduced to a practical minimum or reversed; and

(2) how to enhance biodiversity in existing open space and in new develop-
ment.

The way in which environmental planners can contribute to addressing these
issues has been set out very clearly by the Royal Town Planning Institute in its
publication Planning for Biodiversity: A Good Practice Guide (RTPI, 1999b)
and Box (1998) has provided guidance on objective setting for ecological
restoration and habitat creation.

Woodland cover in England and Wales is low by European standards at seven
point two per cent and eleven point six per cent respectively compared with a
European average of twenty-eight per cent. Although Great Britain has doubled
its woodland cover from five per cent in 1920, there is a broad consensus that
this area of woodland is still insufficient. This view stems from the many
benefits that trees and woodland provide. Perry and Handley (2000) reviewed
the potential for woodland on ‘urban and industrial wasteland’ and concluded
that opportunities exist to increase the woodland cover significantly on opera-
tional land, vacant land, derelict land and even contaminated sites. The new
Forest Strategy for England (Forestry Commission, 1998) recognises that
forestry has an important role to play within urban regeneration, especially
through the Community Forest programme. There is of course the potential for
conflict with competing land-uses such as nature conservation. Experience
within the Community Forest projects suggests that, provided good quality sur-
vey information is to hand, conflict can be avoided and, with proper design these
two uses are often complementary (Hodge, 1995).
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When the public was asked what should be done with derelict land (MORI,
1995) it expressed clear preferences. The top six answers were:

—parkland and recreation 28%
—housing and secure accommodation 28%
—play areas and safe play grounds 27 %
—landscaped open space and green areas for walking 18%
—tidy, clean it up, make it look nice 12%
—industrial areas 10%

If this response was unsurprising the answer to a question about who should
have a role of deciding what is to be done with such areas was striking. The
established role of local authorities was recognised here (seventy-three per cent)
but there was marginally stronger support for an input by local people (seventy-
five per cent). Local community organisations were cited by fifty-nine per cent
of respondents. The potential for community involvement in land reclamation
is considered next.

THE POTENTIAL FOR COMMUNITY INVOLVEMENT

The benefits of community involvement have long been recognised:

in particular, local communities must be much more involved from the early planning
stage to the final maintenance stage. In the end it is the needs of the community and
the value of the environment which should guide us [Burt and Bradshaw, 1986, 103].)

However, Kivell (1987) in reviewing land reclamation policy and practice
observed that community involvement has been minimal, and that whilst this
may be understandable on some large and technically complex sites, there are
smaller sites, for example in inner city residential areas, which lend themselves
to a participative approach. All too often land reclamation has been thought of
as a complex technical activity, the legitimate province of the civil engineer and
environmental scientist, and community interests have been marginalised in the
process; so reinforcing feelings of loss, exclusion and resentment (Handley,
1996; Starkings, 1998). Starkings, in a perceptive review, emphasises the impor-
tance of ‘sense of place’ and that places carry subjective meanings for people
living and working in and around them. She points out that, as places evolve and
change, people’s perception alters accordingly. Usually this change in the land-
scape takes place slowly, within a human timescale, but land reclamation has
the power to alter a place beyond recognition in a short period of time.

Social scientists have pointed out that decisions about buildings or the land-
scape are often made by outsiders who do not understand or value them in the
same way as local people. Starkings (1998) adapted a model developed by
Bourassa (1991) which sets up a two by two matrix according to existential and
professional status (see Box 6.16).
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BOX 6.16: The land reclamation community bridged by community development
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Source: Starkings, 1998, adapted from Bourassa, 1991.

The model emphasises that the reclamation community as ‘expert outsider’ is
often well removed from both local residents and the user community. A recla-
mation scheme which seeks to overcome, rather than reinforce, social exclusion
needs to develop a proper awareness of the priorities of these different commu-
nities of interest and preferably engage people in a meaningful way in planning,
implementation and after-care. The case study for testing the model was Bold
Moss, St Helens, a large colliery spoil heap owned and managed by the
Groundwork Trust, an environmental charity. This project is important
because it demonstrates that an ecologically informed and participative
approach to land reclamation can be pursued successfully even on a large and
hostile site (Handley et al., 1998). Starkings concluded that the early work
regarding consultation and participation undertaken by Groundwork at Bold
Moss did help to bridge the gap between insider and outsider, expert and non-
expert communities. However, to sustain this in the longer term representation
for the local community needs to be firmly built into the management structure.
Bold Moss provided the model for a national programme of reclamation pro-
jects, led by Groundwork and funded by the Millennium Commission and oth-
ers, which is currently the subject of a detailed eco-cultural audit. An important
preliminary finding is that where adequate resources are provided for promot-
ing meaningful community involvement within a land reclamation programme,
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and where this begins early and is properly sustained, there can be major
benefits to the reclamation outcome.

CONTAMINATED LAND—A SPECIAL CASE?

Contaminated land differs from derelict land in that it represents an actual or
potential hazard to health or the environment as a result of some previous use.
The land may also be physically damaged but land may become contaminated
without visible damage, for example by atmospheric pollution or groundwater
movement. The UK policy framework is set out in the ‘Framework for
Contaminated Land’ (DOE, 1994¢g); in summary, it seeks to prevent or minimise
future contamination and to control or treat existing contamination. In work-
ing to achieve these objectives a number of principles apply:

—the adoption of a ‘suitable for use” approach in which the standard of reme-
diation is dictated by after-use rather than the absolute standard associated
with a multi-functional solution;

—prioritising action to deal with the most urgent and real problems having
regard to economic constraints on the public and private sectors;

—clarifying the law on the clean-up of contaminated sites, thus enabling a
proper land market to be created.

The perceived scale of the problem depends very much on the definition
employed; the Royal Commission on Environmental Pollution quotes estimates
ranging from fifty thousand to two hundred thousand hectares (RCEP, 1996).
The 1995 Environment Act provides, for the first time in Britain, a statutory
definition of contaminated land:

any land which appears to the local authority in whose area it is situated to be in such
a condition by reason of substances in, on, or under the land that:
a) significant harm is being caused or there is a significant possibility of such harm
being caused; or
b) pollution of controlled waters is being or is likely to be caused.”

Government has taken ‘harm’ to include harm to the health of living organ-
isms (including people), ecological systems and property. For ‘harm’ to exist, or
potentially exist, there must be a pathway linking the contaminant source to a
relevant target. The process of risk assessment on contaminated land therefore
requires consideration of:

—the source of the harm—the contaminants;

—the target or receptor—the subject that can be harmed;

—the pathway—the route by which the target may come into contact with
the contaminants.

5 Now s.78A(2) of the Environmental Protection Act 1990.
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The Environment Act 1995 introduced (as Part IIA into the Environmental
Protection Act 1990) the new regime for contaminated land which covers:

—definition of contaminated land;

—which authority is responsible for regulation;
—serving of remediation notices;

—issuing of remediation declarations;
—definition of a responsible person;
—apportioning liability.

Local authorities are required® to inspect their area, from time to time, to iden-
tify contaminated land and, where necessary to issue remediation notices speci-
fying what action should be taken by the ‘appropriate person’ i.e. the person
deemed to have contaminated the land. If that person cannot be found, then the
‘appropriate person’ is the current owner or occupier. At the heart of the process
is the identification of source/pathway/target relationships, if present, and eval-
uation of any associated hazard. The intention is to provide a science-based
framework for the assessment and remediation of contaminated land which is
complementary to the planning system.

The Interdepartmental Committee on the Redevelopment of Contaminated
Land (ICRCL) has devised a ‘guidelines’- and ‘standards’-based approach sup-
ported by a series of guidance notes that defined tentative trigger concentrations
for various soil contaminants for planned after-uses of differing sensitivity, for
example car parks versus private gardens. Two trigger levels are defined for a
selection of common soil contaminants and a range of proposed uses:

1. the lower threshold trigger value below which the site can be regarded as
uncontaminated. Above this concentration, it may be necessary to carry
out an additional investigation and/or take some form of remedial action;
and

2. the upper action trigger value indicates a value at or above which then the
site can be regarded as contaminated. Above this concentration it is likely

that some form of remedial action will be required or the type of use must
be changed (ICRCL, 1987).

This approach was criticised by, among others, the Royal Commission on
Environmental Pollution (RCEP, 1996) and is to be superseded by new, more
definitive guidance through the Contaminated Land Exposure Assessment
Model (CLEA). These new guidelines have proved difficult to finalise and the
Contaminated Land Regime was enacted” on 1 April 2000 in advance of their
publication (DETR, 2000d).

The risk assessment process is focused on one particular outcome and, as we
have seen, derelict and despoiled land may take on a variety of other attributes

6 1bid., s.78B.
7 Contaminated Land (England) Regulations 2000 (SI 2000, No. 227).
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or values. In developing and implementing contaminated land strategies, local
authorities should take account of other factors such as landscape quality,
wildlife interest and recreational amenity. One alternative approach, piloted
successfully on contaminated land sites from the alkali industry in St Helens
(Wigley, 2000), uses the attribute-based approach to environmental capital
developed for the Countryside Commission and sister agencies by Land Use
Consultants and CAG Consultants (LUC and CAG Consultants, 1997). This
‘New Approach’ to environmental capital recommends public consultation
during the evaluation process; the ‘participative’ dimension will be a major
challenge during implementation of Part II A of the Contaminated Land
Regime. Helpful guidance on communicating understanding of contaminated
land risks has been provided by the Scotland and Northern Ireland Forum for
Environmental Research (SNIFFER, 1999).

A recent survey for the Royal Institute of Chartered Surveyors revealed that
the process of remediating contaminated sites was the most significant adverse
factor for developers in making investment decisions on brown field locations
(University of Ulster, 1998). This was a matter of real concern to the Urban Task
Force. It considered that, with the obvious exception of nuclear waste, the prob-
lem of dealing with contamination was not so much technical as a problem of
finance and/or perceived legal risk (Urban Task Force, 1999). It concluded that:

—most contaminated land is capable of safe remediation using modern
technology at reasonable cost;

—the present barriers to redevelopment are largely to do with the perception
of risk;

—we have to simplify and consolidate the regulatory systems which seek to
protect the environment from the consequences of contamination; and

—we should promote greater standardisation in the way we manage the risks
involved in redeveloping contaminated sites, and thereby promote a better
and consistent understanding of the situation.

Regrettably the delays in implementing Part II A of the Contaminated Land
Regime and the lack of published guidance on CLEA at the time of enactment
have added to the climate of uncertainty. Moreover, the Environmental Health
Departments of local authorities may not be best equipped to deal with the
issues of public confidence which will be generated by the surveys of contami-
nated land (Parkinson et al., 2000). This can only deter land recycling for hard
end-use, especially for residential use and ‘green’ alternatives such as nature
conservation and forestry may have an important part to play. (Perry and
Handley, 2000, 53). Meanwhile, as acknowledged by the Urban Task Force
(1999), our ability to achieve the target of bringing all contaminated land back
into beneficial use by 2030 ‘clearly depends on our ability to prevent new stocks
of contaminated land coming on stream in the years ahead’. Here, by contrast
with derelict land, we can be more optimistic because thresholds for triggering
action can be identified and the new regulatory systems should in principle cap-
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ture those sites which, though still in use, have potential to cause significant
harm in future.

TOWARDS A STRATEGIC APPROACH

The Civic Trust Report (1964) identified derelict and despoiled land as a prob-
lem of similar magnitude to urban air pollution (specifically smoke and sulphur
dioxide) and gross pollution of streams and rivers. Whereas substantial progress
was subsequently made in tackling urban air pollution and in cleaning up the
rivers, the twentieth century closed with a significant backlog of dereliction
remaining, more in the pipeline and an unquantified but severe problem of land
contamination. As Kivell (1987) observed ‘after twenty years of reclamation, the
problem of derelict land remains as large and intractable as ever’. The frame-
work for a more strategic approach involves the integration of policies, plans
and programmes (see Box 6.17). The project appraisal process ensures that pol-
icy considerations are taken on board in developing individual projects and that
these projects are seen to form part of a wider programme (DOE, 1992d). The
process is cyclical, rather than linear, with each round of the programme cycle
being influenced, to some degree, by an evaluation of previous outcomes.

One important advantage of the ‘strategic approach’ is that it can better
accommodate the new policy agenda for sustainable development. The UK
Strategy (HMG, 1999) sets out four inter-linked objectives:

—social progress which recognises the needs of everyone;

—effective protection of the environment;

——prudent use of natural resources; and

—maintenance of high and stable levels of economic growth and employ-
ment.

The creation of English Partnerships was a deliberate attempt to transform
the old Derelict Land Grant system which it inherited from being a passive vehi-
cle for funding local authority land reclamation programmes to being a catalyst
for supporting strategic regeneration (PA Consulting Group, 1999). This
approach has not always been fully embraced by the local authority partners as
made clear in the first stage of the Interim Evaluation:

In some regions applications to English Partnerships’ Land Reclamation Programme
are running at a fairly low level, and this is perceived to be linked to EP’s requirement
to place reclamation work in the context of a strategy. Some LAs have stopped com-
ing forward with poor projects but have not replaced them with well thought-out
plans. Other authorities continue to make poor proposals which are declined funding.
In part this has been put down to the ‘deeply entrenched culture’ of tackling land recla-
mation on a one-off basis which was fostered by DLG [P.A. Consulting, 1998].

Good practice guidance is now emerging on how the principles of sustainable
development can be built into policies, plans and programmes (DETR, 1998f;
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BOX 6.17: The strategic framework for reclamation of derelict and despoiled land

Monitoring & Strategy &
evaluation development

Plan

Implementation & e
Pene N development

2"
‘ Projects F ------ »‘ Programme‘

Project Programme
appraisal formulation

~_

The Strategic Cycle —— 8 >

Iterative PrOCESS ........................... >

Source: Reisen, 1998, adapted from DOE, 1992d.

Urban Task Force, 1999; Llewelyn-Davies, 2000). The 1999 report on English
Partnerships suggests that there is some way to go in moving from an economi-
cally driven model to a more balanced approach in which community involve-
ment and environmental quality are given full weight (PA Consulting, 1999).
This may in part be due to the difficulty of deriving satisfactory output measures
for the more holistic approach; it is the output measures specified by DETR
which all too often drive these programmes. It also reflects the financial stric-
tures on English Partnerships which prevented them from contributing revenue
funding. If projects are to be developed with proper community participation
and sustained effectively in the aftercare period, ways need to be found to pro-
vide appropriate income streams.



Derelict and Despoiled Land—Problems and Potential 145

The problem of long-term management of land at the end of its normal eco-
nomic life is especially daunting; even contaminated land once made safe
requires effective management if it is not recycled. Handley (1996) proposed the
creation of a UK Trust for Derelict Land modelled to some extent on the
National Trust. The concept has been well received by industry, and latterly by
the DETR, and is now the subject of a feasibility study by Groundwork UK and
English Partnerships. In April 1999, the new Regional Development Agencies
(RDAs) took over the regional functions of EP (except in London) and the Rural
Development Commission (RDC), as well as the administration of the SRB
Challenge Funds. A prime task of the RDAs will be to develop and implement a
regional economic strategy in order to boost regional competitiveness and
employment. This could inhibit the moves which EP had set in train towards a
more holistic approach to regeneration, and certainly there will be a greater
diversity of approach. However, there are also advantages, for the regional scale
provides distinct benefits in planning for sustainability (Forman, 1995) and the
RDAs will have the lead role in creating a strategic focus for regional develop-
ment. In particular, RDAs, unlike EP, will be able to provide both revenue and
capital funding which should encourage greater community involvement in
regeneration (PA Consulting, 1999). Already one of the RDAs in North West
England has produced a more rounded regional strategy and instigated a fun-
damental review of land reclamation policy and programmes within its area
(NWDA, 1999).

The incorporation of contaminated land within this framework presents a
particular challenge. The principal responsibilities under Part ITA of EPA 1990
are divided between the local authorities and the Environment Agency (see Box
6.18).

Building effective links between the Contaminated Land Regime and land
regeneration programmes will be especially difficult and Reisen (1998) has
identified the need for better co-operation and communication between the var-
ious parties involved in the redevelopment process on contaminated land. This
will require an operational framework which brings together the work of the
regulators (Environmental Health Departments and Environment Agency) and
the development community, in which Local Planning Authorities have a key
role to play.

CONCLUSION

This chapter has explored the problem of derelict and despoiled land, an issue
which is now firmly embedded in the regional development agenda. For all the
achievements within land reclamation projects and programmes in the latter
part of the twentieth century, there is still a major task ahead. Excellent progress
has been made in providing technical solutions so that land can, in principle, be
recycled for a wide range of uses. The former distinction between ‘hard’ and
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1990

Local Authorities

Duties:

Prepare and publish an inspection strat-
egy

Inspect their areas to identify contami-
nated land

Consult the Agency on pollution of
controlled waters

Ensure remediation of land identified as

BOX 6.18: Key responsibilities under Part IIA of the Environmental Protection Act,

Environment Agency

Duties:

Provide information to local authorities
on land contamination

Ensure remediation of Special Sites
Maintain Public Register of Regulatory
Action for Special Sites

Prepare a national report on the state of
contaminated land

contaminated land

Transfer Special Sites to the Agency

Maintain Public Register of Regulatory

Action
Powers:
Provide advice to local authorities on
identifying and dealing with pollution
of controlled waters
Provide advice to local authorities on
the remediation of contaminated land
(non Special Sites)

Source: personal communications with Environment Agency.

‘soft’ end-use has been superseded within current funding regimes where the
two approaches are seen to be mutually compatible within an integrated regen-
eration programme. The strategic approach to land reclamation will encourage
a more holistic approach in which community benefit and environmental qual-
ity are given more equal weight within economic development. New legislative
instruments are to hand, new administrative frameworks are in place. It remains
to be seen whether this will provide the climate for action called for by Kivell
(1987) under which inner city and other derelict areas would be speedily treated
and recycled, ‘not simply as a once and for all solution, but as part of a long term
strategy for the management of urban change’.
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MINISTER:

EA ADVISOR:

MINISTER:

EA ADVISOR:

MINISTER:

EA ADVISOR:

Yes, Minister (with the green portfolio)

Do we really need environmental assessment—isn’t it
just pandering to the green lobby?

Yes, Minister, we really do need EA.

EA works. The environment has often been protected
from degradation because projects have been refused
(for example, the Mersey Barrage) or adverse effects
mitigated (for example, noise from Manchester’s second
runway) as a result of EA.

As HM Government’s policies deliver a more prosper-
ous country, as they surely will, the electorate will
inevitably demand higher environmental standards.
Your own constituents believe the environment is worth
protecting; you told them that when you were cam-

paigning.

But isn’t EA just another example of European over-reg-
ulation?

Minister! The Directive on EA applies right across the
European Union—to which the Government has said it
is firmly committed!

That means that the rest of the EU will have to come up
to our high EA standards. Implementing EA effectively
will help to remove the unjust slur that Britain is ‘the
dirty man of Europe’. The Prime Minister would love to
lose that!

Doesn’t EA cost too much and take too long?

No, Minister. EA is very cost-effective.
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MINISTER:

MINISTER:

MINISTER:

EA ADVISOR:

EA ADVISOR:

EA ADVISOR:

The cost of EA is only a tiny proportion of the cost of the
project. EA helps to generate employment in high-tech
environmental consultancy, one of our growing export
sectors.

EA may add a bit of time prior to approval but it saves
time and public expenditure on later amelioration mea-
sures. Think of what the country could have saved on, for
example, contaminated land remediation if we had had
EA, Minister.

If EA is so good, can we get rid of some of the other envi-
ronmental regulations?

That would be courageous, Minister!

EA is a way of bringing all the relevant environmental
information together, often with economic and social fac-
tors, so you can take a properly informed view before per-
mission is granted.

For example, if you give permission for that new toxic
waste incinerator in the Leader of the Opposition’s con-
stituency, you’d want to know that there were strong on-
going rules about preventing water contamination,
poisoning the air and stopping people losing sleep because
of noise, wouldn’t you? Wouldn’t you, Minister?

That’s a really difficult decision; will EA make it for me?
Unfortunately not, Minister.

Although EA has been described as ‘the theft of political
decision-making by technical experts’, it merely informs
decisions but doesn’t take them for you. Ultimately you
have to make your own mind up.

Your predecessor sometimes ignored EA. Do you remem-
ber when all those green protestors tied themselves in
trees, got themselves on TV and embarrassed him? You
wouldn’t want that to happen to you, would you,
Minister?

Hmm! So will the public accept my decision more readily
if the EA has been taken into account?

Yes, Minister.

Generally, most people will accept unpopular decisions if
they feel that they’ve been consulted, their opinions have
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been listened to, and their suggestions have been taken
into account. EA does that. Not everyone, of course, but
enough of the electors.

If you don’t appear to have taken the EA into account, the
green protestors will take you to court and, worse, say
wounding things about you on TV. And if there’s no EA
at all, people could call you an environmental vandal,
Minister.

I’m not prepared to read more than a page on any deci-
sion! Those long boring environmental statements can’t
possibly affect recommendations to politicians, can they?

Yes, Minister, they can.

Those academic chaps at Manchester did some research
into that. They found that few ‘yes’s’ became ‘no’s’ or vice
versa as a result of EA.

However, they did find that projects were better designed
initially, that planners felt much more certain about the
wisdom of their recommendations, that better quality
projects ensued and that conditions on operation were
more effective.

That means, Minister, that you can be more confident
when you make your announcement about the toxic waste
incinerator and any conditions you put on it.

I'see. But surely there won’t have to be EA on that business
park I promised my constituents?

I’m afraid so, Minister, if it exceeds the screening thresh-

olds.

Screening ensures that all projects with certain effects are
examined. You wouldn’t want people to say you were
exempting your favourite project, would you Minister?

And the EA will result in a much greener business park.
Think of your speech when you open it, Minister!

But won’t some of those green protestors raise a new
issue—like a rare bird seen on a dark night—to try to stop
the park?

Not if you scope the project, Minister.

Scoping makes sure that everyone gets the chance to say




150 Christopher Wood

MINISTER:

MINISTER:

MINISTER:

MINISTER:

EA ADVISOR:

EA ADVISOR:

EA ADVISOR:

their piece early on. If there is a rare bird, the business
park design might need to be modified to preserve its habi-
tat; if there isn’t, the issue can be dismissed in good time.

Look at those electricity pylons in Northumberland—they
put the cables underground when scoping revealed that
overhead lines would have interfered with a migration
route and would have killed many birds.

If the proponent writes the ES, isn’t it bound to be biased?
You might think that, Minister, but I beg to differ.

Proper review and public scrutiny are the essential safe-
guards. Gradually, poor consultants lose their reputation
and wise proponents only hire good consultants.

By the way, Minister, with this toxic waste incinerator due
for decision, could you kindly return those two EA staff
that you transferred to your political office, to make sure
the review of the environmental statement is full and fair?

Aren’t the proponent’s promises in the ES just so many
fine words?

Like those of some politicians, Minister?

The words in the ES are hostages with which you can hold
the developer to ransom.

Look at the incredibly tight conditions that were put on
the fish flow arrangements on the River Bollin at Man-
chester Airport. That’s why I need those two staff back,
Minister, so that the promises in the ES can be translated
into a watertight environmental management plan.

Won’t this new strategic environmental assessment make
project EA redundant?

No, Minister.

There will always be difficult project decisions to make,
but they will be much easier, much better informed, if
there’s been an EA of the plan or policy first.

In the toxic waste incinerator case, a strategic EA of either
the land use plan or the waste disposal strategy would
make your decision less difficult, Minister.

If I say ‘no’, the waste disposal industry will say I’'m shirk-
ing my responsibilities but, if I say ‘yes’, the Leader of the
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Opposition will accuse me of vindictiveness and abuse
of power, won’t he?

EA ADVISOR: You may very well think that, Minister, but I couldn’t
possibly comment.

If I might make so bold, Minister, have you considered
setting up a special expert review commission to exam-
ine the strategic environmental aspects of this toxic
waste incinerator?

I’d need a budget for the secretariat, please Minister.
Also, ’'m afraid that you’ll need to find an appropriate
expert to head the commission—perhaps an old chum
from the Bar, Minister?

By the time the commission has reported, the Prime
Minister, in his wisdom, might have promoted you, and
someone else would have to make this ticklish decision,
Minister.

INTRODUCTION

This imaginary exchange between a new Minister and his Civil Service advisor
illustrates many of the popular misconceptions about environmental assess-
ment, which this chapter seeks to clarify. Environmental assessment (EA) is the
evaluation of the effects likely to arise from a project (or other action)
significantly affecting the natural and man-made environment. The EA of pro-
jects is generally referred to as environmental impact assessment (EIA) and the
EA of programmes, plans and policies as strategic environmental assessment
(SEA) or, in the UK, environmental appraisal. Consultation and participation
are integral to this evaluation. EA is a systematic and integrative process, first
developed in the United States in 1970, for considering possible impacts, and
reporting them, prior to a decision being taken on whether or not a proposal
should be given approval to proceed.

This chapter begins with an overview of the British EIA system. There follows
an evaluation of its strengths and weaknesses. The various stages and aspects of
the EA system are analysed against a set of fourteen evaluation criteria in the
main part of the chapter. Finally, conclusions are drawn.
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EA IN BRITAIN: AN OVERVIEW

In response to the growing interest in EIA world-wide, the UK Government
guardedly announced that it favoured the limited use of EIA in 1978. There was
no hint, however, of implementing any legislative changes to encourage its use.
As the various drafts of the European Commission’s original directive on EIA
began to appear in the late 1970’s, the Government, while rejecting the idea of
any mandatory EIA system, continued to endorse the principle that EIA was a
useful element in the planning process for considering large and significant pro-
posals. Meanwhile, considerable experience of the use of non-mandatory EIA
was being gained in Britain (Wood, 1995).

As a result of intensive negotiation in Brussels, major concessions limiting
both the coverage of an EIA report and the range of projects to be subject to
mandatory EIA were felt to reduce the ramifications of EIA to the point where
the British environment minister could accept the Directive (Sheate, 1996;
Wood, 1995; Bond, 1997). The Directive,' adopted in 1985, came into effect in
July 1988. The Planning Regulations? and a circular implementing the Directive
were published on 15 July 1988. It is significant that the Department of the
Environment (DOE) adopted the term ‘environmental assessment’ rather than
the US ‘environmental impact assessment’, given its earlier opposition to a for-
mal ETA system. Whether it took the term from the name of the US preliminary
(screening) document or from the Canadian name for EIA is a matter of conjec-
ture. Further regulations? relating to projects authorised under consent systems
other than the town and country planning legislation were promulgated subse-
quently. Various minor amendments to the Planning Regulations were later
made to extend the range of projects subject to EIA and to rectify anomalies in
the implementation of the original Directive.

Once it became apparent that an amended version* of the Directive was going
to be adopted (as it was in 1997) the renamed Department of the Environment,
Transport and the Regions (DETR) commissioned research on alternative
approaches to meeting the anticipated screening requirements and issued a con-
sultation paper. This paper contained the most unequivocal endorsement of EIA
to date:

The Government wholly endorses the use of the EA process to ensure that the likely
significant effects of development projects are fully assessed and taken into account in
deciding whether the projects may proceed [DETR, 1997d, para. 18].

! Directive 85/337/EEC [1985] O] L175/40.

2 Town and Country Planning (Assessment of Environmental Effects) Regulations 1988 (SI 1988,
No.1199).

3 E.g., Environmental Assessment (Afforestation) Regulations 1988 (SI 1988, No. 1207).

4 Directive 97/11/EC [1997] O] L73/5.
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Following further consultation, the Planning Regulations® implementing the
amended Directive came into force on 12 March 1999, accompanied by a circu-
lar (DETR, 1999a). Interestingly, the new Planning Regulations and Circular
refer throughout to EIA, rather than to environmental assessment, bringing
British usage closer to European and accepted international terminology. The
1999 Regulations relate to projects requiring planning permission and imple-
ment the provisions of the amended European Directive almost to the letter.
Like their predecessors, the 1999 Regulations apply to two separate lists of pro-
jects, based on Annexes I and II to the (amended) Directive. But these lists now
cover a wider range of projects than the previous regulations. In particular,
Schedule 2 contains screening thresholds and criteria not specified in the
Directive for each category of development. The Planning and Compensation
Act 1991 enables® the Secretary of State to require the EIA of planning projects
other than those listed in the European Directive. This power was used in the
1999 Regulations to include motorway service stations, sports stadia, leisure
centres and golf courses, which are not listed in Annex II to the amended
Directive.

The 1999 Regulations contain provisions for local planning authorities
(LPAs) to give a formal ‘screening opinion’ that EIA is required where they are
requested to do so by developers. They must also notify developers that EIA is
required where a planning application is submitted without an ‘environmental
statement’ (ES). In either event, the Regulations permit the developer to appeal
to the Secretary of State for a ‘screening direction’ that EIA is or is not required.
As a result of the amendments to the original Directive, a developer may request
a formal ‘scoping opinion’ from the LPA or, where the LPA fails to provide one,
a ‘scoping direction’ from the Secretary of State, regarding the information to be
included in an ES. Another important requirement introduced to implement the
amended Directive relates to the treatment of alternatives in the ES.

Certain statutory consultees (including the Environment Agency) are
required to provide the developer with information should it be requested. The
Regulations also set down the nature of prescribed consultation and publication
arrangements and extend the amount of time available to LPAs to reach a deci-
sion on planning applications involving EIA.

Part II of Schedule 4 contains a list of the mandatory information required by
Article 5 of the amended Directive and Part I replicates Annex IV of the
amended Directive. An environmental statement is defined by reference to
Schedule 4. It must include the information referred to in Part IT and:

such of the information referred to in Part L. . . as is reasonably required to assess the
environmental effects of the development and which the applicant can, having regard

5 Town and Country Planning (Environmental Impact Assessment) (England and Wales)
Regulations 1999 (SI 1999, No. 293).
6 S.15, which inserted s.71A into the Town and Country Planning Act 1990.
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in particular to current knowledge and methods of assessment, reasonably be required
to compile. . .7

This is a formulation which follows the wording of the amended Directive
closely and which should avoid many disagreements about whether the content
requirements for ESs accurately reflect those of the Directive.

The ‘environmental information’ which must be considered in reaching a
decision consists of the ES, together with any further information and the rep-
resentations of consultees and members of the public about the impacts of the
development. A further new requirement of the 1999 Planning Regulations is
that the reasons for the decisions to grant or to refuse planning permission in
cases involving EIA must be stated. An outline of the main steps in the EIA
process for planning decisions is shown in Box 7.1.

Advice on procedures and on the implementation of the EIA Planning
Regulations in England and Wales is presented in Circular 2/99 (DETR,
1999a) and in a comprehensive guide to EIA procedures (DETR, 2000h)
which updated earlier guidance (DOE, 1989). The circular provides
clear guidance on the operation of the procedures as well as the detailed
indicative criteria and thresholds to be used by LPAs in reaching a judge-
ment about whether EIA is to be required for Schedule 2 (Annex II) projects.
The criteria and thresholds (and the other advice contained in the Circular)
can therefore be changed easily and, in any event, do not have regulatory
force. However, the Regulations provide a right of appeal against an LPA
determination that EIA is required. Normal town planning appeal provisions
against negative planning decisions also apply and the Secretary of State can
call applications in for determination by central government. There is there-
fore relatively little discretion left to LPAs in determining whether or not the
Regulations apply to particular applications.

Certain types of projects listed in Annex I and Annex II to the European
Directive are authorised outside the British planning system. Accordingly, it was
necessary to adopt additional regulations. The arrangements relating to these
other regulations are broadly similar. Those® relating to highways, for example,
require the Secretary of State for the Environment, Transport and the Regions
to publish an ES for the preferred route at the time when draft orders are pub-
lished. Others® require the EIA of afforestation projects in any case where, in the
opinion of the Forestry Commission, the project is likely to have significant
environmental effects. Various regulations relating to land drainage works,
ports and harbours, offshore salmon farming, decommissioning of nuclear reac-
tors, power stations, pipelines and new railways had either come into force in
mid-2000 or were expected shortly to do so. Arrangements for the provision of

7 Above n.5, Art. 2(1).

8 Highways (Assessment of Environmental Effects) Regulations 1999 (SI 1999, No. 369).

2 Environmental Impact Assessment (Forestry) (England and Wales) Regulations 1999 (SI 1999,
No. 2228).
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BOX 7.1: Main steps in the EIA process for UK planning decisions

ALTERNATIVES/DESIGN ’ Project initiated ‘
iiiiiiiiiiiiiii #iiiiiiiiiii,
’ v

’ Schedule 2 project ‘

SCREENING Schedu"f 1 ! Other proposal
rojec
pro) Application of
indicative criteria, thresholds

\L EIA not

4% EIA required ‘ required

! Proponent may !

SCOPING | _ requestscoping |
EIA REPORT ’ Proponent prepares ES ‘
PREPARATION 4'
’ Public review ‘
REVIEW l
| Proponent submits |
_ _ _further information |
LPA evaluates ES,
comments received
DECISION-MAKING i
LPA makes decision
MONITORING " Monitoring !

- — —: optional step
ES: environmental statement
LPA: local planning authority

ESs with private and hybrid Parliamentary bills have also been made in the

United Kingdom (Glasson et al., 1999).

Of about three thousand ESs prepared between 1988 and April 1998 in the UK,
over two and a half thousand were produced under the various planning regula-
tions (Wood and Bellanger, 1998). Less than 10 per cent of ESs related to projects
falling within Annex I to the European Directive. Most ESs related to Annex 11
infrastructure, waste disposal, energy and extractive industry projects (Box 7.2).
Most LPAs have received at least one ES but the county councils (in England) have

received many more ESs than the districts and unitary authorities.



156 Christopher Wood

BOX 7.2: UK environmental statements July 1988—April 1998

Type of project

LeisureCther
6% . 1%

Road

Urban/Retail
13%

Water 4%

Agricultural/Food
4%

Industrial

5%

] Transport
Extraction Infrastructure
14% 5%

Energy
13%

Source: Wood and Bellanger. 1998.

DETR has published advice both on the preparation of ESs (DOE, 1995¢) and
on reviewing and dealing with ESs (DOE, 1994h). Other guidance has been pub-
lished by various national bodies, and by Essex County Council (2000).
Commentaries have been published by Sheate (1996) and Glasson et al. (1999).
Numerous EIA training activities have also been arranged by professional bod-
ies and by universities, several of which have been supported by speakers from
DETR. The UK has several successful established masters programmes in EA.

There has been considerable research interest in the implementation of EIA in
the UK. Apart from work funded by research councils and undertaken by uni-
versity researchers, DOE commissioned an early monitoring study on the oper-
ation of the EIA system (DOE, 1991e), work on the evaluation of ESs (DOE,
1994i), on the preparation of ESs (DOE, 1995c¢), on the quality of ESs (DOE,
1996f) and on the role of mitigation in EIA (DETR, 1997f). In addition, the
European Commission has funded research into the British EIA system as part
of larger studies.

There is no formal requirement for the strategic environmental assessment
of policies, plans and programmes in the UK. In accordance with the
Government’s avowed intention to put ‘sustainable development at the heart of
every Government Department’s work” (HMG, 1999) a brief guide to the incor-
poration of environmental considerations into policy appraisal (environmental
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appraisal) was published in 1998 (DETR, 1998g). In addition the Government
has commissioned research into methods of environmental appraisal (DETR,
1998h). Therivel (1998) reported that, notwithstanding the absence of regula-
tory requirement, numerous environmental appraisals of development plans
and a number of SEAs of European Structural Fund applications, and of water
and other sectoral programmes, had been undertaken.

EVALUATION OF THE EIA SYSTEM

Many sets of principles, objectives and criteria have been advanced in the past
to establish what constitutes effective EIA. The evaluation criteria used here to
assess the extent to which the EIA system accords with recognised international
good practice are those put forward by Wood (1995). These are derived from an
analysis of the stages of the EIA process, including consideration of alternatives
in project design, screening, scoping, report preparation, review, decision-
making, monitoring of project impacts, mitigation of impacts and consultation
and participation. There are additional criteria relating to the legal basis of the
EIA system, its coverage, EIA system monitoring, the costs and benefits of EIA
and SEA (Box 7.1). The performance of the EIA system is now judged against
each criterion in turn.

1. Legal basis

The Planning Regulations'® provide the legal basis for each of the steps shown
in Box 7.1, including scoping should the developer request it. Not only are all
the main steps covered by the Regulations but time limits are specified for each
of them. However, no mention is made in the Regulations of monitoring.

Although EIA in the United Kingdom is largely integrated into the town and
country planning system, the requirements are clearly distinct from those for
normal planning applications, for example, in relation to timescales. The degree
of discretion provided by the Regulations (which mirrors that in the existing
land use planning system) appears to be broadly acceptable to most of the main
participants. While there is no third party right of administrative appeal in the
British planning system, access to the courts is possible where the EIA require-
ments have not been properly discharged. In practice, there have been only two
or three such cases each year. Several of these have been influential: it is now
possible to cite a number of cases in which LPAs have been adjudged to be at
fault in not requiring EIA or in accepting inadequate ESs (see Chapter One
above).

Circular 2/99 (DETR, 1999a) and government guidance (DOE, 1994h,
1995¢; DETR, 2000h) together provide detailed guidance on the operation of

10 Above n.5.
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the procedures. The Regulations contain descriptions of developments and
both indicative criteria and de minimis (or exclusion) thresholds to be used by
LPAs in reaching a judgement about whether EIA is or could be required for
Schedule 2 projects. Further explanation, together with advisory criteria and
thresholds for Schedule 2 projects, is contained in the advisory Circular. It is
apparent that the Regulations and accompanying guidance contain provisions
which clearly and specifically define the basis of the EIA system integrated into
British planning procedures.

2. Coverage

EIA applies to the various projects listed in the amended European Directive on
EIA, subject to the use of screening criteria, no matter under which legislation
they fall. This list is lengthy and more comprehensive than that in the original
Directive. The EIA system, then, is not confined to projects approved under the
town and country planning procedures. The 1999 Planning Regulations,
together with the other project approval systems into which EIA requirements
have been integrated, consolidated all the previous regulations and provide for
the assessment of most types of project.

Nearly all types of public and private project are thus subject to assessment.
However, whether a particular project is assessed depends upon the screening
criteria and thresholds which apply to the project type. It also depends on the
application of those criteria by LPAs and by other competent authorities.
Practice is varied.

As in the Directive, the Regulations refer to aspects of the physical environ-
ment: ‘population, fauna, flora, soil, water, air, climatic factors, material assets,
including the architectural and archaeological heritage, landscape, and the
inter-relationship between [these] factors’.!! Social and economic impacts are
not explicitly included in these factors. It is, however, open to LPAs to consider
these matters in reaching a planning decision if they choose to do so. The
definition of effects adopted in Britain should include ‘direct effects and any
indirect, secondary, cumulative, short, medium, and long-term, permanent and
temporary, positive and negative effects’ where this can be ‘reasonably
required’.’> The coverage of environmentally significant types of projects
requiring planning permission is thus, in principle, comprehensive, and, under
the new Regulations, considerably improved, but some discretion relating to the
coverage of certain types of environmental impacts remains.

" Above n.5, Sched. 4, Part I, para. 3.
12 Above n.5, Sched. 4, Part I, para. 4.
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3. Alternatives

While the consideration of alternatives is still not a mandatory requirement, the
amended Regulations state that an ES must include ‘an outline of the main alter-
natives studied by the applicant or appellant and an indication of the main rea-
sons for his choice, taking into account the environmental effects’.!3

The Circular makes it clear that, while the Directive and the Regulations do
not expressly require the developer to study alternatives, the ES must record any
alternatives which are considered. Proponents have been urged to consider
strategic alternatives (for example, alternative processes and locations) early
enough for them to be considered as feasible options (DETR, 19971, 49).

The lack of regulatory weight given to the treatment of the environmental
impacts of alternatives has been reflected in practice. A review of 100 ESs found
that in 20 cases, no alternative sites, routes or processes were presented, and that
in a further 13 cases, alternatives were considered, but without any environ-
mental criteria being applied (DETR, 1997f). Encouragingly, in thirty-four per
cent of the ESs ‘it was evident that environmental criteria had had some
influence in the selection of the site, route or process’ (DETR, 19971, para. 3.30).
The introduction of the requirement to report the alternatives considered in the
ES should lead to further improvements in practice.

4. Screening

For Schedule 1 projects (for example, oil refineries and waste water treatment
plants), for which environmental impact assessment is mandatory, it is normally
clear from the thresholds whether a particular project requires EIA. For the
longer list of Schedule 2 projects (such as quarries, urban developments and golf
courses), whether a project will require EIA depends on the likely significance of
its environmental effects. These, in turn, will depend on the characteristics of
the development, the environmental sensitivity of the location, and the charac-
teristics of the potential impact (DETR, 1999a).

In essence, if the Schedule 2 development is a major development of more
than local importance, which exceeds an exclusive threshold, it is considered to
be a potential ‘EIA development’, i.e. one for which EIA may be required. If the
development does not meet the indicative criteria and thresholds listed in Annex
A of the Circular (DETR, 1999a), EIA is unlikely to be required. All develop-
ments in sensitive areas (national parks, national nature reserves, etc.—see
DETR, 1999a, Annex B) are potentially subject to EIA and must be screened.
Finally, a limited number of developments (usually involving emissions which
are potentially hazardous or damaging) may be subject to EIA because of the
nature of their impacts (DETR, 1999a, para. 41).

13 Above n.5, Sched. 4, Part II, para. 4.
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The EIA system is binary: either a project is subject to EIA or it is not. There
is no provision for ‘simplified’ EIA, though, inevitably, the ESs for certain pro-
jects (especially those with potentially complex impacts such as toxic waste
incinerators) tend to present a much fuller treatment than those for others (for
example, afforestation projects). The vast majority of developments which fall
to be approved by LPAs within the town and country planning system are minor
and therefore not subject to EIA.

LPAs are generally responsible for screening decisions in the first instance,
following the approach set down in the Circular and are required to reach, and
record, a formal ‘screening opinion’ for all Schedule 2 developments unaccom-
panied by an ES. A formal opinion of this kind may be requested by the propo-
nent, in which case the LPA may, ‘exceptionally’ (DETR, 1999a), refer to the
statutory consultees for advice. If the LPA, on receipt of this information, or of
a planning application unaccompanied by an ES, determines that an ES is
required, there is provision for the developer to appeal to the Secretary of State
for the Environment against this screening decision.

It appears that planning officers with greater experience of EIA are more
likely to request an ES than less experienced planners—a small minority of
whom may try to avoid EIA altogether (Weston, 2000). About fifty-five per cent
of developers asked LPAs if an ES would be required, nineteen per cent submit-
ted an ES without prior consultation and twenty-three per cent only provided an
ES later, when requested to do so. The most important screening criteria in
deciding whether to request an ES were the nature of the project and its prox-
imity to a sensitive environmental receptor. The Secretary of State has been issu-
ing about twelve directions a year, just under half requiring EIA with a small
majority ruling that no EIA was necessary (Weston, 2000).

Screening practice has not always been effective but has improved over the
years (Wood, 1995). The 1999 Regulations and Circular provide clearer criteria
and thresholds, which should improve practice further.

5. Scoping

There is no requirement in the United Kingdom for the proponent to consult the
LPA prior to submission of the ES, or to undertake any form of scoping.
However, the 1999 Regulations allow a developer to request a formal pre-appli-
cation ‘scoping opinion’ from the LPA. The LPA is under a statutory require-
ment to consult the various EIA statutory consultees and to provide an opinion
within five weeks; where it fails to do so, the developer may apply to the
Secretary of State for a ‘scoping direction’ instead. These provisions codify
previous Government advice, since DETR has consistently advised developers
to consult LPAs about the coverage of ESs (DOE, 1995¢; DETR, 2000h).
Consultation of statutory consultees and, in some instances, of the public dur-
ing scoping has also been recommended (DETR, 2000h, para 39).
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The statutory minimum content of an ES consists of a description of the
development, a description of mitigation measures, the data necessary to iden-
tify and assess the main effects, an outline of the main alternatives considered
and a non-technical summary. Further information, describing the environment
and the likely significant effects, is to be included to the extent that is reasonably
required for the effects to be assessed.'* The Circular (DETR, 1999a) recom-
mends these topics, together with other information in the Circular, as a start-
ing point (see also DOE, 1989, Appendix 4; DOE, 1995c¢).

Weston (2000) found that two thirds of LPAs reported that developers con-
sulted them in all the EIA cases they dealt with and that another quarter of LPAs
were consulted in seventy-five per cent of the EIA cases they dealt with. The
scoping methods used by a sample of thirty-three consultancies centred on con-
sultation with the LPA and other consultees, on previous experience and on pro-
fessional judgement. Jones et al. (1998) found that the public (mainly in the form
of major public interest and local action groups) was involved in scoping in
about forty per cent of cases but influenced the ES content in only a proportion
of these.

It is clear that informal scoping arrangements between the developer/consul-
tant and the LPA and, to a lesser extent, with consultees are working reasonably
well and that the amended Regulations should codify existing practice.
However, it is also clear that public involvement in scoping is less satisfactory.

6. ES preparation

While the developer is responsible for the content of the ES finally submitted and
for the assessment methods employed, the Regulations enable the developer to
collect relevant existing information from the statutory consultees (for example,
English Nature) who are under a duty to provide it. Where a local planning
authority is informed in writing that an ES is in preparation, it must notify the
statutory consultees so that they can be ready to provide the developer with
information if requested to do so.

Developers and their consultants approach the statutory consultees in the
vast majority of cases. On the basis of forty case studies, Jones et al. (1998)
reported that the consultations, which took place in over ninety per cent of
cases, often consisted of requests for information concerning, for example,
statutory designations. The proportion of EIAs in which information is sought
appeared to have increased. In a study of a sample of forty submitted ESs,
eighty-five per cent were prepared with assistance from outside consultants, an
increase over earlier years (Jones et al., 1998). There is a discernible trend for
certain clients to demand that their consultants utilise an independent panel to
verify the quality of ESs before finalisation. While the guide to the preparation

14 Above n.5, Sched. 4.
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of ESs (DOE, 1995c¢) provides general guidance about the outline structure and
content of any ES, there remains amongst developers and consultants a sense of
inadequate guidance on ES structure, methods and techniques (Jones et al.,
1998).

In summary, ESs have to meet limited content requirements but there are no
formal checks to prevent the release of inadequate EIA reports. In practice,
checks on content and adequacy are made at the review stage.

7. ES review

There is a requirement for the ES to be made available for consultative and
public review. The LPA review of the EIA report is normally in two stages.
The first stage is an early evaluation of the ES to see whether more informa-
tion should be requested and the second is a fuller review once the results of
consultation and participation have been received. The responses from consul-
tees and public participants, together with the LPA’s own review, are usually
open to public inspection. Government guidance on the review of ESs has been
published, providing a framework for reviewing the content of an ES and
advice on evaluating the treatment of individual environmental effects (DOE,
1994h). A planning application accompanied by an ES must be advertised and
copies of the ES must be made available to the public for inspection and to a
set of statutory consultees.

Notwithstanding the availability of review guidance, LPAs review ESs with-
out the benefit of formal review criteria beyond Schedule 4 to the Planning
Regulations or of any specialised review body. Where they undertook their own
reviews, the LPAs studied by Jones et al. (1998) relied on the Regulations in a
quarter of cases, on consultations in two fifths of cases and on combinations of
consultation and the use of guidance documentation in a quarter of cases.
Kreuser and Hammersley (1999) confirmed that LPAs are very dependent on
consultees for comment on ESs. The LPA may commission consultants or the
independent Institute of Environmental Management and Assessment to review
the ES. A study of forty ESs showed that nearly a quarter had been reviewed by
external consultancies (Jones et al., 1998; see also Glasson et al., 1999, 233). As
a result of its own review and the responses from statutory consultees and the
public, LPAs may request further information (for example, on how certain
objections are to be overcome). However, DETR (1999a, para. 111) has indi-
cated that this power should be used sparingly. In practice, LPAs appear to
request additional information in about two thirds of EIA cases (Glasson et al.,
1999, 233).

The quality of ESs has improved over the years. DOE (1996f) reported that
sixty per cent of post-1991 ESs were satisfactory, compared with thirty-six per
cent of pre-1991 ESs (Box 7.3). DOE (1996f) reported that statutory consultees
felt that the quality of ESs was improving, though was still wanting. Although



Environmental Assessment 163

BOX 7.3: Quality of pre-1991 and post-1991 UK environmental statements
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these findings suggest progress, there remains considerable scope for improve-
ments in ES quality (Jones et al., 1998).

8. Decision-making

LPAs are required to have regard to the ‘environmental information’ (the ES and
the various submissions by statutory consultees and the public) before making
their decisions. It is mandatory'® that the LPA state in writing that the environ-
mental information has been taken into account in reaching the decision. The
planning decision must be publicised in a local newspaper. In addition, the deci-
sion, the conditions attached to it, and the reasons for the decision, whether the
application is refused or approved, must be published in the planning register
that every LPA is required to maintain. Where permission is granted, the main
mitigation measures must be listed.

15 Above n.5, reg. 3(2).
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Guidance on decision-making involving EIA has been issued to LPAs in the
United Kingdom (DOE, 1994h). LPAs must first balance the relative merits of
different environmental topics. Secondly, LPAs must draw together environ-
mental, economic and social factors in reaching their decisions (DOE, 1994h,
para. 7.10). In a study of forty cases where an ES had been submitted, nearly
two-thirds of the planning officers involved had found the ES (and especially the
consultations on it) to be useful in helping them to reach the recommendations
in their reports to planning committees, which were nearly always accepted by
the planning committees. Planning committees were believed to give consider-
able weight to the contents of the ES in reaching their decisions in about one
third of cases. However, the EIA was thought to have led to a reversal of the
final decision in only one case. As Read (1997, 991) has stated:

So often the fate of EIA cases depends on judgements that do not have a technical
basis. It is the political process that has to complete a planning authority’s review.

Environmental conditions were imposed by LPAs in all the cases where plan-
ning permission was granted and many of these arose from the EIA process
(Wood and Jones, 1997).

These results are reflected in the outcome of a study (Jones and Wood, 1995)
of ten public inquiries which involving EIA, in which it was found that the
importance of the ES to Inspectors in evaluating the information about a case
varied, but was generally less than the additional evidence presented and exam-
ined at the inquiry. Weston (1997, 124) confirmed this finding in a study of 54
public inquiry decision letters.

It appears that EIA has had a gradual, rather than a revolutionary, effect on
planning decisions, enhancing the provision of environmental information to
decision-makers and, to a lesser extent, providing assistance in setting condi-
tions. It must be concluded that, while the environmental information is an
increasingly important material consideration in planning decisions, it is not yet
a central determinant in many of them.

9. Monitoring

Like the European Directive on EIA, the Planning Regulations are silent on the
question of monitoring. The official guidance on EIA in the United Kingdom
makes no reference to the monitoring of implemented project impacts. This is
not to say that monitoring does not take place. It is customary for LPAs to
impose planning conditions on permissions and for compliance with these to be
checked as the need arises (generally when complaints are received).

The requirements relating to the making public of monitoring results vary.
However, EIA does not provide any regulatory mechanism for bringing together
the monitoring results arising from different legislative requirements. Where the
proponent is shown to be in breach of the conditions on the planning approval



Environmental Assessment 165

or a pollution control permit, enforcement action can be taken. However, the
enforcement of both planning and pollution control conditions has left much to
be desired in the past.

In a study by Wood et al. (2000) of twenty-eight projects granted planning
permission, it was confirmed that very little monitoring of environmental
impacts actually occurs. Just over half the 865 predictions in the relevant ESs
were found to be auditable; the others lacked data or were too vague or ambigu-
ous for auditing to take place. There were only six unpredicted impacts. Eighty
per cent of auditable predictions were deemed to be reasonably accurate and
there was no evidence of systematic bias or under-prediction of impacts (Box
7.4; see also Frost, 1997). It is, nevertheless, apparent that there is still ample
scope for improvement in monitoring and auditing practice.

BOX 7.4: Bias in ES forecasts by project type
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10. Mitigation of impacts
The Planning Regulations require that the ES contains ‘a description of the mea-
sures envisaged in order to avoid, reduce and, if possible, remedy significant

adverse effects’.'® The Circular makes it clear that local planning authorities are

16 Above n.5, Sched. 4, Part II.
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expected to impose conditions designed to mitigate impacts, or to require a legal
planning agreement for this purpose, when granting planning permission
(DETR, 1999a, 26). In addition to the Circular (DETR, 1999a) there is other
published guidance on mitigation and modification, most of which focuses on
avoidance, reduction and remedy (DOE, 1995¢c; DETR, 1997f, 2000h).

There have been several studies of practice relating to modifications and mit-
igation. In a sample of forty projects, seventy per cent were modified as a result
of EIA. Modifications took place prior to ES submission in fifty per cent of cases,
both before and after submission in thirty per cent of cases, and following the
ES in twenty per cent of cases. Most modifications arose as a result of formal
consultations. These results tended to confirm earlier studies (Jones et al., 1998).
Barker and Wood (1999) found that EIA resulted in modifications in all the cases
they examined and that seventy-five per cent of these were regarded as being of
major significance. Most developers incorporated measures to mitigate adverse
impacts into project design. This finding was confirmed in a study of the treat-
ment of mitigation in the EIA process (DETR, 1997f).

It is apparent that while there is scope for further improvement in the mitiga-
tion of project impacts throughout the EIA process, practice (particularly in the
treatment of mitigation in ESs) has developed as experience has been gained.

11. Consultation and participation

The use of consultation and participation is officially encouraged at the screening,
scoping and ES preparation stages of the EIA process However, it is only once the
ES has been submitted that the LPA must consult the public. The LPA is required
to forward, or arrange for the forwarding of, copies of the ES to the statutory con-
sultees and to take their comments, together with those of the public, into account
before reaching a decision. Advertisements and site notices must be placed where
EIA is required. The environmental statement must not only be made readily
accessible to the public, but available for purchase at a ‘reasonable’ charge. On
the whole, the purchase prices of ESs in the United Kingdom are indeed reason-
able (many being free of charge) but a minority are expensive and some have been
priced in excess of £100. Issues of confidentiality and secrecy have seldom arisen
in relation to the EIA process in the United Kingdom.

There is some published guidance on consultation and participation (DOE,
1994h, 1995¢c; DETR, 1999a, 2000h) but no requirements as to consultation and
participation methods are laid down. Apart from the usual statutory consultees
for planning applications, the Countryside Agency, English Nature and, for cer-
tain developments, the Environment Agency must be consulted where an ES is
received in England. Consultation of neighbouring local authorities is at the dis-
cretion of the LPA. As required by the Directive, adjoining Member States must
be notified whenever a project is likely to have significant effects on their envi-
ronment. HM Government has rarely been required to meet this requirement.
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In a sample of forty ESs, consultation with statutory EIA consultees, major
public interest and local action groups took place in ninety-five to ninety-eight
per cent of cases. The ES was supplied to statutory consultees in about 90 per
cent of cases but to public interest and local action groups in only half the cases
(Jones et al., 1998). Practice in consultation and public participation appears to
be improving, but there is clearly scope for an increase in effectiveness, espe-
cially in relation to the largely marginal role played by the general public in the
EIA process (Glasson et al., 1999, 170).

12. Monitoring of EIA system

There is, at present, no single official comprehensive listing of all the environ-
mental statements which have been published in the United Kingdom.
Unofficial lists of ESs have been prepared (see, for example, Wood and
Bellanger, 1998). Equally, there is no single repository of ESs though several
collections exist (for example, at the Institute of Environmental Management
and Assessment: see Glasson et al., 1999, 223). There is no monitoring of LPA
EIA decisions or of decisions on planning appeals or call-in cases involving
EIA.

Inevitably, as experience has been gained with EIA, practice has improved
(see, for example, DOE, 1996f; Leu et al., 1996; Jones et al., 1998) and modifica-
tions have been made to the operation of the EIA system. DOE commissioned a
series of studies on the EIA system (DOE, 1991e, 1994h, 1994i, 1995c, 1996f;
DETR, 1997f). The 1999 Regulations, necessitated by the requirements of the
amended Directive, also reflected the findings of the various commissioned
studies, of other research, and of experience gained. Proposed changes to EIA
procedures are circulated to consultees by DOE/DETR, made available to the
public, posted on DETR’s web-site, and frequently modified as a result of
comments received, in much the same way as a proposed project subject to EIA
(see, for example, DETR, 1997d, 1997¢).

13. Costs and benefits of EIA

Under the Planning Regulations, most of the cost of EIA is borne by the devel-
oper and by LPAs. DETR devotes six staff to EIA policy work but no estimates
of personnel involved in EIA more generally (for example, in consultancies and
LPAs) exist. Jones et al. (1998) found that consultants frequently charged fees in
the range £10,000-£100,000 for their services (see also DOE, 1991e, 1996f;
Glasson et al., 1999). DETR suggested that an appropriate median figure for the
cost of undertaking EIAs under the new Regulations might be £35,000 (DETR,
1997d). These figures equate to one tenth to one per cent of project costs in most
cases (CEC, 1996; DETR, 1997¢).
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While consultants would often have been employed in the absence of EIA,
there has undoubtedly been an increase in consultancy activity as a result of its
introduction. Many developers feel that EIA has caused a slight increase in the
cost of obtaining planning permission (Glasson et al., 1999). The cost of con-
sultants used by LPAs to evaluate ESs ranged from less than £1,000 to over
£20,000 in addition to LPA staff time (Glasson et al., 1999) with over half
expending less than £5,000. Consultees also incur considerable staff costs in
dealing with EIA (DOE, 1996f).

The mean ES preparation time for a sample of 40 ESs was about thirty weeks,
within a range of three to one hundred weeks (Jones et al., 1998). The
Regulations extend the time allowed to the LPA to reach a decision from eight
weeks to sixteen weeks. Various studies have indicated that the mean time to
determine applications involving EIA is about forty weeks, considerably more
than for those unaccompanied by an ES (DOE, 1991e, 1996f). There is some evi-
dence that the time taken by LPAs to reach a decision is inversely proportional
to the quality of the ES (Lee and Brown, 1992; CEC, 1996).

There is little evidence, to date, that EIA has led to a reversal of the outcome
of decisions. However, modifications appear to be made to two thirds of the
projects as a result of EIA. In general, it is believed that the benefits of EIA in the
United Kingdom outweigh its costs:

the developers, competent authorities and statutory consultees all agreed that the
benefits of the individual EIA had outweighed the costs. . . . the key environmental
benefits include the avoidance of environmentally sensitive areas, improvements in
project design to reduce potential environmental damage at source, higher standards
of mitigation, and the provision of a better framework for environmental monitoring

[CEC, 1996, 96].

14. Strategic environmental assessment

It is a statutory requirement'” that LPAs take environmental (together with eco-
nomic and social) considerations into account in preparing their land use plans.
It has been expected (but not legally required) that LPAs should appraise the
environmental implications of policies and proposals in land use plans since
1992. In 1999 DETR asked LPAs to include, in their plan documentation, an
explanation of how the outcomes of the iterative environmental appraisal
process, which was to be applied at every stage of the development plan process,
had informed the policies and proposals in the plan. LPAs were also asked to
develop appraisal methodologies to encompass environmental, economic and
social (i.e. sustainability) issues (DETR, 1999b).

In 1993 a good practice guide to the environmental appraisal of development
plans was published (DOE, 1993c). Further guidance for local authorities,

7 Town and Country Planning (Development Plan) (England) Regulations 1999 (SI 1999, No
3280).
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resulting from direct experience of carrying out environmental appraisal, was
published in 1996 (Bedfordshire County Council and Royal Society for the
Protection of Birds, 1996).

Therivel (1998) reported that about three quarters of LPAs had begun to carry
out an environmental appraisal. Most LPAs followed the 1993 guide to envi-
ronmental appraisal, with little adaptation of methodologies or approach to
local circumstances (Curran et al., 1998). It is clear that practice has developed
very rapidly over the last decade:

The SEAs have generally raised awareness of environmental issues and are increas-
ingly resulting in changes to the relevant policy, plan, or program. What was ‘best
practice’ a few years ago is now normal practice, . . .SEA is becoming a mainstream
activity with considerable benefits in Britain. . . [Therivel, 1998, 56].

CONCLUSIONS

The British EIA system fully meets six and partially meets another four of the 14
evaluation criteria employed in this analysis (see Box 7.5). The new Regulations
have led to marked improvements but Britain’s is still a fairly weak EIA system.
Provisions relating to alternatives, screening, partial scoping, ES publication
and public participation are well integrated into existing town and country
planning decision-making processes. But the same cannot be said of provisions
enabling early participation, third party appeal, monitoring, or those which
ensure that EIA is truly central to the final decision.

Obviously, experience of EIA has been gained by LPAs, developers and con-
sultants as the diffusion of practice has taken place, and the quality of EIA prac-
tice has improved (Lee and Brown, 1992; Jones et al., 1998; Glasson et al., 1999).
However, while the range of experience within consultancies is growing, local
authority experience of EIA is still surprisingly limited in many cases.

The shortcomings of the EIA system relate to mandatory scoping, to the use
made of EIA in decision-making, to project monitoring, to consultation and
participation, to formal system monitoring and to strategic environmental
assessment (see also Sheate, 1996; Glasson et al., 1999). They are a reflection of
British implementation almost to the letter of the compromise requirements of
the amended European Directive. In these and other aspects of the EIA process
practice varies considerably (DOE, 1991e, 1994i, 1996f; Leu et al., 1996, DETR,
1997f), from the exemplary to the unprofessional.

These shortcomings mean that the aims of EIA, better quality project plan-
ning and better quality decision-making, are still not being universally achieved.
If weaknesses continue to be evident as practice under the 1999 Regulations
evolves, then more radical changes than those made to implement the amended
directive will be necessary. As a first step, measures relating to:

—better diffusion of EIA information and, in particular, of ESs;
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BOX 7.5 Performance of the UK EIA System

Criterion Criterion
met
1. Is the EIA system based on Yes
clear and specific legal
provisions?
2. Must the relevant environ- Yes

mental impacts of all
significant actions be
assessed?

3. Must evidence of the Yes
consideration, by the
proponent, of the environ-
mental impacts of
reasonable alternative
actions be demonstrated in
the EIA process?
4. Must screening of actions Yes
for environmental
significance take place?

5. Must scoping of the environ- Partially
mental impacts of actions
take place and specific
guidelines be produced?

6. Must EIA reports meet Content: Yes
prescribed content require Checks: No
ments and do checks to
prevent the release of
inadequate EIA reports exist?

7. Must EIA reports be publicly Yes
reviewed and the proponent
respond to the points raised?

Comments

Regulations specifically
implement amended
European Directive on EIA.
EIA mainly integrated
within town and country
planning system, adminis-
tered by local planning
authorities (LPAs).
Comprehensive coverage of
projects approved under
town and country planning
process. Marginal discretion
in impact coverage.
Regulations now require
discussion of alternatives
(where studied) and
guidance has long advised it.
Practice improving.

Use of lists of projects,
indicative criteria and
thresholds in screening by
LPAs varies.

Regulations require
participation by LPAs and
statutory consultees if
developer opts for scoping.
Guidance strongly advises.
Frequently occurs.
Regulations prescribe
content but no formal
requirement for proponent
to consult or for checks

on environmental (ES)
statement prior to

release.

LPA may request further
information and, though
not mandatory, proponents
usually provide it.




10.

11.

12.

13.

14.

. Must the findings of the

EIA report and the review be
a central determinant of the
decision on the action?

. Must monitoring of action

impacts be undertaken and
is it linked to the earlier
stages of the EIA process?

Must the mitigation of
action impacts be
considered at the various
stages of the EIA process?

Must consultation and
participation take place
prior to, and following, EIA
report publication?

Must the EIA system be
monitored and, if necessary,
be amended to incorporate
feedback from experience?

Are the financial costs and

time requirements of the EIA
system acceptable to those
involved and are they believed
to be outweighed by discernible
environmental benefits?

Does the EIA system apply to
significant programmes, plans
and policies, as well as to
projects?

Yes

Partially

No

Yes

Environmental Assessment 171

Environmental information
is a material consideration
but not necessarily a central
determinant. Practice varies.
No provision for
monitoring. Uncoordinated
implementation monitoring
takes place under planning
and other legislation
unrelated to earlier stages in
EIA process.

ES must cover mitigation
and LPAs impose
conditions upon
permissions to mitigate
impacts. Practice improving
at various stages in EIA
process.

Some consultation and
participation takes place
prior to ES if scoping
undertaken and must be
undertaken following ES
release.

No formal general
requirement to monitor but
some records have been
published. EIA system
reviews undertaken, and
changes made to improve
operation.

Consensus (but not
unanimity) as to increasing
utility of EIA in improving
project design and
mitigation measures.

No formal requirement

for SEA but SEA of local
land use plans ‘expected’.
Guidance on environmental
appraisal at central govern-
ment and local government
levels exists. Substantial
LPA SEA practice.
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—provision of project-specific guidance;

—provision of guidance on methods of public participation;

—further ‘on the job’ training provision;

—improvement of LPA procedures for coping with EIA;

—improved incorporation of ES mitigation measures into planning condi-
tions;

—better provision of information to the public;

—briefing of planning inspectors on the acceptability of ESs;

—research into the operation of the various stages of the EIA process
could be taken (Jones et al., 1998).

If practice subsequently failed to improve sufficiently then the EIA system
itself would need to be strengthened further, as has happened over the years in
many mature EIA systems (for example, the United States, The Netherlands,
Canada, New Zealand, Commonwealth of Australia) which now satisfy more
criteria than does the British (Wood, 1995). As Leu et al. (1996, 11) have stated
‘the proactive imposition by central government of strong legislative and proce-
dural control is required if the highest standards of EIA practice are to be uni-
versally applied’. Changes to the EIA system (and in particular to mandatory
scoping, to formal ES review, to the centrality of EIA to decision-making, to
project monitoring and to formal provision for SEA) should be designed to
ensure that the imaginary briefing session—between a Civil Service EA advisor
and his new Minister—would conclude thus:

MINISTER: Maybe getting rid of EA isn’t such a good idea, after all?
EA ADVISOR: Precisely, Minister!
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Planning for Sustainable Waste
Management

JUDITH PETTS

INTRODUCTION

HE SUSTAINABLE MANAGEMENT of wastes represents one of the most basic
Tand pervasive societal requirements. An integrated, holistic approach is
necessary that not only seeks to reduce waste production, but optimises its reuse
and recovery. Provision for residual waste treatment and disposal at suitable
facilities requires appropriate siting and control to minimise environmental
impacts and to maximise the use of energy and heat generated.

Within this integrated system the role of planning is fundamental and essen-
tial, not least because of its primary ability to prevent potential harm to the
environment. But sustainable waste management also requires control over
waste production as well as the effective operation of waste facilities. Waste
management planning has been institutionally fragmented, and challenged by
the technical, environmental and economic complexity of decisions with long-
term (potentially hundreds of years) implications. Among local planning’s
greatest assets is its direct public accountability. The need for the public to be
engaged in the choice of options and the implementation of solutions which will
provide for sustainable waste management places considerable emphasis upon
its participatory mechanisms.

This chapter considers the role of planning in a sustainable waste manage-
ment policy framework. It discusses the limits and barriers to that role, in
relation to both strategic planning and development control, including consid-
eration of the tools available to assist decisions. Finally, it considers the need
and potential for extended public involvement in sustainable waste manage-
ment decisions. It is necessary to begin with a brief review of environmental and
other pressures on waste management.
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ENVIRONMENTAL IMPACTS AND PRESSURES

While the management of radioactive waste can provoke vociferous debates and
objections in principle to the source activity, non-radioactive wastes arising
from industry, commercial activities and households (the focus of this chapter)
tend to generate the contempt which familiarity breeds. However, because the
production of these wastes cannot be divorced from fundamental needs and
basic human activities, it is possible to generate public support for effective
management, not least when considering the full environmental impacts which
may arise from a failure of management.

Box 8.1 summarises the key environmental impacts from waste management.
These include both physical impacts on the natural and human environment and
social and economic impacts. Importantly from a sustainability perspective, both
intragenerational and intergenerational impacts are evident (Petts, 2000a).
Intragenerational concerns tend to dominate local planning disputes about waste
strategies and also siting decisions—particularly disamenity impacts and poten-
tial health impacts. The intergenerational impacts—for example, methane emis-
sions’ impact on global warming, potential groundwater pollution from landfills
over thirty to more than a hundred years timescales, chronic health impacts from
substances such as heavy metals, dioxins, polychlorinated biphenyls (PCBs)—
place demands upon the planning assessment regime and also present significant
predictive uncertainties. The uncertainties surrounding the prediction of the
intergenerational risks makes them “fair game’ for the public to feed upon to pro-
mote their case against a particular waste management option (Petts, 2000b).

Members of the public might argue (on the basis of past experience) that insti-
tutional control is going to be lost or weakened over the normal ten to fifteen
years relevant to strategic planning, let alone the ten to one hundred year time-
frames of environmental impact. The planning system, therefore, is often
required to question the potential for other environmental regulation regimes to
minimise impacts (discussed below) and the potential for new technology not
only to limit impacts but also to reduce fundamentally the need for certain
potentially polluting facilities. Waste planning becomes a battleground between
the authorities’ need to ensure adequate provision of waste management facili-
ties over the long term and public pressures to minimise the need for new
facilities to be built. Furthermore, decisions have often been taken in a policy
vacuum, which has resulted in facility siting being decided by reference to imme-
diate priorities at the expense of a longer-term perspective.

NATIONAL SUSTAINABLE WASTE MANAGEMENT POLICY

Waste management in Britain from the 1960s until the mid-1980s was domi-
nated by a philosophy of ‘hole filling’, a significant change from the practice of
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BOX 8.1: Environmental Risks from Waste Management
Potential Impact/Effect Source Timescale
Resource depletion Waste Production S+ L*
Human health risks Fly-tipping S+L
All treatment and disposal
options**, particularly landfill
and incineration
Transport
Noise Collection S
Transport
All treatment and disposal
options
Litter Collection S
Recycling
Landfill
Visual impact All treatment and disposal S
options
Dust All options except composting S
Vermin Landfill and composting in S
particular
Odour All treatment and disposal S
options
Air pollution Transport of waste and S+L
recyclate
Incineration
Landfills
Global warming impact Transport of waste L
Landfills
Incineration
Water pollution All options, Landfills & S+L
Composting in particular
Ecological impacts All treatment and disposal S+L
options, Landfill in particular
Explosion/fire Landfills S
Land degradation and instability Landfills S+L
Planning blight All treatment and disposal S+L
options
Stress and fear Landfills and incineration in S
particular
Loss of local amenity All treatment and disposal S

options

* S = short term, i.e. immediate effect or over a few years; L = long-term, i.e.10s -100s of years
#* All treatment and disposal options—including materials recycling centres; composting; anaero-

bic digestion; landfill, incineration
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burning waste which had been so important from the beginning of the century:
Britain had some three hundred incinerators in 1912, seventy-six of them gener-
ating power from waste (Santen, 1993). The change to landfill dominance was
encouraged and supported by a mixture of political, institutional, economic and
geographical pressures and advantages, namely:

(i)  an active minerals extraction industry;

(ii) aclay (relatively impermeable) geology in many areas;

(iii) a relatively low dependence on groundwater for drinking water supply
(only about thirty per cent nationally but with significant regional vari-
ations);

(iv) until implementation (1986) of the EC Groundwater Directive,! low
awareness of the need for, and means of, groundwater protection;

(v) the failure of local authority financial arrangements to invest in techno-
logy, particularly to reinvest in incinerators when plant came to the end
of their life;

(vi) economic slowdown not least with the oil crisis in the 1970s, with imme-
diate impacts on recycling in the light of high kerbside separation and
collection costs; and

(vii) the intensification of private sector financing of waste disposal particu-
larly in the 1980s, which in introducing market mechanisms saw a focus
on economic efficiency rather than environmental efficacy.

When a tonne of household waste could be disposed to landfill for £2 in some
areas of the country the dominance of disposal (for eighty-eight per cent of
municipal waste) was, albeit lamentable, hardly surprising. Waste management
policy lacked any national support and developed in the local authorities against
a weak discourse on recycling (Gandy, 1994; Davoudi, 2000). Landfill had
become the ‘most adaptive and least expensive’ option (DOE, 1995d).

The concept of sustainable waste management was a product of the 1990s,
which is only now acquiring some clarity of definition and policy response. The
European Community encompassed the concept of sustainable waste manage-
ment in its 1989 waste strategy (CEC, 1989) which, with its revised Framework
Directive on Waste,? was intended to respond to the increasing volumes of
waste in Europe and predominance of disposal over waste reduction and recy-
cling activities.

Britain did begin to respond to the concept, but it has taken nearly a decade
to incorporate a working definition into national policies (SEPA, 1999; DETR,
2000e). Compared with its northern European neighbours and primary eco-
nomic partners—Germany, Austria, France, the Netherlands, Denmark—
Britain is significantly out-of-step both in terms of its low rate of recycling (less
than ten per cent) and its high reliance on landfill (more than eighty per cent of

! Directive 80/68/EEC [1980] O] L20/43.
2 Directive 91/156/EC [1991] O] L78/32.
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household waste). Indeed, Britain performs more like one of the less developed
economies of Europe—Greece, Spain, Portugal, Ireland. The White Paper
‘Making Waste Work’> (DOE, 1995d) provided the first explicit national policy
statement supporting the European waste hierarchy (Box 8.2). Earlier regional
initiatives had provided some guidance on strategic waste management plan-
ning, for example, SERPLAN (1992) contained seven objectives which mirrored
the hierarchy. Waste Management Paper no 1. (DOE, 1992¢) had encouraged
the selection of preferred waste management options on the basis of the EC
Strategy.

BOX 8.2: The waste hierarchy

Reduction
Re-use
Recovery
Recycling
Composting
Energy

Disposal

The waste hierarchy provides a conceptual framework for ensuring that con-
sideration of the potential to reduce, reuse and recover (by recycling, compost-
ing and energy recovery) waste takes priority for any waste stream before
decisions to dispose. The waste strategy adopted for England and Wales stresses
that:

We cannot continue to rely on landfill as we have done in the past. Landfilling wastes
can be a wasted opportunity. If we are to deliver a more sustainable economy we must
do more with less, and make better use of resources—and that means putting these
materials to good use [DETR, 2000e, para. 1.5].

The need to reduce landfill usage has been given added impetus and urgency
by the Landfill Directive,®> which has to be implemented by July 2001. This
requires member states to reduce the amount of biodegradable municipal waste

3 Directive 99/31/EEC [1999] O] L182/1.
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sent to landfill—the UK target is set at thirty-five per cent of the 1995 level by
2020.

The ‘decision’ process implied by consideration of the waste hierarchy is sup-
ported by an analysis of alternatives, i.e. consideration of the Best Practicable
Environmental Option (RCEP, 1988). Selecting the waste management
option(s) which, for a given set of objectives, provides the most benefit or least
damage to the environment as a whole, at acceptable cost, requires a structured
decision process (see Box 8.3).

The BPEO determination encompasses not only consideration of the waste
hierarchy, but also two further European waste policy principles:

(i) the proximity principle, which requires waste to be disposed as close as
possible to the point of production or arising so avoiding passing the

environmental costs of waste management to other communities; and

Report, 1988)
Steps in a BPEO Assessment
Step 1: Define the objective

Step 2: Generate options

Step 3: Evaluate the options

Step 4: Summarise and present
the evaluation

Step 35: Select the preferred
option

Step 6: Review the preferred
option

Step 7: Implement and
monitor

Notes:

(1) Some steps may proceed in parallel.
(2) Throughout Steps 1-7, an audit trail should be maintained. Record the basis for any
choices or decisions throughout all these stages.

BOX 8.3: Summary of steps in selecting a BPEO (adapted from the RCEP’s Twelfth

Outline Description of Steps

State the objectives in terms which do not
prejudge the outcome.

Identify all feasible (practicable and environ-
mentally acceptable) options for achieving the
objective.

Analyse options to expose advantages and
disadvantages. Both quantitative and qualitative
methods can be used.

Present the results of the evaluation concisely
and objectively.

Select the BPEO from the feasible options. The
choice will depend on the weight given to the
environmental impacts and associated risks, and
to the costs involved.

Scrutinise the proposed detailed design and
operating procedures to ensure that no

pollution risks or hazards have been overlooked.
Monitor the achieved performance against the
desired targets, especially those for environmen-
tal quality.
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(ii) self-sufficiency, in both national and regional terms, which will reduce
the need for ‘export’.

It is immediately evident that the BPEO will vary not only by waste stream but
by area of the country. For example, the BPEO for a particular waste stream in
London may differ considerably from that for Cornwall, reflecting different vol-
umes, transport costs, availability of void capacity, access to materials proces-
sors, socio-demographic characteristics, social preferences, etc.

There is a need to change the fundamental use of resources at the top of the
hierarchy; to develop markets for recycled materials; to assess the need for par-
ticular waste management facilities in local areas; to identify sites for required
facilities; to assess the environmental impacts of proposed activities, as well as
to control and audit facilities to minimise their environmental, social and eco-
nomic impact. All of this has to take place in a market-dominated economy with
waste management service provision largely within the private sector and at a
time of changing institutional arrangements (Davoudi, 2000). Key questions are
raised about both the role of land use planning and its ability to contribute to
sustainable waste management in a complex multi-functional, multi-institu-
tional and multi-stakeholder regime.

WHAT ROLE FOR LAND-USE PLANNING ?

It is argued that the land use planning system should play a key role in achiev-
ing, or at least promoting, sustainable development (for example, DOE, 1992f;
Healey and Shaw 1994; HMG, 1999). However, despite its acknowledged
importance for sustainable waste management (DOE, 1995d; DETR, 2000e),
land use planning faces pressures upon, and challenges to, its role, not least
because ‘planning’, in the context of waste, encompasses more than land-use
planning.

Britain has suffered from waste management policy neglect and fragmenta-
tion of responsibilities enhanced by discrete, unco-ordinated legislative devel-
opments in different policy arenas. Arguably, until the late 1980s, waste
management was primarily focused on end-of-pipe control through the licens-
ing and regulation of waste facilities. This function lay with the Waste Disposal
Authorities (WDAs) within local authorities (counties and metropolitan dis-
tricts in England and districts in Wales and Scotland). The WDAs also had
responsibility for drawing up Waste Disposal/Management Plans which identi-
fied the need for new waste facilities. While planning authorities determined the
location of the waste disposal sites (at the same tiers of local government as
waste regulation) this took place in a national policy vacuum, and often with
only an out-of-date plan to guide consideration of need.

The Environmental Protection Act 1990 created a four-part waste management
system, all ostensibly within the local authorities, but of such a contrasting nature



180  Judith Petts

that the potential for cross-departmental integration, especially in a policy vac-
uum, was weak (see Box 8.4). Waste regulation, disposal, collection and planning
now had defined functions. At the same time, the 1990 Act introduced the require-
ment for local authorities to set up arm’s-length Local Authority Waste Disposal

BOX 8.4: Local Authority responsibilities for waste management 1990-6

Local Authorities
Waste Collection Authorities
(District and Unitary Authorities)

Waste Disposal Authorities
(County councils in England,
district councils in Wales and
Scotland and Unitary Authorities)

Waste Regulation Authorities
(County councils in England,
district councils in Wales and
Scotland and Unitary Authorities)

Waste Planning Authorities
(County councils in England,
district councils in Wales and
Scotland and Unitary Authorities)

Responsibilities

Collection from households and
commercial premises

Powers to recycle

Street cleaning

Litter control

Delivery of waste not to be recycled to
sites specified by Waste Disposal
Authorities

Preparation of Statutory Waste Recycling
Plan

Discretion to make payment of net savings
in collection to third parties who collect
waste

Arrangement via waste contracts for dis
posal of waste including setting up of
Local Waste Disposal Companies
Arrangements for provision and operation
of civic amenity sites where public can take
own waste

Payment of disposal cost savings (credits)
to Waste Collection Authorities

Own and maintain plant and equipment
May prepare non-statutory Waste
strategies to assist with the above

Responsible for implementation of Part II
of Environmental Protection Act 1990,
particularly issuing of waste licences and
enforcement of licence infringements and
pollution of environment arising from
waste

Prepare Waste Disposal/Management
Plans

Preparation of waste local plans identify-
ing sites where waste facilities could be
sited

Granting and enforcement of planning
permission for new facilities
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Companies (LAWDCs) which extended the privatisation process which had com-
menced with competitive tendering of waste collection services.

The Planning and Compensation Act 1991 made mandatory the preparation
of development plans for waste management and also enhanced the status of
plans in development control decisions. Discussion on waste was given a higher
profile within planning (Davoudi, 1999). However, fundamental questions
about the need for facilities (particularly in relation to municipal waste), which
should include a consideration of the BPEO, were still also addressed outside the
planning regime in the WCAs and WDAs. Pressures were beginning to mount
on landfill void capacity, particularly in the South East of England, and the old
planning ethos—of permitting the filling of holes linked to minerals extrac-
tion—was beginning to come under sustained attack.

Local planning authorities received little early encouragement to apply
BPEO in strategic planning. Planning Policy Guidance No. (PPG) 12, for
example, made no specific mention of BPEO or of equivalent integrated envi-
ronmental considerations to be taken into account in waste management plan-
ning. PPG 23 (DOE, 1994b) included a tacit statement of the BPEO
concept—*planning policies should encourage methods of waste management
that have the least overall impact, taking into account the potential for energy
and materials recovery’—but provided no further guidance on how to do this.
It was only in 1999 (DETR, 1999¢) that an explicit reference to the role of
BPEO assessment was made. Some authorities—such as Lancashire (Davoudi,
2000) and Hampshire (Petts, 1995)—did attempt to use the planning process to
respond to the developing sustainable waste management discourse. However,
they were in a minority.

The creation* of the Environment Agency (for England and Wales) and the
Scottish Environment Protection Agency in 1996 served to throw more ‘span-
ners in the works’. By removing waste regulation functions from local authori-
ties, it provided for a separation of consideration of siting and pollution control
and the break-up of regional waste regulation offices. Waste planning co-
ordination (such as there was) collapsed, with established networks and arenas
disrupted (Davoudi, 2000). A report to DETR (1999d) concluded that waste
planning was not being given as high a priority as minerals planning,.

At the same time as the removal of regulatory functions, the system of
LAWDCs was crumbling fast, with seventy-five per cent of local authorities
having sold their companies to the private sector by 1995, leaving questions
about need and siting of facilities subject to strong market pressures. The waste
industry became increasingly vociferous about the land use planning regime not
responding to its needs (Adams, 1996), in particular concerned that significant
delays and also outright refusal of planning permission were preventing the
required development of facilities. However, this concern might be taken as evi-
dence of the industry’s misunderstanding of the role of planning rather than

4 S.1 of the Environment Act 1995.
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planning’s failures per se. At the same time developing national policy (see
above) was raising sustainable waste management issues.

Planning became a battleground for competing and conflicting interests with
pressures to move to the high cost recycling and recovery options pitted against
the economic priorities of the waste industry. At the same time the Environment
Agency came under public scrutiny in terms of its capability to control facilities
once built, and this issue became entangled in the land-use planning regime and
consideration of potential environmental impacts (see below).

A final complication to the whole planning regime has been inflicted by the
convening by the Regional Planning Bodies of officer-level Regional Technical
Advisory Boards (RTABs). Introduced by PPG10 (DETR, 1999¢). The focus is
regional strategies for meeting waste management demands, with the RTABs
collecting and analysing data on waste arisings, transport and facilities and con-
sidering implications for development over 15 to 20 years. The conclusions of
the RTABs will be reflected in the Regional Planning Guidance. At the time of
writing (July 2000), nine RTABs have been formed, but only three have an
agreed work programme underway. It is therefore too early to comment on the
impact of this latest tier of decision-making. The all-important surveys of
municipal waste arisings which will determine the work of the RTABs are only
just being completed by the Environment Agency. Therefore, waste planning
has progressed in a regional information vacuum, while pressures upon many
authorities to address long-term waste management needs and to let contracts
for the municipal service provision demand immediate action.

Key questions have to be raised about the relevance of regional strategies to
local authority self-sufficiency; about the likelihood of public acceptance of
large-scale regional facilities; about how the environmental impacts of waste
collection, movement and disposal on a regional scale would compare with
those within a single local authority, and about the public acceptance of deci-
sions based in a largely administrative, as opposed to directly accountable,
body. Regionalisation increases the amount of waste considered with potential
scale efficiencies. These in themselves, however, do not necessarily promote the
BPEO. However, this is not to suggest that for certain waste streams, perhaps of
particular hazardous wastes produced in small volumes in a local authority
area, a regional perspective may be appropriate.

Land use planning must continue to consider what new facilities may be
needed and provide a

framework which enables adequate provision to be made for waste management facil-
ities to meet the needs of society for the re-use, recovery and disposal of waste, taking
account of the potential for waste minimisation and the particular needs of special
[hazardous] waste [DETR, 1999¢].

At the same time it must encourage ‘sensitive waste management practices’ so as
to preserve the quality of the environment and avoid risks to human health, and
minimise environmental impacts. To do this planning needs information from
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the Environment Agency, WCAs and WDAs and the RTABs. Co-ordination
with the WDAs and WCAs to address joint municipal waste strategies is encour-
aged (DETR, 2000e), but lacks statutory support.

Today, land-use planning has a stronger basis in the development plan sys-
tem, is receiving a clearer remit in relation to waste management planning and
still retains the pre-eminent advantage in terms of sustainable waste manage-
ment, viz. it alone is directly open to public involvement and influence upon
decisions (discussed below). However, while a major cog in the machinery of
waste management, planning is not the only control mechanism.

STRATEGIC PLANNING
1. Issues

Demands for sustainable waste management come at a time when municipal
arisings are growing at three per cent per annum in Britain despite attempts to
encourage reduction and reuse. Part of the increase is due to changing socio-
demographic characteristics, particularly the increasing number of single-
person households which produce more waste per capita than a multi-person
household (approximately 11kg per week compared to 4kg). Strategic planning
has to take place in the context of significant uncertainty about future arisings
despite newly imposed statutory recycling performance targets for the local
authorities (DETR, 2000e). Current DETR forecasts (of the volumes of waste to
be diverted from landfill to meet the requirements of the Directive®) assume a
worst-case scenario of a continued three percent per annum increase over the
next twenty years (from twenty-eight million tonnes per annum to 33 million
tonnes of municipal waste).

While land-use planning usually operates strategically over a time-frame of
ten to fifteen years, local authorities need to plan over much longer periods (typ-
ically twenty-five to thirty years) when providing for the letting of contracts for
waste collection, transport and disposal services. The capital investment
required for a new energy-from-waste incinerator (typically from £35-£90 mil-
lion), for example, usually requires a minimum payback period of fourteen to
eighteen years. Thus, there can be tensions between the time-frames of planning
by the WDAs and those of the planning authorities. The development of an
appropriate waste strategy which will provide for more than twenty-five years
of effective management involves complex environmental, technical, economic
and social judgements. It is an area in which rapid development of both decision
tools and deliberative processes (see below) has been taking place (Petts, 2000a).

There can be a tension between local BPEOs and national policy priorities
(Owens, 1990), for example, to increase recycling rates. Indeed, in remote rural

S Above n.3.
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areas with dispersed, small populations, the collection and transport of recy-
clate to processing centres presents potentially important environmental and
cost disbenefits—it may be that direct landfill of waste with minimal recycling
is the BPEO in such circumstances (Barrett & Lawlor, 1997). The potential for
increased reuse and recycling of waste represents the most significant basis of
questioning by environmental groups of most applications for waste facilities.
Sustainable development arguably requires a more holistic approach to plan-
ning. Such an approach would not only address the BPEO for a waste stream,
but would also co-ordinate waste planning with transport planning to encour-
age bulk waste movements by rail. Housing and industrial planning could pro-
mote renewable energy production and heat generation from waste. Britain’s
low up-take of combined heat and power (CHP) schemes related to waste is
partly attributable to a lack of integrated planning (although the impact of
declining provision of public sector housing is an important influence). It is
ironic that the first incinerator for municipal waste was commissioned in
Nottingham in 1874 and provided district heating to the St Annes housing area
(subsequent plant on the site have continued to do so). However, all of the most
recent energy-from-waste incinerators built in the country are not currently
operating as CHP systems. The fundamental problem is a lack of a holistic
approach to sustainable waste management as part of sustainable environmen-
tal management. There is little scope to address the life-cycle of materials; but
the life-cycle of waste once generated does fall within the ambit of planning.

2. Tools for strategic planning

Life-cycle assessment (LCA) is currently the popular expert tool for strategic
waste planning (White et al., 1995). The Environment Agency in England and
Wales has recently launched an LCA software package called “WISARD’ to
assist local authorities in strategic planning. However, there is limited experi-
ence as yet of its practicability and relevance in the local context. It is important
to note that most waste strategies drawn up by WDAs and most waste local
plans drawn up by Waste Planning Authorities have not been subject to any for-
mal and openly accessible assessment relative to the BPEO. It is not surprising
that proposals for facilities are usually challenged on the question of need (Petts,
1994).

LCA is an analytical tool which can be used to evaluate the environmental
effects of a product, process, service, or activity. It is not site specific. It does not
predict individual environmental impacts in the manner of environmental
impact assessment (EIA). LCA is a comparative tool which reduces data on envi-
ronmental impacts of different waste management options to mass loadings or
burdens on the environment. It can add independent effects (such as global
warming potential, acidification, energy balance, etc.) into an overall hazard
score on a system-wide basis. At the current stage of its development LCA can-
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not deal with those localised impacts which tend to become a public priority in
siting (for example, health effects, landscape and amenity).

LCA is nearly always complex in its calculations and there is concern that
attention needs to be paid to qualitative as well as quantitative information and
that the assumptions need to be made explicit and subject to sensitivity analysis
(Sadler & Verheem, 1996). LCA has been, and to a large extent still is, a tech-
nocentric tool. The monetisation of environmental impacts is a further step
beyond the traditional LCA, which is being tested, although the multi-criteria
evaluation of combining costs with environmental impacts must be seen as a
means of structuring a problem rather than of finding a solution (Powell, 1994).
LCA is a tool applied to attempts to organise disparate information about a dif-
fuse system and to take an integrated view of a system.

If the LCA process and output are to be subject to greater public examination
and testing it will require more robust data than are currently available (even
related to fundamental issues such as the projected waste arisings over the long
term). LCA output will face significant public questioning unless data and the
uncertainties surrounding them are made transparent (Petts, 1999a). If too much
expert emphasis is put on the output of LCA at the expense of consideration of
other important (from the public perspective) decision criteria the credibility of
the process will be at risk (Petts, 2000a).

Greater potential in strategic waste planning lies in the use of strategic envi-
ronmental assessment (SEA), which is presented internationally as a means of
providing for cross-cutting environmental and sustainability perspectives (for
example, waste minimisation and social equity) to be built into policy goals and
objectives (Thérivel & Brown, 1999). There has been much debate about
whether SEA is something different—a new tool—or whether it merely takes
project-specific tools and shifts them to upstream decisions. A consensus seems
to be emerging that it is not the latter because these tools often cannot deal effec-
tively with indirect, secondary and cumulative impacts. SEA focuses attention on
the need to integrate different tools (LCA, risk assessment, cost-benefit analysis,
etc.) into the decision process so as to optimise their benefits (Petts, 1999a).

The weak support given to a form of SEA in the UK (DOE, 1993c) has
undoubtedly encouraged less than robust waste plan assessments. Perhaps the
most apparent weak link has been in the assessment of alternative sites. Rarely
has it been evident how sites identified in plans were assessed as to their relative
environmental benefits (a deficiency not limited to waste planning). Even greater
problems have been evident when plans have failed to identify sites or even to
define robust criteria for site selection for waste facilities. PPG 10 stresses that
local authorities should identify the combination of facilities and other waste
management options that give the best balance between environmental, eco-
nomic and social needs. However, it states that sites for waste management and
disposal facilities should be identified only ‘where possible’.

Other countries have long favoured the specification of national or state sit-
ing criteria for waste facilities (for example, Victoria Environmental Protection
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Authority, 1990; Victoria Government, 1991; US Environmental Protection
Agency, 1991). However, the UK approach has been more limited (for example,
restricting landfill development to suitable hydrological settings). A few author-
ities have considered the value of defining separation distances or buffer zones
between possible waste facilities and sensitive receptors such as schools, hous-
ing, and hospitals. Buffer zones have been applied to the separation of major
chemical hazards from surrounding development to protect people in close
proximity from the effects of major, acute and potentially catastrophic effects
(see Chapter Four). However, separation distances are more difficult to apply to
facilities such as incinerators which have continuous releases which occur at
height and whose maximum impact (not necessarily a significant impact) occurs
at some distance (often over 1km). Separation to these distances could have the
effect of sterilising large areas of land. For some waste facilities, such as clinical
incinerators or CHP plant proximity to users is essential. Environmental and
risk assessments for new facilities have to be the primary means of identifying
the spatial area over which unacceptable impacts would be evident. Generic
buffer zones are likely to present an overly stringent control which a site-specific
assessment would not support. While the flexibility offered by planning to
define relevant and acceptable local criteria is a strength of the decentralised
approach, problems result when authorities choose either to abdicate their
responsibilities or to impose overly stringent restrictions on development (i.e.
‘not in my local authority’).

SITING WASTE FACILITIES
1. Pressures

The siting of waste facilities has often been presented as being very difficult,
bedevilled by ‘irrational’ public opposition. However, the UK has not suffered
particular difficulties in siting waste facilities, the literature over some twenty-
five years having identified problems in most developed economies (for exam-
ple, Hirschhorn, 1985; Ehrenfeld, 1989; Wolsink, 1990; Portney, 1991; Petts,
1992; Gray, 1995). The social, cultural and psychological construction of oppo-
sition to waste facilities reflects opposition to any decision perceived not to be
in an individual’s or community’s interest. A review of opposition to locally
unacceptable land uses shows that hostility can range across a wide spectrum:
from a reluctance to have the facility in the neighbourhood regardless of a pos-
itive attitude to the proposed method of waste disposal; to a resistance created
by a concern that the particular proposal is flawed although the technology itself
is acceptable; to a rejection of a proposal because of a belief that there are bet-
ter ways of managing waste (Wolsink, 1990; Petts, 1992).

Such different views can exist at the same time, within, as well as between,
single communities and groups. The influence of such divergent views on infor-
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mation requirements and the responses of an authority or proponent demands
careful, but frequently in practice misunderstood, attention. Of course, it is nec-
essary to define ‘siting difficulties’ more specifically. Planning statistics suggest
that the waste industry has faced no greater problems than other proponents of
major infrastructure and industrial projects—for example, 1996 figures sug-
gested that seventy-nine per cent of planning applications for waste facilities
were successful (Biffa, 1997). Of the eleven energy-from-waste incinerators
operating at the time of writing (both old plant subject to upgrades and exten-
sions since 1996 and new plant), all have been granted permission without
recourse to a public inquiry. Nevertheless, it is not denied that the siting of waste
facilities is frequently contentious, raising significant local concerns. While pro-
posals might be successful, decisions frequently take longer than the allocated
planning decision time (16 weeks if an application requires an EIA, eight weeks
if not).

Currently there is great debate about how many new energy-from-waste
incinerators will be required to deal with the required diversion of waste from
landfills over the next twenty years. Estimates ranging from 21 to 166 new plant
have been presented (DETR, 2000e). While the top estimate is extremely
unlikely, there is little doubt that new plant will be required over the next
decade. Even 21 new plant will not proceed without some applications requir-
ing recourse to public inquiry. This will particularly be the case if strategic plan-
ning continues in a largely ‘announce and defend mode’ so that polarised
debates emerge ‘end-of-pipe’—i.e. at the siting stage. There is already evidence
of a strengthening of public debate around waste reduction, reuse and recycling,
which the imposition of statutory recycling performance targets (DETR, 2000¢)
will serve to focus attention on. Not more than five years ago low recycling
achievement and potential served to direct attention to what should be done
with the large residual volume of waste. Current public debates increasingly
focus on only having a small residual, albeit that suggested timeframes for
achieving this are often unrealistic.

2. Tools

1. Environmental impact assessment

Under the latest European directive,® EIA applies to all development applica-
tions for waste disposal and treatment facilities which will handle hazardous
waste (as defined by an earlier directive”) and to incinerators and chemical treat-
ment plant for non-hazardous waste with a capacity exceeding one hundred
tonnes per day. Other developments including incineration or any facility
within 100 metres of controlled waters may be required to be subject to EIA as

¢ Directive 97/11/EC [1997] O] L73/5.
7 Directive 91/689/EC [1991] O] L377/20.
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‘Schedule 2’ development.® Experience in Britain of EIAs for waste planning
applications is now relatively large, representing some twenty-five per cent of
total EIAs submitted annually. However, it is evident that quality is still a prob-
lem (Petts, 1996).

The systematic application of EIA procedures to waste management projects
was a relatively late development primarily because formative development in
the US and Canada was focused on government infrastructure projects (Eduljee,
1999a). Waste management projects, being proposed mostly by private sector
bodies, have suffered from their relative inexperience of EIA. A review, by the
Institute of Environmental Assessment, of the quality of environmental state-
ments (ES) submitted with planning applications (1990-6) suggested that some
forty-four per cent of landfill-related ESs were unsatisfactory (Petts, 1996).
Experience of incineration ESs is better, since they are smaller in number and
their technical complexity often results in more experienced consultancies being
engaged to undertake the work.

Considering Box 8.1, it is evident that many waste management facilities have
potentially significant environmental impacts. Indeed, the relatively high num-
ber of impact assessments for waste facilities (approximately twenty-five per
cent of the annual production of ESs) partly reflects voluntary EIAs by develop-
ers in recognition of the potential for questioning and concern about proposals.

This is not the place to discuss in detail good practice for waste management
EIAs. However, it is appropriate to identify some of the problems which have
arisen in practice. First, for planning authorities the potential impacts of major
landfills and incinerators require significant technical understanding such that
reliance on statutory consultees for advice is important but may not provide all
of the answers. Secondly, as the consideration of alternatives was not required
under the 1988 Regulations,” EIAs have often inadequately addressed both
alternative sites and processes. Where companies own landfill void space, the
extent to which they may consider alternative sites is evidently limited by com-
mercial realities. Where waste plans have been deficient in consideration of sites
there has been little support to companies to undertake site selection processes
with any degree of robustness, except where regional or national facilities (such
as for hazardous waste incinerators) have been involved. The lack of explicit
consideration of alternatives has served to fuel public questioning of ‘need’.
Whether the requirement now to address alternatives and the obligation on
planners for the first time to justify planning approval as well as refusal will
result in ‘need’ becoming a more decisive consideration has still to be seen
(Miller, 1999b).

Thirdly, baseline assessments have suffered from spatial and temporal
deficiencies. A European study of twenty-eight EIAs for waste treatment and
disposal facilities (Columbo et al., 1996) identified surveys which had a lack of

8 Town and Country Planning (Environmental Impact Assessment) (England and Wales)

Regulations 1999 (SI 1999, No.293).
2 Town and Country Planning (Assessment of Environmental Effects) 1988 (SI 1988, No. 1199).
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relevance to the prediction of effects. Where the potentially affected area can
extend to one to five km beyond the site, and where odour or air quality surveys
may require six to twelve months of monitoring (as was undertaken in
Hampshire in relation to three potential energy-from-waste incinerators:
Eduljee, 1999a) it is evident why cost and time savings may have an effect on the
EIA process.

Fourthly, the spatial and temporal extent of impacts and the complex nature
of indirect and cumulative impacts associated with some releases can present
significant challenges to impact prediction and evaluation. Prediction of impacts
upon human health is among the most controversial and difficult issues in waste
management and has driven the development of risk assessment techniques.

Finally, there is an overlap of environmental assessment functions between
planning authorities and the environment agencies’ permitting responsibilities.
A compelling case can be made for an integrated land use planning and
licensing/permitting process, bringing together pre-project scrutiny and post-
implementation regulation. However, this remains an unfulfilled goal. Article 6
of the IPPC Directive'© allows material produced as part of an EIA to be
included in an application for an authorisation, while Article 9 requires infor-
mation obtained during an EIA to be taken into consideration in IPPC permit-
ting. A single EIA is likely to satisfy both regulatory regimes and enhance public
credibility of the decision process, although guidance has as yet avoided such
logic (Eduljee, 1999a).

2. Risk assessment

It was in relation to consideration of the health risks from incineration that the
UK first witnessed public demand for the use of risk assessment in planning deci-
sions, despite neither a regulatory requirement nor official encouragement of its
use. Planning guidance has suggested a rather limited view of risk assessment as
being relevant only to accident hazards rather than the assessment of planned
and continuous releases. The orthodox view is that the detailed assessment of
releases to the environment should be the responsibility of the pollution control
authorities (DOE, 1994b, 1995d). This attempt to compartmentalise responsi-
bilities has been seen as bureaucratic fine-tuning by the public (see below).

The first quantified health risk assessment accompanied the planning appli-
cation for the hazardous waste incinerator at Seal Sands (1989) (Petts & Eduljee,
1994). Since then risk assessments have become common to applications for
incinerators, and have usually been a part of the EIA process (Petts & Eduljee,
1994; Petts, 1998; Eduljee, 1999b). Risk assessments have also started to be evi-
dent in applications for landfills, although it is interesting that the Environment
Agency (still largely rooted in the water expertise and interests of the old
National Rivers Authority) has taken a stronger role in this context developing

10 Directive 96/61/EC [1996] O] L256/26.
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its own risk assessment model (LANDSIM—Landfill Simulation) for assessing
risks to groundwater from proposed (and existing) sites. While the public may
be content to leave consideration of this technical appraisal to the Agency, as a
statutory consultee in the planning process, it has not been willing to let this
happen in relation to the consideration of the health impacts of air emissions.
The broad definition of impacts on human beings which underpins the EIA
requirements has provided for a relevant positioning within the planning
process.

Risk assessments within EIAs are not without their problems. For example,
they have often ignored background or prevailing exposure and risks in an area.
This is a source of significant public contention in local siting decisions, enhanc-
ing environmental justice concerns in areas of relatively poor health, for
example in urban areas with elevated levels of bronchial illness. Concerns about
existing poor air quality in an area around the site of a proposed large
Thameside energy-from-waste power station in Bexley, south-east of London,
resulted in a cumulative impact assessment being undertaken relating to the
multiple combustion sources along the River Thames corridor. Cumulative risk
assessments are still rare (particularly when regulatory support is missing) and
there remain significant difficulties in fully characterising the cause and effect
chain in relation to multiple, low-level chemical exposures (Ashford & Miller,
1998).

Risk assessment is demanded not because the public believes that actual risks
can be predicted, but as a means of exposing expert assumptions, knowledge
and claims to scrutiny (Petts, 1997). It is significant that risk assessments are
demanded although plant will be operated to emission limits which take
account of the precautionary principle as well as local conditions. This ‘expert
challenging’ role demands that risk assessment application is open to public
involvement and influence—for example, allowing for public input to the choice
of exposure scenarios and to the definition of actual activity patterns in local
populations, etc. (Petts, 2000a). However, it will also require public input to
local decisions on the acceptability criteria to be used and the standards against
which measurements should be compared. In the development of the applica-
tion of risk assessment to both siting and pollution control decisions there is
now recognition that an ‘analytic-deliberative’ process is required (Stern &
Fineberg, 1996; ILGRA, 1998), i.e. a decision process that opens expert and tech-
nical consideration to direct public involvement.

PUBLIC INVOLVEMENT

1. Decision-making credibility

The complex reasons for public opposition to the siting of new facilities have
been identified earlier. While questioning of need and of environmental impacts
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is most directly apparent, indirect questioning (or the underlying basis for con-
cerns) often relates to issues of trust and confidence in the decision-making
process and decision-makers. Public questioning of waste facility proposals
often reveals a lack of trust in both the operator and the regulator to minimise
impacts through effective controls (Petts, 1992; 1994; Petts et al., 1996).
However, government has been adamant that:

Lack of confidence in the effectiveness of controls imposed under pollution control
legislation is not a legitimate ground for the refusal of planning permissions or for the
imposition of conditions on a planning permission that merely duplicate such controls
[DOE, 1994b, para. 3.23].

The English courts (see the discussion of Gateshead' and Bolton'? in chap-
ter 3) have conceded that perceived risk can be a material consideration, but so
too is the existence of a regime of technical controls designed to minimise both
risk and pollution. When the Court of Appeal allowed> a challenge by Newport
Borough Council to the award of costs against it on the grounds that it had
behaved unreasonably in refusing permission for a chemical waste treatment
plant, it was establishing that public concern, even if objectively unfounded, is
a material consideration.

The incorporation into UK law (October 2000) of the European Convention
on Human Rights and decisions of the European Court of Human Rights by the
Human Rights Act 1998 could give rise to a number of new influences on the
way waste planning decisions are taken. Individuals will be able to pursue
claims in the domestic courts (not just the European Court) for alleged infringe-
ment of the right ‘to respect for private and family life’ (Article 8 of the
Convention), ‘to the peaceful enjoyment of possessions’ (First Protocol, Article
1) and entitlement to civil rights (Article 6). Objectors may claim infringement
of their individual rights by industrial emissions and their impacts even if the lat-
ter may comply with an environmental licence. Whatever the merits of any such
challenge, it seems that one way to minimise the opportunity for this to occur
will be to ensure that all of the issues are addressed adequately and discussed
publicly during the decision-making process (Stanley, 1998).

2. Deliberative processes

Strategic waste management planning in Europe has seen a significant increase
in interest in extending public involvement from the required consultation to the
use of more participatory and deliberative processes. This reflects the general
growth in understanding of the need for the latter (for example, Healey & Shaw,

"' Gateshead MBC v. Secretary of State for the Environment [1995] JPL 432.

12 R. v. Bolton MBC ex parte Kirkman [1998] JPL 787.

13 Newport Borough Council v. Secretary of State for Wales and Browning Ferris Environmental
Services Ltd [1998] JPL 377.
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1994; DETR, 1998i, 1998j; RCEP, 1998). It also stems from a recognition of
the complex nature of waste management decisions, combined with a decline
in public trust in the decision process, and of the need to encourage public
engagement with the implemented solutions (Petts, 1994; 1997). Unfortunately,
practice is not widespread and public involvement in the actual siting process,
including EIA, still suffers from relatively passive consultation on already sub-
mitted proposals (Petts, 1999b).

The new approaches being used have thus far favoured either forms of citi-
zens’ juries, community advisory committees (CACs) or planning cells. Box 8.5
summarises experience in Switzerland in the site selection process for a landfill.
Box 8.6 summarises the Hampshire experience in using CACs to develop an
integrated waste management strategy. Box 8.7 summarises the programme of
the five-day citizens’ jury used by Lancashire County Council. CACs have been
used by Hampshire, Essex and West Sussex WDAs. These have been in addition
to more traditional public consultation methods as part of planning processes.
CACs and planning cells provide the better opportunities for the key elements
of public involvement which will ensure the robust consideration of long-term
waste management strategies (Schneider et al., 1998; Petts, 2000a, 2000b), i.e.

(i)  education of the decision authorities with regard to public concerns;

(i)  encouragement of strategic thinking;

(iii) promotion of a degree of public ownership and identity with the cho-
sen management options and agreed sustainability goals;

(iv)  explicit linking of technical expertise and public values and preferences
and exposure of hidden agendas;

(v)  exposure of technical uncertainty to debate and formal checking of the
validity of assessments;

(vi) provision of a communication link to the wider public—the ‘silent
majority’;

(vii) building of decision-maker confidence to take decisions;

(viii) attempting to find a fair solution whenever conflicting values or prefer-
ences occur, including compensation or other forms of benefit
exchange, and

(ix) consensus as to what the decision should be.

Unlike citizens’ juries (currently attracting considerable UK government
interest for policy discussion), CACs and planning cells provide the mechanisms
to achieve the above, because they provide time for discourse and promote crit-
ical enquiry into factual issues (Petts, 2000b). They provide for multi-way com-
munication and revisiting of issues as time progresses, and opportunities for
direct interaction between participants and decision-makers. Key questions
always arise about the extent to which the people who take part in such
processes are representative of the public in general. Structuring of the processes
can optimise representativeness and if the process is integrated with other
methods this provides the best opportunity to ensure that as many voices as
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BOX 8.5: Landfill Siting in Switzerland

Decision Context Need to site one of several landfills in canton of Aargau. The
landfill would meet local needs for a period of approximately
40 years. The authority had identified potentially 13 sites

Process Planning cells formed in each area of the identified sites, to
develop criteria for comparing the sites, eliminate unsuitable
sites and prioritise remaining sites

Four citizens’ panels consisted of 2 representatives of local
communities round the sites—104 citizens took part. People
were chosen by an oversight committee—random selection
not appropriate within the Swiss culture. Panels met 7-9 times
over 6 months.

Decision Each panel reached an unanimous decision and the first ranked
site was the same in each panel, but had not been the author-
ity’s choice which had reflected geology more than the social
and aesthetic issues stressed by the panels. Panel selected site
was agreed by the canton.

Source: Renn et al., 1995.

possible are heard. Where people do not wish to comment, at least they are
given information.

UK application of more deliberative processes in the waste management con-
text has to date been largely ‘by the book’, which is entirely understandable as
progress will be dependent on decision-makers and experts gaining confidence
that such processes have value. There is a need in the UK to combine the con-
frontational style of citizens’ juries with the learning style of CACs, the con-
struction of processes using multiple public participation methods, and
structuring of methods of integrating more effectively with the analytical assess-
ment processes (Petts, 2000b).

The ‘co-operative discourse model” of public involvement applied to waste
disposal issues in West Germany and Switzerland (Webler et al., 1995; Schneider
et al., 1998) has most directly allowed for the identification of public concerns
and evaluative criteria and the measurement of impacts and consequences
related to different options. Such approaches incorporate multi-criteria analysis
and are more consistent with the objectives of resolving problems as they force
values and problem framing to be made transparent. The purpose is to seek
implementable and publicly-supported solutions that are based on some
informed understanding of the pros and cons of alternatives. Participation
based in traditional consultative approaches which require the expert to draft
the solution in advance of public involvement is less likely to achieve this.
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Decision Context

Method

Outcome

BOX 8.6: Hampshire’s Community Advisory Committee process

Failure of an application for an energy-from-waste incinerator
in Portsmouth in 1991. Recognition that traditional consulta-
tion process had failed and need for public consensus on waste
strategy

3 Community Advisory Groups, 16—18 people per group
recruited to be representative of interests in the broad com-
munity but not to represent specific interests. One group for
each of the waste management areas. Regular meetings once a
month over 6 months (1994), including discussion, seminars,
site visits, expert seminar. Participants provided with any
information they requested. Meetings facilitated by indepen-
dent company. Meetings open to public to observe but not to
participate.

Objectives of CACs to act as a sounding-board for develop-
ment of an integrated waste management strategy, to identify
issues of concern and provide feedback to county and districts.
Consensus recommendations on the strategy produced.

At end of process a single core forum formed from the 3 CACs
to extend over a period during which waste management con-
tract was to be tendered (1995). Further seminars and meetings
including with the shortlisted waste companies tendering for
the contract.

End of process, a series of focus groups run with members of
the public to canvas wider views together with a questionnaire
survey. Parallel to whole process a full public consultation
process using traditional methods—exhibition, leaflets, TV &
radio etc.

Consensus on need for integrated waste strategy. Energy-
from-waste accepted but agreement that 3 plant should each
be less than 200K tonnes per annum capacity. Views of public
taken into account in the waste strategy adopted and contract
let.

Source: Petts, 1995.

Both the UK and German experience of the use of participative processes is
that the public is willing to participate, learn from the processes, and also bring
added value to the process and decision. The challenge is to develop and adapt

traditional tools—not least risk assessment—so that their application is embed-
ded in deliberative processes, open to direct participant input, questioning and

challenge.
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It will require significant changes in planning procedures, particularly a need
to break down the barriers of compartmentalised decision-making and more
proactive planning of participation activities within processes. And as more
resources will also be required, the question arises: who should pay? The non-
statutory nature of the strategies drawn up by WDAs has provided them with a
degree of freedom to experiment with new forms of participation. Waste
Planning Authorities have been tied by the statutory consultation requirements
and have therefore tended to ‘do the usual’, although some new approaches to
participation are being tried. For example, Wiltshire County Council and
Swindon Borough Council are (at the time of writing) experimenting with a
waste forum to discuss the development of the waste local plan, including dis-
cussion of site selection criteria. It will be interesting to see the impact of the new
guidance on Best Value in Waste Management (DETR, 2000f) on the integra-
tion of public consultation by WCAs, WDAs and Waste Planning Authorities.

What is most evident is that the link through to the siting process still needs
consideration. Here local authorities may be able to instigate participation

BOX 8.7: Lancashire County Council Citizens’ Jury 1999
Day Content

1 * General introduction to issues before the Jury
* Introduction to waste management problem in the County—County
Council presentation
* Waste management and risk assessment:—options for waste manage-
ment, choice of appropriate option; concept of the Best Practicable
Environmental Option—waste management academic presentation
Site visit—energy-from-waste incinerator

2 * Waste minimisation—local recycling group view
* Recycling—national recycling campaign view
» Composting—composting industry view
* Site visits—recycling centre and also landfill and composting

3 * Anaerobic digestion—working group of the waste industry
* Energy-from-waste incineration—industry view
* County Council issues
* District Councils perspective
* Environment Agency—function and role

4  Friends of the Earth—national views
* Local interest groups’ views

Industry view
* Development Agency presentation on potential for community jobs and
businesses
5 Whole day—Jury discussion and agreement on recommendations
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when they are the decision authority, but still have to convince the private sec-
tor of the value. Contractual requirements may be necessary to force the issue.
In Hampshire requirements for extended public participation were written into
the waste management contract. The contractor (Hampshire Waste Services)
has tried new forms of participation at the EIA preparation stage prior to sub-
mission of the planning applications for the three energy-from-waste incinera-
tors. Contact groups have been formed related to each of the sites from people
known to have particular interests and potential opinion formers in their local
communities. The groups have met over a number of weeks to discuss the pro-
posal and the EIA being undertaken. Comments and concerns have been inte-
grated into the EIA work, including the scoping of the assessment and the design
of the facilities. The group members have received background literature and
also visited similar plant to those proposed. At the same time the company has
run a more traditional participation exercise including exhibitions and public
meetings.

CONCLUSIONS

Planning for sustainable waste management has suffered from national and
local policy neglect, institutional fragmentation, unco-ordinated legislation and
from guidance focused on what could be achieved rather than how to achieve it.
The beginning of the twenty-first century sees new policy vigour and a clearer
understanding that an integrated approach to waste planning is required which
builds upon different responsibilities and expertise. Land-use planning still (i)
addresses the broadest range of environmental impacts compared with other
agencies and authorities, (ii) ensures preventative approaches to pollution con-
trol, and (iii) provides the primary means by which the public can be engaged in
fundamental decisions which will directly affect the potential for waste to be
reduced and recycled as well as for long-term mitigation of environmental
impacts. This is a strength that needs to be capitalised upon through new delib-
erative decision processes. Some authorities have already recognised this poten-
tial. Great challenges still lay ahead in the further development of decision tools
such as SEA, EIA and LCA which are responsive to the complexity of the
process of deciding the BPEO for waste and siting the required facilities. Public
engagement in the assessment process itself will be essential. Even greater chal-
lenges lie in developing a more holistic waste management planning which
responds to the sustainability agenda, i.e. considering raw material use and
product production upstream and linking with other key planning sectors.
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Reconnecting Networks and Buildings:
The Development Process and the
Reshaping of Water, Energy and
Transport Demands

SIMON MARVIN AND SIMON GUY

INTRODUCTION

HE PROVISION OF infrastructure—water and waste networks, electricity
Tand gas services, and road infrastructure and public transport services—to
new developments has always been a central issue in the relations between local
planners, developers and infrastructure providers. The struggle over the extent
of private-sector responsibility for extending infrastructure facilities to new
sites or expanding the capacity of existing local networks has revealed and
emphasised the strongly contrasting aims and interests of development actors.
This has often led to animosity between public and private agencies highlight-
ing divergent views about the ‘costs’ incurred and the ‘impact’ caused by
development activity. This tension between public and private objectives has
produced an image of provider—user interaction rooted in conflict. Debate about
the dynamics of service provision has often appeared to revolve around the
strength of developers to resist public authority demands to meet ‘costs’, and/or
the power of the planners to extract benefits to mitigate the ‘impact’ of devel-
opment on local communities.

This contest has been further complicated by radical changes to the social
organisation of infrastructure provision prompted by processes of privatisation
and liberalisation. An increasingly fragmented patchwork of infrastructure
providers is delivering alternative packages of network services that are stimu-
lating new debate about the ‘costs’ of network expansion. This is often reflected
in struggles over the increased cost of service delivery borne by reluctant devel-
opers. However, negotiation over infrastructure provision is not always driven
simply by capital cost considerations. Recent research suggests that the desire of
infrastructure providers to reshape their networks in order to extract increasing
value is leading to a new negotiation style based upon closer engagement with
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developers (Guy and Marvin, 1995a, 1996a). In these cases, infrastructure pro-
vision proceeds less on the basis of strategic discord and more on the
identification of shared communities of interest in network management. The
emergence of these new styles of collaborative infrastructure management is
being mirrored by strong environmental, regulatory and economic signals high-
lighting the difficulties of simply continuing to expand and extend infrastructure
networks.

The aim of the chapter is to ‘rescue’ a hitherto hidden set of institutional
processes and introduce them to academic and policy-making debates around
cities and sustainability. We argue that the current debate about developer
contributions in relation to infrastructure networks is blinding us to those shifts
and is obscuring significant changes in the relations between infrastructure
providers and developers. We think that this is unfortunate as such shifts pre-
sent new opportunities for the co-production of environmental value.
Moreover, conventional planning discourse about infrastructure charges, stan-
dardised service fees, impact assessment and conflict between developers and
infrastructure providers could actually hamper the emergence of this new logic.
If the debate is not extended to take account of these new infrastructure prac-
tices then planners will miss a significant new opportunity for promoting new
communities of interest, that encourage potentially more sustainable develop-
ment activity that may provide wider community benefits.

The chapter is divided into five sections: First, we discuss the conventional
view of infrastructure provision and the development process. Secondly, we
examine the emergence of a new logic of infrastructure provision that questions
the assumptions highlighted in the conventional view. Thirdly, we present three
case studies, one each from the water, electricity and transport sectors, that each
exemplify the new pattern of relations between different actors resulting from
the new infrastructure logic and the ensuing co-production of environmental
value. Fourthly, we will look back at the case studies and critically compare and
contrast the styles of provision. Finally, we discuss the implications of the new
development logic for planning.

CONVENTIONAL APPROACH TO INFRASTRUCTURE PROVISION

Conventional research has been rooted in the traditional style of infrastructure
provision and characterised practice until the early 1990s (Guy and Marvin,
1996a). During the nationalised period of utility supply, networks were
extended over the country, providing standardised levels of service at nationally
agreed tariffs. A powerful supply orientation dominated the culture of network
provision as publicly controlled utilities supplied excess capacity ahead of
demand to support wider national and regional economic development objec-
tives (Berrie, 1992; Peake, 1994). Infrastructure providers based network plan-
ning on the assumption that economic growth would continue to stimulate
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ever-increasing demand for transport, energy and water services. Rising
demands were met by rolling out new networks, by enhancing the capacity of
existing networks and by increasing economies of scale through large capital
investment in network supply. New motorways, the roll-out of the electrical
‘supergrid’ and larger, up to two thousand four hundred megawatt, power sta-
tions were powerful emblems of modernity and became symbols of rising living
standards. The extensions of networked services were the material sinews that
quite literally connected and integrated modern society (Guy and Marvin,
1997).

Planners shared in this task by managing a rational and comprehensive sys-
tem of land-use planning which provided substantial certainty for developers.
But the planning system did not have a major role in the provision of infra-
structure services and there was thus relatively little consideration of the role of
infrastructure provision in developing processes (Healey, 1991, 1992). Local
authorities had lost local control of utilities to large centralised publicly owned
corporations, and infrastructure costs were largely met by major public pro-
grammes which set out to provide universal levels of service. However, from the
early 1970s the state had serious difficulties underwriting the costs of infra-
structure provision and increasingly looked towards developers to fund net-
work extensions and connection to the mains (Healey et al., 1996; Loughlin,
1985; Simpson, 1983; Kirwan, 1990).

As infrastructure providers sought to recover the cost of extensions to their
networks, the social organisation of infrastructure provision became increas-
ingly formalised and routinised. Standardised practices followed three inter-
linked paths: the routine technical assessment of demand generated by new
development; standardised costing of connection charges; and new institutional
forms for co-ordinating infrastructure provision.

Accurately estimating demand for infrastructure services and the costs of con-
nection to the mains networks has been very problematic. When dealing with
the provision of networked services:

the effects of an increase in demand from one site can be felt at several others where
capacity may be reduced. . . The effects may have ramifications spreading over a con-
siderable area [Simpson, 1983, p.66].

These uncertainties were further compounded by the additional problems of
accurately measuring the condition and capacities of existing networks, esti-
mating the level and timing of demand and the technical complexity involved in
making a connection to the mains network. But as utilities sought to recover the
cost of infrastructure provision they developed techniques to forecast more
accurately the probable demand generated by new development based on
information from developers on the size of development, its use, type of heating,
etc. Alongside these technical assessments, infrastructure providers developed
increasingly routinised negotiating practices and ‘standard charges or contribu-
tions with respect to infrastructure hook ups’ (Healey et al., 1996, 154).
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Increasing routinisation often gave utilities powerful incentives to build demand
into new development. When a utility received a request for a service it made an
assessment of the cost of bringing a mains to the site and the probable revenue
generated in sales. In the case of electricity:

the greater the anticipated revenue, the less the cost to its developer, if electricity is to
be the sole source of energy, the board will assume a bigger demand, and consequently
a higher return on their investment; the cost to the developer will be reduced accord-
ingly [Rowan-Robinson and Lloyd, 1989, 195].

New institutional arrangements were required to manage negotiations between
infrastructure providers and developers in order to co-ordinate more effectively
infrastructure servicing (NJUG, 1983). At a strategic level, the local planning
authority role was based on the ‘referral system’ (Cantanese, 1988, 91). New
development proposals were referred to infrastructure managers who reviewed
the reasonableness and cost of the project, and these assessments were then
passed back to the planners to be incorporated into the local planning and devel-
opment control system.

Increasing standardisation of the infrastructure provision process brought the
differing objectives to the participants into sharper focus (Loughlin, 1985;
Rowan-Robinson and Lloyd, 1988, 1989). The local planning authority needed
to be satisfied that there is sufficient infrastructure to support new development.
Infrastructure providers required an assessment of the level of demand for ser-
vices and a method of payment for providing the linkage to the mains network
with an increasing emphasis on cost recovery through developer contributions.
Finally, developers wanted to minimise the costs of infrastructure but make
decisions about the level of infrastructure charges in the context of their
appraisal of the feasibility of a specific development project. The conventional
view has tended to characterise the social relations between these participants
as highly conflictual and tension-ridden (Kirwan, 1990; Loughlin, 1985; Rowan-
Robinson and Lloyd, 1988, 1989; Simpson, 1983; Wimouth, 1990). The partici-
pants are seen as having conflicting interests in their differing assessments of
infrastructure network coverage, the location and level of spare capacity and the
cost of providing connection. Debate has tended to focus on the difficulties in
designing charging mechanisms and the tensions between infrastructure
providers and developers (Hodge and Cameron, 1989; Kirwan, 1989).

A NEW LOGIC OF INFRASTRUCTURE PROVISION
1. The new visibility of infrastructure networks
The emergence of a new logic of infrastructure provision questions the central

assumptions underpinning the conventional perspective. In particular the con-
ventional supply logic has increasingly been challenged by a new public and
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political consensus about the environmental, social and economic limits to the
‘capacities’ of infrastructure networks. Key issues include the infrastructure
demands of urban restructuring, the challenge of ageing and badly maintained
networks, the need to create more environmentally sustainable infrastructure,
the increased costs of investment and constraints on public expenditure. In the
UK, the private sector has been given the key role in developing the policy
response to these issues by the withdrawal of central government from infra-
structure investment. Since the early 1980s, the utilities sector has been subject
to the privatisation and liberalisation of telecommunications, energy and water
networks, while the private sector has been increasingly involved in the provi-
sion (Guy and Marvin, 1997). These shifts have created considerable change in
the process of infrastructure provision and contemporary relations between
development processes and practices of infrastructure provision need to be
placed in this broader economic, political and social context. With reductions in
public expenditure and the pressure to increase returns, infrastructure providers
have ceased simply to supply infrastructure ahead of development. Instead,
increasing emphasis has been placed on short-term considerations in respond-
ing to local authority and developer requests for infrastructure provision.
Providers now require greater certainty before making investments and often
seek to increase contributions from developers to fund extra capacity, or to steer
development towards areas of spare capacity. Also, large landowners with
monopoly control of infrastructure can limit opportunities for other landown-
ers and developers.

These changes have helped to reinforce the conventional view that the rela-
tions between the local authorities, infrastructure providers and developers are
inherently conflict-ridden. In this context, it is no longer clear how local author-
ities can ensure that development has adequate infrastructure provision. The
key issue here is how far a local planning authority is able to influence and co-
ordinate the relations between new development and infrastructure provision.
In response, the Department of the Environment is encouraging local authori-
ties to use development plans to facilitate more effective co-ordination between
development and infrastructure provision (DOE, 1995¢). But it is not clear
whether development plans are able to perform a central role on these relations
in the context of privatised infrastructure provision. The privatised utilities now
provide infrastructure services according to their own commercial criteria
within the broad framework set by legislation and utility regulators (Guy
and Marvin, 1995a). This has accelerated and reinforced the emphasis on cost
recovery by seeking developer contributions to fund infrastructure provision.
Equally significant from the developer’s point of view is that the provision of
infrastructure will involve negotiations with a range of providers, each with its
own commercial interests and priorities. The key issues are the problems facing
developers in co-ordinating and financing infrastructure provision for individ-
ual projects and how far these problems affect developers’ strategies with
respect to the location and form of development projects (Healey et al., 1996).
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Despite these concerns, there has been very little research on the emerging
relations between the development process and infrastructure process in this
new context. While studies provide some insights into these changes, they were
often undertaken prior to the privatisation of the complete package of infra-
structure networks (Loughlin, 1985; Rowan-Robinson and Lloyd, 1988;
Simpson, 1983). Yet much of the debate continues to be linked to the traditional
questions of charges and distribution of costs, for example, the charges payable
for connection to water and sewerage networks. While this is an important
topic, we think this fails to acknowledge adequately the deeper significance of
privatisation on infrastructure provision. The privatised model of infrastructure
provision is now firmly established (Guy and Marvin, 1997). There is now
potential to attempt an analysis of the implications of these changes on devel-
opment processes. We will now briefly focus on the new strategies and relations
of actors in the development process and link them to the wider forces, which
shape their behaviour (Healey, 1992).

2. New logics of service provision

A new logic of infrastructure provision is emerging in contrast to the old
certainties of the supply-oriented logic (Guy and Marvin, 1995a, 1996a).
Infrastructure providers are no longer able simply to extend infrastructure net-
works in response to demands even if developers are willing to fund extensions.
New limits are emerging which are creating a shift to a more demand-oriented
logic of infrastructure provision. Awareness of the economic and environmen-
tal costs of supply-oriented investment has prompted widespread social resis-
tance to new infrastructure plans. This new climate of social and political
concern over infrastructure management strategies has mirrored a transforma-
tion in the regulatory and financial framework governing infrastructure
decision-making. In the context of an increasingly competitive electricity
market-place, less volume-related pricing, growing environmental concerns and
a new focus on network efficiency, electricity utilities are having to reinvent
themselves around a new network management logic. Similarly, profit-seeking
water companies operating within tight environmental regulations are commit-
ted to maximising the efficiency of water supply (Guy and Marvin, 1996b).
At the same time, social resistance to road schemes, cuts in the road-building
programme and concern about the environmental implications of transport
mean that transport policy is reconstructing itself around integration and man-
agement rather than the old logic of network expansion.

Operationally, this means that infrastructure providers are looking much
more closely at the technical and economic performance of each part of their
distribution networks and are planning improvements rather than simply
expanding networks irrespective of cost. For example, ‘hot’ parts of electricity
networks that have insufficient capacity to meet peak demands could be sub-
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jected to intense energy efficiency measures to reduce the level, or shift the tim-
ing, of peak consumption (Guy and Marvin, 1996c). Similarly, the water sector
is more likely to adopt demand-side measures in areas suffering from water
stress. Supply-led options are no longer the preferred mode of management as
companies are forced to examine the efficiency of the network, reduce its leaki-
ness and examine ways of customers saving water before considering expanding
supply through new resource extraction (Guy and Marvin 1996b). The
Department of the Environment has issued planning guidance commending
local land use plans, which spatially harmonise domestic, leisure and working
spaces in order to minimise car-based transport. The ‘new’ idea is overtly to
shape transport demand through land use planning, encouraging individuals
and organisations alike to think about their ‘transport choices’ in terms of
where they live, work and shop. PPG 13 places a greater emphasis on the use of
land use policies as a mechanism for reducing the need to travel, suggesting
appropriate locations where travel demand can be minimised and supportive
policy instrumented.

There are also new forms of differentiation between users on stressed net-
works. As infrastructure providers attempt to alleviate stress on congested
networks, they are likely to engage with commercial and industrial users who
create high levels of demand. These users are likely to benefit most from net-
work-sponsored demand-side management (DSM) programmes. On ‘hot’ parts
of the network, providers may seek to calm demand by sponsoring energy and
water efficiency and conservation measures, or by finding alternatives to the
private car. By contract, where the network is running ‘cold” with spare capac-
ity, initiatives may well be developed to stimulate demand and infrastructure
providers may stimulate local economic activity by promoting inward invest-
ment.

While the conventional supply logic viewed new development as a largely
passive form of demand whose growth was met with supply-oriented options,
the demand logic seeks a closer form of engagement with users. Regional elec-
tricity companies are now marketing targeted energy services to industrial and
commercial users rather than indiscriminately selling units of electricity.
Privatised water companies are similarly keen to discriminate between cus-
tomers based on their level of consumption and service needs. Infrastructure
providers are seeking to develop new ways of engaging with large users in order
to reshape patterns of demand to reduce stress on the networks. Electricity util-
ities are beginning to venture ‘beyond the meter’ to deepen relationships with
electricity users by offering free energy audits and other energy services. Such
initiatives signal a major refashioning of relationships between users and util-
ities within which energy savings activities can flourish. Large users of water ser-
vices in the area of water stress are developing new ways of modifying water
demands in partnership with the Environment Agency and water companies. In
transport policy, the use of accessibility indices provides a more transparent
model against which transport planners can attempt to reshape the form, design
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and location of new development to ensure that trip generation is balanced
against the capacity of the local public transport system and the road network.
Developers wanting to construct high-trip-generating developments in areas of
low accessibility have to enter into discussion with the authority about how
improvements to the public transport network can be made to improve access
to the site.

In sum, the privatisation period appears to be characterised by the variety and
range of approaches to the infrastructure provision process occurring across the
country (Guy and Marvin, 1997). In some areas, providers are taking a more
active role in the development process, promoting the development opportunity
of services sites in their ownership (a return to their earlier role). Because net-
works can no longer be simply extended, new questions about the relationship
between developers, infrastructure providers and planners are arising. In this
new infrastructure era the bargaining process does not simply revolve around
the question of ‘costs’ and ‘conflict’, but rather involves a more complex set of
issues necessitating a reconfiguration of boundaries between the interests of
developers, planning authorities and infrastructure providers. In this context,
the actual network—its characteristics, levels of spare capacity and its environ-
mental impact—no longer provides merely a background to negotiation but
takes a central place in shaping the development process. The condition of the
network—whether it is ‘hot’ or overstretched, or ‘cold’ or under-utilised—may
play an active part in reshaping the location and form of individual develop-
ments. This process may also bring different actors into the bargaining process
and can serve to emphasise environmental concerns. Here, the notion of costs
and impacts fails to capture adequately the importance of the network itself as
a shaper of environmental performance.

EMERGING LOGICS: CASE STUDIES
1. Understanding infrastructure provision

There has been relatively little research on the socio-technical processes fash-
ioning infrastructure provision to new developments. The case studies (see
Boxes 9.2-4) make visible the economic, social, regulatory and commercial fac-
tors shaping the development of different methods of infrastructure supply and
their environmental implications, that is, the intensity of resource use and trip
generation resulting from new-built developments. The analysis focused on
practices of infrastructure provision to new-built development as a window
through which changing methods of network management could be viewed.
Specifically, we are concerned to understand how the reconfiguration of
national, institutional structures driving infrastructure provision re-shaped
local, infrastructure-related, development choices, and how these, in turn,
shaped electricity, water and transportation supply and use. Interviews with
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occupiers, architects, developers and utilities negotiating the supply of electric-
ity to a new industrial unit, water to a holiday village and transport infrastruc-
ture to new office developments allowed us to examine how DSM reshapes
traditional forms of infrastructure provision through the creation of new coali-
tions of interest around more efficient resource use. The case studies provide
both an overview of the new contexts of electricity, water and transport supply
and use a detailed understanding of the micro-shifts in social organisation,
commercial negotiation and technical specification brought about by a demand-
oriented approach to infrastructure provision. These new coalitions of profes-
sional interest around DSM, the extent of any subsequent reordering of
operational priorities by utilities, developers and local authorities, and any
modification to development design and specification. Box 9.1 summarises the
reshaping of the development process in each of the case studies.

2. Reshaping of water demand

Powerful regulatory shifts of an economic and environmental function have
promoted the emergence of a demand-oriented logic within the water sector.
OFWAT is measuring the economic efficiency of water companies against rig-
orous standards of performance, judged via the comparative regional ‘cost’ of
water delivered by each company (OFWAT, 1992). Equally, the Environment
Agency is tightly controlling new abstraction licences to encourage water com-
panies to increase the efficiency of their networks, mainly through leakage
reduction which can amount to twenty-five per cent of total water supplied
(NRA, 1994). New technological innovations, such as smart metering systems
and telematics-based leakage detection, are helping water companies to respond
to this regulatory challenge (Guy and Marvin, 1995b). At the same time, the
Council for the Protection of Rural England has pointed to the environmental
impact of new reservoir schemes in terms of lost land, diminishing green belt
area, natural sites and buildings of scientific interest (CPRE, 1993). Social resis-
tance to proposed reservoir developments such as Broad Oak in Kent has also
highlighted the difficulties of pursuing supply-oriented options. Those water
companies in areas of severe water stress, particularly in drought areas such as
the South-East are now starting to embrace demand-management strategies in
response to these new pressures.

3. Building in energy efficiency

The emergence of demand management in the electricity sector is largely due to
a powerful combination of regulatory, commercial and economic factors.
OFFER has weakened the ‘demand driver’ that translated increasing sales
into higher levels of profit in the pricing regime at the same time as granting
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Development
Project

Network
Stress

DSM Logic

Implications

ELECTRICITY

Wells kilo Toy
Factory, Anglesey
(Box 9.1)

Growing energy
demand requiring
£1M investment
for reinforcement
of transformers
and cable
network.

Energy-savings
were identified

by a free MANWEB
energy audit.
Measure included
the use of low
energy lighting,
replacement of
faulty power

factor correction,
improving efficiency
of compressed air
apparatus and
installation of
thermostats.

An annual reduction
of 40KW previous
demand) leading

to cost savings of
£9,600 (17% or
previous electricity
costs). For example
the May 1993
electricity bill of
£5,273 was reduced
to £3,770 in May
1994. This
contributed to the
avoidance of new
investment in supply
side infrastructure.

BOX 9.1: Comparative summary of case studies

WATER

QOasis Holiday Village,
Kent (Box 9.2)

Insufficient water
resources to support
capacity and major
new development
and environmental
restrictions on waste
and sewage disposal.

Water savings were
identified by
consultants. Measures
included the
installation of water
efficient fixtures and
fittings, the adoption
of water conservation
management
procedures.

Water saving measures
reduced potable
demand from 1ML/day
(million litres per day)
to 0.8 ML/day. The
recycling of treated
grey waters further
reduced potable demand
by a further 25% to
0.6ML/day. These
savings will allow the
development to take
place overcoming water
and sewage constraints
without major new
supply infrastructure.

TRANSPORT

Office
Developments,
Hounslow (Box 9.3)

Insufficient road
network car
parking provision
to cope with

trips generated by
new office
developments.

Local authority
and consultants
identify scope

for improvement
to public
transport network.
Developers
contribute
approximately
£3m to create
new public
transport net-
works and
strengthen local
traffic constraints.

Creates new

public transport
networks

including 25

Hoppa buses
improving exist-

ing services and
establishing new
routes. New ‘on-
street’ parking
controls deter
commuters

within 0.5 mile

of developments.
This initiative
integrates the man-
agement of the local
transport network by
balancing transport
supply and demand.
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electricity companies an additional revenue allowance of £1 per customer to
fund energy-efficiency projects (OFFER, 1991). Critically, this has led to an
internal industry debate about the economic costs of continuing to expand
infrastructure networks. With suppliers concerned to avoid supply capacity that
cannot be translated into profit, privatisation has focused utilities’ interest on
the efficiency and commercial effectiveness of their distribution networks.
Demand-management activities have emerged as an important response to these
concerns, a process further reinforced by the commercial benefits of utilities
engaging with their most lucrative and profitable customers. These three shifts

BOX 9.2: Reducing water demand at a holiday village

A planning application by Rank Holidays and Hotel Development Ltd for the Oasis
holiday village at West Wood in Kent provides a useful illustration of the potential of
demand-management techniques in reshaping the development process in an area of
acute water stress (Guy and Marvin, 1996b). Rank’s consultants realised at an early
stage that the water issues raised by the scheme could present a serious planning
obstacle to the development. It was estimated that the scheme would normally
require a supply of up to one million litres per day of potable water and around 0.5
ML/day~! of non-potable water. There would be major difficulties in meeting these
requirements at West Wood because the mains network was already committed—
supplies were adequate only for the needs of existing rural communities and farms in
the area. Unless an alternative could be found to the conventional supply-oriented
option, it was considered highly unlikely that the scheme would be supported by the
National Rivers Authority (now incorporated in the Environment Agency) or then
obtain planning permission.

In response, the consultants radically reshaped the design and form of the develop-
ment employing demand-management techniques. Demand for potable supplies was
minimised by ‘the elimination of unnecessary fixtures, the installation of water
efficient fixtures and fittings and the adoption of water conservation management
procedures’ (Rank Holidays and Hotel Development Ltd., 1994, 87). These reduced
potable demand to 0.8 ML/day~"'. The recycling of treated grey waters would reduce
potable demands by a further 25-30 per cent, to levels of 0.6 ML/day". Grey waters—
from hand basins, showers and baths—would be collected, treated and then recycled
via a dedicated grey water distribution network for topping up the water features and
WC flushing. A separate network would collect black waters—from WCs—and treat
them prior to discharge with surplus grey water to the aquifer for recharge. By utilis-
ing DSM techniques the developers and their consultants were able to deflect public
opposition to the scheme and even to enhance their chances of gaining planning per-
mission by embracing an innovative design stance. At the same time, the Folkstone
and Dover water company has been able to attract a potentially lucrative customer,
despite having little spare capacity on its system, while local planners have been able
to capture significant inward investment while minimising its environmental impact
on the water environment.
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have also been mirrored by growing awareness of the environmental costs
involved in a supply-led context, and pressure groups—such as the Association
for the Conservation of Energy and Friends of the Earth—have highlighted the
environmental benefits of DSM strategies in both carbon dioxide and sulphur
dioxide abatement. Similarly, the fuel poverty lobby, including Neighbourhood
Energy Action and National Consumers Council, has actively promoted energy
efficiency. In this new context, electricity companies may no longer simply
expand networks in response to new development proposals particularly where
networks are at peak capacity requiring significant investment.

4. Creating new transport networks

The ‘predict and provide’ model of infrastructure planning has also come under
threat within the transport sector where a similar range of social, economic,
environmental, political and regulatory changes has been underway (Owens,
1995). There is now widespread recognition of the cost limits of continued road
network expansion which seems merely to accelerate rates of car use and grow-
ing awareness of the environmental costs involved in continued road network
expansion. Transport, in particular car travel, accounts for twenty per cent of
the overall carbon dioxide emissions in the UK (see RCEP, 1994). Awareness of
these economic/environmental costs of ‘heroic engineering’ initiatives symbol-
ised by road-building has prompted widespread social resistance to new infra-
structure plans. Demonstrations against road-building projects such as the M3
extension at Twyford Down have produced high-profile media coverage. A
powerful grouping of the environmental lobby, including Friends of the Earth
and Greenpeace, is widely credited with prompting the Conservative
Government’s U-turn on transport policy (Vidal, 1994, 3). Such demonstrations
of public opposition mark a new chapter in public debate around infrastructure
planning and send influential signals to the Departments of Environment and
Transport on the acceptable form of future infrastructure investment. This new
climate of social and political concern over infrastructure management strate-
gies has stimulated a transformation in the regulatory/financial framework gov-
erning transport planning. In the transport sector, funding applications from
local authority planners to the Department of Transport have been redrawn to
cover integrated ‘packages’ of public and private provision, steering local trans-
port planning policies away from narrowly engineering-inspired, road-building
initiatives. In response to these regulatory shifts, and with demand for travel
accelerating, transport planners at national and local levels are increasingly
turning to demand-management strategies.
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BOX 9.3: Reducing electricity demand in manufacturing

Wells Kilo is one of four big industrial plants on Holyhead, producing children’s toys
and play apparatus—slides, swings, prams, push-chairs. It had been occupying a rel-
atively small, post-war factory which was both inefficient and gloomy. It was in the
process of building a new factory, developed by the Welsh Development Agency, but
little attention had been paid to energy efficiency in the design of new building.
However, the local electricity company was attempting to reduce growth in electric-
ity demand on the island in order to postpone or avoid the high capital cost of a new
transformer to meet rising demand (Guy and Marvin, 1996¢). Consequently, MAN-
WEB approached Wells Kilo to examine the potential for reshaping electricity
demand of the new factory.

Initial contact was limited to a free energy audit which provided a profile breakdown
of demand. The factory was typically dark and dingy, the lighting and heating
systems were old and inefficient and production was labour-intensive, with lots of
energy used in manufacturing through energy-expensive machinery. Consumption
was measured at around 300 kW, varying at different times of the year, at a cost of
£57,000. Importantly, both costs and demand were expected to rise in the near
future, a scenario that would not have worried a regionally electric company driven
by the conventional supply-oriented logic. But, given MANWEB’s demand-
management logic, this was of great concern. MANWEB identified possible
improvements to lighting and cooling systems and identified the more inefficient
machinery—injection moulding machines and compressed air apparatus—and the
potential for energy savings was clear. Adding these savings together would reduce
electrical demand by some 40kW (13 per cent) and costs by £9,600 per annum (17 per
cent). Notably, none of these potential savings necessitated advanced conservation
technologies.

Each energy-saving measure had to be assessed against its payback period, or trans-
ferability to the new factory, and a decision made on implementation accordingly.
Moreover, the long-term aims of the utility depended rather more on the energy
profile of the new factory. MANWEB came in late on the design of the new factory—
the physical body had already been erected—but there was still time to comment on
the services specification. MANWEB offered their energy consultancy services free of
charge. A series of recommendations was presented to the hired contractors includ-
ing the latest high-frequency lighting, effective thermostatic heating regulators and
magic-eye, energy-saving lighting controls. There was little debate and the
specification was upgraded. The success of MANWEB’s strategy was again apparent
in the electricity bill. Comparing May 1993 with May 1994, we find a reduction from
£5,273 to £3,770. This highlights the stark contrast between the conventional supply-
oriented and demand-management approaches to infrastructure service provision.
When the boundary of the building no longer acts as the frontier of utility activity,
novel energy questions arise. Electricity ceases to be taken for granted and greater
attention is directed to the factory as an energy system.
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BOX 9.4: Reducing demands on private transport in West London

In December 1993, Hounslow Council published a strategy for the commercial area
of the Great West Road (A4), the main arterial route from the west to central London
which carries much of the traffic to and from Heathrow Airport (Hounslow, 1993).
For many years, congestion along this trunk road has gradually worsened and the
area has been in danger of becoming an impassable bottleneck. Hounslow Council
and the Department of Transport were both keen that economic growth should con-
tinue—but only if extra traffic flows could be contained through the development of
public transport options. With development pressures increasing in the Great West
Road, Hounslow Council decided only to consider new office development in rela-
tion to improvements in public transport plus restraints on car use. They decided to
use planning obligations to link planning permission to mutually agreeable condi-
tions about public transport. The Council began by negotiating agreements with two
major companies—Alfa Laval and Smith-Kline Beecham, which each wanted to
develop new office space locally (Macrae, 19953). In return for tough parking controls
and public transport improvements, the developers were offered higher plot ratios.
This money would be put into the development of existing bus routes, plus the cre-
ation of new routes and the possible reopening of a disused train loop line and asso-
ciated station refurbishment. This is only the start. Hounslow Council wants
eventually to attract £3 million from developers to fund public transport improve-
ments including 25 new ‘Hoppa’ buses and better train services, as well as paying for
on-street parking controls to deter commuters within a half-mile radius of proposed
developments. Environmental improvements and local skills training are also being
negotiated. As David Bull, public transport officer with Hounslow Council, put it:

The aim of this approach is to enter into partnerships with developers using sec-
tion 106 obligations to increase the Pubic Transport Accessibility level (PTAL) at
office sites so that over time the modal split is more favourable to public transport
[Bull and Underwood, 1995, 1].

The Hounslow approach to development contributions suggests that a plan-led solu-
tion that emphasised the co-production of value could, potentially, allow more ‘sus-
tainable’ development and create more employment opportunities and help with
major improvements to the public transport network. There is ample scope for nego-
tiations between the local authority and developers. As Bull and Underwood suggest,
the local authority reduces potential car trips, improves the public transport and
gains new development to help the local economy without adding to environmental
problems. Developers can use areas that would normally be set aside for car parking
as commercial floor space in office schemes to increase profits and help to pay for
public transport improvements. In contrast to the old supply logic in which develop-
ers would be asked to contribute towards the cost of the highways improvements
needed to deal with the additional trips generated by the new development, develop-
ers now contribute towards improving the quality and potential of the local public
transport network.
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RETHINKING THE DEVELOPMENT PROCESS

Comparing and contrasting the patterns of bargaining in the case studies with
the conventional understanding of developer contributions raise critical ques-
tions about the conventional vocabulary of ‘developer contributions’ when
applied to infrastructure provision. Here, the language of ‘impacts’, ‘contribu-
tions’ and ‘bargaining’ fails adequately to capture the creation of new forms of
‘value’ in these development contexts. Faced with these novel forms of service
delivery, we must begin to ask what exactly a ‘developer contribution’ should
represent and what we might mean by ‘costs’ and ‘values’. Rather than see
development exclusively in terms of ‘impacts’, we argue that in our case study
examples new forms of ‘value’ have been created that would not have occurred
in the absence of development activity. In this way, the new logic of infrastruc-
ture provision transcends the kinds of aims and objectives found in much
literature on planning gain. Our case studies suggest that bargaining does not
always have to be an adversarial affair. Rather, negotiation in particular devel-
opment contexts can result in a mutual reshaping of development options in a
process of close engagement between development actors.

Seen in this way, networks cannot be viewed as a neutral background or as
simple technology. Instead, we need to view infrastructure networks as ‘actors’
in the development process. In this context, the demands placed on developers
are not limited to questions about the economic costs of the networks, or the
technical feasibility of supply. The new logic of network management means
that developers are subject to new demands. The building is not viewed in iso-
lation, but rather as a node on a network with the condition of that network
having profound implications for how new nodes become linked. In areas where
networks are seriously stressed, areas of water shortage, overburdened trans-
formers or congested roads, a new development has to be configured in such a
way that it lowers its demand on that network. Developers may be called upon
to allow new actors and technologies into the design process, or they may be
asked to provide services that will help existing users to reduce their demands
on the network in order to allow the development to proceed.

In this context, ‘cost’ of service delivery is no longer the central issue. Instead,
it is a question of how the developer and infrastructure provider configure the
building and its demands on the networks in such a way that the development
can happen at all! This requires a very different approach to the infrastructure
problem. Planners and infrastructure providers need to develop new ways of
mapping the diversity of network capacities. This includes: information on net-
work conditions and how they vary; new types of knowledge about users and
the relation between building specifications, technology and resource use; and
the social construction of new relations and communities of interest to sustain
the development of the new logic. The management of networks in this context
is spatially contingent, leading to diverse management practices across ‘hot” and
‘cold’ spots and infrastructure sectors even within a single plane area.
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The new logic of infrastructure challenges many of the central assumptions
of the conventional view of infrastructure provision, rendering problematic
the calls for a return to standardised assessments of the environmental impact
(see Chapter Seven above) of new development. Analysis or planning practice
steeped in structural assumptions of conflict and development ‘impact’ must be
questioned. Rather than developing standardised approaches, new forms of
local assessment and contextual knowledge need to be established in order to
relate new development to the particular capacities of existing infrastructure
networks. Such assessments have to be negotiated between planners, infrastruc-
ture providers, developers and wide range of regulatory agencies.

This means acknowledging that processes of infrastructure provision and
development are substantially more complex than previously accepted and that
we have to rethink the concept of developer contributions. We need to move
beyond the old debate which focuses on commercial contributions in a very nar-
row sense. Developers have to make a much more serious commitment to
finding new ways of reshaping the demand of their development on the infra-
structure network. This may involve considering new building practices, the
inclusion of new technologies for water and energy savings or a different
approach to the management of trip generation. Such contribution cannot be
captured in simple cost formulae or standardised practices. Instead, developers
have to work with infrastructure providers to shape their development to meet
the capacities on stressed infrastructure networks. In this context, the bargain-
ing process is not necessarily characterised by adversarial relations. Both the
developer and infrastructure provider have a mutual interest in reshaping the
form and design of a development to manage the level and timing of demand
placed on the stressed network, to reduce the cost of infrastructure supply and
to lower the long-run resource use and trip generation of the new development.

The new logic of infrastructure provision generates a much broader notion of
the concept of value that goes beyond purely economic notions of costs and
commercial contributions. By emphasising demand management, the logic can
help to increase the efficiency of water and energy use in new development while
also finding alternatives to car-based travel. The concept of value needs to be
broadened to consider the wider environmental, social and economic benefits
that the logic captures for the local community and the global environment. We
argue that the conventional perspective has been unable to capture the impor-
tance of these shifts because of its focus on the importance of costs and an
assumption that infrastructure provision is an inherently tension- and conflict-
ridden process. While accepting that there are difficulties about costs, these have
been largely transcended by the inability of developers simply to buy-in
additional capacity on infrastructure networks. Instead, a new style and culture
of infrastructure provision are emerging in which developers and infrastructure
providers have a shared interest in reshaping the location, form and
specifications of new developments to fit more sensitively onto increasingly
stressed networks.
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CONCLUSIONS

A powerful supply-oriented logic has traditionally shaped infrastructure man-
agement in Britain. While strong echoes of the supply logic still survive, we have
highlighted the emergence of a new, more environmentally beneficial, demand-
oriented logic of network management. This new logic is developing unevenly
across infrastructure sectors, but our evidence suggests that a mix of public con-
cern about the social and environmental impacts of new infrastructure, new
regulatory signals and competitive commercial strategies is likely to stimulate
the spreading of the new logic.

While conflicts and tensions between public and private goals clearly exist,
there are presently significant opportunities for infrastructure providers, devel-
opers, regulators and policy-makers mutually to develop novel ways of min-
imising the environmental costs of infrastructure provision. Our research has
illustrated how this new logic of network provision subtly, yet profoundly,
changed the context within which the bargaining process unfolded. In light of
this, we would argue that the debate about infrastructure provision needs to be
expanded beyond the distribution of costs, assessment of individual impacts and
the need for standardised procedures. In this way, rather than see infrastructure
as mere background or context, we have argued for the need to examine the co-
production of value from the standpoint of networks themselves. From this
perspective, impact assessments of individual developments are extremely prob-
lematic as buildings tend to be located in groups and because the interests of
developers, occupiers, utilities and the local community are clearly linked.

In sum, we argue that, as it becomes less feasible simply to expand infra-
structure networks, the need to manage infrastructure services becomes more
urgent. The new emphasis is upon the development of strategies through
which the developer and infrastructure provider can configure buildings and
their demands on technical networks in such a way that development can
occur at all. Clearly what is required is a very different approach to the chal-
lenge of providing infrastructure for development. We urgently need a new
vocabulary of the bargaining process which better captures the new logics of
infrastructure provision and allows planners to deal with the different chal-
lenges of development in ‘hot’ and ‘cold’ spots and the different configurations
of development actors involved at different times in different ways. Environ-
mental planning and policy would then be strongly framed by changing social
contexts of new forms of infrastructure provision more closely aligned to more
sustainable urban futures.
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The Environment and the Regions:
A New Agenda for Regional
Development

DAVID GIBBS

INTRODUCTION

LANNING AND ECONOMIC development policy has increasingly come to
Padopt sustainable development as a central organising theme at various spa-
tial scales. Following the 1992 Earth Summit in Rio de Janeiro, the United
Nations Agenda 21 provided a framework for sustainable development to be
placed at the heart of national, regional and local policy-making. In general
terms the concept of sustainable development requires that human activities
take place within the ecological limits of the planet. It is generally accepted that
this requires consideration of inter- and intra-generational equity, greater
democratic involvement in decision-making and, perhaps most importantly, the
integration of environmental, economic and social decision-making. One of
the most problematic elements of sustainable development is in implementing
the integration of environmental and economic policy (Gibbs et al., 1996, 1998).
It has been argued that this should involve a shift away from the environment
being considered in the final stages of economic decision-making and toward the
environment being considered at a strategic decision-making level. Attention
should be directed to altering patterns of production and consumption based
upon an efficient use of natural resources, a reduction in waste generation and
the closure of resource loops (Friends of the Earth, 1997). Taken together these
requirements represent a considerable challenge to the organisation of eco-
nomic activity as it currently exists. In particular, it opposes the view that
achieving economic goals is in some way a prerequisite for achieving environ-
mental and social goals. However, progress in placing such aims at the centre of
economic development policies has been limited. The most visible evidence of
this process beginning to take place in the UK has been through the UK
Sustainable Development Strategy (HMG, 1999) and the development of Local
Agenda 21 initiatives. More recently there has been a growing debate over the
potential for sustainable development to form a key component of the UK
Government’s revived interest in regional planning and policy.
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In the UK, successive Conservative governments from 1979 onwards down-
graded regional planning and policy in favour of a competitive regime for urban
governance. In time this competitive regime was opened up to any area wishing
to bid for funding. With the advent of a (New) Labour government in 1997, a
regional dimension in both planning and policy returned to the UK political
agenda. Legislation set up assemblies (but with markedly differing powers) in
Northern Ireland, Scotland, Wales and Greater London. The establishment of
Regional Development Agencies (RDAs) in eight of the nine English regions’
from 1 April 1999, when they absorbed the existing bodies of the Rural
Development Commission and English Partnerships, was the start of a key
change in English regional governance. The Labour Party’s revived commit-
ment to regional devolution can be traced back (at least) to the work of the
Regional Policy Commission (RPC), chaired by Bruce Millan (see Mawson,
1997, for the regional debate in historical context). The RPC considered the
form of regional policy in the light of a manifesto commitment to greater
regional government and produced its report in 1996 (Regional Policy
Commission, 1996). Following the election of a Labour government in May
1997 a White Paper was subsequently published on 3 December 1997 (HMG,
1997) followed by the Regional Development Agencies Bill> on 10 December
1997.

A key theme in the regional policy literature from the Department of the
Environment, Transport and the Regions (DETR) associated with the estab-
lishment of RDAs was the need to incorporate environmental issues into eco-
nomic development strategies for local areas and the regions and to move
towards the integration of economic, social and environmental issues through
the concept of sustainable development (HMG, 1997; DETR, 1998k). The UK
government’s consultation on proposed changes to Regional Planning Guidance
(RPG) also recognised the need for a broader approach to spatial planning,
incorporating economic and environmental issues (DETR, 1998m). While this
commitment to sustainable development was progressively watered down from
the initial formulations of the RPC through to the White Paper and the passage
of the 1997 Bill through Parliament, nevertheless the RDAs are still potentially
key players in environmental policy formulation and delivery (Gibbs, 1998).
The more contentious issue of how the RDAs and RPG should interact remains
to be addressed—for example, while RPG involves elements of local democra-
tic control through the central role of local authorities in the RPG preparation
process, RDAs lack a direct democratic mandate (Benneworth, 2000; Murdoch
and Tewdwr-Jones, 1999).

Thus, as with their other functions, the RDAs have not entered onto an empty
stage—a number of key institutions and actors are already concerned with

! The ninth region, London, has its own RDA responsible to the Mayor of London, elected in
May 2000. While the other regions have regional assemblies, London has its own Greater London
Assembly.

2 Subsequently the Regional Development Agencies Act 1998.
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environmental policy, sustainable development and environmental governance.
A number of questions arise from the formation of RDAs and the operation of
RPG. First, although both the RDAs and RPG have sustainable development as
one of their key responsibilities, will this be addressed seriously or will more
conventional development initiatives take precedence? Secondly, what specific
role will RDAs play, given that the environmental policy field in the UK already
has a range of actors at the regional level? Finally, what is the justification for
addressing issues of sustainable development through regional planning and
economic strategies? In this chapter the development of recent policy initiatives
and forms is outlined with a particular focus on regional planning, RDAs and
sustainable development. These sections seek answers to the first two questions.
Following this analysis, the chapter addresses issues of the appropriate scale of
intervention for planning before concluding with some suggestions on potential
policy initiatives that could be developed to contribute to sustainable develop-
ment at the regional scale.

REGIONAL PLANNING AND SUSTAINABLE DEVELOPMENT

The lack of a strong regional dimension to planning has long been seen as a bar-
rier to the implementation of sustainable development in the UK (Marshall,
1993). This is frequently contrasted with other parts of Europe where it has been
argued that the regional scale is one which allows effective integration of eco-
nomic, social and environmental policy areas (CEC, 1997a). The period from
1989 to 1991 saw the emergence of a new form of regional planning in England
and Wales based on Regional Planning Guidance prepared for Government
Office areas®. This provided strategic guidance for local authorities on the
preparation of development plans and introduced some potential for introduc-
ing sustainability into regional planning. However, amongst other criticisms, it
lacked a strong regional focus and paid insufficient attention to environmental
concerns (DETR, 1998m). From this initial position under Conservative admin-
istrations, there has been a substantial revival of interest in regional planning
following the election of a Labour government. The DETR proposed a sub-
stantially upgraded role for the regions in planning—regional planning bodies
are responsible for preparing draft Regional Planning Guidance (RPG) in con-
sultation with other regional stakeholders.* RPG now has a specific remit for
implementing sustainable development, with a requirement for an environmen-
tal appraisal of RPG policies and proposals (DETR, 1998m). The response to
this has been to see the emergence of sustainable development in most RPG

3 Except in the South East where it covered the areas of the Government Offices for the South
East, London and part of Eastern region.

+ These new developments in RPG are also linked to developments in European policy, particu-
larly the emerging European Spatial Development Perspective and the de facto production of
regional and sub-regional plans in areas eligible for EU Structural Funds.
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documents and moves towards integrating and co-ordinating land use planning
and transport (Baker, 1998). Some regions have attempted to develop new inte-
grative approaches for environmental issues, notably in South East England®
(SERPLAN, 1998).

Consultation papers prepared by the DETR stress the need to strengthen
regional governance and to improve the co-ordination of land use, transport
and economic planning at the regional scale (DETR, 1998k, 1998m, 1999%).
However, despite this shift in emphasis there is considerable regional variation
in the extent of engagement within this broader sustainability agenda (Marshall,
1998). Reflecting the land use bias of planning policy, particular stress has been
placed upon the implications of demand for housing and the perception of
restraint as the key issue in a truly sustainable approach to the planning process
in the UK (Rydin, 1999). In South-East England in particular, sustainable devel-
opment discourses have been adopted at the sub-regional level to justify policies
for restraint and to argue that some areas cannot accommodate allocations of
new housing proposed within RPG. This fairly narrow focus points up one
problem with the planning system with regard to sustainable development—the
fact that the emphasis on land use planning makes it difficult to deal with
broader economic and social issues (Breheny, 1997; Healey and Shaw, 1994;
Murdoch and Tewdwr-Jones, 1999).

Of particular concern is the recognition that the revised planning policy could
operate largely in isolation from the activities of Regional Development
Agencies, albeit that RPG is intended to adopt a complementary approach to
RDA economic strategies (DETR, 1999f). Revised Regional Policy Guidance for
England and Wales has sought to ensure that RPG provides an overall frame-
work that considers the environmental, economic and social consequences of a
land use strategy and is subject to a rigorous environmental/sustainability
appraisal. RPG is intended to provide a spatial framework, not just for devel-
opment plans, but is also relevant to other strategies such as air quality, energy
and waste, and for the investment and operational plans of relevant infrastruc-
ture and public service providers (Roberts, 1999). However, the formation of
Regional Development Agencies (RDAs) in the English regions has introduced
another element to operate alongside the planning process. To reduce the poten-
tial overlaps that may ensue, the UK Round Table on Sustainable Development,
amongst others, has argued that RPG should be the wider spatial strategy within
which RDAs act (UK Round Table on Sustainable Development, 1999).
However, in the absence of a hierarchical approach to regional governance,
overlapping responsibilities will continue to be present and tensions will
inevitably arise between the different tiers of governance in future. The DETR
(1998m, 4) proposed that the RDAs need to have ‘due regard to’ RPG, while
‘proposals for the provision of housing, transport and other infrastructure have

5 As with the RDAs, the new arrangements for planning guidance in London are likely to differ
from those adopted for the English regions.
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regard to and, where appropriate, support the RDAs’ programmes of economic
regeneration’. Recognition of the potential overlaps involved has led to the
Government introducing regional sustainable development frameworks,
intended to be ‘high level documents that set out a vision for sustainable devel-
opment in each region’ (DETR, 2000g, 5). However, these are non-statutory and
are only intended to act as a framework for other regional strategies.® As
Harman (1998: 197) has pointed out, however, the number of regional bodies
which need to ‘have regard to’ each other’s work over the next few years is likely
to ‘end up giving the players a headache’.

REGIONAL DEVELOPMENT AGENCIES AND SUSTAINABLE DEVELOPMENT

Given the growing importance of the environment within policy-making, it is
not surprising that the Regional Policy Commission (RPC), established by the
Labour Party while in opposition to consider the form and structure of possible
regional development bodies, contained an analysis of the benefits of integrat-
ing environmental and regional development policies. The RPC report recom-
mended that regional level action was required, in conjunction with action at
other spatial scales, to implement sustainable development and environmental
improvement. The RPC proposed that a Labour government should provide a
regional dimension to Local Agenda 21, working with newly created regional
chambers and RDAs to establish partnerships for effective sub-national action.
Under these proposals, regional economic strategies would have contained an
environmental appraisal and an assessment of the environmental impact of
regional economic development strategies. The RPC stressed that adopting
sustainable development as the basis for development could create ‘win-win’
outcomes for both the economy and the environment. For example, the RPC
drew upon research that suggested that there is substantial potential for job cre-
ation in environmental activities and industries (see for example OECD, 1997).
Energy conservation and ‘green engineering technologies’ were highlighted as
two examples where regional policy could help with creating jobs. This was also
seen as an issue related to national economic competitiveness—in a growing
world market for environmental technologies the UK was seen to be losing out
to the dominant suppliers based in Japan, Germany and the USA.

While several of the environmental themes identified by the RPC were incor-
porated in the subsequent legislation, the importance attached to concepts like
sustainable development has often been ambiguous. For example, the 1997 Bill
itself called on Regional Development Agencies to take ‘the environment and
sustainable development’ into account only ‘where appropriate’. The White
Paper stated that sustainable development would form one of the RDAs’ five

¢ Substantial criticism by the Performance and Innovation Unit concerning the lack of co-
ordination of regional initiatives led to the establishment of a Regional Co-ordination Unit to per-
form this function across all central government policies (Planning, 18 February 2000).
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specific objectives (the other four being economic development and social and
physical regeneration; business support, investment and competitiveness;
enhancing skills; and promoting employment). Indeed, two key stated aims of
the RDAs were said to be the promotion of ‘sustainable economic development’
(HMG, 1997, 9) and the integration of economic, social, democratic and envi-
ronmental agendas. In a specific section of the White Paper devoted to
‘Environment and Sustainable Development’ it was further claimed that:

RDAs will place the principle of sustainable development at the heart of their pro-
grammes. To ensure this, the Government will give them a specific statutory objective
of furthering the achievement of sustainable development which we will monitor
closely. They will integrate environmental, economic and social objectives [HMG,

1997, 39].

The RDAs were also seen as having a key role in a number of specific envi-
ronmental aims—for example in relation to waste minimisation, energy
efficiency, encouraging environmental technology developments and support-
ing Local Agenda 21 initiatives. It was envisaged that these objectives would be
achieved through the development and implementation of regional economic
strategies, which would integrate economic, environmental and social aims.
Such strategies would also be the means to ‘promote sustainable development
and sustainable communities’ (HMG, 1997, 22), although exactly how was not
made clear, except that it would involve the RDAs working with local and
regional partners for ‘environmental improvements’. This lack of clarity was
sidestepped at the time by reference to the future publication of a revised sus-
tainable development strategy for the UK in 1999, which ‘will seek to identify
the main themes of sustainable development policy, and show how the various
strands—such as regional policy—fit together’ (HMG, 1997, 40). In the event,
the revised strategy merely reiterated the role of RDAs in implementing sus-
tainable development without providing detail of the Government’s much
vaunted ‘joined-up thinking’ to integrate policy areas (HMG, 1999).

The ambiguous nature of any commitment to sustainable development as a
basis for regional strategies was clear from the more conventional views that
prevailed elsewhere in the White Paper. In places sustainable development was
narrowly equated with the physical built environment, such as through reusing
redundant buildings, promoting quality in new developments and reclaiming
derelict or contaminated land. Such ambiguity was highlighted by the fact that
sustainable development did not feature in the list of twelve RDA core functions
despite being one of the five objectives for RDAs. The former was a fairly con-
ventional list of economic development policy areas where it was simply
claimed that the environment and sustainable development are an area where
‘RDAs will also contribute to policies and programmes’ (HMG, 1997, 44).

Overall then, more conventional views of the role of the environment in
regional development are likely to remain dominant. Thus, high quality natural
environments are simply seen as a prerequisite for encouraging tourism and
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attracting inward investment and associated high value employment. This con-
ventional view was given added weight in the White Paper through the argu-
ment that poor regional economic performance in the past has resulted in
environmental degradation. This was said to be a consequence of a failure to
invest in pollution reduction measures, the inability of firms with a poor eco-
nomic performance to take environmental protection measures, and of business
failure resulting in derelict or degraded land. The implicit message here then is
that a growing regional economy is needed to create the necessary resources to
tackle environmental problems—growth must come before environmental
problems are addressed. The reliance is upon improved competitiveness
(through conventional measures) which will then enable regions to turn to
addressing environmental and social problems. However, seeing social and
environmental goals as a function of achieving economic goals conflicts with the
aim of sustainable development. It is perhaps worth observing here that this
interpretation reflects a particular UK view of sustainable development. In other
countries, by contrast, economic development, at least in policy statements, is
demoted to a position below environmental and social concerns (O’Brien and
Penna, 1997).

There is also little explicit linkage made within UK official documentation
between the role of RDAs and the changing criteria for the use of European
Union Structural Funds. While the RDAs will take a leading role in the dis-
bursement of the Structural Funds, there is no explicit recognition of recent
European Commission concerns about the failure to meet environmental
requirements within the Structural Fund programme at the regional level
(Keller, 1997), nor of recent proposals to ‘green’ the Structural Funds by devel-
oping a set of environmental indicators to assess the impact of projects and
strategies (CEC, 1997b). A joint seminar held by the European Commission and
the Environment Agency also sought to encourage the use of Structural Funds
to encourage ‘environmentally sustainable development’ in the UK regions”
(CEC, 1997¢). This recommended developing environmental baselines against
which to measure performance, integrating environmental profiles into
Structural Fund programmes and encouraging adoption and diffusion of clean
technologies and eco-industries. However, there is little indication that RDAs
have taken this new EU agenda on board (Roberts and Jackson, 1999). This lack
of clarity came through in proposals for the RDAs to track the state and devel-
opment of the regions through Regional Competitiveness Indicators and mea-
sure performance. Initially these did not mention any environmental indicators
to assess the impact of regional policy and in the subsequent guidance to RDAs
on regional strategies, simply proposed the percentage of new houses built on
previously developed land as a core indicator and net hectares of derelict land
brought into use as an additional sustainable development indicator.

7 Seminars were also held in France and Germany.
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Despite this, subsequent strategy guidance given to the RDAs to develop their
regional economic strategies indicated that, notwithstanding the White Paper’s
vagueness, sustainable development remained on the agenda for the RDAs:

[The RDAs] most important task . . . will be to produce a regional strategy in relation
to their purposes: economic development and regeneration; employment and the devel-
opment of skills; and sustainable development [John Prescott quoted in DETR, 1998n].

In compiling their regional strategies, the RDAs were expected to appraise how
these would promote sustainable communities, protect the environment and
integrate economic, social and environmental objectives. However, the Regional
Development Act requires the RDAs only ‘to contribute to the achievement of
sustainable development in the United Kingdom where it is relevant to its area to
do so’ (DETR, 1998n, emphasis added). This has left the implementation and
interpretation of sustainable development open to individual RDAs.

In total then the UK policy literature does indicate that there has been a shift
in thinking about the need to incorporate environmental issues into regional
policy, both in relation to both planning policy and the RDAs. However, exactly
what the incorporation of sustainable development into regional policy will
mean in operational terms remains ambiguous (Friends of the Earth, 1997). As
has been shown, the RDA White Paper was vague on the delivery of such envi-
ronmental policy and in places equated this with a narrow view of the economic
benefits to be gained and, even more narrowly, with infrastructural develop-
ments. Despite broadening the remit of planning within RPG to encompass
environmental, social and economic issues, it remains very land use planning
dominated. Issues central to the concept of sustainable development, such as
greater democratic involvement, equity and community involvement, receive
scant attention in either the RDA or RPG proposals. In relation to the initial
question posed at the start of this chapter it appears that sustainable develop-
ment may well be a secondary consideration after the development of more con-
ventional economic and land use strategies for the regions and that most
regional strategies will not place issues such as increased energy efficiency, clean
technologies, waste reduction and closed-loop systems on their agendas. Indeed,
the progressive watering-down of the sustainability message within UK regional
policy serves to illustrate the failure of successive governments to seize the ini-
tiative and their continued reliance upon more conventional economic analyses,
even where the past success of some of these (for example, inward investment
policies) and the future success of others (for example, the knowledge-based
economy) in lagging regions are dubious.

1. What role for Regional Development Agencies?

While the RDAs may have sustainable development and the environment as
part of their agendas, there is a need to place this responsibility in the wider per-
spective of their capabilities. RDAs have relatively few powers, other than those
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of “functional allocation’ i.e. the responsibility to deliver policy initiatives,
rather than powers of financial responsibility. The bulk of decision-making
power for the latter remains with UK central government and, to a lesser extent,
the European Union. Possessing these functional allocation powers could allow
a reconsideration of the division of responsibilities and roles within the regions.
However, there have been no proposals that the RDAs should replace existing
governance institutions. For example, little transfer of responsibilities has been
envisaged between DETR and the RDAs, and the Department of Trade and
Industry (DTI) retains control over Regional Selective Assistance. Rather the
RDAs will act as co-ordinators for partnership approaches by existing agencies
and institutions (DETR, 1998n). As we have already seen, land use planning was
specifically excluded from the RDA remit.

The potential for overlap and confusion of aims and initiatives is as substan-
tial in the environmental field as it is in relation to other functions. At national
level, neither MAFF, nor the Department of Culture, Media and Sport, is part
of the existing Government Offices for the Regions (GORs). At the regional
scale (albeit using different spatial definitions) the Environment Agency and
English Nature continue to exercise statutory obligations in areas covered by
the RDAs. The lack of congruence of these various boundaries gives rise to what
has been described as England’s ‘disjointed meso’ (Sharpe, 1993) and results
from both the incremental nature of their development and the fact that the
structures may reflect functional coherence for the single issue agencies con-
cerned (UK CEED, 1997). In the case of the Environment Agency, for example,
Local Environmental Action Plans (LEAPs) are based upon watershed areas.
While there are obvious links between the work of the RDAs and these other
agencies, they are not specifically mentioned as regional and local partners in
RDA strategy guidance to be taken into account (DETR, 1998n). Similarly,
there is little or no mention of the RDAs or of wider economic development
strategies in the Environment Agency’s LEAPs, despite the fact that they were
developed in partnership with a wide range of local stakeholders including local
authorities and business. At the sub-regional scale, local authorities, in partner-
ship with other actors, continue to develop Local Agenda 21 and other environ-
mental strategies, and it is not clear how the RDAs will contribute to
co-ordinating these, if at all, at the regional scale, despite an explicit commit-
ment to do so and the need for interaction between all the strategies encom-
passed in the regional sustainable development frameworks (DETR, 2000g).

As Marshall (1998) indicates, a shift towards the adoption of new ecological-
economic policies by RDAs and regional assemblies in the English regions could
occur. If this is the case, then regional governance may have some purchase on any
shift towards sustainable development. While Marshall (1998, 438) argues that
this would mean that ‘regional political autonomy would have a relation
to regional ecological autonomy?’, it is not clear how this would work out in prac-
tice. First, the boundaries of each remain mismatched. In the case of the environ-
ment, this is not just a matter of administrative and jurisdictional inconvenience,
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but may act as a key inhibitor of environmental planning. A reformation of
boundaries along bioregional principles, or at least making the boundaries of
existing regionalised structures coterminous, could go some way to resolve this,
but seems unlikely in the short to medium term (see McGinnis (1999) for a dis-
cussion of the possibilities for this in a US context). Secondly, in the absence of a
strong lead from central government such sustainable development strategies are
likely to remain marginal to the perceived ‘mainstream’ of economic development
(although see Jackson and Roberts, 1997). Thirdly, as with the entry of any new
state form or structure, the formation of the RDAs and assemblies have implica-
tions for the access of different interests, political representation and policy deter-
mination (Patterson, 1999). Exactly how the interest groups involved represent
their own interests and engage with those of other dominant groups through the
new institutional forms remains to be seen. While regional assemblies have some
element of legitimation, consisting as they do of indirectly elected councillors,
RDA boards are non-elected. They are also intended to be business-led and, in the
short to medium term at least, accountable solely to central government (Lynch,
1999). This may make them both easier to control from the centre and open to
lobbying by coherent special interest groups organised at a regional level.
Conversely, those interests not organised at a regional scale, such as environmen-
tal groups, may have little purchase on RDA activities® (Patterson, 1999).
Moreover, conflict between the various regional strategies, such as between RPG
and RDA strategies, may eventually be resolved only through reference to the
Secretary of State, a process which negates some of the purpose of devolution.
Work by Marshall (1998) draws upon his research in Lower Saxony to devise
a set of guidelines for what he terms ‘environmentally intelligent regional gov-
ernance’ (see Box 10.1). By this measure, the situation in the English regions is
not encouraging. What may be needed in the English regions is the development
of strong elected regional assemblies which are able to set targets, develop poli-
cies and create partnerships with other actors such as utility companies and
industry. Whether the existing assemblies will develop into directly-elected
regional governments is still an open question. Developing regional environ-
mental data sets, setting targets and developing performance indicators would
all help to measure progress. Whether this occurs depends very much on indi-
vidual RDAs. The relative weakness of current arrangements where there is
weak democratic control or legitimation is noted by Haughton (1998), in rela-
tion to control over regional water companies in the UK, and is implicated in
Marshall’s point about the relative power of the private and public sectors.” The
development of unelected RDA boards and the slow development of regional

8 It is notable that where there is institutional capacity organised around an environmental
agenda, such as in North West England, there was a much greater emphasis upon sustainable devel-
opment issues in the Regional Economic Strategies.

2 Bradbury and Mawson (1997) point out the high level of support for devolution amongst elites
in Scotland and Wales, presumably to help advance their own agendas. Similar elite support is also
evident in some of the English northern regions in particular.
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BOX 10.1: Key Conditions for Environmentally Intelligent Regional
Governance

* A strong regional jurisdiction

* Strong environmental sectoral planning

* Involvement of the economic arm of government

* Power balance between the private and public sectors

* Central government policy leaves space for regional initiatives
* Articulation between regional, sub-regional and local policies
* The presence of a strong sustainability discourse

Source: adapted from Marshall (1998).

assemblies (let alone directly elected ones) is likely to mean that the RDAs sim-
ply constitute one actor amongst many, at least in the early stages of their devel-
opment.

The one encouraging sign to date is that there is evidence that some RDAs
have incorporated sustainability and environmental issues into their regional
economic development strategies (Benneworth, 2000; UK Round Table on
Sustainable Development, 1999). This has been assisted by the fact that central
government recognises that regional diversity means that a ‘single prescriptive
model’ of RDAs is not applicable, even though in reality there has been strong
central control over the form and content of such strategies. While this has some
dangers, given that the absence of central requirements on environmental qual-
ity or sustainable development may allow regions to avoid the issue completely,
it does create space for experimentation. While there has been some criticism
that the original plans for the RDAs have been watered down substantially,
some RDA chairs have seen opportunities for developing their own programmes
based, for example, on European or joint public-private funding (Hetherington,
1998).

In future, then, it may be that the RDAs will develop more radical pro-
grammes around sustainable development, particularly in areas eligible for EU
Structural Funds, where there has recently been specific encouragement to
develop such a regional strategy:

A full regional sustainable development strategy would necessarily address policy
areas which lie outside the scope of Structural Fund intervention and may not always
correspond to boundaries of the eligible programme area. Nevertheless, the
Commission sees no reason why the European programme implementation apparatus
in a region could not be used to contribute to the development of such a strategy [CEC,
1997¢, Section 4].

However, the Commission proposes that the Environment Agency (and the
Scottish Environmental Protection Agency) should be the main co-ordinating
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body to take such developments forward, as opposed to the RDAs. To conclude
this section, as with much comment on the RDAs, the obvious message is that
we shall have to ‘wait and see’ how they develop and what role they carve out
for themselves given the nebulous state of current RDA development and
formation.

2. Scale and sustainable development

Finally, there is the issue of the most appropriate scale on which to address
issues of sustainable development. This concern with scale can also be related to
a revival of interest in the importance of regional economies as key sites of devel-
opment (see Storper, 1997 for example). In recent years it can also be argued that
we have seen a process of the rescaling of environmental policy. Devolving
sustainable development policy down to the regional and local level in the UK
is part of a wider trend observable in several countries (see, for example, May et
al., 1996, for a view on environmental governance in the USA, New Zealand and
Australia). International agencies and national governments have increasingly
delegated responsibility for action to sub-national and, in particular, local lev-
els of the state. Recent UK environmental policy displays evidence of this rescal-
ing process with some environmental responsibilities effectively being delegated
upwards to the European level through the impact of successive European
Environmental Action Programmes and through adopting European directives
on, for example, integrated pollution prevention and control and urban waste
water treatment (Lowe and Ward, 1998). Indeed, Hanf (1996) has argued that
EU environmental policy has been a key factor in driving what he terms a ‘re-
ordering of regulatory space’ throughout the EU for delivering environmental
initiatives. In the UK, however, much of the responsibility for implementing and
policing these actions has been delegated downwards to local government and
to specialist agencies of the state. In the latter case the Environment Agency has
assumed a key role, implementing national environmental regulation at a sub-
national level and producing Local Environmental Action Plans based on catch-
ment areas, in conjunction with a range of local stakeholders. UK central
government has additionally explicitly devolved environmental responsibilities
downwards, for example by stressing local authorities as key sites for achieving
internationally agreed environmental policy such as UN Agenda 21 (through the
Local Agenda 21 process). This is not to over-emphasise the role of the central
state—in the UK local authorities were glad to seize on to this new local agenda
under previous Conservative governments because it represented an alternative
to Conservative views on minimal local government and (re)legitimated local
authority activities (Marvin and Guy, 1997).

The RDAs, RPG and regional sustainable development frameworks will con-
tinue this process of devolved responsibility. While the rationale for a regional
approach to environmental issues is rarely stated, it is possible to put forward
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some arguments for this. First, there is an argument that a coherent manage-
ment approach to ‘natural’ environmental ecosystems of necessity involves a
larger spatial scale than individual local authority areas (UK CEED, 1997).
Indeed, the need for this regional approach is explicitly recognised in the UK
planning system through Regional Planning Guidance, for transport and solid
waste management and, increasingly for water resource management. As we
have seen, together with the development of Regional Air Quality Management
Schemes in some parts of England, these have the potential for integration with
RDA strategies. Secondly, it has also been argued that regions are potentially
better vehicles for the expression of accountability and representation, operat-
ing at a meso-level between nation state and locality. They are thus closer to
local areas than the nation state, but avoid the constraints of NIMBYism at that
level (see UK CEED, 1997, for an outline of these arguments). In conclusion,
then, there may be substantial justification for action on sustainability at the
regional scale, but the effectiveness of such action in a UK context remains to be
seen.

CONCLUSIONS

Given the recent establishment of Regional Development Agencies in the
English regions, the changes to Regional Planning Guidance and the introduc-
tion of regional sustainable development frameworks, the tone of this chapter
has necessarily been highly speculative. Establishing RDAs in the English
regions will be a long-term process and, given that their first task of developing
regional economic strategies was completed only in autumn 1999, we should
perhaps not be too condemnatory in advance of the evidence.’® Despite this, it
is fair to say that the probability of any RDAs taking sustainability seriously as
their key organising principle seems remote. Much more likely is an approach
that sees sustainable development in fairly narrow environmental or infrastruc-
tural terms, or where it is marginal to other more mainstream economic poli-
cies. One certainty, however, is that the development of the RDAs has
introduced new forms of institutional governance into the environmental and
sustainable development policy arena. This has implications for how we under-
stand the more pragmatic consequences of RDA establishment.

The devolution of some functions to the RDAs leaves other agencies and
actors with their existing powers and responsibilities. In particular local author-
ities, through their Local Agenda 21 strategies and central involvement with
RPG, and the Environment Agency, through Local Environmental Action Plans,
remain key actors at the regional and sub-regional scales. Such governance
structures may well remain confused unless there is a shift towards regional

10 Final strategies were presented at the end of October 1999 and were approved by DETR in
mid-January 2000 (Benneworth, 2000).
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government. In revising RPG, the Government pointed to the need for democ-
ratic control over the planning process and, in arguing for this, rejected the pos-
sibility of RPG coming under the remit of the RDAs, given their dominance by
business interests and their lack of democratic legitimation (DETR, 1998m).
While there was speculation that revised planning legislation could come under
the control of regional chambers, the more democratic option of subsuming
both RPG and RDAs under the control of directly-elected regional assemblies
does not appear to be an option at the time of writing. The compromise solu-
tion proposed is to continue with Regional Planning Conferences in some form,
giving local authorities a major role working closely with Government Offices
(DETR, 1998m). As has been outlined above, the development of regional
assemblies to drive policy, set targets and monitor progress may be a key
requirement in any shift towards a programme for sustainable development.

A starting point for the development of such a programme is that expressed
in DETR guidance on sustainable development and regional strategies, which
refers to ‘a different model, where quality of life is enhanced by safeguarding the
environment while still having economic growth and progress’ (DETR, 1998n,
para. 4.2.2). Much of the necessary change towards this new model remains the
prerogative of national (and EU) government—carbon taxes, taxes on aggre-
gates and reduced employment taxes for example. There remain though a
number of areas that could be developed as part of a regional strategy. One of
the key areas which needs to be developed is that around notions of capacity
building, community enterprise, access to credit and capital and local trading.
Such initiatives have particular links to debates around social inclusion and
exclusion. While space does not allow these to be outlined here in detail, much
invaluable work is already being done in this area (see Ekins and Newby, 1998
for example).

Such initiatives are only one part of the sustainability agenda for regional eco-
nomic strategies. Invaluable though such developments are, they should form
part of a coherent, holistic approach to sustainability which includes ‘main-
streaming’ sustainability through ‘bending’ more conventional programmes
and ways of thinking. By way of conclusion, such approaches could include:

—Actions to encourage energy efficiency and renewable energy production,
where a first step could be the construction of an audit of carbon emissions
and flows on a regional basis and the development of strategies to reduce
carbon emissions (McEvoy, Gibbs and Longhurst, 1998).

—The redirection of inward investment strategies on more ‘environmentally
friendly’ lines, through demanding higher standards from inward investors
or by targeting specific environmental sectors.

—The encouragement of closed loop waste systems and facilitating shared
services at new and existing industrial sites. These ideas have been picked
up in notions of eco-industrial parks that facilitate the interchange of waste
products by firms and encourage collaborative effort (Brand and De Bruijn,
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1998). For ‘new-build’ parks this may also be combined with layouts and
buildings that encourage energy efficiency and utilise renewable energy
sources. Such eco-industrial park developments are an increasing feature of
economic development in the USA and in Europe, as well as more isolated
examples from the UK at the Ecotech Innovation and Business Park at
Swaffham in Norfolk sites and Dyfi Ecopark at Machynlleth in Wales.

—At the regional scale, an increasing emphasis has been placed upon the
development of indigenous enterprise as opposed to inward investment
strategies. Regional institutions could, in conjunction with the new Small
Business Service, encourage Business Links and other groups within the
region to provide advice to small firms on sustainable development. Given
the difficulties of reaching such firms and, in some cases, of actually having
an influence upon firm behaviour, this may need to be linked to other ini-
tiatives such as local public sector purchasing policies and supply chain
networks.

—Encouraging the development of high technology sectors that can con-
tribute to sustainability—the growing global market for environmental
technologies and services provides an opportunity here for some regions.
Many of the firms in these sectors are small and there may be opportunities
for networking such firms to assist with global market access, as well as
exchanging information and joint project bids. There is thus a role for
regional institutions to act in a proactive manner to create the kinds of
networking and ‘institutional thickness’ associated with cluster develop-
ment. The argument here then is to rethink more conventional strategies,
such as those envisaged in the Competitiveness White Paper (HMG, 1998),
in a new, and more sustainable, fashion.
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Postscript
CHRIS MILLER

During Mrs Thatcher’s second administration, Healey (1985, 501) wrote:

Despite political rhetoric, no government can dismantle the planning system without
devising an alternative mechanism to manage the co-ordination of spatial externality
effects and the mediation of conflicts over land use change and development.

Some fifteen years later, this observation has lost none of its validity. Moreover,
public concern with that sub-category of ‘spatial externality effects’ which
includes pollution, nuisance, noise and risk is similarly undiminished. The first
four chapters of this book described the continued effectiveness of planning,
strengthened with the environmental assessment regime, in anticipating and
preventing these traditional concerns. But what of climate change and other
externalities which are not confined to the immediate spatial and temporal
scales? In Chapter One, we noted, among the recent additions to the list of
Planning Policy Guidance Notes, one devoted to renewable energy and another
concerned with the management of coastal areas (under threat from the raised
sea levels which accompany global warming). The question arises: what role (if
any) could planning play in preventing or reversing the conditions which now
provoke increasingly urgent demands for more sustainable lifestyles?
According to Millichip (1993, 1118), planning control and policy can encom-
pass the ‘full range of temporal and spatial dimensions” which are inherent in
the global remit as well as a concern for future generations which characterises
sustainability. This transition can be made without difficulty since it represents
a ‘change of degree rather than kind’. This confidence in planning’s adaptabil-
ity is not shared by Jewell (1995), who points in particular to planning’s ambiva-
lent attitude to the question of ‘need’. In its most frequently quoted definition,
sustainable development is held to be ‘development that meets the needs of the
present without compromising the ability of future generations to meet their
own needs’ (WCED, 1987, 43). The notion of ‘need’ is therefore central. Need
can be a material consideration provided it is ‘related to the character of the use
of the land’.! But this test is hardly onerous and, provided that its reasoning is
not demonstrably erroneous, there is no reason why a planning authority may
not justify refusing consent by arguing that a proposed development was

U Westminster City Council v. Great Portland Estates plc [1985] 1 AC 661 at 670.
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superfluous to local requirements. However, the case law in this area has been
more concerned with the separate question of alternative locations and, in
regard to transport, consideration of ‘need’ is excluded? from discussion at the
public inquiry which forms part of the procedures (under the Highways Act
1980) for approving a major road. But as Wood points out in Chapter Seven, the
amended directive on environmental assessment obliges developers to provide,
as part of the environmental statement, a description of the main alternatives to
the project as well as the reasons for the particular choice. Whether this change
(and, for the first time, an obligation on planners to justify planning approval as
well as refusal) will result in ‘need” becoming a more decisive consideration
remains to be seen.

In Chapter Ten, Gibbs identifies ‘restraint as the key issue in a truly sustain-
able approach to the planning process’. It is not difficult to imagine planning
guidance for a region like the South-East of England becoming increasingly
couched in terms of a reluctance to allow market demand to determine the rate
of development for residential use. But is it possible to imagine planning exer-
cising restraint over other categories of non-sustainable development which are
not so obviously linked to land use as housing? The case studies presented in
Chapter Nine give some indication of what can be achieved—in terms of
reduced water, energy and traffic demand—by negotiation between developers,
planners and the utilities. ‘Pollution prevention pays’ (see Royston, 1979) was
one of the clichés of the environmental movement of the 1970s, and enlightened
self-interest will no doubt continue to play a role in the pursuit of sustainability.
Implicit within sustainability is the notion that market forces are neither the sole
nor the best indicators of ‘need’. Certain activities entail so great an environ-
mental risk and impose such demands upon natural resources that, irrespective
of the economic demand which they may meet, they cannot be permitted.
Anthropogenic threats to natural ecosystems are of such gravity, many environ-
mentalists argue, that there must be a greater readiness to prohibit, and not
merely to regulate, pollution. In other words: the state must become more pre-
pared to say ‘no’ to activities which, although acceptable in traditional terms,
are now recognised as offending against some aspect of sustainability.

There is no reason to believe that planning authorities must bear this regula-
tory burden alone. It is not difficult to imagine a body like the Environment
Agency being given stronger powers to require manufacturers to employ
processes which generate lower amounts of waste or which require a greater use
of recycled material (see Chapter Eight). Product standards legislation is no less
important: the EC regulation® banning the manufacture of the chlorofluorocar-
bons is a simple but effective contribution to halting the depletion of the ozone
layer, and one which is independent of land use. The more sustainable develop-
ment provides the motivation of various Community-wide programmes, the

2 Bushell v. Secretary of State for the Environment [1981] AC 75, [1980] 2 All ER 608, [1980] JPL

458.
3 Regulation 594/91/EEC [1991] O] L67/67.
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more we can imagine the Commission using its own enforcement powers
against Member States whose failings are revealed by a growing array of ever
more refined indicators of sustainability. It is significant that the first occasion*
on which the Commission used its (post-Maastricht) power to impose a finan-
cial penalty was in respect of an environmental ‘offence’—the unlawful disposal
of toxic waste at a coastal site in Crete.

In the preservation of biodiversity—a central element of sustainability—the
European Community (as well as the Member States) is a party to the CITES
convention® which bans the trading of endangered species. But the preservation
of threatened species also requires the protection of their habitats. Non-
governmental organisations (NGOs) have probably been more effective than
the European Commission in persuading Member States to incorporate this
‘ecocentric’ dimension in their land use policies.

With more than one million members, the Royal Society for the Protection of
Birds is a very influential NGO and has the resources necessary to sustain long
and costly public law actions. And although the successful outcome of the
judicial review of the Lappel Bank decision® came too late to prevent the
encroachment upon the mudflats of the Medway Estuary, it nevertheless served
as a reminder (along with various cases in the European Court of Justice: see
Chapter 5) that the designation of a ‘special protection area’ is not a trifling mat-
ter. The subsequent action” by Greenpeace, concerning the effects of oil
exploration in the UK continental shelf, has demonstrated that the Habitats
Directive may, with similarly purposive interpretation, be even more capable of
restricting important economic activities in the interests, in this instance, of cer-
tain species of coral and marine mammals.

It is tempting to couple Greenpeace’s successful action over Atlantic oil
exploration with the House of Lords decision in Berkeley® as justification for con-
cluding on an optimistic note—confident that these and similar third party
actions, forcing the courts (albeit belatedly) to employ a purposive interpretation
of environmental directives, may encourage legislation and policies aimed at
accelerating the pursuit of sustainability. But despite its elevation to the constitu-
tional level (Article 2) in the EC Treaty (following the Amsterdam summit of June
1997), it is unlikely that ‘sustainable development’ is sufficiently precisely defined
to be justiciable and therefore capable of direct effect, in which case, public inter-
est groups wishing to force the pace of the pursuit of sustainability will be able to

+ Case C-387/97 Commission v. Hellenic Republic [2000] ECR -000 http://www.europa.eu.int/cj/
en/act/0021en.htm

5 Convention on International Trade in Endangered Species of Wild Fauna and Flora [1976]
UKTS 101 (Cmd. 6647).

¢ Case C—44/95, R. v. Swale BC ex parte RSPB [1996] ECR [-3805; (1997) 9 JEL 139.

7 R.v. Secretary of State for the Trade and Industry and others ex parte Greenpeace Ltd. (QBD,
5 November 1999).

8 Berkeley v. Secretary of State for the Environment [2000] 3 All ER 897 in which their Lordships
required the Secretary of State to insist upon the submission of an environmental statement even
though it was recognised that this was unlikely to cause him to change his earlier appeal decision.
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employ that remedy only in regard to specific Community directives whose objec-
tives are phrased in precise and unconditional terms.

The preceding chapters describe several instances of HM Government being
pressed, by various NGOs as well as the European Commission, to adopt
stronger environmental policies than it would otherwise wish. But there are signs
that future conflicts will be more complex and this book goes to press at a time
(April 2001) when environmentalists have little cause for optimism. The
International Conference on Climate Change at the Hague® ended without
agreement on reducing carbon emissions. This failure came as governments
across Europe were still pondering the events (in early September 2000) when the
public demonstrated a very clear hostility to one particular policy—raising the
price of fuel for road vehicles—with undeniable credentials in terms of sustain-
able development (viz. reduced consumption of fossil fuels). In various Member
(and applicant) States, large sections of the population seem prepared, despite
inconvenience to themselves, to voice their support for direct action (blockades of
motorways and oil refineries) in protest against fuel prices. Increased excise duty
on the fuel consumed by commercial vehicles can be recouped in higher prices on
goods and services. The tax imposed on the landfilling of waste can be similarly
passed on in higher prices to consumers of the goods which generated the wastes
in questions. Some taxes, whether or not imposed for eminently green purposes,
are more visible than others. The majority of road vehicles are owned by private
individuals and any increase in the pump price of petrol (whether via taxation or
in the market price of crude oil) has an immediate impact on the disposable
incomes of a sizeable proportion of the electorate. And once the pursuit of sus-
tainability is seen as being associated with such voter-unfriendly policies as higher
taxes, politicians’ commitment to the quality of the environment bequeathed to
future generations will be sorely tested.

There is a limit to what can be achieved by fiscal policies alone, and political
necessity will encourage the search for less painful incentives to reduced reliance
on private motoring. Owens has argued that ‘land use planning in isolation [her
emphasis] is not an effective way of reducing travel demand’ (1995, 47), but
politicians can now be expected to pay it much greater attention. However, as
the Royal Commission on Environmental Pollution has already warned, the
annual rate of turnover of the built environment (RCEP, 1994, para 9.69) is far
too low to permit the large-scale changes to existing settlements necessary for
demonstrable changes in travel patterns. For the immediate future, planning’s
principal role will remain a regulatory one—withholding consent for dormitory
suburbs, business parks and other out-of-town facilities for which travel by car
is effectively compulsory.

In the longer term, two possible responses of the planning system to the sense
of crisis which characterises ‘strong’ (to revive the terminology of Chapter One)

° Following the 1997 meeting in Kyoto, the Hague Conference was the fourth held under the aus-
pices of the United Nations Framework Convention on Climate Change: see (1992) 31 ILM 849.
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environmentalism present themselves. First, an extension of planning’s ‘techno-
rational” approach in which environmental assessment is applied to wider cat-
egories of individual projects and to an increasing range of programmes and
policies. Sheate (1997, 279) describes the ‘tortuous history’ of the early drafts of
the proposed EC directive on strategic environmental assessment (SEA) and the
UK government’s reluctance—echoing the stance taken a decade earlier over
project EA—to see formal legislation replacing voluntary appraisal. The
European Community already requires applications for Structural Funds and
the Trans -European Network (covering road, rail, air and water) to be accom-
panied by an SEA; and, as Wood points out in Chapter Seven, environmental
appraisal of development plans is now commonplace.

Secondly, sustainability would come to permeate, to a degree not yet wit-
nessed, national and regional planning policy guidance documents and it would
be the central concern of development plans. Current doubts over the status of
need as a material consideration would then become irrelevant, as would any
residual sense of a presumption in favour of development. In effect, sustainabil-
ity would become the guiding principle of the planning framework. Growing
recognition of the gravity of our environmental threats may result in other agen-
cies of the state undergoing a similar transformation. But since few of these
threats are unlinked to land use, planning will continue to have a central role.
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