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Introduction 

From its inauguration in 1948 to the present day, the Supreme Court ofls.rael has 
intervened only once to block what bas otherwise been the state's unfettered band 
in expropriating private property. And even that unprecedented decision, banded 
down in 1994, was reversed when the case was reheard.' How is one to explain 
the reluctance of Israel's Supreme Court to restrict the government's powers of 
expropriation? Wby did it take the Court close to 50 years to make this move, and 

why did the Court. having finally taken this step, which in lsraeli terms was quite 
bold, subsequently reverse itself? This book, which addresses these and related 
questions, is a historical study of the social, cultural and political underpinnings of 
Israel's land expropriation law. 

Throughout much of the country's history, the Supreme Court's treatment 
of expropria tion oif private land bas been characterized by extreme deference to 
the executive branch. This judicial record is puzzling both because of the patent 
inequity of some of Israel's expropriation rules and because of the traditional role 

of the Supreme Court as a protector of civil rights. Under Israeli law, the power to 
expropriate land is conferred upon the state and upon local authorities through two 
principal statutes: the Land (Acquisition for Public Purposes) Ordinance of 1943 

(hereinafter the AO) and the Planning and Building Law of 1965 (hereinafter the 

Planning Law). The AO is part of the body of legislation inherited from the day s 
of the British rule in Palestine under the mandate Britain received from the League 
of Nations (the precursor of the United Nations). The AO was an authoritarian and 
profoundly undemocratic piece of legislatiolll. To that extent, it was typical of its 
era and of its colonial setting. Wbat is more interesting is that it has never been 
amended by the lsr:aeli legislature and basically it still stands today as it did in 1943. 
The AO does not define the public uses for which land may be expropriated, leaving 
the definition of this term to the absolute discretion of the Minister of Finance. Nor 

does it grant landowners the right to a hearing, or, for that matter, the right to know 
the particular publiic use for which their land was taken. Needless to say, the AO 
fails to protect landowners against abuses by the state of its expropri ation powers. 
There is no provision for restitution when the expropriating authority abandons the 
public purpose or decides to transfer the land to private hands for development. 
Furthermore, expropriations are valid even when no agreement has been reached 
with the landowner on monetary compensation. 

Unlike the AO, the Planning Law contains a list of statutory 'public uses.' It also 
places certain other (narrow) restrictions on the freedom of the expropriating authority. 
It requires, for instance, the existence of an approved planning scheme prior to the 

I H.C. 5091/91, Nusseibeh v. Minister of Firrance, Takdin- Supreme Coun !Precedents 
1994(3) 1765; f. H. 4466/94, Nusseibeh v. Minister of Finance, 49(4) P.D. 68. See discussion 
in Chapter 8 below. 
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issuance of an expropriation order. A most troubling feature of the Planning Law is the 
no-compensation rule. The Planning Law allows local authorities to expropriate up to 

40 per cent of a plot for a public purpose without paying compensation, provided the 
purpose of the expropriation is one of the following: the construction or widening of 
roads and recreation grounds or the building of educational, cultural, religious, health 
and sport facilities. The AO also limits the right to compensation but to a lesser degree. 
Under its tenns, merely up to 25 per cent of a plot may be taken without compensation 
and only for the purpose of construction or widening of roads or the building of 
recreational facilities. 

Despite this grim picture, the Supreme Court of Israel has historically failed to 
protect the rights of property owners affected by these laws. This failure is at odds with 
the traditional role of the Supreme Court as a guarantor of civil rights. In the absence 
of a written constitution, the Israeli judiciary has developed a system of judicial 
protection of civil rights. Israel's Supreme Court has held that fundamental rights such 
as freedom of speech. occupation, religion, association, demonstration and movement 
have the status of legal principles in Israeli law, and the state may not curtail such 
rights without explicit statutory authorization. Why then has the Court been unwilling 
to restrict administrative excess in matters relating to land expropriation, when it has 

had no difficulty intervening to block executive branch actions that infringed upon 
fundamental freedoms such as speech and association? 

The point of departure of this study is that courts in general, and supreme courts in 
particular, tend not to challenge the state, its centers of power and its legal ideology. 
The functioning of courts as institutions that support the hegemony of the state is a 
well documented phenomenon. Marxist scholars on the one hand, and proponents of 
critical legal studies on the other, are particularly rigorous in their attempts to prove and 
substantiate the role of law and legal institutions in legitimizing dominant economic 
and political interests (Hunt 1985; Stone 1985). This view is also accepted by political 
scientists, who note that courts depend on public support, and that therefore they are 
restricted in their ability (and willingness) to rule against prevailing public perceptions. 
A systematic judicial challenge of national narratives or public opinion might be 
regarded by the public as biased and political, and might therefore undermine public 
trust in the court system (Barzilai 1999). 

Yet judicial doctrines cannot be reduced in each particular case to hegemonic 
interests. Once a doctrine is established, it gains autonomy and penetrates the judicial 
process in ways that transcend the particular ethnic/national/political context in which 
it was originally formulated. The theoretical structure that underpins this study may 
therefore be seen as one that emphasizes the autonomy of courts, in the sense that judicial 
doctrines have a life of their own once they have been formulated. Such was the case 
with respect to the effect of the legal practice of Arab land expropriation on the Israeli 
Supreme Court's overall approach of self-restraint in land expropriation cases. On the 
one hand, the Court's refusal to interfere when the state mad.e use of its expropriation 
powers against the Arab minority reflects the Court's acceptance of the dominant 
ideology of Jewish rule in Israel. The Zionist ideology of public landownership, the 
pro-Jewish immigration policy and the goal of expanding Jewish settlement of the 
entire national territory are all manifestations of the Jewish character of the state, and 
as such they reflect the interests of the majority of the country's citizens. On the other 
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hand, as this study will show, the end result of the doctrine of judicial non-intervention 

was that both Jews and Arabs paid the price of judicial self-restraint. Being committed 
to upholding its professional image as unbiased and impartial institution, the Supreme 
Court employed the same judicial approach to Arabs and to Jews. The logic of judicial 
autonomy lends thus further legitimacy to the state's interests in expropriating Arab 
land, but at the same time it had an unintentional result of affecting the status of Jewish 
landowners as welL 

In 1972, Prof. Yitzhak Klinghoffer, a former Dean of the Faculty of Law at the 
Hebrew University of Jerusalem, published a Note on two Supreme Court cases 
dealing with the legality of post-expropriation changes to the designated public use 
for which the land was expropriated. In both cases discussed in the Note, the Court 
upheld the authority's right to change the intended public use after the land was taken. 
Prof. Klinghoffer criticized the decisions, but his abstract analysis ignored the all

too-real possibility that the political reality of Jewish-Arab relations and social and 
economic pressures may have affected both the political-administrative decisions to 
expropriate the land and the judicial decisions to let these expropriations stand. Instead, 
his analysis concentrated exclusively on the .decisions' internal legal concepts, on 
statutory language and on the relevant legal categories. In his Note, Pro( K'linghoffer 
called for legislative reform that would protect landowners against retroactive changes 
to the designated public use of their land, and he formulated what he believed was the 
correct solution to the legal problem (namely, legislative reform) in light of his study of 
the comparable statutory arrangements in France, Italy and Belgium. This formulation 
was made without pausing to consider whether the example of these countries was 
relevant to the Israeli situation, or whether the political, cultural, social, historical and 
economic conditions of these countries, not to mention their legal traditions, might not 
have played a determinant role in fashioning the legal solutions that were ultimately 
arrived a t  (KJinghoffer 1972). 

Pro( KJinghoffer was not alone in this narrow theoretical approach. VutualJy all 
studies written prior to the early 1990s that addressed the case law ofland expropriation 
had little to say about Israeli politics, history or society, and focused exclusively on a 
linguistic and conceptual analysis of the relevant statutes and decisions (for example, 
Shelach 1980). In fact, it can generally be said that until the late 1980s, the prevalent 
approach of lsraeli legal scholarship overall was excessively formalistic. Preponderant 
importance was attributed to rules and concepts, and judicial outcomes were believed 

to be to a large extent the product of formal rules.2 
In the 1990s, legal formalism as a dominant academic paradigm in Israeli legal 

scholarship began to wane, replaced by a growing perception of the law as a product 
of social forces rather than as an isolated and !insulated system. Prominent examples 
of this approach in the context of land expropriation scholarship are the writings of the 
political geographer Prof. Oren Yiftachel and the legal scholar Dr. Alexandre Kedar. 
Prof Yiftacbel bas developed and used the theoretical concept of 'ethnocratic settler 

2 The dominance of fonnalism within the Israeli legal community may be attributed 
in part to the fact that the majority of the legal scholars up until the mid-1960s gained their 
general education and legal training in Continental Europe (Salzberger and Oz-:Salzberger 
2000). 
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society' to explain the creation and maintenance of Israel's land regime. According 
to Yiftacbel, the model of settling ethnocracy-a settler society in which the 'ethnos' 
(community of origins) enjoys clear legal and institutional prominence over the 
'demos' (residential community of a given territory) assists in understanding the power 
relations within Israeli society. Ethnicity, rather than citizenship, constitutes the main 
criterion for distributing land and other resources of power.3 Yiftacbel pursued his 
empirical studies mainly on the landed power relations between Jews and Arabs in the 
Galilee. He showed how Israeli policies in the Galilee, including land expropriations 
from Arabs, Jewish settlement programs, manipulation of administrative boundaries 
and imposition of planning boundaries, have worked to control the spatial expansion 
of Arab villages and maintain the status of Arabs as an oppressed ethnic minority (for 
example, Yiftachel 1992, Yiftachel 1997). Dr. Kedar joined Prof. Yiftachel in adopting 
the model of ethnocratic society to explain the landed power relations between Jews 
and Arabs in Israel. His focus, however, was on the role of law in creating and enabling 
the Israeli ethnocratic land regime. Kedar wrote extensively on the various ways by 
which Israeli law interfered and legitimized the interference with Arab landholdings 
after the creation of Israel in 1948 (Forman and Kedar 2004; Kedar 200 l; Yifatchel 
and Kedar 2000; see also Shamir 1996). According to both Kedar and Yiftachel, the 
Israeli judiciary should not be regarded as merely an objective body implementing the 
law as written. Rather, the Supreme Court's record in land expropriation cases that 
involved Palestinian-Arabs should be read as a project for legitimizing the oppressive 
legal order and the practice. The Court, they argued, acted in concert with the state and 
other Zionist quasi-governmental bodies to reduce the extent of Arab land ownership.4 
The writings of Kedar and Yiftachel join the wide-ranging academic debate that is 
currently taking place on various legal techniques that the state has used to discriminate 
against Arab citizens and on the support that these discriminatory actions bas received 
in the courts (for example, Saban 2004; Kimmerling 2002; Kretzmer 1990). 

The present study differs from such studies in that its primary focus is not on the 
expropriation of Arab land. This study examines the national ideologies and. political, 
social and economic realities that constitute the real-world context in which the Supreme 
Court's decisions on property rights have been taken. A major point that I wish to 
emphasize is that, in the Israeli context, land expropriations from Arabs and from Jews 
are not separate issues. There can, of course, be no doubt that the scope and frequency 
with which Arab land rights have been violated in Israel make such violations of Jewish 
property rights appear paltry by comparison. However, by broadening the perspective 
and looking at the overall record of the Supreme Court in land expropriation cases, 
this study uncovers a long-ignored fact: that the Supreme Court's considerable self
restraint, which allowed the state wide discretion to abrogate the property rights of 
Arab landowners, had not only its intended effect on land ownership in the Arab sector, 

3 According to Prof. Yiftachel, the supremacy of ethnicity over citizenship characterizes 
not merely Jewish-Arab relations within Israeli society but also the social division within the 

Jewish Israeli society between immigrants from Eastern European and from Middle Eastern 
countries (Yiftacbel 1998a). 

4 For cri1icism ofYiftacbel and Kedar's arguments regarding the role of tbe courts in 
legitimizing Ziooist interests in land control see (Sandberg 2000). 
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but also an uninttended parallel effect on the legal treatment of private land ownership 
and land expropriation in the Jewish sector. It is ironic that the various mechanisms 
formulated by the Jewish majority to contain and suppress the land rights of the Arab 
minority in Israel-the tenure system of public landownership, and the preservation 
of the Mandatory land expropriation legislation-ultimately affected the rights of 
individuals who were themselves members of that same national majority. 

Organization of the Study 

Chapter I introduces the statutory scheme of land expropriation in Israel as well as 
the tenure system of public ownership. The law and the practice ofland expropriation 
can only be fuUy understood against the background of Israel's tenure system, a 
unique phenomenon under which more than 90 per cent of the national territory 
is owned by the state. The discussion outlines the history of lsrael's tenure system 
of public land ownership and explains why, despite the institution of public and 
national land ownership, expropriation powers are still of great significance in the 
process of urban development in Israel. 

Chapter 2 focuses on the Israeli case law of land expropriation in the pre
constitutional era, from independence to the early 1990s. During this period, the 
concept of judicial review of legislative acts was not a recognized legal principle. 
Even so, and despite the fact that Israel lacked a constitution (and therefore also lacked 
constitutionally grounded guarantees of civil rights), the Supreme Court succeeded 
in establishing the protection of civil liberties. From the comparison of the Court's 
decisions in cases concerning infringements of non-property rights to its rulings in 

land expropriation cases, a clear double standard emerges. Although land expropriation 
is the most blatant violation of property rights, the Court failed to limit the state's 

powers of expropriation in any meaningful way, and its inaction amounted to a stamp 
of approval for expropriation orders. The Court's record in land expropriation cases 
cannot be attributable to an overall judicial philosophy of deference. Rather it should 
be viewed as influenced by the unique status of land ownership rights in Israeli legal 
culture and by the Israeli sociopolitical reality. 

Three aspects of the cultural, social and political Israeli context will be described 
and analyzed as considerations that may account for the Supreme Court's bands
off approach in limiting the state's powers of expropriation. Chapter 3 examines 
the historical background of the disfavored status of private landownership in Israeli 
legal culture. Israel's existing land tenure system under which more than 90 per cent 
of the national territory is publicly owned is the result of a continuation of the pre
state ideology that favored public land ownership over private property as a strategy of 
nation-building. This ideology was implemented in the pre-state period by the Jewish 
National Fund, which remained a living institution after independence. Looking at the 
activities of the Jewish National Fund that made public Land ownership a key symbol of 
the new Hebrew culture, the chapter examines the impact of the marginalized status 
of private property in Israeli legal culture on the jurisprudence ofland expropriation. 

Chapter 4 places the jurisprudence of land expropriation within the context of 
Israel's immigration policy and the various methods that were adopted at different 
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times to resolve the country's chronic housing shortage. The discussion shows 
how the twin goals of maintaining a Jewish majority in the country as a whole and 
establishing a Jewish majority in all regions of the country have shaped the way Israeli 
society thinks about the desirable and efficient use of land, and how this in turn has 
shaped the meaning of 'public purpose' in the context of expropriation. 

Chapters 5 and 6 offer an additional insight into the considerations that may have 
influenced the reluctance of the Supreme Court to interfere in expropriations. Chapter 
5 focuses on the special statutory framework that was created in the 1950s to legalize 
the transfer of land from Arab ownership to collective Jewish ownership (that is, to the 
state) and on the patterns of Supreme Court adjudication concerning application of the 
special expropriation laws. 

Chapter 6 shows how the special statutory framework that was enacted to facilitate 
expropriation from Arabs, and the Court's doctrines that were developed in this context, 
affected the judicial interpretation of AO. This effect has been long-lasting, and yet it 
is often overlooked. The legal practice pursuant to which land was expropriated from 
Arabs in the 1950s became the legal norm of land expropriation in Israel in general, 
not only from Arabs, but from Jews as well, and not only in the 1950s, but for many 
decades to come. In order to maintain its professional image as natural and unbiased, 
the Court had to decline to interfere with expropriations in the Jewish sector as it did 
with regard to the Arab sector. Other explanations focus on the general philosophy 
of legal formalism, the uncertain status of the Court and the confusion between the 
general and special regimes of expropriation. 

With these four chapters offering explanations for the patterns ofland expropriation 
adjudication in the 1950s. Chapter 7 moves to the post-1967 period, which witnessed 
an expansion of lsrael's expropriation and settlement policy to the Occupied Territories 
and East Jerusalem. The chapter discusses the influence of the ongoing occupation 
of the Territories on the practices of expropriation in East Jerusalem and the Galilee. 
Despite the separation of the West Bank from Israel and from Jerusalem, the ongoing 
occupation bas strengthened the domestic security discourse that advocates expansion 
of Jewish presence in predominantly Arab areas such the Galilee and East Jerusalem. 
This linkage between land, demography and domestic security led the Court to retain 
its traditional deferential approach in a period otherwise marked by increased judicial 
activism. 

In 1992, the IsraeLi legislature enacted two Basic Laws that had the consequence 
of opening the door for judicial review. One of these two Basic Laws, Basic Law: 
Human Dignity and Liberty, states that ownership of private property is a guaranteed 
right Chapter 8 assesses the impact of what is often referred to as the constitutional 
revolution on Israel's land expropriation jurisprudence. The chapter addresses the 
puzzle of why the Court did not revolutionize its approach to expropriation powers 
despite the formal enactment of constitutional protection to private property. 

The final chapter focuses on two decisions that the Supreme Court delivered in 
2001, in which it narrowed the scope of some of the troubling provisions of Israeli 
expropriation Law. While these developments strengthen the status of landowners, it is 
yet to be seen whether the Supreme Court will continue in this new trend. As this study 
demonstrates, the history of Israel's land expropriation jurisprudence bas always been 
closely linked to the poLitical, social and cultural realities in which the Supreme Court 
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acts. These realities, which the Court to a large extent is powerless to affect, are likely 
to continue to be of great significance in the future, as well. 



Chapter 1 

The Statutory Framework of 

Expropriation and the Land 
Tenure Regime 

This chapter introduces the reader to the legal framework of land expropriation in 
Israel, as well as the context of public land ownership within which the powers of 
expropriation operate. The discussion clarifies the nature of expropriation powers 
and reviews the statutory scheme that governs their exercise in the pre-constitutional 
era {1948-92). Four elements of the legal doctrine are addressed in this regard: {1) 
the broad definition of public purpose; (2) the absence of a right to a public hearing; 
(3) the absence of protection from unwarranted expropriations; and (4) the no
compensation rule. 

The law and the practice of land expropriation can only be fully understood 
against the background of Israel's tenure system, a unique phenomenon under 
which more than 90 percent of the country's territory is nationally owned. Situating 
the law of expropriation in the context of Israel's tenure system of public land, I 
briefly outline the fuistory of Israel's tenure system of public land ownership. I then 
explain why, despilte public land ownership, expropria tion powers are still of great 
signficance in the process of urban development in Israel. 

Tbe Nature of Expropriation Powers 

The Hebrew term hajka 'ah ('expropriation') does not convey the element of 
compulsion which is present in the English term 'compulsory purchase' (Davies 
1994, 22-6). Neither the Hebrew term nor the English one indicate that historically 
the land taking was carried out by the Crown or the State, exercising one of its 
prerogative powers of sovereignty. This aspect of expropriation is reflected in the 
American expression 'eminent domain' (Nichols 1997, § 1 .12). Yet despite differences 
in vocabulary, each ofthese terms may be used to describe an acquisition of property 
rights pursuant to statutory powers and without the consent of the owners of those 
rights.• 

In the Israeli context of land-use planning, expropriation powers should be 
distinguished from other means of acquiring land for public services. Expropriation 

Canada, like Israel, uses the term 'ex propriation' rather than 'compulsory purchase'. 
The term 'expropriation' is also used in South Africa (Todd 1992, 19-20; Van der Walt 
1997). 



10 Land Expropriation in Israel 

powers are somewhat different from what is termed in the jargon of real estate 
developers 'development exactions.' Development exactions, known also as 
'development agreements,' are a relatively new concept in Israel, borrowed from the 
context of urban and suburban planning in the United States, United Kingdom and 
other Western countries.ln the United States, the term' development exactions' is used 
to refer to a broad variety of concessions-most commonly, a range of requirements 
for land dedications and provision of public services-that local governments may 
impose on property owners as a condition for granting permits for the construction 
of individual buildings or subdivisions. Unlike land expropriation, a development 
exaction is triggered by the property owner's desire to alter the designated use of 
their land: the property owner wishes to make a profit from their property and, in 
exchange for the necessary permits, is required by the relevant authority to contribute 
to the community at large by providing infrastructures and community services such 
as roads, schools, clinics and recreational facilities that will serve others, as well. 
Expropriation powers, on the other hand, contain an element of compulsion; they 
may be exercised whether or not the owner wishes to develop their land (Alterman 
and Kayden 1988; Alterman 1990; Lewinsohn-Zamir 1994). 

Expropriation powers also differ from another tool available to the alllthorities, 
namely land readjustment, popularly known in Israel as 'reparcellation.' Land 
readjustment allows local governments to re-subdivide large tracts of land and, in 
the process, to dedicate particular portions of such land for public purposes that 
are related to urban development (Doeblele 1982; Schnidman 1988). Like land 
expropriation, land readjustment may be undertaken without the owner's consent. 
However, unlike expropriation, land readjustment is a planning method that ensures 
that the costs and benefits of a new project are distributed equitably among all 
affected property owners. Under Israeli law, when land is readjusted, the authorities 
are required to ensure, to the extent possible, that with respect to each owner, the 
ratio of the value of that owner's new lot relative to the total value of all new lots, 
is the same as the ratio of the value of the owner's original lot relative to the total 
value of all original lots. If proportionality cannot be maintained, the equitability of 
the readjustment is attained through adjustment payments among the owners, which 
serve to level out relative gains and losses resulting from the otherwise unequal 
economic impact of the reparcellation. But such safeguards do not exist in the 
context of land expropriation. 2 

The Statutory Scheme 

Under Israeli law, the only lawful basis for exercising the power of expropriation is an 
express authorization conferred by the legislature. And although authorization can be 
found in a number of Israeli laws (Kamar 2001, 35-85), the two laws that are central 

2 The tool of land readjustment is used extensively in Israel. In the coastal plain, for 
example, where high pressures of urban ization are experienced, authorities cannot rely on the 
historical subdivision of the land to address modem standards of land development. Hence, 
to execute urban projects in such areas, authorities often consolidate land holdings and then 
re-subdivide the lands according to the needs of the planned project (Alterman 1990, 71-4). 



The Statutory Framework of Expropriation and the Land Tenure Regime I I  

to the practice of land expropriation in Israel are the Land (Acquisition for Public 

Purposes) Ordinance of 1943 (hereinafter the AO),l and the Planning and Building 
Law of 1965 (hereinafter the Planning Law). 4 

The AO stands as the general enabling statute for land expropriation. It contains 
the power to take land for public purposes and provides a standard procedure for 
expropriation and for assessment of compensation. The AO was introduced under 
the British Mandate in Palestine, which lasted from 1919 until 1948 (Goadby and 
Doukhan 1935, 316-31 ). Upon independence in 1948, it became part of Israeli law, 
together with numerous other items of Mandatory legislation.5 Interestingly, the 
AO has survived to this day intact, despite the general tendency in Israeli law to 
replace Mandatory legislation with native Israeli laws. During the British rule, the 
acquiring authority pursuant to the AO was the High Commissioner for Palestine. 
Aft.er independence, the powers of the High Commissioner were transferred to the 
Minister of finance. 

Unlike the general enabling provision of the AO, the Planning Law establishes 
the power of expropriation in the specific context of land use planning. The Planning 
Law confers the power of expropriation on local planning commissions. These entities 
stand at the lowest tier of Israel's land-use planning system. The law authorizes 
them to take land for purposes deemed necessary for public use. Procedurally, the 
Planning Law adopts the rules found in the AO governing the matters of issuance of 
notices and power to take possession, as well as assessment of compensation. Yet 
there are differences in the principles of construction between the two laws that are 
of importance for understanding the practice of land expropriation in israel. 

One such distinction concerns the authority on whom expropriation powers are 
conferred. The AO confers the power of expropriation on the Minister of Finance, 
which suggests that the power is meant to be used for projects initiated by the central 
government. such as new towns and large-scale neighborhoods. The Planning Law. 
on the other hand, authorizes local planning commissions to issue expropriation 
orders. Local pJanning commissions are the main decision-making bod.ies for day
to-day local planning. In the majority of cases, they are composed solely of elected 
members of local councils.6 The composition of local planning commissions and the 

3 Palestine Gazeue, Supp., No. I at 44 (1943). 
4 19 L.S.I. 330 (1965). 
5 The AO was absorbed into Israeli law by virtue of Section I I  of the Law and 

Adminisrrntion Ordinance of 1948. 
6 Israel's land use planning agencies are organized in a pyramid three-tier structure: At 

the top is the National Board for Planning and Building; below it are six District Planning and 
Building Commissions and at the lowest level there are more than I 00 Local Planning and 
Building Commissions. Parallel to the hierarchy of agencies there is also a hierarchy of plans. 
At the top there are the national outline schemes, whicb may apply either to the country as a 
wbole or IQ p;irt c>f it.. Below it a,re the district wtline schemes, wbicb cover en ti_re districts, and 
are intended, in each case, to set out in sufficient detail the requirements for the implementation 
of the national scbeme. At the lowest level are local outline plans and detailed plans issued by 
local planning commissions. Any new housing construction, whether private or public, must 
be anchored in a. local outline or in a detailed plan. Local planning commissions maintain 
direct control over the use of land. They may grant deveJopment rights, provide legally binding 
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scope of their responsibility suggest that expropriation powers under the Planning 
Law, unlike the AO, are meant to be used for local community purposes such. as roads, 
schools, libraries, recreation facilities and so on.7 

Another distinction in the structure of the two laws relates to whether or· not there 
is a requirement that expropriation powers be exercised by reference to an approved 
planning scheme. TheAO does not require a connection between the act of expropriation 
and the planning process. It allows the taking of land for public use irrespective of 
whether the public use designation has been approved by planning authorities. The 
Planning Law, on the other band, authorizes expropriation only if the land has been 
designated for public use in an approved local planning scheme (Alterman 1985). 
The Planning Law's requirement that a planning scheme be approved io advance 
is a major factor influencing the typical circumstances for applying each of the two 
statutory sources. 

Israel has a relatively centralized land-use planning system that establishes a 
multi-layered approval process (Alterman 200 I). Major decisions of local planning 
bodies, including decisions to expropriate land, require the approval of one of the six 
district planning commissions. The statutory structure of centralized supervision over 
local-level planning decisions, combined with the right of the public to challenge 
new planning schemes, makes for an extremely slow approval process. Seven to 
ten years is considered a normal timeframe for receiving approval for a proposed 
planning scheme. The requirement that the planning process be completed before 
an expropriating order may be issued bas resulted in the Planning Law being used 
primarily for local development. Often, the local planning commission that is in 
charge of the planning process and responsible for the expropriation decision will 
relax zoning restrictions on the landowner's unexpropriated land in order to ease the 
economic impact of the expropriation. The AO, on the other hand, provides a time
saving route for land expropriation. It allows the Ministry of Finance to bypass the 
lengthy bureaucratic process of planning, and to expropriate land before completion 
of the multi-layered approval process. This feature of the AO makes it a preferable 
course of action from the viewpoint of state authorities. However, since the mid-
1980s, as a result of growing public criticism of the draconian character of the AO, 
this statute has been saved for 'special' circumstances. The AO is typically used 
when the government decides to speed up the process of large-scale residential 
development for political reasons. Expropriations for traditional public purposes 

directives on land use, including such matters as construction percentages, height, design 
guidelines and environmental mitigation. Readers familiar with the American system might 
view local outline plans as a cross between comprehensive plans and zoning regulations, and 
detailed plans as a cross between subdivision regulation and on-site plans. Readers familiar with 
the British system might vi ew Israeli local outline plans as similar to the pre- 1947 British Local 
Schemes (Alterman and Hill l986, 13 1-7). 

7 This distinction might be seen as a matter of formality since Section 22 of the AO 
authorizes the Minister of Finance to delegate their power of expropriation to a municipal 
corporation. local council or other local authority. The section thus permits local bodies to 
make use of the AO. In practice, however, authorities of the local government do not approach 
the Minister of Finance for delegation of powers. Development on the local level is exercised 
usually through the powers of expropriation established in the Planning Law. 
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(such as recreation facilities, school sites, and so on) are executed under the Planning 

Law even though this route is more cumbersome. 

In addition to the aforementioned differences between the two statues, the AO 
and the Planning Law also diverge with respect to key elements of the legah doctrine. 
These refer to the public use definition; the right to a hearing; protection from 
unwarranted expropriations; and the right to compensation. 

Legal Principles of Expropriation 

Definition of Public Purpose 

Exercise of expropriation powers is subject to tthe condition that the taking <>f private 
rights in land must be for a 'public purpose.' l n  some of the laws that confer specific 
powers of expropriation, the public purpose is defined by the legislature and appears 
in the text of the statute itself. However, this is not the case with the AO. The product 
of a Mandatory government that operated under conditions of war, the AO vested 
in the executive wide discretionary powers. In the original language of the AO, the 
High Commissioner for Palestine was empowered to decide that any project of a 
public nature could be considered 'public use' for purposes ofland expropriation. ln 
1946, the 'public nature' restriction was removed from the law because ofilie British 
government's desire to prevent legal challenges to land expropriation after public 
investment had already been made. An Amendment to Section 2, dating from 1946 
and still in force today, states that 'public purpose' means '[a]ny purpose certified by 
the Minister of Finance to be a public purpose.' 

A narrower definition of the phrase 'public purpose' appears in the Planning 
Law. Section 188 of the Planning Law provides a list of public purposes that may 
be used to justify the use of expropriation powers. These include the construction 
of roads, airports, playgrounds, utility mains and other civil infrastructure projects. 
A comparison between the AO and the Planning Law with respe«t to the defi.nition 
of public purpose reveals that the former grants greater leeway for exercise of 
expropriation powers. The AO allows the Minister of Finance to exercise the power 
of expropriation in cases where the common-sense meaning of 'public purpose' 
would not normaiJy allow the taking of priivate property. Furthermore, as will 
be discussed in greater detail in Chapter 2, judicial review over the Minister of 
Finance's determinations as to what satisfied the public use requirement has been 
characterized by a considerable degree of deference. Beginning in the early 1950s 

and throughout the pre-constitutional era, Israel's Supreme Court held that 'it is not 
within our authority to examine the legitimacy of the Minister's definition of public 
use ... '8 Hence, expropriations aimed at building residential housing and commercial 

8 H.C. 180/52, Dar v. Minister of Finance, 6 P.O. 908, at 910. One may argue that the 
deference of Israel's Supreme Court in reviewing t!be public use definition is not exceptional 
from a comparative perspective. Both English and American courts have traditionally applied 
a deferential approach when considering the issue of what constitutes a lawful public use. For 
American law see Berman v. Parker, 348 U.S. 26 (1954); Poletown Neighborhood Council 
v. City of Detroit, 304 N.W. 2d 455 (Mich. 1981); Hawaii Housing Authority v. Midkiff, 467 
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facilities and enabLing the operation of a textile factory were upheld by the Court 
as faUing within the flexible definition of A0.9 Resorting to the AO thus bears an 
advantage from the state's point of view, as it effectively prevents successful legal 
cbalJenges to any governmental determination of public purpose. Another feature 
of the AO which unjustifiably handicaps property owners who wish to challenge 
an expropriation decision is the lack of an established and legally grounded bearing 

process. 

A Right to a Hearing 

ln a landmark case hand.ed down in the late 1950s, the Supreme Court of Israel, 
relying on English common law, held that administrative bodies acting as quasi
judicial bodies must 'bear the other sid.e.' It is a basic principle of natural justice, the 
Court explained, that an adversely affected party must be given the right to try 'to 
avert the evil decree' before it occurs. As a general rule, an administrative body shall 
not be allowed '[t]o attack the citizen in his person, property, occupation, status and 
the like, unless he is given a reasonable opportunity to be heard in his own defense 
against the contempLated acL· 

The right to a hearing which was established as a basic principle of IsraeLi 
administrative law is missing from the AO. Although the act of land expropriation 
violates the basic right of the individual to own private property, the AO does not 
grant the property owner the right to oppose the expropriation order before it is 
issued.10 The absence of a hearings process in the context of land expropriation is 

U.S. 229 (1984) and recently Kelo v. City of New London, 545 U.S. 469 (2005). Yet there 
is an important difference between the Israeli legal context and its American and English 
counterpans. In American law, as in English law, it is common for the authorizing statute 
to define the public purpose for which land may be expropriated. In Eng.lish law, some of 
the authorizing statutes identify a specific public purpose and in others the public purpose is 
indicated in general terms (Davies 1994, 38-41). The same applies to American Uaw, where 
state legislatures indicate the public purposes for which expropriation may be exercised. 
Accordingly, in such circumstances judicial review of the appropriateness of the project 
is open to the charge of 'legislating from the bench'. In Israeli law, on the other hand, the 
position of the Coun cannot be attributed to deference to the legislature, because the AO fails 
to provide even minimal guide.lines as to the purposes for which land may be taken. Hence, as 
a matter of policy, the highly centralized power of the Minister of Finance arguably requires 

even closer scrutiny than it otherwise would. 
9 See for example, H.C. 342/69, Azaryahu v. Min ister of Finance, 24(1) 225; H.C. 

147n4, Spolansky v. MmisterofFinance, 29(1) P.O. 421; H.C. 1 14n7, Schwartz v. Minister of 
Finance, 31(2) P.O. 800. 

I 0 israeli law, like Eng.lish common law, distinguishes between administrative actions 
of legislative and of executive character. The Minister's definition of public use is considered 
an administrative act of legislative character whereas the decision to expropriate a particular 
plot constitutes an executive act. The distinction has implications, for example, with respect 
to the right to a hearing. While an administrative action of legislative character does not entitle 
the adversely affected party to a right to a hearing, executive actions (and particularly those of 
a judicial character) may include such an obligation. However, both types of administrative 
powers are subject to judicial review. 
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particularly disturbing in light of the practice that was common until the mid-1980s 
of not specifying in the notice of expropriation what kind of public use the land 
was intended for. According to the interpretation that the Supreme Court developed 
concerning the AO, a notice of expropriation may state in general terms that the land 
is required for 'public use,' without providing further details. Since property owners 
do not have a legal right to be heard before the expropriation order is confirmed, 
in practice they are often unaware of the purpose for which their land has been 
taken until they bring their case to court. At that stage, however, the likelihood of 
a successful challenge to the public use designation will have been considerably 
reduced. 

A significant improvement in the procedure of expropriation occurred in 1986 
when the Attorney General issued new guidelines, recommending that the Minister 
of Finance specify in detail in the notice of expropriation the public purpose for 
which the land was being taken, and grant affected owners the right to a bearing. 11 

The guidelines suggested that a sub-committee of the Ministry of Finance be in 
charge of the hearing, and that in cases of public emergency, when a right to hearing 
cannot be granted in advance, the committee should allow the bearing to take place 
as soon as possible after the land has been taken. Today, a committee composed 
of representatives of the central government and local authorities bears objections 
from affected property owners upon the issuance of an expropriation notice under 
theAO. 

With regard to tthe Planning Law, the right to a hearing is part of the procedure for 
approval of a local outline or d.etailed plan. For any expropriation decision exercised 
under the Planning Law, the actual expropriation may occur only after the land bas 
been designated for a public use in an approved plan. One of the requirements for 
the approval of an outline plan is that interested parties must have an opportunity to 
object to the proposed plan or to changes in a plan. Objections to proposed changes 
(including designation of land for expropriation) are heard before a district planning 
commission in charge of the district in which the land is located.12 

Absence of Protection Against Unwarranted Expropriations 

An additional area in which the law establishes inappropriate practices concerns 
limitation of expropriations to cases of strict necessity. Israel's expropriation laws 
do not fully protect property owners against unnecessary expropriations. Sometimes 
the private propeny owner claims that they are able and willing to execute the public 
use themselves, thus obviating the need for the authority to expropriate the land in 
order to achieve the desired public purpose. This could be the case, for instance, in 
expropriations under the AO where the designated purpose of the expropriation is 

I t  Issuance of the guidelines followed the decision of Israel's Supreme Court in H. C. 
307/82, Lubianker v. Minister of Finance, 37(2) P.D. 141. ln that case, the Coun severely 
criticized the practice of not specifying the public purpose for which the land was taken and 
of denying the owner a right to bring her claims before the expropriating authority. 

12 District planning commissions are composed mainly of representatives of central 
government offices-in effect almost all the ministries relevant to planning. 
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the construction of a residential neighborhood, a commercial center or other uses 
that lend themselves to private development. Yet neither the AO nor the Planning 
Law recognizes the right of a landowner to object to the expropriation on the basis of 
their ability to implement the proposed public use. Lack of protection also marks the 
instances of changes in the public use designation and delays in the implementation 
of the public use. 

The AO is silent on whether the former owner may reacquire the land if its 
public use designation has changed. ln the limited number of cases of this nature 
that reached the Supreme Court in the pre-constitutional era, the Court alluded to 
the injustice that was caused to the owners as a result of the change in the proposed 
use from a public to a private one, but nevertheless refrained from granting the 
owners the right to reclaim the land. As it turns out, this is a relevant issue in the 
Israeli setting for the foUowing reason. Since the AO allows the use of expropriation 
powers independently from the planning process, land is often designated for a public 
purpose in the expropriation order, but subsequently the public use designation is not 
always fully implemented due to inconsistency with land use regulations. These were 
the circumstances in Ge 'u/at Hakrach Ltd v. Minister of Finance.13 The petitioners' 
land was expropriated with compensation for the purpose of constructing a road 
and building facilities for an army base. It turned out that the road was narrower 
than intended and the property owners appealed to get back the unused land. Their 
petition to the High Court of Justice was dismissed on the ground that the AO does 
not explicitly grant property owners a right to reclaim unused expropriated land. 

If Ge'ulat Hakrach had involved expropriation pursuant to tbe Planning Law, 
the legal status of the property owners might have been better. According t.o Section 
196(a) of the Planning Law, when land has been taken without compensation and 
its use changed to a designation for which it could not be expropriated, the local 
planning authority must compensate the property owners or, alternatively, return the 
land to them. Section l95(b) of the Planning Law prescribes that when a public use 
designation of land taken with compensation has been changed, the property owners 
have a right to repurchase the land for a sum no higher than the compensation paid, 
before the authority sells, rents out or otherwise transfers the land. It is worth noting 
that the protection of the Planning Law does not always apply in practice. Prof. 
Rachelle Alterman, a prominent Israeli scholar in the field of land-use and planning, 
mentions that many local governments have adopted the habit of indicating the land
use purpose in vague or general terms such as 'public building' or 'pu.blic use.' 
The result is that at the time the plan is approved, the property owner may not be 
able to tell whether the public use designation has been changed, or even whether 
the 'public use' is one that is allowed for taking without compensation. Moreover, 
local planning authorities often require property owners who are interested in the 
benefits of an outline or detailed plan to sign a release form which waives their 
right to claim compensation upon changes in land use designation. This habit, which 
prevails mostly in large cities such as Haifa and Tel-Aviv, has not yet been reviewed 
by the courts {Alterman 1990). 

13 H.C. 224f72, Ge'ulat Hakrach Ltd v. Minister of Finance, 26(2) P.O. 155. 
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The failure to protect property owners from unwarranted expropriations is evident 
also in the statutory regime governing the question of delays in implementing the 
designated public use. The Planning Law and the AO do not indicate whether an 
unreasonably long delay in implementing the public purpose should be considered 
a de facto abandonment of the public use designation. Delays in implementing 
the designated public use are the norm in the Israeli landscape of expropriation. 
Sometimes the delay is a consequence of the dmvision of responsibility between local 
and central government as to the supply of public services. Until the 1980s, local 
authorities were responsible for obtaining the land for public services of a local 
character such as schools, hospitals or museums, whereas the central government 
was only in charge of financing such projects. It was not uncommon for the central 
government to refuse or to delay its decision to participate in a given project, thus 
halting its execution. In other cases, delays in implementation are due to the local 
authority's own behavior. Since land can be taken without compensation. local 
authorities may take land even if they do not have resources for implementing the 
intended public services. 

Two situations can be distinguished in this regard. The first is when the decision 
to expropriate has been implemented, while the designated public use has not yet 
been put into effect. Although the property owner has received compensation, the 
delay casts doubt on the necessity of the public undertaking. The other siituation is 
when the decision to expropriate bas not yet been implemented, but the land bas 
been designated for public use in an outline plan. Here the property owners find 
themselves in a quandary. On the one hand, they are not entitled to compensation, 
since the AO provides that compensation will be paid only upon the actual transfer 
of title to the land. On the other hand, they have to pay property taxes, since from 
a legal point of view they are still the owner of the (soon-to-be-expropriated) land. 
Needless to say, land that has been designated for public use rarely finds buyers on 
the market, and the property owners thus are saddled with a virtually worthless, 
unmarketable property with respect to which they nonetheless continue to [pays high 
taxes, sometimes for a decade or more. 

As stated, delays in completion of the expropriation process or realization of the 
public utility occur<>ften in the Israeli context. 14 Nonetheless, in the pre-constitutional 
era, the Supreme Court only once ordered setting aside an expropriation order for this 
reason. In the 1988 case of Amilai v. District Planning and Building Commission, 

Central Region, land was designated for expropriation in its entirety, but for 26 years 
the authority did not take possession of the land, thus leaving the property owner 
without compensation and with an obJjgation to pay property taxes. Resp<>nding to 
the petition, the local planning authority was unable to enunciate, even after this long 
delay, what the intended public use of the lao:d was and what the timeframe for its 
execution was. Given these circumstances, the Supreme Court held that the extended 

14 See for example, H. C. 75/57, Kalmas v. Local City Building and Planning Commission 
Tel Aviv-Jaffa, I I  P.D. 1601; H.C. 67179, Shmuelson v. State of Israel, 34(1) P.D. 281 and also 
the discussion in Chapter 7 below. 
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delay amounted to de facto abandonment of the expropriation, and therefore the 
local authority could not continue with its original plan to expropriate the land.15 

The discussion so far has emphasized the absence of statutory barriers to the 
powers of expropriation. Another issue that affects the legality of the expropriation 
is the right of the owner to compensation. As will be detailed below, in this 
regard, Israel's expropriation laws establish a most troubling principle of partial 
compensation. 

Tbe Compensation Regime 

The No-Compensation Rule 

It is a well-established principle of aU Western legal cultures that government action 
that transfers possession of private property from a citizen to the state or that has the 
effect of depriving the owner of possession of their property entitles the owner to 
compensation. Various considerations support a requirement of full compensation 
for land expropriation. Fairness and justice suggest that a person should not be 
forced to give up property rights beyond their fair share of the costs of government 
based on planning considerations.16 The choice of a certain individual to bear the 
loss or enjoy the benefit bas no connection to their identity, but is determine·d by 
planning considerations such as the suitability of the land for the use needed by 
the public. As a result, denial or restriction of compensation for land expropriation 
may fail to achieve redistributive effects, to the extent that redistribution is one of 
the purposes of the no-compensation rule. Land was once the major component of 
wealth; however, other forms of wealth are more characteristic of modem times. 
Given that landowners are not necessarily rich. there is no justification for requiring 
them to sustain a disproportional share of the costs of a social undertaking.17 
Furthermore, even if landowners are assumed to be relatively wealthy, restricting 
the right of compensation is not an appropriate method of wealth redistribution. 
Denial of compensation in land expropriation cases randomly injures only a small 
segment of aU property owners and the wealth taken from them is transferred to a 
heterogeneous group, consisting of both rich and poor.13 

IS H.C. 174188, Amitai v. District Planning and Building Commission, Central Region, 
42(4) P.O. 89. 

I 6 The justifications of fairness and justice are often referred to in the American legal 
setting as the Armstrong principle. See Armstrong v. United States, 364 U.S. 49 ( 1960). For a 
review of the fairness rationale in takings cases in the United States, see Treanor ( 1997). 

I 7 This assumption has been empirically proven in the ls.raeli setting. A study pursued in 
I 992 showed that for many landowners, the plot of land that they own is their only property of 
substance. Almost 80 percent of the claims submitted to the Israeli planning authorities were 
submitted by private individuals and approximately 60 percent of the claims concerned an injury 
to a small, single parcel of land (Alterman and Na'im 1992, 136-7, 143, 166). 

18 For a ditfe.renl view which suggests that progressive distributive considerations can 
and should influence takings doctrine see, for example, the writings of Hanoch Dagan (Dagan 
1999: Dagan 2000). 
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Another argument in favor of compensating owners for their expropriated land 
is economic efficiency. Efficiency supports compensation both by ensuring that 
property owners do not forgo investment d"ue to fear of uncompensated losses 
(Michelman 1967) and by internalizing the costs of takings to the government (Blume 
and Rubinfeld 1984). The argument here is that by requiring the government to pay 
compensation, we force government officials to internalize the costs of engaging 
in a forced transaction of property rights and to compare the value of the resources 
in government han.ds to its value in private use. Presumably, acquiring authorities 
will go forward with the expropriation only if they anticipate that the resource will 
produce greater value as part the public project than the compensation the government 
must pay to obtain it. If we do not require fuJI compensation, authorities may engage 
in excessive expropriation of property resulting in the misallocation of economic 
resources (Heller and Krier 1999).19 

Finally, a requirement for full compensation may provide a safeguard against 
certain failures of the political process. The central problem of the political process 
emphasized by this set of considerations is that different interest groups have 
different degrees of influence in a democratic politica.l system. It bas been suggested 
that the practice of paying full compensation may reduce the distortions caused by 
the influence of interested lobby groups on the decision-making process. At the 
local level. the problem of differential influence is likely to be of great importance. 
Local government--even more so than central government-may be infhaenced by 
interest groups. A compensation requirement may be an important tool to protect 
those property own.ers who are politically weak and poorly represented from bearing 
the costs of a public project (Dagan 1999, 774-8; Dana and Merrill 2002, 46-52). 

Notwithstanding the various rationales for a compensation requirement, Israeli 
law includes far-reaching powers of expropriation without compensation. Section 
20 of the AO of 1943 authorized the High Commissioner for Palestine to take up 
to 25 percent of a plot without compensation if the land is taken for playground, 
recreation ground or for constructing or widening roads. According to the AO, if the 
expropriation order relates to more than one quarter of the land., the compensation 
shall be reduced by a sum which bears this proportion. 

Up until the replacement of the mandatory planning laws with the 1965 Planning 
Law, the 25 percent figure that appears in the AO constituted an upper limit for 
expropriation without compensation.20 Two other Mandatory enactrnemts which 
conferred powers of expropriation, the Road Construction and Improvement 

19 The cost-internalization argument works, however, in two directions. II bas been 
claimed that full compensation of propeny owners would create incentives to over-invest in 
land development, di sregarding the risk of planning activities that may harm its value (Blume 
and Rubinfeld 1984; Kaplow 1985). For criticism of thi s argument (Lewinsohn-Zamir 1996). 

20 The AO includes authority to grant ex gratia compensation, if the Minister of Finance 
thinks that undue hardship bas been caused to the propeny owners. In practice, however, such 
payments have been rarely awarded. Section 20(2Xc) oftheAO reads: · 

it shall be lawful for the [Minister of Finance], if it is established to his satisfaction that the restrictions 
imposed by either of those parn8J11pbs [i.e. the rule of n<H:Ompensatioo] would cause hardship, to 
grant in his discretion such compensation or additional compensation as, having regarded to all tbe 
circumstances of the case, be shall think fit. 
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(Defence) Ordinance of 1943 and the Roads (Width and Alignment) Ordinance 
of 1926, did not go any further in terms of the percentage of land that could be 
taken without compensation.21 ln 1965, however, the legal rule changed. Faced with 
growing demand for land for municipal services as a result of rapid urbanization, the 

legislature expanded the percentage of expropriated land that could be taken without 
compensation. This arrangement, covered by the Planning Law, is the main statutory 
source for expropriation without compensation today. 

The Planning Law expands the no-compensation rule of the AO in two aspects. 
First, instead of the 25 percent ceiling that appears in the AO, the Planning Law 
allows local planning commissions to take up to 40 percent of a plot without 
compensation.22 Second, the Planning Law broadens the list of public uses for which 
such expropriation is allowed. ln addition to the public improvements of constructing 
or widening roads and the creation of recreation grounds (as provided by the AO), 
the Planning Law allows planning authorities to take land with no compensation for 
sports facilities and buildings intended for educational, cultura.l, religious or health 
services. 23 

A study conducted in 1990 by Prof. Alterman found that the Planning Law's 
no-compensation rule served as the primary instrument of obtaining land for public 
facilities (Alterman 1991, 26-32, 136-42). Reviewing the practice of local planning in 
Tel-Aviv and Haifa, Prof. Alterman demonstrated that the 40 percent no-compensation 
rule was used by local authorities for a variety of purposes, including acquisition of 
land for schools, community medica.! services, synagogues, community clubs for 
children and adults, neighborhood recreational areas and loca.l roads. Furthermore, 

in interviews with Prof. Alterman, planning officials revealed that they treat the 
upper limit of 40 percent of a plot as a fixed measure, irrespective of urban density 
and of the statutory language which directs that up to 40 percent of a plot may 
be taken without compensation. Even in neighborhoods where urban density was 
relatively low and the population was not composed of families with young children 

21 The n<Kompensation rule was first introduced in Palestine in the Ottoman period. 
The Ottoman Law of 1891 concerning the construction of streets, provided for the taking of 
land for road construction in municipal areas without full compensation (Goadby and Doukhan 
1935, 332}. The existence of a local law providing only for limited compensation on the eve of 

the British conquest may have contributed to the decision of the British Government to allow 
limitations on the right to compensation. 

22 To prevent recurring uncompensated expropriation, the Acquisition for Public Purposes 
(Amendment of Provisions) Law of(l964} states in Section 2 that the 40 percent limit under the 
AO and the Planning Law is a cumulative figure with respect to any given parcel of land. 

23 The only proviso is that the expropriation should not decrease the value of the remaining 
land held by the owner. Section 190(aX I) of the Planning Law prescribes that land S:hall not be 

taken with or without compensation if the relative market value of the remainder of the land 
would decline as a result of the expropriation. However, this provision has proved to be virtually 
toothless, because it was interpreted by the Supreme Court as pertaining to decline in value as 
a result of the act of expropriation itself as opposed to any negative externalities resu.lting from 
the use made of the expropriated land. Section 190( I X a) is currently applied only i111 rare cases 

when the remaining property, after the expropriated land bas been carved out, is less marketable 
because of its unusual or unwieldy shape (Alterman 1990, 50-52}. 
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(which would suggest less of a need for educational and recreational facilities), local 
authorities demanded ·dedication of 40 percent without compensation (Ministry of 
Construction and Housing2000). 

An important reas·on for the pre-constitutional practice of treating the upper 
limit of 40 percent of a plot as a fixed measure was the lack of meaningful judicial 
review of authorities' decisions to utilize the no-compensation rule. To get a sense 
of how Israel's Supreme Court cou.ld have narrowed the legal standard allowing for 
expropriation without full compensation, it is useful to look at the practice developed 
in this regard by American and English courts. 

A Comparative Perspective 

Express legislative authorizations to take land without compensation along the lines of 
the AO and the Planning Law do not exist in any other Western legal system (Erasmus 
1990). Nevertheless, methods of shifting the funding of public services from the 
public to private property owners are common in American and English lawY These 
methods, known as development exactions, may take the form of a requirement for 
land dedication included in a contract between the authority and the developer or 
as a condition for issuing the building or subdivision permits. At first, development 
exactions were Limited to on-site improvements. Local authorities required developers 
to dedicate land for public facilities such as access roads, sewer lines, sidewalks 
and parks that were located within the subdivision and were intended to serve the 
new development. Later, however, local authorities began exacting requirements for 
off-site improvements. These included land dedications or agreements to pay cash to 
provide public services such as schools, police stations and day-care centers located 
outside the subdivision (Altshuler et al. 1993; Connors and High 1987; Smith 1987). 

Given the global trend toward private fi.nancing of public services, a more attuned 
observation would be that the Israeli no-compensation rule appears exceptional 
in a comparative perspective not because of the policy decision it represents but 
because of the way it is applied in practice. Israeli courts failed to limit the ability 
of local planning authorities to impose extortionate costs on property owners. This 
danger of using development exactions inappropriately exists in American law as 
well, but there, within the so-called unconstitutional conditions doctrine, •Courts 
have developed nexus and proportionality requirements which limit the power of 

authorities to take land.u The nexus and proportionality tests required evidence 
for proportional relationship between 'need created' and 'benefit conferred.' The 
'need' test is that the new development must create the need for additional public 
investment-sewage facilities, parks, or schools-and the amount of the exaction 
must correspond to the cost of satisfYing such need. The 'benefit' test is that the 

24 English law is used throughout this volume to refer to the law of England and 
Wales. 

25 The unconstitutional conditions doctrine, in general fonn, says that the state may not 
condition the availability of some discretionary benefin on an agreement by the recipient to 
waive or forgo a constitu·tional right. 
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expenditure must benefit the development and that it must relate to the particllllar 
need that justified the exaction (Breemer 2002; Dana 1997; Fenster 2004). 

A requirement that means and ends be reasonably related has also been developed 
and enforced by English courts. In reviewing the practice of development exactions, 
English courts have laid down a three-part test for examining the validity of a building 
permit condition. The condition must be demanded by planning considerations; it 
must relate fairly and reasonably to the development, and it must not be manifestly 
unreasonably. A planning condition that does not comply with the three requirements 
is invalid (Callies and Grant 1991; Delaney et al. 1987; Heap 1996, 214-26 ). 

There is no equivalent in Israeli law to the American and English means-ends 
tests which serve to limit disproportionate shifts of the burden of public projects to a 
minority of property owners. Throughout the pre-constitutional era, Israel's Supreme 
Court evinced deference to the practice of treating the upper limit of 40 percent of a plot 
as a fixed measure for compensation deduction. It did not require local authorities to 
prove either a nexus or a rough proportionality between the extent of land dedication 
without compensation and the adverse effects on the community resulting from 
the development This position is surprising, given that a judicial requirement that 
there be some relationship between the burden imposed on the property owner and 
the adverse community impacts created by the new development could have been 
created, based on the language of the Planning Law. As Prof. Alterman and other 
scholars have suggested, the existence of a legal distinction between public purposes 
with respect to which expropriation with or without compensation is permitted opens 
the door to Limiting the no-compensation rule through the process of judicial review. 
The Planning Law's no-compensation rule could reasonably be interpreted as applying 
only to local public services (as opposed to projects of a regional character) where 
the one�time economic burden imposed on the property owner may be balanced by 
the long-term benefits they receive from their community (Alterman 1990; Dagan 
1999; Lewinsohn-Zamir 1994, 77-9). The judicial failure to read into the language 
of the Planning Law a nexus test amounted to de facto approval of the practice of 
overusing the no-compensation rule and imposing on landowners a disproportionate 
share of the costs of supplying public services. 26 

Other Issues Affecting the Right to Compensation 

In general, the goal of compensation payments under the AO and the Planning Law 
alike is to place the landowner in a situation in which they would have been, if 
the expropriation had not been executed. Compensation payments are typically 

26 So prevalent and unrestricted is the practice of deducting the full 40 percent that the 
market automatically adjusts land values to this possibility. In the 1987 case of Local Planning 
and Building Ccmmission Rishon Le'zion v. H(117!()nli (CA 474/83, 41 (3) P.D. 370), the CQun 
indicated that W'ban land prices reflect this norm. The price of a square meter of land with respect 
to whicb the full 40 percent have already been deducted is proportiooally higher than a square 
meter of land that bas not been subjected to the o�mpensatioo rule. See also recently, CA. 
8736104, Cohen v. Local Planning and Building Commission Ra 'anana, Takdin Supreme Court 
Precedents 2006(1) 976. 
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measured on the basis of the market value of the most profitable use which could 

have reasonably made of the land were it not for the expropriation. According to 
the AO, the date for assessing compensation is the date of publication of the notice 
of expropriation. This has the advantage of allowing compensation to be measured 

without taking into account the detrimental effect of the expropriation on the free 
market value of the land. Yet the often protracted delays between the time of the 
notice of expropriation and the time of taking possession and the high rate of 
inflation that prevailed in Israel until the late 1.980s have combined to make the rate 
of compensation unrealistically lowY 

In 1977, the legislature amended the AO and allowed for inflation adjustment 
and int.erest on compensation that was due for payment.28 The 1977 amendment 
improved the method for calculating compensation but still did not allow landowners 
to be made whole. First, the amendment provided for inflation adjustment only from 
1977 onward and not for the periods prior to its enactment. Secondly, according to 
the 1977 amendme.nt, compensation payments were adjusted to the Consumer Price 
Index (CPI) and interest was paid only on the net debt (not including inflation and 
interest adjustments). ln Israel, the Building Price Index (BPI) has traditionally been 
higher than the CPI.29 Hence, the failure of the law to adjust compensation to the 
BPI and to allow full interest on the adjusted value of the land leaves landowners 
with compensation that is less than full. Similar hardship also exists in relation to 
expropriation under the Planning Law.30 

Another troubling feature of the law concerning compensation is the rule allowing 
the authority to transfer its rights in the expropriated land even if the property owner 
challenges the amount of compensation offered to them. According to Section 19 
of the AO, a notice published in the Gazette declaring that the Minister of Finance 

acquired ownership in the expropriated land automatically vests ownership of the 
land in the authority with effect from the date of the publication. The only obligation 
imposed on the authority is to pay the amount of compensation that is not contested 

27 The total inflation in Israel between December 1948 and December 1998 came to 
more than 24 million percent. ln 1985, for example, a year with an inflationary surg,e, inflation 
was more than I, I 00 percent (Israel Year Book and Almanac 1998, 175). 

28 Section 2 of the Acquisition for Public Purposes (Amendment of Provisions) Law of 
(1964). 

29 The average BPI between 1988 and 1998 was 112.7 in comparison to an ave.rage CPI of 
85.7 (Israel Year Book and Almanac 1999, 172). There were periods in which surges in real-estate 
prices resulted in severe economic harm to property owners whose compensation was indexed 
to the CPl. For example, in 1989 and 1990, the BPI was 3,441.6 and 4004.7 respectively, whil e 
the corresponding CPI figures were 139.8 and 163.8. ln the period 1995 to 1999, the general 
economic slowdown narrowed the gap between the two indexes. For the year 1998, for example, 
the BPI and the CPT both stood at 170.2 (Central Bureau of Statistics (CBS) 2003). 

30 According to Section 190(aX4) of the Planning Law, the date for measuring the 
compensation is 60 days after publication of a notice on expropriation. The adjustment of 

expropriation pursuant by the Planning Law is only in the rate of70 percem and ollly in relation 
to increases in the CPl that occurred after March 1974. 
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within 90 days after it bas taken possession.31 In this regard, the obligation to 
compensate refers exclusively to monetary payments. Although compensation in 
the form of alternative land may often better alleviate the damage caused by the 
expropriation, Israeli law fails to grant property owners such a right and the Supreme 
Court has consistently refused to impose such an obligation on the authorities (Karnar 
2001, 457-9). 

To fully appreciate the grim treatment of property rights by the law and by judicial 
handling of land expropriation, it is necessary to set the legal doctrines against the 
background of Israel's tenure system of public land. As will be d.etailed below, land 
expropriations in ls.rael do not take place in 'thick' markets in which affected owners 
can easily buy an alternative land. Rather, the law and practice of land expropriation 
take place in conditions of a 'thin' market in which the vast majority of land is 
publicly owned and cannot be sold to individuals. 

Israel's Tenure System of Public Land Ownership 

Israel maintains a system of l.and tenure which is unusual for a country with an 
advanced economy. Approximately 93 percent of Israel's total land area of 21.7 
million dunarns32 is owned by the state and by public bodies, and by law cannot be 
sold to individuals. That leaves only 7 percent of Isra.el's land area that is classified 
as private land and can be privately owned. Although the institution of public land 
ownership is recognized in the Western world, no other democratic country runs a 
land regime which freezes the vast majority of the land area under ownership of the 
state and national institutions (Alterman 2003). 

The roots of Israel's tenure system date back to the period of Ottoman rule. 
The Ottomans, who governed the country from 1516 until the end of World War I 
(1918), established a feudal tenure system in Palestine (as well as in other conquered 
countries in the Middle East) based on the institution of state-owned Eand. The 
Ottoman institution of state ownership of land is rooted in Islamic religious law. The 
Koranic decree that 'To God belongs all that is in heaven and in the earth,' bas been 
understood in Islamic law to mean that individuals can be neither the absolute owners 
nor the unfettered possessors of land and its resources (Weerarnantry 1988, 61-2). In 
the context of the land tenure in Ottoman Palestine, the Land Code of 185.8 divided 
the territory into five classes: mu/k, miri, waqf, matntka and mewat (Tute 1927). Of 
these, miri (state) land constituted by far the greater part of the area under cultivation. 
This land, in contrast to mulk (private land), was considered under the paramount 
ownership of the state. Its holders were regarded as tenants and were not allowed to 
use the land for purposes that harmed the interest of the central govemmeot.33 

3 1  Section 9A of the Acquisition for Public Purposes (Amendment of Provisions) Law of 

(1964). 
32 I dunam = 1000 sq. meters = 0.25 acre. These figures refer to the total area of Israel 

excluding the Occupied Territories (the West Bank and Gaza Strip), but including East Jerusalem 
and the Golan Heights. 

33 Thus, for example, tenants of miri land were not allowed to mongage or sell the 
land without the consent of the authorities. Nor were they permitted to use the land for a 



The Stahttory Framework of Expropriation and the Land Tenure Regime 25 

The Ottoman category of state-owned land remained intact during the period of 
British rule in Palestine. The British, who governed the country under military rule 
from 1918 to 1922, felt constrained by the conditions of war and did not seek to 
make radical changes in the local legal system. After the establishment oftbe British 
Mandate over Palestine in 1922, the British continued to mainta.in the status quo, 
out of concern for the potential consequences of reform to the religious foundations 
of Ottoman law. Enjoined by the League of Nations from interfering in matters of 
religious law, the British Government issued an Order in Council in August 1922 
which proclaimed that the Ottoman law which existed in Palestine on November 
1914 should remain in force, unless pra.ctical difficulties arose (Bentwich 1932, 274-
5). 

When Israel declared independence in 1948, the Ottoman land categories were 

absorbed into Israeli law. The Law and Administration Ordinance of 1948, the first 
enactment to be passed by the Provisional Council of the State of Israel, stated in 
Section I I  that: 

The law which existed in Palestine on 5th lyar, 5708 (14th May, 1948) shall remain in force, 
insofar as there is nothing therein repugnant to this ordinance or to the other Laws which 
may be enacted by or in behalf of the Provisional Council of the State, and subject to such 
modifications as may result from th.e establishment of the State and its authorities (Friedman 
1975). 

In 1960, the Knesset (Israel's single-chamber parliament) anchored the principle 
of public land ownership in a new statute. The Basic Law: Israel Lands of 1960 
proclaimed in Section I that 'the ownership of Israel lands, being the lands in Jsra.el 
of the State, the Development Authority or the Jewish National Fund (JNF), shall not 
be transferred either by sale or in any other manner.' There are few exceptions to the 
rule which prohibits on the sale of public land. None, however, negates the meaning 
of public land holding as inalienable. The Israel Lands Law of 1960 that was passed 
in conjunction with the Basic Law permits the state to sell a specified area of no more 
than I 00,000 dunams of its land (but not of JNF land).34 The law also allows sale of 
public land to absentees who are in Israel in substitution for lands taken under the 

wide range of activities, including brick-making, planting vineyards and orchards, building 

houses or creating enclosures. Such restrictions were int.ended to keep the largest amount of 
land available for agricultural production and to ensure the revenue interests of the central 
government (Stein 1984, I O-Il). Gradually, however, the majority of the constraints on the 
use of miri land were abolished. ln 1912, following the Young Turks Rebellion, the Ottoman 
government enacted a series of new land laws that removed most of the restrictions on miri 
land, placing it for most practical purposes on an equal footing with privately owned land. 
The only limitation that was left in force was the prohibition to tum miri land into waq(Jand. 
This restriction was due to the fact that once the land was proclaimed as waqf, the proclamation 
shielded the land from arbitrary acts on the part of the state and its officials (Eisenman 1979, 
63-9; Granott 1952, 89-90). 

34 This permission aimed to encourage investment in housing and in industry when 
the investors insist on acquiring ownership rights. Public authorities, however, do not make 
extensive use of this provision. Some figures suggest that by 1998, less than 60,000 dunams of 
public land were sold, while according to a different calculation only 30,000 dunams of public 
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Absentees' Property Law of 1950 or in exchange or as compensation for private land 
that was expropriated, provided that agricultural land may not be exchanged for urban 
land (Weisman 1995, 228-35). 

An additional stage in the legal anchoring of the principle of nationally-owned 
land took place in 1969. Israel's legislature enacted a new Land Law in which it 
repealed the Ottoman land categories. Still, the new Land Law of 1969, currently in 
force, maintained the principle prohibiting the sale of'Jsrael Lands.' The Land Law 
classifies the greater part of Israel's geographical area as 'public land' and adjusted 
its terms so that provisions allowing transfer of ownership over private Land would 
not apply to public land (Weisman 1972, 6). 

Israel's lands that are held under public and national ownership are owned by 
one of three entities.35 The most important of these is the State of Israel itself, which 
owns about 74 percent of the publicly owned land area. A second owner is the Jewish 
National Fund (JNF), a company set up i.n England in .1905 to acquire land in Palestine 
for Jewish settlements. Its land-holdings amount to about 13 percent of Israel's total 
area of public land. The third entity is the Development Authority, a public company 
under the control of the government The holdings of the Development Authority 
also comprise about 13 percent of the publicly owned land. 

Since, as a general rule, land under public ownership cannot be sold, a unique 
pattern of leasehold contracts bas developed in Israel. Land belonging to the State 
oflsrael, the JNF or the Development Authority bas been made available for private 
use by means of long-term leases. The authority entrusted with managing the 
public-land holdings in Israel is the Is.rael Lands Administration (fLA). The [LA 
is a government entity legally established in 1960 to create a unified policy for the 
management of public land and to cut the costs that would otherwise result from the 
operation of parallel Land management bureaucracies by each of the three owners of 
Israel's public land. The Israel Lands Administration Law of 1960 stipulates that all 
three categories of public land wilJ be administrated by the [LA (the managing body) 
and by the Israel Lands Council (the policy-making body). The Israel Lands Council 
is currently composed of 22 members, of which 12 are government appointees and 1 0 
are representatives of the JNF. 

Until the early 1970s, the land policy of Israel Lands Council set a definite 
lease period for leasehold contracts. Urban land was leased for a period of 49 years 
(harking back to the biblical notion of a jubilee cycle of 49 plus one year) while 
leases of agricultural land were signed for shorter periods which could range from 

lands may have been sold. It should be noted that any transfer of JNF land (as opposed to state
owned land) requires the authorization of the JNF (State of Israel 1998). 

35 The terms 'nationally owned' and 'publicly owned' will be used interchangeably in 
referring to Israel's land management policy. ln the following discussion, they are both taken to 
mean the prohibition ofland sale to private holding. ln this sense, 'national land ownership' and 
'public land ownership' differ from the common meaning of public property. The term public 
property often describes a situation where the beneficial use of the property is available to an 
indeterminate group, though the title is owned by a body more or less immediate! y accountable to 
the pubHc such as a local or municipal authority. Publi.c property, however, does not necessarily 
imply the prohibition of sale. For instance, a pub He park owned by a local authority can be sold 
on the market, unless the law provides otherwise (Barzel 1997, 99-1 0 I; Reeve 1986, 31-4). 
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three years to 49 years. At that time, the leasehold system was based on annual rent 
payments. Annual execution of paymem by lessees to the ILA served to remind the 
lessees of their dependence on the real owners of the land. Under the old leasing 
regime, further payments to the owners were required upon any transfer of rights in 
public land or changes to existing buildings on the land or to the original use of the 
land. The leasing regime also required prior approval for each such change. In order 
to get approval for the transfer of leasing rights, leaseholders had to pay the ILA 
consent fees and, in cases in which the lessee was granted additional development 
rights, permission fees as well. 

In the mid-1970s, the Israel Lands Council initiated a reform in the leasing 
system of urban land. This was because of problems of weak enforcement of the 
annual payments and a wish to eliminate the constant dealing with the ILA, as well 
as a policy decision to deepen the lessees' sense of ownership. First, the Council 
approved an automatic extension of urban leases for an additional 49 years. ln 1999, 
the lease period for urban land was revised upward to 98 years, with an automatic 
extension for a further 98 years. Second, annual rent fees were replaced by a system 
of a single upfront payment. In 1973, the Israel Lands Council decided to enable 
lessees of urban land to capitalize the future stream of lease payments by paying 91 
percentofthe land value at the time the lease was issued. Capitalized leases released 
the lessee from the obligation of paying consent fees and permission fees. Following 
the reform of the leasing regime, the major restriction that has remained in force 
is that transactions in public land involving non-Israeli citizens are subject to ILA 
approval (Alterman 2003; Benchetrit and Czamanski 2004; Witkon 2004). 

This reform in the leasing system of urban land achieved its goal of strengthening 
the lessees' sense of independence and blurring the differences between leasehold 
rights and private property rights under a freehold system.36 Although well over half 
of Israelis who reside in cities and towns are, in fact, lessees and not owners of the 
land on which their homes are built, these leaseholders are normally not even aware 
oftheirtrue legal status.37 Lessees treat the publicly owned land as ifthey were its 
owners and refer to the sale of their leasing rights as 'land sale,' although from a 
legal standpoint, the Land is not sold in fee simple. Furthermore, the price of high
density apartment buildings on publicly owned land is similar to apartment buildings 
situated on private land. Evaluations of apartment prices in the Tel-Aviv metropolis 
found a gap of only 5 percent. By contrast, in the case of single-dwelling houses or 
industrial construction, the gap between private land and public land amounted to 

36 The privatization of the leasing system did not apply to agricultural land. Under the new 
system, land for agricultural production is still leased for short periods and cannot be leased for 

a period of 98 years. In addition, the system of annual rent fees has remained in force and the 
standard agricultural lease form explicitly provides that in case of an alteration of the land use, the 
lease will be automatically terminated and the Land will revert to the ILA. Lessees are entitled to 
limited compensation on the termination of their lease, intended mainly to compensate them for 

improvements to the land. 
37 According to the ILA's records for 2003, approximately 900,000 housing units were 

under the arrangement of long-term leasehold contracts. Israel Lands Administration Report 
2003-04 (lsrael Lands Administration, 2003 ), 158. The total number of housing units in Israel 

in 2004 was approximately I ,700,000. 
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I 0 percent.38 lnterestingly, it is not only the reform in the leasing regime system that 
has blurred the distinction between the two categories of land ownership in the eyes 
of lessees; the property tax system does so as welL Lessees in Israel pay property 

taxes similar to freehold owners. The betterment levy, for example, which imposes a 
50 percent tax on the value of any betterment due to plan-derived increments in land 
values, applies equally to lessees and real owners of land. 

As will be reviewed below in Chapter 3, only in 2005 did the government approve 
in principle a reform in the current tenure system. According to the proposed reform, 
ownership rights will be transferred to private lessees of apartments and buildings. 
The reform will not apply to publicly owned land designated for agriculture and 
other non-residential uses (State oflsrael 2005). 

Given the fact that land in Israel is by and large publicly owned, the question 
immediately arises: why is there a need to resort to expropriation powers in order 
to obtain land for public use? The following discussion traces the factors that made 
land expropriation a prevalent practice in the Israeli setting. 

Wby Expropriate Private Land When Public Land Constitutes 93 Percent of 
the Land? 

The main factor which makes expropriation powers an integral part of urban development 
in Israel is the location of private land. For historical reasons, the share of public land 
differs significantly between regions. Most of the land suitable for development in 
the large urban agglomerations-Tel-Aviv, Jerusalem and Haifa-is privately owned 
(Werczberger and Borukhov 1999, 134). Land held under public ownership is 
concentrated mainly in rural areas, the Negev desert and other peripheral regions of 
the country. As shown in Map l .l,  most of lsrael's urban population is concentrated 
in the narrow coastal plain where the majority of the land is privately held. Hence, 
although less than I 0 percent of Israel's land is privately owned, much of that private 
land is subject to high urban-expansion pressures.39 As of 2003, Israel's population 
was 6.6 million people, 80 percent of whom arc Jewish, and 90 percent of Israel's 
Jewish population is urban. Nearly 50 percent of the Jewish population (accounting 
for roughly 42 percent of the total population of the country) lives in greater Tel
Aviv; 25 percent of the population lives in the districts ofHaifa and Jerusalem (CBS 
2003).40 

38 0. Sharvit, 'Chaos', Ma'ariv (Hebrew Daily) tO October 2004: Borukhov eta!. 1978. 
39 An exception is the city of Be'er Sbeva. While conside.red a major urban center, 

private land constitutes a mere 6 percent of Be'er Sbeva's municipal territory. Trus is due 
to historical reasons. Most of the Negev desert was considered state-owned land under the 
Ottoman Empire. 

40 As an example of the high urban-expansion pressures in Israel, one can look at the 
population growth of four cities located in the coastal plain. Between 1972 and 1995, the 
population of Ra 'anana grew from 15,200 to 58,400; the population of Recbovot grew from 
39, 000 to 86,000; the population of Petach Tikva grew from 93,000 to 152,000 and the 
population of Herzliya grew from 41,000 to 83,000 (.Israel Year Book and Almanac, 1999, 
17). 
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Given its location in demographically pressured areas, reserves of private land 
play a much more important role in urban development and renewal than their size 
would suggesL Accelerated urban growth would not have been a major problem 
if there had been long-term strategic planning on the part of municipalities with 
the aim of acquiring and banking tra.cts of land. After all, one of the purposes of a 
policy of 'land banking' is to ensure an adequate supply of public facilities when 
land is released for development However, as planning experts observe, Israel lacks 
a policy of municipal land banking that would provide for accumulation of land by 
local municipalities for future public needs (Alterman et al. 1990). 

The failure oflocal government to initiate a policy ofland assembly and banking 
is grounded in several factors. One is the weak financial basis of local governments 
which prevents them from buying private land as reserves for future public facilities. 
Another factor relates to the lack of requisite legal power to pursue transactions 
in real estate. Under current laws, when a local government seeks to exchange its 
land for private land in a central location, it must get the approval of the central 
government, a condition that often deters landowners from entering into such 
transactions {Alterman et al. 1990, 19-23). Municipalities also face considerable 
difficulties in accumulating reserves of public land. This is due to Israel's national 
land policy of dispersal of the population, which reflects the commitment of 
successive Israeli governments to achieve a balanced geographical distribution of 
the Jewish population. One aspect of this national land policy has been a government 
decision to freeze public land reserves in the coastal plain. Public land in the center 
of the country has been chronically unavailable for development, and as a result 
local authorities in those areas where pressures for expansion were high could not 
have pursued a municipal policy of land banking even if they had wanted to. 

It was only in the early 1990s, against the background of the wave of mass 
immigration from the former USSR. that Israel's deep-rooted doctrine of population 
redistribution was first challenged. Learning from mistakes of the past, that new 
immigrants wish to settle in urban areas where there are greater opportunities 
for employment and a better economic life, the government decided to allow the 
development of the public land reserves in the coastal plain which were traditionally 
classified as agricultural. Until then, Israel had had a stringent policy of agricultural 
land protection. Most of the open land was classified as agricultural and any planning 
decision that impinged on agricultural land required the approval of a special 
committee that was appointed in 1965 as a watchdog for preservation of agricultural 
land. ln the 1990s, the government modified the national policy of agricultural land 
preservation and ordered the special committee to ease the process of land-use 
changes (Alterman 1997; Alterman and Rosenstein 1992). 

Freeing up agricultural land reserves has not improved noticeably the shortage 
in public land for public facilities, however, nor the ability of local authorities to 
execute a municipal policy of land banking. The agricultural land reserves that have 
been declassified in the last decade are typically located on the outskirts of the highly 
pressured Tel-Aviv metropolis. Therefore, their release for construction has not 
alleviated the shortage of public land within existing urban areas that have already 
been built up. Furthermore, due to the weak representation of local authorities on 
the Israel Lands Council, which serves as a forum for national-level policy-making, 
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a municipal policy of Land banking has not been recognized as a desirable goal in 
Israel. 

The combined effect of the lack of a municipal policy of Land banking and the 
location of private land in areas of high urban pressure explains why, despite the 
tenure system of public land, local authorities look to privately owned land for the 
provision of public services. To complete the picture, it is necessary to examine the 
economic underpinnings of the system. Two economic factors drove local planni.ng 
authorities to treat expropriation powers as an integral part of urban development. 
One is the division of responsibility between local and central government as to 
funding of public facilities, and the second is the statutory permission to ex[propriate 
without compensation. 

As mentioned above in my analysis concerning the delays in realization of 
public facilities on the expropriated land, a significant factor contributing to this 
phenomenon has. been Israel's structure of local government. Until the mid-1980s, 
the Israeli model of local government granted a great deal of control to the national 
government, and gave weak, almost non-existent powers to local government 
(Ben-Zadok 1993; Blank 2002). In the field of urban planning, this dependency 
was typically refllected in the division of responsibilities between local and central 
governments: local governments were in charge of providing the land for public 
facilities, and the central government financed the construction of the social facility 
and provided the services in question (education, health, welfare, etc). Even large 
cities that generate revenue through local taxes used to rely on state participation in 
the provision of public services (Kalchheim 1988). This system of funding public 

facilities underlined local governments' preference for land expropriation as opposed 
to exaction of fees. Since the only role of local authorities in the process was to 
provide the land for the public services, it was natural that this was the only element 
they focused on. Still, the acquisition of land could not have been accompli.shed bad 
it not been for the no-compensation rule. Not only were local authorities fr·eed from 
the cost of constructing the infrastructure, but, using their expropriation powers, they 
could acquire the land for free. 

Reliance on expropriation powers rather than on fees in lieu of land dedication 
persisted into the 1 990s, when the processoffiscal decentralization oflocal government 
picked up steam. From being heavily funded by the state, local governments shifted 
to being primarily self-funded (Ben-Eiia 1999). They gained increased control over 
their revenues, and this in turn resulted in a variety of strategies (such as fiscalization 
of planning and zoning and initiating municipal boundary disputes) aimed at further 
increasing their revenues (Ben-Eiia 2000). The 1990s were marked by growing 
competition among local authorities as to which would provide better public 
facilities and services, in order to attract and bold on to a middle-class population. 
This competition manifested itself in an extensive, if sometimes inefficient use of 
expropriation powers as a cost-free method of acquiring land for the intended public 
services. Because the traditional division of responsibilities between local and 
central government for the financing of public schools and, to a lesser extent, health, 
welfare and religious facilities, remained in place even after the shift to a regime of 
self-funding, local authorities resorted to expropriation not necessarily because of 
the need for additional public facilities but because Land was available for free and 
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the central government funded their facilities. A recent study found that in the field 
of education, for example, local governments constructed unneeded schools while 
existing schools were poorly maintained (Ben-Eli a and Shai 1996; Blank 2004). 

Given the features of the practice of land expropriation described above, the 
question arises ;as to the role of the courts, and in particular the Supreme Court, in 
protecting property owners and providing them relief. The statutory doctrines of the 
AO which ignore the basic rights of property owners, and the authority to obtain 
land without compensation pursuant to the Planning Law appear particularly harsh 
in light of the fact that they are applied mainly against a small group of citizens. 
Although expropriation powers could be also employed to leasing rights in public 
land, in practice the vast majority of the cases involving expropriation powers deal 
with owners of private land.'1 ln the next chapter, I will explore the judicial treatment 
of property rights in land expropriation cases during the pre-constitutional era. 

41 This observation should be modified with respect to the 1990s and onwards. 
Following the wave of immigration from the former Soviet Union, a process of middle
class suburbanization began. Since public land is typically situated on the periphery of urban 
centers, the process of suburbanization introduced the use of expropriation powers with 
respect to leasing rights of publicly owned agricultural land that was made available for urban 
development. 



Chapter 2 

Civil Rights and Land Expropriation: 

Double Standard in the Court in the 

Pre-Constitutional Era 

Israel's expropriation jurisprudence in the pre-constitutional era, from the 1950s to 
the late 1980s, was marked by judicial deference. During that period, the concept 
of judicial review as applied to legislative acts was not recognized. Yet even so, and 

despite the fact that Israel lacked a constitution (and therefore also a constitutional 
guarantee of civil rights), the Supreme Court succeeded in establishing the protection 
of civil liberties. Declaring that the legal recognition of basic human rights was an 
integral aspect oflsrael 's democratic nature, the Court constructed what is commonly 
tenned a 'judicial bill of rights.' This refers to a Line of precedents in which the 
Supreme Court declared and enforced the protection ofbasic civil liberties such as the 

freedoms of speech, of association, of religion, of movement and of demonstration, 
as well as a number of procedural requirements which are sometimes referred to as 
the rules of natural justice. While these freedoms were not wholly immune from 
legislative interference, the Supreme Court developed tools of interpretation that 
protected them from administrative infringement. Government violations of civil 

rights were considered ultra vires and therefore void. 
From comparison of the Court's decisions in cases concerning infringements of 

non-property rights to its rulings in land expropriation cases, a clear double standard 
emerges. Although land expropriation is the most blatant violation of property rights, 
the Court failed to ensure that private property was not infringed upon any more than 
necessity dictated. The Court's response to challenges to land expropriations was 
characterized by systematic deference to the executive branch. The Court d.eclined to 
set meaningful limitations on the powers of expropriation, and its inaction amounted 
to a stamp of approval for expropriation orders. 

This chapter examines the Israeli case law of land expropriation in the pre
oonstitutional period . The first section introduces the jurisdictional scope of Israel's 
Supreme Court. The second section outlines the pre-1992 periodization scheme 
of Israeli rights jurisprudence. This periodization scheme serves as a basis for the 
comparison between the Court's protection of civil rights on the one hand and land 

ownership rights on the other. The remainder of the chapter is devoted to establishing 
my argument regarding the lower level of legal protection afforded landowners in 
ex:propriation cases. 
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The Jurisdiction of Israel's Supreme Court 

Israel's Supreme Court serves two functions. ln one of its capacities, the Supreme Court 
bears cases in its role as the highest appellate tribunal for criminal and civil matters. ln 
its other capacity, the Supreme Court sits as the High Court of Justice (hereinafter High 
Court or HCJ) (Edelman 1994; Maoz 1988; Sbetreet 1994, 93-119). ln this capacity, 
the Supreme Court serves as a eourt of first impression, with jurisdiction to review 
all administrative decisions over which no other court or administrative tribunal has 
authority. Any dispute concerning a public agency in the exercise of its legal powers 
may be brought directly before the HCJ. The dispute is resolved by the High Court 
without possibility of appeal. Ease of access to the Court is assured by minimal 
court fees (about S I 00 until 2000 and currently about $300) and by the absence of 
cumbersome formal requirements. A petition to the HCJ can be written by a layman, 
and at no stage of the proceedings is representation by a lawyer required. Hearings 
are based on the parties' affidavits and on their oral arguments. Oral testimony and 
cross examination are usually not allowed. 

The High Court is able to grant petitioners immediate relief and to issue orders 
and injunctions, either interim or absolute, at any stage. Section 1 5 of Basic Law: 
Judicature of 1984 states: 

(C) The Supreme Court sitting as a High Court of Justice shall bear matters in which it 
deems necessary to grant relief in the inte.rests of justice and which are not within the 
jurisdiction of any other court or tribunal. 
(d) Without prejudice to the generality of the provisions of subsection (C) the Supreme 

Court sitting as a High Court of Justice shall be competent ... 
(2) to order state and local authorities and the officials and bodies thereof ... to do or to 
refra.in from doing any act in the lawful exercise of their functions, or if they have been 
improperly elected or appointed, to refrain from acting . .  .a 

Pursuant to this authority, the High Court, like the High Court of Justice in England 
and Wales, bas the authority to issue writs such as habeas corpus and mandamus 
(Goldstein 1994, 613). Moreover, judicial review by the HCJ takes place in real 
time, that is, immediately after the governmental action takes place, or even before 
it is completed. These institutional characteristics have contributed to the staggering 
increase in the number of petitions submitted to the High Court. The Supreme Court 
sitting as HCJ received 2000 petitions in 200 I, more than nine times the 111umber it 
had received 45 years earlier (CBS 1955-57). 

It is through the jurisdiction of the High Court that Israel's Supreme Court 
has gradually extended its involvement in, and influence on, the Israeli polity. My 
review of the double standard in the judicial protection of property and non-property 
rights will therefore mainly refer to the performance of the Supreme Court in tbjs 
capacity. 

38 L.S.I. 101 (1984). 
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The Periodization of Israeli Civil Rights Jurisprudence 

Scholars generally distinguish three major periods with regard to Israeli civil rights 
jurisprudence. The first period lasted from the inauguration of lsrael's Supreme Court 
on September 15, 1948 until the enactment of the Judges Law in 1953.2 This five-year 
period (and some extend it to the first decade) was characterized by the struggle of the 
Court to receive recognition as a full-fledged and equal branch of government (Lahav 
l990a; Lahav 1993; Harris 1997). The status of the Supreme Court within the Israeli 
system of government during this period was uncertain. Judges did not have tenure, 
the legislature was openly involved in appointments, and termination of service was 
determined by the government. Furthermore, the Knesset decided in 1950 to reject its 
earlier commitment to enact a constitution, sending the Supreme Court a clear message 
regarding the supremacy of legislative acts in Israeli democracy. The ambivalent 
attitude of the legislative and executive branches toward the judiciary affected case 

law. The Supreme Court adopted a stance of judicial restraint that, in essence, accepted 
the political culture of the period. This is not to say that the Court did not protect 
basic liberties such as freedom of occupation and freedom of movement. However, 
application of judicial review was cautious. The early Court applied a deferential stance 
which foc.used on the procedural requirements of the laws in question. lfthe authority 
in charge violated the right of the individual in accordance with the requirements set by 
law, the Court refrained from substantive review. Its intervention was confined to cases 

where the authority did not follow the letter of the law. 
The first steps toward changing the content of the Court's rights jurisprudence 

occurred in 1953 with the enactment of the Judges Law, which was soon followed 
by the landmark decision in Koi-Ha 'am v. Minister of Interior. ln this second period, 
which ran from the mid-1950s until the mid-l970s, the Court gradually transformed 
its procedural authority into a moral one, developing grounds for a substantive 
approach which looks at the policy considerations of the authority in charge rather 
than at fulfillment of procedural requirements. Yet by and large, the Supreme Court 
of the 1960s and the early 1970s still refrained from addressing sensitive political 
questions, and avoided direct confronta.tion with the executive branch, particularly 
with the security forces. 

The third period began in the 1980s after the retirement of the senior Justices 
who had served on the Supreme Court since the early 1950s. What made the 1980s a 
periodization marker in the history of civil rights in Israel was the growing tendency 
on the part of the Supreme Court to expand the scope of judicial review. l n  a 
systematic manner, the Court developed new tools for judicial review and imposed 

new requirements, such as the duty of reasonableness, on administrative authorities. 
Moreover, it replaced the prior formalistic analysis of the legality of the governmental 
action (or decision) in favor of 'soft,' value-oriented analysis of interest-balancing. 
The constitutional decisions of the Supreme Court in the 1980s thus appear very 
different from the decisions o f  the Court in the 1950s and 1960s. For these reasons, 

2 ln my scheme ofperiodization, I am continuing the convention oflsraeli historiography 
using 1948 as a central historiographical marker. For a challenge to this view, see Likbovslci 
(1998). 
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it is common within Israeli legal scholarship to refer to the Supreme Court of the 
1980s as the 'new Court' ( Dotan 2002; Mautner 1993). 

Given the sea-change in the doctrines applied by the Court to the protection of 
civil rights, a historical analysis of the Court's record in land expropriation cases 
would not be complete without situating land expropriation jurisprudence in the 
wider context of the developments that occurred in Israeli rights jurisprudence at 
the same time. Such an analysis is necessary in order to establish, with respect to 
any particular period, whether or not the Court's deference in land expropriation 
cases is attributable to an overall judicial philosophy of deference (Ackerman 1979). 
Where this is not the case-and I would argue that the Court's land expropriation 
jurisprudence was always been more deferential than its own judicial philosophy 
warranted-we can only conclude that its heightened judicial deference in land 
expropriation cases as compared to civil rights jurisprudence is attributable to the 
unique historical, social and political baggage that is associated in Israel with land 
and land ownership. 

ln its first five years of operation (1948-53), the Court's perception of its limited 
political power-and therefore its limited ability to shape Israeli law-dictated a 
policy of judicial restraint, which translated into a single-minded focus on procedural 

protection of civil rights. Yet what is noteworthy is that the Court did not accord 
landowners even this narrow scope of protection. Turning to the second period, from 
the mid-1950s to the mid-1970s, the Court's general rights jurisprudence reflected 
the development of a new standard of substantive judicial review. Again, however, 
in the area of land expropriation, the Court maintained its single-minded focus on 
technicalities. The third period underscores the unequal treatment accorded to the 
protection of civil liberties and land ownership rights. ln the late 1970s and more 
so in the 1980s, the Court explicitly adopted a policy of judicial activism in all that 
concerned the protection of non-property civil rights. At the same time, however, as 
concerns land expropriation cases, no major jurisprudential developments took place 
that advanced the protection granted to landowners in a manner that was comparable 
to the advances in the protection of non-property civil rights. 

Early Manifestations of the Double Standard, 1948-1953 

Legal Formalism and Procedural Protection of Civil Rights 

The early decisions of Israel's Supreme Court in defense of civil rights were 
characterized by cautiousness and a formalistic style of legal reasoning. In its 
relations with the Knesset, the Supreme Court did not seek to challenge the status 
of the legislature as the final authority in matters of law. ln one of the very first 
cases that came before the High Court a few weeks after its establishment in 1948, 
the Court dismissed a petition to uphold the Declaration of Independence of Israel 
as a higher law against which the validity of laws and statues should be reviewed. 
Accepting the supremacy of the legislature, the Court held that '[the Declaration] 
gives expression to the vision of the people and its faith, but it contains no element 
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of constitutional law which determines the validity of various ordinances and laws. 
and their repeal.' 

Judicial self-restraint also marked the relations of the Court with the strong 
executive of the new state. Judicial review of administrative actions was introduced! 
under the British Mandate. It was taken from English law current at the time and! 
was maintained after independence. Nevertheless, although the Supreme Court's 
authority to review administrative actions as HCJ was not questioned, the Court 
opted for a narrow scope of review. This was evident primarily with regards to the 
1945 Defence (Emergency) Regulations (hereinafter the 1945 DERs) that were 
heavily used by the executive in the early years. Upon independence, the Provisiona� 
Council of the State of Israel declared a state of emergency which resulted in the 
incorporation of the 1945 DERs promulgated by the British Mandatory authorities 
into Israeli law. The 1945 DERs, still in force today, vested the executive branch 
with highly intrusive powers. They authori.zed house demolitions, strict control over 
speech, deprivattion of liberty without due process, deportation and even suspensio01 
of the civil judiciary in favor of military courts, as well as confiscation of private 
property. In reviewing challenges against the exercise of the 1945 DERs, the Court 
held that it was not authorized to consider the unreasonableness of the competent 
authority's decision to act against an individual, unless the authority in question 
acted in bad faith (Kretzmer 1990a). 

This judicial deference to executive discretion was accompanied by a strong 
focus on legal formalities. The early Court was unwilling to question the validity of 
the decidedly anti-democratic 1945 DERs or to examine the merits of actions issued 
pursuant to their terms; yet it insisted that administrative agencies adhere to the letter 
oflaw, even in matters of national security and military activities. In the 1948 case of 
Al-Karbuteli v. Minister of Defense, for example, the Court set aside a detention order 
issued against a suspect, a Palestinian Arab, because of a technical misapplication of 
the law that could reasonably have been treated as a harmless error.1 

AI-Karbuteli was detained under the 1945 DERs for more than a month without 
being notified of the reason for his arrest. Article I I I of the 1945 DERs allowed any 
military commander or a police officer to arrest without warrant any person 'whom 
be reasonably suspects of having committed an offence.' The officer issuing the 
detention order was not required to give a reason for detaining a suspect but had the 
power to detain persons whenever 'he is of opinion that rt is necessary or expedient 
to make [the) order for securing the public safety, the defense of Palestine ... or the 
suppression of mutiny, rebellion or riot.' The 1945 DERs also provided no limits on 
the length of time individuals could be detained on the basis of military orders. Once 
the order was issued, it was not subjected to judicial review unless a writ of habeas 
corpus was submitted to the HCJ. In AI-Karbuteli, the military command.er failed to 
follow the DERs' requi.rement of giving a suspect an opportunity to appear before 
an advisory committee. It turned out that at the time the detention order was issued, 
no such committee was yet in existence. From a praelical perspective, the failure did 
not have immediate implications for the suspect. The 1945 DERs did not empower 
the advisory committee to act as an appellate colllrt; all it could do was to issue its 

3 H.C. 7/48, AI-Karbmeli v. Minister of Defense, 2 P.O. 5. 
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recommendation regarding the detainee. Yet despite the seemingly technical nature 
of the fault, the Court refused to regard it as inconsequential. In ordering tbe release 
of the suspect, the Court explained: 

since the rule of law is one of the greatest foundations of the entire State, there would be 
grave damage to the [public interest] if the authorities could use the powers conferred by 
the legislature, even temporarily, in utter disregard of [statutory restrictions] ... It is true 
that the security of the State, which requires the detention of a person, is no less important 
than the need to protect the citizen's right, but when it is possible to accomplish both 
purposes together, one cannot disregard one or the other. 

The same insistence on the compliance of government organs with legal rules led 
the Court to invalidate a deportation order that was signed by a military commander 
rather than by the Minister ofDefense,4 and an order to seal an area that had not been 
published as required by the law.5 

Perhaps the most remarkable case in which the Court invoked legal formalism 
as a means of protecting civil freedoms is the 1949 case of A/-Couri v. Chief of 
Staff. 6 Naif Al-Couri was a Palestinian policeman who intentionally refrained from 
providing assistance to Jewish members of Kibbutz Negba who were being attacked 
by an Arab mob. Claiming that Al-Couri was responsible for the murder of Jews qua 
Jews, the Chief of Staff issued a one-year administrative detention order against him. 
In the detention order, the Chief of Staff did not specify the location for detention 
as required by Article I l l  of the DERs. Under the circumstances, the defects of 
the detention order could have appeared trivial. However, the Court analyzed the 

legality of the detention order without taking into account the specifics of the case. 
Adhering to strict formalism, the Court granted the petition and rejected the state's 
argument that the omission was merely a technicality. The Court insisted that the 
failure to indicate the place of detention as required by law made the order incurably 
defective. 

The formalism that characterized the pro-civil rights decisions of the first :five years 
may be attributed to contextual factors infiuencing the Supreme Court's perception of 
its constitutional role in Israeli society. From an institutional standpoint, the Supreme 
Court started at a disadvantage compared to the other branches of government. 
The Court was inaugurated on September 15, 1948, exactly four months after the 
establishment of the State, and it needed the cooperation of the two other branches in 
order to survive politically. The legislature did not show a favorable attitude toward 
the judiciary. To begin with, the Court had to fight for judicial independence (Lahav 
1990a).Although Israel's first Knesset maintained a very active record of legislation, 
it failed to address the status of the judiciary during its four-year term ( 1948-52). 
As a result, judges continued to operate until 1953 under the Mandatory system, 
which did not provide for judicial tenure and aUowed open and active involvement 
by the legislature and the executive in the appointment and dismissal of judges. 
Even after the enactment of the Judges Law of 1953, which established judicial 

4 H.C. 240/51, AI-Rachman v. Minister of interior, 6 P.O. 364. 
5 H.C. 220/51, Asian v. Military Governor of the Galilee, 5 P.O. 1480. 
6 H.C. 95/49, AI-Couri v. Chief of Staff, 4 P.O. 34 .  
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tenure and changed the system of selecting judges, the legislature and executive 
continued to treat the Court with disrespect. The memoirs oflsaac Olshan, one of the 
original appointees to the Supreme Court and the second Chief Justice (1953-65), are 

full of complaints about the intolerance and Jack of understanding of members of the 
government toward the judiciary (Olshan 1978, 394-452). 7 

The impression that the Court was the least important branch of government was 
further reinforced by the decision not to enact a constitution. Israel's Declaration 
of Independence of May 14, 1948 included an explicit commitment to establishing 
a constitutional legal regime. The Declaration caJied for a constituent assembly 
to be formed, which was to submit a proposal for a constitution 'no later than I 

October 1948.' Yet, as it turned out, the Knesset never upheld this commitment 
and instead it adopted what is known as 'Harari Resolution,' according to which 
Israel's constitution would be enacted piecemeal through a series of Basic Laws. Jn 
the debates that arose on the matter in 1951, Israel's political elite made clear that it 
preferred the democratic model of pure majoritarianism over a model of entrenched 
rights. The effect of this position was to give the Knesset the upper hand over the 
Court (Gavison 1985; Sbapira 1993). 

Aware of its political weakness and of its low status in the eyes of its political 
masters, the early Court retreated into procedural guarantee of the rule oflaw. Literal 
reading of statutes and a focus on the law's requirements served a dual function 
in the legal culture of early Israel. On the one band, the formalistic stance which 
relegated all political and ethical considerations to another sphere enhanced the 
impression of autonomy of the judicial process and allowed the Court to establish 
its status in the Israeli polity and to generate respect for its decisions under the cast 

of 'strict objectivity' (Lahav 1990a). On the other hand, the insistence of the Court 
on government compliance with procedure and formal rules served an important 
educational purpose. israel of 1950, as Ehud Sprinzak has observed, lacked a heritage 
of legalism (Sprinzak 1986; Sprinzak 1993). The Zionist movement espoused the 
ideology that will and practice were usually preferable to compliance with legal 
rules. For its leaders, who came from Eastern Europe and had never experienced 
a democratic culture, the conception of democracy did not include the idea of the 

primacy of the legal order. The Zionist leadership also shared the socialist ideology 
that bureaucracy, legality and formality implied false consciousness and a bourgeois 
mentality (Shapiro 1977, 62-3). Educating the young Israeli society to values of 
legalism was one of the first priority tasks of the early Court (Witkon 1962). 

An add.itional factor shaping the purely procedural and substantively deferential 
approach of the early Court was the English legal tradition. In the formative period, 
the Supreme Court relied heavily on English legal precedents, and English legal 
formalism certainly had a significant impact on the scope of judicial review and 
on the style of legal reasoning adopted by the newly established Supreme Court 
(Shachar et al. 1996). Formalism also enhanced the innate desire for legal certainty. 

7 For example, the Justices were denied diplomatic passports and they were not seated 
prominently at state functions. Today, Justices of the Supreme Court are invited to all major 
as weU as minor public occasions. At all public gatherings, when the Prime Minister and the 
Speaker of the Knesset are present, the President oftbe Supreme Court is usually also present. 
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It may weU be that the Court's refusal to advance any vision of its own as to the 
normative character of the Israeli 'weiJ-ordered society' also reflected the impact 
of a political theory that trusted the executive to promote the common good. The 
turbulent domestic and international situation of the new state drove the public to 
trust lsra.el's foundillg political elite and its decision-making, particularly in matters 
of national security (Kretzmer 1990a; Lahav 1993). 

Despite the rather general nature of the societal factors described above, they 
did not generate the same effect in all fields of constitutional adjudication. In civil 
rights disputes, the Court protected the individual through an insistence on the good 
faith of the decision-makers and on their compliance with the procedures set out in 
law, but when it came to a review of chaUenges against land expropriation it failed 
to do so. 

Early Expropriation Cases 

A prominent case which may serve as an example of the early case law of land 
expropriation and of the discrepancy between the judicial protection of non-property 
civil rights such as freedom of movement and that of land ownership is Dor v. 
Minister of Finance.' In that case, the petitioners' land was originally confiscated 
under the mistaken assumption that the petitioners, Arab Palestinians, were 
absentees according to the definjtion of the Absentees' Property Law of 1950. That 
law allowed the State of Israel to take possession of the property of persons who 
were considered absentee and to hold it in custodianship. When the authorities were 
apprised of their mistake, they decided to expropriate the petitioners' land again, this 
time pursuant to the AO. In the notice sent to the petitioners, no details were given 
of the purpose of the expropriation. However, an investigation conducted by the 
petitioners themselves disclosed that their land was designated for a project to build 
houses for new immigrants. 

Ln their petition to the High Court of Justice, the petitioners raised two arguments. 
The first referred to the decision of the Minister of Finance to recognize the purpose 
of housing immigrants as a public purpose in terms of legitimizing the exercise 
of expropriation powers. Building housing for immigrants, the petitioners claimed, 
could not be regarded as a 'public purpose,' as it was not a purpose which benefited the 
public as a whole, but rather directed at expropriating the land of one person in order 
to give it to another. In addressing this argument, the Court dismissed the invitation 
to review the Minister's definjtion of public purpose. It contended that the wording 
of Section 2 of the AO which vests in the Minister of Finance the discretion to decide 
what constitutes a 'public purpose' does not leave room for review of the Minister's 
considerations. The Court's refusal to examine the grounds and reasonableness of the 
Minister's decision is not surprising. After all, this position was consistent with the 
general policy of the early Court of refraining from second-guessing administrative 
decisions. What strikes me as a deviation from the legal standard of the period is 
the Court's response to the second argument of the petitioners in Dor, which was an 
attack on the legality of the expropriation on the grounds that it was decided upon in 

8 H.C. 180/52, Dor v. Minister of Finance, 6 P.D. 908. 
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bad faith. The primary purpose of the second expropriation, the petitioners argued, 
was retroactively to validate the illegal construction of the housing project, which 
had been carried out on the mistaken assumption that the land belonged to absentee 
Landowners. The legality of the expropriation was indeed dubious, but the Court 
decided to reject the petition and to treat the matter forgivingly. In responding to the 
petitioners' argument, the Court explained: 

even if the authorities erred from the beginning, and that everything they did at the time, 
they did unlawfully, there was nothing wrong in correcting the illegal action retroactively. 
Instead of continuing to break the law or instead of stopping the important work, the 
authorities rethought the matter and, desiring to validate their action from then on, directed 
their actions in accordance with the law.9 (emphasis added) 

The outcome of Dor stood in contrast to the ardent concern of the early Court with 
prevention of illegal acts and misuse of powers. Furthermore, Dor v. Minister of 
Finance was not the only case in the formative years in which the Court failed to void 
an expropriation order tainted by unlawfulness and bad faith. In Savorai v. Minister 
of Labor and Construction, for example, the acquiring authority took possession of 
the petitioner's land without issuing an expropriation order as required.10 Despite 
this omission, the authority began constructing a road on the expropriated Land and 
ignored the petitioner's protests against the illegal action. Then, three weeks before the 
case was scheduled to be heard, the authority retroactively issued the required order. 
When the case reached the High Court of Justice, the omission at least apparently had 
been corrected. The Court criticized the manner in which administrative organs often 
ignored the formal requirements of the rule of law, but refused to intervene on behalf 
of the landowner. In a two-page decision, it explained that since the illegal action had 
already been corrected, there was no reason for the Court to undo the expropriation at 
that stage. 

Other early examples of the discrepancy between the judicial attitudes in protecting 
the individual in land expropriation cases and in non-property civil rights are the cases 
of Feldman and Dwiak. In Feldman, the Court upheld an expropriation although 
the Minister of Finance failed to follow the requirements set by the AO as to 
publication of the notice of expropriation.11 In Dwiak, the Court dismissed a petition 
to set aside an expropriation order that was issued without first obtaining funding 
for compensation, as required by law. Relying on the fact that authorization was 
received a short period after issuing the expropriation order, the Court treated the 
delay as a mere technical fault and upheld the expropriation. I! 

In that first formative five-year period of the Supreme Court's existence, the 
double standard in the treatment of land expropriation was related thus to procedural 
defenses. The early Court failed to grant landowners the same procedural protection 
it accorded to individuals in cases involving administrative infringements of non
property civil rights. In the second period, from the mid-1950s to the mid-1970s, 

9 ld. at 911. 
I 0 H.C. 85/49, Savorai v. Minister of Labor and Constroction, 2 P.O. 887. 
I I  H.C. 136/50, Feldman v. Minister of Finance, 5(1) P.O. 432. 
12 H.C. 124/55, Dwiakv. Minister ofFinance, IO(l)P.D. 753. 
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this inconsistency continued to characterize the rights discourse oflsraeli law, and it 
became even more pronounced foUowing the precedent-setting Ko/-Ha 'am and the 
development of a new substantive standard of judicial review. 

Tbe Evolution of Israel's Judicial Bill of Rights, 1950s to 1970s 

Koi-Ha 'am and the Foundations of Israel's Judicial Bill of Rights 

A widely acknowledged turning-point in the Court's contribution to rights and 
democracy in the first two decades of statehood is the opinion in Koi-Ha 'am v. Min ister 
of lnterior,13 which was handed down in 1953 and is the most cited Supreme Court 
case for the years 1948-94 (Shachar et al. 2004). It provided a theoretical model and 
a methodology for integrating civil rights into the Israeli legal system in spite of the 
lack of constitutional protection for those rights (Domer 1999; Lahav 1990, 231-4; 
Kretzmer 1990a; Mautner 1993). 

Koi-Ha'am arose when two newspapers affiliated with the Israeli Communist 
Party published an article in March 1953 that was highly critical of the relations 
between Israel and the United States. Relying on an erroneous report in Israel's 
respected daily Ha'aretz, according to which Abba Eban, then Israel's ambassador 
to the United States, had informed the American authorities that Israel was willing 
to commit 200,000 troops if war broke out between the United States and the Soviet 
Union, the Israeli Communist Party published editorials denouncing the Government 
in its two dailies, the Hebrew-language Koi-Ha 'am and its Arabic counterpart, Al
lttihad. The editorials called on the Ben-Gurion government to cease its profiteering 
from the blood oflsraeli youth and suggested that 'if Abba Eban or anyone else wants 
to go and fight on the side of the American warmongers, let him go, but alone.' 

Following the publication of these articles, the Minister of Interior suspended 
the publication of both Communist newspapers (but not of Ha'aretz) for periods of 
ten and fifteen days. The administrative suspension relied on the Press Ordinance, a 
British enactment of 1933 which stipulated in Section 19(2) that 'The [Minister of 
Interior] ... may, if any matter appearing in a newspaper is, in [his] opinion ... likely 
to endanger the public peace ... suspend the publication for such a period as he may 
think fit...' 

The newspapers challenged the Minister's decision in the High Court. In a 
celebrated unanimous opinion that discussed theories relating to First Amendment 
jurisprudence, the Court set aside the suspension order (Lahav 1981 ). It is difficult to 
assess to what extent the boldness of this step was due to the personality of Justice 
Agranat (who wrote the opinion) or to the passage of the Judges Law in August 1953 
which ensured the institutional autonomy of the judicial system. Yet it is beyond 
doubt that the decision in Koi-Ha 'am laid the foundations for Israel's judicial bill 
of rights. In its doctrinal breakthrough and constitutional message, Koi-Ha 'am was 
Israel's Marbury v. Madison (Burt 1989; Tushnet 2000). What characterizes Kol-

13 H.C. 73/53, Koi-Ha ·am Company Ltd v. Minister of interior, 7 P.O. 871; translated in 
I Selected Judgments of the Supreme Court oflsrael (1948-53) 90. 
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Ha 'am and made it the cornerstone of Israeli rights jurisprudence was the readiness 
of the Court to state its position on substantive grounds and to make innovative use 
oflsrael's Declaration oflndependence as an indirect source oflaw. 

Ko/-Ha 'am rejected the deferential judicial attitude of the early years, which 
limited protection of civil liberties to procedural protection. Professor Pnina Labav 
provides a fine description of the judicial breakthrough in Israeli constitutionalism. 
Ko/-Ha 'am was the first case in which the Supreme Court moved beyond formalism 
and established substantive criteria for a narrow interpretation of any legislation that 
infringed upon basic individual rights. Section 19 of the Press Ordinance vested full 

discretion in the Minister of the Interior to suspend a publication for 'such period 
as be may think fit.' Yet Justice Agranat managed to impose limits on this broad 
discretion. He imported from American First Amendment jurisprudence the principle 
of balancing competing interests and developed a guideline principle according 
to which a newspaper could be suspended only if  the Minister concluded, after 
having taken into considera.tion the 'high public value of the principle of freedom 
of the press,' that 'as a result of the publication, there is probable danger to public 
order.' Justice Agranat did not stop at the formulation of a substantive standard for 
suspending freedom of speech in light of claims about threats to national security. 
He reviewed the Minister's judgment according to the new substantive criteria and 
determined that the suspension order should be invalidated since the publication was 
unlikely to endanger public order (Lahav 1997, l 07 -12). 

As Prof. Labav has argued, Agranat's opinion in Koi-Ha'am vindicated 
'sociological jurisprudence' (Lahav 1997, I 08). For the first time, Israel's Supreme 
Court recognized law as a social system, and the judicial process as an enterprise of 
balancing interests. The function of the Supreme Court under this new understanding 
was to serve as a guardian of civil liberties. The Court anchored its duty to protect 
civil rights in the liberal statements oflsrael's Declaration of Independence of May 
14, 1948. The Declaration states that the State oflsra.el: 

[w]ill be based on freedom, justice and peace as envisaged by the Prophets of Israel; it will 
ensure the complete equality of social and political rights to all its inhabitants irrespective of 
religion, race or sex; it will guarantee freedom of religion, conscience, language, education and 
culture ... and it will be faithful to the principles of the Charter of the United Nations.•• 

As previously mentioned, prior to Koi-Ha 'am, Israel's Supreme Court had refused 
to regard the Declaration (and this section in particular) as part of Israel's positive 
law. In the I 948 case of Zeev v. Acting District Commissioner of the Urban Area of 
Tel-Aviv (Yehoshua Gubernik), the Court held that the written document did not have 
the legal force of a higher law.•s Justice Agranat in Kol-Ha 'am was aware of this 
holding. But in a bold leap, he reinterpreted it, opening the door for the introduction 
of the Declaration into Israeli law. In a widely quoted passage he explained that 
insofar as the Declaration of Independence 'expresses the vision of the people and 

14 I L.S.l 3( 1948). 
15 H.C. 10/48, Zeev v. Acting District Ccmmissioner of the Urban Area of Tel-Aviv 

(Yehoshua Gubenrik), I P.D. 85; tranSlated in I Selected Judgments of the Supreme Court of 
I.srael (1948-53) 68. 
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its faith, we [the judges] are bound to pay attention to [it] when we come to interpret 
and give meaning to the laws of the state.'16 

To be sure, the Declaration does not explicitly guarantee the right to freedom of 
speech. But given the character of Israel as a democracy and as a freedom-loving 
country, Justice Agranat maintained that freedom of speech must be considered 
part of the Israel's legal order and hence should influence statutory interpretation. 
Justice Agranat thus made an innovative use of the Declaration as a source for 
statutory interpretation and legal recognition of extra-statutory rights (Cohen 2003; 
Shapira 1983, 421-3). If in the first years ( 1948-53) the Court based its holdings 
only on normative legal sources, Koi-Ha 'am opened the door to unwritten ideas 
and a liberal vision of Israeli democracy as a valid source of legal rights against 
infringing legislation. According to the reasoning of Koi-Ha 'am, a statute should 
not be construed as alJowing violation of the democratic principles embodied in 
the Declaration of Independence, unless the legislature used unequivocal language 
(Barak 1987. 66-8). 

ln the case Jaw that followed Kol-Ha 'am, the Supreme Court further utilized the 
Declaration of lndependence to develop a substantive standard of judicial review 
and to protect civil rights left unprotected by the Israeli legislature. Freedom of 
speech and its intimate relationship to freedom of association were recognized and 
given priority, even in the face of considerations of national security; the right of the 
public to know and the concomitant limitations on political censorship of movies 
was introduced into the legal system; and freedom of religious worship of Reform 
Judaism was guaranteed. Putting aside the Court's performance in expropriation 

cases, the constitutional jurisprudence in the two decades after Koi-Ha 'am presented 
efforts on the part of the Supreme Court to transform its procedural authority into a 
moral one. The Court of the 1960s and early 1970s was gradually emerging as the 
champion of civil liberties and the number of petitions presented to it was on the rise 
(Goldstein 1994; Maoz I988a; Zysblat 1996, 7). 

The Failure to Set Substantive Limits to Expropriation Powers 

A telling decision which may help to illuminate the double standard that permeated 
the case law of expropriation in this period is the judgment in Kardosh v. Registrar 
of Companies from 1960 in which the Court established the protection of freedom 
of association.17 Kardosb was the leader of EI-Ard (The Land), the first exclusively 
Arab political movement in lsrael. The movement. composed of young lsli3eli Arab 
intellectuals, was highly influenced by the pan-Arab call of Egypt's President Nasser. 
It did not recognize the right of Israel to exist as a Jewish state and aimed at forming 
an Arab entity in Palestine which would form part of the awakening Arab nation, 
stretching from North Africa to Iraq. ln April 1960, the group filed an application with 
the Haifa office of the registrar of companies to form a corporation. Their purpose, they 

16 H.C. 73/53, Koi-Ha 'am Company Ltd v. Minister of Interior, I Selected Judgments of 
the Supreme Coun of Israel (1948-53) 90, 105. 

17 H.C. 241/60, Kardosh v. Registrar of Companies, 15(2) P.O. 1 15 1 ;  translated in 4 
Selected Judgments of the Supreme Coun of Israel ( 1961-62) 4. 
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said, was to 'engage in printing, publishing, translation, journalism, book importation 
and other matters related to printing.' By the time Kardosh applied for registration, 
the disruptive potential of El-Ard's nationalist platform bad sounded the alarm in the 
Israeli security services. Relying on the Attorney General's finding that the group was 
subversive, the registrar denied the group a permit to incorporate. El-Ard petitioned 
the Higb Court. Applying the reasoning of Kol-Ha 'am, namely that statutes should be 
interpreted to avoid impairing civil liberties, the Court invalidated the denial, allowing 
the group to form a corporation to disseminate its views (Harris 2002). 

The statute that vested power in the registrar of companies was inherited from 
the British Mandate and was a typical product of colonial legislation. It allowed 
the executive branch 'absolute discretion' in deciding whether to allow groups to 
incorporate. The registrar argued that the term 'absolute discretion' meant no or 
minimal judicial review of its action. The Court rejected the State's argument. 
Taking the jurisprudence that was developed in Kol-Ha'am one step further, the 
majority held that '[t]he general principle is that every administrative agency should 
act within the four comers of the purpose for which it was vested with powers by law, 
regardless of whether the statutory language created absolute or limited discretion: 
Hence, in the absence of an unequivocal statutory authorization to censor, the 
powers of the registrar of companies should not be interpreted to include ideological 
monitoring. In a subsequent rehearing of the case, a five-Justice panel upheld the 
original decision. 11 It explained that Israel's democratic nature as expressed by the 
Declaration of Independence demanded a narrow reading of the law's wording 
regarding 'full and complete discretion.' These words should be construed as leaving 
room for judicial review that would examine the reasonableness of the limitations 
imposed on the right to freedom of association. 

The interpretive rule which allowed substantive judicial review even in cases 
when the authorizing legislation granted the administrative body 'full and complete 
discretion' carried significant implications for the field of expropriation. As Dr. 
Chaman Sbelach observed in a perceptive article, it was to be expected, given the 
Kardosh decision, that the Supreme Court would also examine the reasonableness 
of the Minister of Finance's decision to expropriate land. After aU, the AO (unlike 
Section 14 of the Companies Ordinance at issue in Kardosh) did not use the language 
of 'absolute discretion' (Shelach 1980). Section 2 of the AO, it will be remembered, 
states that public purpose means '[a]ny purpose certified by the Minister of finance 
to be a public purpose'; and Section 3 grants the Minister the power to order the 
expropriation of any land when 'he is satisfied that it is necessary or eltpedient for any 
public purpose.' Yet despite the developments in the scope of judicial review, when 
the issue of the AO came before it, the Court would refuse to examine the extent of 
the Minister's discretion in a manner consistent with its holding in Kardosh. Instead, 
the Court issued opinions in which it limited the scope of its review to matters of 
strict illegality or patently extraneous considerations. 

18 F.H. 16/61, Registrar of Companies v. Kardosh, 16(2) P.O. 1209; translated in 4 
Selected Judgments of the Supreme Court oflsrae1 (1961-62) 32 (Cohen J. and Olshan J. 
dissenting). 
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An example of the inconsistency in the norms of judicial review employed by 
the Court in the period following Koi-Ha 'am is the decision in Committee for the 
Defense of Expropriated Land in Nazareth v. Mint.ster ofFinance.l9 In this case from 
the mid-1950s, the petitioners, an organization oif Israeli Arabs residing in the city 
of Nazareth, cbaUenged the discretion of the Minister of Finance to expropriate a 
particular spot situated on the highest hill of the city. The expropriation order was 
issued so that a government center in the Galilee could be constructed on the site. 
Referring to the wording of Section 3 oftheAO, the Court contended that discretion 
to choose which land to expropriate was conferred absolutely on the Minister of 
Finance and hence his policy considerations were immune from judicial review. 
Unless the petitioners could prove that the decision to expropriate a particular plot 
of land was tailnted by bias, conflict of interest or any other similarly extraneous 
consideration. the Court would not intervene. 

Judicial self-restraint coupled with formalistic reasoning characterized also the 
decisions in Kolma.s v. Local City and Planning Commission of Tel Aviv-Jaffa and. 
Avivim Ltd v. Minister of Finance. In Kalma.s, the petitioner challenged the necessity 
of the expropriation in light of a four-year delay in implementing the public purpose. 
20 In Avivim, at issue was whether the Minister of Finance was obligated to disclose 
to the landowner the specific public use for which the land was designated.21 As. 
mentioned in Chapter I, the AO does not indicate whether a delay in implementing 
the public pwpose should be considered a de facto abandonment of the need for the 
expropriation, nor does it require the Minister to reveal the public purpose for which 
the land is taken and to conduct a hearing process. The cases thus called for an activist 
interpretation tlitat would limit the state's power to expropriate land in the name 
of the unwritten democratic value of property rights. Although as regards freedom 
of speech, freedom of association and other non-property civil rights, the Supreme 
Court in the post-Koi-Ha 'am period managed to integrate unwritten liberal principles 
into the legal system, in Kalma.s and Avivim it saw an obstacle for doing do in the 
wording of the AO. Employing an extremely nanrow reading of the text, the Court 
held that, since the AO does not contain explicit provisions which set a time frame for 
implementation of the public purpose and obligate the Minister to reveal the specific 
public purpose and grant owners right to a hearing, the expropriation orders at issue 
should be held valid 

Formalist reasoning also characteriz.ed the Court's handling of claims against 
changes in the public use of the expropriated land. As recalled, the AO does limit the 
acts taken by the authority in the post-expropriation period and does not recognize the 
right of the owner to restitution upon changes in the public use designation. ln Ge 'u/at 
Hakrach v. Minister of Finance, the land at issue was expropriated for the purpose of 
constructing a road and building facilities for an army base.22 It turned out that the road 

19 H.C. 30/55, Committee for the Defense of Expropriated Land in Nazareth v. Minister 
of Finance, 9(2) P.D. 1261. 

20 H. C. 75/57, Kaln1as v. Local City Building and Planning Commission Tel Aviv-Jaffa, 
I I  P.D. 1601. 

21 F.H. 29/69, Avivim Ltd v. Minister of Finance, 24(2) P.D. 397. 

22 H. C. 221n2, Ge 'ulat Hakrach Ltd v. Mmister of Finance, 26 P .D. 155. 
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was narrower than originally planned and the property owners appealed to get back the 
unused land. A similar claim arose in Bonin v. Minister of Finance.23 In Bonin the 
petitioner's land, located in the Talpiyot neighborhood of Jerusalem, was expropriated 
in 1960 for use as a military base. At the time, Talpiyot was on the border with Jordan. 
After the Six-Day War (1967) and the annexation of East Jerusalem, the israeli army 
closed the base. In 1971, the owner learned from a newspaper article that the state 
planned to develop a residential neighborhood on the land. The owner, who bad not 
received compensation when his land was expropriated in 1960,24 filed a petition with 
the Court, claiming that the state could not change the public use designation of the 
expropriated land, and if it wished to do so it should re-expropriate the land and pay 
compensation according to the current market value of the land (which was much 
higher in 1971 than in 1960}. 

The Supreme Court dismissed both petitions. It held that since the AO did not 
require the acquiring authority to return land upon changes in land use designation, 
it was not within the authority of the Court to intervene in the expropriation, even if 
justice might require doing so. 

The 1960s and early 1970s thus saw a continuity of the discrepancy in the judicial 
treatment of civil liberties and property rights. However, while in the early years, 
the Court's refusal to review the reasonableness of expropriation orders related to 
a political and philosophical disinclination to develop a substantive concept of the 
rule of law, this was not the case with regard to the judicial deference in the land 
expropriation case law of the second decade. The Court of the 1960s bad gradually 
gained prestige and authority within 1sra.el's system of government. Accordingly, 
its strengthened institutional status enabled it to shift its role from guarantor of 
strict legality to arbiter of the normative content of Israeli democracy. As part of 
this process, the Court expanded the scope of its review over the content of policies 
and decisions adopted by the executive. Furthermore, the gradual change in the 
perception of the judiciary's role as a constitutional decision-maker was reflected 
also in the mode oflegal re-asoning. In the non-property adjudication of the 1960s and 
early 1970s, the Court consciously resorted to external (extra-normative) principles 
of israeli democracy such as those appearing in the Declaration of Independence in 
order to narrow the actual application of the infringing legislation. These changes did 
not reach the field of land expropriation. The Court based its reasoning on a literal 
reading of the law, the Declaration oflndependence was never mentioned in the land 
expropriation case law of the period, and in terms of doctrines of judicial review, the 
Court failed to create substantive standards for limitations of expropriation powers. 
As will be analyzed below, the gap in the treatment of private property and non
property civil rights widened in the 1980s in consequence of the process by which 
the Supreme Court redefined its constitutional role in Israeli society. 

23 H. C. 282f71, Ban in v. Minister of Finance, 25(2) P.D. 466. 
24 The owner refused to accept the below-market compensation offered him by the state, 

because to do so would have required him to waive any claim to further compensation. 
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Widening tbe Gap in an Age of Judicial Activism: Tbe Late-1970s and 1980s 

The Changing Role of the Supreme Court 

The trend of expanding judicial review beyond the letter of the law reached a peak in 
the late 1970s and 1980s. As mentioned, the literature commonJy treats the 1980s as 
a turning-point which distinguishes between the 'old Court' and the 'new Court.' This 
periodization scheme rests on an observation about the occurrence of two interrelated 
processes which are viewed as characteristic of the rights discourse of the 1980s: the 
decline of formalism and the rise of judicial activism (Mautner 1993). 

The opinions of the High Court in the 1980s reveal a striking decline in the status 
of the traditional formalistic ideology and a corresponding (and important) change 
in the style of reasoning. Karl Llewellyn bas distinguished two styles of judicial 
reasoning: 'grand style' and 'formal style' (Llewellyn 1960, 35-41).25 Opinions 
leaning toward 'grand style' articulate both legal and non-legal arguments to explain 
and to justify the decision. They are a product of a legal ideology that emphasizes 
the normative dimension and moral consequences of law. Opinions leaning toward 
'formal style,' on the other hand, present the outcome as following ineluctably or 
mechanically from pre-existing rules. Such reasoning is used by a judiciary that sees 
its function as one of finding the sole 'correct' answer to the legal problem at hand. 
Israel's rights jurisprudence of the 1980s was written largely in grand style. The 
decisions of the Supreme Court became much longer and more elaborate, and terms 
such as 'values of the legal SYStem' and 'the foundational principles of Israeli law' 
appeared time and again in the Court's rulings. The Court also tended to invoke to 
a greater extent the 'interests balancing' mode of reasoning that originated in Koi
Ha'am. 

The use of the 'grand style' in the rights jurisprudence of the l 980s signified a 
shift in the Court's perception of its function and duty in Israeli society. From an 
institution that was guided by formalistic ideology which confined the role of the 
judiciary to dispute adjudication, Israel's Supreme Court moved in the 1'980s to a 
new conception. The Court of the 1980s manifestly regarded itself as an actor in the 
realm hitherto reserved onJy for the legislative bench, namely, the determination of 
the normative content of the law as opposed to its mere application. 

Alongside the changes in the style of reasoning, there was a shift to judicial 
activism. The 1980s saw a revision ofthe rules concerning access to the High Court. 
In the early years, the High Court held to the concepts of standing and justiciability 
so as to keep itself within the safe boundaries of an institution whose main function 
was to decide controversies between individuals and the state, rather than issues 
reflecting clashes of interests between opposing sectors in society.26 These principles 

25 The tenn 'formal style' can be used interchangeably with the term 'formalistic style' 
used in the first part of the chapter. 

26 Under the narrow concept of justiciability, the Court decided that petitions involving 
issues of foreign policy, military actions or other questions concerning sensitiv·e political 
issues were 'unsuitable' for judicial determination and therefore non-justiciable. Under the 
narrow concept of standing, the petitioner had to show direct and substantial interest ·in the state 
action at stake. The Court held that a mere infringement upon religious feelings or ideological 
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were sharply reversed in Ressler v. Minister of Defense. Concerning the question 
of whether the deferraJ of military service of rabbinical students was suitable for 
judicial review, Justice Aharon Barak held that: 

Any [human] action is susceptible to determination by a legal norm, and there is no action 
regarding which there is no legal norm determining it. There is no ·Jegal vacuum' in 
which actions are taken without the Jaw having anything to say about them. The Jaw 
encompasses any action ... The fact that an issue is 'strictly political' does not change the 
fact that such an issue is also 'a legal issue. on 

The Court's activism opened the door for interest groups as well as for politicians 
to resort to litigation as a vehicle for initiating social and political reform. But 
activism was also evident in the scope of judicial review. The Court of the late 1970s 
and 1980s replaced the old methodology of strict formal analysis of the legality 
of the relevant governmental decisions in favor of supervision of the content of 
administrative decisions. It imposed new requirements on administrative organs 
such as the duty of reasonableness, rationality of the decision-making process and 
proportionality, aJI of which were now elements that the Court took into account 
when reviewing the legality of an alleged infringement of rights by administrative fiat 
(Dotan 2002; Zamir 1996). Judicial review coupled with judicial activism resulted 
in decisions that expanded the protection given to civil liberties in lsra.el. During the 
1980s, the Court virtually eliminated theater censorship and reduced the impact of 
fiJm censorship (Markoe 2000).28 It prohibited gender discrimination and ordered 
the inclusion of women in religious councils and in the body that elected the Chief 
Rabbi ofTei-Aviv.29 The Supreme Court also overturned the decision of the Central 
Elections Committee barring both Meir Kahane's racist party and a pro-Palestinian 
party from running in the 1984 parliamentary elections.30 It recognized the freedom 
of demonstration (Kretzmer 1984)-11 and expanded the protection of freedom of the 

convictions of the petitioner was unlikely to satisfy this requirement. Moreover, even when the 
petitioner could show that the state action caused them some material damage, they were 
Likely to be denied standing if the same action caused similar harm to a large group of people 
or to the whole sector of which they formed a pan. This narrow concept allowed the Court to 
refrain from interfering in sensitive political issues in the areas of religion and state and law
enforcement with respect to high-ranking political figures. One important implication of this 
policy was that it significantly reduced the ability of political parties, interest groups and other 
organized litigators to use the Court as an arena 10 promote their political agendas (Shetreet 
1996). 

27 H.C. 910/86, Ressler v. Minister of Defense 42(2) P.O. 441, 447. 
28 H.C. 14186, 1Aor et a/. v. Films and Plays Censorship Board, 41(1) P.O. 421; H.C. 

806188, Universal City Studios Inc. v. Films and Plays Censorship Board, 43(2) P.O. 22. 
29 H.C. 153/87, Shakdiel v. Mmister of Religious Affairs, 42(2) P.O. 221; H.C. 953/87, 

Poraz v. M1micipa/ity ofTel Aviv-Jaffa, 42(2) P.O. 309. 
30 EA. 2184, Neiman v. Chairman of tile Central Elections Committee for the Tenth 

Knesset, 39(2) P.D. 225; EA. 1/88, Neiman v. Chairman of tile Cencral Elections Ccmmittee 
to the Twelfth Knesset, 42(4) P.O. 177. 

31 H. C. 148/79, Sa'ar v. Ministeroflnteriorand the Police, 34{2) P.O. 169; H.C. 153/83, 
Levi v. Sawhem District Police Commander, 38(2) P.O. 393; translated in 7 Selected Judgments 
of the Supreme Court oflsrael (1983-87) 109. 
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press to allow the appearance of politicians who supported the Palestine Liberation 
Organizationn and ultra-nationalist Jewish extremists on national televisionY 

An additional innovation of the 1980s was the willingness of the Court to employ 
its new substantive standards of review to d.ecisions of the security apparatus. In the 
first four decades, the Court bad refrained from reviewing administrative discretion 
in security matters. This now changed (Bracha 1991; Bracha 2003; Hofnung 1996). 
In the 1989 landmark decision Schnitzer v. Chief Military Censor, the Court set 
aside a decision of the military censor to suppress an article criticizing the Mossad 
(Israel's secret service), on the grounds that the censor had failed to show a realistic 
likelihood of serious injury to national security.34 These developments led scholars 
to view the body of pro-civil rights rulings of the High Court as Israel's 'judicial bill 
of rights' (Barak-Erez 1995). Others saw in the Court's rigorous protection of civil 
rights a basis for comparison between American and lsraeli constitutionaliism (Burt 
1989; Jacobsohn 1993). 

The expanding involvement of the High Court in political life came as a result 
of major changes that took place i.n Israeli society and politics up to the 1980s. As 
Prof. Menacbem Mautner observed, the rise of individualism as a social ideology, 
the appearance of Jewish radical groups, the change in the orientation of the legal 
profession-away from the English model and toward American law, and the 
growing institutional legitimacy of the Supreme Court1s-all these factors combined 
to encourage the judiciary to redefine its role as a participant in the making of the 
law, in partnership with the legislature (Mautner 1993, 1 1 9-54). Yet similar to what 
occurred in the decade that followed Koi-Ha 'am, the Court's changing perception 
of its role did not affect its holdings in Land expropriation cases. As the following 
discussion shows, in sharp contrast to the transformations that occurred in the realm 
of non-property civil rights in the 1980s, in expropriation cases we encounter the 
'old Court' with the characteristic features of deference to executive discretion and 
Literal and technical interpretation of statutory language. 

And while this policy of deference and restrained review was de rigueur in the 
formative period and to a lesser extent in 1960s, by the 1980s it seemed tnoroughly 
outmoded 

Continuing Trends of Judicial Restraint in Expropriation Cases 

Rarely does one find a remark by a Supreme Court Justice that suggests in advance 
that the petitioner's call for judicial review is pointless. '[T]his is yet another attempt 
following many previous barren attempts,' wrote Justice Berenson in the 1974 case 
of Spolansk:y v. Minister of Finance, 'to set aside a decision of the Minister ofFi.nance 

32 H.C. 243/82, Zichrony v. Israel Broadcasting Amhority, 37(1) P.O. 757. 
33 H.C. 399/85, Kahane v. Israel Broadcasting Authority, 4 I (3) P.D. 255. 
34 H. C. 680/88, Sclmitzer v. The Chief Military Censor, 42(4) P.O. 617; translated in 9 

Selected Judgments of the Supreme Court of Israel (1977-90) 77. 
35 By lhe end of the 1980s, lhe Court was trusted by at least 75 per cent of the public and 

was ranked second after the Israel Defense forces (TDF), wbich bad a public trust rate of90 per 
cent (Barzilai et aL 1994 ). 
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to expropriate land for public use by virtue ofthe AO. '36 lt is noteworthy indeed that 
up until Spolansky and after more than three decad.es of adjudication, the Supreme 
Court bad never invalidated an expropriation order issued pursuant to the AO. And 

yet it is possible to sense the influence of powerful extra-doctri.nal factors between 
the lines. Justice Berenson's comment can be read as suggesting that no matter how 
solid the formal legal arguments of the petitioner, the Court must uphold the long
standing doctrine of deference and self-restraint in expropriation cases. 

In Spolansky, the petitioner's land in southern Jerusalem was originally taken 
for the purpose of building a new subdivision composed of 5,000 housing units for 
immigrants, low-income families and young couples. After the land had been taken, 

the landowner discovered that although the majority of her Land was indeed intended 
for low-income housing units, a small part of it was designated for construction 
of single-family units intended for wealthy immigrants and foreign investors. ln 
her petition, the landowner asked the Supreme Court to set aside the expropriation 

with respect to the land on which the luxury units were to be built Housing for 
wealthy immigrants and foreign investors, she contended. deviated from the original 

purpose for which the land was expropriated and could not be deemed a permissible 
public purpose justifying expropriation. A similar claim arose in 1986 case of A ton 
v. Minister of FinanceY In A ton, the intended use of the expropriated land was 
changed from construction the Jewish neighborhood of East Talpiyot to the planting 
of a forest. 

While the owners in Spolansky and Aton could have expected the Court of 
the 1980s, which bad succeeded in creating an unwritten judicial bill of rights, to 
reach beyond the letter of the law to its underlying premises and to find protection 
for property rights in the liberal vision of Israeli democracy, this apparently did 
not happen. The Supreme Court refused to interfere in the Minister's redefinition 
of public use and to grant the landowners recourse. Ln rejecting the petitions, the 
Court appHed again the old formalist reasoning that viewed the language of AO as 
determinant in granting the Minister absolute freedom and narrowing the scope of 

judicial review. The Court in Spolanslo.y also dismissed the landowner's request to 
block the expropriation of her land. ln her petition, the landowner expressed her own 
willingness to develop the site herself and to construct the luxury accommodation 
(which was the stated public purpose of the expropriation). However, the Court 
accepted the authorities' claim that granting the landowner the right to develop her 
Land could slow down the process of building 5,000 housing units on a large number 
of plots. The landowners' attempt to block the expropriation on the basis of their 
willingness to execute the proposed public purpose was also rejected in the 1982 

case of Lubianker v. Minister of Finance, which will be further discussed in Chapter 
7 below.38 

The muted and deferential tone of the Supreme Court was evident in the judicial 
handling of challenges to the no-compensation rule, as well. Just as the judicial bill 

14. 

36 H.C. 147n4, Spo/ansky v. Minister of Finance, 29(1) P.O. 421, 429. 
37 H.C. 704/85, A ton v. Minister of Finance, Takdin Supreme Court Precedents 1986(3) 

38 H.C. 307/82, Lubianker v. Minister of Finance, 37(2) P.O. 141. 
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of rights may be traced to Koi-Ha'am, the landmark decision that advatilced civil 
liberties jurisprudence in Israel, so the disfavored status of land ownership when it 
carne to the right of full compensation for expropriated property may be traced to 
a single case dating from 1979, Feitzer v. Ramal Gan Local Planning and Building 
Commission.39 In Feitzer, the owners' six parcels of land were expropriated in their 
entirety for a schooL The planning commission offered to pay the landowners cash 
compensation of60 percent of the value of the land, which was located in a wealthy 
residential area of the city of Ramat Gao. The rationale invoked by the planning 
commission to justify the lower amount of compensation was that the Planning Law 
of 1965 permitted the taking of up to 40 percent of a plot without compensation for 
educational buildings. 

Until Feitzer, the Court displayed great deference to authorities' decisions to 
utilize the no-compensation rule while invoking a justification known as betterment 
rationale. According to this justification, landowners benefit from the execution of 
development plans associated with land expropriation. The betterment that landowners 
enjoy is not a result of their own effort and thus it is justifiable to require them to 
hand over some of the benefit by dedicating part of their land for public use without 
monetary compensation.40 The betterment rationale by its nature calls for a precise 
calculation of the benefits received by each individual plot and the burden imposed 
on the landowner. Yet the Supreme Court treated it as an abstract idea and not as a 
matter of fact. In none of the cases of uncompensated expropriation did the Court 
examine the relative value of the land taken and of the benefits provided (Lewinsohn
Zamir 1994, 67). Moreover, even in cases in which the public use adversely affected 

the value of the remainder, the Court enforced the no-compensation rule as a matter 
of course.•• 

In Feitzer, the Court had the opportunity to reconsider its policy in deferring 
the authorities' decision to make maximum use of the no-compensation rule. 
According to the betterment rationale, the benefit derived by the landowners from 
the execution of the development plans may stand as compensation for the taking. 
But the circumstances in Feitzer were extreme, as the landowners' property was 
expropriated in its entirety. In such a case, clearly, a betterment rationale ,could not 
justify an uncompensated taking. The landowners in Feitzer argued that when the 
entire plot is taken, the authority cannot apply the no-compensation rule since the 
landowners had been left with no property to which betterment could attach. They 

39 CA. 377n9, Feitzer v. Ramat Gan Local Planning and Building Commission, 35(3) P.O. 
645. 

40 C.A. 676175, Estate of Fred Kilayatt v. Haifa Local Planning and Building Commission, 
31(3) P.D. 785; CA. (TA.) 216/48, Parries Yanay Co. v. Municipality of Ramal Gan, 6 P.M. 
(District Coun's Reports) 380. 

41 In H.C. 43n9, Goldenberg v. Local Planning and Building CQmmission Tel-Aviv 
District, 33 (3) P.O. 122, a private passage between two buildings was expropriated for a public 
road. The owners submitted that they did not receive any benefit from the improvement since the 
passage was available for their private use even before the expropriation and that its conversion 
into a public road caused increased levels of noise and pollution. The Court nevertheless 
approved the application of no-compensation rule. 
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called on the Court to close the gap between theory and practice and limit the no
compensation rule to actual circumstances of betterment to the remaining !Property. 

The Court rejected the landowners' argument. While acknowledging that the 
landowners could not reap any benefit from the expropriation under the betterment 
rationale, the Court offered an alternative rationale for the no-comjpensation 
rule-the tax rationale, that is, that expropriation without compensation should be 
viewed as a form of general property tax. '[S]imilarly to traditional property taxes 
which require landowners to allocate betterment tax from the profit they gained on 
selling their property,' the Court held, 'the fsraeli lawmaker required landowners 
to contribute 25 percent or 40 percent of their land for public improvement.· This 
reasoning, as Prof. Lewinsobn-Zamir and others have shown, leads to unjust results. 
Viewing expropriation without compensation as a kind of property tax aggravates 
the burden imposed on landowners. On the one hand, the tax rationale allows local 
authori6es to take ;the maximum permjtted 40 percent of any plot of land, without 
assessing the economic impact on the remaining 60 percent. On the other hand, 
the rationale justifies ignoring the connec6on between the burden imposed on the 
landowner and their share in creating the particular expenditure. By adopting a tax 
rationale, the Court in Feitzer rejected the type of nexus and proportionality tests 
developed by American courts, the purpose of which is to prevent the shifting of 
a disproportionate share of the cost of local public projects to an arbitrarily chosen 
subset of local resi:dents.42 The landowners in Feitzer were singled out to bear the 
burden of financing a school although they received no betterment from the public 
improvement and they did not generate the need for it (Alterman 1985, 220-25; 
Lewinsobn-Zamir 1994, 67-72). 43 

This harsh and morally troubling result remained the law for over two decades, 
un61 it was overturned in 2001.44 For present purposes, the important point is that 
the judicial deference of the Feitzer Court stood at odds with the concurremt judicial 
activism in other areas, notably civil liberties. Even a superficial reading of the 
opinion reveals that the Feitzer Court had retreated from the grand style. The Court 
(per Justice Landaru) pursued a highly legalistic analysis of subtle changes in the 
language of various statutes. Justice Landau failed to discuss the reasons for the 
authority's decisiom to deduct 40 percent of the compensation payments and failed 
to consider whether a dismissal of the petition might have an impact on society. 
fnstead, he spoke of a 'correct interpretation' and of an 'inevitable conclusion.' The 
impression that one gets from reading the opinion is one of linguistic and technical 

42 See Chapter I above. 
43 As a practical remedy, !he Court in Feitzer, per Justice Barak, suggested that !he 

landowners could receive ex gratia compensation by virtue of Section 190(aX2) of the Planning 
Law. This section gives !he Minister of !he Interior aulhority to instruct !he Local Planning 
Commission to pay compensation when, in his judgment, undue hardship has been caused to 
!he landowner. The Minister of !he Interior refused, however, to grant !he landowners such 
relief. After anolher appeal to !he High Court of Justice in 1986, the Court ordered tbe Minister 
to consider compensation for the petitioners favorably. H. C. 839/86, Heirs of Edith Feitzer v. 
Minister of Interior, 42(2) P.D. 157. 

44 See Chapter 9 below. 
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arguments winning out over moral values and a commitment to protect property 

rights. 
The Feitzer case is the last to be discussed in this chapter concerning the double 

standard in the Court's treatment of civil rights and land ownership rights in the pre

constitutional era .. Situating the Court's record in land expropriation cases within 
the wider context of the developments that occurred in Israeli rights jurisprudence 

during this period, one cannot but reach the conclusion that the Court's patterns of 
behavior cannot be attributable to an overall judicial philosophy of deference. Rather, 

the heightened judicial deference in land expropriation cases should be viewed as 
influenced by the unique status of land ownership rights in Israeli legal culture. In 
the following chapters, I shall explore the extra-legal factors that have shaped the 
disfavored status of private land ownership in Israeli law and have created a culture 
of legitimacy for the extensive use of expropriation powers. 



Chapter 3 

Nation-Building and the Ideology of 

Public Land Ownership 

The preceding discussion demonstrated the disfavored status of private land and 
private land ownership in Israel's rights jurisprudence. Throughout the pre
constitutional era, Israel's Supreme Court treated land expropriation very differently 
from state infringements of other rights. It is now time to seek an explanation for the 
Court's land expropriation record. The present chapter and those that follow are an 
attempt to understand the Court's behavior by situating it within a broader historical, 
cultural and political context. I have chosen to explore three basic components of the 
Israeli setting. In this chapter, I discuss the historical background for the disfavored 
status of private land within Israeli legal culture, and the effects of this attitude on the 
jurisprudence ofland expropriation. In the next chapter, I examine the role played by 
Israel's immigration policy in shaping the doctrine of 'public use.' Chapters 5, 6 and 
7 focus on the implications of the Arab-Israeli land conflict for land expropriation 
adjudication in the Jewish sector. 

The current status of private land ownership within Israeli legal culture can 

be traced to the pre-state process and ideology of nation-building. The leaders of 
the Zionist movement saw in private property an invalid nation-building strategy 
and favored instead the land regime of public ownership. In the pre-state period, 
the Zionist movement executed its preference for public land ownership through 
the Jewish National Fund (JNF). The JNF remains active as a quasi-governmental 
institution in modem Israel, and it continues to adhere to this ideology of national 
land ownership. Aside from the State oflsrael itself, the JNF is the largest owner of 
cultivated land in the country, and it retains a key role in shaping policies affecting 
aJI public land in Israel. The discussion below will trace the ways by which the JNF 
has imbued the apparatus of the state with its pre-state ideology. This was made 
possible because the JNF's ideologically driven dislike for, and suspicion of, private 
property in favor of public land ownership coincided with the structure of political 
power in the pre-state Jewish community and later in the State oflsrael. Furthermore, 
the JNF initiated an array of symbolic practices by which it succeeded in presenting 
national land ownership as apolitical ideology and in making it a key symbol of 
Jewish national revival and the new Hebrew culture. 

Looking at the continuity between the pre-state and the state periods from a 
sociological point of view, it should not come as a surprise that ideas about land 
ownersrup maintained their long-term influence. While social covenants that bear 
upon matters of technology or intellectual property rights change rapidly, attitudes 
that frame our reference as a society to real estate are much slower to change. The 
argument presented in this chapter suggests that the pre-state experience of acquiring 
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land under the policy of public ownership generated a unique Israeli land regime and 
tradition. The disfavored status of private land in Zionist ideology has contributed 
to the formation oflsrael's existing land tenure, under which 93 percent of the land 
is publicly owned, and this in tum has reinforced a legal culture in which private 
landownership discourse is marginalized. 

The Zionist Settlement Drive and the Establishment of the JNF 

Zion, or Eretz Israel (the Land of Israel), is a central pillar of the Jewish religion 
and of Jewish group identity. As a people without a land for nearly 2000 years, 
Jews strove wherever they were to maintain the sense of vital ties to the Land of 
Israel. They prayed for rain in Eretz Israel during the rain-abundant seasons in the 
countries in which they resided; they celebrated the annual harvest festival (Shavuot) 
according to the seasonal agricultural cycle in Eretz Israel, and studied the body of 
law governing agriculture that applies to Eretz Israel. On a more routine basis, pious 
Jews express three times a day the desire to return to Zion and to rebuild Jerusalem, 
and the daily prayers themselves, no matter where, are always recited facing East
the direction of Jerusalem. These rituals expressed and institutionalized the belief 
that there exists an exceptional relationship between the people of IsraeE, its God 
and its Land: that the Land of Israel is the Promised Land and that the promise 
is irreversible.• If Jews obey God's commandments and maintain a high level of 
morality, they will have the right to expect a messianic Redemption (ge'u/a), which 
is to say, an ending of their exile. Redemption according to the Jewish religion will 

take place in the spiritual realm of life and can occur only in Eretz Israe-l (Davies 
1982). 

Zionism, the movement of national liberation of the Jewish people, built upon 
the age-old theological concept of the Promised Land and the expectations for 
Redemption in the Land of Israel. Yet modem Zionism differed from the vision of 
religious Judaism. Zionism did not accept, but in fact reacted against, the conception 
of the Jewish commitment to live in the Land oflsrael solely (or at least primarily) 
in religious, Messianic terms. Zionism meant a renaissance: a reconstruction of the 
Jewish people and of the Jewish person. The traditional vision of the link between 
the Jewish people and the Land of Israel was reconstructed to mean the· building 
in Eretz Israel of a new society around the themes of social equality and an actual, 
physical connection to the soil (Laqueur 1972; Lucas 1975). 

Modem Jewish settlement in Palestine began with the consolidation of the 
Lovers of Zion (Hovevi Zion), a name given to the dozens of groups in Russia and 
Romania, and later in Western Europe that began arriving in Palestine at the end of the 
nineteenth century (1882). Upon their arrival, the settlers realized that the common 
perception of the 'Promised Land' as empty of any people and waiting for over 2000 
years for Zionist Jews to redeem it was not at all compatible with reality (Avneri 
1984, 61; Gerner 1991, 13-18). In the territory that would later become known as 

Genesis, the first book in tbe Bible, states that 'the Lord made a covenant with Abram, 
saying, Unto your seed bave I g.iven tbis land'(Gen. 15: 17). 
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Palestine, there were close to 500,000 inhabitants of whom only 7 percent were 
Jewish (McCarthy 1990, 1-24). Facing this reality, Zionism developed the ideology 
and practice of achieving Jewish sovereignty in Palestine by acquiring and settling 
the land, 'dunam by dunam' (Horowitz and Lissak 1978, 49-52; Kimmerling 1983, 
1-30, I 06-21 ). The Zionist strategy of a gradual and incremental process of land 
acquisition was pursued under the policy of public land ownership.2 The institution 
that represented and implemented tills policy, converting it into an ideology and 
turning it into a symbol of the new emerging Hebrew culture in Palestine, was the 
JNF. 

The JNF was the executive organ of the Zionist movement for Jewish land 
purchases in Palestine, and it pursued its activities under the principle of the Jewish 
people's common ownership of the land. The JNF was established in 1901 when 
the Fifth Zionjst Congress accepted the proposal of Zvi Hermann Schapira of 
Heidelberg ( 1840-98), a rabbi and professor of mathematics, to institute a fund to 
acquire • Jewish territory' (Hurwitz 1932; Klausner 1966). Schapira suggested that 
the money for acquiring the Jewish territory would come from world Jewry, and 
that the fund would be characterized by two qualities: it was to be perpetual, and the 
land acquired had to be forever the common and inalienable property of the Jewish 
people. It should not be sold to individuals but rather leased for renewable periods of 
no more than 49 years to those who were willing to work it.3 

These two qualities of the Fund constituted and manifested Links between 
modem Zionism and traditional Jewish values (Berlin 1932, 8). The principle of land 
inalienability implemented the biblical notion of the Land oflsrael as divine property 
that 'shall not be sold for ever, for the land is Mine' (Lev. 25:23). The other aspect 
of the principle of land inalienability was the 49-year lease, which corresponded to 
the Biblical jubilee law, according to which all lands are redeemed every fiftieth year 
and restored to their original owners at no cost (Lev. 25: 14-17). The idea of viewing 
the entire Jewish people as owners of the land also gave modern meaning to the 
ancient belief that every Jew has a portion in Eretz Israel. Finally, even the very act 
of collecting donations to form the Fund's capital rested upon a well-based tradition 
of monetary support from Diaspora Jews to the Jewish community in Eretz Israel.4 

Schapira presented his proposal as early as in the First Zionist Congress which 
took place in 1897. However, because of legal and organjzational difficulties, it was 

2 The first wave of modem Jewish immigration to Palestine ( 1882-1903) favored private 

ownership ofland. But starting with following waves of immigration, attitudes favoring public 
ownership became most dominant (Shafir 1993). 

3 The Hebrew name of the Jewish National Fund, Keren Kayemet Le 'israel, emphasizes 
the quality of the fund as inexhaustible. The name derives from the Talmudic dictum about 
good deeds 'the fruits of which man enjoys in this world, while the capital abides [keren 
kayemetJ for him in the world to come' (Mishnah Pe'ah I, I). 

4 Monetary support of Diaspora Jews for the Jews of Eretz Israel was a tradition 
originating as early as the time of the Second Temple. Beginning in the seventeenth century, 
the system of support was institutionalized into wha.t came to be known as the chalulwh 
(apportioning) system. This system was based on the organization of the Jewish community in 
Palestine into groups, with each group receiving financial support as a matter of charity from 
its community of origin. 
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not until the Fifth Zionist Congress in 1901 that the delegates voted unanimously to 
establish the Fumd. The JNF was incorporated in England in 1907 as a limited Liability 
company with the authority to buy-but not to sell-land in Palestine and to finance 
Jewish settlement of the Land it acquired. Control of the JNF was permanently vested 

in the members of the Action Committee of the Zionist Organization. 
From the outset, the JNF's principle of national land gained wide support among 

the rank and file of the Zionist movement Alongside the appeal to Jewish religion 
on the one hand, and to Labour Zionism revolutionary aspirations on the other 
band, the policy of public land ownership was essentially favored as a practical 
means by which to advance the objective of settling Palestine and achieving Jewish 
sovereignty. 

The Alleged llls of Private Land Ownership 

A central concern underlying the rejection of private property as a strategy for nation
building was its connection to land speculation and the rise in land prices. The economy 
of Palestine had two characteristics that favored land speculation. It was a pre
industrialized country in which land could be purcfuased relatively cheaply and, given 
an increase in immigration, resold at a profit; and in the period beginning in the mid-
1920s there were no alternative investment opportumities in the Palestinian economy for 
the Jewish capital which flowed into the country (Granott 1936; Kimmerling 1983). 

Zionism struggled against Land speculation since it was destructive to its goal of 
buying as mucb land as possible for Jewish settlement. The only method to acquire 
Land in Eretz l'srael was through purchases from Arab landowners on the open 
market. Zionism regarded national Land ownership a more efficient strategy than 
private property for gaining ownership of large tracts of land and maintaining them 
under Jewish ownership. The prices of land in Palestine were high for the Jewish 
immigrant-settlers, both because the land was already settled and because the wide 
range of territorial ownership patterns under Ottoman land law made transfer of 
ownership difficult.s Furthermore, given the status ofland as the central resource in 
the conflict between Arabs and Jews, there was also a political price that needed to 
be added to the land's value in order to persuade the Arabs to seU their land to Jews. 
The phenomenon of land speculation by Jews did not make this cheaper, nor did it 
help make the supply of Arab land greater. Zionist leaders feared that because of 
competition among Jews over !.and, Arabs would receive the impression that 'Jews 
can buy everything' and that indeed everything would be bought by Jews if the 
Arabs did not resist. Land speculation thus had two negative effects: it caused a rise 

5 The two main patterns of land tenure in Palestine had very different degrees of 

fluidity. The most common form was collective village ownership, mushoo. Mushoo land 
was very difficult or often impossible to sell. The other major form of land tenure in Ottoman 
Palestine was private ownership of large estates. Large estates were owned either by local 
estate owners or by absentee (i.e. foreign) effendis. If they contained arable land, large estates 
were cultivated by sharecroppers, tenants, or secondary tenants (Kimmerling 1983, 31-38; 

Stein 1984, 65-H). 
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in land prices and at the same time, it increased the reluctance of Arabs tO> sell their 
land (Kimmerling 1983, 69). 

The policy of public land ownership was intended to prevent or at least control 
speculators by keeping the responsibiJjty for aU Jewish land purchases in Palestine 
in the hands of the JNF. The idea was that by putting as much land as possible 
under national owmership, the land would cease being a marketable commodity to 
be bought and sold at will. In addition, the JNF as a major buyer had the advantage 
of being able to buy large tracts of land that were mostly uncultivated and therefore 
relatively inexpensive, and it would also be in a favorable position to influence land 
prices (Bohm 1932, 25-26; Metzer 1979). 

Another important concern which fueled ilhe dislike of private land ownership 
was the fear of resale of land to Arabs. Given tine escalating real estate prices, Zionist 
leaders feared that individua.l Jewish landowners, lacking Zionist zeal, might be 
tempted to resell their land for profit Public ownership and Land inalienability, so 
it was argued, averted this danger and freed Jewish ownership of land from the 
potential impact of individual caprice. 

Private land ownership was also frowned upon for reasons of social ideology. 
Zionist ideology drew its inspiration as much from the egalitarian doctrines heralded 
by the French revolution and European socialism as from the ancient call of the 
prophets of Israel (Avineri 1981, 88-100; Frankel 1981). Theodore Herzl, the father 
of poJjtical Zionism, in his book Altneuland (Old-New Land) (1902) depicted the 
new Jewish society as founded for the most part on cooperatives, with the most 
modern labor legislation, including a seven-hour work day. For him and for other 
Zionist thinkers who sought to link classical economic theory with socialist thought, 
pubJjc land ownership and the holding of large tracks of land by the JNF were 
an appealing means of preventing the formation of large private estates and the 
consequent introouction of the social ills of exploitation of human labor and the 
creation of a land-starved agricultural workforce.6 The control of the JNF over its 
land would enable it to allocate to fanners only as much land as they could cultivate 
themselves without the need to resort to hired labor (Rudensky 1932). Furthermore, 
public land ownership also corresponded to the Zionist endeavor to promote social 
equality through land reform. Central leaders within the Zionist movement echoed 
the social justice ideology of the American land reformer Henry George ( 1839-97), 
who in his book Progress and Poverty ( 1879) caiied for the abolition of private land 
ownership as a cure for economic privation.' 

6 'History has shown how grave are the evils arising from private ownership of land,' 
wrote AdolfBohm, a General Zionist, in one of the informative pamphlets issued by the Head 
Office of the JNF in 1932. 'First there are those of political nature. The decline of whole 
empires such as Roman, bas been attributed to the system of large landed estates (latifundia). 
This leads to the substitution of badly paid day laborers for independent peasants; the latter 
then flock to the cities and it follows that where large estates are the rule, neglect of the soil 
inevitably results' (Bohm 1932, II). 

7 Already in Alteuland (1902) Theodore Herzl supported his utopian socialism by 
citing Henry George·'s land-poverty nexus. Later on, Franz Oppenheimer (1864-1943), an 
economist and sociologist, published a book, Collective Ownership and Private Ownership 
of Land (1914), in which be relied on George's ideas to support the concept of cooperative 
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Fina!Jy, another important category of reasons for advocating collective land 
ownership originated in the goal of transforming as many Jews as possible into 
farmers. The emphasis of Zionism upon agricultural settlement derived from two 
sources. One was the important role of agriculture as a means by which to increase 
the area under Jewish ownership. Given the fact that the territory in Palestine was 
occupied by close to half a million Arabs, the Zionist movement sought a cheap and 
fast way to expand Jewish presence. Agriculture was considered the most efficient 
way of establishing an extended Jewish territorial basis in Palestine, since it required 
less investment in physical and human capital and a shorter turnaround period than 
manufacturing. Agricultural settlements also provided an economic framework to 
absorb a Large mtlux of Jewish immigrants who were expected to arrive in Palestine 
(Metzer 1978). 

The other group of arguments that tilted the balance toward agricultural settlement 
over urban life reflected the revolutionary ideology of the Labour leadership 
within the Zionist movement. Zionism's revolutionary state-building philosophy 
envisioned not only the establishment of a sovereign Jewish state, but also the 
creation of a 'new Jew' who would be the antithesis of the Diaspora Jew. Zionism 
called for transformation of the Jews from peddlers, beggars, yeshiva students and 
minor craftsmen into a nation of hardy laborers. In 1925, only about 4 percent 
of the European Jewish workforce was engaged in agricultural activity. Zionism 
strove to address what it regarded as an unhealthy void in the nation's occupational 
structure (Granott 1956, 19; Kimmerling 1983a). Agriculture therefore was assigned 
an important revolutionary role in Zionist ideology. In the words of a popular song 
of the early settlement era ofthe 1920s, 'we have come to the homeland to build and 
be rebuilt in it.' The new society would be not on my the creation of the 'new Jew,' but 
its creator, as well.8 

Jewish agricultural work and private land ownership were deemed incompatible 
in Zionist thinking (Kimmerling 1983a). First, this was because private capital had, 
to that point, proved unsuccessful in establishing viable agricultural settlements. The 
first moshavot (Jewish agricultural settlements) established between 1882 and 190 l 
by the Lovers of Zion were all a result of private initiatives. The setters bought 
the land with their own funds and needed to sustain themselves until the first crop 
yielded income. However, due to insufficient means and unforeseen difficulties in 
cultivating the land, the first moshavot were soon on the verge of collapse (Bein 
1945, 8-9; Gvati 1985, 8-17; Penslar 1991). Given this early experience, Zionist 
leadership assumed that private capital as a general rule would be attracted to the 

Jewish settlements in Palestine (Bein 1971, 71). George's book was translated into Hebrew 
(with the assistance of the JNF), and was read not only by the dominant socialist sector within 
the Zionist movement but also by middle-class Zionists. 

8 The association between the Jewish return to the Land of Israel and economic 
transformation was well-nigh universal in Zionist ideology, resisted only by Revisionism, 
which glorified the individual entrepreneur and admired the Jew as a pioneer of modem 
capitalism. The Revisionists yearned to reshape Jews politically and militarily, but intended 
to leave their occupational structure intact (Penslar 200 I). 

• 
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city where smaller investments were required than for rural settlement, and where 

the demand for real estate made profitability more likely (Granott 1940, I 0-16). 
Private land ownership and its close connection to large estates and hired work 

also appeared an incorrect strategy for handling the Jewish-Arab conflict over land. 
It was a firm belief among the majority of Zionists that the national character of 
a settlement derives from those who actually till the land, rather than from those 
who merely own it. If we let Arabs work the land of Palestine, the leaders claimed. 
Palestine wiU become Arabized and this in tum will damage the legitimacy of the 
Zionist undertaking.' 

The problem was that Jewish laborers could not compete with the local Arab 
labor force. For one thing, Arab laborers were cheaper. Jewish farmers did not have 
to provide accommodation for Arab workers (who returned at the end of the day to 
their villages). It was also initially believed that Arabs were better skilled and more 
suited to the local conditions than the new immigrants from Europe. In addition. 
hiring Arab workers from villages constituted a sort of insurance against attack from 
these villages and a form of protection against theft. Finally, Arab workers, unlike 
the well-educated Je,vish immigrants, did not 'criticize, demand an 8-hour work day. 
and the right to strike' (Shafir 1989).10 

While the above-mentioned considerations underlined the primacy of public land! 
ownership in the Zionist worldview, in reality iJt was not feasible for the Yzshuv 
(the pre-state Jewish community in Palestine) leadership to exclude private capital 
due to the absence of sovereignty. In fact, as the discussion below details, private 
capital made a meaningful contribution to the goal of acquiring ownership of large 
tracts of land in Palestine. Nevertheless, it was the JNF and its ideology of keeping 
the land the common and inalienable property of the Jewish people which became 
a key symbol of the modem Jewish life in Palestine. Private property, despite its 
contribution to the national cause, was frowned upon ideologically. 

9 The Zio:nist Menahem Ussishkin succinctly captured the political importance of 
Jewish labor wbeo be wrote in Our Program (1905): 'The day will come when the oppressedl 
Arab laborer will open his eyes and see before him a flourishing Jewish settlement, with few 
people in iL He will know that his bands and the sweat of his brow created this abundance. 
and he will find the opportunity to stake all the claims on it.' 

10 It was a fundamental principle of the JNF to consider capacity of the soil and intensity 
of cultivation and to allocate land to farmers only according to what they could cultivate Ol'll 
their own with the assistance of their families. So important was this principle, that the JNF 
sought to relaiD the right of reducing the size of plots. even after the land had been settled. 
This in fact occurred in Kfar Mala!, north of Tel-Aviv on the coastal plain. It was settled in 
1913 by 40 families who jointly cultivated 600 acres of grain fields, or 15 acres per family. ll1l 
1934, wbeo the profitable citrus industry was introduced to the area and the wheat fields were 
convened to orange groves, the average plot size was reduced to 5 acres in order to enable the 
number of Jewish fanners to be increased (Gran ott 1940, I I  0). 
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Patterns of Jewish Land Purchase and Settlement in Palestine 1882-1947: 
Actions and Potitics 

The history of Jewish land purchases in Palestine is divided into two distinct periods. 
The first started with the beginning of modem Jewish settlement in Palestine in 1882 
and lasted until the end of World War I, and was characterized by a predominance 
of private entrepreneurship and low-level involvement of public capital. The most 
important land purchaser during this period was Baron Edmond de Rothschild, who 
invested approximately £1.6 mill.ion in Jewish agricultural settlements between 1883 
and 1900 (Giladi and Naor 1982). During the latter part of this period, the JNF was still 
in its early years. Beset by financial difficulties, political concerns and organizational 
problems, it was relatively inactive (Katz 200 I; ShiJony 1990).11 In the second period, 
which ran from 1920 and the establishment of the British civil administration in 
Palestine and lasted until the establishment of the State of Israel in 1948, Jewish land 
purchases were carried out both by the JNF and by private individuals. 

Table 3.1 Jewish Land Pnrchases in Palestine 1882-1947 

Year All Jewish-owned land Of which JNF-owned JNF-owned land as 
(in dunams*) land a proportion of all 

(in dunams) Jewish-owned land 
("�) 

Until 1882 22,000 
1883-90 104,000 
1981-1900 218,000 
1901-14 418,100 16,400 4 
1914-19 No data 25,000 
1920-22 557,000 77,400 13 
1923-27 864,700 196,700 23 
1928-32 1,007,500 296,900 29 
1932-35 1,232,000 371,000 30 
1936-39 1,358,000 478,000 35 

1940-41 I ,43 1 ,000 566,000 39 
1942-45 1,506,000 813,000 54 
1946-47 1,734,000 933,000 54 

• I dunam • 1000 sq . meters = 0.25 acre 
Adapted from: A. Granoll Land Policy in Palestine (1940) 91; B. Kimmerling Zionism and 
Te"itory (1983) 43. 

I I  At first it was believed that the Jews could get a charter for Palestine from the Ottoman 
rulers of the land in exchange for payment of all lhe debts of the Ottoman Empire (which 
totaled about £85 million). Theodore Herzl, the leader of political Zionism, thus favored not 
pursuing land purchases in Palestine in order not to jeopardize the existing political avenues for 
realizing Jewish nationalist goals. When it became clear in 1908 that Zionism could not raise 
the amount required, the voice of the 'practical school' gained dominance, and comsequently 
the JNF began its organizational activities (Duckan-Landau, 1979, 98-171 ). 
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Private enterprise, as Table 3.1 demonstrates, was very productive in expediting 
the process of Jewish land purchases. Of the total area ofland purchased throughout 
the period {1 ,734,000 dunams), private capital contributed to the acquisition of 
801,000 dunams, or about 45 percent of the total. In the years 1923 to 1927, for 
example, there was an average annual land purchase of 61,400 dunams of land, 
to which private capital contributed about 60 percent. The contribution of private 
investors was also evident in the inflow of capital to Palestine during this era. 
Between 1918 and 1937, private foreign capital constituted 70 to 80 percent of all 
foreign capital invested in Palestine (Piessner 1994, 70-77; Ulitzur 1939, 246). 

Yet despite this notable contribution. private enterprise was not looked upon 
favorably by the Zionist leadership. In 1923, Cbaim Arlosoroff, the bead of the 
Political Department of the Jewish Agency, stated that 'From the point of view 
of the Jewish settlement effort, private enterprise has been disappointing all the 
way, in agriculture as weU as in industry' (Arlosoroff 1934, 145). Others, such as 
Arthur Ruppin and Menachem Ussishkin, prominent figures in their own right 
and influential in matters relating to land acquisition, adopted a more pragmatic 
attitude. They realized that the involvement of private capital in the land market was 
necessary, given the limited financial resources of the JNF.12 Nonetheless, they drew 
a distinction between productive and unproductive capital (Ruppin 1926, 195-200). 
Many of the private land purchases were classified as 'unproductive' because in the 
Zionist leadership's eyes they did not advance the goals of enhancing Jewish labor 
and agricultural settlement. 

While private capital (provided primarily by Baron Edmond de Rothschild) set 
the foundation for the first Zionist agricultural settlements, it did not adopt any policy 
with reference to Arab workers.13 The first settlements that were established until the 
outbreak of World War I relied on the local Arab labor force. The most 'Arabized' 
settlements were those of Baron de Rothschild, where the most important agricultural 
activity was viticulture. Though the new agriculture succeeded economically, it was 
labor intensive. The result was that there was a need for a large and cheap seasonal 
workforce. Baron de Rothschild's settlements, notably Zichron Ya'acov (established 
in 1882), soon became, in the words of the Zionist leadership, 'Jewish settlements 
with an Arab majority' (Shafir 1989, 51-2; see also Giladi and Naor 1982). 

12 In fact, the 1920 Zionist Conference in London resolved to reson to private capital 
as a sbon-term practical solution. According to the official resolution of the Conference, it 
was the duty of the JNF to find the means by which 'alongside the capital of the JNF itself, 
private capita.! can also be utilized for the purchase ofland, under conditions which will assure 
subsequent transfer of land so brought into national possession' (Bohm 1932, 93). On the 
schemes and C().{)perative ventlll'e!; that the JNF pursued in this regard, see Tuten (2002). 

13 In addition to Baron Edmond de Rothschild, before the outbreak of World War I, 
private land purchases for agricultural settlement were also pursued by the Palestinian Land 
Development Company (PLDC). The PLDC was set up 1908 for the purpose of facilitating 
Jewish land purchases both for the JNF and also for individual investors (Duckan-Landau 
1979; Katz 1994). 
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After the end of World War I, with the arrival of middle-class Jewish immigrants 
in the Fourth Aliya ( 1924-29) and the Fifth Aliya ( 1929-36),'4 private investment 
gradually came to be concentrated in towns and semi-urban settlements. The areas 
preferred by private investors were the coastal cities of Tel-Aviv and Haifa and their 
peripheries. Furthermore, over 50 percent of tthe private capital that flowed into 
Palestine during this period was invested in urban construction (Kimmerling 1983a, 
28). This pattern of private land purchases, while enabling a massive build-up of new 
urban neighborhoods, stood in contrast to the stated core value of Zionism of making 
the agricultural village the soul of the Jewish national revival. 

Unlike private investors, the JNF directed its land purchase and settlement 
activities in a manner that accorded with the ideological beliefs of many among the 

Zionist movement's socialist leadership. It invested about 70 percent of its resources 
in the purchase of agricultural land and only about 7 percent in urban land (Gracier 
1983; Granott 1940, 98-10 I). The rest of its available resources were dedicated to 
enhancing agricultural activity by making the land ready for agricultural work. The 
JNF typically carried out the essential preliminary reclamation work-draining 
swamps, digging wells, planting groves and orchards-and exempted its leaseholders 
from rental payments for the first five years, or alternatively pegged such payments 
at below-market annual rates of I or 2 percent of the land value (Bohm 1932, 26-
3 1  ). The location of the JNF land purchases also took into account the territorial 
aspirations of Zionism. While private investors avoided purchasing land far from 

areas already inhabited by Jews, the JNF from 1937 onwards made a consistent 
effort to acquire land in the rural areas of the Galilee in the north and the Negev 

Desert in the south, with an eye to influencing the nascent Jewish political entity's 

future territorial boundaries (Avneri 1984, 1 14-62, 180-224; Reichman 1979, 49-78). 
It is also worth noting that the JNF employed only Jews in pursuing the reclamation 
work on its land. According to its charter documents, the JNF was prohibited from 
leasing its land to non-Jews as well as granting non-Jews a right to work its land. The 
status of the JNF as an employer of Jews in blue-collar occupations contributed to its 
prestige and influence among the ranks of the Zionist leadership. 

There were other reasons as well for the Zionist Labour leadership's high esteem 
of the JNF. From the beginning of the 1920s and until the establishment of the State 

oflsrael, the JNF was a dominant factor in the Yishuv, both because it was the largest 
owner of land in Palestine and because land resources were allocated to various 
sectors through the JNF. Of the 272 settlements that were established in Palestine 
between 1882 and 1944 (not all of which survived), 193 were founded on JNF land. 
These settlements typically took the form of a kibbutz (an agricultural collective) 
or a moshav (a cooperative settlement). Both forms of settlement were common 
among those immigrants of the Second (1904-14) and Third (1919-23) Aliyot who 
wished to work the land, and it was ultimately from these groups that the left-wing 
leadership of the Yishuv and later of the State of Israel arose (Horowitz and Lissak 

1978; Shapiro 1976). Only 30 percent of the JNF Lands were allocated to settlements 

14 Aliya (ascension or pilgrimage) is the Hebrew term for Jewish immigration to 
Palestine and later to the State of Israel. Beginning in 1882 and until 1948, there were five 
major waves of Jewish immigration to Palestine. 

• 
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that did not belong to the left wing of the Labour movement, and only 16 percent of 
the total Land of the JNF was allocated to the private or right-wing sectors (such as 
the General Zionists and the Revisionists) (Kimmerling 1983, 44-6). 

The JNF and its policy of national land ownership thus formed an important 
component in the structure of political power in the Yishuv. The fact that adherents of 
the Labour alignment-the standard bearers of Zionist socialism in all its varieties
controlled the Zionist Organization and the National Institutions from the I ate 1920s 
onward enabled them to use national capital to strengthen their influence (Shapiro 
1976, 126-57; Sternhell 1998). The right-wing and middle-class groups, despite their 
major economic contribution in terms of the inflow of capital, were denied political 
as well as cultural influence (Giladi 1966; Kimmerling 2001, 91). This connection 
between the JNF and the distribution of power in the Yishuv was down played in 
the Zionist rhetoric to the point where it was not at all noticeable. By imparting 
the principle of public land ownership through popular culture rather than through 
political discourse, the JNF succeeded in creating a perception of its role and of its 
actions as being above local politics and ephemeral concerns and represent itself as 
the vehicle for realizing the Jewish nation's links to its past and future. 

From Policy to Cl!llture: The JNF and the Symbolism of National Land 
Ownership 

In a recent study Prof. Yoram Bar-Gil has shown how the JNF expanded its areas of 
activity and became an 'agent of Zionist propaganda in Eretz Israel' (Bar-Gil 1999). 

Understanding the process by which the JNF and its ideology became a key symbol of 
the national aims of Zionism is important for the study of contemporary property rights 
culture in Israeli law. The JNF is still active as a quasi-governmental institution in Israel 
to this day, and the symbols that it created in the pre-state period were carried over to the 
State oflsrael after independence, and formed an integral part of the cultural backdrop 
against which Israel's land regime was formalized in the 1960s. The rituals and symbolic 
practices created by the JNF were not merely cl!lltural fillers in the new Hebrew secular 
culture of the Jewish community in Palestine, but also served as powerful tools of 
acculturation and in the creation of a collective identity. By succeeding in establishing 
the policy ofthe inalienability of national land a:s a central theme of Palestinian Hebrew 
culture, the JNF was able to reach a receptive audience among various ideological and 
political streams wuthin the Zionist movement and to instill a particular unified way of 
thinking about land and property rights. According to this way of thinking, tbe Land of 
Israel and its significance were dissociated from the individual's connection to the land, 
as well as from the land's practical economic uses. 

The process by which the JNF de-emphasized the economic considerations 
associated with land ownership and land resource management involved two stages. 
The first was defining the policy ofnational larnd ownership in spiritual and idealistic 
terms unconnected with economic philosophy and political power. The second 
was raising this spiritual meaning to the symbolic level and making use of the 
mechanisms of socialization to implant these symbols in the community at large. The 
JNF applied various methods to imbue the ostensibly practical principle of national 



66 Land Expropriation in Israel 

land ownership with spiritual content and to disseminate it in the Jewish community 
in Palestine. Chief among them was the terminology used by the JNF to' describe 
its land purchase activities. 'Redeem yourself in the general redemption' was the 
slogan that the JNF coined to describe the act of Jewish land purchases. The term 
'redemption' (ge'ula) was drawn from the ethical and spiritual spheres of Jewish 
tradition (Almog 1990; Near 1990). On the one hand, redemption is used illl the Old 
Testament (Lev. 25:25) to refer to a moral obligation imposed on a person to avenge 
the death of his next-of-kin or to redeem property that had been leased to others. On 
the other hand, redemption refers to metaphysical aspects of the Jewish religion, as 
in the following passage (Gen. 68:16): 'the angel who hath redeemed me from all 
evil, bless the lands; and let my name be named with them.' The use of a term that 
bore religious connotations gave the JNF's activities a strong spiritual and idealistic 
importance by association. It also served the goal of facilitating the internalization 
of these connotations into the new system of symbols and values that developed 
within the Yishuv between I 882 and 1948. By using the old terminology in the 
modern context of Jewish national revival, the JNF created a new national, secular 
definition to what had previously been almost exclusively the religious content of the 
relationship between the people of Israel, its God and the Land of Israel. At the same 
time, the religious roots of the terminology of 'redemption' obscured the modern 
sources of the new meaning and made it difficult to reconstruct the circumstances of 
the term's appearance and the process of its public acceptance (Kark 1992). 

Another important means of creating a personal spiritual identification with 
the principle of land nationalization was the array of devices used by the JNF for 
collecting contributions from Jews around the world. One of these was the 'blue 
box.' a collection box first designed in 1924 as a modem version of the traditional 
Jewish charity collection box. The box was painted blue and white, the colors of 
the Zionist flag, and it had a map of Eretz Israel and a Star of David on it. The 
JNF succeeded in placing its collection boxes in prominent public locations such as 
synagogues and Jewish institutions, as well as in private homes, both in Eretz Israel 
and in the Diaspora. By 1927, there were some 700,000 blue boxes in Palestine and 
around the world. The JNF's collection box took on an iconic status, and the ritual of 
collecting donations in various settings, including the school system in Eretz Israel 
and in the Diaspora, turned it into one of the focal elements of the project of national 
revival. In his 1929 book The Voice of the Land Menachem Ussishkin, President of 
the JNF, wrote: 

The penny that the child contnbutes or solicits for the redemption of the land is not significant 
in and of itself. The JNF will not be built up on it, nor can we redeem all Palestine with it. But 
this penny is significant as an educational element. It is not the child who contributes to the 
JNF, but rather the JNF which contributes to him. The JNF provides him with an ideal for all 

his life ... When he goes to bed at night, the child must not only think 'what did I learn today,' 
but also-'what have I done today for the redemption of the nation and for the redemption of 

the land on which this nation will rise.' (Ussishkin 1929, 1) 

ln 1932, the JNF published a list of 50 suggestions for occasions on which contributing 
to the blue box was appropriate. These occasions represented special events in the 
cycle oflife, such as moving to a new apartment, thanking one's host for a good meal, 
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a child's first tooth. Other means of soliciting funds that had a symbolic chara.cter 
included the JNF stamps which depicted Jewish holidays, Zionist leaders and public 
figures, landscapes in Eretz Israel and the agricultural settlement activity of the JNF; 
the Golden Book in which a contribution of a certain sum provided an inscription and 
a certificate; and the planting of olive trees, by which Jews could contribute to, and 
participate in, the afforestation of Palestine (Bar-Gil 1999). 

Whereas for world Jewry, the symbolism of the JNF and its ideology was created 
primarily through the devices of fund collection and the rhetoric of redemption, for 
the Jews of Palestine they became integrated into the daily patterns of socialization. 
The JNF composed the 'Eretz-Israeli Song,' which had great success among Zionist 
youth movements in Palestine (Regev and Seroussi 2004; Shahar 1993), and 
it sponsored children's literature that was educational in its thrust. But the most 
effective strategy of implanting the land purchase activities of the JNF as a symbol 
of national revival was through its active involvement in the Jewish educational 
system in Palestine. In 1925, the JNF established the Teachers' Council for the JNF, 

a voluntary group of Hebrew educators who undertook to compose and disseminate 
new educational programs promoting the common theme of'Education in the Spirit 
of Homeland' (Shavit and Siton 2004; Siton 1998). The Teachers' Council received 
the financial and organizational support of the JNF. In return, it placed the JNF's 
ideology, focusing on the central role of agricultural settlement in Eretz Israel, at the 
very core of Hebrew education. The act of placing JNF donations in the blue box 
figured prominently in the new festivals and ceremonies that the Teachers' Council 
introduced into the Hebrew schools. These included the birthday ceremony, the 
festival of the new month, the Sabbath ceremony, celebrations of traditional Jewish 
holidays, and others (Siton 1998; Shavit and Siton 2004). The principle of national 
land ownership and its related symbolic values of altruism, personal sacrifice and 
Hebrew agriculture were also advanced by the ideal image of the haluiZ (pioneer), 
the protagonist of new stories, plays and songs commissioned by the Teachers' 
Council. The balutz was typically depicted as a hardworking individual wbo lived in 
a communal agricultural settlement located on JNF land. He lived modestly and was 
willing to forgo material comfort, renouncing personal economic aspirations for the 
good ofthe nation (Doleve-Gandelman 1987; Firer 1985). 

The success of the JNF in including its agenda into the system of values of the 
Jewish community in Palestine was facilitated to a great extent by the particular 
conditions of the period. 15 The Yishuv in Mandatory Palestine was a society composed 
exclusively of immigrants who bad actively chosen to come to Zion for ideological 
reasons. Upon their arrival, the Jewish immigrants naturally felt the need to identify 
with collective symbols as part of the process of acculturation in their new society. 

15 It is bard to assess the degree 10 which participants identified with the ceremony 
and the extent to which they internalized the message that the symbolic practices of the JNF 
embodied and strove to transmiL The important point here is that these symbolic practices 
were continually being performed-largely without attracting much criticism or comment
between 1925 and 1945, and they characterize the formative period of the Jewish political 
community in Erett Lsrael (Shavit and Siton 2004, 54). 
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The symbolism of national land ownership responded to this important need. 
First, the institutionalization of communal land purchasing through a public and 
quasi-national entity such as the JNF created a fundamental sense of communal 
control over territory. In addition, the very principle of national land implied a 
certain distancing of the individual from their personal and practical ties to the land, 
and provided a framework for collective identification. The new sense of community 
that was instilled by the JNF's rhetoric of land redemption, the blue box and the 
range of inspired festive ceremonies celebrated the view of the Land of Israel as an 
asset that bore a collective historical and idealistic meaning for the Jewish people. It 
was not an ordinary economic asset subject to standard economic considerations of 
profit maximization. Finally, the symbolism of JNF ideology was further facilitated 
by the socialist accents of Labour Zionism, which had disproportionate influence 
on the social symbols of the Yishuv. The kibbutz ideology, with its emphasis on 
equality and common spiritual and economic objectives-aU of which supported the 
principle of public ownership of land -was at the top of the Yishuv's hierarchy of 
ideological prestige (Aimog 2000; Shapi.ro 1976; Stemhell l998). 

An integral part ofthe process of constituting national land ownership as a symbol 
was the social devaluation and even stigmatization of those who opposed the new 
system of values. Urban immigrants in general and land speculators in particular 
were often viewed in the Zionist mainstream discourse as the 'other' who selfishly 
impaired the collectivity's undertaking for the sake of personal profit. The social 
perception of landowners as antithetical to the ideology of Zionism coincided with 
increases in the rate of Jewish immigration, which generated demand for· housing, 
as well as creating conditions for land speculation. There were three bursts of land 
speculation during the period of pre-state Jewish settlement in Palestine. The first 
occurred around 1890, upon the arrival of numerous Russian Jews as a result of a 
new edict prohibiting them from living in Moscow. At that time, favorable prospects 
for buying up to 500,000 dunams of land and for establishing numerous agricultural 
colonies were missed due to an accelerated rise i n  land prices that was blamed on 
speculators. Reflecting on the situation in Palestine after a visit in 1891, Ahad Ha'am 
reported in his book The Troth from Eretz Israel that 'whoever has not seen bow 
land is bought and sold in Palestine at present, has never seen bow contemptible and 
disgusting competition can be' (Granott 1940, 34). 

The stigma on private landowners spread with the second and third spurts of 
land speculation that occurred upon the arrival of the Fourth Aliya ( 1924-29) and 
the economic boom of the years 1933-35. Between 1924 and 1929, about 65,000 
immigrants arrived in Palestine to escape anti-Semitism in Poland. They came from 
all social and economic classes, but the majority were middle class. In that period, 
the wave of land speculation was much wider in scope than in 1890 and affected 
urban areas in particular. Landowners were depicted in those years as endangering 
the very existence of the Jewish collectivity. 'There is no saint in Palestine ·On whom 
we can depend never to sell his land,' Ussishkin wrote in 1933. 'This is an every 
day practice. There is only one sure way [of preventing it): as long as the nation 
exists-and I believe it will exist forever-the land must continue to be the nation's 
property' (Kimmerling 1983, 76). And the daily Ha 'aretz reported in 1936 that 'a 
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special stratum of charlatans is created who live on money they illicitly obtained 
from Jews in connection with sales of land' (Kimmerling 1983, 66). 

Harsh criticism of private land investment was directed not only against the 
speculators but also against those who bought land for permanent settlement in 
urban locations. Zionism viewed agricultural settlements as the essential basis of 
Jewish society, and it instinctively distrusted the town�ven though the majority 
of the Jewish population lived in urban areas (Cohen 1970). The Fourth Aliya in 
particular evinced a clear preference for urban life. Unlike the typicaUy young and 
single immigrants who arrived as part of the Second and Third AJiyot, the middle
class immigrants of the Fourth Aliya were generaUy older. Many had families, and 
they were concerned about the low level of security outside urban areas. And in their 
eyes the most desirable place to live i.n was Tel-Aviv (Giladi 1973). 

The population of Tel-Aviv, the first entirely Jewish city, grew at an impressive 
rate. In 1914 there were I ,400 inhabitants, in 1921, 3,604, in 1933, 80,000, in 1937, 

150,000 and in 1948, 220,000. ln 1922, about 18 percent of the Jews in Palestine 
lived in Tel-Aviv, but this had grown to 30 percent by 1946 (Shavit and Biger 2000). 
As a result of the increasing demand, land prices in Tel-Aviv escalated, creating 
difficulties for immigrants who wanted to buy property. Upon the arrival of the 
Fourth Aliya in 1927, prices of unimproved land rose from £50 per dunam to £400 
per dunam, and they soared to £2,400 per dunam in the years 1933-35 (Bein 1945, 
37-8). Spokesmen for the Labour movement perceived this trend of urbanization in 
accord with the anti-urban orientation of Zionist ideology. The rapid growth was 
viewed as artificial, even dangerous, inducing most Jewish immigrants to choose 
city life and attracting Jewish private capital to land speculation. Hence, when the 
need arose to build urban working-class housing in Tel-Aviv, the General Federation 
of Labour in Palestine and later in Israel insisted that the workers should not be 
owners of the land on which their houses were situated (Gracier 1989, 293). The vast 
majority of the Fourth Aliya immigrants who did not ascribe to the Zionist values of 
collectivism and blue collar work occupied a low rank in the prestige hierarchy of 
the Yishuv life. Thus, for example, Avraham Harzfeld, a pioneer and Zionist leader, 
pointed out in a speech before the 19th Zionist Congress (1935) that there were 'two 
Palestines, that of the cities, such as Tel-Aviv, which is a degenerate state, and that of 
the agricultural colonies' (Cohen 1970, 13). Other critics pointed out that the lifestyle 
in Tel-Aviv imitated the 'Warsaw fashions' or 'Odessa fashions,' i.e. the lifestyle of 
Jews in the Diaspora (Arlosoroff 1934a, 56). 

l n  1940, after the three spurts of land speculation, Avraham Granott summarized 
his thoughts as follows: 

Ecooomically, land values became inflated and purchase of land was made difficult by the 
senseless competitioo of Jews with ooe another, morally the consequences could be seen io 
the corrupt methods of speculators who shamelessly cut each other's throat competing with 
one anOiher while they carried oo their shady dealings under the name of 'Ge'ulat Ha'aretz' 
[the redemptioo of the Land oflsrae.l] without a slightest care for our primary national interests 
(Granon 1940, 4 7). 

These observations, written a mere eight years before the establishment of the State 
of Is rae� expressed the views of a liberal Zionist who, unlike many Labour Zionists, 
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believed that private property was a desirable economic institution. Nevertheless, 
the use of the rhetoric of morality and shame demonstrates that even the liberal 
strand of Zionist economic thought was incapable of viewing land exclusively in 
economic terms.16 

This pre-state ideology, which regarded land as fundamentally a non-economic 
resource and the use of land for personal profit as inherently suspect, remained 
dominant after independence. Labour Zionism gained power in 1948 as the ruling 
Mapai party; the JNF preserved its role as a central actor in the land regime of 
independent Israel and land nationalization became the official land poli·cy of the 
new state. 

The Status of the JNF alter Independence 

The attainment of political sovereignty in 1948 pulled the rug from under the land
purchasing activity of the JNF. Israel gained territorial sovereignty over a land area 
of 20.6 million dunams, and the transition from non-sovereign community to full
fledged state took place against the departure-in part forced, in part volumtary-of 
some 80 percent of the Arab population of the territory. It is estimated that following 
tbe War of Independence, Palestinian Arabs abandoned between 4.2 and 6.5 million 
dunams of land in what became Israel (Golan 2001 ). The existence of a very large 
inventory of previously Arab-owned but now state-controlled land put into question 
the need for the JNF. David Ben-Gurion, the first Prime Minister of Israel, stressed 
tbe point in May 1949 at the end of the War of lndependence: 

During the 70 years of our activities, from the establishment of Petah Tiqvah until the 
establishment of the State, we redeemed around 1.8 million dunams of land, an average of 
around 25 thousands dunams per year. Now we control above 20 million dunams. Had we 
kept the pre-State pace, we would have needed 800 years to reach this size . .. (Sandler 1993, 
54-5) 

Although the leaders of the JNF shared the socialist ideology of the ruling Mapai 
party,'7 Ben-Gurion, whose personal ideology was statist, opposed the idea that 
portions of the land of the independent state should remain under the control of a 
non-state institution. He believed that as a result of the War of Independence, the 
JNF had lost its raison d'etre (namely, acquiring land from non-Jews), and all the 
land of the new sovereign state should be managed by state institutions. In fact, in 
his opinion there was no justification for the continued existence of the JNF. The 
State of Israel did not need more land, Ben-Gurion explained, 'What we need now 
is Jews to settle the large land areas that the State oflsrael has obtained' (Holzman
Gazit 2002). 

16 On the eve of independence, privately owned urban land amounted to about 300,000 
dunams out of the total 800,000 million dunams of land under Jewish private ownership (Kark 
1995). 

17 Mapai (The Palestinian Workers Party) was the socialist-Zionist party founded in 
1930 in Palestine as a unified labor party. It became the governing party upon independence 
and maintained its power Wltil 1977 wbeo it lost to tbe right wing coalition (Meddiog 1972). 
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But Ben-Gurion 's proposal to liquidate the JNF was never implemented. Seeking 
to justify its existence, the JNF instilled a new meaning into the activity of 'land 
redemption.' Post-independence rhetoric of redemption no longer meant buying 
land from non-Jews but redeeming the land from its desolation. After independence, 
the JNF shifted its focus to enterprises that were central to the infrastructure of 
the state. It took on the expenditure involved in the reclamation and deveJ.opment 
of Israel's lands, as well as the establishment of water projects such as dams and 
reservoirs, and it became the prime non-state institution engaged in preparing Land 
for Jewish agricultural activity. For land that was not suitable for agriculture (such as 
mountainous terrain), the JNF shouldered the expenditure involved in afforestation, 
which, to Zionist eyes, was as important as agriculture to the almost sacred mission 
ofliberating the land from its existing desolation (Zerubavel 1996). 

An important milestone in strengthening the status of the JNF in the post-1948 
era was reached when the Government consented to sell the JNF 2 million dunams 
of abandoned Arab land.18 The JNF's offer to buy such land from the state was 
attractive for several reasons. First, the economy of the new country was on the brink 
of collapse as a result of the war, and funding, which the JNF was able to supply, 
was needed for acquiring arms and basic food provisions, as well as for absorbing 
the wave of immigrants. Second, on I I  December 1948, the UN General Assembly 
concluded its debate on the question of Palestine with Resolution 194, which called 
on the Israeli government to permit those refugees who wished to return to their 
homes to do so at the earliest possible date. This resolution raised concerns that 
a wave of refugees would indeed return. Not wishing to be seen as provoking the 
international community by outright expropriation of refugee property, an act which 
would have been interpreted correctly as an attempt to prevent the refugees' return, 
Ben-Gurion opted for the practical and speedy solution of transferring some of the 
abandoned property to non-governmental Jewish hands, i.e. the JNF (Golan 1995). 
Finally, the JNF's offer to buy the abandoned Land was attractive to the Government 
because of the ability of the JNF to contribute to the effort of • Judaizing' the land. 
The JNF's 1901 charter included restrictive covenants prohibiting the leasing of 
JNF land to non-Jews, as well as the employment of non-Jews on JNF land. As a 
private company, the JNF could thus accomplish goals that contradicted the State's 
commitment to treating all of its citizens equally, Jews and Arabs alike ( Kretzmer 
1990, 49-76; Lebo 1988). In January 1949, the state sold the JNF I million dunams 
of abandoned Arab land. In October 1950, a contract for the sale of a further I 

million dunams of Arab land was signed. Taken together, these land acquisitions 
by the JNF represented more than double the acreage that the JNF had been able to 
acquire in its close to 50 years of existence (Golan 1995). Furthermore, the land that 
the JNF purchased from the state was some of tbe most desirable real estate in Israel, 
located in areas such! as the Jerusalem corridor, the southern Carmel and the central 

18 Upon independence, the JNF bad landholdings of about 935,000 dunams. This figure 
composed approximately 55 percent of the total Jewish landholdings in the area that became 
the State of Israel, but only 4 percent of the area of Mandatory Jewish Palestine (Katz, 200 I, 
271; Tsur 1983 61). 
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coastal plain. Naturally, all the newly acquired land was subjected to the existing 
JNF policy of the inalienability of its landholdings. 

In other words, just two years after the JNF was deprived of its corporate mission, 
it not only avoided liquidation but succeeded in preserving (and arguably extending) 
its political and economic power in the new state. This power was a function not only 
of the expansion of its landholdings (from less than a million dunams to some 2.5 
million dunams)19 and its new role as a key partner of the State in matters such as the 
promotion of agricultural settlements and afforesta.tion. Another important element 
was its close ties to the political elite. The key figures active in the JNF were all 
members of the Labour-led coalition in the World Zionist Organization, from which 
the leadership of the ruling Mapai coalition was drawn. As such, they bad access at 
the highest levels to the bureaucratic hegemony that Mapai established and which 
governed the country until 1977. In fact, the line separating the higher echelons of 
the JNF administration from the political elite of the country was blurred, to the 
extent that it existed at all.20 An indication of the JINF's unique status and influence is 
the fact that when the State began the process of settling land titles in the Galilee in 

the mid-1950s, representatives of the JNF were included as members of the national 
committees that were formed for this purpose. As members of these committees, the 
representatives of the JNF had considerable influence on the formation of Israel's 
land regime (Forman 2002). Nor did anyone think to object or question the propriety 
(let alone legality) of the inclusion of JNF representatives on such government 
committees. 

The fact that the JNF shared the socialist ethos of Labour Zionism while at the 
same time it was identified as the apolitical symbol of national revival also enabled 
it to maintain its extensive involvement in the educational system of the new state. 
Although a subsidized, general (largely secular) system of elementary education was 
established upon independence as part of Ben-Gurion 's attempts to distance the new 
state from sectoral interests and affiliations, the JNF-inspired Teachers' Council was 
permitted to continue its curricular activities. Tbe pre-state symbolism of the blue 
box, as well as the celebration of the values of sel f-sacrilice, Hebrew labor and the 
ideological importance of modest personal economic expectations, continued to be 
an integral part of the cultural context oflsraeu schoolcbildren.21 

19 The JNF was ultimately unable to pay for all it bad contracted to buy from the 
Government. As a result, the October 1950 transaction was terminated after only 500,000 
dunams had been transferred to the JNF. 

20 One such person was YosefWeitz (1890-1972) who, starting in 1932, bad risen to 
serve as the director of the JNF's Land Development Division. At the same time be was 
also involved in the establishment of the Histadrut, the all-encompassing Zionist Labour 
federation. By 1948, Weitz was one of the most knowledgeable Zionist land officials in Israel. 
In 1960, he was appointed as the first Israel Lands Administration's director (Weitz 1965). 

21 Thus, long after independence, girls in elementary schools in all branches of the 
Israeli education system-secular and religious-would place a donation in the JNF's blue 
box on the Sabbath eve before blessing the candles. Blue boxes containing pupils' donations 
were opened ceremoniously in the presence of the class during the festival celebrating tbe new 

month, and the pupil who served as class treasurer would proclaim: 'The land shall not be 
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The blurring of the lines between the state and the JNF as a quasi-state institution 
in all matters penaining to land management was reinforced by the passage in 1953 
of the Jewish National Fund Law.22 This law, heavily lobbied for by the JNF, provided 
for the change of status of the JNF from an English company to an lsraeU company. 
From a legal perspective it was an unnecessary piece of legislation. The JNF could 
have become an Israeli company in the same way that other comparues did, namely, 
under the provisions of the Companies Ordinance of 1948, which governed the 
process of converting a foreign company into an Israeli one. The importance of the 
Jewish National Fund Law was symbolic. The Law was a reflection of the special 
status of the JNF. The passage of a special law bearing its name accorded tbe JNF 
considerable prestige. After the law's enactment, the JNF was secure; the State was 
clearly going to continue to engage and consult it on all matters of land planning and 
administration (Holzman-Gazit 2002). And this in fact is what occurred. When the 
time came to adopt a policy for the management of Israel's public lands, the State 
adopted the JNF's principle of inalienable national land ownership -the culmination 
of an incremental process by which the JNF consolidated its status and inscribed its 
land policy into the cultural, political and legal spheres of the country. The ideology 
that delegitimized private land ownership had become the official land policy oftbe 
State of Israel. 

Enactment of Basic Law: Israel Lands (1960) 

The legal regime establishing pubUc ownership of the millions of dunams of Arab land 

that were abandoned in the wake of the 1948 War of Independence was accomplished 
in several stages (Katz 2002; Oren-Nordheim 2002). The first step was the enactment 
of the Development Authority (fransfer ofProperty) Law of 1950, which provided for 
the transfer of Arab property to a government entity to be known as the 'Development 
Authority. '23 The Knesset then enacted the State Property Law of 1951, which estabUshed 
a regime of state ownership for lands that the State of lsrael inherited from the British 
Mandatory government, as well as for all land whose owners were unknown.24 The 
process was completed by the enactment of the Basic Law: Israel Lands of 1960.25 

In the absence of a written constitution, the format of the Basic Laws is reserved 
for issues that carry considerable social significance. Collectively, the Basic Laws 
are viewed as chapters of Israel's emerging constitution. The Basic Law: Israel 
Lands was enacted as part of the process that the State of lsrael embarked upon in 
the late 1950s to unify the administration of public land. Throughout the 1950s, the 

land regime was split between the State oflsrael and the JNF, and each entity had its 
own administration and principles of land policy planning. In 1960, the government 
endeavored to create a unified body known as the ILA that would be in charge 

sold, for the land is mine. And in all the land you possess, you shall grant redemption oft he 
land' (Si1.oo 1998). 

22 8 L.S.I. 35 (1953). 
23 4 L.S.I. 151 ( 1950). 
24 5 L.S.L 45 (1951). 
25 14 L.S.I. 48 (1960). 
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of administering all public lands. But the creation of a joint administrative body 
required the cooperation of the JNF. The central condition of the JNF for agreeing to 
transfer the management of its landholdings to the ILA was the formal declaration 
of its policy of national land ownership as the legal regime for all public lands in 
lsraet.26 

The Basic Law: Israel Lands is the shortest of all eleven Basic Laws enacted 
to date, and is possibly the briefest law ever enacted by the Knesset. It contains 

three sections. The first provides that the ownership of 'Israel lands,' defined as 
lands held by the State itself, the Development Authority and the JNF, 'shall not be 
transferred either by sale or in any other manner.' The second section clarifies that 
this prohibition may be overridden and landownership transferred when explicitly 
provided for by legislation.27 Finally, the third section defines 'land' for purposes 
of the Law as 'Land, houses, buildings and anything permanently fixed to land.' The 
Law served a declarative rather than a legal purpose. Upon its enactment in 1960, 
the prohibition on the sale of land owned by the government and the Development 
Authority had already been accepted and implemented by virtue of the laws of 
the early 1950s, and the Basic Law anchored it as a semi-constitutional principle. 
For all the Basic Law's semi-constitutional status and, consequently, its symbolic 
importance, the Knesset did not take the opportunity to conduct a thorough review 

of the country's policy of public Land ownership when it enacted this law. All parties, 
including the bourgeois General Zionists, supported the prohibition on the sale of 
public land. The sole exception was the small right-wing Revisionist Party, which 
argued in favor of privatizing Israel's lands (Katz 2002).28 

The Knesset debate preceding the enactment of the Basic Law revealed the 
majority's fixation on an ideology of nation-building that barked back to the pre
state period. National sovereignty provides a wide array of legal mechanisms to 

26 The JNF made the transfer of the management of its lands to a unified body conditional 
on three other demands as well: that its lands would be administrated according to its 1901 
Memorandum and Articles of Association, which prohibited the lease of the JNF's lands to 
non-Jews; that the reclamation and afforestation of national land would be run by the JNF 
alone; and that the JNF would control the appointment of 49 percent of the membership of 
the Israel Lands Council (the body in charge of determining the land policy of the ILA). The 
Government acquiesced to all the JNF's demands. In conjunction with the enactment of Basic 
Law: israel Lands, the government signed a Covenant between the State oflsrael and the JNF, 
granting the JNF sole rights to conduct development works and afforestation of Israel's lands 
(thereby depriving the Ministry of Agriculture of some of its central functions), and accorded 
the JNF the right to appoint seven of the 15 members of the Israel Lands Council even though 
the JNF owns only 13 per cent of the land under public ownership. Currently, the Council is 
comprised of22 members; 12 represent government ministries and I 0 represent the JNF. 

27 As indicated in Chapter I, along with the Basic Law, the israel Lands Law was passed 
in 1960 with clauses granting the right to sell up to 100,000 dunams (25,000 acres) of state
owned land in special circumstances, such as in exchange or as compensation for private land 
(Weisman 1995, 228-35). 

28 Whereas the Revisionist called for a capitalist economy, the Communist Party came 
out in favor of full nationalization oflsrael's lands, and objected to the division of ownership 

between the JNF and the State. 
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counter dangers such as those that the leadership of the day perceived as posing an 
existential threat to Israel, namely, land speculation and the sale of land to non-Jews. 
Such mechanisms typically include property li!Dd capital gains taxes and restrictions 
on the conveyance of land to foreigners (Weisman 1980). However, the Knesset 
never adopted any of these methods. Instead, the pre-state mindset continued to 
dominate. Land speculation and sales to non-Jews were raised time and again by 
participants in the debate as arguments in support of the enactment of the Basic Law 
(Katz 2002; Plessner 1994, 66-9). Other arguments mentioned included the urgent 
requirements of the immigrant absorption program and the need to 'conquer the 
land' by creating a. more evenJy dispersed pattern of Jewish population settlement 
throughout the country. Knesset members, particularly from the ruling Mapai party, 
argued that private land ownership would pose an obstacle to immigrant absorption 
and to population dispersal. Property rights would make the necessary processes 
of planning and construction for the new immigrants longer and more expensive 
due to the need to aggregate land by purchasing relatively small tracts from many 
owners. For the same reason, private land ownership was also seen as undermining 
the process of population dispersal, which would require the cooperation of many 
landowners whose rights in the land were stronger than those of mere leaseholders. 
Finally, members of the religious parties in the Knesset emphasized the appeal ofthe 
Basic Law to Jewish tradition regarding the sacredness of the Land of israel. 

As is evident from the parliamentary records, social and political attitudes 
toward private land ownership were a continuation of the pre-state heritage. ln the 
public discourse of the 1960s, private land ownership remained suspect. and land 
was widely considered to be a resource that should not be managed on the basis 
of personal financial (or emotional) interests or even national economjc benefit 
(Aharoni 1991, 198-2 13; Plessner 1994, 1 00-02). This atmosphere of distrust towards 
private property and the treatment of land as a non-economic resource created the 
cultural context witthin which land expropriation cases were adjudicated. 

Tbe Ideology of Pub tic Land Ownership and the Case Law of Land 
Expropriation 

Judicial attitudes in general, and property law in particular, reflect the culture amd societal 
beliefs within whose context they are fonned. American property law, for example, was 
shaped in light of the ethos of capitalism and the role of land ownership in American 
history, where it is intrinsically tied to the value of personal Liberty. American Takings 
jurisprudence also reflects this special emphasis on land as property. Judges long ago 
understood that the Takings Clause protects particular things or assets, rather than 
fungible wealth, and within this definition of property they applied the Taking Clause 
almost exclusively to land ownership rights (Dana and Merrill 2002, 68-85; Treanor 
1995). In Israel, the pre· state experience and history of territorial expansion generated 
a different land regime and tradition. The expropriation case law of the 1950s and 
in fact up until the late 1970s was decided in accordance with a pervasive societal 
opposition to the ethos of capitalism and private land ownership. As the discussion 
above indicated, the exclusion of private land ownership from the system of values of 
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Zionism was not a marginal issue or a minority view. Rather, it gained the status of a 
key symbol of the new Hebrew culture and as such it was reflected and reproduced after 
independence, in the laws enacted by the Knesset. Given the clear attitude in favor of 
public land ownership and against private property, it is more than likely that sl!lch views 
also shaped and influenced the Supreme Court's perception of the underlying issues at 
stake in the land expropriation cases that it was called upon to adjudicate. Private land 
ownership was not deemed as being a particularly worthy object of protection from the 
power of the state. After all (it was widely held), private landowners were by and large 
city dweUers, bourgeois urbanites who placed their personal comfort and financial gain 
ahead of the common goals and aspirations of the community. 

It is worth noting in this regard that the entire first generation of Justices were 
themselves long-time members of the Yishuv and activists in the Zionist movement 
(Lahav I990a, 52). And at least two of them. Justice Olshan, the Second Chief Justice, 
and Justice Agranat, had actively represented the JNF in land purchase cases in their 
private legal practice before ascending to the bench (Olshan 1978, 179-90). The 
cumulative effect of the cultural atmosphere and personal ideology made it difficult to 
persuade the Court to set aside expropriation orders merely because of initial technical 
legal errors which in any case could be (and were) subsequently easily corrected. 

The same could be said of the Court's position regarding full compensation 
for expropriated land. Zionist ideology, it will be remembered, tended to attach an 
economic value to land only when the land was in non-Jewish hands. Once transferred 
to Jewish contro� the land's economic value was outweighed by wide (non-economic) 
interests. This approach characterized the history of Jewish settlement in Palestine 
and later in Israel. ln the pre-state period, the JNF used to allocate its land not on 
the basis of demand but according to considerations of enhancement of Jewish 
self-labor. After independence, the State of Israel adopted a national land policy of 
preservation of agricultural land even though there was increasing demand for urban 
development in the central areas of the country and the agricultural usage of the land 
and communities dependent on such land use consistently and demonstrably failed to 
be profitable. Given this anti-economic approach at the political and administrative 
levels and its general acceptance in the culture of the 1950s and l 960s, it is not 
surprising that the judiciary deferred from construing the no-compensation rule 
narrowly. ln fact, the expansion of the no-compensation rule in the Planning Law of 
1965 could be seen as legal reflection of the social covenants of the day. 

Gradually, however, the social values of collectivism that bad been at the heart of 
the ideological rejection of private land ownership faded. In the late 1970s, personal 
success and economic self-fulfillment took the place of the egalitarian values which 
had enjoyed wide support in Israeli society during the first decades of statehood. 
The new profile that Israeli society began to acquire in the late 1970s related in part 
to the experience of the 1973 Yom Kippur War. The traumatic consequences of the 
failure of the political and military elites to foresee the joint Egyptian and Syrian 
attack, particularly in terms of the unacceptably high number of causalities, forced 
many Israelis to re-examine their previously unquestioned value system represented 
by key institutions in Israeli society such as the military, the Labour Jl>arty, the 
kibbutz network and the Histadrut. When political power shifted to the right in 1977, 
economic policy also started to reflect and promote the new value system of neo-
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liberalism, individualism and free enterprise (Eisenstadt 1985; Horowitz and Lissak 
1989; Sharkansky 1987). 

The change in Israeli social ideology and economic structure brought about 

a dramatic change in the relative status of the major sectors of the economy. 
Agriculture, which in the 1950s bad been the ideologically preferred sector, the one 

that received priority in human and economic resources, was replaced in the 1 980s by 

the manufacturing and service sectors (Ben-Porat 1999). ln 1961 there were 127,600 
Jewish fanners in Israel. By 1994, this number bad dropped to 61, 746--a mere 3.3 

percent ofthe Jewish workforce (Amiran 1996). Similarly, in 1957 the relative weight 
of agriculture in exports was 44.2 percent. Thirty years later, agriculture represented 
only 9 percent of exports (Aharoni 1991, 209; Plessner 1994, 121 ). 

By the Late 1980s, reduced income from agriculture resulted in economic crisis 
for the kibbutzim and moshavim, which were unable to repay their massive bank 

loans. To solve their financial problems, the influential farming lobby proposed that 
the government allow kibbutzim and moshavim to sell off their most valuable asset, 
agricultural land. Two separate questions arose in this respect. First, it was clear 

that the kibbutzim and mosbavim could not sell their land unless it was re-zoned 

for urban use, since no one would buy it for agricultural use. Second, almost aU the 
land held by kibbutzim and mosbavim was public land. Legally, changes in land use 
designation required leaseholders to return the land to the lLA. 

As will be detailed in Chapter 9, the 1992 political decision to permit changing 

the designation of land held by agricultural settlements to urban use was taken 
against the background of the urgent need for land in order to settle the wave of 
Jewish immigrants who arrived in Israel from the former Soviet Union. This practical 
need should not obscure the fact that the decision signified a dramatic change in 
the ideology underlying Israel's land policy: for the first time, urbanization as a 
form of Zionist pioneering was granted ideological legitimacy and recogn.ition. The 
decision also reflected the waning of the traditional anti-economic approach to land. 
The new policy, which allowed leaseholders in cooperative settlements to sell their 
land for urban use or to return it to the rLA i.n exchange for compensation that would 
be determined in accordance with the market value of the land after its re-zoning, 
signified the emergence of economic criteria for land valuation.29 

These practical and ideological changes in the attitude to land management -
from agricultural to urban and from idealistic to material asset-were not sufficient, 
however, to bring about a wholesale reform in the public land ownership regime. In 
1996, Ariel Sharon, then Minister ofNational lnfrastructure, established a commission 
headed by Pro( Boaz Ronen whose task was to 'reexamine the land policy in Israel' 
(State of Israel 1998; Witkon 1998).30 The Ronen Commission's recommendations 

29 The leasing agreements between the State and the cooperative senlements stipulated 
that agricultural land whose use was changed would revert to the State, and the leaseholder 
would be entitled only to compensation to the extent of his improvements to the land. 

30 The commission was established in the wake of growing c.riticism of the inefficiency 

of the state bureaucracy that managed lsrael lands, and doubts about the continuing need for 
such extensive public land ownership. One claim was that the tenure system of publjc land 
ownership created upward pressure on land prices due to the ILA's policy of releasing small 
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called for a gradual privatization of national lands, beginning with residential 
dwellings. Yet these recommendations were rejected by Israel Lands Council, mainly 
due to the objection of the JNF's representatives (Israel Lands Administration 1995; 
Saskin and Gilai 1986). It was not until 2005 that similar recommendations of another 
public commission, the Gadish Commission, received the backing of both the Israel 
Lands Council and the government. The Gadish Commission recommended the full 
transfer of urban residential land ownership rights to the private lessees of apartments 
and buildings, and the retention of the regime of public ownership with regards to 
state-owned land designated for agriculture. It still remains to be seen whether the 
recommendations will in fact be implemented (State of Israel 2005). 

Indeed, since the 1980s, traditionally accepted ideas regarding land ownership
-and consequently private land ownership as well-have been the subject of re
examination in Israeli society. On the one hand, the force of the old collectivist ideals 
receded and land began to be viewed primarily in economic terms. On the other hand, 
the current Israeli land regime, which is still heavily skewed in favor of public land 
ownership, reflects the sustained Zionist ideology of nation-building and a pervasive 
suspicion of private property. The tension between these two modes of thought has 
formed the background against which the Supreme Court bas been adjudicating land 
expropriation cases in the last two decades. As discussed in Chapter 8 below, the 

current ambiguity as to the status of private ownership of land in Israeli culture may 
account at least in part for the ambiguity in the land expropriation case law of the 
Supreme Court in the period after the constitutional revolution of 1992. 

quantities of land for development in areas of high demand. Another argument for reform 
was that the existing system of public ownership was subject to considerable pressure by 
interest groups, in particular the agricul!ural lobby. Critics also pointed out that the system 
of public land ownership did not prevent the sale of land to foreign entities through Israeli 
representatives. 



Chapter 4 

The Public Use Requirement: The Impact 
of Immigration and Housing Policies 

Israel is a country of immigrants. In 2002, out of the Jewish population over the age 
of 25, only 45 percent were native-born, and of those only 20 percent had native
born fathers (CBS 2003). Immigration on this scale has immediate implications 
for the practice of land expropriation. The rapid (and essentially unpredictable) 
population growth creates pressure on the housing supply, on national infrastructure 
and on community services and, not least, on Israel's limited supply of land. This 
chapter analyzes the ideological traditions, social ideas and political interests that 
have shaped the immigration and housing policies of Israel and have influenced 
the Supreme Court's land expropriation decisions. The long-standing ideological 
commitments to immigration and to the settling of all parts of the national territory 
contain a national security dimension whose profound effect on land expropriation is 
rarely discussed. The discussion below will show that the twin goals of maintaining 
a Jewish majority in the country as a whole and establishing a Jewish majority in all 
regions of the country have shaped the way Israeli society thinks about the desirable 
and efficient use of land, and this in tum has shaped the meaning of 'public purpose' 
in the context of expropriation. 

Israel's Immigration Policy: Practice and Driving Forces 

The ideological origins of Israel's immigration policy lie in the Zionist worldview 
which called on Jews to rebel against the Diaspora existence. The Zionist movement 
grew out of the conviction that the social discrimination and economic and political 
restrictions that Jews experienced as a minority population constituted a dead-end 
for the Jewish people and Jewish culture. The implication of this worldview was and 

remains that any Jew regardless of their health, age, race or economic status who 
wished to settle in the national homeland should be allowed to do so. 

Prior to independence, immigration policies affecting Jews in Palestine were 
determined by the non-Jewish rulers of the land. The Turks set Limitations on 
Jewish immigration to Palestine, and restrictions were also imposed by the British 
authorities. With the establishment of the State oflsrael in 1948, tbe issue of Jewish 
immigration came under the control of Jews for the first time, and it was given 
top priority. The first act of legislation of Israel's Provisional State Council (the 
predecessor of the Knesset) on the very day that independence was declared was to 
abolish the British restrictions on Jewish immigration and on the purchase of land 
by Jews. In the Declaration of Independence, the founders stated that Israel would 
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always embrace Jewish immigration (aliya) and that the country's foremost mission 
was kibbutz galuyoth (the ingathering of exiles); in other words, the absorption and 
integration of Jews from all over the world. 

The principle of free immigration was legally grounded in two laws enacted 
shortly aft.er independence: the Law of Return of 19501 and the Law of Citizenship 
of 1952.2 The Law of Return permanently grants all Jews the right to immigrate to 
Israet.lThe Law of Citizenship grants citizenship to anyone who has immigrated to 
Israel or has entered as a tourist but is eligible for immigrant status. Furthermore, 
Israel has not only permitted any eligible Jew to enter Israel and obtain citizenship, 
but from its early days it has actively stimulated and encouraged immigration. After 
independence, the state hired American and British companies to provide transport 
from Yemen's 50,000-strong Jewish community, in what was termed 'Operation 
Magic Carpet,' and paid the governments of Hungary, Rumania and Bulgaria what 
was in effect a per-bead ransom to permit their Jewish citizens to emigrate for Israel 
(Hacohen 1994, 54-76; Segev 1986, 95-116; Stock 1988). ln the 1960s and 1970s, 
Israel led the struggle for the rights of Soviet Jews to immigrate, and in 1991 it 
operated a 48-bour continuous airlift known as 'Operation Solomon,' in the course 
of which 14,500 Ethiopian Jews were flown to Israel.4 

The efforts that Israel invests in promoting immigration at public expense are 
grounded to a large extent in the sense of responsibility for Jewish communities 
living under non-democratic regimes. ln part as a result of the Holocaust, Israel sees 
itself as having a positive moral obligation not merely to leave its gates open but to 
actively assist Jews in distress (Brecher 1972, 229-33). No less influential, however, 
is the view that sees immigration as a major strategic component of state-building. 
All Israeli governments, past and present, have regarded the rapid growth of the 
Jewish population as a significant contribution to the strength and development of 
the state. In the early years, promotion of immigration was presented as a matter on 
which the fate and security of the Jewish state depended. Immigration was expected 
to improve the ability of Israel to face the external threat to its existence posed by its 

I 4 L.S.l. 114 (1950). 
2 6 L.S.l. SO ( 1952). 
3 In the 1950 version of the law, a Jew was defined as any son or daughter of a Jewish 

mother who has not convert.ed to another faith, or any person who has converted to Judaism. 
In 1970, the Law of Return was amended to grant the right to immigrate to Israel to non
Jewish family members of Jews (Rubinstein and Medina 2005, 396-409). Interestingly, the 
issu.e of who is a Jew was not mentioned in the discussion preceding the enactment of the 
Law of Return in 1950. The issue captured public attention only upon the amendment of 1970 
when applicants for Israeli citizenship challenged the religious definition of Judaism. ln the 
Law of Return, there are three categories of Jewish applicants who are deprived of the right to 
immigrate to Israel: those who act against the Jewish people; those wbo endanger public heath 
or public security; and those wbo are convicted of criminal offences. 

4 As might be expected, Israel's Arab citizens, who constitute 19 percent of the 
population, oppose the immigration policy, which is extremely open toward Jews and very 
restrictive toward non-Jews. The Law of Return and the active immigration policy are 
quintessential examples of the tension between the definition of Israel as a Jewish state and as 
a democratic state (Smooha 1997; Rouhana and Ghanem, 1998). 
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Arab neighbors, and, internally, to overcome the low Jewish birthrate compared to 
that of the Arab population. In 1948, the population ratio between lsrael and the five 

Arab countries-Egypt, Syria, Lebanon, Jordan and lraq-that fought against it in 
the War of Independence was I to 50 (Brecher 1972, 69). Clearly, no rise in Jewish 
immigration, however dramatic, could seriously alter this demographic disparity. 

Nonetheless, rapid growth of the Jewish population bas bad important implications 
for wartime as well. From 1948 and until the mid-l990s, Israel based its military force 
on the doctrine of a 'nation in arms.' Under this framework, in military emergencies, 
a reserve force of men serving until the age of 55 was available for immediate call. 
The Jewish male population between the ages of 18 and 55 thus constituted the 
maximum size oflsrael's military manpower (Lissak 1995, Tal 1977). 

Mass immigration was also seen as the solution for the problem posed by the 
existence of a large Arab population in israel. The Arab citizens of Israel have 
traditionally been viewed as hostile to the interests of the Jewish state. On the eve 
oflsrael's independence, Jews constituted only about 30 percent of Palestine's total 

population. Jewish immigration formed an effective mechanism for rapid population 
growth and a counterbalance to the high rate of natural growth of the Arab population 

of the country. As a result of the waves of Jewish immigration and the exodus of 
hundreds of thousands of Arabs during the War oflndependence, the ratio between 
the two populations changed dramatically. Jews currently account for roughly 8 1  
percent of the total population of Israel. Immigration bas accounted for 48 percent of 

the total growth of the Jewish population (CBS 2003). 
Another consideration underlying the importance of immigration is economic 

growth and the achievement of economic independence. Upon the establishment of 
the State of Israel, Ben-Gurion identified basic food production, arms manufacture 
and international air and sea transport capabilities as factors necessary for the 
security of Israel: 

We dare not be blind to our unique geographical location. In a quarrel with our neighbors we 
have no overland communication with the outside world. This grave circumstance impels 
us to the following conclusions: our agriculture and fishery must supply the population 
with food stuff ... defensive weapons must be made locally, so that we shall not be wholly 
dependent on outside sources; we must foster Israeli shipping and the expansion of our 
national marine services to all quarters of the globe; and we require improvements in 
domestic and international air routes. (State oflsrael 1951, 12) 

ln the mid- L 950s, the development of a strong industrial sector was added to this 
list of key economic goals (Aharoni 1991; Halevi and Klinov-Malul 1968). Given 

Israel's lack of natural resources, human resources have been regarded as the main 
reservoir from which economic expansion would be achieved. Economic growth 

would thus be based on demographic growth, human resources and the inflow of 
capital (Horowitz 1972; Ben-Porath 1986). 

Evidence for the social treatment of immigration as a process central to the 
existence and strength of the state is provided by the terminology that has traditionally 
been used by both policy-makers and the general public regarding emigration and 
immigration. While the Hebrew term aliya (immigration) connotes 'ascension' from 
the Diaspora to lsrael,yerida (emigration) describes the formerly highly stigmatized 
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path of abandonment of the Promised Land and 'descent' to the Diaspora. In a 1976 
television interview, then Prime Minister Yitzhak Rabin notoriously referred to 
Israeli emigrants as nefolet nemoshot (fallout of weaklings), and as 'moral lepers' 
(Eisenstadt 1985, 486). Rabin subsequently recanted these harsh statements, but the 
pejorative term yordim for emigrants remained in popular use for many years. 

Between 1948 and 2002, 2.7 million Jewish immigrants entered Israel in four 
major waves of immigration (CBS 2003). The first and most dramatic of these waves 
occurred immediately after independence. Between May 1948 and the end of 1951, 
the Jewish population of the country doubled from 700,000 to I ,400,000. This first 
wave of immigration is referred to below as the 'mass immigration.' The second wave 
of immigration took place between 1955 and 1957, when about 165,000 immigrants 
from North Africa arrived in Israel. The third major immigration wave came on the 
heels of the 1967 War and saw 250,000 immigrants arriving from the Soviet Union, 
Western Europe and North America between 1969 and 1972. The final major wave 
of immigration began i.n 1990. Between 1990 and 1999 nearly I million immigrants 
arrived in Israel and were added to Israel's 1989 population of4.5 million; 84 percent 
of them came from former Soviet Union and about 4 percent from Ethiopia. 

Israel's Housing Policy 

The national interest in promoting immigration, coupled with the sense of 
responsibility toward Jewish communities in distress, bas been a major consideration 
in shaping Israel's housing policy. Throughout the country's history, Israeli 
governments assumed responsibility for assisting immigrants with housing. Housing 
composed a central facet of Israel's domestic public policy since it was perceived as 
a key component of the strategy of state-building and development. 

Following the large wave of immigration in its first two decades, Israel's housing 
policy aimed primarily at achieving two national goals: absorbing immigration and 
encouraging a more uniform geographic dispersal of the population. The strategic 
goal of demographic dispersal was the result of the perception, which to a lesser 
extent persists to this day, that the security of the state depends on a more even 
geographic distribution of the Jewish population, particularly in areas where Jewish 
control and sovereignty are disputed (Drori 2006; Evans 2006). Jewish pioneering 
settlement was expected to help delineate the external borders of the Jewish state 
and to secure its territorial base against military invasion and against the infiltration 
of Arab refugees.s Settling Jews in outlying areas of the country was also intended 
to help delineate internal frontier regions which act as a powerful strategy to expand 
state control over the minority Arab population (Yiftachel 1998). 

On the eve of independence, the call for population dispersal was particularly 
acute in light of the extremely polarized geographic distribution of the population. 

5 Infiltration of Arab refugees was one of Israel's central security problems in the early 
years. Lo the first 15 months after the War of Lodependence, 134 people were ki]led and I 04 
injured by infiltrators. The establishment of frontier agricultural communities was intended 
to create a security barrier against sucb infiltrations, and, in case of war, to buy time for the 
military to organize effectively (Drory, 2006; Gvati 1985, 117-21 ). 
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Approximately 80 percent of Israel's Jewish population lived in greater Tel-Aviv 
and greater Haifa, while the northern and southern frontier regions were practically 
devoid of Jewish presence (Torgovnick 1990, 34). Seeking to take effective control of 
the northern and southern districts (the GaWee and the Negev respectively), in 1949 
the Government adopted the first of a series of national population distribution plans. 
The plan envisioned the establishment of new towns and viUages spread out along 
Israel's borders and across the country (Brutzkus 1964; Evans 2006; Torgovnick 
1990, 30-32).6 Key areas of this plan were the Galilee, where there was an Arab 
majority, and the sparsely populated Negev Desert, where it was important to create 
a • Jewish presence' in order to prove-not least for ideological reasons-that this 
large and inhospitable region was an integral part of the country. Over the years, the 
various plans for population dispersal were implemented through mechanisms that 
required profound and direct involvement of the state in the housing market. In the 
1950s and the 1960s, the overwhelming majority of housing units-80 percent in 
the 1950s, 65 percent in the 1960s-were constructed by the government Between 
1948 and 1964, the Ministry of Housing was involved in the construction of 35 
new urban localities, known as 'new towns' or development towns, and about 400 
small cooperative agricultural settlements located in rural areas.7 Public housing also 
provided the basis for many new neighborhoods on the peripheries of existing urban 
centers (Gonen 1995, 32). Due to low construction standards and the fact that public 
housing was built on public land (and therefore free), their price was often 40 to 50 
percent cheaper than housing constructed on privately owned land. The price factor 
and the dominance of the state in the housing supply caused the Jewish population 
in the peripheral areas to increase. The Jewish population in the Southern District as 
a percentage of all Jews in Israel rose from 1 percent in 1948 to 15 percent in 1995, 
and that of the Northern District grew from 7.5 percent to 10 percent over the same 
period (Cannon 2002, 191). Research shows, however, that the major population 
groups who lived in the publicly constructed housing in outlying regions were 
newcomers who bad immigrated to Israel in the mid- and late 1950s from North 
African and Asian countries such as Iraq, Yemen and India. They could not afford 
publicly constructed homes in central urban areas and thus were directed by the state 
to public housing in outlying regions and on the outskirts of urban conurbations 
(Lipsbitz, 1998; Gonen 1985; Roter and Shamai 1990).8 

6 Since 1949, seven national plans of population dispersal have been prepared by the 
Minister of Interior. The population distribution mindset permeated into the late 1980s. It 
changed upon the arrival of the most recent wave of immigration from the former Soviet 
Union in the early 1990s. 

7 Most of the development towns were established in the Galilee and the Negev. 
The concept was to create local centers that could provide employment opportunities, 
commercial services and cultural activities for the inhabitants of smaller rural settlements. In 
reality, however, the scheme did not work. The development towns often failed to generate 
employment opportunities; they offered (and still offer) relatively low standards ofliving, and 
their residents are characterized by a low socioeconomic status (Lipsbitz 1998). 

8 Immigrants from European countries who were sent to development towns succeeded 
in leaving them on average within ten years of their arrival in Israel, moving to better apartments 
in established cities in the central region, thanks to their sociopolitical mobility. By contrast, 
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The use of housing as a means for achieving Jewish demographic predominance 
in particular areas of the country continued in the 1970s. In that period, however, 
Israel's housing policy gradually became focused on the need to provide low-income 
populations with higher standards of living. Together with this change of focus, the 
governments of the day shifted from supply-side support (housing construction) to 
providing financing subsidies to home-buyers. !By the 1980s, only 20 percent of 
newly built units were in state-sponsored housing developments. The vast majority 
of new housing starts were now carried out by the private sector, with the government 
offering home-buyers subsidized loans for the purchase of an apartment (Carmon 
and Czarnanski 1990). 

At the end of 1989, in light of the large wave of immigration from the former 
Soviet Union, public resources were mobilized once again to absorb the immigrants. 
Within a few months, the government stepped back into direct involvement in the 
construction and marketing ofhousing. Whereas in 1989 the number of new housing 
units was 20,000, 16 percent of which were publicly initiated, the comparable 
figures for 1991 were 42,000 and 5 1  percent. The share of publicly initiated housing 
dropped back to 20 percent or less by 1995, as the government once again pulled out 
of the housing construction business, all the while preserving the financial support to 
immigrants, to young couples, and to the needy (Carmon 2002, 187). 

Housing assistance programs are not unique to Israel. But the total scope of state 
involvement in the housing market distinguishes Israel from other Western countries. 
Israel's housing policy departs from the capitalist model of market forces in favor 
of a socialist model; housing assistance is provided not only on a need basis, but 
also on the basis of the government's assessment of the potential contribution of 
citizens to national goals (Borukhov 1980; Cannon 2002, 186). Particularly notable 
in this regard is the fact that assistance programs in Israel are designed to encourage 
homeownership rather than rental accommodation. In 1999 homeowners (or, to be 
more precise, long-term leaseholders) accounted for 71 percent of all households 
(CBS 1999). This rate is extremely high compared to most European countries, 
and is of particular interest considering the fact that Israel is an immigrant society.9 
Although typically in immigration countries the most common form of dwelling is 
rental accommodation, the goverrilllents of Israel have historically taken a different 
emphasis, and have encouraged the citizens of the country-and new arrivals among 
them in particular-to purchase (or lease long-term) the housing units they occupy. 

The encouragement of homeownership, like the policy of population dispersal, 
is not based solely on considerations of economic efficiency, but on the ability of 
housing policies to play a key role in the fulfillment of the state's strategic interests.10 

immigrants from Asian and North African countries stayed in the urban periphery. According 
to the population census of 1961, 62 percent of the immigrants from Morocco and 72 percent 
of those from Algeria were housed in the new peripheral towns, compared with 1.3 percent of 
those from Germany and Austria and 13 percent of those from Poland. 

9 In 1999, 54 percent of French households owned their homes. The comparable figure 
for West Germany was 43 percent. Only Spain, Ireland and Belgium had higher ownership 
rates than Israel (National Agency for Enterprise and Housing 2003, Table 3.4). 

10 Data shows that the cost of housing in Israel is very high relative to average income. 
In 1999 the median price of a housing unit in the United States was $108,000 while in Israel 

• 
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Homeownersbip is viewed as a more effective means of establishing Jewish presence 
and dominance than is rental housing. Since buying a home requires a considerable 
personal financial investment, it bas the effect of reducing the homeowner's mobility. 
It becomes harder for the homeowner to relocate from the periphery to the center, 
and of course it becomes harder to emigrate. Homeownersbip also ties people to 
the land emotionally, a commitment particularly important in an immigrant society 
(Lewin-Epstein et al. 2004, 343). Finally, in the early years of statehood, land and 
housing were used as political resources to reward favored groups, as was the case 
with Labour party leaders and army veterans (Rabinowitz 2000). 

Given the national-strategic emphasis that, in Large part, dictates government 
housing policies in Israel, it is reasonable to ask whether this has influenced the 
socially acceptable definition of'public purpose' for which land may be expropriated. 
As the discussion below shows, the national-strategic role that housing plays in Israel 
results in a social culture in which expropriation ofland for housing, for infrastructure 
and for community services is regarded as essential for national security. It thus 
defines what constitutes a valid 'public purpose,' and at the same time provides a 
justification for imposing Limits on property rights. 

The implications of the social and political significance that has been devoted to 
housing for the practice of expropriation and the case law will be examined below 
with regard to three periods in the country's history. The fi.rst was the brief span of 
years immediately following independence, when authorities resorted to confiscating 
privately owned apartments in order to provide temporary accommodation for those 
in need .. The second was the 1950s and early 1960s, a period of increasing political 

pressure to provide permanent housing solutions for the immigrants who had arrived 
immediately after independence and to develop the infrastructure of the new state. 
The third period is the decade of the 1970s, when expropriations were employed 
as a means to provide better housing and living conditions to both immigrants and 
underprivileged communities of long-time citizens. 

Apartment Confiscation as a Means of Providing Temporary Accommodation, 

1949-52 

The period between 1948 and 195 I was the most intensive in terms of allocating 
resources for immigrant absorption. Overall, 690,000 immigrants entered Israel during 

in 1997 it was S 150,000. This price difference is astonishing considering the fact that US 
per capita gross domestic product (GOP) is double that of Israel (Benchetrit and Czamanski 

2005, 52). Housing prices in outlying areas of the country are considerably lower than in the 
central region. In 1982 the average housing prices in the peripheral towns of northern and 
southern Israel were about half of those of metropolitan Tel-Aviv and Jerusalem. Yet given the 
correlation between economic stai11S and housing values, housing is very expensive relative 
to average income, both for the affluent and for the poor. As a result, most households (and 
first-time buyers in particular) need to obtain, in addition to the subsidized mongage offered 
by the Government, a private-sector mongage, which is naturally more expensive to service. 
From an economic point of view it would be desirable to offer households a choice between 
subsidies for homeownership and rented accommodation (Gabriel 1986). 
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these years. compared to the 483,000 immigrants who entered Jewish Palestine in 
the 30-year period prior to independence. The result was a doubling of the Jewish 
population base to 1 .4  million in Jess than four years (Bachi 1 974, 89-1 L I ;  Sicron 
1 957, 38-9). 

Absorbing immigrants at a rate as dramatic as this would be an ambitious 
challenge for any country. For the lsrael of 1 949, a fledgling state, poor in resources 
and attempting to recover economically from a year-long war of independence, 
attempting to absorb these masses led the economic system and the existing social 

structure to the verge of collapse. The hardships involved in immigrant absorption 
were the result not only of tbe large volume of immigration but also of its social 
composition. The immigrants of these years arrived overwhelmingly from two 
regions of the world: Eastern and Central Europe (48.6 percent) and Arab countries 
(50.7 percent). All immigrants were accepted: tbe young and the old, the healthy 

and the infirm. Among the post-war remnants of European Jewry who arrived, a 
large number were chronically ill concentration camp survivors. Inability to support 
themselves economically also typified certain segments of the community of Oriental 
Jews (Je\vs originating from Moslem countries), many of whom arrived in Israel 

destitute, having been compelled to Leave all their possessjons behind. In addition. 
their family structure made social mobility and economic independence difficult 
to achieve. 1 1  The encounter between the veterans, who had created a relatively 
modern institutional and social infrastructure, and the immigrants from the Arab 
countries, nearly all of whom were attached to traditional cultural systems, posed 
a severe challenge. The interaction between the groups w·as not symmetric, and the 
establishment preferred a policy of rapid (and essentially enforced) integration over 
one of recognition of, and reconciliation with, cultural pluralism (Lissak 2003). 

The chief proponent of a policy of unrestricted immigration was Prime Minister 
and Defense Minister David Ben-Gurion. Although public opinion polls taken in 
l 949 showed that the vast majority of the population (82 percent) was in favor of 

planning and regulating the stream of immigrants and adjusting it to the economic 
ability of the country to absorb immigration (Blander 2004; Halperen 1 969), Ben
Gurion ardently opposed selective and controlled immigration (Hacohen 1 998; 

Gelber 1998). For Ben-Gurion, immigration not only enhanced tbe political, social, 
economic, ideological and psychological image of the new state; immigration 
strengthened national security, and tbis was the prime consideration. 'A primary 

and deciding factor in our security is  mass immigration in short order,' Ben-Gurion 
stated in 1949. 'No effort is as potent as the intensification of immigration in this 
regard . . .  and no economic or similar consideration can be allowed to slow down the 
rate of immigration, any more than it did our resistance to the Arab annies' (State of 
Israel 1 95 1 ,  1 2). Ben-Gurion went on to explain v.·hy, in his view, immigration would 
achieve more in terms of strengthening the country's security than any other single 

I I  Nearly 40 percent of the OrientaJ Jews who arrived in Israel were cbildren under the 

age of 14, compared to only 1 5  percent among European immigrants. [n tenns of economic 
independence, tbere were 75 dependents (including 66 children) per 100 Asian and North 
African immigrants of working age, compared to 49 dependents (includjng 28 children) per 
1 00  Europeans (Bach.i 1 974, I 10; Sicron 1957. 62). 
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measure: 'We might have captured the West Bank, the Golan, the entire GaUiee, but 
those conquests would not have reinforced our security as much as immigration. 
Doubling and tripling the number of immigrants gives us more and more strength . . .  
That is the most important thing, above all else.' Of the importance of dispersing 
Jewish settlements over the entire national territory he spoke in similar vein: 'We 
have conquered territories, but without settlements they have no decisive value, 
neither in the Negev, nor in the Galilee, nor in Jerusalem. Settlement is the real 
conquest.' And as settlement of the land required a stronger demographic base, the 
future of the state depended on immigration (Segev 1986, 97). 

Mass immigration gave rise to shortages of essential supplies such as food, 
clothing, fuel and building materials. The influx of immigrants coupled with the 
demobilization of thousands of soldiers at the end of the .1948 war also led to high 
levels of unemployment and to inflationary pressures as a result of the expansion 
of loan programs. As far as housing was concerned, immigration created critical 
shortages of residential units. 

Upon arrival, the first immigrants of late 1948 and early 1949 were given 
temporary shelter in former British Army barracks. After a few weeks, most of 
them were able to find permanent housing in abandoned Arab villages and urban 
neighborhoods. About 124,000 new immigrants and thousands of discharged soldiers 
were settled in conditions of high density in abandoned Arab homes in Acre, Beit 
Sbe'an, Be'er Sbeva, Lydda, Ramla, Haifa, Jaffa and Tiberias (Lucas 1975, 273-5; 
Stock 1988, 84-90). As the influx of immigrants increased in the spring and summer 
of 1949, all vacant Arab housing in the center of the country was soon occupied. 
The Government realized that construction of permanent housing could not keep 
up with the rate of immigration, and it therefore decided to house the immigrants in 
what were, in effect, temporary shacks constructed out of sheet metal and canvas, 
and which were referred to disparagingly as ma 'abarol (transit camps), a term which 
soon became synonymous with slums. 

Establishing the transit camps did not require exercise of expropriation powers, 
since most of the camps were on public land on the outskirts of existing towns. But 
the severe housing shortage led to a practice of apartment confiscation in urban 
settings as a means of providing temporary accommodation to immigrants and 
others. 

The practice of apartment confiscation was prevalent from early 1949 until 1952, 
against the background of the acute housing shortage. However, immigration was 
not the only cause of this housing shortage. Severe conditions bad existed in urban 
localities even before the influx of Jews from Eastern Europe and from North Africa. 12 
This was a chronic problem which with respect to Tel-Aviv grew signi.ficantly a.fter 
independence, in light of the Government's decision to locate its offices and to hold 

12 In 1946, for example, the average population densicy was 4.6 persons per room in 
Tel-Aviv and 6.1 in Jerusa.lem. Rents in Tel-Aviv and Haifa were extremely high, reaching 
25 to 30 percent of the average worker's wages. Back in 1940, the Mandate Government had 
promulgated a Rent Control Ordinance LO combat escalating rents. But this measure had only 
served to bring to a halt private construction of badly needed apartment buildings intended for 
rental accommodation (Darin-Drabkin 1957, 24-8; Gonen 1995). 
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meetings of the Provisional State Council there rather than in Jerusalem, which at 
the time was under siege. In 1948 communications between Tel-Aviv and Jerusalem 
were unreliable, and government officials who lived outside Tel-Aviv needed to 
be relocated to the city. initially, the Government believed that some 500 officials 
could be billeted one or two to a room in private apartments, and about 1,700 could 
be housed in large dormitory-style balls (Sbaref 1962, 158-69). ln practice, there 
were no free rooms at reasonable prices in Tel-Aviv before the surrender of the Arab 
neighborhood of Jaffa, so the Government resorted to confiscating scores of Jewish
owned apartments. 

The confiscation of apartments was carried out pursuant to the provisions of 
several different items of emergency legislation. At first, the Government made use 
of the Defence Regulations of 1939 and the Defence (Emergency) Regulations of 
1945, which Israel had inherited from the British. Then, in 1948, the Government 
promulgated the Emergency (Requisition of Property) Regulations whiich were 
transformed into the Emergency Land Requisition (Regulation) Law, 1949, still in 
force today.13 

The language of the Emergency Land Requisition (Regulation) Law reflected 
the prevailing view that the very existence of the State depended on rapid Jewish 
population growth. ln addition to incorporating clear-cut security considerations 
as factors to be taken into account at the discretion of the requisitioning authority, 
the law cited the goal of immigrant absorption as grounds justifying the issuance 
of confiscation orders. Section 3(b) provided that a non-elected administrative 
officer could take immediate possession of private property whenever it appeared 
to him that this action was necessary for the 'defence of the State, public security, 
the maintenance of essential supplies or essential public services, absorption of 
immigrants and rehabilitation of ex-soldiers and war invalids' (emphasis added). 

The Emergency Land Requisition (Regulation) Law regulated two types 
of orders: land requisition and housing.14 In the original version of the law, the 
legislature mandated that land that was properly requisitioned pursuant to this law 
could not be occupied for a period exceeding three years. Later, however, the initial 
period was extended to six years and subsequently to ten (Hofnuog 1996, I 09-J J 2). 
As regards housing orders, the legislature did not specify an expiration date, but 
in practice such orders were generally issued as a means for providing temporary 
shelter only. Between 1949 and 1952, the Government made extensive use of the 
Emergency Land Requisition (Regulation) Law, issuing 1,255 housing and 1,124 
land requisition orders. Of these, 952 were for the benefit of immigrants, 80 l were 
intended for provision of essential public services, 82 for national security and defense 
and 544 for rehabilitation of discharged soldiers and war invalids.15 Requisition orders 
as well as housing orders dramatically affected the value of private property. Their 

13 4 L.S.I. 3 (1949). 
14 The Law created an overlap between the definition of 'land' and 'house' According to 

Section I, land included '[l]and of any category or tenure and any building, tree or other thing 
fixed in the land.' House meant 'building or other structure, whether permanent or temporary, 
which is fixed to the land and includes any part of such a building or structure.' 

15 15 O.K. (1953) 366. 
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effect was to take over a vacated apartment before it could be rented out again and 

to give it to a 'benefited tenant,' instead of a tenant chosen by the apartment owner. 
A benefited tenant who entered an apartment under the terms of a housing order 
immediately gained the status of a statutory tenant. As such, the tenant only had to 
pay fixed minimal rent fees and was protected. against eviction. 

A large number of the issued orders were annulled by appeals committees 
shortly after their issuance, sometimes even before physical possession took place.16 
interestingly, however, owners whose private property was physically seized did 
not hurry to bring their claims before the Court. Between 1948 and 1952 fewer than 
15  cases concerning apartment confiscation reached the Supreme Court. Almost all 
involved confiscation orders issued for accommodation of government bU!feaucrats, 
as opposed to ordeFS issued for accommodation of immigrants and the rehabilitation 
of ex-soldiers (Holzman-Gazit 2002a). 

Apartment Confiscation Adjudication: Judicial Performance and Social 
Context 

From a formalistic legal perspective, the case l.aw of apartment confiscation does not 
touch directly on the subject matterofthis study. Apartment confiscations were exercised 
under Mandatory and Israeli emergency legislation, whereas this study focuses on the 
Court's treatment of the exercise of expropriation powers under the 'normal' scheme 
of the AO of 1943 and the Planning Law of 1965. Yet this distinction, although 
important for a doctrinal analysis of the Court's record, should not lead us to ignore 
the fact that substantively it presented the Court at a very early date with the choice 
between competing interests that were very similar to the ones that arose in cases of 
expropriations under the abov�mentioned laws. The Justices who handled challenges 
against expropriation powers in the early years were the same ones who sat in apartment 
confiscation cases, and in both situations they were faced with a legal practice that 
harmed the right of [Property owners for the sake of what the government defined as the 
public interest. The Court's pattern of adjud.ication in apartment confiscation cases thus 
serves to illuminate the political, social and cultural environment of the 1950s, in which 
providing housing to immigrants emerged as a centra.! value. 

Many of the cases of apartment confiscation that reached the Supreme Court 
involved the preferential treatment of government officials. In a period of severe 
shortage of housing, it was not uncommon for a civil servant to approach the 
Requisitioning Officer and to ask him to confiscate a particular apartment for 
the civil servant and for their family.17 One such case was Zeev v. Acting D istrict 
Commissioner of the Urban Area ofTei-Aviv, in which the Director of the Financial 

16 Reporting to, the Knesset, Minister of Justice, Pinchas Rosen stated that of the total 
number of approximately 2,500 requisitions and housing orders, about 850 were set aside by 
the appeals committees or by the requisitioning authority itself before the orders had been 
carried out. IS O.K. (1953) 366. 

17 H.C. 10/49, A.S. Ltd. v. Acting District Commissioner ofTe/-Aviv, 2 P.O. 226; H.C. 
82149, Schwartz v. Ccmponent Requisitioning Authority, 2 P.O. 170; H.C. 29/49, Sheinin v. 
Acting District Commissioner ofTei-Aviv, 2 P.O. 654. 
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and Control Section of the Ministry of the Interior asked the requisitioning officer 
to confiscate a four-room apartment in Tel-Aviv for his and his family's use}& The 
facts of the case, as it turned ou� were that prior to issuing the requisition order, the 
Director bad been in lease negotiations with the owner of the apartment. When it 
seemed that the negotiations could not be concluded to the Director·s satisfaction, 
be approached the Acting District Commissioner and asked to have the apartment 
requisitioned. Other ethically troubling cases involved requisition orders issued in 
order to prevent eviction proceedings commenced by the apartment ow-ner. 19 Among 
those who benefited from such confiscatory proceedjngs were several judges and 
even the Attorney General, who had to move from Haifa to Tel-Aviv and could not 
find suitable accommodation.20 

ln reviewing challenges to apartment confiscations, the Supreme Court generally 
declined to imterfere, and upheld the temporary confiscations. The Justices held that 
they were not authorized to consider the unreasonableness oftbe expropriation order 
unless the authorities had acted in bad fajth. But although the Court deferred to the 
authorities in all such cases, it criticized the phenomenon itself. 

The confisaltion of an apartment is not [to be] carried out for the benefit of the public servant 
but for the purpose of establishing essential services of the state, and on no account must the 

impression be left that matters concerning confiscations are decided in so light a fashion, so 
that a civil servant has only to discover a fiat and to approach the competent authority and he 

will immediately receive a confiscation order in his favor.21 

Any attempt to explain the Supreme Court•s decision, taken time and again, to al1ow 
such confiscations to proceed despite the evident mismanagement and dubious ethics 
of the practice, must take several factors into account. First, the harm associated with 
apartment confiscation was of temporary duration. This may have swayed the Court 
in favor of upholding the orders. Another important factor was the political culture 
ofrbe country. lsrael of the 1950s strongly inclined toward collectivism. (Eisenstadt 
1 967, 1 7-8; Horowitz and Lissak J 978, 1 3 1 -3). Ben-Gurioo spoke repeatedly of the 
need for a pioneering spirit 1n lifting the heavy load of absorbing immigrants and 
developing tbe country. l n  a speech he gave in 195 1 entitled 'The Call of Spirit in 
Israel,· the Prime Minister said: 

The State cannot depend entirely on the apparatus of the government, oo members of the 
cabinet and the Knesset in fulfilling its missions of constructing farm buildings, houses, 

18  H. C. 10/48, Zeev v. Acting District Commissioner of the Urban Area of Tel-Aviv 

rrehoshua Gubem;k}, I P.D 85; translated in I Selected Judgments of the Supreme Coun of 
lsrael ( 1948-53) 68. 

19 H.C. I I  /48, Mizel v. Acting District Commissioner under the Terfi1S of 1he Defence 
f?.egulations, I P.O. 133; H.C. 38/49, Zanbar v. Acting District Comm;ssioner of Haifa, 2 P.D. 
794. 

20 H.C. 5i48, Leon v. Acting District Comrnissioner of Tel-Aviv, I P.O. 58: translated in I 

�elected Judgments of the Supreme Court of lsrae l 4 1  (1948-1953). 
21 H.C. 29/49. Sheinin v. Acting Districr Commissioner ofTei-Aviv, 2 P.D. 654 (upholding 

:.onliscation order for the personal use of low-ranking officer in the visa department of the 

viinistry of Immigrant Absorption). 



The Public Use Requirement 91 

schools, factories, hospitals, laboratories, rail ways and roads. We shall need them, but 
with them alone we can not harness completed the pioneer energy latent in us . . .  I do not 
mean only the few gifted individuals with special talents and unusual attributes. Within 
each man and woman are bidden tremendous powers: it is only a question of knowing 
bow to reach their source, and reveal and exploit them. (State oflsrael 1951, 9-11) 

The pioneering image served to legitimize the belt-tightening measures that the 
Government imposed for the sake of immigrant absorption. Between 1949 and 
1951 the Government applied an austerity program in an attempt to ease the severe 
shortage in essential commodities. The austerity program included price controls 
and the rationing of food, clothing, shoes, building materials and foreign currency. 
The success of the program depended on the willingness of the public to stand in line 
for hours in order to obtain, in exchange for coupons, frozen codfish and dehydrated 
eggs. In 1949, the expectations for self-sacrifice were met and most Israelis complied 
with the strict rationing program. Shortly after, however, an extensive black market 
in food, goods and foreign currency developed, signifYing that the public was tired of 
complying with collective demands (Barkai 1990, 37-41; Gross 1997; Naor 1987)_22 
Another example of the political atmosphere of self-sa.crifice was Ben-Gurion's 
proposal to employ immigrants in a quasi-military system 'without private profit' and 
in this way to pursue 'national works' without needless expenditure. Although the 
proposal was never put in practice, its very elaboration points to the types of demands 
imposed on Israelis in the 1950s (Horowitz and Lissak 1989, I 08-9; Segev 1986, 
152-4). 

As far as housing is concerned, the belief in the spirit of collectivism and the 

genuine shortage in housing may have made it socially acceptable to require apartment 
owners to temporarily give up their property in order to provide accommodation for 
those in need .. 'We have no alternative,' Golda Meir, the Labor Minister, declared 
in justification of the government's policy of housing several thousand immigrants 
in wooden huts, often crammed four to a room. 'There is no harm if a family of 
three or even four lives in one single room ... We intended to provide a roof. Not a 
ceiling-Uust) a roof. No plaster-only whitewash. The immigrant himself will in 
time plaster the walls and add a ceiling . .  .'(Segev 1986, 133). 

It is striking indeed that although two-thirds of the requisition orders aimed to 
provide temporary housing for immigrants, the war-disabled and discharged soldiers, 
property owners by and large did not challenge the legality of the orders. Property 
owners were willing to tolerate the temporary loss of income. However, when 
government bureaucrats began to abuse the process at their expense, they resisted, 
taking them to court (Eisenstadt 1954, 125-31). In one case, an elderly woman was 
ordered to vacate her apartment and move to another apartment she owned, located on 
a higher floor of the same building, so that a civil servant who claimed to suffer from 
poor health could occupy the more desirable apartment. 23 

Such confiscations raised the ire of property owners. And still the Court refused 
to interfere. It is possible that in addition to the influence of the dominant collectivist 

22 The austerity regime was officially repealed in 1951 before the election to the second 
Knesset. 

23 H.C. 31148, Yechimovitz v. Acting District Commissioner, 2 P.D. 198. 
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ideology of the period, two other factors contributed to the espousal of a hands-off 
approach. One was the uncertain political status of the Court, and the other was 
the fact that the purpose of confiscation orders was to enable government officials 
to facilitate the absorption of immigrants (Holzman-Gazit 2002a). The early Court 
needed to fight for institutional independence and therefore sought to avoid clashes 
with the politically domi.nant executive branch. Had it invalidated confiscation orders 
issued on behalf of bureaucrats, the Court could have expected a political fight on 
its hands with the government Furthermore, ultimately the confiscations were not 
purely a matter of the personal comfort of government staff. One must remember 
that confiscation orders issued on behalf of government officials, including those 
involving preferential treatment, were intended to facilitate the provision of'essential 
public services' (as the language of the emergency legislation required). The primary 
mission of the first Israeli Government was the absorption of immigrants. A judicial 
decision declaring confiscation of an apartment for a bureaucrat and their family as 
inappropriate acted against this effort. It meant that the officer would not be able to 
provide their 'essential public service' and the fulfillment of the national mission of 
immigrant absorption would be hindered. 

After 1952 there was a dramatic drop in the number of properties requisitioned 
for the purpose of providing temporary accommodation. The transfer of the poHtical 
capital from Tel-Aviv to Jerusalem at the end of 1949, the accelerated pace of 
construction of permanent housing and the improvement in transportation services 
combined to ease the housing pressure in Tel Aviv somewhat, and the practice was 
essentially discontinued. Still, the mission of absorbing mass immigration was not 
completed. It now focused on providing the newcomers with permanent housing. 

Expropriations for Economic Development and Permanent Housing 

While temporary solutions provided shelter for the huge wave of immigration in 
the 1950s, construction of permanent housing was already under way. Yet despite 
considerable investment of public funds in new housing, at the end of 195 I about 
250,000 irnrnigraots-20 percent of Israel's population and 40 percent of :aU recent 
immigrants-were still living in temporary transit camps. The poor living conditions 
in the camps underscored the urgency of the housing problem. The structures gave 
little protection, if any, against winter rains, and the huts were blazing hot in summer. 
Overcrowding was severe; the resultant lack of privacy had an inevitably deleterious 
effect on family life. There was no electricity or running water, and the sanitation 
facilities amounted to little more than open sewage pits (Bernstein 1981, 29-30). 
Furthermore, although the transit camps were located adjacent to main population 
centers in order to enable the immigrants to enter the labor market, local authorities 
refused to include the camps within their municipal boundaries, so the level of public 
services for residents of the transit camps was below average and unemployment 
remained high (Hacohen 1994, 298). 

Since the vast majority of the immigrants of the 1950s did not have the economic 
resources to strike out on their own-only 15 percent of the newcomers had such 
means-public agencies were able to direct the hundreds of thousands of people 
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searching for homes to geographic locations of the government's choice. As 
mentioned, the intensive program of housing construction and regional development 
in the first decade of statehood was geared towards the goal of geographic dispersal 
of the Jewish population. The government constructed affordable housing in the 
outlying regions and on the fringes of existing urban centers and directed immigrants 
to these areas (Brutzkus 1964). Expropriation was used to further the goals ofhousing 
construction and regional development in two ways. One, which will be discussed in 
the next chapter, involved massive expropriation of Arab-owned land defined under 
law as 'absentee property.' Most of the 400 new Jewish cooperative settlements and 
kibbutzim and the 35 'new towns' established between 1948 and 1964 were built on 
Arab absentee land, located in the ge.ographic periphery of the country in the Galilee 
and in the Negev. The second was expropriation of Jewish-owned land undertaken 
for so-called 'everyday' public purposes. Expropriations of Jewish-owned land were 
typically pursued under the general statutory authority of the AO of 1943, which is 
not intended for emergency situations. Nonetheless, in its review of expropriation 
orders issued under the Ordinance's terms, the Supreme Court of the 1950s employed 
legal terms similar to those it used in cases involving the use of emergency powers 
for security reasons (Holzman-Gazit 2002a). 

A good example of the Court's security mode of reasoning is the 1955 ruling in 
Salomon v. Attorney Genera/Y The issue at stake was an expropriation pursuant to 
the AO for the purpose of constructing a small port on the K.ishon River near the 
city of Haifa. The proposed port was intended to speed up the export of various 
goods (particularly citrus fruit) and to provide the necessary infrastructure for the 
establishment of a chemicals industry in the city of Haifa. The petitioner, who owned 
several tracts of land in the area, did not challenge the public purpose determination. 
instead, be argued that his land could not be considered 'necessary or expedient' for 
the implementation of the public project, given that, despite the Ministry of Finance's 
expropriation order, the planning authorities had yet to prepare a complete plan for the 
development of the port. In the absence of an approved plan. the petitioner claimed, 
it was not certain that the land designated for expropriation would be necessary for 

the realization of the project. 
As indicated in Chapter I, when land was expropriated before final planning 

approval had been received, there tended to be delays in the implementation of the 
public purpose for which the expropriation occurred. In addition, such expropriations 
often resulted in more land being taken than was ultimately required for the intended 
project Despite the arguments of the petitioner in Salomon highlighting these 
concerns, the Supreme Court dismissed the petition. It held that there was 'no doubt 
from the language of Section 3 of the AO that the Minister's discretion is absolute,' 
and therefore the Court would not evaluate the merits of the Minister's decision.l$ 

In support of its holding, the Supreme Court cited the 1942 English case of 
Liversidge v. Anderson,u. one of the most frequently cited precedents in Israeli 
case Law of the 1950s in matters relaling tu infringement of civil rights for security 

24 Application 33/55, Salomon v. Attorney General, 7 P.O. 1023. 

25 !d. at 1027. 

26 Liversidge v. Anderson {1942) A.C. 206. 
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reasons (Bracha 1991;  Shetreet 1 988). l n  Liversidge, the House of Lords was asked 
to review a decision of the State Secretary to use his powers under Regulation 1 88 
of the British Defence Regulations of 1939. This Regulation empowered the State 
Secretary to issue an order holding a person in detention 'if he has reasonable cause 
to believe that the person is affiliated with a hostile association.' Relying on the 
broad language of Regulation 1 88, the House of Lords held that it bad no authority 
to review the considerations underlying the detention decision. Lord Atkin, in a 
minority opinion, held that the Court had jurisdiction to investigate whether the 
State Secretary had reasonable cause to believe that the detainee was affiliated with 
an enemy organization. Given the security context of the English precedent, it is 
interesting that the Israeli Supreme Court referred to it in Salomon. After all, the 
expropriation in Salomon dealt with construction of a port intended to be used for 
the export of commercial goods and did not touch directly on security matters. But 
in Israel of the 1 950s, 'immigration was undoubtedly a question of housing and 
employment' and thus economic development that created jobs and expanded the 
capacity of the country to absorb immigration was of strategic importance (State of 

Israel 1 95 1 ,  32). 
In a recent article, Rachel Kallus and Hubert Law Yone have provided a critical 

review of public housing policy for immigrants in the early years of Israel. The 
authors claim that the waves of immigrant in the 1 950s were used by the state as raw 
material to fulfill the strategic goal of expanding the Jewish presence throughout 
the national territory. 'Housing units were built not in accordance with the needs of 
the inhabitants, but in according to national aspirations . . .  Hence, the State which 
had presented itself as responsible provider for housing for the masses used this 
housing to build itself, while pursuing national and territorial goals' (Kallus and 
Law Yone 2002, 7 7 1 ) .  Kallus and Law Yone point to the hegemonic practice of the 
state in its formative years in which immigration, housing and regional development 
policies were carried out. The Supreme Court, while reviewing challenges against 
land expropriation, acted within this hegemonic practice. The embedded codes of 
the enterprise of immigrant absorption tied it to what was seen as Israel's security 

concerns. And while scholars acknowledge that during periods of national emergency 
courts should not take it upon themselves to decide what government policy should 
be (Gavison 1 990), the same principle could be said to apply to the deferential stance 
that Israel's Supreme Court adopted in the early land expropriation adjudication. In 
Light of the strategic importance of immigration, the Supreme Court was unwi II ing to 
scrutinize the reasonableness of the considerations of those responsible for creating 
the infrastructure necessary for developing the country. In Salomon, the role of the 
port in creating employment, speeding the export of local products and allowing for 
the establishment of  a chemical industry in:fl uenced the Court in its refusal to se-eond
guess the executive decision to proceed with the expropriation, even ahead of an ...... 
approved planY In the 1 949 case of Savorai v. Min ister of Labor and Constroction, 

27 The same principle was upheld by the Court in H.C. 76/52, Keren Zvi \� Minister of 
Finance, 6 P.D. I I  07. Keren Zvi involve.d an expropriation of land that was earmarked for the 
expansion of a hospital. The Court expressed its opinion that the mass immigration of 1 949 
justified immediate action to facilitate medical treatment for the immigrants. 
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on which I will further comment in Chapter 6 below, the Supreme Court expressed 
its opinion that road construction is required 'for public use and for security of the 
state.' This was one of the considerations taken into account by the Supreme Court in 
reaching the conclusion that the expropriation should be upheld despite the failure of 
the authority to issue an expropriation order before taking possession of the land and 
beginning the construction work. 28 

The emphasis om the strategic importance of immigration and economic 
development lasted for many decades. Ln the 1981 case of Notzer, the possibility of 
creating jobs for imm�grant doctors apparently swayed the Court sufficiently for it to 
permit the construction of a health center despite the harm the project would cause 
to the neighborhood. •considerations regarding promotion of immigration are at the 
core of planlling laws,' Justice Landau wrote for tlhe Court. 'These are considerations 
of prime national priority that planners should take into account.' However, starting in 
the 1970s, immigrants were not the only beneficiaries oflsrael's housing policy. New 
exigencies appeared in the housing market reflecting the existence of socioeconomic 
gaps among various strata of long-time Israelis. 

Provision oflmproved Housing for Immigrants and Long-Time Residents 

By the early 1970s, "the gap between the number of households and number of 
available housing units brought about by the mass influx of immigrants in the 1950 
bad been closed. Yet tthe high volume and rate of construction continued as Israeli 
society had to contend with new housing shortages. Shortly after the Six-Day War 
(June 5, 1967 to June 10, 1967), a third wave of some 250,000 immigrants arrived in 
Israel. About 37 percent of the newcomers came from Soviet Union, 20 percent from 
Western Europe, 12 percent from North America and the rest from Asian and North 
African countries (Friedlander and Goldscheider 1979, 100-14). The immigrants 
of the 1970s preferred residential locations offering proximity to economic. social 
and cultural opportunities in the city centers of Tel-Aviv, Haifa and Jerusalem. The 
Westerners among the newcomers also expected better housing conditions than those 
provided to the immigrants of the 1950s. 29 

Seeking to meet the expectations oftbe new immigrants from Western countries, 
the government in effect privatized the housing market, gradually withdrawing from 
its involvement in construction, reducing construction subsidies and switching to the 
provision of financial assistance to home-buyers. The change in the mechanism of 
public support enabled a wider role for private construction companies which began 
building large apartments in Tel-Aviv and in new suburban towns in the Central 
District.30The housing units that were built in the 1970s offered the Israeli population 

28 H.C. 85/49, Savorai v. Minister of Labor and Ccnstntction, 2 P.D. 887, 889. 
29 The architecture of the publicly constructed lilousing in the 1950s was 'arcb.itecture 

for the poor.' Public housing projects were standardized and the typical building was a small 
concrete block of two floors with tiny apartments of 40 square met.ers. 

30 Figures show tbat over the period between 1948 and 1999, private cons1ruction 
dominated the market for large apartments and it located its activity in the urban network. 
Over the years, some 65 percent of aU housing units constructed by private companies were 
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improved conditions not only in tenns of geographic location but also in terms of 
the quality of the housing and of the standard of living. The size of the avergage 
apartment in public housing nearly doubled: from 40 square meters in the 1950s to 
75 square meters in the 1970s. Apartment density decreased from 2.2 persons per 
room to 1.6, and the average number of rooms per apartment increased from two to 
three (Haber 1975, 46-8). 

The relatively high quality of the housing offered to the immigrants of the 1970s 
and the high social and economic status of long-time citizens of European origin 
accentuated the low social standing of those citizens of North-African origin who 
had immigrated to Israel in the 1950s. Housing prices in desirable urban locations 
increased sharply in the early 1970s, making it impossible for those who did not own 
an apartment to acquire one. 31 The sense of deprivation among low-income citizens 
erupted in the early 1970s into social protest. Two groups of citizens made demands 
for improvement in housing. The first was a group of young people ofNorth-African 
origin, second-generation immigrants, who called themselves the 'Black Panthers,' 
in conscious imitation of the American black social and political protest movement 
of lhat name. Drawn predominantly from the metropolitan slum areas, the Black 
Panthers demanded 'better housing conditions, slum clearance, more jobs, better 
education and an end to all ethnic discrimination.' Comparing themselves to new 
immigrants, the Black Panthers hung posters in the streets of Jerusalem that read 
'New Immigrants Get Housing-· We Get Nothing' (Cohen 1972). The other protest 
group was the 'Young Couples' movement. The main claim of this group, whose 
membership was also comprised largely of lsra.eli-bom children of North African 
immigrants, was that housing had become unatfordable and that they lacked the 
financial means to become homeowners. Their repeatedly voiced demand was to 
have access to the same mortgage subsidies received by new immigrants (Etzioni
Halevy 1977). 

The Government at first ignored the anger and frustration. Prime Minister Golda 
Meir stated publicly that if a choice bad to be made between social equality and 
immigration, the latter came first. Attitudes, however, soon changed. Acknowledging 
the connection between ethnic protest, social turmoil and the threat to the established 
political order, and seeking to prevent downward mobility of long-time citizens, 
the Government widened its eligibility criteria for public housing assistance. It 
initiated a subsidy program aimed at young married couples of low socioeconomic 

in Tel-Aviv and the Central Distric t; 20-25 percent were in Jerusalem and Haifa districts; only 
10 to 15 percent were in the periphery-the Galilee and the Negev. By contrast, 40 percent 
of public housing units were constructed in the peripheral districts in the north and south of 
Israel-areas that were reached by only a small minority of private projects (Carmon 2002, 
184). 

31 During the 1970s, housing prices in urban localities of high demand outstripped the 
Consumer Product Index in all but seven quarters of the decade. The opposite was true for 
public housing in outlying areas, which fell io relative terms throughout the decade, outpacing 
the CPI only in a single six-month period (Gabriel 1986, 231 ). Hence, families from the 
earlier wave of immigration who lived outside those areas, mostly Israelis of North-African 
origins, lost out in relative terms. They were forced to remain in the outlying regions of the 
country or on the fringes of existing cities which bad gradually become slum areas. 
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status (Lithwick 1980; Ministry of Housing 1974). The Government also launched 
an extensive project of neighborhood rehabilitation directed at improving 
housing conditions, physical infrastructure and local social services in distressed 
neighborhoods throughout the country.32 

Elimination of the slums and the provision of housing to the poor represented 
only one of the three national goals underlying the housing policy of the 1970s and 
early 1980s. A second goal was to create physical diversification of the housing 
projects as a means for enhancing social diversification of residents. By the 1970s, 
the Government was already aware of the negative results of the homogeneity in 
the public housing projects of the 1950s. The response was a change in the housing 
strategy of allocating designated areas to specific eligible groups such as young 
families. From the 1970s, the projects initiated by the Ministry of Housing attempted 
to engineer social integration by combining economically strong households with 
weaker ones (Carmi 1977; Wallfson 1976). The third national goal that shaped 
Israel's housing policy in the 1970s related to the geographical results of the Six-Day 
War. After the War, housing construction played a central role in establishing Jewish 
control, authority and domination in politically sensitive Jerusalem. 

The new social codes embedded in the housing policy of the 1970s shed light 
on the Court's land expropriation record of the period. As recalled, the Court of the 
1970s showed growing willingness to review government actions closely in order to 
protect civil rights. Yet in the case law ofland expropriation, it tended to defer to the 
government and failed to render substantive protection to landowners. For example, 
in the 1974 case of Spolansky, the Court declined to intervene in an expropriation 
whose public purpose designation was originally intended for the construction of a 
new neighborhood for immigrants, but eventually part of the land was designated 
for the building of luxury housing.33 Similarly in Bonin, the Court dismissed the 
claims of the petitioners whose land in the Talpiyot neighborhood of Jerusalem 
was expropriated for the purpose of establishing a military base and afterwards the 
public use designation was changed for development of a residential project for low
income families.34 Situating the outcomes of Spolonsky and Bonin in the context 
of the goals underlying the housing policy in the 1970s, the Court's rulings stand 
as a reflection and reinforcement of the strategic social and political significance 
granted to housing. Both cases concerned land located in Jerusalem and in both 
cases the purpose of the expropriation corresponded to the goals of enhancing social 
diversification and assistance for low-income groups. 

In the discussion below, I would like to suggest that the same values that turned 
immigration and housing into national goals of the first order affected more than the 
Court's hands-off approach in reviewing the Minister's definition of public purpose. 
Another doctrine that was fashioned in light of these values was the judicial treatment 
of the no-compensation rule. 

32 In the 1970s, renewal projects encompassed 70 neighborhoods. Ninety percent of 
them were public housing projects for houses built in the first 25 years of the State. About 70 
to 90 percent of the population who lived in renewal project neighborhoods in the 1970s were 
of Asian and North-African origin. At that time, Oriental Jews constituted approximately 45 
percent of the Jewish population in Israel (Alterman and Churchman 1991; Cannon 1988). 

33 H.C. 147n4, Spolansky v. Minister of Finance. 29(1) P.O. 421, 429. 
34 H. C. 282171, Ban in v. Minister of Finance, 25(2) P.O. 466. 
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�ousing Subsidies and the No-Compensation Rule 

�s previously discussed in Chapter 2, the Court's ruling in the 1 979 Feitzer case 
;..tands as a symbol for the disfavored status of landowners when it came to the right 
::<:>r full compensation.35 In Feitzer, the Court held that the compensation paid to the 
::J'Nller of expropriated land could be reduced by up to 40 percent. regardless of the 
�ct that the m.vner's land was expropriated in its entirety (and therefore the owner 
:::ould not be said to benefit to the extent of their remaining property from the public 
...:�se to which their expropriated land was put). Writing for the Court, Justice Landau 
::::>tiered a tax rationale for tbe decision. He explained that the no-compensation rule 
::;;hould not be interpreted as depending on the betterment of the ow-ner's remaining 
property. Rather, the no-compensation rule should be viewed as a kind of general 
property tax. It could be collected from landowners without regard to betterment. 

It is easy to criticize the expansion of the no-compensation rule in Feitzer and 
t:he tax rationale that the Court enunciated in support of its ruling. Nonetheless, 
normative arguments aside, the burden imposed on landowners as a result of the 
oo-compensation rule is not totally out of line with the social mores manifested in 

srael's housing policy. The social consensus on the role of housing as an instrument 
or attaining national goals led all Israeli governments to intervene in the housing 

11:11arket and to formulate subsidy programs (Borukhov 1 980). During the 1 950s 
and 1 960s, public assistance took the form of public housing. In that period, the 
overwhelming majority of housing starts were constructed either directly by the 
:CVlinistry ofHousing or indirectly through quasi-public agencies such as the Histadrut 
(:_the national Trade Union Organization) and the Jewish Agency. The expenditure on 
:l:10using imposed a considerable economic burden on the state. Public housing was 
:already subsidized by direct subsidies granted to the price of the apartment itself 
c:Jr of the land on which was built. To this expenditure the government added from 

he mid-1 960s home-buyer assistance of subsidized short- and long-term mortgages 
;as well. Home buyers had to pay l 0-20 percent of the total investment as a down 
::.>ayment, and the rest came from loans provided by the public sector (Roter and 
:Shamai 1 990). In 1 964 and 1 965, for instance, public housing starts averaged around 
<>O percent of the total new units, and expenditure on housing amounted to 1 7 percent 
-<>f the Government's annual budget (Brutzkus 1 964, 58). 

Housing subsidy programs for immigrants also existed in tbe 1 970s.16 Their 
..existence reflected the survival of the national importance of immigration. For 
�ld-timers, subsidy programs took a different form. The Government structured 
:a progressive need-based mortgage subsidy system. furthennore, the subsidized 
:mortgage system also contained a geographic component. Buyers of homes in 
-()Utlying regions of the countY)' or in areas designated by the government as 'national 
J>riority zones' could receive mortgages on more advantageous terms and usually 

35 C.A. 377n9, Feitzer v. Ramal Gan Local Planning and Building Commission, 35(3) 

P. D. 645. 
36 In 1 973, for example, state-subsidized mortgages bore an average interest rate of7 .62 

-percent against 15.6 percent, for privately financed mortgages (Haber 197 5. 54). 
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also received a loan which was convened to a grant once the family had remained in 
the location for a cenain number of years (Gabriel 1986; Lith wick 1980). 

Israel's housing subsidy programs were sharply criticized by economists who 
blamed such policies for soaring house prices and for the heavy burden they placed 
on public finances (Lerman 1976; Lipow 1996). Yet, in the same manner that 

Israelis do not protest against tax increases to pay for national security, they by andl 
large accepted the burden imposed on them as a result of ls:rael's housing subsidy 
programs.37 The strategic significance attributed to land use programs produced a 
social consensus that regarded the imposition of a significant financial burden on 
the public for the purpose of providing adequate housing as legitimate and fair. ln. 
the context of the societal consensus on the need for redistribution of resources for 
housing, the no-compensation role which required landowners to dedicate land 
for community services did not appear out of line. Yet a serious question remains 
regarding the extent of the burden imposed on landowners. Why should landowners 
pay more than other citizens when, after all, like everyone else they already pay 
taxes that finance the housing subsidy programs? 

A possible answer can be found by looking at the social values enshrined in 
Israel's property tax regime. Propeny tax applies to all segments of Israeli society. 
But for years, the ls:raeli legislature created a punitive system of property tax directed 
at owners of residential land who chose to leave it vacant. The expectation was that 
the punitive tax would cause landowners to build on their land, or that, at the very 
least, it would attenuate land speculation. The Israeli property tax regime, which 
lasted until 2000, fostered a societal perception that landowners were a special 
minority hoiding a vaiuable and limited resource which should be used for the 
public good, rather than for private benefit Turning back to the legal reasoning in. 
Feitzer, the tax rational carried problematic consequences for the application of the 
no-compensation rule in terms of inequality among landowners and the waiver of a 
requirement for any sort of nexus and proportionality between the burden imposed 
on the landowner and their share in the need for additional public facilities. Yet the 
tax rationale used by Justice Landau in Feitzer perfectly captures the lsra.eli values 
that legitimize punishment of landowners if they do not use their land for purposes 
valued by society. As opposed to owners of other types of propeny, landowners are 
required to make their propeny available for the general good either by building on 
the unused land or by dedicating portions of it for public facilities without receiving 
monetary compensation. 

The prominent place of the absorption of immigration and the provision 
of housing assistance explains the Supreme Collfit's unwillingness to set barriers to 
the powers of expropriation and to narrow the starutory no-compensation provisions. 
Yet another important factor that affected, if somewhat ironically, the legal doctrine 
of expropriation to the extent that it was aimed at Jewish landowners was the Israeli
Arab land struggle. ln the next two chapters I will focus on this component of the 
sociopolitical emvironment. 

37 For example, in March 1990, in order to finance the expenditure on absorption of 
the immigrants from former Soviet Union, the Government raised the value-added tax by one 

percentage point to 16 percent and then in January 1991, the VKf was raised to 18 peroenL 



Chapter 5 

Expropriation of Arab Land in the 1 950s: 

Polic y and Process 

The previous chapters discussed two important phenomena in the sociopolitical 
environment within which Israel's Supreme Court reviewed challenges to land 
expropriation. One was the long-term impact of the ideology and culture of nation
building which held sway in Zionist society priorto independence, with its intellectual 
rejection of private property as the paradigm for Israel's tenure system. The other was 
the significance that was accorded in Isra.eli society to Jewish immigration. not only 
as the raison d'etre of the Zionist enterprise generally, but, more urgently perhaps, 
as a strategy of state- and society-building. At various points in the discussion I have 
referred to the connection between, on the one hand, these two phenomena and, on 
the other, the nature of Israel as a society that contains within itself a fundamental 
division between two communities, Jews and Arabs. Israel's tenure system of public 
land ownership and its policy of encouraging Jewish immigration reinforced (and 
therefore to a certain degree also advanced) a worldview in which Israeli Arabs 
were seen as posing a demographic (and therefore ultimately political) threat to 
the existence of Israel as a Jewish state. In keeping with the Zionist ideology and 
experience, the stra.tegy employed to counter this perceived danger was to encourage 
the demographic growth of the Jewish population and to disperse it geographically 
throughout the country, with particular emphasis on the regions in which Jewish 
presence was sparse compared to that of Arabs. 

This chapter focuses on the ways in which the Jewish-Arab struggle for control 
of the land played out domestically in Israel's legal practices of land expropriation 
in the 1950s. Few issues have bad a more immediate impact on the tensions between 
Arabs and Jews within Israel than the Israeli policy of expropriating Arab land. 
During the British Mandate, Jews and Arabs in Palestine had equal political and 
legal status, which to a certain extent held in check their mutually incompatible 
aspirations for control over the territory. After the establishment oflsrael, however, 
the struggle for control of the land in the new Jewish state became a dispute between 
the rulers and the ruled. In the wake of the 1948 War, Israeli authorities expropriated 
large tracts of Arab land, and initiated widespread Jewish settlement programs aimed 
at controlling the growth and the spread of the Arab minority by securing a dominant 
Jewish presence in, and ownership of, all parts of the national territory. For this 
purpose, a special legal framework was created that institutionalized the transfer of 
land from private or coiJective Arab ownership to collective Jewish ownership, that 
is, to the state. 
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Territorial Control and National Security 

The focus of national security policy tends to be external threats. Frequently, however, 
national security has a domestic dimension as well: the need to contain a perceived 
enemy within the national borders. This is the case in a plural society such as lsrae� 
which employs an 'ethnic democracy' model to negotiate Jewish-Arab inter-communal 
relations (Smooha 1997).1 Israel is a state created by and for Jews. Driven by ethnic 
nationalism, it identifies with the core national group, rather than with its citizens as 
such. The state acts, with varying degrees of consistency and success, to promote the 
language and culture of the Jewish majority, to increase its numbers and to strengthen 
its economic and political interests. And while the Arab minority in lsra.el enjoys 
citizenship and voting rights, it was for a long time (and in certain important respects 
still remains) excluded from the nation's power structure, and its members subjected 
to a policy of control and surveillance by the state (see, for example, Al-Haj 1996; 
Jiryis 1976; Kretzmer 1990; Lustick 1980; Rabinowitz, 1997; Rouhana and Ghanem, 
1998; Saban 2004; Shafu and Peled 2002). This characterization oflsrael as an ethnic 
democracy is a function not only of the definition of the state's collective identity, but 
also of the continuing Jewish-Arab conflict. Arabs in Israel maintain close ties with 
Arabs in neighboring countries, and especially with the Palestinians in the Occupied 
Territories. The protracted and often violent conflict between Israel and its neighbors has 
caused Je\vish society in Israel to be highly suspicious of Arab Israelis and to question 
their loyalty to the state. In the domestic dimension of security, Arabs are suspected 
of potentially constituting a fifth column, and of actively supporting the hostile Arab 
states and Palestinian extremism. 

The issue of security acquired early on the status of a cultural master-symbol in 
the Israeli system of societal beliefs (Arian 1995; Kimmerling 2001, 208-21; Saban 
2002; Yaniv 1993). Not surprisingly, in the dimension of lsrael's domestic policy it 
has covered primarily issues that are perceived critical for maintaining the dominance 
and supremacy of the Jewish majority (Al-Haj 2004; Barzilai 1998; Bar-Joseph 
2000). In this regard, control of the land is a main area in which the Jewish-Arab 
demographic ratio and the theme of security have featured on the public agenda and 
have served as a reference in shaping governmental policies. From the establishment 
of the State of Israel, successive governments have acted on the basis of the strategic 
assessment that any area of the country that was exclusively populated by Arabs 
posed a threat to Israel's security and ultimately to its sovereignty. The preferred 
method of handling this perceived security threat has been to transfer Arab land to 
Jewish hands and to encourage Jews to settle in predominantly Arab regions. Change 
in the demographic balance between Jews and Arabs on the Jewish periphery was 
perceived as a way of both symbolically advertising the state's soverei.gnty and 
enhancing its effective control over its territory (Yiftachel 1998; Yiftachel 1997; 
Newman 1989; Kimmerling 1983; Jiryis 1976, 76-136). 

In a model of ethnic democracy, tbe state is not a neutral arbiter standing above tbe 
fray, but rather identifies (and is identified by its citizens) as standing alongside one oftbe two 
(or more) rival communities. 
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Inevitably, these perceptions have affected the country's land regime. The tenure: 
system of public ownership, for example, drew its legitimacy from the nature o� 
inter-communal relations. The phenomenon of national ownership of undevelopeC:: 
areas has enabled the Jewish State to control the extent and timing ofland allocatioc-
to the two national communities. Similarly, as discussed in Chapter 3 above, the 
division of public landholdings between the state and the JNF also stemmed frorL 
the context oflsrael's security policies toward the Arab minority. The JNF, fonnall� 
a non-governmental institution, could (and still can) set limits on the use of lane: 
by Israeli Arabs which the state itself could not.2 Another example is Israel'"� 
system of land use planning. Concerns over the strategic implications of excessive 
geographicaJ concentration of tbe Jewish population in the coastal plain resulted � 
the establishment in 1965 of a hierarchical structure under which the Governmeo� 
and the National Board of Planning have the power (at least in theory) to overs� • 
planning decisions at the regional and local levels (Alterman 200 1 ;  Evans 2005 
Torgovnik 1 990). 

Jn the discussion below, I will focus on the link between security and territoric= 
control in the historical context of Israel's legal practices of expropriation of Ala..: 
land in the wake of 1 948. The transfer of the land of Arab refugees to Jewis
ownership in the aftermath of the War of Independence laid the groundwork for tl::a 
fonnation of Jsrael's current tenure system. 

Israeli Policies toward Abandoned Arab Property 

Until independence, the Zionist movement could acquire land in Palestine only throw� 
market transactions. Political independence and sovereignty over a national territory .e 
to a dramatic change in the Zionist strategy for land acquisition. At the end of the W:. 
of Independence, which Lasted from December 1 947 tmtil June 1 949, the new State c 
Israel controlled an area of approximately 20.6 million dunams (roughly 77 perc� :J 
of the territory of Mandatory Palestine); and the number of Palestinian inhabitants 
the tenitory under Israeli control decreased from over 750,000 to roughly 1 60,a.
compared to a Jewish population of 600,000 (Morris 1 987, 297-98). The questioi! � 
whether Jewish authorities actively expelled Palestinians or whether the Palestini1.::1 
left of their 0\vn accord or under the orders of their leadership is a hotly debated is)ll 
which is not ultimately pertinent to the present discussion (Morris 2004; Shlaim 199S 
What is clear is that shortly after the creation of the state, the israeli govemn:e: 
adopted a policy barring the return of the Palestinian refugees. Consequently, ttn. 
Palestinians who fled to the \Vest Bank, to the Gaza Strip, to Transjordan (as it 'i\r"" 
then known), to Syria or to Lebanon became permanently separated from their no
abandoned properties (Erzt 1997, 3 1 -7). Land transactions between Jews and An. 
were for the first time relegated to a minor role, as state expropriation of land assurra 
center stage, rapidly developing into an officiaJ and institutionalized practice. 

2 The status of the JNF and its long-standing policy of discriminating against A JII 
citizens have recently been called into doubt as a result of a series of legal challen� 
These issues llave not yet been fully resolved. See H.C. 9205/04, Adalah v. Israel Lcl"" 
Adminisrration (case peoding). See also below in Chapter 9. 
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In the early stages of the war, Israeli policies towards abandoned Arab property 
reflected uncertainty about the future disposition of the refugee problem (Golan 
1995; Golan 2001; Morris 2004). The transfer of Arab property to state hands and 
the appointment of a Custodian of Abandoned Areas were initially articulated as 
temporary measures to prevent the looting of abandoned movable property, and to 
end the process of de facto land expropriation carried out by Jewish agricultural 
communities. However, with the invasion of Israel by regular Arab armies and the 
accelerated rate of Arab flight in mid-1948, a political decision was taken to take 
advantage of the opportunity that bad arisen and to prevent the return of the refugees. 
The decision was not presented openly for fear that an official expulsion policy 
would jeopardize the relations of the newly established state with those, such as 
the United Nations (UN), the United States and the Soviet Union, on whose good 
will it depended. lnstead, the state initiated a complex mechanism of expropriation 
which provided a legal fig-leaf for the confiscation of absentee property, for the 
establishment of Jewish settlements on formerly Arab-owned land and, finally, for 
the permanent alienation of such land in favor of the Jewish State (Forman and 

Kedar 2004). 
There is no agreed-upon estimate of the extent of the post- 1948 expropriations. A 

1951 study by the UN Conciliation Commission for Palestine mentions a figure of 16.3 
million dunams, comprising both communal and privately owned land. ln contrast, the 
1964 UN Conciliation Commission for Palestine estimated that just over 7 million 
dunams of land were expropriated (Fischbach 2002).3 The substantial discrepancy 
between these two figures is due largely to disagreements over legal classification of 
Arab land in the Negev desert.4 More recently, Arab researchers and organizations 
have estimated the extent of expropriations at between 5. 7 and 6.6. million dunams 
(1.2 and 1.4 million acres), while Israeli officials and researchers have provided 
estimates ranging from 4.2 to 6.5 million dunams (I to 1.3 million acres) (Golan 
200 I; Granott 1956, 86-90; Kark 1995; Peretz 1958). Even the number of abandoned 
Arab villages is uncertain, because 'village' and 'abandoned' have not been defined 
consistently by various researchers.s Regardless of the accuracy of these conflicting 
assessments, it is beyond doubt that Arabs as a group lost large tracts of rural and 
urban land: farmland, houses, factories and shops. According to one estimate, of the 
370 new Jewish agricultural settlements (moshavim and kibbutzim) founded in the 

3 One reason for the difficulties in determining the scope of the property is that British 
Mandatory authorities never completed a thorough cadastral account of the land in PaJestine. By 
the time that British rule came to an end in 1948, the process of creating a comprehensive land 
registry was completed for only about 20 percent of Palestine's total land area (Forman 2002; 
Sandberg 2000). 

4 The Negev was not subject to the normal ruraJ tax procedures found in the rest of 
Palestine that served as evidence for land rights. Compounding this difficulty of inadequate 

sources of documentation is the disagreement between Israelis and Arabs as to what types of 
property constitute abandoned Palestinian property. The Negev contained many semi-nomadic 
Bedouin tribes prior to 1948 (Fischbach 2003). 

5 Jiryis ( 1976) identifies 374 abandoned communities that were destroyed by Israelis. 
Morris ( 1987) puts the figure at369 abandoned localities. See also Flapan ( 1987, 83); Kimmerling 
(1983, 123). 
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first five years following independence, a full 350 were established on abandoned 
Arab land (Fischbach 2003, 72-3). As to abandoned homes, these were used to settle 
Jewish immigrants who arrived in Israel after 1948. By April 1949, leaders of the 
ruling Mapai party noted that a total of 75,000 new immigrants were living in the 
Arab quarters of the mixed towns of Haifa, Safed, Jaffa and Jerusalem, 16,000 
in the formerly Arab towns of Ramla, Lydda and Acre and 18,000 in abandoned 
Arab villages (Stock 1988, 86). By 1954, approximately one-third of Israel's entire 
Jewish population was settled on former refugee property, including 250,000 new 
immigrants housed in formerly Arab-owned houses in urban areas (Fischbach 2003, 

73; Zinger 1973, 57). 
What was notable about this process of transferring a very large percentage of 

the national territory from Arab to Jewish hands was the effort and energy expended 
by the authorities to construct a legal regime that would legitimize the expropriation. 
As Prof. George Bisharat and others have observed, while justice and fairness were 
not present in the process of de-Arabization of the land, resort to law as a means for 

executing the negation of Arab ownership rights was a prime concern (Forman and 
Kedar 2004; see also Bisharat 1994).6 

Tbe Legal Basis for Expropriation 

The 1948 war resulted in the Jewish state controlling a territory of approximately 20.6 
million dunams .. However, this military and political victory did not for the most part 
imply legal ownership of-as opposed to sovereignty over-the land, the exception 
being sta�wned lands which came into the hands of the State of Israel as the political 
successor to the Mandatory government By the end of the war, Jewish individuals and 
organizations, including the JNF, owned approximately 8.5 percent of the total area of 
the State oflsrael. With the addition of state-owned land, land under Jewish ownership 
still accounted for only about 13.5 percent (2.8 million dunams) of Israeli territory 
(Kark 1995, 477-80).7 1n other words, the State of Israel was faced from its inception 
with the serious problem that the overwhelming majority of the national territory was 
legally owned by persons who could reasonably be regarded as hostile to the State and 
to the interests of the majority of its citizens. 

The legal regime established in the early 1950s provided a basis for closing this 
gap between sovereignty and ownership of the land. Two legal routes were used. The 

first involved the systematic application of Ottoman and Mandate laws of settlement 

6 The 'Judaization' of the land was accomplished not only by massive transfer of land 
to Jewisb ownership. Additional components of the project involved physical destruction of 
most of the now-deserted Arab villages, towns and neighborhoods, geographic restrictions 
on Arab settlement and development, transform.ing Arab names into Hebrew ones, parallel 
development of Jewish urban and industrial centers, and the redrawing of municipal boundaries 
in ways that ensured all-encompassing Jewish control (Benvenisti 2000; Falah 1996). 

7 While Jewish ownership reflected only a very small part of aU the land of the State of 
lsrae� it accounted for more than 30 percent of the total of 7.5 million dunams of cultivable 
land north of the Negev desert The largest owner of agricultural land was the JNF (Gran ott 
1956, 255-6; Weitz 1950, 21-42). 
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of title (Kedar 200 I; Sandberg 2000). 8 The second, which is the focus of the present 
discussion, involved creating legal powers and administrative frameworks for 
expropriating and transferring Arab property to public Jewish ownership. 

The confiscation of Arab land began in a haphazard, illegal manner during the 
early spring of 1948. ln the confusion of war and the preoccupation of the provisional 
government with the military situation, some Jews began on their own initiative to 
move into abandoned Arab houses (Jiryis 1972, 83; Segev 1986, 68-72). ln response, 
the Hagana (the Jewish community's pre-state military organization) set up ad 
hoc mechanisms to prevent the looting of Arab property. In March 1948, military 
committees were created to take formal (yet still not legally authorized) control of 
Arab abandoned land and to coordinate its use (Fischbach 2003, 14-19; Fo:rman and 
Kedar 2004, 813). 

The Abandoned Property Ordinance of June 2 1 ,  1948 was the first law enacted to 
provide a legal basis for the seizure of Arab land.9 The purpose of the Ordinance was 
to stop the illegal seizures of Arab property described above and to restore a measure 
of state control over the situation. The Minister of Agriculture, Aharon Tsizling, 
who was responsible for the leasing of the abandoned Arab property, described the 
legislation's purpose as a way to: 

... regularize the legal situation in the abandoned areas. So far there is no single central 
authority and no legal system by virtue of which action can be taken in regards to Arab 
property in the towns and in the dozens of villages which have been abandoned by the 
majority of their inhabitants. I permit myself to say that there is a degree of chaos in this 
field which can only do harm and prejudice to the general interests of the state and the 
interests oftheArab inhabitants, which must not be prejudiced.'0 

The Abandoned Property Ordinance provided for a Custodian of Abandoned Areas 
to take possession of the refugee land. On July 15, 1948 the Minister of Finance 
appointed the first Custodian. The Custodian's office was responsible both to the 
Ministry of Finance and to semiannual review by a subcommittee of the legislature. 
The Custodian's early policy was to lease refugee land to Jewish farmers for short 
periods, generally lasting one year. Profits from the annual leases were turned over to 
the Ministry of finance. Two aspects of the Ordinance merit particular notice. First, 

8 Settlement of title, also referred to as land settlement, is a legal process carried out by 
govemmeni authorities to creat.e a comprehensive land registry and to strengthen <>wnership 
rights. The process involves defining an area with no comprehensive registry of indefeasible 
title, surveying and mapping it, dividing it into parcels and deciding who owns each one. 
In the late 1950s and 1960s, Israel took over millions of dunams in this manner mainly in 
the Negev and in the Galilee. Much of this land-precise figures are hard to come by-had 
been unregistered and indeed was probably state land to begin with, dating as such from the 
Ottoman period. However, some ofthjs land was transferred to state ownership as a result of 
legally defining Bedouin lands in the Negev and Arab lands in the Galilee as mewat (dead 

land), and as a result of the crucial changes that the Israeli legislature made to the law of 

adverse p<>SSeSSion. 
9 I L.S.I. 25 ( 1948). 
lO Minutes of People's Council and Provisional Council of State (June 24, 1'948) p. 25 

in Fischbach (2003, 19). 
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the Ordinance granted far-reaching discretion to the authorities. Second, it was made 
retroactively valid as of May t6, 1 948, t\.vo days after Israel declared independence. 

As will be shown below, these two measures subsequently became fixtures of the 
various items of legislation enacted by the Knesset to legalize the transfer of Arab 
land. 

In October 1948 the government promulgated new regulations for expropriation, 
the Emergency Regulations (Cultivation of Waste Lands and Unexploited Water 
Sources) (hereinafter the Waste Lands Regulations)}1 Drafted by the Ministry of 
Agriculture, these regulations aiiO\ved the Minister to classify as 'waste land' any 
land with respect to which be was 'not satisfied that the owner of the land has begun 
or is about to begin to cultivate the land.' The effect of declaring ]and as 'waste land' 

was that it was immediately transferred into state hands. The decisions made by 
the Minister could not be challenged in court. The Regulations did provide for an 
Appeals Committee whose decisions were final, but the Committee served only to 
rubber-stamp the Minister's decisions (Nakkara 1985). Like the Abandoned Property 
Ordinance, the Waste Lands Regulations had retroactive effect, legitimizing earlier 
seizures of abandoned Arab property. The explanatory note to the law stated that: 

War conditions have resulted in land being abandoned by its owners and cultivators and 
left untilled, fields neglected and water resources unexploited. On the other band. the 
interests of the State demand that, without prejudice to the right of ownership of land or 
other property. agricultural production should be maintained and expanded as much as 
possible and the deterioration of cultivated areas and fann installations prevented. For the 
attainment of these objectives it is necessary that the Minister of Agriculture should have 
certain emergency powers, which are conferred to him by these Regulations. (Fischbach 
2003, 20) 

The authorities typically appLied the \�/aste Lands Regulations in conjunction with 
Section 125  of the DERs of 1 945. This section was one ofthe most important tools 
of the local military authorities that were set up after independence in regions of the 
country that were predominantly Arab (Hofnung L 996, 89-95; Lustick 1980, 1 23-9). 12 

Section 1 25 allowed local military commanders to close areas for security reasons. 
Closure prevented Arab cultivators from reaching their land. which as a result would 
eventually be declared 'waste land' and transferred to Jewish possession (Lustick 
1980, l 78; Nakkara 1 985; Oded 1964). 

Strictly speaking, the Waste Lands Regulations did not authorize the confiscation 
of uncultivated land, merely permitting its temporary use for a period of up to two 
years and eleven months. Any profits from the land were to be held in trust for 
the owners.13 But the tempor-ary transfer of rights legalized by the Waste Lands 

I I  Official Gazette No. 27, 3 (1948) (Hebrew). Extended in 2 L.S.I. 70 (1949). 
1 2  ln 1949, the areas under military rule contained over 90 percent of Israel's Arab 

population: in 1 958, fully 85 percent of all Israeli Arabs still lived in areas under military rule. 
The regime of mi 1 itary government was abolished in 1966. 

1 3  When the validity of the law was extended, the length of time that the .tvtinister of 
Agriculture could keep uncultivated lands under his control was increased from two years 
and eleven months to five years. By the time this new law had been passed, in January 1 949, 
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Regulations and the Abandoned Property Ordinance did not correspond to the 
actual activities of long-term cultivation and development that were carried out 
on abandoned land by Jewish individuals and groups. The first step in closing this 
gap was the promulgation of the Emergency Regulations (Absentees' Property) 
(hereinafter the Absentees' Property ReguJations) in December 1948.14 

Absentee Property Legislation 

The Absentees' Property Regulations shifted the emphasis in the legal definition of 
what constituted abandoned land from the land to its owners. Henceforth, land was 
deemed abandoned if its owners were declared absentees whose property could be 
seized by the state. An absentee was anyone who, on or after 29 November 1947 
(the date of the UN General Assembly resolution to partition Palestine), was either a 
citizen or subject of one of the Arab countries at war with IsraeL physically present 
in any of these countries or in any part of Palestine outside [sraeli territory, or, 
finally, a citizen of Mandatory Palestine who had abandoned their normal place of 
residence.15 

The definition of 'absentee' made no legal distinctions between Arabs and Jews. 
ln reality, of course, the law was never intended to apply to Jews who had abandoned 
their homes in the course of the War ofindependence and who subsequently returned 
to Israel. The Absentees' Property Regulations conta1ned mechanisms desi211ed to .... 
exempt Jews from the status of 'absentees'. For example, Section 28 provided for 
the issuing of a confirmation of'non-absentee' status to persons who otherwise came 
under the definition of absentees but 'who had left their place of residence out of fear 
oflsrael 's enemies . . . or wJ10 were capable of managing their property efficiently and 
will  not in doing so be aiding Israel's enemies' (Kedar 2002, 424-5).16 Needless to 
say, this provision was not applied to Arabs. Furthermore, the definition of absentee 
encompassed virtually all Arabs \Vbo fled their homes during the war, regardless 
of whether or not they had left Israeli territory. Tbe result was that over 75,000 

Arab residents of Mandatory Palestine who fled their homes during the war but 
who remained in Israel and subsequently became Israeli citizens, were nevertheless 
classified as absentees, in the process falling into the absurd legal-bureaucratic 
category of'present absentees' (Cohen 2000; Kretzmer 1990, 57; Lustick 1980, 1 73-
4). In addition to these intemaJ refugees, Arab residents of areas that lay beyond the 
prospective borders of Israel before the war but that were subsequently annexed 

some 500,000 dunams of ·'\vaste land' \Vere already under cultivation by Je'ws (Jiryis 1972. 97; 
Peretz 1 958, 1 41 -64 ). 

1 4  Official Gazette No. 37, Supp. IJ, 59 ( 1948) (Hebrew). 
1 5  The definition of ·absentee' applied not only to inctividuals. but also to any company 

or other legal entity. half or more of whose owners had been declared absentees. The definition 

also covered waqf property under the administration of absentees. 
1 6  Additional conditions for release of absentee property are prescribed in sections 29 

md 30 of the Absentees· Property Regulations. 
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to Israel pursuant to the annistice agreements, also fell into the legal category of 
absentees, in this case without having to leave their homes. 1 ;  

The Absentees' Property Regulations provided for the appointment of a Custodian 
of Absentee Property who took over from the former Custodian of Abandoned Areas. 
The new Custodian was granted far-reaching powers.18 They could expropriate any 
J::roperty at their personal discretion, the sole condition being that they certified in 
writing that either the property or its ov.-ners met the defirution of 'absentee'. Written 
certification of such status automatically transferred the property into the possession 
of the office of the Custodian. The burden of proof then shifted to the presumed 
absentee to show that they (or it) \Vere not in fact an absentee under the law. But the 
Regulations made it extremely difficult for anyone to challenge the facts stated in 
s:.tch a certificate. Typically, the Custodian was shielded from even having to reveal 
the factual basis for their classification of a person as an absentee.19 

After the certificate was issued, the Custodian had full control over the land: 
elCcept that he was not allowed to sell it or to lease it for a period exceeding five 
years. The Regulations thus reflected the initial uncertainty of the new Israeli 
a·Jthorities regarding the long-term future of abandoned property. However, the 
Government "vas forced to confront the issue once the UN General Assembly voted 
in favor of Resolution 194 in December 1 948, calling for the speedy return of 
'refugees wishing to . . .  live in peace with their neighbors.' Both the Government 
and military officials were unanimous in their assessment that the return of Arab 
refugees and the establishment of all-Arab regions in the country threatened the 
security and the sovereignty of Israel. M i litary officials urged the government to 
resolve the issue immediately, and to shift from leasing refugee land to settling it 
permanently, so as to prevent ' a  serious danger that these villagers will re-establish 
themselves in their villages deep behind our lines . . .  There is no time to be lost in 
taking a decision.' The Foreign Ministry echoed these concerns. • [The] infiltration 
of individual Arabs, ostensibly for reaping and threshing, alone, could in time bring 
with it the re-establishment [of the refugees] in the villages, something which could 
seriously endanger many of our achievements during the six months of the war· 
( Morris L 993, 1 1 6). 

Against these concerns, and given the inconsistency between the legal status of 
absentee land ami its de facto expropriation, lsraeli authorities decided in early 1 949 
to move from a regime of temporary land seizures to a regime of title transfer and 
permanent alienation of refugees' land. The piece of legislation that made possible 

1 7  The most notorious case was that of the residents of an area know as the 'Triangle', a 30. 
kiJometer strip bordering the West Bank. The 1 949 Rhodes Armistice Agreement between J ordar 
and Israel determined that the area would be turned over to Israel. The residents of the Triangle: 
thus acquired Israeli citizenship. Nevertheless. they were considered absentees with regard tc 
their property inside pre- 1949 lsrael, since at the time the Absentees' Property Regulations wen 
published in December 1948 they were Jordanian residents (Cohen 2000; Hofnung 1 996, 1 05· 
6). 

1 8  The Custodian was entitled to appoint inspectors of absentees' property and rc 
delegate to the inspectors any of their powers. 

1 9  Section 32 of the Absentees· Property Regulations and Section 30 of the Absentees 
Property Law. 



1 10 Land Expropriation in Israel 

the implementation of this new strategy was the Absentees' Property Law. which 
was enacted in March 1 950.20 

The Absentees' Property Law was an expanded version of the Emergency 
Regulations. The law defined absentee in terms similar to those used in the earlier 
Regulations, and again placed absentees' property in the hands of the Custodian, 

-who was now authorized to lease the land under their control for up to six years at 
a time. Significantly however, the Custodian was also empowered to sell the land 

-to a 'development authority'. Such a body was in fact established pursuant to a 
�eparate law, the Development Authority (Transfer of Property) Law, which was 
.;;a)so passed in 1 9 50.21 This was the onJy exception to the rule that the Custodian 

.:ould not seU land under their control. The Development Authority was in essence a 

'"'land laundering' agency whose raison d'etre was to distance the Government from 
<lirect involvement in the unilateral action of expropriating absentee land. The law 
cern powered the Development Authority to 'buy, rent, take or lease in exchange or 
<>therwise acquire property' from the Custodjan, and 'sell or otherwise dispose ot: 
gant leases of, and mortgage property' to the State, to the JNF or to local authorities. 
"Jogether, the Absentees' Property and Development Authority Laws allowed for tbe 

sale of absentee property pennanently while establishing a bureaucratic mechanism 
l:h.at concealed, if barely, the involvement of the Israeli Government (Fischbach 
2003, 53-8). 

In advocating the move to a regime of permanent expropriation of Arab land, 
2alruan Lifshitz, the Prime Minister's Advisor on Land and Border Demarcation, 
::::mphasized both financial and legal considerations. [n a 1 949 report submitted to 
t:be Prime Minister and to the Foreign, Justice and Finance Ministers, he wrote that 
:... investments that have already been made and that will be made in the future must 
:::::::>e safeguarded. Legally unauthorized actions that have already been taken must 
:::::::>e given legal force, in order lo prevent complications and legal claims against the 
50verrunent or against possesiors of the absentees' property' (Forman and Kedar 

2004, 8 1 6). Lifshitz adduced relevant precedents, noting that other countries in 
;..imilar situations, such as Turkey, Greece, Bulgaria and Czechoslovakia, had 
assumed vast powers in order to liquidate refugee property for tbe benefit of the 
;: tate. Later, presenting the Absentees' Property Law to the Knesset in L 949, the 
�inance Minister, Eliezer Kaplan, told the Knesset that the drafters of the Law had in 
:mind the British legislation pa>sed during the Second World War that bad created a 
=ustodian for Enemy Property. The Trading with the Enemy Act of 1 939 allowed this 
=ustodian to sequester land in Palestine which belonged to citizens of Gennany and 

>f nations and territories that were either allied with, or occupied by, Gennany. The 

20 4 L.S.I. 68 ( 1 950). Another purpose of the Jaw \vas to tighten the Custodian's control 
�-ver refugee land and prevent any attempts by the refugees to liquidate their property in exile. 

ne law required all persons in possession of absentee property to notify the Custodian, and 
orbade anyone from acquiring absentee property. The law also specificaUy outlawed the sale by 
:::::fugees of their land to someone remaining in Israel and then arranging for the money to be sent 
-.Jtside the country. Likewise, it soJght to stop refugees from giving their land to relatives who 
ad remained behind (Fischbach 2003, 25). 

2 1  4 L.S.J. 1 5 l  ( 1950). 
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Absentees' Property Law also drew on the recent example of the statute enacted by 
Pakistan two years earlier to deal with the issut: of land permanently abandoned by 
Hindu refugees fleeing to India. Pakistan had established a. Rehabilitation Authority 
to which the Custodian of Evacuee Property transferred the appropriated refugee 
land. The Reha.biHtation Authority was allowed to reallocate the land in order to 
resettle Muslim refugees from India (Fischbach 2003, 22). 

The Absentees' Property Law was greeted with dismay and hostility by a. variety 
of circles. Within Israel, liberals decried the law for confiscating the land of Arabs 
who until quite recently had been fellow citizens of Palestine, not enemy aliensY 
Internationally, the United States also opposed the new law because it prejudiced 
the rights of refugees. All this, however, bad little impact on the application of the 
Absentees' Property Law. All abandoned !.and outside urban areas was eventually 
transferred by the Custodian to the Development Authority, which in turn transferred 
it to the JNF or leased it to cooperative agricultural settlements. 23 The Development 
Authority also acquired from the Custodian the majority of the absentees' improved 
land in urban areas. By the end of the 1950s, only 30 to 40 percent of the urban 
properties remained on the Custodian's books, consisting mainly of old buildings of 
lesser economic value (Cattan 1969, 82).24 

Tbe Land Acquisition Law of 1953 

ln addition to the million of dunams of absentee property, a considerable amount of 
land was seized during and after the War of Independence without any legal basis at 

all, or on the problematic legal basis oflaws permitting temporary seizure of land This 
situation was resolved by the Land Acquisition (Validation of Acts and Compensation) 
Law of 1953 (hereinafter the Land Acquisition Law), the final piece of legislation in 
the machinery through which Israel institutionalized its legal possession of formerly 
Arab-owned lands.25 

ln late 1950, dispossessed Arab landowners who were not absentees began 
submitting claims through the courts for the return of their land. The authorities were 
frequently unwilling to release the property, which in many cases was already in use 

22 Knesset member. Klebanoff. of the General Zionists urged his feUow legislators to 
consider the impact oflegislation that essentiaUy relegated the refugees to the status of enemy 
whose land can be seized: 'we are not dealing with enemy property, but with property of 
substantial part of the population of our country, who must have very important rights . .. ' 
O.K. (1949) 911-12 in Fischbach (2003), 23. 

23 The Absentees' Property Law empowered the Custodian to sell the land at a price that 
was not less than its official value, that is, its declared valuation for tax purposes. Such prices 
therefore bore no relation to its real market value. According to Arab researchers, the official 
value formula produced a value which was sometimes less than 5 percent and never more than I 0 
percent of the real value of the property (Hadawi 1963, 62-6). 

24 To the extent that these properties were not sold to the Development Authority at a 
later date, they are still being managed by the Custodian in accordance with the provisions of 
the Absentees' Property Law, which is still in effect today. 

25 7 L.S.I. 43 (1953). 
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by others. Officials initially discussed the status of such seized property along with 
present absentees' property. Despite the legal basis for defining Arabs as present 

absentees, the dispossession of Arab citizens was perceived politically problematic 
and requiring a solution. Hence a special committee began releasing some urban 
property, but no rural land was released, as this would have harmed both Jewish 
agricultural communities and the military (Forman and Kedar 2004, 819). 

In August 1951, Foreign Minister Sharett appointed a subcommittee composed 
of senior land and Arab affairs officials to resolve the outstanding issues of illegal 
dispossessions and rural land owned by present absentees. The subcommittee made 
several recommendations, only one of which was accepted: to enact retroactive 
legalization that would legitimize all past seizures of land, regardless of whether or 
not the former owners were absentees. This proposal was the basis of what became 
the Land Acquisition Law. The introductory note to the law explained that because 
of 'needs of security and essential development, the land in question could not be 
returned to its owners.' The aim of the law was 'to establish a legal basis for the 
acquisition of this land and to provide its owners with the right to compensation.' 
Implementation was to be supervised by the Minister of Finance, as in the case of all 
prior legislation regarding expropriation of Arab land. 

The law was retroactive, facilitating the expropriation of all land that met the 
following three conditions: (I) had been used for essential development, settlement, 
or security purposes until April 1952, (2) was still needed for these purposes, and 
(3) was not in its owner's possession on I April 1952. By issuing a certificate stating 
that these conditions had been met, the Minister of Finance could automatically 
transfer title to the land to the Development Authority. Moreover, there was no legal 
requirement to notify the affected property owner of the expropriation of their land. 
Notably, the law contained a sunset provision: the powers granted to the Finance 
Minister were to lapse automatically one year aft.er the law came into effect, that is, 
in March 1954. 

In the year between March 1953 and March 1954, the Land Acquisition Law was 
used extensively. The Minister of Finance issued 465 certificates expropriating some 
1.2 million dunams.26 Israeli Arabs waged an unrelenting political struggle against 
the law and congresses, conferences and protest meetings were held throughout the 
country. Despite all this, the authorities still refused to return the land. 

The law provided two alternative methods of compensation: cash payments and 
the granting of alternative lands. However, few of the Arab c�tizens affe.cted by the 
Land Acquisition Law claimed rights under the compensation scheme. Compensation 
was regarded within the Arab community as a legal and moral recognition of 
the expropriation. In addition, the monetary compensation that was offered was 
derisory.27 By 1959, compensation had been awarded with respect to onJy 64,500 

26 The estimate of 1.2 miUion dunams includes state-owned lands and Bedouin lands 
in the Negev (Cohen 2000, 84-9). lf these are subtracted from the totral, the number stands at 
325,000 dunams of private land (mostly belonging to Arabs) that were expropriated by virtue 
of the Land Acquisition Law (Kislev 1976, 27; Israel Lands Administration 2003, 137). 

27 Compensation was offered on the basis of the assessed value of the expropriated 
property in Israeli pounds as of I January 1950, plus an additional 3 percent per year thereafter. 
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dunams of expropriated land, 170,000 dunams of land by 1970-approximately half 
of the total area expropriated under the Land A�quisition Law (Forman and Kedar 

2004, 822; Kimmerling, 1983, 138). Compensation in the form of land amounted to 

55,629 dunams (Israel Lands Administration 2003, 138).28 
The enactment of the Land Acquisition Law marked the end of legislative efforts 

to provide a legal basis for the seizure and reallocation of expropriated Arab land. 

After the enactment of this law in 1953, no new legislation was passed. This is not 

to say, of course, that after 1953 Israel ceased expropriating Arab land. As will be 
discussed in the next chapter, in addition to utilizing the expropriation Jaws enacted 
in the 1950s, the authorities also fell back on what was in effect the default takings 
law of the country-the Mandatory 1943 AO. 

This is the place to emphasize that it was not only the legislature and the executive 
that institutionalized and legalized the appropriation and transfer of ownership of 
Arab land in the wake of independence. The judicial system played an important 

role, as well. There is a similarity between the way Israel attempted to base Arab 
land expropriation on legal foundations and the way other ethnocratic states acted to 

legitimate their construction of domestic power relationships (K.edar- 2002; Russell 

1998; Shamir 1996; Singer 1991 ). The creation of an array of statutory tools facilitated 
the transfer of Arab lands to Jewish control, and at the same time concealed under 

the guise of neutrality the discrimination and oppression embedded in the policy of 
dispossession. In setting up this land regime, the legislature was acting at the behest 

of the executive branch, as is typically the case in parliamentary democracies. And 
in its implementation of such laws, the executive branch was generally supported by 
the Supreme Court, which issued decisions interpreting the expropriation laws and 

reviewing their implementation. 

Patterns of Adjudication of Arab Dispossession Cases 

Relative to the extent ofland that was expropriated, the number of cases brought before 

the Supreme Court under the new laws of the 1950s was extremely small. There were 
two reasons for this. First, most of those who were legally categorized as 'absentees' 
were in fact refugees who were physically outside of the country, living in countries 
that were at war with Israel. As a practical matter, therefore, they were unable to petition 
the High Court, file a law suit or appear in person before an Israeli judge. The cases 

In 1950, the value of Israeli pound was equal to that of the British pound sterling. Three years 
later, at the time of the enactment of the Land Acquisition Law, inflation bad decreased its value 
relative to the British pound by 80 percent. ln 1973, the Land Acquisition Law was amended 
to provide more realistic rates of compensation. Further changes to the formula of monetary 
compensation were introduced in 1979 and 1989 (Bisharat 1994, 519-21; Kislev 1976, 24). 

28 The law imposed severe restrictions on compensation through grants of alternate land. 
Compensation in land was accorded only when the owners themselves, as opposed to their 
sons or other close family members, had worked the land and supported the family primarily 
from agriculture (Oded 1964, 18). Moreover, in cases where alternate land was offered, it 
often belonged to other Arab absentees, sometimes even members of the same family, which 
made accepting the new land impossible for social reasons. 
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that reached the Supreme Court thus related primarily to persons who came under the 
definition of'present absentees'. Second, many of the dispossessed refused to apply to 
the Israeli judicial system for reasons similar to those that stopped them from applying 
for compensation from the state (Kedar 2002, 427)-

In adjudicating Arab expropriation cases, the Supreme Court had limited 
authority. Since Israel adopted the British model of parliamentary democracy, the 
Court lacked the power of judicial review over statutes. Consequently, the Court 
could not invalidate the absentee legislation, even if had wanted to (which was far 
from being the case). However, like certain common law courts, the lsra.eli Supreme 
Court enjoyed broad powers of interpretation and classification that potentially gave 
it substantial leeway. Accordingly, litigants approaching the Court tended not to 
contest the absentee legislation directly and as a matter of principle, but attempted 
instead to persuade the Court to review the decisions of the Custodian with a critical 
eye. 

A limited number of Arab petitioners succeeded in persuading the Supreme 
Court that the Custodian had incorrectly cl.assified them as absentees-. the first step 
toward regaining their land. For example, in one 1950 case, the Custodian failed to 
issue the appropriate written certificate required under the legislation. The Court 
agreed with the petitioner, a Christian Arab, that the Custodian bad, for this technical 
reason, failed to make a prima facie case that the petitioner was an absentee. ln 
the same breath, however, the Court reminded the Custodian that they enjoyed 
wide evidentiary powers. In other words, provided the Custodian issued tbe written 
certification stating that the owner of the property came under the legal definition 
of 'absentee', they could expropriate practicaUy any property they deemed fit The 
Justices stressed in their opinion that their decision in favor of the petitioner did not 
prevent the Custodian from issuing such a certificate at a later date.29 In a separate 
subsequent case, the Court even allowed the Custodian to issue a certificate while 
the judicial proceedings were still pending. Once the certificate was issued, the 
burden of proof automatically shifted to the petitioner to show that he was not legally 
an absentee. In this case, the petitioner failed to meet the burden of proof and the 
Court dismissed his petition.30 ln another case, however, the Court decided that the 
Arab landowner had met the burden of proof, successfully refuting the presumption 
created by the issuance of the certificate.31 

Another line of cases before the Supreme Court involved petitioners who asked 
to be reclassified as non-absentees. These were people who admitted that they bad 
left their places of residence and who therefore formally met the requirements of 
the 'absentee' definition. However, they argued, they were entitled to receive a non
absentee certificate, as they had left their homes not 'because of military operations, 
nor for fear of them or for fear of Israel's enemies. • In a number of cases, the Court 
in fact compelled the Custodian to grant the desired exemption. It is noteworthy 
that the few individuals who reached the Supreme Court requesting to be exempted 
from the status of absentee were not the typical expropriated Arab landowners. They 

29 H. C. 91150, Yoseph v. Inspector of Absentee Property, 5( I) P.O. 154. 
30 H.C. 137/50, £/ Marti v. Custodian of Absentee Property, 5(1) P.O. 645. 
31 A.C. 216/58, Custodian of Absentee Property v. Habib Hana, 13(1) P.O. 740. 
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tended to be either Christian Arabs,32 or persons who could prove a special link tc 
Israel, such as one petitioner who had left Palestine on a spying mission for the StatE 
of Israel, but who was classified as an absentee upon his return.3� 

The Supreme Court intervened in tbe Custodian's actions in a number ofindividua "] 
cases in the years immediately following the War of Independence. But these casee= 
were the exception and not the rule. By 1 958, of tbe tens of thousands of casee= 
of Israeli Arabs classified as present absentees� only 209 persons were issued with 
certificates releasing their property back to them, and not even all of these changes 0� 
heart by the Custodian can be chaJked up to the efforts of the Supreme Court (Jiryis: 
1976, 88; Peretz 1958, 1 55).34 Evidently, except when pressed to intervene, the Couri 
preferred to remain above the fray. 

The Court's general non-interventionist stance was also evident in its review o:l 
the application of the Land Acquisitjon Law. In the leading case, Younis v. i\1inister O.,.,il 
Finance, the Court broadly interpreted the consequences of issuing a certificate unde:.: 
Section 2 of the law.3� Younis was a resident of an Arab village that \Vas declared as: 
a closed miJitary area. A portion of his land lay outside the closed area, but he could 
not cultivate it, since without a permit he was unable to leave his village. Soon aftez: 
the enactment of the Land Acquisition Law, the Finance Minister issued a 'Sectior:1 
2 Certificate,' which stated that Younis' land was not in his possession, as a result o:::l 
which it was formally transferred to the Development Authority. Younis appealed to the 
High Court, claiming that he was entitled to present his version to the Minister before 
the certificate was issued, and that, furtbennore, the certificate was factually incorrect _ 
Younis argued that as long as nobody else had taken possession of his land (whlch wa= 
the case), be remained its sole possessor. The Court, however, held that under the law-= 
issuance of the certificate by the Minister of Finance constituted irrefutable evidence 
that the conditions of the statute had been fulfilled. By adopting this interpretation, the 
Court deferred to the authorities and went far beyond the written words of the statute _ 
It incre.ased the evidentiary power granted in the statute, by transforming the certificate 
into an irrefutable presumption. The law, the Court concluded, should be interpreted a= 
denying the right to a bearing, and as 'precluding any practical possibility to appeal the 
facts mentioned in the certificate.'  

Dr. Kedar has suggested that in  adjudicatingArab dispossession cases, the Supreme 
Court acted in concert with the state in order to minimize Arab landholdings, aodl 

32 H.C. 43/49. Ashkar v. Inspector of Absentee Property, 2 P.O. 926; H.C. 3/50, Kauer� 
Custodian of Absentee Property, 4 P.O. 654. As a group, Christian Arabs enjoyed a marginally 
less hostile treatment than Moslems. 

33 H.C. 99152, Palmoni v. Custodian of Absentee Property, 7(2) P.O. 83. 
34 Under an amendment to the Absentees' Property Law from 1965, some of the wav 

land which had passed to the Custodian was released to the Moslem community in towns ir:3 
which 'trust committees' were appointed by the government. Absentees Property (Amend men� 
�o. 3) (Release and Use of Trustee Property) Law, 1 965 (Kretzmer 1 990. 167-8). Sectior.::1 
29 of the Law states that these committees are to be appointe{j by the government, with nc::: 
express obligation to consult with the Moslem community itself. Therefore, the potential foz: 
self-government rights related to the waqfhas been eroded (Dumper 1 994, 30-35, 44-5 1 ,  1 25-
7). 

35 H.C. 5/54, Younis v. Minister ofFinance, 8( 1 )  P.O. 314. 
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that as a result of its claim to be an independent institution, it contributed through its 
rulings to the legitimization of the new land regime by which Israel gained ownership 
and control of Arab-owned land {Kedar 2002). I tend to agree. Like supreme courts 
in other societies with etbnocratic agendas, Israel's Supreme Court played a central 
role in the institutionalization and legitimization of the power relationship between 
Jews and Arabs. The judicial co.nstru.ction and application of rules of evidence, such 
as burdens of proof, and procedural rules, such as the denial of a right to a bearing, 
facilitated the transfer ofland from Arabs to Jews and simultaneously !egitimated the 
new land regime by imaging it as technical, neutral and devoid of political biases. 

But there were also structural grounds for the Court's weakness in its relations 
with the executive branch. Even if the Court had wanted to strike out morally on its 
own, which was not the case, it would have been very difficult-if not impossible
to enforce any decision requiring the authorities to return iUegally seized Arab land 
to its owners. The Justices knew this from experience. The few decisions that were 
favorable to Arab landowners were ignored by both the civil and military authorities. 
The most notorious case in this regard was that of the Christian Arab villages of Iqrit 
and Bir'im. 

lqrit and Bir'im were located on Israel's northern border with Lebanon. The 
two villages surrendered to Israeli forces during the 1948 War without putting up 
any resistance, and their inhabitants did not flee. About a week after the surrender, 
the 600 Catholic inhabitants oflqrit were instructed by the military 'commander of 
the GaWee to leave their homes on the understanding that they would be allowed to 
return as soon as the border was secured. The 800 Mamnite Christian residents of 

Bir'im were also evacuated, and the same promise was made to them. These promises 
were not kept. When the fighting subsided, the military government declared the 
villages closed military zones, pursuant to the existing Emergency Regulations.36 ln 
July 1951, the villagers appealed to the High Court of Justice, which upheld their 
right to return to their homes, a decision based on the grounds that, first, the villagers 
were permanent residents (in other words, they were not absentees) and, second, the 
evacuation order was technically invalid, as it bad not been published in the Official 
Gazette.37 However, the Court's decision was never implemented. ln an attempt to 
stop the villagers from returning. the military commanders corrected tbe defect in the 
original evacuation order by issuing new evacuation orders in September 1951. The 
villagers again petitioned the High Court. but before the Court had tbe opportunity 
to hear the case, the Israeli air force blew up all the residential buildings in lqrit and 
Bir'im. At the second hearing, the Court dismissed the petition on tlhe ground that 
the eviction order was legally valid since it was published as required.38 The Court's 
second decision could not but have been affected by the army's chosen path of 
action. The destruction of the villages while a petition was peudin�a blatant act of 

36 3 L.SJ 56 (1949). The Emergency Regulations (Security Zones) empowered the 
Minister of Defense to declare a 'security zone' within 10 kilometers of Israel's border in the 
nonhero half of the country and within 25 kilometers of the borders of th.e southern half. Entry 
into or exit from the area was therea:fter impossible without permit 

37 H.C. 64151, Daud v. Minister of Security, 5{2) P.D. 1 1 17. 
38 H. C. 239/51, Daud v. Appe.al Commiltee for Security Zones, Galilee, 6(1) P .D. 229. 
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disrespect for the authority of the Supreme Court, to say the least-left tbe Justices 
with l ittle option as a practical matter but to dismiss the petition . The Justices realized 

that the issue of Arab land expropriation had the potential to bring about a major 
confrontation with the Government. Any attempt by the Court to force the military 
and civilian authorities to act within the law would at best be ignored. The land ofthe 
two Arab villages was transferred to the state, and v .. ·as subsequently divided among 
a number of kibbutzim and moshavim i n  the areas, including Bar'am, Sasa, Shomra 
and Dolev ( Kimmerling 1 977).39 

Ln the first years fo1l0\ving independence, therefore, the Justices were clearly 
aware that they and their office enjoyed onJy limited autonomy-that is, the Supreme 
Court was autonomous only to the extent that it did not attempt to impinge on the 

interests of the hegemonic powers (Barzilai 2004; Stone 1 985). Its freedom of action 
was circumscribed not only by the objective political realities-its unclear status, a 
consequence of the absence of a written constitution, the lack of tenure for Justices 
in the early years, the overwhelming power of the dominant political party in the 
country, which controlled not only the unicameral parl iament but the executive 

branch, and whose influence extended to other key sectors of society, such as tbe 
military-but also by the Justices' subjective assessment oftbe limits of their ability 
to aC[ independently within the political system, and their need to husband their 
l imited political resources and to choose their battles wisely. 

The more interesting question, to my mind, is whether and to \Vhat extent 
the Court's decisions in Arab land expropriation cases affected the judicial view 
of property rights in general as they were reflected in case.s of expropriation of 
Jewish-owned land. The patterns of adjudication in the first decade of statehood 
provide support for the assumption that judicial standards employed in early Arab 
dispossession cases shaped the Court's overaU approach to property rights. This 
issue is discussed in the next chapter. 

39 Tqrit and Bir'im were not the only villages that were treated in this way in the early 
1950s. The milita.Jy also ignored a Court decision in the case ofKhirbat Jalama, a hamlet situated 
in the eastern Sharon region and inhabited, tmtil their eviction, by the members of two extended 
families, Nadaf and Daqqa The expulsion of the families was unquestionably illegal, and upon 
their petition, the High Court of Justice granted an order nisi. The situation was complicated 
by Lhe fact that Kibbutz Lehavot Haviva had already taken over the land. The government did 
not respond to the order nisi, and instead, while the appeal was still pending, caused the Land 
Acquisition Law to be enacted, retroactively granting legitimacy to boLh the expulsion and tl1e 
expropriation. H.C. 36/52. Al-Nadaf v. Minis fer of Security, 6( I )  P.O. 750; H.C. 14/55, AI-Nadaj 

v. Min ister of Finance, I I ( I )  P.O. 785. See also (Benvenisti 2000, 157- 1 6 1  ). 



Chapter 6 

Expropriation of Arab Land as the Basis 

for a General Legal Practice 

The overwhelming majority of land expropriated by the Israeli authorities in the 
1950s was Arab-owned, and expropriations of Jewish-owned land were of limited 
scope by comparison. Obviously, one of the major effects of expropriations, and 
clearly the most i.mmediate one, was the direct economic and emotional impact of 
expropriation on the affected individuals and families. The policy of expropriation of 
land from Israeli Arabs also severely affected their identity and status as a community 
within Israeli society. 

In this chapter, I wish to discuss another effect of the land expropriations in the 
1950s, one that in the legal context is often overlooked, namely, the way in which the 
legal practice of land expropriation from Arabs in the 1950s became the legal norm 
ofland expropriation in general, not only from Arabs and but from Jews as well, and 
not only in the 1950s but for many decades to come. 

Israel used the legal powers of expropriation to prevent the return of the Arab 
refugees after 1948 and to maintain the subordinate status of those Arabs who chose 
to stay in Israel as a minority. None of these conside.rations was relevant to Jewish 
landowners. Although the legal machinery enacted in the 1950s to address the 
territorial and demographic consequences of the War of Independence was carefully 
drafted to avoid any explicit reference to Arabs, significant de facto discrimination 
cbara.cterized its enforcement. The Absentees' Property Law, for example, was 
almost never employed to confiscate land owned by Jews. Selective enforcement 
also characterized the application ofthe Waste Lands Regulations and the 1953 Land 
Acquisition Law (Kretzmer 1990). There is, therefore, an element of irony in the 
fact that ultimately the Supreme Court treated Arabs and Jews in similar fashion 
when it came to expropriating their land. The first section of the chapter points at 
the similarities that exist between the legal principles that governed the practice of 
expropriation from Arabs and Jews. The second sectmon offers explanations for the 
emergence of a unified regime of expropriation. 

Similarities between the Regimes of Expropriation 

As may be recalled, alongside the statutory machinery that Israel established for 
expropriation of Arab-owned land in the 1950s, Israeli law incorporated the AO 
as part of its Mandatory legacy. The AO served as the general takings law of the 
country, applied not only to Arab-owned land but to Jewish-owned land as well. 
Nonetheless, as shown below, the main principles that the Supreme Court developed 
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in the 1950s for the application of the AO resembled the features of the special 
legislation that was enacted to enable the taking of Arab-owned land. This similarity 
suggests that, in addition to Mandatory precedents that prepared the ground for the 
interpretation of the AO, the legal practice of expropriation from Arabs played an 
important role in shaping the interpretation of this law. 

First, there was the free rein that the Minister of Finance enjoyed. an all-but
unfettered authority in matters pertaining to the choice of the land to be expropriated 
and the identification of the public purpose for which such land would be used. Tbe 
AO is silent about whether the Minister's determination of public use is subject to 
review. However, the Court ruled early on that the wording of Section 2 of the AO 
tied its hands as far as its ability to review the merits of the definition of 'public use.' 
Section 2, it will be remembered. was amended by the Mandatory government in 
1946 by deleting the requirement that the public use should be of a 'public nature.' 
Focusing on the wording of this change to the law, the Court concluded that the AO 
granted the Minister of Finance considerable freedom to decide what satisfied the 
public use requirement Publication of the notice of expropriation in the Official 
Gazette was deemed to be proof of the lawfulness of the public use. The burden was 
then on the landowner to prove otherwise. Even when the Minister simply indicated 
that the land was required for 'public use' without providing any details, the Court 
accepted such statement as sufficient for all legal purposes. The Court also ruled 
that the existence of an actual plan for implementing the public purpose was not a 
prerequisite for expropriation.• 

Furthermore, there was no automatic rightto a hearing under theAO. The Supreme 
Court held that the Minister of Finance was not obliged to give the affected party an 
opportunity to contest the expropriation prior to making his final decision. This was 
obviously a very serious matter, as decisions on expropriations were occasionally 
based on erroneous information--whether the mistakes were innocently introduced 
or otherwise. And given the speed at which expropriations tended to be executed and 
new, irreversible facts established on the ground, the absence of a right to a hearing 
had grave practical consequences. 

It is important to note that these principles of interpretation were not supported 
by Mandatory case Jaw. The Mandatory precedents concerning expropriations in 
the period close to the establishment of the State of Israel dealt by and large with 
expropriations pursuant to the Defence (Emergency) Regulations (DERs), 1945.2 At 
the same time, the doctrines that the Supreme Court evolved for applying the AO 

mirrored the norms embedded in the legislation passed in the early 1950s to legalize 
expropriations from Arabs. As will be recalled, the absentee property legislation had 
also granted far-reaching powers to the Custodian to expropriate land. essentially 

See the discussion in Chapters I and 2 above and the cases: H.C. 240/51,  Cohen v. 
Minister of Finance, 6(1) P.O. 363; H.C. 124/55, Dwiak v. Ministry of Finance, 10(1) P.O. 
753; H. C. 76/52, Keren Zvi v. Minister of Finance, 6 P.O. I I 07; Application 33/55, Salomon 
v. Allomey General, 7 P.O. I 023. 

2 See for example, H.C. 24/46, Sakai v. District Commissioner (1946) 13  P.L.R. 216. 
lmeresting.ly, lsrael's Supreme Coun did not look at 1hese precedents for guidance while 
interpreting the AO. 
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at his discretion. A certificate issued by the Custodian stating that the person came 
under the status of 'absentee' shifted the burden of proof to the owner to convince 
the Custodian they were not in fact an absentee as defined by law. Likewise, the 1953 

Land Acquisition Law gave wide discretionary powers of expropriation to the state, 
as weU giving it as the advantage of highly favorable evidentiary presumptions. 
A declaration by the Minister of Finance that the original seizure of the land was 
required for security reasons and that such reasons were sti.U in effect was sufficient 
to transfer ownership of the land to the Development Authority, which in turn was 
authorized to sell the land to the state, to the JNF, or to local authorities.3 As explained 
in the previous chapter, the absentee legislation made it extremely difficult for anyone 
to challenge the facts stipulated in the certificate. The Custodian was not required to 
gran.t the landowner a hearing in which he couJd refute the evidence purporting to 
support his classification as absentee. Nor was the Custodian required to reveal the 
factual basis on which his decision rested. With regard to the Land Acquisition Law, 
the law did not impose an obligation on the state to notify the property owner on the 
issuance of'Sec.Uon 2 certificate' and Supreme Court treated the expropriation order 
as conclusive as regards the factual basis of the expropriation.• 

The similarity between the two regimes of expropriation is evident in another 
troubling principle which was sanctioned in the case law of the 1950s: the right 
accorded to the Minister of Finance retroactively to correct technical illegalities in 
the expropriation process. In Savorai, for example, the Supreme Court allowed the 
expropriation to proceed even though the expropriating authority bad failed to issue 
the requisite expropriation order.5 ln Feldman, the Court ignored the authority's 
failure to post a notice in the manner required by law, although in this case the 
Court may have been swayed by the fact that the petitioner admitted that despite 
the absence of formal notification he had actual knowledge of the state's intention 
to expropriate his land.6 ln Biola and Dwiak, the Court dismissed a petition to set 
aside an expropriation order that was issued without first obtaining funding for 
compensation, as required by law.7 AU these cases involved application of the general 
law of expropriation to Jewish-owned land. 8 As may be recalled from the discussion 
in Chapter 2, in the early years of the Supreme Court's existence, the Justices tended 
to insist on strict adherence to legal formalities, and even though they were generally 
loathe to intervene on behalf of individual petitioners against state interests, they 
were nonetheless wiJling to do so when technical, formal requirements set by law 
were not complied with by the state. The Supreme Court's tolerance of irregularities 

3 The Waste Lands Regulations also granted far-reaching powers to the Minister of 
Agriculture to take possession of any land that, as determined by him alone, was uncultivated. 
A certificate declaring the land as fallow shifted the burden to the affected owner to refute it. 

4 H.C. 5/54, You11is v. Minister of Finance, 8(1) P.O. 314. 
5 H.C. 85/49, Savorai v. MmisterofLaborand Construction, 2 P.O. 887. 
6 H.C. 136/50, Feldman v. Ministt?T of Finance, 5(1) PD. 432. 
7 H.C. 120/52, Biola v. Jerusalem Municipality, 7 P.O. 91; H.C. 124/55, Dwiak v. 

MmistryofFinance, IO(I)P.O. 753. 
8 In Dwiak, the expropriation was issued under the terms of the AO, while in Savorai, 

the legislation involved was the Roads and Railways (Defence and Development) Ordinance 
1943. 
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in the expropriation process from the mid-1950s onward was thus a new departure. 
Furthermore, when viewed from the wider perspective of the development of the legal 
philosophy of the Court over the decades, it stands in clear opposition to the Court's 
general trend of systematically expanding its protection of individual rights. 

This newly found tolerance of irregularities was likely influenced by the newly 
legislated authorization to correct illegalities when Arab land was involved. AU the 
land expropriation laws and regulations that were passed in the 1950s contained 
provisions permitting the state to retroactively legalize extra-legal seizures of Arab 
Jand.9 The Court's failure to treat technical illegalities as fatal to expropriations under 
the AO are thus another example of how the legal practice pursuant to which land 
was expropriated from Arabs became the general legal norm. 

There was also the issue of compensation for expropriated owners. The Supreme 
Court held that prior agreement on the amount of compensation was not a prerequisite 
for expropriating land. In Salomon, the Court interpreted the AO as allowing the 
transfer of property to the state regardless of the existence of an agreement to 
compensate.10 Agreement in the matter of compensation, the Court hel.d, was a 
separate issue from any claims regarding the legality of the expropriation itself, and 
it could not be raised as an argument against the validity of the expropriation.11 
This holding, while not at odds, strictly speaking, with the AO (which provided 
for situations where the state is allowed to make less than full payment for the 
land), appears to have been influenced by the fact that the principle of less than 
full compensation was already standard practice in the overwhelming majority of 
expropriations of Arab land. Both the absentee legislation and the Land Acquisition 
Law permitted the transfer of the property to the state, whether or not compensation 
to the interested parties had been paid. 

FinaUy, another legal doctrine und.er the AO that was established in the context 
of the expropriation of land from Arabs was the denial of a right to a hearing. This 
principle was established in the 1954 case of Younis.12 Few commentators, however, 
have referred to the fact that Younis did not involve expropriation under tthe terms 
of the AO but rather under the 1953 Land Acquisition Law. As may be recalled, 
the Land Acquisition Law was the legislation that provided the basis for permanent 
alienation of Arab-owned land. The law authorized the Minister of Finance to issue 
a certificate for each tract of land in question, confirming that it was used at some 
point after 29 November 1947 'for security or essential development purposes,' that 
it was 'still needed for one of these purposes' and that it was not currently in the 
landowner's possession. The petitioner in Younis claimed that he was entitled to 
present his version to the Minister of Finance before the certificate was issued, and 
that, furthermore, the certificate was factually incorrect. Technically, his claim to the 

9 See Chapter 5 above. 
10 Application 33/55, Solomon v. Attomey General, 7 P.O. 1023; see also H.C. 120/52, 

Biola v. Jerusalem Municipality, 7 P.O. 91 
II Section 9A of the Acquisition for PubUc Purposes (Amendment of Provisions) Law 

1964 provides that the expropriating authority will pay the amount of compensation that is 
uncontroversial within 90 days after laking possession of the land. 

12 H.C. 5/54, Younis v. Minister of Finance, 8(1) P.O. 314. 
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right to a hearing rested on the argument that issuance of a Section 2 certificate was a 
quasi-judicial act, and therefore one that could not be carried out without granting the 
affected individual a prior hearing_ll Tbe Court, however, decided that the Minister's 
certificate should be regarded not as a quasi-judicial act but as written testimony, and 
that issuance of a certificate constituted 'conclusive evidence' that the conditions laid 
down in the statute had been fulfilled. The Court consequently found no basis for 
granting a hearing as a matter of right under the terms of Land Acquisition Law. In 
reaching this conclusion, the Court revisited the AO, and ruled that it too did not 
require the Minister to grant a hearing. Younis' harming principle of interpretation 
that originated in the particular context of expropriation from an Arab survived as 
a general norm attached to the AO. In subsequent cases, it weakened the ability of 
Arabs and Jews alike to defend themselves against expropriations. 

So far, I have noted certain similarities between the body of case law that the 
Supreme Court developed in the context of the AO and the principles that had been 
formalized in the special laws that enabled expropriation from Arabs. Another 
important factor that suggests that the special laws may have influenced the general 
application law is that the AO in fact was occasionally applied in the Arab sector as 
well. Indeed, some of the principles of interpretation relating to the AO originated 
in cases involving Arab-owned Land. For example, one of the early cases that stands 
for the principle that the Minister of Finance has complete autonomy in defining 
public purpose is Dor, discussed above i.n Chapter 2. The petitioners in Dor were 
Arabs whose Land was expropriated in order to provide housing for immigrants. The 
facts of the case revealed that the authorities employed the AO to confiscate the land 
after an attempt to use the absentee legislation for this purpose failed. Initially, the 
state believed that the petitioners' Land came under the Legal definition of 'absentee 
property'. But after the Land was seized and when construction was already under 
way, it turned out that the petitioners were not 'absentees'. At that point, the state 
resorted to the AO in order to retroactively provide a legal basis for the expropriation. 
For reasons that will be elaborated below, the Court's interpretation of the AO in 
Dor did not remain confined to the Arab sector but was subsequently applied to the 
Jewish sector as well. 

On other occasions, the authorities resorted directly to the AO because of their 
concerns regarding Arab organized protests against the biased enforcement of the 
absentee legislation. This was the case in the mid-1950s and in the 1960s with 
expropriation of Arab-owned Land in the Galilee.14 A leading case in this regard 

13 Under English law doctrines, incorporated into Israeli law upon independence, an 
administrative body pursuing a quasi-judicial function is subject to principles of natural 
justice. 'Natural justice' boils down to two rules. The first is that whoever conducts the quasi
judicial proceedings must be free of bias. The second is that both sides to a dispute should be 
heard. Natural justice does not apply to decisions of an administrative nature. 

14 Joseph Weitz, a senior JNF official and lhe first director of Israel's Lands 
Administration, recalled that when the authorities sought to ex.propriate large tracts of Arab 
land in lhe Galilee they often preferred to apply lhe AO rather than lhe absentee legislation 
(Weitz 1965, 26; Yiflachel 1992). See also the discussion in Chapter 7 below. 
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was Committee for the Defense of Expropriated lAnd in Nazareth.1� In this case, the 
Minister of Finance used his power under the AO to expropriate 1200 dunams of 
Arab land in and around the Arab city ofNazareth for the construction of government 
offices. The petitioners, an organization of Israeli Arabs who were residents of 
Nazareth, challenged the discretion of the Minister to expropriate a particular plot of 
land situated on the highest hill of the city. The Court rejected their petition, ruling 
that the AO granted considerable autonomy to the Minister to choose which land to 
expropriate, and that the Court would not intervene unless the decision was tainted! 
by extraneous considerations such as political discrimination.16 

To a certain extent, therefore, the doctrines enunciated against the background of 
the Israeli-Arab conflict developed into standard rules for the country as a whole, and! 
were applied to expropriations of Jewish land as well. Indeed, when these principles 
were applied tO> support expropriations in the Jewish sector, this was done without 
pausing to consider-at least to the extent reflected in the written decisions of the 
Court-whether this was indeed the intent of the legislator. This seamless application 
of legal principles requires an explanation. All the principles embedded in the special 
expropriation laws enacted by the Knesset in the 1950s reflected the belief that the 
Arab population of Israel constituted a real threat to the security of the country, one 
that needed to be demographically and strategically contained. Some of these laws 
were developed as part of emergency legislation subsequently incorporated into 
regular law. Ostensibly, these principles were not intended to be applicable in the 
Jewish sector. Why, then, did the Supreme Court !treat these principles as applicable 
to the country as a whole? 

Broadly spealcing, there are two categories of possible explanations. First, there 
are what might be termed systemic explanations, relating to the structure of the laws 
set up to expropriate Jewish and Arab property as well as to the status of the Supreme 
Court and its inherent political weakness vis-0-vis the other branches of government. 
The second category is the web of ideological imperatives that fashioned the views 
and beliefs of the Justices of the Israeli Supreme Court and guided them (to a greater 
or lesser extent) in their decisions. 

Structural and Ideological Explanations 

A central factor that contributed to the emergence of a single system of justice in the case 
law of the 1950s was the technical relationship between the laws used to expropriate 
land from Arabs and from Jews. While Arab property tended to be expropriated under 
new and purposely enacted legal categories such as 'waste land,' 'absentee property' 

15 H. C. 30/55, Committee for the Defonse of Expropriated Land in Nazareth v. Minister 
of Finance, 9(2) P.D. 1261. 

16 It later emerged that only 80 to I 00 dunatns of tlbe expropriated land were intended for 
government offices. The remainder was earmarked for the construction of several thousand 
residential units which subsequently fonned the core of Jewish town of Upper Nazareth. See, 
H.C. 181/57, Qasam v. Minister of Finance, 12(3) P.O. 1986. On the events surrounding the 
expropriation and the relations of the state with the Arab city of Nazareth in the 1950s, see 
(Fonnan 2006). 
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and 'abandoned property' that were not applicable, by and large, to Jewish property, the= 
AO was enforced indiscriminately in both sectors (Kretzmer 1 990. 5 1 -60). 

It is imponant to note tbat the AO served as a secondary route taken by the= 
Government to expropriate land from Arabs, tbe preferred course of action, at least::. 
in the first decade after independence, being appJlcation of the Absentees' Property
Law and the 1953 Land Acquisition Law that were tailored to tbe specific needs oE 
the state in this regard. However. as occurred in Dor and Committee for the Defense
of Expropriated Land in l'v'azareth, once the special laws were inapplicable� there::: 
remained tbe AO under wbicb Arab land could stiU be expropriated. 

The application oftheAO in the Arab sector musthave had a profound impact on the 
principles developed by the Supreme Court to interpret that law. First, differentiatin� 
between Jewish land and Arab land in tbe context of the AO contradicted the lega 
ideology of formalism. As both the Mandatory regime and subsequently the Israeli 
Knesset chose not to distinguish formally bet\¥een tbe two national communities for::
Pllrposes of the AO, the Justices were unwilling to introduce blatant discriminatory 
j urisprudence where no legal grounds for it existed. 

Interestingly. in other areas of the Law where the legislature provided for the 
selective use of different mechanisms for the Jewish and Arab sectors, a dual systerr:::J 
of justice did develop (Kimrnerling 2002; Saban 2004). For example, there \Vere 
t\vo different censorship laws: the 1933 Press Ordinance and Regulation 94 of the 
1 945 DERs. The government typically applied the former to Jewish newspaperE 
and the latter to Arab publications. Censorship case la\.v reveals that the Supreme: 
Court developed a separate jurisprudence for eacb of these laws. It applied free
speech principles under the Press Ordinance for the Hebrew press, but declined tc: 
limit the censor's power under the 1 945 DERs with respect to Arab newspapers 

onetheless, the image of the Court in the political world, as well as in legal circles: : 
as objective and impartial was not tarnished because such cases \.Vere adjudicateC::::: 
under distinct legal regimes and it was therefore reasonabl�from a blinkerec: 
fonnalistic perspective, at least-to expect that these distinct legal regimes woulc 
yield different outcomes (Shamir 1 99 1  ). 

However, the same could not be said regarding the jurisprudence of lane 
expropriation. Discrimination in the judicial inteipretation of the AO based on the:: 
ethnicity of the landowner would have harmed the interest of the Court in projecbn� 
an image of professionalism, objectivity and impartiality. In the context of the lane: 
expropriation cases of the 1950s, the Supreme Court's commitment to upholding it :: 
professional image may have led it to apply its own precedents across the board tc:: 
Jews and Arabs alike. 

Another explanation is what can onJy be termed the degree of intellectuak 
confusion regarding the various items of legislation on the basis of which land wa.. : 

expropriated. As mentioned above; the structure of the special laws aimed at Ara 
landowners was similar to tbat of the AO. Not only did the two bodies oflaws gran� 
considerable autonomy to the expropriating authority, but they employed simil� 
procedures to so do. Unlike tbe 1 945 DERs, which allowed for expropriation b ..... 
the military, both the AO and the special laws tl:at enabled expropriation of Ara I 
propel1y were implemented by civilian authorities, and disputes were adjudicated i .:1  
the regular court system. F urtbermore, in both bodies ofla\�'s, the Minister ofF inane: . 
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was the final authority for expropriation decisions. The Minister of Finance served 
(and still serves) as the expropriating authority under the AO as well as under the 
1953 Land Acquisition Law and he also was in charge of appointing the Custodian 
of Absentee Property and supervising the Custodian's actions. 

These similarities may have led the special and general regimes to be conflated 
over time, causing them in effect to be regarded, both by the executive branch and 
by the judiciary, as two sides of a coin. Evidence of this conflation can be found 
in Younis, where the Court moved seamlessly from an analysis of the I 953 Land 
Acquisition Law to one of the AO, without even a brief mention of whether the 
context, principles and legislative intent underlying the latter were pertinent to a 
jurisprudentially correct interpretation of the former. 

What happened in subsequent cases, and in particular once the special Laws 
were no longer applicable, was that the precedents set in the context of the 1950s 
legislation were used to support and interpret the A0.17 For instance, in the 1955 
case of Dwiak, decided one year after Younis, the Supreme Court followed its own 
precedents for applying the AO in the Arab sector in order to adjudicate a case 
involving Jewish-owned land.11 A similar process can be seen in the cases of Avivim, 
Shmuelson, Banin, Spolansky and SchwarJz.19 In all these cases, decided in the Late 
1960s and 1970s, precedents from the first decade that had been crystallized in the 
context of expropriations from Arabs survived as attached to the AO as the body of 
case law interpreting that law. 

The explanations mentioned to this point all relate to the formal structure of the 
various expropriation laws and the pattern of their application. Another category of 
factors that has to do with the emergence of a unified regime of judicial deference in 
cases of expropriation in the 1 950s relates to the weak status of the Court vis-a-vis the 
executive branch. As noted in Chapter 2, the Supreme Court was created four months 
after the establishment of the State of Israel, and the Law granting tenure to Justices 
and judges was only passed in L 953. This was much more than a mere technical 
issue. It had tremendous political and symbolic implications. Whether intentional 
or purely the consequence of the exigencies of the tim�e need to create a state 
and simultaneously fight for independence-<leLaying the establishment of the 
Supreme Court sent an unmistakable message to the legal establishment that the 
Supreme Court was, in certain fundamental aspects, the junior of the three branches 
of government, which indeed it remained for many years. 

The political and structural imbalance between the judiciary and the other 
branches of government was exacerbated by two other factors. First, alone among 
democratic nations, the Israeli judiciary operated up until the early 1990s in a 

17 As recalled, the Land Acquisition Law of 1953 had a limited application period of 
one year. The Absentees' Propeny Law of 1950, while still fonnally on the books, was rarely 
applied after the mid-1950s. 

18 H. C. 124/55, Dwiak v. Ministry of Finance, 10(1) P.O. 753. 
19 F.H. 26/69, Avivim Ltd. v. Minister of Finance, 24(2) P.O. 397; H.C. 67n9, Slunuelson 

v. State of Israel, 34(1) P.O. 281; H.C. 282171, Bonin v. Minister of Finance. 25(2) P.O. 466; 
H.C. 147n4, Spolan.slcy v. Minister of Finance, 29(1) P.D. 421; H.C. 114n7, Schwartz v. 
Minister of Finance, 3 1(2) P.D. 800. 
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constitutional void. In terms of the question at issue here--namely, assessing the 
status of the Supreme Court and the extent to which it was permitted (and regarded 
itself as permitted) to oversee the work of the legislature in any meaningful way, and 
to put a halt to its excesses and those of the executive--the constitutional void was 
crucial in limiting judicial interference. The second reason for the imbalance was 
a purely political one, and that was the centralized nature of Israeli politics. Israeli 
political, economic and administrative systems in the 1950s and 1960s-in fact 
until the political upheaval of the 1977 elections-were dominated by one poLitical 
grouping commonly referred to as the Labour Party, which, despite its internal 
divisions and differences, was able to control both the executive and the legislative 
branches of government. The ability of the Labour establishment to do so was in 
no small part the consequence of the parliamentary regime that was put in pLace 
after independence, again following the example of the British House of Commons. 
Furthermore, the Justices themselves came from the Labour establishment and 
maintained close ties with it, a factor which, when combined with the absence of 
a constitution, no doubt contributed to the Court's restraint (Barzilai 1999). If the 
Supreme Court required a lesson in the futility of trying to rein in the authorities, 
it received one in the case of the Christian Arab villages of Iqrit and Bir'im. There, 
the Israel Defense Forces (IDF) blew up all the residential buildings in the villages 
in order to render impossible compliance with the Justices' ruling permitting the 
residents of the villages to return to their homes. The military authorities were never 
sanctioned for this blatant obstructionism.20 

Finally, there are what might be termed ideological considerations that 
underscored the unified approach of judicial restraint in land expropriation cases 
in the 1950s. One was the tradition of legal formalism that shaped the scope of 
judicial intervention. As explained in Chapter 2, legal formalism dominated Israeli 
jurisprudence in the first decades. In part, it was the legal inheritance from the British 
Mandate, an early twentieth-century legalism. In the case of some Justices (and, 
more generally, numerous members of the Israeli legal profession), the formalism of 
their pre-Second World War legal education in Germany !ilso influenced their legal 

approach (Mautner 1993; Salzberger, and Oz-Salzberger 2000). Formalism took the 
form of an emphasis on the letter of the law. Therefore, even if in specific instances 
the Justices were troubled by the outcomes that they reached, as in the case of Younis 
concerning the absence of a right to a hearing, they did not regard it as falling within 
their powers to do more than criticize the legislature in the hope that it would revisit 
certain items of legislation. 21 

There were also ideological explanations of a different kind. The expropriations 
in the 1950s were viewed as strategic and of national importance, requiring, in the 
eyes of the state, the taking ofland from Arabs. Similarly, there were often pressing 

20 The issue underlying Iqrit and Bir'im has over the years repeatedly returned before 
the courts in various guises. See the discussion in Chapter 9 below. 

21 The Court in Younis conceded that 'it would have been more appropriate if the system 
that permitted issuance of certificated under the terms of the Land Acquisition Law provided 
the banned parties the opportunity to challenge such orders.' H.C. 5/54, Younis v. Minister of 
Finance, 8(1) P.O. 314, 317. 
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needs of prime strategic importance justifying expropriation of land from Jews. The 
main such recurring need was immigration. And if one looks at the case law of land 
expropriation not from the perspective of the individual dispossessed landowner, 
whether Arab or Jewish, but from the perspective of the national authorities, whether 
those involved in taking the land or in adjudicating the legitimacy of the expropriation, 
the bundle of expropriation laws can be seen to a certain extent as uni.fied. In that 
sense, whenever land was needed in the 1950s for national-strategic reasons, be they 
related to the perceived dangers of Arab demographic growth or military reasons or 
reasons of encouraging and developing the economic development of the country, or 
findiing housing solutions for large numbers of Jewish immigrants, the needs of the 
state were always equally pressing, and therefore the Court was willing to apply the 
same laws in the same manner to promote and protect those interests. 

With the developments that took place between the 1950s and 1970s in the 
Court's sensitivity to its role as a guarantor of civil rights, the harming principles 
of expropriation that were upheld in the 1950s under the guise of the state's needs 
could not so easily escape judicial intervention in the second cycle of expropriation 
following the Six-Day War. Still, the practice of Arab land expropriation and the 
security-territorial emphasis continued to influence the Court's approach to property 
rights, as the next chapter illustrates. 



Chapter 7 

The Politics of Land 
Expropriation after 1 967 

The post-1967 period witnessed an expansion of Israel's expropnat1on and 
settlement policy to the Occupied Territories. The first part of this chapter looks at 
the policy and the legal measures applied by Israel to obtain control over Arab land 
in the Occupied Territories, and, in particular, in the West Bank. It should be noted, 
however, that Israel and the West Bank are subject to different legal regimes. One 
consequence of this is that the legal mechanisms of expropriation in the Occupied 
Territories are not, strictly speaking, relevant to the present study, whose focus is 
the Supreme Court's approach to property rights of Arabs and Jews in Israel proper. 
Rather, to the extent that the examination of the legal machinery of expropriation 
in the Occupied Territories is pertinent to the issue under consideration here, this 
is in order to understand the political context in which property rights have been 
adjudicated in Israel since 1967. As is argued below, lsrael's policy of expropriation 
in the Galilee and East Jerusalem has been heavily affected by strategic concerns 
that have a lot to do with the ongoing occupation of the Territories. 

The second part of the chapter addresses the land expropriation case law of the 
1970s and 1980s with respect to Jerusalem and the Galilee. Since that time, Israel's goal 
has been to mainta.in a Jewish majority in the unified Jerusalem. After providing some 
background for understanding the policy ofland expropriation in East Jerusalem and 
the Galilee, I will tum to the case law. The patt.erns ofland expropriation adjudication 
after 1967 reveal the dominance of the security-territorial discourse which equates 
sovereignty with land control. Despite the separation of the West Bank from Israel 
and from Jerusalem, the ongoing occupation strengthened the security discourse 
within Israeli society, advocating expansion of Jewish presence in the Galilee and 
East Jerusalem. The dominance of the territorial-security discourse resulted in 

different legal doctrines being developed by the Supreme Court compared to those 
of the I 950s. In practice, however, the development of new legal doctrines was by no 
means a guarantee of different results. Where in the past, the arguments made 
by expropriated landowners were rejected by the Supreme Court on grounds of 
formalism, they were now brushed aside by a Court swayed by the state's substantive 
arguments of strategic necessity. 

The Six-Day War and tbe Occupied Territories 

The 1967 War transformed the map of the Middle East and the political agendas of 
the various parties to the Arab-Israeli conflict. Over the course of six days (June 6 
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to June I I ,  1967) Israel defeated three neighboring Arab countries, Egypt, Syria and 
Jordan, gaining control over the Sinai Peninsula, the Gaza Strip, the West Bank of 
the Jordan river (including East Jerusalem) and the Golan Heights, a total area of 
65,400 square kilometers of which the single largest component, comprising some 
57,900 square kilometers, was the Sinai Desert (Parker 1996; Segev 2005)} The 
territories conquered by Israel in 1967 presented a variety of new challenges (as welJ 
as some partial answers) to Israel's existing security doctrine. The territory which 
became the main focus of controversy in the context oflsrael's land politics was the 
West Bank, where substantial Jewish settlement activity went band-in-hand with 
outright expropriation and other forms of alienation of Arab land. 

The conquest of the West Bank, an area of 5,860 square kilometers, resulted 
in Israel controllling a population of more than a half a million Palestinians (CIA 
World Fact book, n.d.; Kimmerling 1983, 147-8).2 During the first decade of 
occupation, the Labour governments operated on the basis of the Alon Plan, which 
advocated the establishment of settlements in areas perceived as being important 
for Israel's security and where the Palestinian population was relatively sparse (the 
Jordan Valley, parts of the Hebron Hills and greater Jerusalem). However, after the 
Likud came to power in 1977, the settlement policy changed. Influenced by the 
fundamentalist ideology of the Greater Land oflsrael Movement and by the security 
argument which pointed to the involvement of Palestinians in terrorist organizations 
and the consequent danger to Jewish civilians, the Government began to establish 
settlements along the densely populated mountainous ridge of the West Bank. The 
Likud Government's first settlement plan, submitted in 1978, stated quite clearly that 
the objectives of establishing such settlements were to 'reduce to a minimum the 
possibility of establishing another Arab state in the region' and to make it difficult for 
the local Palestinian population to create territorial continuity and to achieve political 
unity (Benvenisti 1984, 49-63; Gazit 1999, 217-49; Kretzmer 2002, 76; Peleg 1995, 
22-81; Peretz, 1986, 57-78). 

It is estimated that by the mid-1980s Israel had seized 35-40 percent of the territory 
of the West Bank, and 50 percent by 2002 (Benvenisti 1984; Lein 2002, 47).3 Some 
of this land was taken for military purposes, such as army bases and other facilities. 
But on the vast majority of the expropriated land, the state established civilian Jewish 
settlements. In the course of20 years {1972-91 ), the number of Jewish settlements in 
the West Bank rose from 9 to 119, and the size of the Jewish population swelled from 
1,000 to 90,000 strong (CBS 1992). By the end of2002, there were 212,000 Jewish 

I Israel withdrew from the Sinai in 1979, following the signing of an Israeli-Egyptian 
peace treaty, and from the Gaza Strip in August 2005. 

2 About 250,,000 Palestinians fled from Judea and Samaria as a result of the .conquest. 
Some later returned. The census of 1967-68 reported 600,000 inhabitants in the West Bank, 
356,261 in the Gaza Strip and in the Northern Sinai, and 66,857 in East Jerusalem. l'oday, the 
estimates on the number of Palestinians living in the West Bank (not including East Jerusalem) 
range from 1.4 10 2.8 million. Aluf Benn, Demographic Politics, Ha'aretz (Hebrew Daily) 
February 2, 2005. 

3 Land that was already owned by Jews in the West Bank prior to the 1967 war is 
estimated at about I 10 2 percenL 
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settlers living in the West Bank (not including East Jerusalem), compared to fewer 
than 9,000 in the Gaza Strip (CBS 2003).4 

From a legal perspective, the methods employed for land expropriation in the 
West Bank. differ substantially from those applied within Israel's pre-1967 borders. 
This is due to the fact that Israel, as a belligerent occupier, cannot apply its law to 
the citizens of the Occupied Territories. After the Six-Day War, Israel left largely 

intact the mixture of Ottoman, Mandate and Jordanian land laws of the West Bank 
(Drori 1982, 44-80; Shehadeh 1988, 17-59). At the same time, however, Israel 
created a military authority for the Territories, and conferred on it full legislative 

and executive powers. Furthermore, unlike expropriations within Israel itself, the 
legality of expropriations and settlements in the Occupied Territories is subject to the 
international law ofbelligerent occupation. Since Israel did not annex the Territories, 
the Territories remained legally 'occupied' (or 'administrated') areas in which the 

international laws of war apply.5 
The various layers of law that apply to the West Bank-pre-1967 Ottoman, 

Mandate and Jordanian law, post-1967 Israeli military law and customary 
international law of war-created complex legal and bureaucratic mechanisms 
for land expropriation (Lein 2002). In the first decade after the Six-Day War, the 
Labour government emphasized the taking of land for security and military purposes 
only. On this basis, Israeli military commanders issued dozens of orders for the 
requisition of private land in the West Bank, on the grounds that it was required for 
'essential and urgent military needs.' Although such lands remained theoretically 
under private ownership, the Palestinian owners lost their rights of possession and 
use, and eventually Jewish settlements were established on such Lands. The total 
area seized for 'military use' under Labour governments (1968-77) is estimated at 
between 35,000 and 50,000 dunams (Peleg 1995, 29). 

In several instances, Palestinian residents petitioned the High Court of Justice 
against the seizure of their land, claiming that the establishment of Jewish settlements 
on land taken for military purpose was contrary to international law. However, until 
the Elon Moreh decision (see below), the High Court rejected aU such petitions, and 

4 ln August 2005, Israel completed its disengagement from the Gaza Strip, ending 38 
years of military rule there. 

5 The official Israeli position views the West Bank and the Gaza Strip as 'disputed' 
and not 'occupied' areas. Nevertheless, Israel concurred with the interpretation that the Hague 
Regulations for occupied lands are applicable to these areas. Other elements of international law 
of war S\Jch as the Fourth Geneva Convention that would apply were israel the temporary ruler of 
the Territories are not acknowledged by Israel as binding. The Israeli position holds that israel 

is not bound under international law to apply the Geneva Convention IV to the West Bank 
and the Gaza Strip, for the reason that the recognized governments (Jordan and Egypt) that 

ruled the Territories before they were displaced by lsra.el in the Six-Day War, were themselves 

occupiers who had seized control of the t.erritory in 1948 before the final status of these 
territories could legally be determined in a manner that was internationally recognized. ln this 

light, israel is the 'administrator' but not the 'occupier' of the Territories, whose legal status 
is sui generis, and any application of rights pursuant to the Geneva Convention TV is a matter 
ofhumanitarian choice on the part of the israeli authorities (Shamgar 1971). The international 
community, however, has never accepted this interpretation (Kretzmer 2002, 31-56). 
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accepted the state's argument that the land seizure was legal because the settlements 
perfonned key defense and military functions. ln the words of Justice Vitkoo: ' ln 

terms of purely security-based considerations, there can be no question that the 

presence in the administrated territory of settlements-even "civilian' settlements
of the citizens of the administrating power makes a significant contribution to the 
�ecurity situation in that territory, and facilitates the army's performance of its 
functions . . . '.6 

All this changed dramatically in the wake of the 1979 case of Elon Moreh.7 
The petition in Elon Moreh was submitted by several West Bankers who asked the 

High Court to nullify an order issued by the local lDF commander expropriating 

mme 5,000 dunams of ]and. The land affected was slated for the establishment of 
3 settlement which was to be named Elon Moreh. Work on the infrastructure for 
the settlement began on the same day the order was issued. The state's response to 

the petition was by then the customary one: the decision to establish the settlement 
was taken for military-strategic reasons, and therefore the expropriation order was 
lawful. However, unlike previous cases, the factual record revealed that it was the 
�overnment, not the military authorities, that had initiated the establishment of the 

�ettlement, and this under pressure from the politically powerful Gush Emunim 
;ettlers' movement. The dominant consideration was therefore clearly political 
J<retzmer 2002, 85-9). Given that the factual record undermined the argument 
Jf military necessity, the Court ordered the IDF to dismantle the settlement and 

�etum the land to its owners. Writing for the Court, Justice Landau defined the tenn 
·military needs' narrowly as referring strictly to interests that are based on a rational, 
nilitary-strategic analysis of the potential dangers facing the state, but excluding 

nterests based on ideological goals and political views. In the political context of 
israel, in which ideological positions and security considerations stricto sensu are 
)ften conflated, this was a significant statement (Naor 1 999). 

The immediate (and in a sense trivial) consequence of Eion Moreh was that the 
�overnment found an alternative site for the new settlement. Beyond this, however, 
:he ru I ing was a landmark case. After Elon Moreh, successive governments avoided 
iirect confiscation of Palestinian land through military requisition orders, preferring 

nstead to take possession of1and by declaring it  'state land'. 8 

This method built upon the historical fact that when Israel conquered the West 
3ank, only one third of the land there had been registered. Follo'Wing the Elon 
�1oreh decision, the Knesset decided that all uncultivated unregistered rural land 
�ould be declared state land. The legal framework for this decision was found 
n the 1 858 Ottoman Land Law, still then in effect in the \Vest Bank, and w·hich 

6 H.C. 606.61 0/79, Ayyub v. Minisler of Defense. 33(2) P.D. 1 1 3. 1 19. See also H. C. 

�02. 306n2, Abu Khelou v. Government of Israel. 2?(2) P.O. L69; H.C. 834/78, Sa/ame v. 
�1inister of Defense, 33( 1 )  P.D. 97 1 .  

7 H. C. 390179, Dweikat v. Government of Israel, 34( I )  P.O. I (Eion Moreh case). 
8 However, outright expropriation was reintroduced in 1994 and applied widely to 

mild bypass roads. This occurred as part of the plans for preparing the redeployment of lDF 
orces from the Occupied Territories following the signing of the Oslo Accords in 1993 (Lein 

�002, 50). 
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provided that any uncultivated land 'beyond shouting range' of the closest village 
or town was the sulran's property (Shehadeb 1988; Zamir, 1985). And while, to 
the dispossessed Palestinian landowner, the difference between the two forms of 
expropriation may have seemed a technicality, this was hardly the case. The switch 
from expropriation of private land to its recategorization as 'state land' gave the state 
subsrantial advantages in terms of the legal process. First, it shifted the burden of 
proof regarding ownership of the land to the Palestinian claimant, who now needed 
to provide proof of possession, as determined by Israel, in order to exclude their land 
from being considered 'state land'. Furthermore, appeals of certification of land as 
'state land' were heard by special committees rather than by courts of law. These 
committees were (and are) composed of three members, typically officials of the 
military government, and only one of them was required to be a legal professional. 
They were not subject to customary rules of evidence and procedure, and their 
decisions were not binding on the military commander in the region (Kretzmer 2002, 
90-4; Lei.n 2002, 51-8; Peleg 1995, 29-35). According to Pliya AI beck, former head 
of the Civil Department in the State Attorney's Office, by 1985 approximately 90 
percent of the settlements were established on land that had been declared 'state 
land.' In September 2004, Ha 'arelz reported that in the year 2003 alone, Israel had 
used the Ottoman Land Law of 1858 to expropriate 2,000 dunams ofland in the West 
Bank for the expansion of existing Jewish civilian senlements.9 

Given the fact that expropriations in the Occupied Territories are pursued under 
a different legal framework than the one pertaining to Israel proper, the relevance 
of the former to the present discussion is limited.10 Nevertheless, it is misleading in 
my view to treat lsra.el and the West Bank as entirely separate issues in the context 
of land expropriation (cf. Kretzmer 2005), as the state policy of expropriation in the 
Galilee and East Jerusalem after 1967 was shaped to a large extent by the experience 
in the West Bank. The geographic proximity to Israel of 1.5 million Palestinians 
under occupation fuelled the demographic fears of the Je\vish majority that it would 
soon become a minority in its own state. This perception has been, in part, the motive 
for the ambitious national project of Judaizing the Galilee (Naor 1999). 

Interestingly, the patterns of adjudication of land expropriation cases in the 
Occupied Territories constituted another factor that strengthened the security motive 
underlying expropriation of Arab land within Israel proper. Shortly after the Six-Day 
War, the Supreme Court, sitting as a High Court of Justice, extended its jurisdiction to 
actions carried out by the military government in the Occupied Territories (Kretzmer 
2002, 19-29; Shamgar 1982). This landmark decision provided Palestinian residents 

9 Aluf Ben, 'Israel Still Expropriating Land to Expand Seltlements Under the Guise of 
'State Lands', Ha 'aretz (Hebrew Daily) September 29, 2004. 

I 0 The creation of a separate system of justice for the Occupied Te.rritories bas permitted 
wide-scale human rights violations there. Palestinian residents of the Territories have been 
governed by the Israeli military and its orders, and Israeli law and justice do not apply to them 
(Sheleff 1996, 97-127). Israeli law does however apply to the Jewish residents in the Territories 
and their settlements, as weU as to local Jewish authorities, an arrangement providing a form of 
personal jurisdiction that accompanies settlers wherever they go (Benvenisti 1989; Sheba deb, 
1993). 
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access to Israeli civilian legal fora where they could (and occasionaJJy do) challenge 
land expropriations issued pursuant to military orders. 

The jurisdiction of the Supreme Court over land expropriation in the Territories 
reinforced the perceived link between national security insid.e Israel proper and 
encouraging Jewish population growth in areas of the country where ls.raeli Arabs 
predominated. As mentioned above, this link was strengthened by the geographic 
proximity of the Territories to Israel and by the ties-personal, familial and 
cultural-between Israeli Arabs and Palestinians. In addition, as international law 
requires an occupying power to refrain from making any substantial changes in the 
status of occupied territory except for reasons of security, the concept of security 
was repeatedly addressed by tile Court on the various occasions in which it had 
to review the legality of Jewish civilian settlements in the West Bank. Even in the 
landmark decision of Elon Moren, the Court did not challenge the premise that Jewish 
settlements under certain circumstances could be considered as legitimate security 
measures. The Court's acceptaiOce of settlements in the Territories as fulfilling a 
prime security role paved the way for its acceptance of similar reasoning in the case 
of expropriations of Arab land in East Jerusalem and the Galilee. 

Israel's settlement policy in the West Bank and the treatment this policy received 
at the hands of the Supreme Court are important for understanding the sociopolitical 
context in which property rights have been adjudicated in Israel after 1967. The 
West Bank aside, the two principal regions in wb.icb expropriations of Arab land 
continued through the 1970s and 1980s were the Galilee and East Jerusalem, which, 
following its annexation in 1967, was considered part oflsrael under Israeli Jaw. 

Expropriations in East Jerusalem and tbe Galilee 

Following the 1967 War, the Israeli government annexed the Old City of Jerusalem 
and the surrounding area (collectively referred to as East Jerusalem). incorporating 
these areas within the existing municipality of (West) Jerusalem.11 With the expansion 
of the municipal boundary, legal distinctions were made between Jerusalem Arabs 
and West Bank Palestinians. At the time of the census that was condlucted after the 
city boundaries were changed, Arab residents of the newly expanded Jerusalem were 
given the option to ac{;ept Israeli citizenship provided they were willing to forfeit 
their Jordanian citizenship.12 Umlike the rest of the West Bank, therefore, Israeli law 

I I  Since 1948, Jerusalem has been usually been discussed in terms of a threefold 
division: the Old City (an area of six sq. km); East Jerusalem (an area of 64 sq. km, which 
includes 28 villages in the West Bank and reaches the municipal boundaries of Bethlehem 
and Beit Jalla) and West Jerusalem (an area of 38 sq. km). Tb.e Old City and East Jerusalem 
were under Jordanian rule between 1948 and 1967 (Efrat 2000). In 1992, Jerusalem was again 
enlarged, this time by the addition of roughly 15,000 duoams, largely to the west of the city. 
This move was made in order to provide reserves for immediate and future growth. 

12 Few Palestinians accepted this offer, and of those who did many later renounced it. As of 
1992, approximately I.SOO Palestinian residents of Jerusalem held Israeli citizenship, less than I 
percent of the 221 ,800 Palestinians who were legally pe.rroaoent residents in the city. 
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in general, and the framework of expropriation that applies within pre-1967 lsrael in 
particular, are also valid in East Jerusalem (Dumper 1997, 38-52). 

The annexation of East Jerusalem and the encouragement of Jews to settle 
there enjoy a wide consensus in Jewish Israeli society. Soon after the annexation, 
the Government undertook numerous actions to :strengthen its sovereignty in East 
Jerusalem and to ensure that the city remained unified. Hebrew names were added 
to (or replaced) Arabic street signs, the city's infrastructure was unified, and certain 
government offices (including the Justice Ministry) were moved to East Jerusalem 
(Benvenisti 1976, 251-3; Kroyanker 1988).'1 In the political sphere, in 1980, the 
Knesset enacted the Basic Law: Jerusalem, Capital of Israel, which stated that 
'complete and united Jerusalem is the capital oflsrael ( . . .  ) the seat of the presidents 
of the state, the Knesset, the government and the Supreme Court.' The Basic Law 
did not mandate any new changes. Its main purpose was to unequivocally express 
Israel's claim to the right to exercise its sovereignty over the unified capital.14 

But legal statements and symbolic acts alone could not alter the demographic 
realitY in the city after 1967. The Israeli census in September 1967 placed the total 
population of the unified city, which was approximately three times larger in area 
than pre- 1967 Jewish Jerusalem, at 267,800 inhabitants - 196,800 Jews and 71 ,000 
Palestinian Arabs (Schmelz 1987, 72). In the first years foUowing annexation, Israeli 
authorities set a target for increasing the Jewish population of Jerusalem to between 
80 and 90 percent of all the city's residents, by providing incentives to Jews to 
live in the city_ However, within a few years it became clear that the growth of 
the Jewish populatjon in Jerusalem was lower than hoped for, while the city's non
Jewish population was growing at a higher rate. ILn 1973, the Government adopted 
the recommendation of an inter-ministerial committee, which determined that a 
'demographic balance of Jews and Arabs must be maintained as it was at the end 
of 1972,' that is, at 73.5 percent Jews and 26.5 percent Palestinians (Amirav 1992, 
12; Feiner 1995, 43). Over the years, all Israeli governments have affirmed this ratio 
as a guiding principle of municipal planning policy, and it bas been the foundation 
of most demographic and urban plans prepared by government ministries since that 
time. 

lncreasing the Jewish population of Jerusalem was not thought to be enough to 
prevent any future attempt to divide Jerusalem after its unification. The Government 
believed that it was also necessary to encourage the development of Jewish population 
centers in Arab East Jerusalem. The Jerusalem Master Plan, which was completed 
in 1968, called for implementation of a three-step policy of Jewish neighborhood 
construction (Benvenisti 1996; Dumper 1997, 86-127; Kroyanker 1988).15 The first 

13 Plans were made to tranSfer the Supreme Coun to Mount Scopus as well, but they 
were ultimately not carried ouL 

14 The law was introduced as a private member's bill by Knesset members opposed to 
lhe peace agreement with Egypt. Following its ratification as a Basic Law, 13 states, including 
Egypt, removed their embassies from Jerusalem to Tel-Aviv. 

15 In addition to strategically situating the new Jewish neighborhoods to cut off 
Palestinian neighborhoods, the government used afforestation as a political tooL Since 1967, 
afforestation sites in Jerusalem have frequently been selected on the basis of their strategic 
value (Cohen 1993). 
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phase of the Plan was implemented immediately after the war. The constructio 
of three new Jewish neigbborhoods-Ramot Eshkol, the French Hill and Giv.c 
Hamivtar-closed the gap in the north of the city, combining to create what wa 
referred to as the 'northern lock' (see map 7. 1 ). The second stage began in the 1 97C 
and continued until the early 1 980s. Its main feature was the establishment of foL. 
large urban settlements in the four comers of the annexed areas: two in the nort: 
(Ramot and Neve Ya'akov) and two in the south (Gilo and East Talpiyot) (see rna. 
7 . l ).16 The third stage of Jewish growth in Jerusalem included the building of Pis go;:: 
Ze'ev in 1 980, located between French Hill and Neve Ya'akov, and the creation c: 

an outer security belt by placing the Jewish settlements of Ma'ale Adurnim ( 1 977 : 
Givon ( 1 98 1 )  and Efrat ( 1983) on ridges and crests, and beside strategic roads i_ 
the Palestinian territory (Dumper 1 997, 1 09-27; Kallus 2004). The third stage ::i 
still in play today, with the construction of the Har Homa neighborhood in souther 
Jerusalem and the attempts to achieve a link between this neighborhood and Ma'aL 
Adumim in what has come to be known as the 'Greater Jerusalem' plan.17  

The policy of strategic planning in unified Jerusalem resulted in an increase i_ 
the number of Jews living in urban and suburban neighborhoods i n  East Jerusalerr 
Between 1967 and 200 1 ,  some 44,000 new housing units were constructed in tla._ 
annexed areas of Jerusalem and sold to Israelis at special terms. Virtually all of the� 
new housing projects were for Je\VS (Dumper 1 997, 1 19).18 During these years, onL: 
two small-scale Arab housing projects, comprising some 550 housing units in al J 
received state subsidies. At the end of2002, 45 percent of the residents who lived o- :::1 

annexed areas were Jews and 55 percent were Palestinians (8 'Tselem, n.d., Statistic= 
on Land Expropriation in East Jerusalem; Cheshin et al. 1 999, 65-6)19 However, a ::J  

16 Each of these urban settlements has a clear military strategic value. Neve Ya'akov • 
situated on the main route heading north to Ramalla and Nablus. Gilo. an extensive Jewi>] 
settlement for approximately 35,000 residents, overlooks the road south to Bethlehem aiL ... 
Hebron, and separates the on I y Palestinian neighborhood on the southern perimeter of Jerusa lerr::J 
Beit Safafa, from the closest large Arab population centers of BetWehem and Beit Jalla. Ramo 
and East Talpiyot, planned for 30.000 and 15,000 residents respectively, are also similar! ::: 
strategically located. 

1 7  In 1994, the Rabin government declared the expansion of Ma 'ale Adurnim on 3 1 1  « 
acres of Palestinian land, but did not implement the plan. Called the E-l Plan, the Govemmeo. 
proposed to construct new residential areas that would create geographical contiguity betwee:I 
Jerusalem and Ma'ale Adumim as part of the comprehensive 'Greater Jerusalem· plan. Th • 

objectives of the plan were to establish a break bet\\'een eastern Jerusalem and BetWebem, tc:: 
strengthen the Jev .. ·ish majority in metropolitan Jerusalem and to ensure that Ma'ale Adumil:al 
would remain part oflsrael under any future territorial deal with the Palestinians. 

1 8  Atypically. the benefits were made available also to those who had not served ii 
the military, provided they had a close male relative who bad served. This expansion � 
the entitlement was clearly intended to attract orthodox Jews, while still excluding the vas;. 
majority oflsraeli Arabs. 

19 Housing construction in Arab neighborhoods of Jerusalem is thus pursued privatel).. ... 
with no government assistance and often illegally, due to the absence of town p1annin� 
schemes (wruch are a precondition for obtaining legal building permits). Since 1967, lsrae::: 

has used planning laws to control expansion of Palestinian localities by denying them buildin� 

permits (Perry 2003). Only in the mid-l 980s did the municipality of Jerusalem begin tc:::: 
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thjs did not solve the demographic ililemma facing successive Israeli governments. 
From 1967 to 2002, the Jewish population of Jerusalem increased from 198,000 
to 458,000. At the same time, however, tbe Palestinian population in Jerusalem had 
a higher growth rate, increasing from 69,000 to 221,800, constituting 33 percent of 
the residents of the city (B'Tselem, n.d., Statistics on Land Expropriation in East 
Jerusalem). 

In terms of the legal tools used to acquire land for the new Jewish settlements, 
the title settlement procedure was too slow for achjeving the goals of rapid 
construction and population growth (Sandberg 2004). Hence, in the post-1967 
period, expropriation became the Government's preferred method for acquiring land 
in Jerusalem. Between 1967 and 1992, a total of23,378 dunams-over one-third of 
the area annexed to the city-was expropriated in favor of Jewish housing projects 
(Feiner 1995, 52-3). The French Hill, Ramot, Gilo, Pisgat Ze'ev and most recent.ly 
Har Homa are some of the Jewish neighborhoods built on expropriated land. The 
land acqWred by these expropriations was owned mostly by Arabs, although some 
was owned by Jews. The legal tool used by the authorities to acquire land in East 
Jerusalem was the AO, the general expropriation law. 

Another region in which the outcome of the 1967 war drove the Government 
to intensify its efforts to contain the Arab population through land expropriation 
was the Galilee. Although the Galilee had been under Israeli sovereignty since 
independence, unlike other regions oflsrael, it remained overwbelmjng.ly Arab. Tbe 
fighting in the Galilee in 1948 t.ook place mostly at the later stages of the war, at a 
time when Arab flight had Largely come to an end. Consequently, the residents of 

only five villages, with a combined population of less than 5,000, abandoned their 
homes in the central and upper Galilee. The vast majority of the local population, 
nearly 20,000 Arabs, remained in the area (Koren 1998; Yiftachel 1992, 1 19-121 ). 
Given the assessment of both political and military authorities that an exclusively 
Arab region posed a potentially serious security threat, efforts to Judaize the Galilee 
got underway as early as the mid-1950s (Yiftachel 1997a). As mentioned im Chapter 
6 above, 1200 dunams of land in and around Nazareth were expropriated by the 
Minister of Finance under the terms of the AO in 1954. A small portion of the Land 
(about I 00 dunams) served for construction of government offices, while the rest was 
used for the building of a new Jewish township, Upper Nazareth (Forman 2006).20 
A few years later, in 1962, the Minister of Finance ordered the expropriation of a 
further 5,100 dunams from the Arab villages of Deir ei-Assad, Binab, Nabaf and 
Majd al-Krum in the upper Galilee. On these new lands, the Jewish development 
town of Carmi'el was built (Yiftachel 1998, 50-62). 

prepare outline plans for all the Palestinian neighborhoods. Most plans have been completed, 
while others are in various stages of planning and approval. Palestinians nevertheless claim 
that the plans, instead of contributing to the development of Arab neighborhoods and easing 
housing shortages there, restrict the building percentages on the lots and declare broad swaths 
ofland as green areas reserved for future planting and where construction is not permitted. 

20 H. C. 30/55, Co mmittee for the Defense of Expropriated Land in Nazareth v. Minister of 
Finance, 9 P.D. 1261; H.C. 181/57, Qasam v. Minister of Finance, 12(3) P.D. 1986. 
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Aside from these expropriations, during the first two decades of independence, 
Israel did not pursue extensive settlement programs in the densely populated central 
Galilee. There were two reasons for this. First, the most urgent national priority 
was to invest such resources as were available in establishing Jewish settlements 
along the international borders, in order to secure the armistice lines. Between 1949 
and 1952, 22 kibbutzim and moshavim were established along the international 
border. Second, and more importantly, control of Arab territorial expansion within 
Israel was, until 1966, accomplished primarily by virtue of the regime of military 
government. Between 1948 and 1966, military administrators governed areas of 
dense Arab population such as the Galilee.21 In areas under their control, military 
authorities had wide discretional authority over security issues, including the ability 
to detain, try, convict and sentence anyone suspected of having committed hostile acts 
or of spreading hostile propaganda. They could restrict the movement of activists, 
ban political organizations and declare areas as closed, prohibiting civilians from 
traveling through them. The military government enabled Israel to closely supervise 
the movements of its Arab citizens and to prevent the creation of geographic 
contiguity between Arab villages (Amitai 1998; Hofnung 1996, 73-123).22 

In 1963, the Arab population of the Galilee was roughly 120,000, compared to a 
Jewish population of only lO,OOO(Kimmerling 1983, 141-2). Concerns that the Galilee 
was not yet Jewish took on urgency after the abolition of military government for 
the region in 1966. And particularly after the Six-Day War, Israeli officials became 
alarmed at the prospect of the Israeli Arabs in the Galilee demanding annexation of 
the majority-Arab Galilee to a new Palestinian state, should one come into being 
in the West Bank. Public officials noted also that the Galilee had not been included 
in the territory of the Jewish state according to the 1947 Partition Plan, and that 
there might be legal justification for holding a public referendum in the Galilee, 
an area where Arabs still constituted 92 percent of the population. In 1972, in 
response to the perceived threat of an aH-Arab Galilee, the Government initiated a 
national demographic plan, one of whose speci:fic goals was the promotion of Jewish 
settlement in the Galilee (Yiftachel l992, 97-8). In I 975, the Prime Minister's Office 

issued its New Development Plan for the GaWee which sought to create a 'massive 
increase in the Jewish population, far above the targets of the 1972 National Plan, 

2 I Other areas subject to military rule were lhe Negev desen and the area known as lhe 

'Triangle', a cluster of Arab villages bordering lhe West Bank. 
22 The legal basis for the regime of military government was lhe DERs enacted by 

the British in I 945. The official reason given to justify the military government was 
considerations of national security. The argument was that the loyalty of the Arab citizens 
to lhe newly established Jewish state was questionable, and that they might collaborate with 
hostile elements outside Israel, panicularly the Palestinians living in the West Bank and the 
Gaza Strip, to undermine Israel's security. Without minimizing the importance of security 
considerations, the military government clearly also served as an efficient mechanism for 
controL It institutionalized Arab dependence on state institutions and on lhe Jewish economy, 
and it legitimized discrimination in the allocation of resources for economic, municipal and 
educational development The military government and its policy of restricting freedom of 
movement increased lhe social distance between Jews and Arabs, and fostered mutual negative 

images and fear (which exist to this day) (Lustick 1980). 
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aiming for 300,000 Jews in the hills of the GaWee by 1990' (Yiftachel 1992, 138-9; 
see also Falah 1991 ). The central component of the 1975 plan was the expropriation 
of roughly 1900 dunams of privately owned Arab land for the expansion of the 
Jewish town of Carmi 'el. The government also designated a new type of settlement, 
known as a mitzpe (plural mitzpim), or lookout settlement. Such mitzpim, each 
comprising fewer than 20 families, were to be established in the central Galilee in 
strategically located sites near Arab villages. The locations were carefully selected 
to create Jewish wedges between clusters of Arab villages. The plan called for the 
establishment of 50 mitzpim between 1977 and 1981 (Yiftachel 1992, 142-4, I 69-
74; see also Carmon et al. 1990). Overall, some 20,000 dunams (approximately 5500 
acres) were included in the development plan. Of these, about 30 percent were to be 
expropriated from Arabs and 15 percent from Jews, while the rest was state-owned 
land (Yiftachel 1992). 

tn view of the Government's intention to expropriate their Land, Arabs in the 
Galilee organized rallies and mass demonstrations. The protests cutminated in a 
general strike on March 30, 1976, in what was known as 'Land Day,' in tbe course 
of which six Arabs were killed in clashes with Israeli authorities (Reches 1977). 

Despite vigorous Arab protest, Israel carried out the 1975 plan. By 1981, there were 
26 mitzpim in existence, and 52 by 1988 (Carmon et a!. 1990). The entire project 
and the establishment of the so-called development towns of Upper Nazareth, 
Ma'alot, Migdal Ha'emek and Carmi'el changed the demographic composition of 
the Galilee. By the end of 1994, the population of the Galilee was 680,000, of which 
72 percent were Arabs (compared to 92 percent in the first years of statehood) and 28 
percent were Jewish residents of development towns, rural and ex urban kibbutzim, 
moshavim and mitzpim (Yiftachel 1997). Since the 1980s, successive governments 
have refrained from further wide-scale land expropriations in the Galilee. 

Changes in the Legal Setting 

The 1970s witnessed some imponant changes in the legal framework of expropriation 
compared to the 1950s. One was the decline in the use of special expropriation laws 
against the Arab population. The mass expropriations of 'absentee' property had all 
but ended by the mid-1950s, and expropriations under the Land Acquisition Law 
(which included a one-year sunset provision), ended in March 1954. By the 1970s, 
outright expropriation of Arab-owned Land was undertaken pursuant to the general 
expropriation law, the A0.23 

This was not a mere technicality. As I suggested in the previous chapter, the 
extensive use of special expropriation laws against the Arab population in the 1950s 
shaped the judicial doctrines employed in regard to the land rights of Jews, as well. 

The legislative encroachment on principles of equity and justice that was codified 
in the absentee legislation and the Land Acquisition Law-the inequitable burden 
of proof, the retroactive approval of illegal expropriation, the absence of a right to a 

23 Similarly, after 1954 the state speeded up the process of senling title in the Galilee 
(Fonnan 2002). 
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hearing-were a central element of the legal culture of expropriation in the 1950s. 
But by the 1970s, this was no longer the case. 

Another change in the statutory framework of expropriation was the enactment 
of the Planning Law in 1965. The importance of this law for our purposes is that the 
law established an alternative way to expropriate land. As may be recalled, although 
the Planning Law permitted uncompensated expropriation of up to 40 percent of 
a plot (compared to the 25 percent limit under the AO), it also contained other, 
more democratically acceptable norms.24 For example, it provided for the first time 
a list of acceptable public purposes, thus removing the definition of 'public use' 
from the hands of the expropriating authorities. It also provided a right to a hearing 
before a final decision to approve a plan could be reached, and granted landowners 
protection against post-expropriation changes in the public use designation of the 
land. Nonetheless, it is important to note that although the Planning Law introduced 
new norms of behavior, the state continued to resort exclusively to the AO with 
respect to land in Jerusalem and the Galilee. Due to its time-consuming requirement 
of planning approval as a prerequisite for expropriation, the Planning Law was 
employed in the 1970s and 1980s mainly in urban locations in central Israel. 

ln addition to the changes in the legal practice of expropriation, the growing 
sensitivity of the Supreme Court to its role as a social guarantor of civil rights also 
formed a basis for change in the standard of judicial review. As discussed in Chapter 
2, throughout the 1970s and 1980s the Court gradually transformed its procedural 
authority into a moral one. It developed new standards against which it reviewed the 
state's compliance with substantive liberal values, compared to its earlier focus on 
legal formalities. For instance, in its 1982 decision in Lubianker (see more below), 
the Court severely criticized the norms of behavior by which expropriations were 
executed without granting landowners a right to a hearing and without stating a 
precise designated public use. For the first time, the Court called on the Knesset 
to amend the AO to reflect new standards of procedures for expropriation.25 The 
Knesset did not amend the Ordinance. However, the Attorney General issued 
guidelines requiring the Minister of Finance to hear landowners before expropriation 

and specify the public use for which the land was designated. 
While these developments suggest a trend toward an increased judicial protection 

of property rights, the politically sensitive nature of the expropriations that reached 
the Court in the 1970s and early 1980s dampened any awakening instinct in favor 
of judicial activism. Many of the post- I 967 expropriation cases that came before 
the Court, relating to land both in Israel proper and in East Jerusalem, involved 
Jewish-owned land. The petitions in Spolansky, Shmuelson, Lubianker and Makor 
(on all of which see below) were all submitted by Jews who held parcels of land in 
East Jerusalem and in the Galilee that were part of larger tracts of land owned by both 
Jews and Arabs, and which had been designated for expropriation. All these cases 
were therefore complicated by wider security and strategic considerations that were 
at least partially extraneous to the legal issues but were nonetheless impossible to 
ignore. From the perspective of state officials (as well as of the Court), the crucial point 

24 See Chapter I above. 
25 H. C. 307/82, Lubianker v. Minister of Finance, 37(2) P.O. 141. 

.. 
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was to expropriate the entire area required for the establishment of large-scale Jewish 
residential developments and in this regard the identity of the expropriated owner was 
of secondary importance. 

Demography, Security and the Expropriation of Jewish-owned Land 

The circumstances surrounding expropriations in the 1 970s in Arab East Jerusalem 
often rajsed the issue of whether land was expropriated for a legitimate public use. In 
Spolansky, for example, the petitioner owned seven and half dunams which constituted 
.a smaiJ part of an expropriation of about 2,240 dunams in southern Jerusalem.26 After the 
land was expropriated, Spolansky discovered that the expropriated land was intended 
in part for the construction of luxury homes. She petitioned the High Court of Justice 

-to nullify that part of the expropriation on the grounds that it was an improper public 
-use. [n the alternative, she requested to be allowed to construct and sell the luxury 
=tlomes herself. 

The order at issue in Spolansky was issued in August 1970 as one of a series 
-of eight expropriation orders covering 12 ,280 dunams of land. It was the largest 
.expropriation carried out after L 967, covering about half of the total area of land 
a:hat was expropriated in East Jerusalem between 1 967 and 1 99 1 .  Its purpose was to 
enable construction of25,000 housing units in the city within a five-year period. Of 
�he total area of 1 2,280 dunams expropriated, J 0,000 belonged to Arabs, 1405 were 
awned by Jews and the rest were owned by the state (Felner 1995, 52-3). 

Spolansky's land was located in an area on which the state planned to construct 
:5,000 housing uruts as part of a new Jewish neighborhood to be called East Talpiyot 
Csee map 7. 1 )  For the Government's strategic housing policy in Jerusalem to succeed 
� n  attracting Jews, it was held important to provide a high standard of living in the 
new neighborhood. As explained in an internal report prepared by the Jerusalem 
nmnicipality: 

Growth in the Jewish population in Jerusalem stems from three factors: natural increase, 
the balance of migration between the city and other settlements in the country and the 
proportion of immigration which Jerusalem receives and its proportion of emigration. 
It is difficult to have any impact on natural increase, but some impact can be bad on the 
balance of migration and the ability to attract new immigrants in three ways: first, the 
creation of housing sources to supply the needs of the forecast population, second, the 
creation of work places for the population in question and, three. assuring high quality of 
life by preserving the quality of the surrounding and providing superior services . . .  (Cited 
in Dumper 1997, 73) 

�]though the Court in Spolansky did not explicitly mention this report, the authorities' 
•fficial policy could not but have an impact on its Court's ruling. Addressing the 
•etitioner 's claim that luxury housing was an abuse of expropriation powers, the Court 
k..eld that the integration of a higher income population into a new neighborhood in 
ii.Thich 80 percent of the housing units were intended for immjgrants, young couples 

26 H.C. 147/74. Spolansky v. .�finister ofFinance, 29( 1 )  P.D. 42L. 
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and low income groups was an appropriate public use. This broad reading of the 
public use requirement enabled the government to execute its strategic housing 
policy of attracting Jews to the annexed areas of Jerusalem. 

The broad judicial interpretation adopted in Spolansky and subsequently in 
Lubianker and NusseibelzV demonstrates the impact of the Jewish-Arab conflict in 
shaping Israel's expropriation jurisprudence. Spolans/..y and Lubianker involved 
expropriations from Jews who owned land in East Jerusalem, while Nusseibeh 
involved an Israeli Arab whose land was expropriated for a commercial center to 

be built in a Jewish neighborhood. ln all three cases, the Court ignored the natural 
meaning of'public use' i n  two respects. First, by approving Jewish residential housi.ng 
as a lawful public use, the Court legitimated a policy which benefited the Jewish 
sector exclusively. Second, the Court's ruling in each case constituted an invitation 
to the government to trample private property rights whenever it believed it could 
identify a better use (whether public or private) for property currently held in private 
bands. ln this second respect, the Court did not distinguish between Arabs and Jews. 
The issue of strategic planning in post- 1967 Jerusalem usurped the owners' power to 
make decisions about the future of their property regardless of their identity. 

Another effect of the broad reading of the concept of 'public use' was to prevent 
private landowners from developing their properties as an alternative to expropriation. 
The key decision on this point was the 1982 Lubianker case. 28 The land in question, 
70 dunams in northeast Jerusalem near the Arab neighborhoods of Beit Hanina and 
Sbuafat, was part of an expropriation order covering an area of 4,400 dunams. The 
purpose of this expropriation was to build the Jewish neighborhood ofPisgat Ze'ev, 
consisting of 12,000 residential units. ln strategic terms, Pis gat Ze' ev allowed lsrael 
to complete a continuous line of Jewish settlement in northeast Jerusalem from 
Neveb Ya 'akov to the French Hill (see map 7.1 ). 

The petitioners, a Jewish-owned construction company and certain Jewish 
individuals who also owned land in the region, claimed that the Minister of Finance 
had failed to carefully review the public worthiness of the expropriation. Writing 
for the Court, Chief Justice Sham gar took this opportunity to call upon the Knesset 
to amend the AO to provide a right to a hearing. The Court also reversed the 
existing legal precedents exempting the Minister from identifying with any degree 
of precision the designated public use, and that treated publication in the Official 
Gazette of the public use-no matter how vague and insubstantial-as conclusive 
evidence of the Lawfulness of the Minister's decision. 'Like any other decision 
made by a governmental authority,' Justice Shamgar wrote, 'the Finance Minister's 
discretionary judgment must be reconcilable \vith the principles of administrative 
law [ ...  It] should not be construed from the Language of the AO that the Court 
will not examine, as is its wont, whether the Minister's considerations, including 
granting approval regarding the existence of a public purpose, are not tainted by 
a fundamental flaw, such as lack of good faith or arbitrariness. '29 The AO, Chief 

27 F.H. 4466194, Nusseiheh v. Finance Minister, 49(4) P.O. 68. On this case see !he 
discussion in Chapter 8 below. 

28 H. C. 307/82, Lubianker v. Minister of Finance, 37(2) P.O. 141. 
29 /d. at 145-7. 
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Justice Shamgar clarified, did indeed grant considerable autonomy to the Minister 
in determining the public use, but precisely because of this reason it was imperative 
that the public use should be stated publicly with a considerable degree of precision, 
so as to prevent abuse of power and to allow effective review by the courts. 

While this language suggested that the Court might be wiliing to apply a higher 
standard of judicial review and possibly also to restrict the permissible scope of 
what constituted 'public use,' this was not the case. Chief Justice Shamgar stated 
that the objective of building 12,000 residential units for the Jewish population of 
Jerusalem was clearly a legitimate public purpose. The possibility that the public use, 
so defined, might be fundamentally flawed (in that it involved elements of private 
profit and was discriminatory with respect to the Arab population of Jerusalem) was 
not considered.30 

The petitioners in Lubianker requested the Court to allow them to develop the 
housing project themselves. Their claim was that, given the harm to their property 
rights caused by the expropriation, a lesser measure of harm should be preferred to 
the extent possible. As may be recalled, this argument bad previously been raised in 
Spolansl..y without success. However, the situation in Lubianker was different, as the 
main petitioner, the Lubianker Company, was a construction company. Furthermore, 
the facts of the case revealed the lack of good faith on the part of the authorities. 
For years it was Lubianker that bad invested efforts in developing programs for the 
residential project on the area it owned. After it succeeded in getting the cooperation 
of the authorities, and particularly that of the £LA which managed state lands in 
the area, the project was approved, but Lubianker received an expropriation order 

requiring it to transfer its 70 dunams to the ownership of the state. 
On the face of it, the Court's approval of the expropriation in Lubianker seems 

a simple question of balancing the needs of the state and the private entrepreneur. 
The state argued in court that it had no choice but to expropriate the land iJn order to 
carry out the large-scale development of 12,000 housing units. The argument was a 
reasonable one. The area of 4,400 dunams earmarked for the new neighborhood of 
Pis gat Ze'ev was divided among some 3,500 owners. lt would obviously be impossible 
for so many owners to agree oo a joint building project. Yet reading between the 
lines, the Court's refusal to allow Lubianker to undertake the construction on its 70 
dunams appears to have been grounded in concerns relating to the fact that, of the 
3,500 property owners affected by the expropriation, 2,872 were Arabs and only 630 
were Jews. Chief Justice Sbamgar did not refer explicitly to this fact, but justified the 
State's insistence on expropriating the area as a single unit: 

The state had to decide whether it can treat the 70 dunams of the petitioners [i.e., 
Lubianker] in a different manner than it would treat the rest of the 4,330 dunam.s included 
in the expropriation. The state answered the question negatively, and one cannot say that 
the answer is unreasonable or unfair, since obviously the authority can not discriminate 
between owners and prefer one over the other. 31 

30 /d. at 148. Before his appointment to the Supreme Court, Justice Shamgar had 
been the Attorney General (1968-75). ln this capacity, he was in charge of the first cycle of 
expropriation in East Jerusalem (Cheshin et al. 1999, 4 I -4 ). 

31 H.C. 307/82. Lubianker v. Minister of Finance, 37(2) P.O. 141, IS I. 
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Granting all property owners (including the Arabs among them) the right to build 
on their Land as part of the wider project would have undermined the goal of the 
expropriation, namely the creation of a new Jewish neighborhood as a means for 
ensuring Jewish demographic superiority in eastern Jerusalem. Furthermore, the 
political underpinnings of the housing project made timely completion a prime 
concern. Had the Court allowed Lubianker and the other petitioners to undertake the 
construction of the project themselves, this would have slowed down the development 
of the neighborhood considerably. It also entailed the risk that the project would not 
be completed due to financial problems of the individual owners, as often happens 
in the private sector.32 

The centrality of Jewish-Arab demographic concerns in shaping the judicial 
approach toward Jewish landowners' claims to revoke the expropriation and pursue 
the housing project themselves was further iJiustrated in the extreme circumstances 
of the Har Homa affair. The neighborhood ofHar Homa lies in southern Jerusalem 
between the Jerusalem Arab neighborhood of Beit Sahur, the West Bank village of 
Sur Bahir, and Bethlehem (see map 7.1 ). Unusually, most of the land expropriated 
in Har Homa was owned by a Jewish company, Makor Issues and Rights Ltd. Of the 
total area of I ,850 dunams expropriated, only 420 dunams were Arab owned.33 In 
1971, Makor acquired an area of 568 dunams of Land on Har Homa. Makor prepared 
several plans for the development of the Har Homa residential neighborhood. 
According to the first plan submitted by Makor to the Jerusalem Development 
Authority, Har Homa was supposed to cover an area of 1,228 dunams. In 1990, in 
accordance with a directive of then Finance Minister Shimon Peres, requiring that 
the development of the neighborhood should be undertaken in collaboration with 
the JNF (which also owned a parcel of land in the area), Makor submitted a second 
plan. This time, the area designated for the Har Homa project was expanded to 1500 
dunams. But the government ultimately preferred to expropriate the land, which it 
did in April 1991, at the same time further increasing the size of the neighborhood 
to I ,850 dunams. 

32 While the Court in Lubianker treated Arabs and Jews equally in terms of approving 
the expropriation and not allowing the petitioners to develop the project themselves. the 
principle of equality was not maintained with respect to compensation. Subsequent litigation 
revealed that Lubianker itself, along with the other affected Jewish owners, had all rea.ched a 
compensation agreement with the rLA, by which they received alternative land. The affected 
Arabs owners were not granted similar terms. C.A. 4541/91, Lubianker v. Min ister of Finance, 
48(3) P.O. 397. 

33 H.C. 5601/94, Abu Tir v. Prime Minister, Takdin Supreme Court Precedents 1994(4) 
246. It is ironic that the claim of discrimination in the practice of expropriation in Jerusalem 
reached the Supreme Court only in this case conce.ming the petition of Arab owners against 
the expropriation of their land in Har Homa. The Court rejected the claim, based on the fact 
that 'out of 1,850 dunams of expropriated land, only about 420 were under Arab ownership.' 
It concluded that 'expropriation is more damaging to Jewish than Arab landowners.' To 
the limited extent of the facts before it (and excluding, of course, the intended use of the 
expropriated land), this was true. 
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In 1992 Makor filed a petition to the High Court of Justice asking for revocation of 
the expropriation order and for permission to develop the Har Homa neighborhood. 34 
Early in the adjudication process, the Court proposed that the landowners and the 
authorities reach a compromise. When negotiations between the parties broke down, 
the Court ruled in favor of the government, approving the Har Homa expropriation. 

Because most of the land was already under Jewish ownership, the identity of the 
landowners was not a significant issue in the refusal of the government to allow Makor 
to undertake the project. What, then, were the reasons for the government's insistence 
on expropriating Har Homa and why did the Court approve this decision? 

One plausible reason, mentioned above, may have been the concern that a 
private company, though eager to pursue the project, might encounter financial 
difficulties which, if they were to halt the project, could undermine the strategic 
goal of strengthening Jewish presence in Jerusalem and maintaining control of all 
of the city. Alternatively, a private construction company might decide for economic 
reasons to wait several years before actually developing the area. 

A related question is why 1,850 dunams were expropriated instead of the I ,500 
dunams originally earmarked for expropriation. Amir Cheshin, senior adviser on 
Arab community affairs and assistant to former Jerusalem mayor Teddy Kollek, has 
revealed that the extent of the expropriation was never a function simply of planning 
considerations. Rather, the motivation was to expropriate as much undeveloped 
land as possible in order to prevent Palestinian construction in the area. Publicly, 
Israel portrayed Har Homa as a typical development project of the kind any city in 
the world might carry out in order to guarantee hous ing supply for its residents.3s 

Privately, however, Israeli officials made it clear that the goal of the Har Homa 
project was to contain Palestinian geographical expansion within the city limits In a 

letter dated Apri1 4, 1992 from a senior municipal official to then Housing Minister 
Ariel Sharon, the writer explained that the expropriation of 1,850 dunams included 
several hundred dunams that could not even be developed. But this decision was 
reached 'in order to "straighten the line" of the Jerusalem municipal border . . .  ' 
(Cheshin et al. 1999, 58-9). 

The expropriation in Har Homa was intended, therefore, not only for the new 
neighborh()()d. but also to prevent Palestinian development. ln this regard, the 
businesslike approach ofthe landowners did not fit the politics of the expropriation. 
A businessman would not acquire land he could not develop. Had the Court allowed 
private construction of the Har Homa project, this would not have enabled the 
Government to accomplish the real purpose underlying the expropriation, namely to 
ensure Jewish ownership over strategically located land as a means of preventing one 

34 H.C. 3956/92, Makor Issues and Rights Ltd. v. Prime Minister, Takdin Supreme Court 
Precedents (1994X4) 479. 

35 The website of the Ministry of Foreign Affairs states the following: 'Jerusalem is 
a vibrant, growing city. The purpose of the Har Homa project is to alleviate the housing 
shortage of both Jewish and Arab residents of Jerusalem. As such it constitutes :part of the 
overall municipal plan to construct 20,000 new housing units for the Jewish sector and 8,500 
for the Arab sector-a ratio comparable that of the Arab populations in the city.' 'Building in 
Jerusalem', February 24, 1997 www.mfa.gov.il. The promise to build housing units for Arabs 
was never kept. 
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of Jerusalem's outlying Arab neighborhoods, Sur Bahir, from creating a contiguous 
demographic strip with Beit Sahur, a West Bank village. 

Har Homa revealed yet another aspect of Israel's strategic policy of land 
expropriation, the taking oflarge tracts ofland especially (but not exclusively) from 
Arabs as a means of ensuring Jewish territorial contiguity and the creation of land 
reserves for future development. The strategic importance of this policy was spelled 
out by a former Director for the Jerusalem District at the Minister of Housing: 

We have made enormous elfons to locate state lands near Jerusalem and we decided to 
seize them before ... the Arabs have a hold there ... What is wrong with trying to get 
there before them? I know this policy is harmful to Jerusalem in the short run, but it 
guarantees living space for the future generation. If we don't do it today our children 
and grandchildren will travel to Jerusalem through a hostile Arab environment. (Cited in 
Dumper 1997' 117} 

This policy posed a clear legal challenge. Delays between the stage of expropriation 
and the stage ofimplementation of a development are inherent to Israel's expropriation 
policy. Such delays were viewed by landowners as indicative of the fact that the 
expropriation did not have a substantive purpose in terms of its purported public use. 
The argument was that if construction was delayed, the state should return the land 
to its owner and should expropriate it only when development plans ripen. Return 
of the land to its owner would confer two benefits on the landowner. First, there was 
always a possibility that planning priorities would change and that the land would 
not ultimately be re-expropriated. Second, if the land was indeed re-expropriated, 
compensation would then be calculated on the basis of its value on the date of the 
re-expropriation. This was a point of considerable importance, given that Israeli real 
estate values have traditionally risen at higher rates than inflation. 

The argument calling for return of the land because of delays in implementation 
of the public purpose for which the land was expropriated reached the Court in the 
1979 Shmuelson case. The petitioner's land, located near the city of Safed in the 
Galilee, was expropriated in 1976 as part of the planned expansion of the city's 
Jewish population from 13,000 to 70,000 (a goal that has not been achieved to this 
day).36 This planned expansion was one element of the 1975 New Development Plan 
for the Galilee, which was aimed at increasing the Jewish population in the region to 
300,000 Jews by 1990. Three years after the expropriation, the landowner petitioned 
the Court to rescind the expropriation on the grounds that there was no government 
plan in existence for realizing the declared public purpose. 

Addressing the petitioner's claim, the Court asserted the principle that ifthere was 
a delay in realizing the purpose for which the expropriation was carried out, or if the 
purpose itself was abandoned, the expropriation should be rescinded. Nevertheless, 
the Court did not intervene on behalf of the petitioner even though the planning 
authorities were unable to tell the Court when a plan for the development of Safed 
would be finalized. Justice Barak explained that: 

36 According to the Central Bureau of Statistics, by the end of 2002 there were 26,400 
inhabitants in the city of Safe<!, of whom 97 percent were Jews. 
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An expropriation undertaken in accordance with the [Land Acquisition] Ordinance should 
not be struck merely because at the time of its announcement an urban plan enabling its 
realization has not yet been filed. Occasionally it is impossible to avoid drawing up plans 
to determine the intended purpose of the various plots ofland aft.er the expropriation, when 
it is possible to lay out the plan for the entire (tract of) land. Nonetheless, an urureasonable 
delay in taking action aft.er the expropriation on the part of the expropriating authority 
may onder certain conditions result in the cancellation of the expropriation. 37 

Here again, the legal reasoning reflects the effect of Israeli land politics in shaping 
the outcome of the case involving land rights of Jews. Since Israeli expropriation 
policy is designed not only for building homes for Jews, but also for preventing 
Arabs from building their homes, as well as for preserving the Land for future Jewish 
construction needs, delays in implementation of the public purpose are considered 
a public purpose in and of themselves, regardless of the identity, Arab or otherwise, 
of the affected owner. 

Indeed, the plan prepared by Mayor Teddy Kollek in 1970 to settle East Jerusalem 
with Jewish families, which became the basis for Israeli housing policy in the city 
in the 1980s (and to a certain extent remains so to this day), heavily relied precisely 
on this element of expropriation as a tool in creating land reserves. Kollek proposed 
that the Government should hold a reserve of suitable land that could be used to 
respond to the housing, public building and industrial needs of the (Jewish) city 
for the next 10 to 12 years (Cheshin et al. 1999, 38). Following this proposal, the 
2,240 dunams of Land that were expropriated in East Talpiyot in 1970 resulted in the 
construction of a neighborhood which by 1995 covered only l ,800 dunams. The rest 
of the land was held in reserve. Similarly, 4,840 dunams were expropriated for the 
construction of Neve Ya'akov in 1968, but only 3,200 were used; in Pisgat Ze'ev 
only 7,500 housing units out of the total capacity of 12,000 were built by 1995, 
with an additional 4,000 built by 2002 (Cheshin et al. 1999, 60; B'Tselem, n.d., 
Statistics on Land Expropriation in East Jemsalem).38 The unused land remained as 
open space, often forested, until such time as a need there would arise for additional 
construction in those Jewish neighborhoods (Cohen 1993).39 The Court understood 
this rationale very well, as shown in Nusseibeh, which will be discussed in the next 
chapter. 

Just as in the expanded interpretation of the public use requirement, the Court's 
rulings on the issues of development of the land by its current owners and delays in 
the public use realization have become general precedents. Because of the extensive 
expropriation policy in Jerusalem, which frequently reached the Supreme Court, the 
legal precedents that were created in this context guided the judiciary as a whole in 
the adjudication of cases that had no connection to Jerusalem or the Galilee, such as 

37 H.C. 67n9, Shmuelson v. State of Israel, 34(1) P.O. 281, 285. 
38 The Har Homa neighborhood was also planned to encompass some 6,500 housing 

units, with only 2,500 to be build on the first stage. As of the end 2002, there was no data as 
to the number of units builL 

39 For an attempt to challenge the afforestation activity in East Jerusalem as an unlawful 
public use see, H.C. 704/85, A ton v. Ministry of Finance, Takdin - Supreme Court Precedents 
1986(3) 14. 
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in the expansion of Ben-Gurion International Airport and a recreational project .:i 
Herzliya.-'0 Land as a key element in Jewish-Arab relations in fsrael thus bad a broc. 
impact on Israel's land expropriation jurisprudence. The Jewish-Arab land strugg :J 
shaped the Court's approach to property rights, not only in areas of high politic-=: 
and national tension such as Jerusalem and tbe Galilee, but created the pattern fc: 
expropriation adjudication throughout the country. The politics ofland expropriali<> 
in Israel are, indeed. to a great extent a mirror of the politics of the Jewish-AnL 
struggle over land. 

40 H.C. 3028/94, Mehadrin Lid v. Minister of Finance, 51(3) P.O. 85; H.C. 465/93 
l l 35/93, Trider S.A . . A Foreign Company Ltd. v. Local Planning and Building Commission o_;;!l 
Herz/iya, 48(2) P.O. 622. 



Chapter 8 

The 1 992 Constitutional Revolution: 
Continuity and Change 

In 1992 Israeli law Wlderwent a fundamental change. The Knesset enacted two Basic 
Laws which had the consequence of opening the door for judicial review. One of 

these two laws, Basic Law: Human Dignity and Liberty, guarantees property rights. 
The law states that there shall be no violation of rights under this Basic Law except 
by a law that befits the values of the State of Israel, enacted for a proper purpose, and 
to an extent no greater than is required. 

Given the Basic Law's constitutional recognition of property rights, there was an 
expectation that the Supreme Court would increase the protection that it provided 
to landowners, and would place restrictions on expropriations. This, however, 
happened only to a limited extent-lip service rather than substance. Simce 1992, 
land expropriation case law has contained repeated mention of ownership of private 
property as a newly established fundamental riight under Israeli law. But this is as far 
as it goes. In the first decade following the enactment of the Basic Law, the Court 
intervened only once in an expropriation order. Even this unprecedented move was 
soon reversed in a subsequent hearing.• 

This chapter assesses the impact of what is often referred to as Israel's 
constitutional revolution on the state's land expropriation jurisprudence. The chapter 
is composed of four sections. The first looks at the basics of the constitutional change 
that occurred in 1992. The second section examines the political and social context 
that shaped public discourse on private property and expropriations in the first years 
following the constitutional change. The third and fourth sections offer a sociolegal 
analysis ofthe Supreme Court's record in the first post-1992 decade. 

Tbe 1992 Constitutional Change 

From independence until 1992, Israel's legal system operated without a constitution. 
This state of affairs was the result of political compromise. When the State oflsrael 
was established, it seemed self-evident to all concerned that a constitution would soon 
be adopted. Indeed, the very first official document of the new state, the Declaration 
of Independence, expressly provided that the first elected parliament (referred to 
in the document as the Elected Constituent Assembly) would be elected ·under the 

More recently, however, the Court has delivered two decisions which may be viewed as 
an important step toward strengthening the legal protection of property ownership, see Chapter 9 

below. 
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provisions of the newly enacted constitution. A draft constitution was in fact drawn 
up and circulated, but political debate over its content made broad agreement on a 
single text impossible (Gavison 1985; Yanai 1990). The eventual compromise that 
was reached, known as the Harari Resolution, was that the Knesset would enact a 
constitution piecemeal, enacting Basic Laws from time to time. The idea was to 
initiate a process that would permit addressing constitutional issues one at a time, 
and whenever agreement on a particular issue was reached, it would be formalized 
and enacted as a Basic Law. Taken together, t!hese Basic Laws would form the 
constitution. The nine Basic Laws that were passed prior to 1992 dealt mostly with 
the structure of government.2 Procedurally, they were passed in the same manner as 
all other items of legislation, and for the most part, these Basic Laws do not enjoy 
any normative supremacy over regular laws.3 None contains a bill of rights. 

Basic Law: Human Dignity and Liberty and Basic Law: Freedom of Occupation 
were enacted in 1992. Together they covered some elements of what one would 
expect to find in a bill of rights. However, the 1992 Basic Laws did not explicitly 
provide for judicial review. Nevertheless, they ctid contain a section stating that all 
governmental authorities are bound to respect the rights enumerated in the Basic Laws. 
Both Basic Laws also include a general Limitation Clause that permits restricting 
such protected rights by a law that befits the values of the state, which is enacted for 
a worthy purpose, and which does not affect the protected rights disproportionately. 
The Limitation Clause states that human rights are to be protected according to the 
values oflsrael as a 'Jewish and democratic state.'4 

Soon after the enactment of the 1992 Basic Laws, scholars began describing their 
impact in terms of a constitutional revolution. Notable among these commentators 
was Justice Aharon Barak, who subsequently became the President of the Supreme 
Court in 1 995 (Barak l992). 1n writings and public speeches, Justice Barak expressed 
his view that the 1992 legislation granted human rights a preferred constitutional 
status and established the principle of judicial review. s Others, however, argued that 

2 The nine Basic Laws are: Basic Law: The Knesset (1958, amended in 1985); Basic 
Law, Israel Lands (1960); Basic Law: The President of the State (1964); Basic Law: The 
Government (1968, replaced by a new version in 2001); Basic Law: The State Economy 
(1975); Basic Law: The Army (1976); Basic Law: Jerusalem, the Capital of Israel (1980); 
Basic Law: The Judiciary (1984); Basic Law: The State Comptroller ( 1988). English versions 
of the Basic Laws can be found at www.knesset.gov.iVlaws. 

3 One notable exception was Section 4 of Basic Law: Knesset, which provided that 
elections for the Knesset shall be 'general, national, direct, equal, secret and proportional' and 
that this Section can 'be changed only by a majority of the members of the Knesset', instead 
of a regular majority. In the 1969 case of Berman v. Min ister of Finance (H. C. 23In3, 27(2) 
P.O. 758), the Court for the first time ruled that a law violating the equality of the elections 
(by not funding new parties) could only be enacted by special majority. Any law not enjoying 
this majority was invalid. 

4 Section 8 of Basic Law: Human Dignity and Liberty; translated in www.knessetgov. 
il/laws. 

5 'Similar to the United States, Canada, France, Germany, Italy, Japan, and other 
Western countries, we now have constitutional protection of human rights. We too have lbe 

central chapter in any written constitution, the subject-matter of which is human rights ... we 
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the K.nesset did not make a decision concerning the adoption of a constitution. Such 
a decision, including the desired form and scope of judicial review, still needed to be 
made (Gavison 1997; Gavison 2005; Landau 1996; see also Domer 1999; Hofuung 
I996a). 

In a 1995 decision involving the interaction between a certain debtor relieflaw and 
Basic Law: Human Dignity and Liberty, the Supreme Court declared that the Basic 
Law had established the necessary constitutional framework for judicial review.6 
While holding that the statute in question was constitutional, the Supreme Court 
established the principle that a statute passed by the K.nesset could be invalidated if it 
infringed upon property rights in a manner inconsistent with the Limitation Clause. 

To date, the Supreme Court bas invalidated legislation only three times. 
Basic Law: Human Dignity and Liberty states in Section 3 that 'there shall be 

no violation of the property of a person.' On its face, this provision would appear to 
affect the validity of numerous land expropriation decisions. However, Section I 0 
of the Basic Law grandfathers pre-existing legislation. This is crucial, as both the 
AO, which dates from 1943, and the 1965 Planning Law-the legal bases for almost 
all expropriations7-were, of course, enacted prior to 1992. Judicial review does 
not therefore apply to the provisions of these laws, which curtail property rights in 
ways that are otherwise unacceptable. What then is the relevance of the preferred 
constitutional status of private property in the context of land expropriation? 

In the jurisprudence of rights that bas developed since 1992, the Supreme Court 
bas interpreted the grandfathering provision narrowly. In one of the leading cases 
on this issue, Chief Justice Barak held that, despite the fact that Basic Law: Human 
Dignity and Liberty explicitly exempts prior legislation from review, the application 
and interpretation of such legislation should be reconsidered to ensure that they are 
compatible with the new Basic Law to the extent possible.8 

All in aU, therefore, one could have expected Basic Law: Human Dignity and 
Liberty to improve the protection granted to property owners and to serve as a 
shield against violations of property rights. However, the Court bas been slow to 
move in this direction. In the decade fo!Jowing the enactment of the Basic Law, the 
most noticeable change was in the Court's rhetoric, while its decisions continued 
to exhibit the old familiar deference to the executive branch. Explanations for this 
phenomenon should be sought in the social and political context of the 1990s that 
defined the margin of freedom enjoyed by the Supreme Court. 

too have judicial review of statutes which unlawfully infringe upon constitutionaUy protected 
human rights' (Barak 1997). 

6 C.A. 6821/93, Bank Hamizrachi United Ltd v. Migdal Communal Village, 49(4) 
P.D. 221. The statute in question barred creditors of moshavim from applying to the courts 
to enforce repayment of debt, establishing instead a special entity with the authority to 
substantially reduce the amount of the outstanding debt. 

7 See Chapter 1 above. 
8 Cr. A. 2136/95, Ganimat v. State of Israel, 49(4) P.O. 589. 
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ae Margin of Freedom of the Court 

1-le legal and sociopolitical environment in which the Court exercises its authority 

::=fines the 'margin of appreciation' within \Vhich it functions.9 This environment is 
�oamic, and the Court is not only affected by the changes to it but is also an agent of 
�ange itself. In this respect, there is no doubt that the passing of Basic Law: Human 
· jgnity and Liberty granted the Supreme Court greater liberty to improve the lot 

E' landowners. Yet in the years immediately following the enactment of the Basic 
aw, critical events in Jewish-Palestinian relations acted in an opposing direction, 
= stricting the ability of the Court to exercise tills new freedom. 

Probably the most critical events for understanding the Court's record in the first 
�cade of constitutional reform are the experience of the 1 987 Palestinian uprising 

::-:1d the failure of the 1993 Oslo Accords. These experiences stoked the prevalent 
i ew that land was a qualitatively different form of property, one that should not be 
�garded purely from business or individualistic perspectives. In highly populated 
_ rab areas such as the Galilee, and even more so in East Jerusalem, control of the 
L. 1ld remained in the eyes of many a key component of the objective of ensuring the 
::=wish character of Israel and, indeed, the physical security of Jews in their land 

=vans 2006; Kam 2003; Newman 2002). 
The domestic security aspect of control over the land gained particular relevance 

:a. the early 1 990s, when distinctions between Palestinian Arabs in the Occupied 
erritories and Israeli Arabs within Israel's pre- 1 967 borders became blurred in the 

apular mind (Bartal and Teichman 2004). The intifada, which started in December 
987 in a refugee camp in the Gaza Strip, quickly engulfed the whole Strip and 
:a..e West Bank as well, and \-vitbin ten days had reached Jerusalem, spreading 

•pidly through the Arab neighborhoods in the outer reaches of the city. Hundreds 
£ ]Palestinian youths took to the streets, blocking roads, burning tires and waving 
�lestine Liberation Organization (PLO) flags. 

Terror and unrest were not new in Jerusa1em.10 The intifada, however, was 
afferent. Before it erupted, rioting bad tended to be localized, and involved relatively 
::-nall groups of Palestinians protesters. During the intifada it spread over a wide 
.-:-ea, and, in one form or another, involved a large proportion of the Palestinian 
C)pulation, particularly the young. The intifada effectively divided East and West 
=rusalem for the first time since 1967. The old border between the two parts of the 
- ty was reestablished de facto as a result of the violence. Israelis living in West 
=rusalem avoided Arab East Jerusalem. Their vehicles were regularly pelted with 
t::ones, bottles and firebombs \vhen they ventured into Arab neighborhoods. Teddy 

9 The 'margin of appreciation', a term often used by the Supreme Court (and by other 
;;..raeli courts) in their review of the actions of the other branches of government, refers to 
:a.e degree of deference that the judiciary must exercise in reviewing the performance of 
c...ate institutions. The margin of appreciation varies according to lhe relevant institution, its 
... ::mctions and its status. For example, the fsraeli Supreme Court has marked Lhe Knesset, in its 
�gislative function, for special deference (Saban 2007). 

I 0 ln the 20 years following the 1967 war, 75 persons were killed and 880 were wounded 
:a Palestinjan terror attacks in Jerusalem. Most of the victims were Jews; a handfuJ were 

::::.urists (Cheshin et al.l999. 1 60). 
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Kollek, the Long-time Mayor of Jerusalem, believed that calm could be restored 
the city. He believed that the violence that had broken out in Jerusalem as part of tl 
intifada in the Territories was the direct result of the lack of government investm.e 
in improving the living conditions of the Arabs of East Jerusalem. 'If residents b: 
better schools, bigger homes and more jobs, the conflict could have been avoided, 
at least toned down considerably." His efforts to convince the government to im ...... e 
in the city's Arab neighborhoods \Vere unsuccessful (Chesbin et al. 1 999, 1 58-8<: 
According to government officials, and particularly the security establishmer 
the uprising in Jerusalem bad blurred the distinction between Israeli Arabs ar 

Palestinians. It reinforced the widespread belief that Israeli Arabs constituted 
security risk (Arian 1 99 1 ;  Bartal and Teichman 2004). As a result, the Govellliil.e 
forged ahead in its policy of controlling the geographic limits of Arab neighborhe><:>< 
and expanding the Jewish presence in the Arab areas of the city. But unlike previe>-. 
years, after the intifada ended, no new expropriations were carried out, with tl 
exception ofHar Homa. Aware of the high external political cost of such action, tl 
government pursued its demographic policies by less direct methods. 

One such method was made public when a commission of inquiry appointed · 

1 993 under the pressure of Teddy KoUek revealed that during the 1 980s and eca.r: 
1 990s, the Likud government had illegally transferred state funds to settlers in Ea.. 
Jerusalem. From Silwan and the Old City to the Mount of Olives and Wadi J e> 
millions of dollars of state funds had been used to acquire Arab homes for Jewi. 5 

settlers. ln other cases, the settlement activists, with the support of state official 
took advantage of the outdated legislation (the Absentees' Property Law of 1 950) 1 
take over Arab homes in East Jerusalem and to evict their Arab residents. • •  

A.nother effect of the intifada was that i t  threatened to erase the so-called 'Gree 
Line' separating Israel (and Israeli Arabs) from West Bank Palestinians. Althot.Ig 
Israeli Arabs were, on tbe whole, careful not to be drawn into the violence. the• 
were nonetheless a number of violent incidents inside Israel proper. 12 Furtbenn�:r• 
Arab Israelis identified explicitly and vocally with tbe uprising. Acts of solidarr -t 
included financial aid and the shipment of food and medical supplies, as well 2 

demonstrations and strikes. The initial reaction of Israeli society, leaders and pu�l j 
alike, was shock and panic. A large part of the mainstream Israeli press reported th..c 
the intifada had already crossed, or was about to cross, the Green Line. Articles on t: h  
isolated violent incidents that occurred in which Israeli Arabs were involved warn-e 
that the intifada had reached Tel-Aviv, or Haifa, or that 'Nazareth [had become] Iik 
Gaza' (Al-Haj 2005, 1 92). 

I I  !d. at 2 l l -24. ln  1985. Israel spentsome $12 million restoringArab homes taken 0'-'-c;: 
by settlers. ln 1987 the Israeli Housing Ministry paid approximately $800.000 to restore At::-a:. 
buildings occupied by Jewish settlers in the Old City. and in 1991, over four years into th 
intifada. another allocation of approximately S l . l  million was approved for similar purpos e: 
Overall, the inquiry committee traced some £8.2 million in state funds which were allocat.e 
to Jewish settlers in East Jerusalem. 

1 2  Including clashes with the police in such central locations as Jalta, Lod and Nazaret 
(Schiffand Ya'ari 1990). 
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The intifada was also a new· experience in terms of its duration. Prior to the 
-,tlifada, unrest would last at most a day or two and then die down. By contrast, 
-:�e violence of the intifada lasted unabated for five years, during v;bich 160 Israeli 
ews (three quarters of whom were civilians) and more than I ,  I 00 Palestinians 
. ::5ed in clashes or other incidents both in the Occupied Territories (including East 
erusalem) and within the Green Line (B'Tselem, n.d., Statistics: Fatalities in the 
- irst Intifada). 

The intifada subsided when peace negotiations behveen Israel and the Palestinians 
-egan at the Madrid Conference of 1 99 1 .  It came to an official end with the signing 
:i the Oslo Accords in September 1 993, which required both sides to the conflict 

:::::> recognize the other side and to reassess the territorial component oftbe conflict. 
:::Jtn the Israeli side, the peace process called for a change in the perception of the 
=:>le of territory as the ultimate safeguard.13 Israel was asked to make territorial 
cmpromises. On the Palestinian side, the Oslo Accords required the relinquishment 
::f their position with respect to the 1948 Arab refugees and of claims to a right to 
=::::turn to land under Israeli sovereignty (Ben-Ami 2005; Zureik 1 996). 

The Oslo Accords aroused the antagonism of extremists on both sides, who tried 
::::. derail the possibi l ity of an agreement through violence. The massacre in Hebron 
:1 29 Palestinians at prayer by Baruch Goldstein in February 1 994 and a spate of 

amas suicide bombings in major Israeli cities epitomized the detennination of 
ard-line Jews and Palestinians alike to halt the peace process. Despite the violence, 
;:.rael and the Palestinian Authority signed a second agreement, known as Oslo II 

• September 1 995, under which Israel agreed to transfer major Arab cities in the 
...,lest Bank (except for the Jewish enclave in Hebron) to the full responsibility of the 
calestinian Authority. 14  

A month later, on November 4, 1995, Prime Minister Yitzhak Rabin was 
::::;;sassinated by a Jewish extremist. Rabin's assassination made the public realize 
a.at a deep division existed among Jewish Israelis as to whether a resolution to the 
_rab-Israeli conflict could be achieved. The 1 996 election was won by the Likud 
:3ndidate, Benjamin Netanyahu, who reverted to a traditional security doctrine in 

1 3  Under the Oslo Accords, the interim arrangeme:tts were supposed to last for five years, 
-=:lfing which time a permanent agreement \Vas to be negotiated on issues such as Jerusalem, 
� =fugees, Israeli settlements, security and borders. Together with the general principles, the 
-· o sides signed Letters of Mutual Recognition. The Israeli government recognized the PLO 
: the legitimate representative of the Palestinian people and the PLO recognized the right of 
. � State of Israel to exist and renounced terrorism, violence and its desire for the destruction 
=- [srael. 

14 The issue of control over land was dealt with in Oslo II by dividing the West Bank 
�o three zones referred to as A, B and C. Zone A, which included the towns of Jenin, Nablus. 

_::::!lkarim, Kalkilya, Ramallab, Hebron and Bethlehem. would be under complete Palestinian 
:::.ntrol. In Zone B, which comprised 450 Palestinian towns and villages, Palestinians would 
:>ntrol civilian matters, while lsrael would retain control over security. Zone C, which 
a..compassed the rest of the West Bank, accounting for approximately 70 percent of the land 
<a of the West Bank, came under complete Israeli jurisdiction. It included uninhabited areas, 
,-�wish settlements and military installations. The future status of the settlements and military 

:sta.llations was not dealt with in Oslo n. 
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which land figured largely as a geopolitical strategic asset. It was during Benjarn..i 
etanyahu 's tenure as Prime Miojster that the decision was taken, in the face c 

considerable international opposition, to create the new Jewish neighborhood ofl-Io;:; 
Homa in Jerusalem. 

When Labour won the 1 999 elections, the Oslo process was put back on tracl
Labour, under the leadership of Ehud Barak, promised to press ahead with pea.c: 
negotiations as a continuation of Rabin's legacy. In July 2000, Barak and Arafat rn..c: 

to negotiate a permanent status agreement at Camp David. But the summit ended i 
failure, and three months later, on September 29, 2000, the Palestinian leadersh.. i 
initiated the second intifada (also known as the El-Aqsa Intifada). The collapse .:::J 
the peace negotiations and the renewed violence brought down the government v 
Ehud Barak (Rynhold and Steinberg 2004). Israelis once again turned to the defe11 s 
paradigm, which emphasized territorial control as the solution to their securi r: 
concerns. 

ln addition to the events relating to the Israeli-Palestinian conflict, anotb.. e 
characteristic that defined the sociopolitical environment in which the CoLII 
exercised its authority in land expropriation cases after l 992 was the sudden increa.s• 
in immigration. Starting at the end of 1 989, a wave of immigrants from the form..e 
Soviet Union began to arrive to Israel. By the end of 1 999, some 900,000 had arrive• 
(Yaffe and Tal, 2001).15 The timing of this wave of immigration was opportux:::11 
from an Israeli perspective. The tension and hostility between Jews and Arabs tt.a 
resulted from the first intifada highlighted the importance of immigration, whic:J 
was seen as a means of alleviating demographic concerns and accelerating econoll1 I 4  
growth (Razin and Sadka).16 Israeli leaders spoke of the 1 990 wave o f  immigratic:.I 
enthusiastically. As Prime Minister Yitzhak Sharnir put it to a Likud gathering :u 

Tel-Aviv on 14 January 1990: 

Just when many among us were saying that time is working against us, time has brougb. 
us this atiya and bas solved everything. In five years we won't be able to recognize tb-< 
country. Everything will change-the people. the way they live-everything will  b< 
bigger, stronger. The Arabs around us are in a state of disarray and panic. A feeling �
defeat shrouds them, because they see that the intifada does not help. They cannot stop th� 
natural streaming of the Jewish people to their homeland. (Cited in Jones 1 996, 57) 

With similar enthusiasm, tben Housing Minister ArieL Sharon declared that '[we] mtLs
use this mass aliya to solve a number of national problems. \Ve have the opportunit::). 
to change the demographic situation in Israel, not only numerically, but also in te� 
of presence in the field.' The need to provide assistance to the immigrants and tc 

1 5  Soviet immigrants form the largest immigrant community in lsrael. At the beginnin .§ 
of 2000, this community was estimated at 1 . 1  million persons, and it constituted 18 percer=.1 
of the total population of Israel. lt is thought that about 40 percent of the immigrants froiT 
the former Soviet Union who anived in the L990s are not Jews. On the social and culturaJ 
implications of this phenomenon. which to a certain extent is turning Lsrael into a mult::i
national country, see Lustick ( 1 999); Weiss (200 I). 

16 The intifada had led to a decline in Arab employment in lsrael and losses to Jsrael -E 
economy. 
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help them settle gave rise to the formulation of various policies (Dominitz 1997). A 
particular challenge was dealing with the acute housing shortage. Urban and regional 
planners were directed to authorize and facilitate the construction of hundreds of 
thousands of additional housing units, as well as to expand physical infrastructure 
and the public services as necessary. The massive influx of immigrants who arrived 
in 1990-91---close to 400,000 people-created a crisis situation. Israel's population 
grew by 7.6 percent in this two-year period-the largest influx of immigrants relative 
to population size of any advanced economy {Alterman 2002, 12).17 In subsequent 
years, the rate declined to 50,000 to 80,000 immigrants annually. But even this. 
relatively low rate was still four to seven times higher than the rate of immigration 
in the 1980s. 

As indicated below, the Government became deeply involved in the planning and. 
construction of housing for the immigrants, and in order to finance this expenditure· 
on absorption it raised the value-added tax by three percentage points in a period. 
of less than one year. Not surprisingly, given the history and political culture of 
the country, the crisis atmosphere of the 1990s was not conducive to strengthening 
of individual property rights in land. Looking at the history of Basic Law: Human 
Dignity and Liberty, it is telling in this respect that the first draft of the Basic Law 
entirely overlooked the right to private property. Property rights were added to 
the Basic Law at a Later stage, creating an awkward structural split between the 
protection of the rights to life, body and dignity in Section 2 and the protection of 
property in Section 3. The 1992 constitutional change, to the extent that it elevated 
the normative status of property rights, was thus in many respects more of a utopian 
aspiration than the reflection of a dominant national value. 

These political, social and cultural dimensions that compromised the discourse 
of landownership rights in the 1990s must have posed a test for the ability of the 
Supreme Court to function as an effective source of democratic supervision over 
land expropriation. True, a major legal move was taken in 1992 with the formal 
granting of constitutional protection to property rights. But outside the courtroom. 
the principle of private Landownership had to take a back seat to relations between 
Jews and Palestinians, the social and economic pressures of mass immigration and 
the history of socialist Zionism. 

In the next two sections, I will situate the Supreme Court's post-1992 record 
land expropriation cases in the context of the conditioned ability of courts to 
pursue social change. I will argu.e that the technique of separating rhetoric from 
substantive decisions reflected the political weakness of the Court, while at the same 
time elevating and developing a legal culture of tthe protection of private property. 
The Court refrained from declaring expropriations to be illegal in order to avoid 
damaging its own authority. Yet by recognizing (as it regularly did in these years) 
private property as a valued right deserving of protection, it strengthened the status 
of private property as one of the symbols of Israeli democracy, and assisted in 

17 Between 1990 and 1996, Israel's population increased by more than 15 percent Sucb. 
an enormous inflow would be equivalent to nearly 40 rmillion immigrants to the United States 
(as against lhe five million actually admitted during this same period (Kleiman 1997, 164). 
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bringing about a gradual change in the hegemonic culture of emphasizing security 

considerations in the context of Jewish land control. 

Nusseibeh I and H 

It was perhaps unfortunate for the development of the new land expropriation 
jurisprudence that the first case to reach the Supreme Court in the post- 1992 era 
involved land in the emotionally and politically charged setting of East Jerusalem. 
Nusseibeh was the owner of a smaU parcel of land, 610 square meters, located in the 
Arab neighborhood of Sheikh Jarrah. In 1968, Nusseibeh 's land was expropriated 
along with other parcels of land situated along the old line of demarcation between 
East and West Jerusalem. The total area expropriated in 1968 in various parts of 
Jerusalem amounted to 4,485 dunams. The purpose of this extensive expropriation 
was to enable the construction and development of several new Jewish neighborhoods, 
including Ramot Eshkol, Givat Hamivtar, the French Hill and Ma'alot Da:fna. 

Despite the expropriation, Nusseibeh's Land lay undeveloped for 2 1  years. In 
1989, the Jerusalem municipality approved a new plan for a commercial center to 
be built on the tract originally owned by Nusseibeh and on three other adjoining 
plots that had been expropriated at the same time as his. This plan was subsequently 
abandoned, and in 1991, Nusseibeh petitioned the Court to invalidate the 1968 
expropriation on the grounds that the authorities had abandoned the purpose for 
which his land had been taken. Alternatively, he argued, he should be allowed to 
develop the commercial center himself. 

In 1994, the Court accepted the petition by a majority of two to one, and ordered 
the return of the land to Nusseibeh.18 It was the first time that the Supreme Court had 
ever invalidated an expropriation order issued under the A0.'9 This was a dramatic 
break from the traditional non-interventionist approach of the Court. According to 
Justice Levin who wrote the majority opinion, the unlawfulness of the expropriation 
lay in  the excessive delay in implementing the public purpose. The long period of 
time that had passed since the intention to expropriate was first officially announced, 
and during which no practical steps had been taken either to wrest actual possession 
of the land from its owner or to put into effect the intended public purpose, tipped 
the balance of interests against the state and iin favor of the private landowner. The 
circumstances made plain 'that the authorities [bad] no urgent need which the land 
was intended to fill.' Justice Maza concurred, focusing on the public use requirement. 
A commercial center might be considered a permissible public purpose, Justice 
Maza explained, as self-sufficient neighborhoods require designated areas for public 
facilities such as schools, parks and commercial centers. Nevertheless, in the case at 
hand, the state had failed to show that it planned to use Nusseibeh's land to serve the 
commercial needs of a specific new Jewish community. According to Justice Maza, 

18 H.C. 5091/9 1, Nusseibelz v. Minister of Finance, Takdin - Supreme Court Precedents 
1994(3) 1765. 

19 Prior to Nusseibeh, the Coun bad invalidated an expropriation order only once, in a 
case that involved the Planning Law. See in Chapter I above the discussion on H. C. 174/88, 
Amitai v. Lccal Planning and Building Commission, Central Region, P.O. 42(4) 89. 
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�he Basic Law's requirement that property rights should not be injured beyond what 
�as necessary placed a burden on the state to prove the existence of specific public 
��:teeds. Furthermore, Justice Maza interpreted the Basic Law to require a reappraisal 
CJf the existing doctrine that allowed the authorities to change the intended use of 

the expropriated land. 'The existing case law cannot be reconciled with the new 
constitutional status of property rights,' he stated. 

Justice Or's minority opinion displayed a position consistent with tbe traditional 
c::ieferential approach. 'The political sensitivity of the expropriation policy in 
_Jerusalem,' be wrote, ' inevitably entails a slow process of construction of new 
_Jewish neighborhoods.' In this light, a 20-year delay in taking action to realize the 

�ublic purpose of creating suitable infrastructure for a major new Jewish residential 
construction project in the unified city should not be viewed as abandonment of the 
]I)Ublic purpose, nor as an unjustified infringement of property rights. According to 

_fustice Or, the question of whether tbe authorities had begun to realize the public 
J>Urpose ought to be examined in relation to the entire area expropriated, not solely 
:in the narrow context of the specific plot of land at issue. In fact, other plots included 
:in the original act of expropriation were already under development. Addressing 
:Nusseibeh's alternative proposal to undertake the construction of the commercial 
<:enter himself, Justice Or maintained that the facts of the particular case justified 
.expropriation, and that the project would be better implemented if all four parcels 
...... vere sold to a single entrepreneur, rather than if Nusseibeh and the three other 
<>wners were permitted to undertake the project (cf Haviv-Segal 1998). 

Nusseibeh I was groundbreaking. But the decision did not last 1ong as a valid 
-:JJrecedent. The state applied for and was granted a rehearing.20 [n 1995, Nusseibeh 

.Jl reversed the holding of Nusseibeh I, the Supreme Court now affirming the 
<xpropriation of Nusseibeb's land by a vote of four to three.21 Justice Goldberg, 
_joined by Chief Justice Shamgar and Justices Or and Tal, adopted the reasoning of 
.Justice Or's earlier minority opinion. The new minority opinion by Justices Domer, 
..::Levin and Maza reiterated the majority opinion of Nusseibeh I. 

Both the majority and the minority acknowledged that the new constitutional 
:status of property rights granted by tbe Basic Law required a change in the balance 
ll()f interests between the individual and the public. ln  the words of Justice Dorner: 

Israeli law inherited the [AO) from the days of the British mandate, and [it] remains, in 
its character, a product of .its time. It is based on principles that characterized a colonial 
government, such as the interests of the monarchy, and as a consequence bears no relation 
to the values of democracy or the basic rights of the individual. While prior to 1992 the 
democratic character of Israel influenced to a degree the interpretation of the [AO] in its 
provisions, the constitutional revolution demands further improvements.22 

20 Israeli law provides that the Supreme Court may revisit a case previously heard by 
"'three Justices. Such a rehearing, conducted before a wider panel, may be justified if the ruling 
is inconsistent with previous decisions or if the Court deems that the importance, complexity 
<>r novelty of its ruling justifies sucb a rehearing. The decision on whether to rehear a case is 
-the Supreme Court's alone. 

21 F.H. 4466/94, Nusseibeh v. Minister of Finance, P.D. 49( 4) 68. 
22 /d. at 86. 
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The minority, and Justice Domer in particular, went a step further and called for 
enforcing a new interpretation of the AO. In a lengthy, forceful minority opinion, 
Justice Domer identified three bases for concluding that the particular expropriation 
violated the constitutional requirement of minimal injury to property. First, she 

proposed an innovative interpretation, according to which a commercial project did 
not constitute a permissible pubUc purpose for which land could be compulsory 
taken. 'In my opinion even the construction of a commercial center in a built-up 
neighborhood does not meet the definition of a "public use" justifying expropriation. 
The fulfillment of such needs should be left to market forces.' Second, even if the 
commercial development could be considered a legitimate public purpose, there was 
no reason why Nusseibeb should not be allowed to reap the financial rewards. The 
land in question was a small plot, and the petitioner could easily develop it himself. 
FinaJJy, the long delay in implementing the public purpose was additional ground 
for nullifying the expropriation order. 'A delay in realizing the purpose for which the 
expropriation was carried out upsets the requisite balance between the harm caused 
to the property owner and the benefit to the pubUc. A delay in executing the public 
purpose casts doubt as to the existence of a definite and specific pubUc purpose.' 

It may be that the makeup of the Supreme Court contributed to the outcome 
in Nusseibeh II. All the Justices who reheard the case were Jewish, and all except 
for Justices Domer and Tal bad been on the Court for many years.23 The veteran 
Justices may have been accustomed to applying the broad pre-1992 interpretation 
of the AO, while Justice Domer, appointed to the Supreme Court as recently as 
1994, brought a fresh perspective to the issue. By contrast, Justice Tal, a religious 
Jew, was known for his strong identification with the interests of Israel as a Jewish 
state. That being said, it should be noted that two veteran Justices, Maza and Levin, 
joined Justice Domer's dissenting opinion. It should further be noted that some of 
the longer-serving Justices joined in a groundbreaking decision that same year which 
interpreted Basic Law: Human Dignity and Liberty as granting the Court the power 
of judicial review over legislation.24 

Another factor that may have contributed to Nusseibeh I being reversed was 
the concern of the Justices about potential negative reactions to the original ruling. 
Given the politically charged issue of Jerusalem and the five-year-long spate of 
violence in the city ( 1987-93}, it may well be that the Court was concerned that 
reaffirming Nusseibeh I would result in a weakening of its public legitimacy. The 
decision by the Jerusalem municipality to approve a new plan for a commercial 
center on Nusseibeh's land was taken in 1989, in the middle of the first intifada. Two 
years later, the expropriation of 1850 dunarns in Har Homa was pursued with the 
strategic goal of preventing the Jerusalem Arab neighborhoods of Be it Sabur and Sur 
Bahir from linking up to Bethlehem in the West Bank. 

23 The first appointment of a non-Jew to the Supreme Court was in 2004 when Salim 
Joubran, a Christian Arab, was elevated to the Supreme Court. 

24 C.A. 6821/93, Bank Hamizrachi United Ltd. v. Migdal Communal Village, 49(4) P.O. 
221. That case dealt with a law restricting the freedom to own property, but did not deal with 
property rights in land. 
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However, it is important to emphasize that the Har Homa expropriation could 
KlOt have been pursued had the land in question been mainly Arab-owned. The tense 
_,olitical reality in Jerusalem of the early 1 990s (before the Oslo Accords were signed) 
did not permit another large-scale taking of Arab land. in Har Homa, the majority of 
'the Land was in fact Jewish-owned. The state could therefore use its expropriation 
:w;>owers to create new facts on the ground in East Jerusalem. By contrast, although the 

usseibeh case involved Arab-owned land, it did not involve a new expropriation. 
lbe municipality sought to utilize reserves ofland that had been created in 1 968. As 
l!nlentioned in the previous chapter, an integral component of lsrael's expropriation 
strategy in Jerusalem and in the Galilee had historically been to expropriate more 

and than was needed for immediate purposes, leaving the remainder undeveloped 
-.mtil the need for it arose. 

This policy was challenged in A ton, which also involved land in Jerusalem and 
"'!��Was decided in 1 986, almost a decade before Nusseibeh 1.25 The land in question, 
some 500 dunams, was expropriated in 1970 as part of a larger expropriation of2,240 
dunams nearby the Arab village of Sur Bahir. On the majority of this expropriated 

and the state constructed the Jewish neighborhood of East Talpiyot. A smaU part, 
.-,.owever, was left unused. Then, in the mid-1 980s, presumably in response to illegal 
....Arab construction in Sur Bahir which expanded the village in the direction of East 
1alpiyot, a joint decision was taken by the Jerusalem municipality, the ILA and the 
JNF to turn the undeveloped area into woodland. This particular use had, from the 
�rspective of the planners, the merit of blocking further illegal Arab construction, 
�bus preserving the original function oftbe expropriation. In addition, it would allow 
a swift and politically painless rezoning of the land for urban development purposes 
�o relieve demographic pressure in East Talpiyot in the fun1re. When the original 
Arab owner petitioned the Supreme Court for the return of his land, claiming that 
l:he new land use was incompatible with the original public use designation, and that 
l:he expropriation had been carried out in bad faith, the Court dismissed the petition, 
l:lolding that the original public use definition of 'developing unified Jerusalem' 
iLncluded not only brick and mortar, but also the provision of green spaces for the 
city (Cohen 1 993, 134-48). 

Given that both creation of land reserves and delays in implementing designated 
and use played central roles in Israel's strategy for preserving the Jewishness of 

..:Jerusalem, Nusseibeh I, which held that the expropriation was illegal, posed a clear 
challenge to the prevailing consensus. Although judicial intervention along the 

ines of Nusseibeh I was in the spirit of Basic Law: Human Dignity and Liberty, in 
ll:he political reality of Jewish-Palestinian relations in the early 1 990s, this opinion 
conflicted \vith the perceived strategic needs of the state, and therefore was bound 
lt:o be either overridden, ignored or, as ultimately happened, reversed. Furthermore, 
?Vusseibeh I was decided in 1 994, less than a year after the signing of the Oslo 
Accords which officially ended the first intifada ( 1 987-93). But by Nusseibeh ll in 
-:1995, prospects for peace with the Palestinians bad dimmed and the focus was once 
again on the dangers to security posed by Palestinians. The spate of Hamas suicide 

4. 
25 H.C. 704/85. A ton v. MinistryofFinance, Takdin - Supreme Court Precedents 1986(3) 
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bombing bad left the majority of Israelis with the impression that it would be quite 
some time before the country's borders were safe. 26 

Another factor that may have influenced the reversal of Nusseibeh I was the 
housing shortage created by the wave of immigrants from the former Soviet Union. 

Between 1990 and 1999, the construction of close to half a million apartments 

was completed,. meeting the demands of newcomers as well as those of long-time 
residents (Cannon 2002). The perception that it was the duty of the state to ensure 
adequate housing for its new citizens, rather than to let the market respond to the 
crisis in its OWlil time and in its own manner, guided the government in its actions. 
In 1991, the Minister of Interior added 'housing for immigrants' to the list of 
permissible public purposes for land expropriation identified in Section 188 of the 
Planning Law. Coincidently, emergency regulations were issued and a special law 

enacted to speed planning approvals and to provide for shorter bureaucratic time 
frames for construction projects.27 About 50 percent of the housing starts in 1990-
94, and 30 percent of the housing starts in 1995-99, fell into the category of 'public 
housing,' which is to say that their construction was executed or at least initiated by 
the government.23 The majority of these housing units were in the ex-urban periphery, 
due to both population dispersal goals and the availability of land for construction on 
the scale needed for housing the immigrants. However, social and political changes 
did not aUow for the direct transfer of immigrants to development towns as had been 
done in the 1950s. Instead,. attempts were made to lure immigrants to periphera� 
areas using financial incentives. Buyers of homes in outlying regions of the country 
or in areas designated by the government as 'national priority zones' were offered 

mortgages on more advantageous terms than the ones offered to buyers of homes 
in the center of the country. Jerusalem was defined for such purposes as a 'nationam 
priority zone,' although it was lower on the scale of national priorities than the Negev 
or the Galilee, judging by the benefits offered to home buyers. 

About 20,000 immigrants settled in Jerusalem in 1989-91, a number that rose to 
53,000 by the end of the decade (Statistical Yearbook of Jerusalem 200 I). Jerusalem 
was the fourth city in the country in terms of the number of immigrants that it 
absorbed. The high cost of housing in the western neighborhoods of the city drove 
many of the immigrants to look for apartments in the Jewish neighborhoods in East 
Jerusalem, creating demographic pressure for public facilities in that part of the city 
and an undercurrent of social and political pressure on the Supreme Court to reverse 
its Nusseibeh I. 

26 In the five years following Oslo (1993-98), 256 Israelis (civilians and security 
personnel) were killed, a number that exceeded by more than SO percent the number of Israelti 
casualties during rthe five years of the intifada During that same period, 400 Palestinians were 
killed by Israeli soldiers and civilians. See B'Tselem, n.d., Statistics: Fatalities in the First 

Intifada. 

27 These regulations, called the Emergency Plans for Construction of Housing Units. 
1990, replaced tfue 1990 Planning and Building Procedures (Interim) Law, which sought 
to achieve the same objective of sbonening procedures by establishing special planning 
legislation (Aitennan 2002). 

28 Compared to 28 percent of the housing starts in 1980-89. 
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Finally, it should be noted tbatNusseibeh /!may also be related to tbe constitutional 
status of the Coun, which, despite the fundamental changes of the 1990s is still 
uncertain. While the constitutional change has introduced judicial review of new 
legislation. the judiciary's ability to bold in check the power of the parliamentary 
majority is in fact restricted. For example, Basic Law: Freedom of Occupation has 
been amended three times since it was first enacted in 1992. With few exceptions, 
under current law, a simple parliamentary majority is all that is required in order 
to amend a basic law. This is not to say that in practical political terms, amending 
the fsraeli constitution is as easy as the formal requirements for amending it would 
suggest. Nevertheless, the simplicity of the procedure highlights the precariousness 
of the constitutional safeguards of civil rights in lsrael, as well as the limitations on 
t:he powers of the Supreme Court itself The controversial new standards that were 
-established in Nusseibeh ! could have led to the introduction of legislation that was 
llostile to the Court, and to executive sanctions against it. 29 

Facing these considerations, the majority in Nusseibeh 11 deferred to the 
.authorities, noting the Court's limited abiJiry to bring about social change in this 
-::llighly charged area. Yet the liberal arguments in favor of a change in the existing 
::land expropriation law that were articulated in Nusseibeh I remained untouched in 

...a.Vusseibeh II. This liberal rhetoric was a signal of what the Court would have done 
a,ased on the new Basic Law had the sociopolitical conditions been different. It also 
...-..vas a first step in developing a constitutional discourse of property rights that would 

a] low such a change to take place. 

�fter Nusseibeh: The Rulings in 1Wehadrin and Mahul 

'?Vusseibeh IT \Yas not the only post- 1 992 expropriation case in which the Supreme 
Court refrained from intervening. Its decision in the controversial Har Homa case 
r....-:vas equally characteristic of its inclination to pursue change only to the extent 
;::Jractical, making up for the rest in its rhetoric. This tendency was by no means 
_ imited to cases involving Jerusalem. Another such case was A1ehadrin.:JJ 

Mehadrin involved an agricultural company that leased land under a long

:..-enn contract from the ILA. The company received a notice of expropriation that 
:3esignated its land (as well as other adjoining tracts) for the expansion of Israel's 
.::::;nternational airport. Mehadrin's Jand was to be used to build a conference center, 

�ith offices, banks, shops, restaurants and parking areas. Mehadrin claimed that 
;.. uch uses were not permissible public purposes, or that, in the alternative, it had a 

-::ight to unde.rtake the commercial development itself The arguments it presented in 

29 A 1991 study on the sources of Israel's Supreme Court legitimacy indicates that the 
:t>irit of Americanization, that is, respect for a discourse of individual rights, was confined 
o the Jewish community. The Jewish majority was reluctant to include the Arab-Palestinian 
Llinority in its liberaJ discourse of individual rights. The Court was perceived as a Jewish 
ostitution that was supposed to grant rights to Jewish litigants. Negative and mixed relations 
,_,.ere traced in relation to specific decisions perceived as granting the Palestinians procedural 
':lr substantive rights (Barzilai et al. 1 994). 

30 H.C. 3028/94, Mehadrin Ltd. \� Minister of Finance. 5 1  (3) P.D. 85. 
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its petition reflected the post- J 992 understanding that expropriation should not b 
exercised unless absolutely necessary. 

Writing for the Court, Justice Goldberg quoted approvingly from the op.inion CJ 

J ustice Or in the J 992 Har Homa case: 

The fact that expropriation entails a severe harm to property should be before the co1..1I 
when it comes to interpret the provisions of the [AO]. Thus, if it is possible to reach t. h •  
same result of fulfilling public needs without expropriation, this roule should be chosen 
For example, if  there is a public need to bui1d a residential housing project and the owl'l e 
can undertake the project in an appropriate matter and timeframe, expropriation shot:a lc: 

not be considered necessruy.31 

Rhetoric aside, in practice there was very little change. The Court rejected the lessee ., � 

request to develop the project, concluding that it would be more efficient to allow tl-1 c: 
authorities to expropriate the land and transfer it to private developers. 

Justice Goldberg also wrote the majority opinion in Mahul, handed down a yecu 
later in 1 996Y }Jahul involved Arab-owned agricultural land located in the westerr 
Galilee near the city of Acre. The land had been designated for expropriation i r 

l 976. At the time, no specific public purpose was identified. In 1 987, the landowne-a 
petitioned for the revocation of the expropriation order on tbe grounds that his la11 d 
bad not been put to any use. In the course of the subsequent judicial proceedings, tl1 e 
State revealed that the land was earmarked for Acre's future development needs, and 
that it could be used for any one of a number of municipal projects, such as providin.g 
industrial facilities, expanding the road network or satisfying the housing, hostelr::Y 
or recreational needs of the city. The landowner agreed to withdraw his petition� 
reserving his right to petition the Supreme Court at a later date if there was further 
delay in implementing the public purpose. In 1 995, the landowner approached th.e 
Supreme Court for the second time, claiming that the authorities had still not take :JD 
action to implement the public purposes for which his land bad been expropriatec:I.., 
and asked that the expropriation be set aside. In their response, the authorities 
stated that in light of the recent wave of immigration, there had been a decisio:J:3 
taken to change the use of the expropriated land, on which 4900 housing units f<>r 

immigrants \vould now be built. But this plan too was left unimplemented becaus� 
of the objections of the National Planning Council. The Ministry of Constructio� 

and Housing then changed the plans yet again, designating part of the land for a.. 
hospilal and a cemetery. MahuJ argued before the Supreme Court that a delay of 
nearly 20 years in implementing the public purpose indicated that the authorities had 
abandoned the public use for which the land was taken. He also pointed to the fac-t 
that the public use designation had been changed twice, which suggested that the 
authorities had never had in mind a definite public use for his land.33 

Writing for the Court, Justice Goldberg opened his opinion with a long exposition 
of the irreparable hann that expropriation causes to property rights. Nonetheless, he 

3 I H.C. 3956/92, Makor Issues and Rights Ltd. v. Prime Minisler, Takdin Supreme Court 
Precedents ( 1994)(4) 479 (par. 6). 

32 H.C. 2739/95, Mahul v. Minister of Finance, 50( I) P.O. 309. 
33 ld. at 314-19. 
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held, the 20-year delay in implementing the purpose for which Mahu]'s land was 
taken was reasonable, given the difficulties the authorities had encountered in getting 
the necessary approvals for the project. Justice Goldberg also dismissed Mahul's 
claim regarding the authority's abandonment of the original public use. ' Unless the 
authority acts in bad faith,' he wrote, 'the Court should not restrict the authority's 
ability to adapt the use of the expropriated land to changing pub I ic needs.' 

Justice Maza, while agreeing with Justice Goldberg's legal conclusion that the 
Court should not intervene on the side of the petitioner, wrote a concurring opinion 
asserting the need for greater judicial supervision by the Supreme Court over changes 
in public use designations. Consistent with his opinion in Nusseibeh I, Justice Maza 
stated that when the public purpose for which the land was expropriated ceased to 
exist, the expropriation should be rescinded, and the land returned to its owners. 
There was one exception, be believed, namely, when the changes to the original 
public use were the result of objective difficulties such as land use constraints. [n 
such cases, the authorities' redefinition of the public use should not be regarded a 
misuse of power, since it had not been their intention to 'bank' the land for future 

use.34 
The tensions inherent in Afehadrin and Mahul reflect, in my opinion, both the 

impact ofNusseibeh I and Har Homa decisions that preceded them, and a concern that 
.a pro-landowner precedent might have serious repercussions for Jewish demography 
and geographic expansion. Obviously, the Court could not set different precedents 
for Jerusalem and the densely populated Arab Galilee on the one hand, and for the 

:rest of the country on the other. The Court therefore stepped back in a case like 
_lv.fehadrin to avoid confrontation in future cases.35 Still, the Court was comfortable 
J.eaving untouched the l iberal arguments in favor of a change in tbe existing land 

.expropriation law. 
As will be shown in the next chapter, the use of liberal arguments in the Court's 

:Ihetoric not only helped it avoid confrontation with the legislature and the executive, 
�ut also created a strengthened Legal discourse of Liberal values that the Court itself, 
as well as the legislature and the executive, would eventually no longer be able to 
&gnore. 

34 !d. at 327-30. 
35 Although not stated explicitly, a perceived demographic threat was presented in 

�ahul. relating to the Arab population of Acre, which was almost entirely Muslim and whjch 
:::::: onstituted roughly 25 percent of the population of the city. The proposed development of 
�900 units for immigrants \.Vas intended to strengthen the Jew·ish majority in the city. 



Chapter 9 

New Millennium, New Directions? 

In 200 I, nine years after enactment of Basic Law: Human Dignity and Liberty, the 
Supreme Court delivered two decisions that narrowed the scope of some of the 
more troubling provisions of Israeli expropriation law. In Holzman, the owner's 
entire parcel of land bad been expropriated in order to construct a sports facility.1 In 

accordance with the 1965 Planning Law, the local planning authority compensated 
the landowner to the extent of 60 percent of the value of the land. The owner 
successfully challenged the limited compensation in the Haifa District Court. The 
local authority appealed, and an expanded panel of seven Justices unanimously 
approved the lower court's decision, ruling that the 40 percent reduction in the amount 
of compensation was unlawful. Writing for the Court, Justice Domer explained that 
where the landowner's property was expropriated in its entirety, the reduced level of 
compensation conflicted with Basic Law: Human Dignity and Liberty, which gnillted 
property a superior normative status. In such circumstances, clearly, the landowner 
did not gain any benefit from the public use to which the expropriation was put, since he 
was left with no p:roperty to which any betterment could attach. The effect was to shift a 
disproportionate share of the economic burden oflocal public services to an arbitrarily 
selected landowner, banning the individual beyond what was strictly necessary, thus 
failing the Lirtlltallion Clause test Holzman thus put an end to a long-standing practice, 
sanctioned by the· Supreme Court in the 1979 Feitzer decision.2 

The second case, Karsik,l focused on an issue that had previously been raised 
in Nusseibeh and Mahul, as well as in pre-1992 cases such as Spo/ansky, Avivim, 
Ge 'ulat Hakrach and Banin. ln all these cases, the Court had let stand the authorities' 
right to leave the· expropriated land unused or to pursue a different project from the 
one originally planned. Karsik involved 137 dunams in the vicinity of the town of 
Hadera, which had been expropriated in the late 1950s for use as an army training 
ground. The land was used for the designated purpose until 1993 when, as part 
of its wider response to the wave of immigration from the former Soviet Union, 
the government decided to relocate the military facility and to construct a housing 
project on the land. 

Basing their arguments on the 1992 legislation, the petitioners, the heirs of the 
original owners, petitioned the Court to have the property returned to them, on the 
grounds that the public need for which the land had originally been expropriated had 
been abandoned, and that the construction of residential housing units should not be 

C.A. 5546197, Local Planning and Building Commission Kiryat Ala v. Holzman, 
55(4) P.O. 629. The plaintiff in this case was the author's father. 

2 See the discussion in Chapter 3. 
3 H.C. 2390/96, Karsik v. State of Israel, 55(2) P.O. 625. 
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considered a public need. In the alternative, the petitioners demanded compensation 
in an amount reflecting the land's current value. Sitting as the High Court of Justice. 
an extended panel of nine Justices reviewed the petition and unanimously concluded! 
that an expropriation order could remain in effect only for as long as the land was 
used for the purpose for which it had originally been expropriated. Once that purpose 
ceased to exist, the Land should be returned to the original owner.4 The decision fell 
short of ordering the return of the land to the petitioners. The Court left open the 
question of whether Karsik should take retroactive effect, even with respect to the 
Karsik petitioners themselves, leaving this highly charged question to the Knesset 
to decide.5 

These decisions, taken one year apart. overturned long-standing legal doctrines. 
and hint at the wider rethinking by Israeli Jewish society of the Zionist ideology of 
public land ownership. Indeed, the late 1990s witnessed a dramatic change in the 
dominant Zionist narrative of land as a national asset that should not be manipulated] 
for personal profit The underlying cause of the changes was, once again, the housing 
shortage created by the influx of immigrants from the former Soviet Union. Their 
arrival created pressure to rezone agricultural land for residential use. This was 
particularly the case with respect to the numerous agricultural communities located! 
near the Tel-Aviv metropolitan area. where the majority of the Israeli population 
(old-timers and newcomers alike) wanted to live. In 1992, the Israel Lands Counci� 
(the body in charge of determining policy of the liLA), under instructions from thea 
Minister of Housing and Construction, Ariel Sharon, established a compensation 
scheme to encourage lessees of state-owned agricultural land to surrender their leases. 
the incentive being that they would be allowed to participate in the economic windfall 
that the rezoning of agricultural land represented.6 Under the new compensation 
formula. the land newly rezoned for residential purposes was now valued at between 

4 The original owners in Karsik had refused to accept compensation. The Coun left 
open the question. of whether payment of compensation to the owner canceUed his right to sue 
once the original purpose for which the land was expropriated was abandoned. 

5 As a result of Karsik, a bill for the Amendment of the AO was placed before the Knesset 
in 2003. The bill would have made the lawfulness of an expropriation conditioned on the ongoing 
existence of the 'public purpose'. In the event that the public purpose was not realized within 
ten years of the expropriation, the land would be returned to its original owner. If the origina� 
public purpose was implemented but the state subsequently sought to replace it with private 
development, the original owner should be notified and be accorded the opportunity to reacquire 
the land at its current value. If the authorities wished to replace the original public purpose with 
another public pwpose, this could be done without granting the owner a right to repurchase the 
land. These provisions would take retroactive effect, but only with respect to expropriations 
undertaken within the 25-year period prior to enactment of the law {that is, not earlier than 1980). 
As of this writing the proposed bill has not been enacted. 

6 Out of2()J.J million dunam of state land. some 3. 7 million dunam are fit for agricultural 
use. Kibbutzim and mosbavim lease about 2.8 million dunam as agricultural land. Notably. 
there is disproportion between the amount ofland held by kibbutzim and moshavim (some 4. 7 
million dunam, constituting approximate a fifth of the :national territory), and the population 
of these agricultural senlements, (some 650,000 as of2000, or roughly one tenth of the total 
population of Israel). 
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US$54,000 and USSl 08,000 per dunam, compared to values of between US$ 1 ,0( 

and US$5,500 per dunam for the same land for agricultural use (Beochetrit a..r 

Czamanski 2004. 50- L ). 
This windfaJl to the kibbutzim and moshavim that participated i n  this arrangeme:: 

was highly controversial, not least because it came at public expense, and � 
organizations petitioned the High Court of Justice to block it.7 ln August 2002, t J
High Court ruled that the agricultural compensation scheme was unreasonab i 
i n  that it created inequality in the distribution of land between various segrner:a. 
of Israeli society. The Court ordered the Israel Lands Council to establish a rne>J 
modest compensation formula.8 

What is interesting here is not so much the outcome of the legal issues invol\'e.c: 
as the public discourse that developed in the late 1 990s on the economic meani.:J.::::I 
of rights i n  the land. The ILA's compensation formula was indeed revolutiona..r:: 
as the High Court noted. It severed the tenure system of public land from i 1 
historic purpose-social equality and the prevention of market manipulation a. �  

speculation. The compensation scheme proposed to transfer mill ions of dollars -r: 
kibbutzim and moshavim. Members of agricultural settlements, once the symbe> J 
of idealism, modest means and virtuous commitment to agriculture, had becom 
the land speculators of the L 990s. The new compensation formula thus symboliz:e 
the weakening of the Zionist rationales for maintaining a tenure system of pub 1 i 
Landownership.9 The enrichment of the kibbutzim aod moshavim, seen by many a. 

unjust, made it hard for the Court to ignore the claims of the private landowners su.c� 
as those in Holzman and Karsik. 

Another landmark case was Ka 'adan, which challenged the link betwe�J 
communal land ownership and control, epitomized since 1 90 l by the JNF, and th• 
political goals ofZionism itself. The Ka' a dans, an Arab couple from the town ofBaq a 

ai-Gharbiyya, wanted to purchase land in the newly established suburban settlemer:t 
ofKatzir, south ofHadera, in order to build a home. Katzir was established in 1 992 o :r  

state land that was alJocated to, and developed by, the Jewish Agency. The Ka'ada-.:::1: 
were refused permission to acquire land in Katzir because they were Israeli Arabs 
The Katzir Cooperative Society, in collaboration with the Jewish Agency, explaine� 

7 One was the Society for the Protection of Nature in Israel, which argued that th .( 
arrangement ignored the important societal interest in the preservation of open spaces 
The second was Hakeshet Hademocratit Hamizrahit (Sephardic Democratic Rainbow), a..r 
organization established to promote equality and social justice in Israel. Its claim was tkaa· 

the ILA's decision unjustly discriminated in favor of the agricultural sector and thus agai11S1 
oriental Jews who historically were under-represented in this sector. 

8 H.C. 244/00, Kibbutz Sdeh Nahum v. Israel Lands AdminisTration, 56(6) P.O. 25. The: 
Court ordered the ILA to formulate new guidelines for compensation that would take in1:c 
account principles of just distribution. At the same time. the Court acknowledged that the o 1 d  
scheme to compensate for the loss of agriculrural leases was not reasonable either. The isst-ae 

of compensation has not yet been resolved. See, w\vw.hakesbet.org.iVenglish/land_struggles. 
htm. 

9 A further weakening of the public ownership tenure system occurred in 2005 when 
the Government of the day approved the Gadisb Commission recommendation to privatize 
urban land. See Chapter 3 above. 
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•hat the group's policy was to accept Jewish members only. Until Ka 'adan, no one 
:Ilad challenged the nationally biased policy by wh.ich the ILA, a state organ, leased 
:state-owned land to the Jewish Agency, which would then develop rural settlements 
-.hat were open only to Jewish applicants. Dozens of new agricuJtural settlements 
:ttave been established since the foundation oflsrael in this way, but none were open 

-.o members of the Arab minority. 
The Association for Civil Rights in Israel (ACRI) filed a petition with the High 

<::ourt on behalf of the couple. The Supreme Court avoided ruling on the case for five 
::::Years, in the course of which Chief Justice Aharon Barak described the case as one 
oe:>f the most difficult he bad ever faced. Finally, in March 2000, the Court accepted 

-.he Ka'adans' petition iby a four-to-one majority, ruling Lhat that the state could 
:mot allocate land to the Jewish Agency on a discriminatory basis.10 The majority 
-,vas careful to limit its ruling to the facts of the case, indicating that there were 
..Jifferent kinds of settlements whose special requirements might call for particular 
.arrangements. The Justices were clearly aware of the unprecedented nature of their 
oe:Iecision.1 1 Chief Justice Barak wrote: 'We are today taking the first step on a difficult 
==md delicate path. It is therefore appropriate that we proceed very slowly on this 
Jath. from case to case, so that we do not trip and fall.' 

It is probably not a coincidence that Ka 'adan was decided at the culmination of 
;:a year and a half of optimism in Israel regarding the chances of resolving the Israeli
J>alestinian conflict. The 1999 election of Ehud Barak as Prime Minister, the long
.-:>verdue withdrawal from southern Lebanon, and the preparations for what were 
:supposed to be final status negotiations at Camp David-all these helped Israeli 
_Jews countenance tbe increasing assertiveness of the Israeli Arab community without 

::Particular alarm (Reches 2002). In early 2000 (prior, that is. to the outbreak of the 
::second intifada), support among Israeli Jews for the establishment of a Palestinian 
:state in the West Bank and Gaza within the framework of a peace agreement reached 
..SO percent (Arian 2004, 201 ). The public mood of toleration in the spring of 2000 
-··was undoubtedly one of the factors that enabled the Court to decide as it did in 
1a 'adan ( Saban 2007). 

As the first step on the road towards equal treatment of Arabs in the allocation 
.-:>f public land, Ka 'adan had direct ramifications for the jurisprudence of Land 
.expropriation. The Court proposed a less polarized perception of Jewish-Arab 
=-elations in Israeli society, and approached the issue of the status of Israelj Arabs 
--.,y regarding them as citizens of the state rather than as a potential fifth column. 
::::It is indicative of the Court's correct reading of public reaction to its decision that 
::its signal for the need for change in the status of Arabs in Israeli society was not 
�verridden by the legislature. Ka 'adan generated intensive public debate, 12 and gave 

1 0  H.C. 6698/95, Ka 'adan v. lsrael Lands Administration. 54{ 1 )  P.O. 258, Par. 40. 

1 1  In 1978, the Supreme Court had upheld the exclusion of an Arab from the Jewish 

�arter in tbe Old City of Jerusalem. H.C. 1 1178. Burkan v. Minister of Finance, 32(2) P.D. 

�00. 
12 On the right. Ka 'adem was viewed as 'effectively defining Israel as a democratic coWl try 

c:::mly', that is, as obliterating its Jewish identity. Yair Sheleg, · Katzjr and a State of all jts 
-=:itizens', Ha 'aretz (Hebrew daily), March 14, 2000. under the heading 'Zionism on Triar, 
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rise to a Knesset bill (which did not , however, pass) to overrul e  the decision. £,r.;; 
so. the lLA dragged its feet and refused to allocate land to tbe Ka'adans for anoth• 
four years.13 

Ka 'adan preceded Karsik by a year. and it laid the ground for the restrictions t.h 
Karsik placed on the powers of expropriation. The challenge to the link between tl 
Jewish character of Israel and Jewish control of the land was further manifested : 
Karsik. Although Karsik involved Jev.rjsh owners, the ruling, which tied the lega 1. it 
of an expropriation to the continued justification for public ownership of the la.n.· 
clearly affected large-scale Arab land expropriations, as well. I f  Karsik's restrictio: 
had been given unlimited retroactive effect, many of the historic expropriati<:>: 
of Arab land would have been brought into question, including rnany of tl 
expropr:iations undertaken throughout the country in the 1 950s, in the Galilee in tl 
early 1970s and in East Jerusalem post-1967. The extended panel of n]ne Justi ca 
who decided Karsik was clearly aware of these potentially far-reacblng implicati<:>: 
and therefore avoided addressing the issue of retroactivity full on, calling instead. < 
the Legislature to do so.14 

The legal developments in Karsik and Holzman and the proposed bill to ame.T 

the AO, in what would have been its first such amendment since 1 948, raise -1:1 
question of whether Israel's Supreme Court will continue to strengthen the protect.i < 
of landowners. The history of Jsrael 's land expropriation jur:isprudence suggests tl-1 
its future will be closely linked to the wide range of political and social factors t:1-J 

inform this highly public and emotive issue. 
The deepening of the domestic Jewish-Arab rift in light of the eruption o f  -tl 

second (EI-Aqsa) intifada in September 2000, in which, for the first time, Isra..� 

Arabs played a significant role, strengthened the general perception of l sraeli Je,� 
that national security still required demographic superiority and control of ti 
land (Bar-Tal and Teichman 2004; Evans 2006; Reches 2002). In June 2004, -c:l 

JNF chainnan Yehiel Leket wrote that w·hen Chaim Herzog publicly tore to shreds the Ll 
resolution equating Zionism with racism ·he surely never imagined that a generation later.., • 
lsracli court would be called on to debate the question of whether -one of Zionism's ceiL"'t:I 
organizations [the Je,vish Agency] was guilty of racism.' Akiva Eldar, 'Zionism on Tri a 
Ha 'aretz, January 3 1 , 2005. Elsewhere it was hailed as 'one of the most powerful and positi· 
decisions in decades! ACRJ executive director Vered Livne, 'The Right of an Israel i  A..r. 
Couple to Build their Home in Katzir,' at www.acri.org.il. 

1 3  After the ACRl submitted a second petition asking that the [LA be sanctioned "f 
ignoring the Court's ruling� the Ka'adans were finally granted the right to purchase a pl�-t: 
Katzir. 

14  At the time Karsik was being decided, another petition was pending before the Suprer. 

Court, one concerning the former residems of the village of Iqrit ,..,·bo wished to return to th� 
homes from which they had been forcibly evacuated during the War of Independence. On� 
the arguments that the petitioners ultimately raised as a direct result of the Karsik dec is. i• 
was that the new doctrine enunciated in Karsik entitled them to return to their land, g i ""-' 
that the land was no longer needed for security purposes. Facing this potential precedent 1 
Arab lsraelis to return to their land. Justice Domer. writing for the Court, rejected the cia.. i 1 
pointing lo Prime :\1inster Ariel Sharon's affidavit that a public need for the expropriated I �  
still existed. H.C. 840197. Sbeif v. Government of Israel, 57(4) P.O. 803. 
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Government of the day decided to apply the Absentees• Property Law of 1 950 to 

East Jerusalem, in order to confiscate thousands of dunarns of land from owners who 
lived in the West Bank.15 This law, original ly enacted after the War of Independence, 
had been dormant for several decades, and was now reactivated in an attempt to 
preserve the demographic status quo in Jerusalem. After the daily Ha 'aretz reported 
<>D this decision. wh icb was taken in secret and not published in the Official Gazette, 
1:he Attorney General ordered the Government to ce.ase applying the Absentees• 
.:Property Law to East Jerusalem properties owned by West Bankers.16 The Attorney 
<Teneral's intervention did not, however, address (let alone influence) the prevai ling 
l:Jeliefheld by many Israelis on both the left and the right that a strong Jewish majority 
in Jerusalem and the containment of Arab demographic expansion in the city were 
issues of fundamental national security. Yitzhak Herzog, member of the Labour 
Party and Minister of Construction and Housing in Ariel Sharon's Go,,emment of 
national unity stated in an interview that 'strengthening Jerusalem in a smart manner. 
'-"ithout damaging Israel's political standing; was one of the issues at the top of his 
agenda. This interview was conducted following the government decision to expand 
che Jewish settlement ofMa'ale Adumim in order to create a possible Link between 
this settlement located in the West Bank and East Jerusalem. Herzog opposed the 
plan, but strongly supported an expansion of Har Homa settlement. By February 
.2005, the fust stage of construction in Har Homa, comprising 2,400 apartments, had 
been completed. The second stage incJuded a further 2,000 apartments, while the 
"t:bird stage, as yet uncompleted, is to include 3,000 apartments. Herzog, a Zionist 
l eftist, explained that Har Homa 'differs from other, harmful plans.' 

Plans for the expansion of the Jewish presence in the Galilee and the Negev 
a..re also continuing. In 2003, the government launched a drive to establish 30 nev .. · 

settlements in attempt to increase the Jewjsh population of both regions by 20 

percent within five years. Economic incentives for Jews to move to the Galilee and 
the Negev center on tbe offer to lease land from the ILA at only 1 0  percent of the 
::r:t.arket value of such leases. This benefit has been offered only to discharge soldiers, 

-r1eaning that most Arabs are jnel jgible. 

While such policies may hinder the Supreme Court's ability to supervise land 
�.:x.propriation effectively, there are also grounds for cautious optimism. To begin 
il'\....- i th, the Supreme Court has made a number of controversial decisions that affect the 
.tatus of the Arab m inority in Israel. The Court has ruled, for instance, that principles 
,f equality must be respected in the allocation of resources to Arab commun ities, 
.�d that Arabs are en6tled to representation on the Israel Lands CounciL 17 Tbe Court 
.lso declared, in a 2004 decision which gained international attention, that sections 

1 5 One of the results of the intifada '\.vas that West Bank residents were barred entry to 
�rusalem for security reasons. 

1 6  The government decision was kept secret for almost six months until exposed by 
"t::7 'aretz. The newspaper ran editorials on the decision with titles such as 'Like Thieves in 
le Night, ' and 'Injustice and Stupidity in Jerusalem,' Ha'aretz January 2 L  2005; February 2, 
!:>05. 

1 7  H.C. 6924/98, AssociaTion for Civil Rights in Israel v. Government of Israel, 55(5) 
1:>. 15. 
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of the route of the security fence around Jerusalem were iJlegal because they did not 
properly balance the security needs of the state and the welfare of the Palestinian 
population.18 

There has also been open admission by government authorities of past and 
present discrimination against Arabs in land allocation, planning and construction, 
and an acknowledgement that discrimination needs to be abolished. The Report of the 
National Commission of inquiry to Examine the Clashes between the Security Forces 
and Israeli Citizens (State of Israel 2003) detailed various oppressive land policies 
that have been used against the Arab minority over the years, and which remain very 
much alive in the collective consciousness of Arab-Israelis. The Attorney General 
recently further weakened the discriminatory legal mechanisms of land allocation by 
applying the Ka 'adan ruling to JNF land. This despite the fact that the Court did not 
comment directly on the legality of the JNF practice of leasing land to Jews only.19 

Even so, it would naive to assume that such improvements can go very far, as 
long as the conflict continues at a high level of intensity. The future of Israel's land 
expropriation jurisprudence, like the future of human rights in Israel in general, is 
closely linked to the wider political situation. This is one area that the Supreme 
Court is powerless to affect 

18 H.C. 2056/04, Beit Sureik Village Council v. Government of Israel, 58(5) P.D. 807 
The security fence, also known as the separation barrier, is part electronic fence with barbed
wire and trenches on both sides, part concrete wall, 6 to 8 meters high. It was introduced to 
prevent the entry of suicide bombers crossing from the West Bank into Israel unobserved. The 
extent of Palestinian land expropriated for construction of the fence amounts to about 7,000 
acres, 0.5 percent of the territory of the West Bank. 

19 Yuval Yoaz and Amiram Bareket, • AG Mazuz Rules that 1NF Land Can be Sold to 
Arabs', Ha 'aretz, January 27, 2005. 
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