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Introduction

From its inauguration in 1948 to the present day, the Supreme Court of Israel has
intervened only once to block what has otherwise been the state’s unfettered hand
in expropriating private property. And even that unprecedented decision, handed
down in 1994, was reversed when the case was reheard.! How is one to explain
the reluctance of Israel’s Supreme Court to restrict the government's powers of
expropriation? Why did it take the Court close to 50 years to make this move, and
why did the Court, having finally taken this step, which in Israeli terms was quite
bold, subsequently reverse iwelf? This book, which addresses these and related
questions, is a historical study of the social, cultural and political undetpinnings of
Israel’s land expropriation law.

Throughout much of the country’s history, the Supreme Court’s treatment
of expropriation of private land has been characterized by extreme deference to
the executive branch. This judicial record is puzzling both because of the patent
inequity of some of Israel’s expropriation rules and because of the traditional role
of the Supreme Court as a protector of civil rights. Under Israeli law, the power to
expropriate land is conferred upon the state and upon local authorities through two
principal statutes: the Land (Acquisition for Public Purposes) Ordinance of 1943
(hereinafter the AQO) and the Planning and Building Law of 1965 (hereinafter the
Planning Law). The AO is part of the body of legislation inherited fiom the days
of the British rule in Palestine under the mandate Britain received from the League
of Nations (the precursor of the United Nations). The AO was an authoritarian and
profoundly undemocratic piece of legislation. To that extent, it was typical of its
era and of its colonial setting. What is more interesting is that it has never been
amended by the Israeli legislature and basically it still stands today as it did in 1943.
The AO does not define the public uses for which land may be expropriated, leaving
the definition of this term to the absolute discretion of the Minister of Finance. Nor
does it grant landowners the right to a hearing, or, for that matter, the right to know
the particular public use for which their land was taken. Needless to say, the AO
fails to protect landowners against abuses by the state of its expropriation powers.
There is no provision for restitution when the expropriating authority abandons the
public purpose or decides to transfer the land to private hands for development.
Furthermore, expropriations are valid even when no agreement has been reached
with the landowner on monetary compensation.

Unlike the AO, the Planning Law contains a list of statutory ‘public uses.’ It also
places certain other (narrow) restnictions on the freedom of the expropriating authority.
It requires, for instance, the existence of an approved planning scheme prior to the

1  H.C.5091/91, Musseibeh v. Minister of Finance, Takdin — Supreme Court Precedents
1994(3) 1765, F.H. 4466/94, Nusseibeh v. Minister of Finance, 49(4) P.D. 68, See discussion
in Chapter 8 below.
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issuance of an expropriation order. A most troubling feature of the Planning Law is the
no-compensation rule. The Planning Law allows local authorities to expropriate up to
40 per cent of a plot for a public purpose without paying compensation, provided the
purpose of the expropriation is one of the following: the construction or widening of
oads and recreation grounds or the building of educational, cultural, religious, health
and sport facilities. The AO also limits the right to compensation but to a lesser degree.
Under is terms, merely up to 25 per cent of a plot may be taken without compensation
and only for the purpose of construction or widening of roads or the building of
recreational facilities.

Despite this grim picture, the Supreme Court of Israel has historically failed to
protect the nghts of propexty owners affected by these laws. This failure is at odds with
the traditional role of the Supreme Court as a guarantor of civil rights. In the absence
of a wntten constitution, the Israeli judiciary has developed a system of judicial
protection of civil rights. Israel’s Supreme Court has held that fundamental rights such
as freedom of speech, occupation, religion, association, demonstration and movement
have the status of legal principles in Israeli law, and the state may not curtail such
rights without explicit statutory authonzation. Why then has the Court been unwilling
to restnct admiaistrafive excess in matters relating to land expropriation, when it has
had no difficulty intetvening to block executive branch actions that infringed upon
fundamental freedoms such as speech and association?

The point of departure of this study is that coutts in general, and supreme courts in
particular, tend not to challenge the state, its centers of power and i legal ideclogy.
The functioning of courts as institutions that support the hegemony of the state is a
well documented phenomenon. Marxist scholars on the one hand, and proponents of
critical legal studies on the other, are particularly rigorous in their attempts to prove and
substantiate the role of law and legal institutions in legitimizing dominant economic
and political interests (Hunt 1985; Stone 1985). Thus view is also accepted by political
scientists, who note that cowrts depend on public support, and that therefore they are
restricted in their ability (and willingness) to rule against prevailing public perceptions.
A systematic judicial challenge of national narratives or public opinion might be
regarded by the public as biased and political, and might therefore undermine public
trust 1n the court system (Barzilai 1999).

Yet judicial doctrines cannot be reduced in each particular case to hegemonic
unterests. Once a docBine is established, it gains autonomy and penetrates the judicial
process in ways that Transcend the particular ethnic/national/political context in which
it was originally formulated. The theoretical structure that underpins this study may
therefore be seen as one thatemphasiaes the autonomy of courts, inthesensethatjudicial
docsines have a life of their own once they have been formulated. Such was the case
with cespect to the effect of the legal practice of Arab land expropriation on the Israeli
Supreme Coutt’s overall approach of self-restraint in land expropriation cases. On the
one hand, the Court’s refusal to interfere when the state made use of its expropriation
powers against the Arab minornty reflects the Court’s acceptance of the dominant
ideology of Jewish rule in Israel. The Zionist ideology of public landownership, the
pro-Jewish immigration policy and the goal of expanding Jewish settlement of the
entire national temtory are all manifestations of the Jewish character of the state, and
as such they reflect the interests of the majority of the country’s citizens. On the other
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hand, as this study will show, the end result of the doctrine of judicial non-intervention
was that both Jews and Arabs paid the price of judicial self-restraint. Being committed
to upholding its professional image as unbiased and impaitial institution, the Supreme
Court employed the same judicial approach to Arabs and to Jews. The logic of judicial
autonomy lends thus fiuther legitumacy to the state’s interests in expropriating Arab
land, but at the same time it had an unintentional result of affecting the status of Jewish
landowners as weli.

In 1972, Prof. Yitzhak Klinghoffer, a former Dean of the Faculty of Law at the
Hebtew University of Jerusalem, published a Note on two Supreme Court cases
dealing with the legality of post-expropriation changes to the designated public use
for which the land was expropriated. In both cases discussed in the Note, the Court
upheld the authority’s right to change the intended public use after the land was taken.
Prof. Klinghoffer criticized the decisions, but his abstract analysis ignored the all-
too-real possibility that the political reality of Jewish-Arab relations and social and
economic pressures may have affected both the political-administrative decisions to
expropriate the land and the judicial decisions to let these expropriations stand. Instead,
his analysis concentrated exclusively on the decisions’ internal legal concepts, on
statutory language and on the relevant legal categories. In his Note, Prof. Klinghoffer
called for legislative reform that would protect landowners againstreroactive changes
to the designated public use of their land, and he formulated what he believed was the
correct solution to the legal problem (namely, legislative reform) in light of his study of
the comparable stalutory arrangements in France, Italy and Belgium. This formulation
was made without pausing to consider whether the example of these countries was
relevant to the Israeli situation, or whether the political, cultural, social, historical and
economic conditions of these countries, not to mention their legal traditions, might not
have played a determinant role in fashioning the legal solutions that were ultimately
arrived at(Klinghoffer 1972).

Prof. Klinghoffer was not alone in this narrow theoretical approach. Virtually all
studies written prior to the early 1990s that addressed the case law of land expropriation
had little to say abaut Israeli politics, history or society, and focused exclusively on a
linguistic and conceptual analysis of the relevant statutes and decisions (for example,
Shelach 1980). In fact, it can generally be said that until the late 1980s, the prevalent
approach of Israeli legal scholarship overall was excessively formalistic. Preponderant
importance was attributed to rules and concepts, and judicial outcomes were believed
to be to a large extent the product of formal rules.?

In the 1990s, legal formalism as a dominant academic paradigm in Israeli legal
scholarship began to wane, replaced by a growing perception of the law as a product
of social forces rather than as an isolated and insulated system. Prominent examples
of this approach in the context of land expropriation scholarship are the writings of the
political geographer Prof. Oren Yiftachel and the legal scholar Dr. Alexandre Kedar.
Prof Yiftachel has developed and used the theoretical concept of ‘ethnocratic settler

2 The dominance of formalism within the Istaeli legal community may be attributed
in part to the fact that the majority of the legal scholars up untit the mid-1960s gained their
general education and legal waining in Continental Europe (Salzberger and Oz-Salzberger
2000).
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society’ to explain the creation and maintenance of Istael’s land regime. According
to Yiftachel, the model of settling ethnocracy—a settler society in which the ‘ethnos’
(community of origins) enjoys clear legal and inswtutional prominence over the
‘demos’ (residential community of a given territory) assists in understanding the power
relations within Israeli society. Ethnicity, rather than citizenship, constitutes the main
criterion for distributing land and other resources of power.* Yiftachel pursued his
empirical studies mainly on the landed power relations between Jews and Arabs in the
Galilee. He showed how Israeli policies in the Galilee, including land expropriations
from Arabs, Jewish settlement programs, manipulation of administrative boundaries
and imposition of planning boundaries, have wotked to control the spatial expansion
of Arab villages and maintin the status of Arabs as an oppressed ethnic minority (for
example, Yiftachel 1992, Yiftachel 1997). Dr. Kedar joined Prof. Yiftachel in adopting
the model of ethnocratic society to explain the landed power relations between Jews
and Arabs in Israel. His focus, however, was on the role of law in creating and enabling
the Isracli ethnocratic land regime. Kedar wrote extensively on the various ways by
which Israeli law interfered and legitimized the interference with Arab landholdings
after the creation of Israel in 1948 (Forman and Kedar 2004; Kedar 2001; Yifatchel
and Kedar 2000; see also Shamir 1996). According to both Kedar and Yiftachel, the
Israeli judiciaty should not be regarded as merely an objective body implementing the
law as written. Rather, the Supreme Court’s record in land expropriation cases that
involved Palestinian-Atabs should be 1ead as a project for legitimizing the oppressive
legal order and the practice. The Court, they argued, acted in concert with the state and
other Zionist quasi-governmental bodies to reduce the extent of Arab land ownership.*
The writings of Kedar and Yiftachel join the wide-ranging academic debate that is
currently saking place on various legal techniques that the state has used to discriminate
against Arab citizens and on the suppoit that these discriminatory actions has received
in the courts (for example, Saban 2004; Kimmerling 2002; Kretzmer 1990).

The present study differs from such studies in that its primary focus is not on the
expropriation of Arab land. This study examines the national ideologies and. political,
social and economic realities that constitute the real-world context in which the Supreme
Court’s decisions on property rights have been taken. A major point that | wish to
emphasize is that, in the Israeli context, land expropriations from Atabs and from Jews
are not separate issues. There can, of coutse, be no doubt that the scope and frequency
with which Arab land rights have been violated in Israel make such violations of Jewish
propeity rights appear paltty by comparison. However, by broadening the perspective
and looking at the overall record of the Supreme Court in land expropriation cases,
this study uncovers a long-ignored fact: that the Supreme Court’s considerable self-
resvant, which allowed the state wide discretion to abrogate the property rights of
Arab landowvers, had not only its intended effect on land ownership in the Arab sector,

3 Acconding to Prof. Yiftachel, the supremacy of ethnicity over citizenship characterizes
not metely Jewish-Arab relasions within Israeli society but also the social division within the
Jewish Israeli society between immigrants fom €astem European and from Middle Eastern
countries (Yiftachel 1998a).

4  For criticism of Yiftachel and Kedar’s arguments regarding the role of the courts in
legitimizing Zioaist intevests in land control see (Sandberg 2000).
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but also an unintended parallel effect on the legal treatment of private land ownership
and land expropriation in the Jewish sector. It is ironic that the vanous mechanisms
formulated by the Jewish majority to contain and suppress the land rights of the Arab
minority n Israel--the tenure system of public landownership, and the presesvation
of the Mandatory tand expropriation legislation--uitimately affected the rights of
individuals who were themselves members of that same national majority.

Organization of the Study

Chapter 1 introduces the statutory scheme of land expropriation in Israel as well as
the tenure system of public ownership. The law and the practice of land expropriation
can only be fully understood against the background of Israel’s tenure system, a
unique phenomenon under which more than 90 per cent of the national territory
is owned by the state. The discussion outlines the histoty of Israel’s tenure system
of public land ownership and explains why, despite the institution of public and
national land ownership, expropriation powers are still of great significance in the
process of urban development in Israel.

Chapter 2 focuses on the Israeli case law of land expropriation in the pre-
constitutional era, from independence to the early 1990s. During this period, the
concept of judicial review of legislative acts was not a recognizad legal principle.
Even so, and despite the fact that Israel lacked a constitution (and therefore also lacked
constitutionally grounded guarantees of civil rights), the Supreme Court succeeded
in establishing the protection of civil liberties. From the comparison of the Court’s
decisions in cases conceming infiingements of non-property rights to its rulings in
land exproprnation cases, a clear double standard emerges. Although land expropriation
is the most blatant violation of property rights, the Court failed to limit the state’s
powers of expropriation in any meaningful way, and its inaction amounted to a stamp
of approval for expropriation orders. The Court’s record in land expropriation cases
cannot be attributable to an overall judicial philosophy of deference. Rather it should
be viewed as influenced by the unique status of land ownership rights in Israeli legal
culture and by the Israeli sociopolitical reality.

Three aspec® of the cultural, social and political Istaeli context will be described
and analyzed as considerations that may account for the Supreme Court’s hands-
oft approach in limiting the state’s powers of expropriation. Chapter 3 examines
the historical background of the disfavored status of private landownership in Israeli
legal culture. Israel’s existing land tenure system under which more than 90 per cent
of the national territory is publicly owned is the result of a continuation of the pre-
state ideology that favored public land ownership over private property as a stiategy of’
nation-building. This ideology was implemented in the pre-stwate period by the Jewish
National Fund, which remained a living institution after independence. l.ooking at the
activities of the Jewish National Fund that made public land ownership a key symbol of
the new Hebrew culture, the chapter examines the impact of the marginalized status
of private property in Israeli legal culture on the jurisprudence of land expropriation.

Chapter 4 places the jurisprudence of land expropriation within the context of
Israel’s immigration policy and the various methods that were adopted at different
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tumes to resolve the country’s chronic housing shortage. The discussion shows
how the twin goals of mainsining a Jewish majority in the countty as a whole and
establishing a Jewish majority in all regions of the country have shaped the way Israeli
society thinks about the desirable and efficient use of land, and how this in tum has
shaped the meaning of ‘public purpose’ in the context of expropnation.

Chapters 5 and 6 offer an additional insight into the considerations that may have
influenced the reluctance of the Supreme Court to interfere in expropriations. Chapter
5 focuses on the special smtutory framework that was created in the 1950s to legalize
the transfer of land from Arab ownership to collective Jewish ownership (that is, to the
state) and on the pattemns of Supreme Court adjudication conceming application of the
special expropriation laws.

Chapter 6 shows how the special statutory framework that was enacted to facilitate
expropriation from Arabs, and the Court’s doctrines that were developed in this context,
affected the judicial interpretation of AO. This effect has been long-lasting, and yet it
is often overlooked. The legal practice pursuant to which land was expropriated from
Arabs in the 1950s became the legal norm of land expropriation in [stael in general,
not only from Arabs, but from Jews as well, and not only in the 1950s, but for many
decades to come. [n order to mainmin it professional image as natural and unbiased,
the Court had to decline to interfere with expropriations in the Jewish sector as it did
with regard to the Arab sector. Other explanations focus on the general philosophy
of legal formalism, the uncertain status of the Court and the confusion between the
general and special regimes of expropriation.

With these four chapters offering explanations for the patterns ofland expropriation
adjudication in the 1950s, Chapter 7 moves to the post-1967 period, which witnessed
an expansion of Israel’s expropriation and settlement policy to the Occupied Territories
and East Jerusalem. The chapter discusses the influence of the ongoing occupation
of the Territones on the practices of expropnation in East Jerusalem and the Galilee.
Despite the separation of the West Bank from [srael and from Jerusalem, the ongoing
occupation has strengthened the domestic secunty discourse that advocates expansion
of Jewish presence in predominantly Arab areas such the Galilee and East Jerusalem.
This linkage between land, demogiaphy and domestic security led the Court to remin
its traditional deferential approach in a period otherwise marked by increased judicial
acMvism.

In 1992, the Israeli legislature enacted two Basic Laws that had the consequence
of opening the door for judicial review. One of these two Basic Laws, Basic Law:
Huwmnan Dignity and Liberty, states that ownership of private property is a guaranteed
right. Chapter 8 assesses the impact of what is often referred to as the constitutional
revolution on Israel’s land expropriation jurisprudence. The chapter addresses the
puzzle of why the Court did not revolutionize its approach to expropriation powers
despite the formal enactivent of constitutional protection to private property.

The final chapter focuses on two decisions that the Supreme Court delivered in
2001, in which it narrowed the scope of some of the troubling provisions of Israeli
expropeiation law. While these developments strengthen the status of landowners, it is
yet to be seen whether the Supreme Court will continue in this new trend. As this study
demonstrates, the history of Israel’s land expropriation jurisprudence has always been
closely linked to the political, social and cultural realities in which the Supreme Court
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acts. These realities, which the Court to a large extent is powerless to affect, are likely
to continue to be of great significance in the flture, as well.



Chapter 1

The Statutory Framework of
Expropriation and the Land
Tenure Regime

This chapter introduces the reader to the legal ftamework of land expropriation in
Israel, as well as the context of public land ownership within which the powers of
expropriation operate. The discussion clarifies the nature of expropriation powers
andreviews the statutory scheme that governs their exercise in the pre-constitutional
era (1948-92). Four elements of the legal doctrine are addressed in this regard: (1)
the broad definition of public purpose; (2) the absence of a right to a public hearing;
(3) the absence of protection from unwarranted expropriations; and (4) the no-
compensation 1ule.

The law and the practice of land expropriation can only be fully understood
against the background of Israel’s tenure system, a unique phenomenon under
which more than 90 percent of the country’s territory is nationally owned. Situating
the law of expropriation in the context of Israel’s tenure system of public land, I
briefly outline the history of Israel’s tenure system of public land ownership. I then
explain why, despite public land ownership, expropriation powers are still of great
significance in the process of urban development in Israel.

The Nature of Expropriation Powers

The Hebrew term hafka’ah (‘expropriation’) does not convey the element of
compulsion which is present in the English term ‘compulsory purchase’ (Davies
1994, 22-6). Neither the Hebrew term nor the English one indicate that historically
the land taking was carried out by the Crown or the State, exercising one of its
prerogative powers of sovereignty. This aspect of expropriation is reflected m the
American expression ‘eminent domain’(Nichols 1997, §1.12). Yet despite differences
in vocabulary, each of these terms may be used to describe an acquisition of property
rights pursuant to statutory powers and without the consent of the owners of those
rights.!

In the Isiaeli context of land-use planning, expropriation powers should be
distinguished from other means of acquiring land for public services. Expropriation

1 Canada, like Israel, uses the term ‘expropriation’ rather than ‘compulsory purchase’.
The term ‘expropriation’ is also used in South Afnca (Todd 1992, 19-20; Van der walt
1997).
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powers are somewhat different from what is termed in the jargon of real estate
developers ‘development exactions.” Development exactions, known also as
‘development agreements,’ are a relatively new concept in Israel, borrowed from the
context of urban and suburban planning in the United States, United Kingdom and
other Western countries. In the United States, the term *development exactions’ isused
to refer to a broad variety of concessions—most commonly, a range of requirements
for land dedications and provision of public services—that local governments may
impose on property owners as a condition for granting permits for the construction
of individual buildings or subdivisions. Unlike land expropriation, a development
exaction is triggered by the property owner’s desire to alter the designated use of
their land: the property owner wishes to make a profit from their property and, in
exchange for the necessary permits, is required by the relevant authority to contribute
to the community at large by providing infrastructures and community services such
as roads, schools, clinics and recreational facilities that will serve others, as well.
Expropriation powers, on the other hand, contain an element of compulsion; they
may be exercised whether or not the owner wishes to develop their land ( Alterman
and Kayden 1988; Alterman 1990; Lewinsohn-Zamir 1994).

Expropriation powers also differ from another tool available to the authorities,
namely land readjustment, popularly known in Israel as ‘reparcellation.” Land
readjustment allows local governments to re-subdivide large tracts of land and, in
the process, to dedicate particular portions of such land for public purposes that
are related to urban development (Doeblele 1982; Schnidman 1988). Like land
expropriation, land readjustment may be undertaken without the owner’s consent.
However, unlike expropriation, land readjustment is a planning method that ensures
that the costs and benefiss of a new project are distributed equitably among all
affected propeity owners. Under Israeli law, when land is readjusted, the authorities
are required to ensure, to the extent possible, that with respect to each owner, the
ratio of the value of that owner’s new lot relative to the total value of all new lots,
is the same as the ratio of the value of the owner’s original lot relative to the total
value of all original lots. If proportionality cannot be maintained, the equitability of
the readjustment is attained through adjustment payments among the owners, which
serve to level out relative gains and losses resulting ftom the otherwise unequal
economic impact of the reparcellation. But such safeguards do not exist in the
context of land expropriation.?

The Statutory Scheme

Under Israeli law, the only lawful basis for exercising the power of expropriation is an
express authodzation conferred by the legislature. And although authorization can be
found in a number of Israeli laws (Kamar 2001, 35-85), the two laws that are central

2 The tool of land readjustiment is used extensively in Israel. In the coastal plain, for
example, where high pressures of urbanization are experienced, authorities cannot rely on the
historical subdivision of the land to address modern standards of land development. Hence,
to execute wban projects in such areas, authorities often consolidate land holdings and then
re-subdivide the lands according to the needs of the planned project (Alsetman 1990, 71-4).
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to the practice of land expropriation in Isiael are the Land (Acquisition for Public
Purposes) Ordinance of 1943 (hereinafter the AO),? and the Planning and Building
Law of 1965 (hereunafter the Planning Law).*

The AO stands as the general enabling statute for land expropriation. It contains
the power to ke land for public putposes and provides a standard procedure for
expropriation and for assessment of compensation. The AO was introduced under
the British Mandate in Palestine, which lasted from 1919 until 1948 (Goadby and
Doukhaa 1935, 316-31). Upon independence in 1948, it became part of Israeli law,
together with numerous other items of Mandatory legislation.’ Interestingly, the
AO has survived to this day intact, despite the general tendency in Israeli law to
replace Mandatory legislation with native Israeli laws. During the British rule, the
acquiring authority pursuant to the AO was the High Commissioner for Palestine.
After independence, the powers of the High Commissioner were transferred to the
Minister of Finance.

Unlike the general enabling provision of the AQ, the Planning Law establishes
the power of expropriation in the specific context of land use planning. The Planning
Law confers thepower of expropriation on local planning commissions. These entities
stand at the lowest tier of Israel’s land-use planning system. The law authorizes
them to take land for purposes deemed necessary for public use. Procedurally, the
Planning Law adopts the rules found in the AO governing the matters of issuance of
notices and power to take possession, as well as assessment of compensation. Yet
there are differences in the principles of construction between the two laws that are
of importance for understending the practice of land expropriation in Israel.

One such distinction concerus the authority on whom expropriation powers are
conferred. The AO confers the power of expropriation on the Minister of Finance,
which suggests that the power is meant tobe used for projects initiated by the central
govemment, such as new towns and large-scale neighborhoods. The Planning Law,
on the other hand, authorizes local planning commissions to issue expropriation
orders. Local planning commissions are the main decision-making bodies for day-
today local planning. In the majority of cases, they are composed solely of elected
members of local councils.® The composition of local planning commissions and the

3 Palestine Gazene, Supp., No. 1 at 44 (1943).

4 19LSI. 330(1965).

5 The AO was absorbed into Israeli law by vinue of Secton 11 of the Law and
Administration Ovdicance of 1948.

6 Istael's land use planning agencies are organized in a pyiamid three-lier structure: At
the top is the National Board for Planning and Building; below it are six District Planning and
Building Commissions and at the lowest level there are more than 100 Local Planning and
Building Commissions. Paralle] to the hievarchy of agencies there is also a hieraichy of plans.
At the top there are the national outline schemes, whicb may apply either to the country as a
whole or to past of it. Below it are the district outline schemes, which cover entire districs, and
are mtended, in each case, to set out in sufficient detail the requirements for the implementation
of the national scheme. At the lowest level are local outline plans and detailed plans issued by
local planning commissions. Any new housing constuction, whether piivate or public, must
be anchored in a local outline or in a detailed plan. Local planning cornmissioas mainsain
direct control over the use of land. They may grant development rights, provide legally binding
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scope of their responsibility suggest that expropriation powers under the Planning
Law, unlike the AQ, are meant to be used for local community purposes such as roads,
schools, libraries, recreation facilities and so on.”

Another distinction in the stiucture of the two laws relates to whether or not there
1s a requirement that expropriation powers be exercised by reference to an approved
planningscheme.The AO does notrequire aconnection betweenthe act of expropriation
and the planning process. it allows the taking of land for public use irrespective of
whether the public use designation has been approved by planning authorities. The
Planning Law, on the other hand, authorizes expropriation only if the land has been
designated for public use in an approved local planning scheme (Alterman 1985).
The Planning Law’s requirement that a planning scheme be approved in advance
is a major factor influencing the typical circumstances for applying each of the two
statutory sources.

Israel has a relatively centralized land-use planning system that establishes a
multi-layered approval process (Alterman 200 1). Major decisions of local planning
bodies, including decisions to expropriate land, require the approval of one of the six
district planning commissions. The statutory structure of centralized supervision over
local-level planning decisions, combined with the right of the public to challenge
new planning schemes, makes for an extremely slow approval process. Seven to
ten years is considered a normal timeframe for receiving approval for a proposed
planning scheme. The requirement that the planning process be completed before
an expropriating order may be issued has resulted in the Planning Law being used
primarily for local development. Often, the local planning commission that is in
chaige of the planning process and responsible for the expropriation decision will
relax zoning restrictions on the landowner’s unexpropriated land in order to ease the
economic impact of the expropriation. The AO, on the other hand, provides a time-
saving route for land expropriation. It allows the Ministry of Finance to bypass the
lengthy bureaucratic process of planning, and to expropriate land before completion
of the multi-layered approval process. This feature of the AO makes it a preferable
course of action from the viewpoint of state authorities. However, since the mid-
1980s, as a result of growing public criticism of the draconian character of the AO,
this statute has been saved for ‘special’ circumstances. The AO is typically used
when the govemment decides to speed up the process of large-scale residential
development for political reasons. Expropriations for traditional public purposes

directives on land use, including such matters as construction percentages, height, design
guidelines and environmental mitigation. Readers familiar with the American system might
view local outline plans as a cvoss between comprehensive plans and zoning regulati'ons, and
detailed plaas as a cvoss between subdivisionregulation and on-site plans. Readers familiar with
the British system might view Istaeli local outline plans as similar to the pre- 1947 Britisb Local
Schemes (Alenman and Hill 1986, 131-7).

7 This distinction might be seen as a matter of formality since Section 22 of the AQ
authorizes the Minister of Finance to delegate their power of expropriation to a municipal
corporation, local council or other focal authority. The section thus permits local bodies to
make use of the AQ. In practice, however, authorities of the local government do not approach
the Munuster of Finance for delegation of powers. Development on the local level is exercised
usually through the powers of expropriation established in the Planning Law.
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(such as recreation facilities, school sites, and so on) are executed under the Planning
Law even though this route is more cumbersome.

In addition to the aforementioned differences between the two statues, the AQ
and the Planning Law also diverge with respectto key elements of the legal doctrine.
These refer to the public use definition; the right to a hearing; protection from
unwarranted expropriations; and the right to compensation.

Legal Principles of Expropriation

Definition of Public Purpose

Exercise of expropriation powers is sub ject to the condition that the taking of private
rights in land must be for a ‘public purpose.’ In some of the laws that confer specific
powers of expropriation, the public purpose is defined by the legislature and appears
in the text of the statute iself. However, this is not the case with the AO. The product
of a Mandatory govermment that operated under conditions of war, the AO vested
in the executive wide discretionary powers. In the original language of the AO, the
High Commissioner for Palestine was empowered to decide that any project of a
public nature could be considered ‘public use’ for purposes ofiand expropriation. In
1946, the ‘public nature’restriction was removed from the law because of the Britvsh
govemment’s desire to prevent legal challenges to land expropriation after public
investment had already been made. An Amendment to Section 2, dating from 1946
and still in force today, states that ‘public purpose’ means ‘[a]ny purpose certified by
the Minister of Finance to be a public putpose.’

A narrower definition of the phrase ‘public purpose’ appears in the Planning
Law. Section 188 of the Planning Law provides a list of public purposes that may
be used to justify the use of expropriation powers. These include the construction
of roads, airports, playgrounds, utility mains and other civil infraswucture projects.
A comparison between the AO and the Planning Law with respect to the definition
of public purpose reveals that the former grants greater leeway for exercise of
expropriation powers. The AO allows the Minister of Finance to exercise the power
of expropriation in cases where the common-sense meaning of ‘public purpose’
would not normally allow the taking of private property. Furthermore, as witl
be discussed in greater detail in Chapter 2, judicial review over the Minister of
Finance’s determinations as to what satisfied the public use requirement has been
characterized by a considerable degree of deference. Beginning in the early 1950s
and throughout the pre-constitutional era, Israel’s Supreme Court held that ‘it is not
within our authority to examine the legitimacy of the Minister’s definition of public
use ..."® Hence, expropriations aimed at building residential housing and commercial

8 H.C. 180/52, Dor v. Minister of Finance, 6 P.D. 908, at 910. One may argue that the
deference of Israel’s Supreme Coust in reviewing the public use definition is not exceptional
from a comparative perspective. Both English and American courts have traditionally applied
a deferental approach when considering the issue of what constitutes a lawful public use. For
American law see Berman v. Parker, 348 U.S. 26 (1954); Poletown Neighborhood Council
v. City of Detroit, 304 N.W. 2d 455 (Mich. 1981); Hawaii Housing Authority v. Midkiff, 467
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facilities and enabling the operation of a textile factory were upheld by the Court
as falling within the flexible definition of AQ.° Resorting to the AO thus bears an
advantage from the state’s point of view, as it effectively prevenss successful legal
challenges to any governmental determination of public puipose. Another feature
of the AO which unjustifiably handicaps property owners who wish to challenge
an expropriation decision is the lack of an established and legally grounded hearing

process.
A Right 10 a Hearing

In a landmark case handed down in the late 1950s, the Supreme Court of Israel,
relying on English common law, held that administrative bodies acting as quasi-
judicial bodies must ‘hear the other side.’ It is a basic principle of natural justice, the
Court explained, that an adversely affected party must be given the right to try ‘to
avert the evil decree’ before it occurs. As a general rule, an administrative body shall
not be allowed ‘[t]o attack the citizen in his person, property, occupation, status and
the like, unless he is given a reasonable opportunity to be heard in his own defense
against the contemplated act.’

The right to a hearing which was established as a basic principle of Israeli
administrative law is missing from the AO. Although the act of land expropriation
violates the basic right of the individual to own private property, the AO does not
grant the property owner the right to oppose the expropriation order before it is
issued.'® The absence of a hearings process in the context of land expropriation is

U.S. 229 (1984) and recently Kelo v. City of New London, 545 U.S. 469 (2005). Yet there
is an imporwant difference between the Israeli legal context and its American and English
counterparts. In American law, as in English law, it is common for the authorizing statute
to define the public purpose for which land may be expropriated. In English law, some of
the authorizing statutes identify a specific public purpose and in others the public putpose is
indicated in general terms (Davies 1994, 38-41). The same applies to American law, where
smate legislatures indicate the public purposes for which expropriation may be exercised.
Accordingly, in such circumstances judicial review of the appropriateness of the project
1s open to the chaige of ‘legislating from the bench’. In Israeli law, on the other hand, the
position of the Court cannot be atuibuted to deference to the legislature, because the AO fails
to provide even inirnal guidelines as to the purposes for which land may be taken. Hence, as
a matter of policy, the highly centralized power of the Minister of Finance arguably requ irs
even closer scrutiny than it otherwise would.

9  See for example, H.C. 342/69, Azaryahu v. Minister of Finance, 24(1) 225; H.C.
147774, Spolansky v. Ministero f Finance, 29(1) P.D. 421; H.C. 114/77, Schwartz v. Minster of
Finance, 31(2) P.D. 800.

10 Iiscaeli law, like English common law, distinguishes between administrative actions
of legislative and of executive chasacter. The Minister’s definition of public use is considered
an administrabve act of legislative character wheveas the decision to expropriate a particular
plot coastitutes an executive act. The ditinction has implications, far example, with respect
to the right to a beading. While an administative action of legislative character does not entitle
the adversely affected party to a 1ight to a heanag, executive actions (and particularly those of
a judicial character) may include such an obligation. However, both types of administrative
powers are subject to judicial review.
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particularly disturbing in light of the practice that was common until the mid-1980s
of not specifying in the notice of expropriation what kind of public use the land
was intended for. According to the interpretation that the Supreme Court developed
concerning the AO, a notice of expropriation may state in general terms that the land
is required for ‘public use,” without providing fiuther details. Since property owners
do not have a legal right to be heard before the expropriatton order is confirmed,
in practice they are often unaware of the purpose for which their land has been
taken until they bring their case to court. At that stage, however, the likelihood of
a successful challenge to the public use designation will have been considerably
reduced.

A significant improvement in the procedure of expropriation occurred in 1986
when the Attorney General issued new guidelines, recommending that the Minister
of Finance specify in detail in the notice of expropriation the public purpose for
which the land was being taken, and grant affected owners the right to a bearing."
The guidelines suggested that a sub-committee of the Ministry of Finance be in
chaige of the hearing, and that in cases of public emergency, when aright to hearing
cannot be granted in advance, the committee should allow the hearing to take place
as soon as possible after the land has been taken. Today, a committee composed
of representatives of the central government and local authorities hears objections
from affected property owners upon the issuance of an expropriation notice under
theAO.

With regard to the Planning Law, theright to a hearing is pait of the procedure for
approval of a local outline or detailed plan. For any expropriation decision exercised
under the Planning Law, the actual expropriation may occur only after the land bas
been designated for a public use in an approved plan. One of the requirements for
the appioval of an outline plan is that interested parties must have an opportunity to
object to the proposed plan or to changes in a plan. Ob jections to proposed changes
(including designation of land for expropriation) are heard before a district planning
commission in charge of the district in which the land is located.*?

Absence of Protection Against Umwarranied Expropriations

An additional area in which the law establishes inappropriate practices concerns
limitation of expropriations to cases of strict necessity. Israel’s expropriation laws
do not fully protect property owners against unnecessary expropriations. Sometimes
the private property owner clasms that they are able and willing to execute the public
use themselves, thus obviating the need for the authority to expropriate the land in
order to achieve the desired public purpose. This could be the case, for instance, in
expropnahons under the AO where the designated purpose of the expropriation is

11 Issuance of the guidelines followed the decision of Israel’s Supreme Court in H.C.
307/82, Lubianker v. Minister of Finance, 37(2) P.D. 141. In that case, the Court severely
criticized the practice of not specifying the public purpose for which the land was taken and
of denying the owner aright to bring her claims before the expropriating authority.

12 District planning comsnissions are composed mainly of representatives of central
government offices —ib effect almost all the ministries relevant to plasning.
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the constiuction of a residential neighborhood, a commercial center or other uses
that lend themselves to private development. Yet neither the AO nor the Planning
Law recognizes the right of a landowner to object to the expropriation on the basis of
their ability to implement the proposed public use. Lack of protection also marks the
instances of changes in the public use designation and delays in the implementation
of the public use.

The AO is silent on whether the forrner owner may reacquire the land if its
public use designation has changed. In the limited number of cases of this nature
that reached the Supreme Court in the pre-constitutional era, the Court alluded to
the injustice that was caused to the owners as a result of the change in the proposed
use from a public to a private one, but nevertheless refrained from granting the
owners the right to reclaim the land. As it turns out, this is a relevant issue in the
Israeli setting for the following reason. Since the AO allows the use of expropriation
powers independently from the planning process, land is often designated for a public
purpose in the expropriation order, but subsequently the public use designation is not
always fully implemented due to inconsistency with land use regulations. These were
the circumswances in Ge ‘uiat Hakrach Ltd. v. Minister of Finance . The petitioners’
land was expropriated with compensation for the purpose of constructing a road
and building facilities for an army base. It tumed out that the road was narrower
than intended and the property owners appealed to get back the unused land. Their
petition to the High Court of Justice was dismissed on the ground that the AO does
not explicitly grant propetty owners a right to reclaim unused expropriated land.

If Ge’ulat Hakrach had involved expropriation pursuant to the Planning Law,
the legal status of the property owners might have been better. According to Section
196(a) of the Planning Law, when land has been taken without compensation and
1% use changed to a designation for which it could not be expropriated, the local
planning authority must compensate the property owners or, alternatively, return the
land to them. Section 195(b) of the Planning Law prescribes that when a public use
designation of land taken with compensation has been changed, the property owners
have a right to repurchase the land for a sum no higher than the compensation paid,
before the authority sells, rents out or otherwise transfers the land. {t is worth noting
that the protection of the Planning Law does not always apply in practice. Prof.
Rachelle Alterman, a prominent Israeli scholar in the field of land-use and planning,
mentions that many local govermments have adopted the habit of indicating the land-
use purpose in vague or general terms such as ‘public building’ or ‘public use.
The result is that at the time the plan is approved, the property owner may not be
able to tell whether the public use designation has been changed, or even whether
the ‘public use’ is one that is allowed far taking without compensation. Moreover,
local planning authorities often require property owners who are interested in the
benefits of an outline or detailed plan to sign a release form which waives their
right to claim compensation upon changes in land use designation. This habit, which
prevails mostly in laige cities such as Haifa and Tel-Aviv, has not yet been reviewed
by the courts (Alterman 1990).

13 H.C. 22472, Ge'ulat Hakrach Ltd. v. Minister of Finance, 26(2) P.D. 155.
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The failure to protect property owners from unwarranted expropriations is evident
also 1n the statutory regime governing the questton of delays in implementing the
designated public use. The Planning Law and the AO do not indicate whether an
unreasonably long delay in implementing the public purpose should be considered
a de facto abandonment of the public use designation. Delays in implementing
the designated public use are the norm in the Israeli landscape of expropriation.
Sometimes the delay is a consequence of the division of responsibility between local
and central government as to the supply of public services. Until the 1980s, local
authorities were responsible for obtaining the land for public services of a local
character such as schools, hospitals or museums, whereas the central government
was only in charge of financing such projects. 1t was not uncommon for the central
govermnment to refuse or to delay its decision to participate in a given project, thus
halting its execution. In other cases, delays in implementation are due to the local
authority’s own behavior. Since land can be taken without compensation, local
authorities may take land even if they do not have resources for implementing the
intended public services.

Two situations can be distinguished in this regard. The first is whenthe decision
to expropriate has been implemented, while the designated public use has not yet
been put into effect. Although the property owner has received compensation, the
delay casts doubt on the necessity of the public undertaking. The other situation is
when the decision to expropriate has not yet been implemented, but the land has
been designated for public use in an outline plan. Here the property owners find
themselves in a quandary. On the one hand, they are not entitled to compensation,
since the AO provides that compensation will be paid only upon the actual transfer
of titte to the land. On the other hand, they have to pay propeity taxes, since from
a legal point of view they are still the owner of the (soon-to-be-expiopriated) land.
Needless to say, land that has been designated for public use rarely finds buyers on
the market, and the property owners thus are saddled with a virtually worthless,
unmarketable property with respect to which they nonetheless continue to pays high
taxes, sometimes for a decade or more.

As stated, delays in completion of the expropriation process or realization of the
public utility occuroften in the Israeli context. * Nonetheless, in the pre-constitutional
era, the Supreme Court only once ordered setting aside an expropriation order for this
reason. In the 1988 case of Amitai v. District Planning and Building Commission,
Central Region, land was designated for expropriation in its entirety, but for 26 years
the authority did not take possession of the land, thus leaving the property owner
without compensation and with an obligation to pay property taxes. Responding to
the petition, the local planning authority was unable to enunciate, even after this long
delay, what the intended public use of the land was and what the timeframe for its
execution was. Given these circumstances, the Supreme Court held that the extended

14 See for example, H.C. 75/57, Kaimas v. Local City Building and Planning Commission
Td Aviv-Jaffa, 11 PD. 1601, H.C. 67179, Shmuelson v. State of Israel, 34(1) P.D. 281 and also
the discussion in Chapter 7 below.
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delay amounted to de facto abandonment of the expropriation, and therefore the
local authority could not continue with its original plan to expropriate the land.?

The discussion so far has emphasized the absence of statutory barriers to the
powers of expropriation. Another issue that affects the legality of the expropriation
is the right of the owner to compensation. As will be detailed below, in this
regard, Israel’s expropriation laws establish a most troubling principle of partial
compensation.

The Compensation Regime

The No-Compensation Rule

[t is a well-established principle of all Western legal cultures that government action
thattransfers possession of private property from a citizen to the state or that has the
effect of depriving the owner of possession of their property entitles the owner to
compensation. Various considerations support a requirement of filll compensation
for land expropriation. Faimess and justice suggest that a person should not be
forced to give up property rights beyond their fair share of the costs of government
based on planning considerations.'* The choice of a certain individual to bear the
loss or enjoy the benefit has no connection to their identity, but is deterrnined by
planning considerations such as the suitability of the land for the use needed by
the public. As a result, denial or restriction of compensation for tand expropriation
may fail to achieve redistributive effects, to the extent that redistribution is one of
the purposes of the no.compensation rule. Land was once the major component of
wealth; however, other forms of wealth are more characteristic of modern times.
Given that landowners are not necessarily rich, there is no justification for requiring
them to sustain a disproportional share of the costs of a social undertaking."”
Furthermore, even if landowners are assumed to be relatively wealthy, restricting
the right of compensation is not an appropriate method of wealth redistribution.
Denial of compensation in land expropriation cases randomly injures only a small
segment of all property owners and the wealth taken from them & transferred to a
heterogeneous group, consisting of both rich and poor.*®

I5 H.C. 174/88, Amitai v. District Planning and Building Commission, Central Region,
42(4) P.D. §9.

16 The justifications of faimess and justice are often referred to in the Amer can legal
setiing as the Asmnstrong principk. See Armstrong v. United States, 364 U.S. 49 (1960). For a
ieview of the fairness raiionale in takings cases in the United States, see Treanor (1997).

17 This assuraption has been empirically proven in the Israeli setting. A study pursued in
1992 showed that for many lasdowners, the plot of land that they own is their only propeity of
subtance, Almost 80 parcent of the claims submitted to the Israeti planning authorities were
submitted by piivate individuals and approximately 60 percent of the claims concemned an injury
to a small, single parcel of land (Alterman and Na’im 1992, 136-7. 143, 166).

18 For a different view which suggests that progressive distributive considerations can
and should influence takings doctiine see, for example, the wnitings of Hanoch Dagan (Dagan
1999; Dagan 2000).
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Another argument in favor of compensating owners for their expropniated land
is economic efficiency. Efficiency supports compensation both by ensuring that
property owners do not forgo investment due to fear of uncompensated losses
(Michelman 1967) and by intermalizing the costs of takings to the government (Blume
and Rubinfeld 1984). The argument here is that by requiring the government to pay
compensation, we force government officials to internalize the costs of engaging
in a forced transaction of property rights and to compare the value of the resources
in government hands to its value in private use. Presumably, acquiring authorities
will go forward with the expropryation only if they anticipate that the resource will
produce greater valueas part the public projectthan the compensation the government
must pay to obtain it. If we do not require full compensation, authorities may engage
in excessive expropriation of propeity resulting in the misallocation of economic
resources (Heller and Krier 1999).'°

Finally, a requirement for full compensation may provide a safeguard against
certain failures of the political process. The central problem of the political process
emphasized by this set of considerations is that different interest groups have
different degrees of influence in a democratic political system. It has been suggested
that the practice of paying full compensation may reduce the distortions caused by
the influence of interested lobby groups on the decision-making process. At the
local level, the problem of diff erentval influence is likely to be of great importance.
Local govermment---even more so than central government—may be influenced by
interest groups. A compensation requirement may be an important tool to protect
those property owners who are politically weak and poorly represented from bearing
the costs of a public project {Dagan 1999, 774-8; Dana and Memill 2002, 46-52).

Notwithstanding the various rationales for a compensation requirement, Israeli
law includes far-reaching powers of expropriation without compensation. Section
20 of the AO of 1943 authorized the High Commissioner for Palestine to take up
to 25 percent of a plot without compensation if the land is taken for playground,
recreation ground or for constructing or widening roads. According to the AQ, if the
expropriation order relates to more than one guarter of the land, the compensation
shall be reduced by a sum which bears this proportion.

Up until the replacement of the mandatory planning laws with the 1965 Planning
Law, the 25 percent figure that appears in the AO constituted an upper limit for
expropriation without compensation.®® Two other Mandatory enactments which
conferred powers of expropriation, the Road Constuction and Improvement

19 The cost-intemaliaation argument works, however, in two directions. It has been
claimed that full compensation of property owners would create incentives to over-invest in
land development, disregarding the risk of planoing activities that may harm its vafue (Blume
and Rubinfeld 1984; Kaplow 1985). For criticism of this argument (Lewinsohn-Zamir 1996).

20 The AO includes authority to grantex gratia compensation, if the Minister of Finance
thiaks that undue hardship has been caused to the property owners. In practice, however, such
payments have been rarely awarded. Section 20(2)(c) ofthe AO ceads:

it shall be lawful for the [Minister of Finance), if it is eswblished to his satisfaction that the res¥ictions
unposed dy either of those paragraphs [i.c. the rule of no-compeasation] woukd cause kardship, to
grant in his discvetion such compensatioa or additonal compensation as, having regarded to all the
circamstances of the case, be shall think fit
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(Defence) Ordinance of 1943 and the Roads (Width and Alignment) Ordinance
of 1926, did not go any further in terms of the percentage of land that could be
taken without compensation.?! In 1965, however, the legal rule changed. Faced with
growing demand for land for municipal services as a result of rapid urbanization, the
legislature expanded the percentage of expropriated land that could be taken without
compensation. This amangement, covered by the Planning Law, is the main statutory
source for expropnation without compensation today.

The Planning Law expands the no-compensation rule of the AO in two aspects.
Fiist, instead of the 25 percent ceiling that appears in the AQ, the Planning Law
allows local planning commissions to take up to 40 percent of a plot without
compensation.?? Second, the Planning Law broadens the list of public uses for which
such expropriation is allowed. [n addition to the public improvements of constructing
or widening roads and the creation of recreation grounds (as provided by the AO),
the Planning Law allows planning authori'ties to take land with no compensation for
sports facilities and buildings intended for educational, cultural, religious or health
services.”

A study conducted in 1990 by Prof. Alterman found that the Planning Law’s
no-compensation rule served as the primary insttument of obtaining land for public
facilities (Alterman 1991,26-32,136-42). Reviewing the practice of local planning in
Tel-Aviv and Haifa, Prof. Alterman demonstrated that the 40 percent no-compensation
rule was used by local authorities for a variety of purposes, including acquisition of
land for schools, community medical services, synagogues, community clubs for
children and adults, neighborhood recreational areas and local roads. Furthermore,
in interviews with Prof. Alterman, planning officials revealed that they treat the
upper limit of 40 percent of a plot as a fixed measure, irrespective of urban density
and of the statutory language which directs that up to 40 percent of a plot may
be taken without compensation. Even in neighborhoods where urban depsity was
relatively low and the population was not composed of families with young children

21 The nocompensation mule was first introduced in Palestine in the Ottornan period.
The Ouomao Law of 18391 coaceruing the coastruction of streets, provided for the taking of
land for road consfruction in municipal areas without full compensation (Goadby and Doukhan

1935, 332). The existence of a local law providing only for limited compensation on the eve of
the British conques) may have contributed to the decisson of the British Government to allow
limitations on the right to compensabon.

22 To pievent recuiring uncomepensated expropriation, the A cquisition for Public Purposes
(Amendment of Provisions) Law of (1964 ) states in Section 2 that the 40 percent limit under the
AO and the Planning Law is a cumnulative figure with cespect to any given parce! of land.

23 The only proviso is that the expropriabion should not decrease the value of the remaining
land held by the owaer. Section 190(a)1) of the Planning Law prescnbes that land shall not be
saken with or without compensation if the relative market value of the remainder of the land
would decline as a result of the expropriation. However. this provision has proved to be virtually
toothless, because it was interpreted by the Supreme Court as pertaining to decline in value as
aresult of the act of expropriation itself as opposad to any negative externalities resulting from
the use made of the expropnated land. Section 190(1Xa) is cuwrently applied ouly in rare cases
when the remaining groperty, after the expropriated land has been carved out, is less marketable
because of its unusual or unwieldy shape (Alterman 1990, 50-52).
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(which would suggest less of a need for educational and recreational facilities), local
authori'ties demanded dedication of 40 percent without compensation (Ministty of
Construction and Housing 2000).

An important reason for the pre-constitutional practice of treating the upper
limit of 40 percent of a plot as a fixed measure was the lack of meaningful judicial
review of authorities’ decisions to utilize the no-compensation rule. To get a sense
of how Israel’s Supreme Court could have naitowed the legal standard allowing for
expropriation without full compensation, it is useful to look at the practice developed
in this regard by American and English courts.

A Comparative Perspective

Expiess legislative authorizations to take land without compensaton along the lines of
the AO and the Planning Law do not exist in any other Western legal system (Erasmus
1990). Nevertheless, methods of shifting the fimding of public services from the
public to private property owneis are common in American and English law.?* These
methods, known as development exactions, may take the form of a requirement for
land dedication included in a contract between the authority and the developer or
as a conditron for issuing the building or subdivision permits. At first, development
exactions were limited to on-site improvements. Local authorities required developers
to dedicate land for public facilities such as access roads, sewer lines, sidewalks
and parks that were located within the subdivision and were intended to serve the
new development. Later, however, local authorities began exacting requirements for
off-site improvements. These included land dedications or agreements to pay cash to
provide public services such as schools, police stations and day-care centers located
outside the subdivision (Alshuler etal. 1993; Connors and High 1987; Smith 1987).

Giventhe global trend toward private financing of public services, a more attuned
observation would be that the Israeli no-compensation rule appears exceptional
in a comparative perspective not because of the policy decision it represents but
because of the way it is applied in practice. Israeli courts failed to limit the ability
of local planning authorities to impose extortionate costs on propetty owners. This
danger of using development exactions inappropriately exists in American law as
well, but there, within the so-called unconstitutional conditions doctrine, courts
have developed nexus and proportionality requirements which limit the power of
authorities to take land.® The nexus and proportionality tests requued evidence
for proportional relationship between ‘need created’ and ‘benefit conferred.” The
‘need’ test is that the new development must create the need for additional public
investment—sewage facilities, parks, or schools—and the amount of the exaction
must correspond to the cost of satisfying such need. The ‘benefit’ test is that the

24 English law is used throughout this volume to refer to the law of England and
Wales.

25 The unconstitutional conditions doctrine, in genetal forin, says that the state may not
condition the availability of some discretionaty benefit on an agreement by the recipient to
waive or forgo a constitutional right.
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expenditure must benefit the development and that it must relate to the particular
need that justified the exaction (Breemer 2002; Dana 1997; Fenster 2004).

A cequirement that means and ends be reasonably related has alsobeen developed
and enforced by English courts. In reviewing the practice of development exactions,
English courts have laid down a three-part test for examining the validity of a building
permit condition. The condition must be demanded by planning considerations; it
must relate fairly and reasonably to the development, and it must not be manifestly
wueasonably. A planning condition that does not comply with the three requirements
is invalid (Callies and Grant 1991; Delaney et al. 1987; Heap 1996, 214-26 ).

There is no equivalent in Israeli law to the American and English means-ends
tests which serve to limit disproportionate shifts of the burden of public projects to a
minority of property owners. Throughout the pre-constitutional era, Israel’s Supreme
Courtevinced deference to the practice of treating the upper Iumit of 40 percent of a plot
as a fixed measure for compensation deduction. It did not require local authorities to
prove either a nexus or a rough proportionality between the extent of land dedicati'on
without compensation and the adverse effects on the community resulting from
the development. This position is surpnsing, given that a judicial requirement that
there be some relationship between the burden imposed on the property owner and
the adverse community impact created by the new development could have been
created, based on the language of the Planning Law. As Prof. Alterman and other
scholars have suggested, the existence of a legal distinction between public purposes
with cespect to which expropriation with or without compensation is permitted opens
the door to limiting the no-compensation rule through the process of judicial review.
The Planning Law’s no-compensation rule could ceasonably be interpreted as applying
only to local public services (as opposed to projects of a regional character) where
the one-time economic burden imposed on the property owner may be balanced by
the long-term benefits they receive from their community (Alterman 1990; Dagan
1999; Lewinschn-Zamir 1994, 77-9). The judicial failure to read into the language
of the Planning L.aw a nexus test amounted to de facto approval of the practice of
overusing the no-compensation rule and imposing on landowners a disproportionate
share of the costs of supplying public services. %

Other Issues Affecting the Right to Compensation
In general, the goal of compensation payments under the AO and the Planning Law

alike is to place the landowner in a situation in which they would have been, if
the expropriation had not been executed. Compensation payments are typically

26 So prevalent and unrestncted is the gractice of deducting the full 40 percent that the
market antomasically ad justs land values to this possibility. In the 1987 case of Local Planning

ndicated that urban land prices reflect this normo. The price of a square meter of land with respect
to which the full 40 percent have already been deducted 1s proporticnally higher than a square
meter of land that has not been subjected to the no-compensation rule. See also recently, CA.
8736/04, Cohen v. Local Planning and Building Conumission Ra’anana, Takdin Supreme Court
Precedents 2006(1) 976.
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measured on the basis of the market value of the most profitable use which could
have reasonably made of the land were it not for the expropriation. According to
the AO, the date for assessing compensation is the date of publication of the notice
of expropriation. This has the advantage of allowing compensation to be measured
without taking into account the detrimental effect of the expropriation on the free
market value of the land. Yet the often prowracted delays between the time of the
notice of expropriation and the time of taking possession and the high rate of
inflation that prevailed in Israel until the late 1980s have combined to make the rate
of compensation unrealistically low.?’

In 1977, the legislature amended the AO and allowed for inflation adjustment
and interest on compensation that was due for payment.® The 1977 amendment
improved the method for calculating compensation but still did not allow landowners
to be made whole. First, the amendment provided for inflation adjustment only from
1977 onward and not for the periods prior to its enactment. Secondly, according to
the 1977 amendment, compensation payments were adjusted to the Consumer Price
Index (CPI) and interest was paid only on the net debt (not including inflation and
interest adjustments). In Israel, the Building Price Index (BPI) has traditionally been
higher than the CP1.? Hence, the failure of the law to adjust compensation to the
BPI and to allow full interest on the adjusted value of the land leaves landowners
with compensation that is less than full. Similar hardship also exists in relation to
expropriation under the Planning Law.*

Another troubling feature of the law concerning compensation is the rule allowing
the authority to transfer its rights in the expropriated land even if the property owner
challenges the amount of compensation off'ered to them. According to Section 19
of the AO, a notice published in the Gazette declaring that the Minister o f Finance
acquired ownership in the expropriated land automatically vests ownership of the
land in the authority with effect from the date of the publication. The only obligation
imposed on the authority is to pay the amount of compensation that is not contested

27 The total inflation in Israet between December 1948 and December 1998 came to
more than 24 million percent. In 1985, for example, a year with an inflationary surge, iaflation
was more than 1,100 percent (/srael Year Book and Almanac 1998, 175).

28 Section 2 of the Acquisition for Public Purposes (Amendment of Provisions) Law of
(1964).

29 The average BPI between 1988 and 1998 was 112.7 in comperison to an average CPl of
85.7 (Israel Year Book and Almanac 1999, 172). There were periods in which surgesin real-estate
prices resulted in severe economic harm to property owners whose compensation was indexed
to the CPL. For example, in 1989 and 1990, the BPI was 3,441.6 and 4004.7 respextively, while
the coaresponding CP1I figures were 139.8 and 163.8. In the period 1995 to 1999, the general
economic slowdown narrowed the gap between the two indexes. For the year 1998, for example,
the BPI and the CPI both stood at 170.2 (Cential Bureau of Statistics {CBS) 2003).

30 According to Section 190(a)4) of the Planning Law, the date for measuring the
compensation is 60 days after publication of a notice on expropriation. The adjustment of
exproptiation pursuant by the Planning Law is only in the rate of 70 percent and only in relation
to increases in the CPI that occurved after March 1974.
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within 90 days after it has taken possession.” In this regard, the obligation to
compensate refers exclusively to monetary payments. Although compensation in
the form of alternative land may often better alleviate the damage caused by the
expropriation, Israeli law fails to grant property owners such a right and the Supreme
Court has consistently refused to impose such an obligation on the authoritr'es (Kamar
2001, 457-9).

Tofully appreciate the grim treatment of property rights by the law and by judicial
handling of land expropriation, it is necessary to set the legal doctrines against the
background of Israel’s tenure system of public land. As will be detailed below, land
expropriations in Israet do not take place in ‘thick’ markets in which affected owners
can easily buy an alternative land. Rather, the law and practice of land expropnation
take place in conditions of a ‘thin’ market in which the vast majority of land is
publicly owned and cannot be sold to individuals.

Israel’s Tenure System of Public Land Ownership

Israel maintains a system of land tenure which is unusual for a country with an
advanced economy. Approximately 93 percent of Israel’s total land area of 21.7
million dunams* is owned by the state and by public bodies, and by law cannot be
sold to individuals. That leaves only 7 percent of Israel’s land area that is classified
as private land and can be privately owned. Although the institution of public land
ownershsp is recognized in the Western world, no other democratic country ruas a
land regime which freezes the vast majority of the land arca under ownership of the
state and national institutions (Alterman 2003).

The roow of Israel’s tenure system date back to the period of Ottoman rule.
The Ottomans, who governed the country from 1516 until the end of World War |
(1918), established a feudal tenure system in Palestine (as wellas in other conquered
countries in the Middle East) based on the institution of state-owned land. The
Ottoman institution of state ownership of land is rooted in Islamic religious law. The
Koranic decree that “To God belongs all that is in heaven and in the earth,’ has been
understood in Islamic law to mean that individuals can be neither the absolute owners
nor the unfettered possessors of land and its resources (Weeramantry 1988, 61-2).In
the context of the land tenure in Ottoman Palestine, the L.and Code of 1858 divided
the territory into five classes: mulk, miri, wagf, matruka and mewat (Tute 1927). Of
these, miri (state) land constituted by far the greater part of the area under cultivation.
This land, in contrast to mulk (private land), was considered under the paramount
ownership of the state. Its holders were regarded as tenants and were not allowed to
use the land for purposes that harmed the interest of the central government.®

31 Section 9A of the Acquisition for Public Purposes (Amendment of Provisions) Law of
(1964).

32 | dunam = 1000 sq. meters = 025 acre. These figures refer to the total area of Israel
excluding the Occupied Territories (the West Bank and Gaza Strip), but including East Jerusalem
and the Golan Heights.

33 Thus, for example, tenants of miri land were not aflowed to mortgage or sell the
land without the consent of the authorities. Nor were they permitted to use the land for a
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The Ottoman category of state-owned land remained intact during the period of
British rule in Palestine. The British, who govemned the countiy under military rule
from 1918 to 1922, felt constrained by the conditions of war and did not seek to
make radical changes in the local legel system. After the establishment ofthe British
Mandate over Palestine in 1922, the British continued to maintain the status quo,
out of concern for the potential consequences of reform to the religious foundations
of Ottoman law. Enjoined by the League of Nations from interfering in matters of
religious law, the British Government issued an Order in Council in August 1922
which proclaimed that the Ottoman law which existed in Palestine on November
1914 should remain in force, unless practical difficulties arose (Bentwich 1932, 274-
5).

When Israel declared independence in 1948, the Ottoman land categortes were
absorbed into Israeli law. The Law and Administration Ordinance of 1948, the first
enactment to be passed by the Provisional Council of the State of Israel, stated in
Section I1 that:

The law which existed in Palestine on 5th lyar, 5708 (14th May, 1948) shail remain in force,
insofar as there is nothing therein repugnant to this ordinance or to the other laws which
may be enacted by or in behalf of the Provisional Council of the State, and subject to such
modifications as may result from the establishkument of the State and its authorities (Friedman
1975).

In 1960, the Knesset (Israel’s single-chamber parliament) anchored the principle
of public land ownership in a new statute. The Basic Law: Israel Lands of 1960
proclaimed in Sectron 1 that ‘the ownership of Israel lands, being the lands in Israel
of the State, the Development Authority or the Jewish National Fund (JNF), shall not
be transferred either by sale or in any other manner.” There are few exceptions to the
rule which prohibits on the sale of public land. None, howevel, negates the meaning
of public land holding as inalienable. The Israel Lands Law of 1960 that was passed
in conjunction with: the Basic Law permiits the state to sell a specified area of no more
than 100,000 dunams of its land (but not of JNF land).>* The law also allows sale of
public land to absentees who are in Israel in substitution for lands taken under the

wide range of activities, including brick-making, planting vineyards and orchards, building
houses or creating enclosures. Such restrictions were intended to keep the largest amount of
land available for agricultural production and to ensure the revenue interests of the central
govemnment (Stein 1984, 10-11). Gradually, however, the majority of the constraints on the
use of miri land were abolished. In 1912, foltowing the Young Turks Rebellion, the Ottoman
government enacted a series of new land laws that removed most of the reswictvons on miri
land, placing it for most practi'cal purposes on an equal footing with privately owned land.
The only limimtyon that was left in force was the prohibition to tum miri land into wagf fand.
This cestnction was due to the fact that once the land was proclaimed as wagf, the proclamation
shielded the land from arbitrary acts on the past of the state and its officials (Eisenman 1979,
63-9; Granott 1952, 89-90).

34 This permission aimed to encourage investment in housing and in industry when
the investors insist on acquiring ownership rights. Public authorities, however, do not make
extensive use of this provision. Some figures suggest that by 1998, less than 60,000 dunams of
public land were sold, while according to a different calculation only 30,000 dunaras of public



26 Land Expropriation in Israel

Absentees’ Property Law of 1950 or in exchange or as compensation for private land
that was expropriated, provided that agricultural land may not be exchanged for urban
land (Weisman 1995, 228-35).

An additional stage in the legal anchoting of the principle of nationally-owned
land took place in 1969. Israel’s legislature enacted a new Land Law in which it
repealed the Ottoman land categories. Stiil, the new Land Law of 1969, currently in
force, maintained the principle prohibiting the sale of ‘Israel Lands.” The Land Law
classifies the greater part of Israel's geographical area as ‘public land’ and adjusted
its terms so that provisions allowing transfer of ownership over private land would
not apply to public land (Weisman 1972, 6).

Israel’s lands that are held under public and national ownership are owned by
one of three entities.”* The most important of these is the State of Israel itself, which
owns about 74 percentof the publicly owned land area. A second owner is the Jewish
National Fund (JNF), acompany set upin England in 1905 to acquire land in Palestine
for Jewish settlemenss. [ts land-holdirgs amount to about 13 percent of [srael’s total
area of public land. The third entity ts the Development Authority, a public company
under the control of the government. The holdings of the Development Authority
also comprise about 13 percent of the publicly owned land.

Since, as a general rule, land under public ownership cannot be sold, a unique
pattern of leasehold contracts has developed in Israel. Land belonging to the State
oflsrael, the JNF or the Development Authority has been made availabie for private
use by means of long-term leases. The authority entrusted with managing the
public-land holdings in Israel is the Israel Lands Admnistration (ILA). The ILA
is a government entity legally established in 1960 to create a unified policy for the
management of public land and to cut the costs that would otherwise result fiom the
operation of parallel land management bureaucracies by each of the three owners of
Israel’s public land. The Israel Lands Administration Law of 1960 stipulates that all
three categories of public land will be administrated by the ILA (the managing body)
and by the Israel Lands Council (the policy-making body). The Israel Lands Council
is currently composed of 22 members, of which 12 are government appointees and 10
are representatives of the JNF.

Until the early 1970s, the land policy of Israel Lands Council set a definite
lease period for leasehold contracts. Urban land was leased for a period of 49 years
(harking back to the biblical notion of a jubilee cycle of 49 plus one year) while
leases of agricultural land were signed for shorter periods which could range from

lands may have been soid. It should be noted that any transfer of JNF land (as opposed to state-
owned land) requires the authorization of the INF (State of Israel 1998).

35 The temms ‘nationally owned’ and ‘publicly owned’ will be used interchangeably in
referring to Israel’s land management policy. in the following discussion, they are both taken to
mean the prohibition ofland sale to private holding. in this sense, ‘national land ownership’ and
‘pubdlic land ownership’ differ from the common meaning of public property. The term public
property often describes a situation where the beneficial use of the property is available to an
indeterminate group, thoughthe title is owned by a body more or less immediately accountable to
the public such as a local ormunicipa! authority. Pubiic property, however, does not necessarily
inply the prohibition of sale. For instance, a public park owned by a local authority can be soid
on the market, unless the law provides otherwise (Barzel 1997, 99-101; Reeve 1986, 31-4).



The Statutory Framework of Expropriatien and the Land Te nure Regime 27

three years to 49 years. At that time, the leasehold system was based on annual rent
payments. Annual execution of paymem by lessees to the ILA served to remind the
lessees of their dependence on the real owners of the land. Under the old leasing
regime, further payments to the owners were required upon any transfer of rights in
public land or changes to existing buildings on the land or to the original use of the
land. The leasing regime also required prior approval for each such change. In order
to get approval for the transfer of leasing rights, leaseholders had to pay the ILA
consent fees and, in cases in which the lessee was granted additional development
rights, permission fees as well.

In the mid-1970s, the Israel Lands Council initiated a reform in the leasing
system of urban land. This was because of probiems of weak enforcement of the
annual payments and a wish to eliminate the conswant dealing with the 1L A, as well
as a policy decision to deepen the lessees’ sense of ownership. Fust, the Council
approved an automatic extension of urban leases for an additional 49 years. In 1999,
the lease period for urban land was revised upward to 98 years, with an automatic
extension for a further 98 years. Second, annual rent fees were replaced by a system
of a single upfront payment. In 1973, the Israel Lands Council decided to enable
lessees of urban land to capitalize the future stream of lease payments by paying 91
percentofthe land value at the time the lease was issued. Capitalized leases released
the lessee from the obligation of paying consent fees and permission fees. Following
the reform of the leasing regime, the ma jor reswiction that has remained in force
is that transactions in public land involving non-Israeli citizens are subject to ILA
approval (Alterman 2003; Benchetrit and Czamanski 2004; Witkon 2004).

This reform in the leasing system of urban land achieved its goal of strengthening
the lessees’ sense of independence and blurring the differences between leasehold
rights and private property rights under a freehold system.* Although well over half
of Israelis who reside in cities and towns are, in fact, lessees and not owners of the
land on which their homes are built, these leaseholders are normally not even aware
of theirtrue legal status.’” Lessees treat the publicly owned land as ifthey were its
owners and refer to the sale of their leasing rights as ‘land sale,’ although from a
legal standpoint, the land is not sold in fee simple. Furthermore, the price of high-
density apartment buildings on publicly owned land is similar to apartment buildings
situated on private land. Evaluations of apartment prices in the Tel-Aviv metropolis
found a gap of only 5 percent. By contrast, in the case of single-dwelling houses or
industrial construction, the gap between private land and public land amounted to

36 The privatization of the leasing system did not apply to agricultural land. Under the new
system, land for agricultural production is still leased for short periods and cannot be leased for
a period of 98 years. In addition, the system of annual rent fees has remained in force and the
sendard agricultural lease form explicitly provides that in case of an alteration of the land use, the
lease will be automatically terminated and the land will revert to the ILA. Lessees are entitled to
limited compensation on the serm'mation of their lease, intended mainly to compensate them for
improvements to the land.

37 According to the ILA’s records for 2003, approximately 900,000 housing units were
under the arrangement of long-term leasehold conwacts. Israel Lands Administration Report
2003-04 (Israel Lands Administration, 2003), 158. The total number of housing units in Israel
n 2004 was approximately 1,700,000.
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10 percent.?® [nterestingly, it is not only the reform in the leasing regime system that
has bluired the distinction between the two categories of land ownership in the eyes
of lessees; the property tax system does so as well. Lessees in Israel pay property
taxes similar to freehold owners. The betterment levy, forexample, which imposes a
50 percent tax on the value of any betterment due to plan-derived increments in fand
values, applies equally to lessees and real owners of land.

As will be reviewed below in Chapter 3, only in 2005 did the government approve
in principle a reform in the current tenure system. According to the proposed reform,
ownership rights will be transferred % private lessees of apartments and buildings.
The reform will not apply to publicly owned land designated for agriculture and
other non-residential uses (State of Israel 2005).

Given the fact that land in Israel is by and large publicly owned, the question
immediately arises: why is there a need to resort to expropriation powers in order
to obtain land for public use? The following discussion traces the factors that made
land expropriation a prevalent practice in the Israeli setting.

Why Expropriate Private Land When Public Land Constitutes 93 Percent of
the Land?

Themain factorwhich makes expropriation powers an integral part ofurbandevelopment
in Israel is the location of private land. For historical reasons, the share of public land
differs significantly between regions. Most of the land suitable for development in
the large urban agglomcrations—Tel-Aviv, Jerusalem and Haifa-—-is privately owned
(Werczberger and Borukhov 1999, 134). Land held under public ownership is
concentrated mainly in rural aseas, the Negev desert and other peripheral regions of
the country. As shown in Map 1.1, most of [srael’s urban population is concentrated
in the narrow coastal plain where the majority of the land is privately held. Hence,
although less than 10 percent of Israel’s land is privately owned, much of that private
land is subject to high urban-expansion pressures.” As of 2003, Israel’s population
was 6.6 million pcople, 80 percent of whom arc Jewish, and 90 percent of Isracl’s
Jewish population is utban. Nearly 50 percent of the Jewish population (accounting
for roughly 42 percent of the total population of the country) lives in greater Tel-
Aviv; 25 percent of the population lives in the districts of Haifa and Jerusalem (CBS
2003).%

38 O. Sharvit, ‘Chaos’, Ma'ariv (Hebrew Daily)10 October 2004; Borukhov etal. 1978.

39 An exception is the city of Be’er Sheva. While considered a major urban center,
private land constitutes a mere 6 percent of Be’er Sheva’s municipal territory. This is due
to historical reasons. Most of the Negev desert was considered state-owned land under the
Ottoman Empire.

40 As an example of the high urban-expansion pressures in Israel, one can look at the
population growth of four cities located in the coastal plain. Between 1972 and 1995, the
poputation of Ra’anana grew from 15,200 to 58,400; the population of Rechovot grew from
39, 000 to 86,000; the population of Petach Tikva grew from 93,000 to 152,000 and the
population of Herzliya grew from 41,000 to 83,000 (/srae! Year Book and Aimanac, 1999,
17).
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Given i location in demographically pressured areas, reserves of private land
play a much more imgortant role in urban development and renewal than their size
would suggest. Accelerated urbar growth would not have been a major problem
if there had been long-term stiategic planning on the part of municipalities with
the aim of acquiring and banking trac of land. After all, one of the purposes of a
policy of ‘land banking’ s to ensure an adequate supply of public facilities when
land is released for development. However, as planning experts observe, Israel lacks
a policy of municipal land banking that would provide for accumulation of land by
local municipalities for future public needs (Alterman et al. 1990).

The failure of local goverament to initiate a policy ofland assembly and banking
is grounded in several factors. One is the weak financial basis of local governments
which prevents them from buying private land as reserves for future public facilities.
Another factor relates to the lack of requisite legal power to pursue transactions
in real estate. Under current laws, when a local govemment seeks to exchange its
land for private land in a central locatron, it must get the approval of the central
government, a condition that often deters landowners from entering into such
transactions (Alterman et al. 1990, 19-23). Municipalities also face considerable
difficulties in accumulating resetves of public land. This is due to Israel’s national
land policy of dispersal of the population, which reflects the commitment of
successive Istaeli governmenss to achieve a balanced geographical distribution of
the Jewish population. One aspect of this national land policy has been a government
decision to freeze public land 1eserves in the coastal plain. Public land in the center
of the country has been chronically unavailable for development, and as a result
local authorities in those areas where pressures for expansion were high could not
have pursued a municipal policy of land banking even if they had wanted to.

It was only in the early 1990s, against the background of the wave of mass
immigration from the former USSR, that Israel’s deep-rooted docwine of population
redistribution was first challenged. Leaming from mistakes of the past, that new
immigrans wish to settle in urban areas where there are greater opportunities
for employment and a better economic life, the government decided to allow the
development of the public land reserves in the coastal plain which were traditionally
classified as agricultural. Until then, Istael had had a stringent policy of agricultural
land protection. Most of the open land was classified as agricultural and any planning
decision that impinged on agricultural land required the approval of a special
committee that was appointed in 1965 as a watchdog for preservation of agricultural
land. In the 1990s, the government modified the national policy of agricultural land
preservation and ordered the special committee to ease the process of land-use
changes (Alterman 1997; Alterman and Rosenstein 1992).

Freeing up agricultural land resetves has not improved noticeably the shortage
in public land for public facilities, however, nor the ability of local authorities to
execute a municipal policy of land banking. The agricultural land reserves that have
been declassified in the last decade are typically located on the outskirts of the highly
pressured Tel-Aviv metiopolis. Therefore, their release for consttuction has not
alleviated the shortage of public land within existing urban areas that have already
been built up. Furthermore, due to the weak representation of local authorities on
the Israel Lands Council, which serves as a forum for national-level policy-making,
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a municipal policy of land banking has not been recogmzed as a desirable goal in
Israel.

The combined effect of the lack of a municipal policy of land banking and the
location of private land in areas of high urban pressure explains why, despite the
tenure system of public land, local authorities look to privately owned land for the
provision of public services. To complete the picture, it is necessaty to examine the
economic underpinnings of the system. Two economic factors drove local planning
authorities to treat expropriation powers as an integral part of urban development.
One is the division of responsibility between local and central government as to
funding of public facilities, and the second is the statutory permission to expropriate
without compensation.

As mentioned above in my analysis concerning the delays in realization of
public facilities on the expropriated land, a significant factor contributing to this
phenomenon has been Israel’s smucture of local government. Until the mid-1980s,
the Israeli model of local government granted a great deal of control to the national
government, and gave weak, almost non-existent powers to local government
(Ben-Zadok 1993; Blank 2002). In the field of urban planning, this dependency
was typically reflected in the division of responsibilities between local and central
governments: local govemments were in charge of providing the land for public
facilities, and the central government financed the construction of the social facility
and provided the services in question (education, health, welfare, etc). Even large
cities that genera terevenue through local taxes used to rely on state participation in
the provision of public services (Kalchheim 1988). This system of funding public
facilities underlired local governments’ preference for land expropriation as opposed
to exaction of fees. Since the only role of local authorities in the process was to
provide the land for the public services, it was natural that this was the only element
they focused on. Still, the acquisition of land could not have been accomplished had
it not been for the no-compensation rule. Not only were local authortties freed from
the cost of constructing the infrastructure, but, using their expropriation powers, they
could acquire the land for free.

Reliance on expropriation powers rather than on fees in lieu of land dedication
persisted intothe 1990s, whentheprocess of fiscal decentralizationoflocal government
picked up steam. From being heavily fimded by the state, local governments shifted
to being primarily self-funded (Ben-Elia 1999). They gained increased control over
their revenues, and this in turn resulted in a variety of strategies (such as fiscalization
of planning and zoning and initiating municipal boundary disputes) aimed at further
increasing their revenues (Ben-Elia 2000). The 1990s were marked by growing
competition among local authorities as to which would provide better public
facilitres and services, in order to attract and hold on to a middle-class population.
This competition manifested itself in an extensive, if sometimes inefficient use of
expropriation powers as a cost-free method of acquiring land for the intended public
services. Because the traditional division of responsibilities between local and
central government for the financing of public schools and, to a lesser extent, health,
welfare and religious facilities, remained in place even afier the shift to a regime of
self-fimding, local authorities resorted to expropriation not necessarily because of
the need for additional public facilities but because land was available for fiee and
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the central government funded their facilities. A recent study found that in the field
of education, for example, local govermments conswucted unneeded schools while
existing schools were poorly maintained (Ben-Elia and Shai 1996; Blank 2004).

Given the features of the practice of land expropriation described above, the
question arises as to the role of the courts, and in particular the Supreme Court, in
protecting property owners and providing them relief. The statutory doctzines of the
AO which ignore the basic rights of property owners, and the authority to obtain
land without compensation pursuant to the Planning Law appear particularly harsh
in light of the fact that they are applied mainly against a small group of citizens.
Although expropriation powers could be also employed to leasing rights in public
land, in practice the vast majority of the cases involving expropriation powers deal
with owners of private land.* In the next chapter, I will explore thejudicial treatment
of property rights in land expropriation cases during the pre-constitutional era.

4] This observation should be modified with respect to the !990s and onwards.
Following the wave of immigration from the former Soviet Union, a peocess of middle-
class suburbagizaton began Since public land is typically situated on the periphery of urban
centers, the process of suburbasiaation introduced the use of expropriation powers with
vespect to leastng rights of publicly owned agricultural land that wasmade availabie for urban
development.



Chapter 2

Civil Rights and Land Expropriation:
Double Standard in the Court in the
Pre-Constitutional Era

[srael’s expropriation jurisprudence in the pre-constitutional era, from the 1950s to
the late 1980s, was marked by judicial deference. During that period, the concept
of judicial review as applied to legislative acts was not recognized. Yet even so, and
despite the fact that Israel lacked a constitution (and therefore also a constitutional
guarantee of civil rights), the Supreme Court succeeded in establishing the protection
of civil liberties. Declaring that the legal recognition of basic human rights was an
integral aspectof Israel’s democratic nature, the Court constructed what is commonly
termed a ‘judicial bill of rights.” This refers to a line of precedents in which the
Supreme Court declared and enforced the protection of basic civil liberties such as the
freedoms of speech, of association, of religion, of movement and of demonstration,
as well as a number of procedural requirements which are sometimes referred to as
the rules of natural justice. While these freedoms were not wholly immune from
legislative interference, the Supreme Court developed tools of interpretation that
protected them from administrative infringement. Government violations of civil
rights were considered ultra vires and therefore void.

From comparison of the Court’s decisions in cases concerning infringements of
non-property rights to its rulings in land expropriation cases, a clear double standard
emerges. Although land expropriation is the most blatant violation of property rights,
the Court failed to ensure that private property was not infringed upon any more than
necessity dictated. The Court’s response to challenges to land expropriations was
characterized by systematic deference to the executive branch. The Court declined to
set meaningful limitations on the powers of expropriation, and its inaction amounted
to a stamp of approval for expropriation orders.

This chapter examines the Israeli case law of land expropriation in the pre-
constitutional period. The first section introduces the Jurisdictiona] scope of Israel’s
Supreme Court. The second section outlines the pre-1992 periodiaation scheme
of Israeh rights jurisprudence. This periodization scheme serves as a basis for the
comparison between the Court’s protection of civil rights on the one hand and land
ownership rights on the other. The remainder of the chapter is devoted to establishing
my aigument regarding the lower level of legal protection afforded landowners in
expropriation cases.
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The Jurisdiction of Israel’s Supreme Court

Istael’s Supreme Court serves two finctions. In one of 1% capacities, the Supreme Court
hears cases in i role as the highest appellate tribunal forcriminal and civil matters. In
its other capacity, the Supreme Court sits as the High Court of Justice (hereinafter High
Court or HCJ) (Edelman 1994; Maoz 1988; Shetreet 1994, 93-119). In this capacity,
the Supreme Court serves as a court of first impression, with jurisdiction to review
all administrative decisions over which no other court or administrative tribunal has
authority. Any dispute conceming a public agency in the exercise of its legal powers
may be biought directly before the HCJ. The dispute is resolved by the High Court
without possibility of appeal. Ease of access to the Court is assured by minimal
court fees (about $100 until 2000 and currently about $300) and by the absence of
cumbersome formal requirements. A petition to the HCJ can be written by a layman,
and at no stage of the proceedings is representation by a lawyer required. Hearings
are based on the parties’ affidavits and on their oral arguments. Oral testimony and
cross examination are usually not allowed.

The High Court is able to grant petits oners immediate relief and to issue orders
and injunctions, either interim or absolute, at any stage. Section 15 of Basic Law:
Judicature of 1984 states:

(C) The Supreme Court sitting as a High Court of Justice shall hear matters in which it
deemns necessacy to grant relief in the interests of justice and which are not within the
Jjurisdiction of any other court or tribunal.

(d) Without pie judice to the generality of the provisions of subsection {C) the Supreme
Count siteing as a High Court of Justice shall be competent ...

(2) to order state and local authorities and the officials and bodies thereof ... to do or to
refrain from doing any act in the lawful exercise of their fiuctions, or if they have been
improperly elected or appointed, to refrain from acting ...!

Pursuant to this authority, the High Court, like the High Coust of Justice in England
and Wales, has the authority to issue writs such as habeas corpus and mandamus
(Goldstein 1994, 613). Moreover, judicial review by the HCJ takes place in real
time, that is, immediately after the governmental action takes place, or even before
it is completed. These institutional characteristics have contributed to the staggering
increase in the number of petitions submitted to the High Court. The Supreme Court
sitting as HCJ received 2000 petitions in 2001, more than nine times the number it
had received 45 years earlier (CBS 1955-57).

It 1s through the jurisdiction of the High Court that Israel’s Supreme Court
has gradually extended its involvement in, and influence on, the Israeli polity. My
review of the double standard in the judicial protection of property and non-property
rights will therefore mainly refer to the performance of the Supreme Court in this
capacity.

1 38 LS.L 101 (1984).
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The Periodization of Israeli Civil Rights Jurisprudence

Scholars generally distinguish three major periods with regard to Istaeli civil rights
junisprudence. The first period lasted from the inauguration of Israel’s Supreme Court
on September 15, 1948 until the enactment of the Judges Law in 1953.2 This five-year
period (and some extend it to the first decade) was charactenzed by the struggle of the
Court to receive recognition as a full-fledged and equal branch of govemment (Lahav
1990a; Lahav 1993; Hairis 1997). The status of the Supreme Court within the Israeli
system of government during this period was uncertain. Judges did not have tenure,
the legislature was openly involved in appointments, and termination of service was
determined by the government. Furthermore, the Knesset decided in 1950 to reject its
earlier commu tment to enact a conssitution, sending the Supreme Court a clear message
regarding the supremacy of legislan've acts in Israeli democracy. The ambivalent
attitude of the legislative and executive branches toward the judiciary affected case
law. The Supreme Court adopted a stance of judicial restraint that, in essence, accepted
the political culture of the period. This is not to say that the Court did not protect
basic liberties such as freedom of occupation and freedom of movement. However,
application of judicial teview was cautious. The early Court applied a deferential stance
which focused on the procedural requirements of the laws in question. If the authority
in charge violated the right of the individual in accordance with the requitemenss set by
law, the Court refrained from substansive review. It intervention was confined to cases
where the authority did not follow the letter of the faw.

The first steps toward changing the content of the Court’s rights jurisprudence
occurred in 1953 with the enactment of the Judges Law, which was soon followed
by the landmaik decision in Kol-Ha am v. Minister of Interior. In this second period,
which ran from the mid-1950s until the mid-1970s, the Court gradually transformed
its procedural authority into a moral one, developing grounds for a substantive
approach which looks at the policy considerations of the authority in charge rather
than at fnlfillment of procedural requirements. Yet by and large, the Supreme Court
of the 1960s and the early 1970s still refrained from addressing sensitive political
questions, and avoided direct confrontation with the executive branch, particularly
with the security forces.

The third period began in the 1980s after the retirement of the senior Justices
who had served on the Supreme Coutt since the early 1950s. What made the 1980s a
periocdization maiker in the history of civil rights in Istael was the growing tendency
on the part of the Supreme Court to expand the scope of judicial review. In a
systematic manner, the Court developed new tools for judicial review and imposed
new requirements, such as the duty of reasonableness, on administrative authorities.
Moreover, itreplaced the prior formalistic analysis of thelegality of the governmental
action (or decision) in favor of ‘soft,’ value-oriented analysis of interest-balancing.
The constitutional decisions of the Supreme Court in the 1980s thus appear very
different from the decisions o fthe Court in the 1950s and 1960s. For these reasons,

2 In my schemeof periodization, | am continuing the convention of Israeli historiogiaphy
using 1948 as a central historiographical marker. For a challenge to this view, see Likhovski
(1998).
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it is common within Israeli legal scholarship to refer to the Supreme Court of the
1980s as the ‘new Court’ ( Dotan 2002; Mautner 1993).

Given the sea-change in the doctrines applied by the Court to the protection of
civil rights, a historical analysis of the Couit’s record in land expropriation cases
would not be complete without situating land expropration jurisprudence in the
wider context of the developments that occurred in Israeli righs jurisprudence at
the same time. Such an analysis is necessary in order to establish, with respect to
any particular period, whether or not the Court’s deference in land expropriation
cases is attributable to an overall judicial philosophy of deference (Ackerman 1979).
Where this is not the case-—and I would argue that the Coust’s land expropriation
jurisprudence was always been more deferential than its own judicial philosophy
warranted—we can only conclude that its heightened judicial deference in land
expropriation cases as compared to civil rights jurisprudence is attributabie to the
unique historical, social and political baggage that is associated in Israel with land
and land ownership.

{n its first five years of operation (1948-53), the Court’s perception of its limited
political power—and therefore its limited ability to shape Israeli law-—dictated a
policy of judicial cestraint, which translated into a single-minded focus on procedural
protection of civil rights. Yet what is noteworthy is that the Court did not accord
landowners even this narrow scope of protection. Tumning to the second period, from
the mid-1950s to the mid-1970s, the Court’s general rights jurisprudence reflected
the development of a new standard of substantive judicial review. Again, however,
in the area of land expropration, the Court maintained its single-minded focus on
technicalities. The third period underscores the unequal wreatment accorded to the
protection of civil liberties and land ownership rights. In the late 1970s and more
s0 in the 1980s, the Court explicitly adopted a policy of judicial activism in all that
concerned the protection of non-property civil rights. At the same time, however, as
concerns land expropriation cases, no major jurisprudential developments took place
that advanced the protection granted to landowners in a manner that was comparable
to the advances in the protection of non-property civil rights.

Early Manifestations of the Double Standard, 1948-1953

Legal Formalism and Procedural Protection of Civil Rights

The early decisions of Israel's Supreme Court in defense of civil rights were
characterized by cautiousness and a formalistic style of legal reasoning. In its
relations with the Knesset, the Supreme Court did not seek to challenge the status
of the legislature as the final authority in matters of law. In one of the very first
cases that came before the High Couit a few weeks after its establishment in 1948,
the Court dismissed a petition to uphold the Declaration of Independence of Israel
as a higher law against which the validity of laws and statues should be reviewed.
Accepting the supremacy of the legislature, the Court held that ‘[the Declaration]
gives expression to the vision of the people and its faith, but it contains no element
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of constitutional law which determines the validity of various ordinances and laws,
and their repeal.’

Judicial self-reswaint also marked the relations of the Court with the strong
executive of the new state. Judicial review of administrative actions was introduced
under the British Mandate. It was taken from English law current at the time and
was mainsained after independence. Nevertheless, although the Supreme Court’s
authority to review administrative actions as HCJ was not questioned, the Court
opted for a narrow scope of review. This was evident primarily with regards to the
1945 Defence (Emergency) Regulations (hereinafter the 1945 DERs) that were
heavily used by the executive in the early years. Upon independence, the Provisional
Council of the State of Israel declared a state of emergency which resulted in the
incorporation of the 1945 DERs promulgated by the British Mandatory authorities
into Israeli law. The 1945 DERs, still in force today, vested the executive branch
with highly inttusive powers. They authorized house demolitions, strict control over
speech, deprivation of liberty without due process, deportation and even suspension
of the civil judiciary in favor of milisary courts, as well as confiscation of private
property. In reviewing challenges against the exercise of the 1945 DERs, the Court
held that it was not authorized to consider the unreasonableness of the competent
authority’s decision to act against an individual, unless the authority in question
acted in bad faith (Kietzmer 1990a).

This judicial deference to executive discretion was accompanied by a strong
focus on legal formalities. The early Court was unwilling to question the validity of
the decidedly anti.democratic 1945 DERs or to examine the merits of actions issued
pursuant to their terms; yet it insisted that administrative agencies adhere to the letter
oflaw, even in matters of national security and military activities. In the 1948 case of
Al-Karbureli v. Minister of Defense, for example, the Court set aside a detention order
issued against a suspect, a Palestinian Arab, because of a technical misapplication of
the law that could reasonably have been treated as a haimless error.’

Al-Karbuteli was detained under the 1945 DERs for more than a month without
being notified of the reason for his arrest. Article 111 of the 1945 DERs allowed any
milisary commander or a police officer to arrest without warrant any person ‘whom
he ceasonably suspecw of having committed an offence.” The officer issuing the
detention order was not required to give a reason for dctaining a suspect but had the
power to detain peisons whenever ‘he is of opinion that it is necessary or expedient
to make [the] order for securing the public safety, the defense of Palestine ... or the
suppression of mutiny, rebellion or riot.” The 1945 DERs also provided no limits on
the length of time individuals could be detained on the basis of military ordeis. Once
the order was issued, it was not subjected to judicial review unless a writ of habeas
corpus was submitted to the HCJ. In Al-Karbuteli, the miliary commander failed to
follow the DERs’ requirement of giving a suspect an opportunity to appear before
an advisory committee. It turned out that at the time the detention order was issued,
no such committee was yet in existence. From a practical perspective, the failure did
not have immediate implications for the suspect. The 1945 DERs did not empower
the advisory committee to act as an appellate court; all it could do was to issue its

3 H.C. 748, AI-Karbuteli v. Minister of Defense, 2 PD. 5.
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recommendation regarding the detainee. Yet despite the seemingly technical nature
of the fault, the Court refused to regard itas inconsequential. In ordering the release
of the suspect, the Court explained:

swce the rule of law is one of the greatest foundations of the entire State, there would be
grave damage to the [public interest] if the authorities could use the powers conferred by
the legislature, even temporarily, in utter disregard of [statutoty restrictions] ... It is true
that the secuiity of the State, which requires the detention of a person, is no less important
than the need to protect the citizen’s right, but when it is possible to accomplish both
pwposes together, one cannot disregad one or the other.

The same insistence on the compliance of govermment organs with legal rules led
the Court to invalidate a deportation order that was signed by a military commander
rather than by the Minister of Defense,* and an order to seal an areathat had notbeen
published as required by the law.*

Perhaps the most remarkable case in which the Court invoked legal formalism
as a means of protecting civil freedoms is the 1949 case of Ai-Couri v. Chief of
Staff. ® Naif Al-Couri was a Palestinian policeman who intentionally refrained from
providing assistance to Jewish members of Kibbutz Negba who were being atiacked
by an Arab mob. Claiming that Al-Couri was responsible for the murder of Jews gua
Jews, the Chief of Staff issued a one-year administrative detention order against him.
In the detentyon order, the Chief of Staff did not specify the location for detention
as required by Article 111 of the DERs. Under the circumstances, the defects of
the detention order could have appeared nivial. However, the Court analyzed the
legality of the detention order without taking into account the specifics of the case.
Adhenng to strict formalism, the Court granted the petition and rejected the state’s
argument that the omission was merely a technicality. The Court insisted that the
failure to indicate the place of detentionas required by law made the order incurably
defective.

The formalism that characterized the pro-civil rights decisions of the first five years
may be attributed to contextual factors influencing the Supreme Court’s perception of
its constitutional role in Israeli society. From an institutional standpoint, the Supreme
Court started at a disadvantage compared to the other branches of govermment.
The Court was inaugurated on September 15, 1948, exactly four months after the
establishment of the State, and it needed the cooperation of the two other branches in
order to survive politically. The legislature did not show a favorable attitude toward
the judiciaty. To begin with, the Court had to fight for judicial independence (Lahav
1990a). Although Israel’s first Knesset maintained a very active record of legislation,
it failed to address the status of the judiciary during its four-year term (1948-52).
As a 1esult, judges continued to operate until 1953 under the Mandatory system,
which did not provide for judicial tenure and allowed open and active involvement
by the legislature and the executive in the appointment and dismissal of judges.
Even after the enactment of the Judges Law of 1953, which established judicial

4 H.C.240/51, Al-Rachman v. Minister of interior, 6 P.D. 364.
5 H.C.220/51, Asian v. Military Governor of the Galilee, 5 P.D. 1480.
6 H.C.95/49, Al-Couriv. Chief of Staff, 4 PD. 34 .
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tenure and changed the system of selecting judges, the legislature and executive
continued to treat the Court with disrespect. The memoits oflsaac Olshan, one of the
original appointees to the Supreme Court and the second Chief Justice (1953-65), are
full of complaints about the intolerance and lack of understanding of members of the
government toward the judiciary (Olshan 1978,394.452).7

The impression that the Court was the least important branch of government was
further reinforced by the decision not to enact a constitution. Israel’s Declaration
of Independence of May 14, 1948 included an explicit commitment to establishing
a constitutional legal regime. The Declaration called for a constituent assembly
to be formed, which was to submit a proposal for a constitution ‘no later than 1
October 1948.” Yet, as it turned out, the Knesset never upheld this commitment
and instead it adopted what is known as ‘Harari Resolution,” according to which
Israel’s constitution would be enacted piecemeal through a series of Basic Laws. In
the debates that arose on the matter in 1951, Israel’s political elite made clear that it
preferred the democratic model of pure majoritarianism over a model of entrenched
rights. The effect of this position was to give the Knesset the upper hand over the
Court (Gavison 1985; Sbapira 1993).

Aware of 1% political weakness and of its low status in the eyes of its political
masters, the early Court retreated into procedural guarantee of the rule of law. Literal
reading of statutes and a focus on the law’s requirements served a dual function
in the legal culture of early Israel. On the one band, the formalistic stance which
relegated all political and ethical considerations to another sphere enhanced the
impression of autonomy of the judicial process and allowed the Court to establish
its status in the Israeli polity and to generate respect for its decisions under the cast
of ‘strict objectivity’ (Lahav 1990a). On the other hand, the insistence of the Court
on government compliance with procedure and formal rules served an important
educational purpose. Israel of 1950, as Ehud Sprinzak has observed, lacked a heritage
of legalism (Sprinzak 1986; Sprinzak 1993). The Zionist movement espoused the
ideology that will and practice were usually preferable to compliance with legal
rules. For its leaders, who came from Eastern Europe and had never experienced
a democratic culture, the conception of democracy did not include the idea of the
primacy of the legal order. The Zionist leadership also shared the socialist ideology
that burcaucracy, legality and formality implied false consciousness and a bourgeois
mentality (Shapiro 1977, 62-3). Educating the young Israeli society to values of
legalism was one of the first priori'ty tasks of the early Court (Witkon 1962).

An additional factor shaping the purely procedural and substantively deferential
approach of the early Court was the English legal tradition. In the formative period,
the Supreme Court relied heavily on English legal precedents, and English legal
formalism certainly had a significant impact on the scope of judicial review and
on the style of legal reasoning adopted by the newly established Supreme Court
(Shachar et al. 1996). Formalism also enhanced the innate desire for legal certainty.

7 For example. the Justices were denied diplomatic passports and they were not seated
prominently at state fimctions. Today, Justices of the Supreme Coust are invited to all major
as well as minor public occasions. At all public gatherings, when the Prime Minister and the
Speaker of the Knesset are present, the President of the Supreme Cout is usually also present.
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It may well be that the Court’s refusal to advance any vision of its own as to the
normative character of the Israeli ‘well.ordered society’ also reflected the impact
of a political theoty that trusted the executive to promote the common good. The
turbulent domestic and international situation of the new state drove the public to
trust Israel’s founding political elite and its decision-making, particularly in matters
of national secunty (Kretzmer 1990a; L.ahav 1993).

Despite the rather general nature of the societal factors described above, they
did not generate the same effect in all fields of constitutional adjudication. In civil
rights disputes, the Court protected the individual through an insistence on the good
faith of the decision-makers and on their compliance with the precedures set out in
law, but when it came to a review of challenges against land expropriation it failed
to do so.

Early Expropriation Cases

A prominent case which may serve as an example of the early case law of land
expropriation and of the discrepancy between the judicial protection of non-property
civil rights such as freedom of movement and that of land ownership is Dor v.
Minister of Finance® In that case, the petitioners’ land was originally confiscated
under the mistaken assumption that the petitioners, Arab Palestinians, were
absentees according to the definition of the Absentees’ Property Law of 1950. That
law allowed the State of Israel to take possession of the property of persons who
were considered absentee and to hold it in custodianship. When the authorties were
apprised of their mistake, they decided to expropriate the petitioners’ land again, this
time pursuant to the AO. In the notice sent to the petitioners, no details were given
of the purpose of the expropriation. However, an investigation conducted by the
petitioners themselves disclosed that their land was designated for a project to build
houses for new immigrants.

In their petition to the High Court o fJusti’ce, the petitioners raised two arguments.
The first referred to the decision of the Minister of Finance to recognize the purpose
of housing immigran% as a public purpose in terms of legitimizing the exercise
of expropriation powers. Building housing for immigrants, the petitioners claimed,
could not beregarded as a ‘public purpose,’ as it was not a putpose which benefited the
public as a whole, but rather directed at expropriating the iand of one person in order
to give it to another. In addressing this argument, the Court dismissed the invitation
to review the Minister’s definition of public purpose. It contended that the wording
of Section 2 of the AO which vests in the Minister of Finance the discretion to decide
what constitutes a ‘public putpose’ does not leave room for review of the Minister’s
considerations. The Court’s 1efiisal to examine the grounds and reasonableness of the
Minister’s decision is not surprising. After all, this position was consistent with the
general policy of the early Court of refiaining fiom second-guessing administrative
decisions. What strikes me as a deviation from the legal standard of the period is
the Court’s response to the second argument of the petitioners in Dor, which was an
attack on the legality of the expropriation on the grounds that it was decided upon in

8 H.C. 180/52, Dor v. Minister of Finance, 6 P.D. 908.
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bad faith. The primary purpose of the second expropriation, the petitioners argued,
was retroactively to validate the illegal construction of the housing project, which
had been carried out on the mistaken assumption that the land belonged to absentee
landowners. The legality of the expropnation was indeed dubious, but the Court
decided to reject the petition and to treat the matter forgivingly. In responding to the
petitioners’ argument, the Court explained:

even if the authorities erred from the begianing, and that everything they did at the time,
they did unl awfull y, there was nothing wrong in correcting the iflegal action retroactively.
Instead of continuing to break the law or instead of stopping the important work, the
authorities rethought the matter and, desiring to validate theic action from then on, directed
their actions in accordance with the law.? (emphasis added)

The outcome of Dor stood in contrast to the ardent concern of the early Court with
prevention of illegal acts and misuse of powers. Furthermore, Dor v. Minister of
Finance was not the only case in the formative years in which the Court failed to void
an expropriation order tainted by unlawfulness and bad faith. In Savorai v. Minister
of Labor and Construction, for example, the acquiring authority took possession of
the petitioner’s land without issuing an expropriation order as required.'® Despite
this omission, the authority began constructing a road on the expropriated land and
ignored the petinoner’s protests against the illegal action. Then, three weeks before the
case was scheduled to be heard, the authority retroactively issued the required order.
When the case reached the High Court of Justice, the omission at least apparently had
been corrected. The Court criticized the manner in which admnistrative ofgans often
ignored the formal requirements of the mle of law, but refused to intervene on behalf
of the landowner. In a two-page decision, it explained that since the illegal action had
already been corrected, there was no reason for the Court to undo the expropration at
that stage.

Other early examples of the discrepancy between the judicial attitudes in protecting
the individual in land expropiiation cases and in non-property civil rights are the cases
of Feldman and Dwiak. In Feldman, the Court upheld an expropnation although
the Minister of Finance failed to follow the requirements set by the AO as to
publication of the notice of expropration." In Dwiak, the Court dismissed a petition
to set aside an expropriation order that was issued without first obtaining funding
for compensation, as required by law. Relying on the fact that authonization was
received a short period after issuing the expropriation order, the Court treated the
delay as a mere technical fault and upheld the expropriation.**

In that first formative five-year period of the Supreme Court’s existence, the
double standard in the treatment of land expropriation was related thus to procedural
defenses. The early Court failed to grant landowners the same procedural protection
it accorded to individuals in cases involving administrative infringements of non-
property civil rights. In the second period, from the mid-1950s to the mid-1970s,

9 1d.at9ll.

10 H.C.85/49, Savorai v. Minister of Labor and Construction, 2 P.D. 887.
11 H.C. 136/50, Feidman v. Minister of Finance, 5(1) P.D. 432.

12 H.C. 124/55, Dwiakv. Minister of Finance, 10(1)P.D. 753.
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this inconsistency continued to characterize the rights discourse of Israeli law, and it
became even more pronounced following the precedent-setting Ko/-Ha’am and the
development of a new substantive standard of judicial review.

The Evolution of Israel’s Judicial Bill of Rights, 1950s to 1970s

Kol-Ha 'am and the Foundations of Israel’s Judicial Bill of Rights

A widely acknowledged tuming-point in the Court’s contribution to right and
demociacy in the first two decades of statehood is the opinion in Kol-Ha’am v. Minister
of Interior,” which was handed down in 1953 and is the most cited Supreme Court
case for the years 1948-94 (Shachar et al. 2004). It provided a theoretical model and
a methodology for integrating civil rights into the Israeli legal system in spite of the
lack of constitutional protection for those rights (Domer 1999; Lahav 1990, 231-4;
Kretzmer 1990a; Mautner 1993).

Kol-Ha’am arose when two newspapers affiliated with the Israeli Communist
Party published an article in March 1953 that was highly critical of the relations
between Israel and the United States. Relying on an erroneous report in Israel’s
respected daily Ha'ares, according to which Abba Eban, then israel’s ambassador
to the United States, had informed the American authorities that Israel was willing
to commit 200,000 troops if war broke out between the United States and the Soviet
Union, the Israeli Communist Party published editorials denouncing the Government
in its two dailies, the Hebrew-language Kol-Ha'am and its Arabic counterpart, 4/-
lttihad. The editorials called on the Ben-Gurion government to cease its profiteering
from the blood of Israeli youth and suggested that ‘if Abba Eban or anyone else wants
to go and fight on the side of the American warmongers, let him go, but alone.’

Following the publication of these articles, the Minister of Interior suspended
the publication of both Communist newspapers (but not of Ha'aretz) for periods of
ten and fifteen days. The administrative suspension relied on the Press Ordinance, a
British enactment of 1933 which stipulated in Section 19(2) that ‘The [Minister of
Interior] ... may, if any matter appearing in a newspaper is, in [his] opinion ... likely
toendanger the public peace ... suspend the publication for such a period as he may
think fit...’

The newspapers challenged the Minister’s decision in the High Court. In a
celebrated unanimous opinion that discussed theories relating to First Amendment
jurisprudence, the Court set aside the suspension order (Lahav 1981). it is difficultto
assess to what extent the boldness of this step was due to the personality of Justice
Agianat (who wrote the opinion) or to the passage of the Judges Law in August 1953
which ensured the institutional autonomy of the judicial system. Yet it is beyond
doubt that the decision in Kol-Ha ‘am laid the foundations for Israel’s judicial bill
of rights. In its doctnnal breakthrough and constitutional message, Kol-Ha'am was
Israel’s Marbury v. Madison (Burt 1989; Tushnet 2000). What characterizes Kol-

13 H.C.73/53, Kol-Ha'um Company Ltd. v. Mmister of Interior, 7 PD. 871; translated in
1 Selected Judgments of the Supreme Court of Israel (1948-53) 90.
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Ha'am and made it the cormerstone of Isiaeli rights jurispiudence was the readiness
of the Court to state its position on substantive grounds and to make innovative use
of Israel’s Declaration of Independence as an indirect source of law.

Kol-Ha’am rejected the deferential judicial attitude of the early years, which
limited protection of civil liberties to procedural protection. Professor Pnina Labav
provides a fine description of the judicial breakthrough in Israeli constitutionalism.
Kol-Ha 'am was the first case in which the Supreme Court moved beyond formalism
and established substantive criteria for a narrow interpretation of any legislation that
infringed upon basic individual rights. Section 19 of the Press Ordinance vested full
discretion in the Minister of the Interior to suspend a publication for ‘such period
as he may think fit” Yet Justice Agranat managed to impose limits on this broad
discretion. He imported from American First Amendment jurisprudence the principle
of balancing competing interests and developed a guideline principle according
to which a newspaper could be suspended only if the Minister concluded, after
having taken into consideration the ‘high public value of the principle of freedom
of the press,” that ‘as a result of the publication, there is probable danger to public
order.” Justice Agranat did not stop at the formulation of a substantive standard for
suspending freedom of speech in light of claims about threats to national security.
He reviewed the Minister’s judgment according to the new substantive criteria and
determined that the suspension order should be invalidated since the publication was
unl'ikely to endanger public order (Lahav 1997, 107-12).

As Prof. Lahav has argued, Agranat’s opinion in Kol-Hd'am vindicated
‘sociologicat jurisprudence’ (Lahav 1997, 108). For the first time, Israel’s Supreme
Court recognized law as a soctal system, and the judicial process as an enterprise of
balancing interests. The function of the Supreme Court under this new understanding
was to serve as a guardian of civil liberties. The Court anchored its duty to protect
civil rights in the liberal statemen of Israel’s Declaration of Independence of May
14, 1948. The Declaration states that the State of Israel:

[w]ilt be based on Greedom, justice and peace as envisaged by the Prophets of Israel; it will
ensure the complete equality of social and political righs to all its wahabitants urespective of
religion, race or sex; it will guarantee freedom of religio, conscience, language, education and
culture ... and it will be faithful to the principles of the Charter of the United Nations.'*

As previously mentioned, prior to Kol-Ha am, Israel’s Supreme Court had refused
to regard the Declaration (and this section in particular) as part of Israel’s positive
law. In the 1948 case of Zeev v. Acting District Commissioner of the Urban Area of
Tel-Aviv (Yehoshua Gubernik ), the Court held that the wntten document did not have
the legal force of a higher law.” Justice Agranat in Ko/-Ha'am was aware of this
holding. But in a bold leap, he reinterpreted it, opening the door for the inwroduction
of the Declaration into Israeli law. In a widely quoted passage he explarned that
insof ar as the Declaration of Independence ‘expresses the vision of the people and

14 1L.S.I 3(1948).

15 H.C. 1048, Zaev v. Acting District Commissioner of the Urban Area of Tel-Aviv
(Yehoshua Guberrik), 1 P.D. 85; uanslated in 1 Selected Judgmenss of the Supreme Court of
Lsrael (1948-53) 68.
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its faith, we [the judges} are bound to pay attention to [it] when we come to interpret
and give meaning to the laws of the state.’*6

To be sure, the Declaration does not explicitly guarantee the right to freedom of
speech. But given the character of Israel as a democracy and as a freedom-loving
country, Justice Agranat maintained that freedom of speech must be considered
part of the Israel’s legal order and hence should influence statutory interpretation.
Justice Agranat thus made an innovative use of the Declaration as a source for
statutory interpretation and legal recognition of extra-statutory rights (Cohen 2003;
Shapira 1983, 421-3). If in the first years (1948-53) the Court based its holdings
only on nommative legal sources, Koi-Aa'am opened the door to unwritten ideas
and a liberal vision of Israeli democracy as a valid source of legal rights against
infringing legislation. According to the reasoning of Kol-fla'am, a statute should
not be construed as allowing violation of the democratic principles embodied in
the Declaration of Independence, unless the legislature used uneguivocal language
(Barak 1987, 66-8).

In the case law that followed Ko/-fla ‘am, the Supreme Court further utilized the
Declaration of Independence to develop a substantive standard of judicial review
and to protect civil rights left unprotected by the Israel legislature. Freedom of
speech and its intimate relationship to freedom of association were recognized and
given priority, even in the face of considerations of national security; the right of the
public to know and the concomitant limitations on political censorship of movies
was introduced into the legal system; and freedom of religious worship of Reform
Judaism was guaranteed. Putting aside the Court’s performance in expropriation
cases, the constitutional jurisprudence in the two decades after Kol-f{a'am presented
efforts on the part of the Supreme Coutt to transform its procedural authority into a
moral one. The Court of the 1960s and early 1970s was gradually emerging as the
champion of civil liberties and the number of petitions presented to it was on the rise
(Goldstein 1994; Maoz 1988a; Zysblat 1996, 7).

The Failure to Set Substantive Limits to Expropriation Powers

A telling decision which may help to illuminate the double standard that permeated
the case law of expropriation in this period is the judgment in Kardosh v. Registrar
of Companies from 1960 in which the Court established the protection of fieedom
of association.'” Kardosb was the leader of El-Ard (The Land), the first exclusively
Arab political movement in Isracl. The movement, composed of young Israeli Arab
intellectuals, was highly influenced by the pan-Arab call of Egypt’s President Nasser.
It did not recognize the nght of [stael to exist as a Jewish state and aimed at forming
an Arab entity in Palestine which would form part of the awakening Arab nation,
stretching from North Africa to Iraq. In April 1960, the group filed an application with
the Haif a office of the registrar of companies to form a corporation. Their purpose, they

16 H.C. 73/53, Kol-Ha’am Company Lid. v. Minister of Interior, 1 Selecied Judgments of
the Supreme Court of Israel (1948-53) 90, 105.

17 H.C. 241/60, Kardash v. Regisirar of Companies, 15(2) P.D. {151, translated in 4
Selected Judgments of the Supreme Court of Isiael (1961-62) 4.
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said, was to ‘engage in printing, publishing, translation, journalism, book importation
and other wancers related to printing.” By the time Kardosh applied for registration,
the disruptive potential of E/-4rd’s nationalist platforrn had sounded the alarm in the
Israeli secunty services. Relying on the Attomey General’s finding that the group was
subversive, the ccgswrar denied the group a permit to incorporate. El-Ard petitioned
the Higb Court. Applying the ceasoning of Kol-Ha ‘am, namely that statutes should be
interpreted to avoid impainng civil liberties, the Court invalidated the denial, allowing
the group to form a corporation to disseminate it% views (Harris 2002).

The statute that vested power in the registiar of companies was inherited from
the British Mandate and was a typical product of colonial legislation. It allowed
the executive branch ‘absolute discretion’ in deciding whether to allow groups to
incorporate. The registiar argued that the tertn ‘absolute discretion’ meant no or
minimal judicial review of its action. The Court rejected the State’s argument.
Taking the jurisprudence that was developed in Kol-Ha'am one step further, the
majority held that ‘[t]he general principle is thatevery administrative agency should
act within the four comers of the purpose for which it was vested with powers by law,
regardless of whether the statutory language created absolute or limited discretion.’
Hence, in the absence of an unequivocal statutory authorization to censor, the
powers of the registrar of companies should not be interpreted to include ideological
monitoring. In a subsequent rehearing of the case, a five-Justice panel upheld the
original decision.'® It explained that Israel’s democratic nature as expressed by the
Declaration of Independence demanded a narrow reading of the law’s wording
regarding ‘full and complete discretion.” These words should be construed as leaving
room for judicial review that would examine the easonableness of the limitations
imposed on the right to fieedom of association.

The interpretive rule which allowed substantive judicial review even in cases
when the authorizing legislation granted the administrati ve body ‘full and complete
discretion’ carried significant implications for the field of expropriation. As Dr.
Chaman Sbelach observed in a perceptive article, it was to be expected, given the
Kardosh decision, that the Supreme Court would also examine the reasonableness
of the Minister of Finance’s decision to expropriate land. After all, the AO (unlike
Section 14 of the Companies Ordinance at issue in Kardosh) did not use the language
of ‘absolute discretion’ (Shelach 1980). Section 2 of the AO, it will be remembered,
states that public purpose means ‘[a]ny purpose certified by the Minister of Finance
to be a public purpose’; and Section 3 grants the Minister the power to order the
expropriation of any land when ‘he is satisfied that it is necessary orexpedient forany
public purpose.” Yet despite the developments in the scope of judicial review, when
the issue ofthe AO came before it, the Court would refuse to examine the extent of
the Minister’s discretion in a manner consistent with its holding in Kardosh. Instead,
the Court issued opinions in which it limited the scope of its review to matters of
strict illegality or patently extraneous considerations.

18 F.H. 16/61, Registrar of Companies v. Kardosh, 16(2) P.D. 1209; translated in 4
Selected Judgments of the Supreme Court of Israel (1961-62) 32 (Cohen J. and Olshan J.
dissenting).
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An example of the inconsistency in the notms of judicial review employed by
the Court in the period following Kol-Ha ‘am is the decision in Committee for the
Defense of Expropriated Land in Nazareth v. Minister of Finance." In this case from
the mid-1950s, the petitioners, an organ'zation of Israeli Arabs residing in the city
of Nazareth, challenged the discretion of the Minister of Finance to expropriate a
pasticular spot situated on the highest hill of the city. The expropriation order was
issued so that a government center in the Galilee could be conswucted on the site.
Referring to the wording of Section 3 of the AO, the Court contended that discretion
to choose which land to expropriate was conferred absolutely on the Minister of
Finance and hence his policy considerations were immune from judicial review.
Unless the petitioneis could prove that the decision to expropriate a particular plot
of land was tainted by bias, conflict of interest or any other similarly extraneous
consideration, the Court would not intervene.

Judicial self -restraint coupled with formalistic reasoning characterized also the
decisions in Kalmas v. Local City and Planning Commission of Tel Aviv-Jaffa and
Avivim Ltd. v. Minister of Finance. In Kalmas, the petitioner challenged the necessity
of the expropriation in light of a four-year delay in implementing the public purpose.
X 1n Avivim, at issue was whether the Minister of Finance was obligated to disclose
to the landowner the specific public use for which the land was designated.?' As
mentioned in Chapter 1, the AO does not indicate whether a delay in implementing
the public putpose should be considered a de facto abandonment of the need far the
expropriation, nor does it require the Minister to reveal the public purpose for which
the land is saken and to conduct a hearing process. The cases thus called for an activist
intezpretation that would limit the state’s power to expropriate land in the name
of the unwntten democratic value of property rights. Although as regards freedom
of speech, freedom of association and other non-property civil rights, the Supreme
Court in the post-Kol-Ha ‘am period managed to integrate unwritten liberal principles
into the legal system, in Kalmas and Avivim it saw an obstacle for doing do in the
wording of the AO. Employing an extremely narrow reading of the text, the Court
held that, since the AO does not contain explicit provisions which set a timeframe for
implementation of the public purpose and obligate the Minister to reveal the specific
public purpose and grant owners right to a hearing, the expropriation orders at issue
should be held valid.

Formalist ceasoning also charactenized the Court’s handling of claims against
changes inthe public use of the expropriated land. As recalled, the AO does limit the
acts taken by the authority in the post-expropriation penod and does not recognize the
right of the owner to restitution upon changes in the public use designation. In Ge ‘ulat
Halorach v. Minister of Finance, the land at issue was expropiiated for the purpose of
constructing a road and building facilities for an army base.Z [tturned out that the road

19 H.C. 30/55, Committee far the Defense of Expropriated Land in Nazareth v. Minister
o Finance, 9(2) PD. 1261.

20 H.C.75/57, Kalmas v. Local City Building and Planning Commission Tel Aviv-Jaffa,
11 PD. 1601.

2} F.H. 29/69, Avivim Ltd. v. Minister of Finance, 24(2) P.D. 397.

22 H.C. 227772, Ge'ulm Hakrach Ltd v. Minister of Finance, 26 PD. 155.
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was narrower than onginally planned and the property owners appealed to get back the
unused land. A similar claim atose in Banin v. Minister of Finance.® In Banin the
petitioner’s land, located in the Talpiyot neighborhood of Jewsalem, was expropnated
in 1960 for use as a military base. At the time, Talpiyot was on the border with Jordan.
After the Six-Day War (1967) and the annexation of East Jerusalem, the Israeli army
closed the base. In 1971, the owner learned from a newspaper article that the state
planned to develop a residenwal neighbothood on the land. The owner, who had not
received compensation when his land was expropriated in 1960,> filed a petition with
the Court, claiming that the state could not change the public use designahon of the
expropriated land, and if it wished to do so it should re-expropriate the land and pay
compensahon according to the curtent market value of the land (which was much
higher in 1971 than in 1960).

The Supreme Court dismissed both petitions. It held that since the AO did not
require the acquiring authority to return land upon changes in land use designation,
it was not within the authority of the Court to intervene in the expropriation, even if
Justice might require doing so.

The 1960s and early 1970s thus saw a continuity of the discrepancy in the judicial
treatment of civil liberties and property rights. However, while in the early years,
the Court’s refusal to review the reasonableness of expropriation orders related to
a political and philosophical disinclination to develop a substantive concept of the
rule of law, this was not the case with regard to the judicial deference in the land
expropriation case law of the second decade. The Court of the 1960s had gradually
gained prestige and authority within Israel’s system of govemmuent. Accordingly,
its strengthened institutional status enabled it to shift its role from guarantor of
strict legality to arbiter of the normative content of Israeli democracy. As part of
this process, the Court expanded the scope of its review over the content of policies
and decisions adopted by the executive. Furthermore, the gradual change in the
pereeption of the judiciary’s role as a constitutional decision-maker was reflected
also in the mode of legal reasoning. In the non-property adjudication of the 1960s and
early 1970s, the Court consciously resorted to external (extra-normative) principles
of Israeli democracy such as those appeanng in the Declaration of Independence in
order to narrow the actual application of the infringing legislation. These changes did
not reach the field of land expropriation. The Court based i% reasoning on a literal
reading of the law, the Declarzation of Independence was never mentioned in the land
expropriation case law of the period, and in terms of doctrines of judicial review, the
Coun failed to create substantive standards for limitations of expropriation powers.
As wll be analyzed below, the gap in the treatment of private property and non-
property civil rights widened in the 1980s in consequence of the process by which
the Supreme Court redefined its constitutional role in Israeli society.

23 H.C.282/71, Banin v. Minister of Finance, 25(2) P.D. 466.
24 The owner refused to accept the below-market compeusation offered him by the state,
because to do so would have required him to waive any clarm to further compensation.
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Widening the Gap in an Age of Judicial Activism: The Late-1970s and 1980s

The Changing Role of the Supreme Court

The trend of expanding judicial review beyond the letter of the law reached a peak in
the late 1970s and 1980s. As mentioned, the literature commonly teats the 1980s as
a tuming-po'int which distinguishes between the ‘old Court’ and the ‘new Court.’ This
periodization scheme cests on an observation about the occurtence of two interrelated
proassses which are viewed as characternistic of the rights discourse of the 1980s: the
decline of formalism and the rise of judicial activism (Mautner 1993).

The opinions of the High Court in the 1980s reveal a striking decline in the status
of the traditional formalistic ideology and a corresponding (and important) change
in the style of reasoning. Karl Llewellyn has distinguished two styles of judicial
ceasoning: ‘grand style’ and ‘formal style’ (Llewellyn 1960, 35-41).2 Opinions
leaning toward ‘grand style’ articulate both legal and non-legal arguments to explain
and to justify the decision. They are a product of a legal ideology that emphasizes
the normative dimension and moral consequences of law. Opinions leaning toward
‘formal style,” on the other hand, present the outcome as following ineluctably or
mechanically from pre-€xisting rules. Such reasoning is used by a judiciary that sees
its function as one of finding the sole ‘correct’ answer to the legal problem at hand.
Israel’s rights jurisprudence of the 1980s was written largely in grand style. The
decisions of the Supreme Coust became much longer and more elaborate, and terms
such as ‘values of the legal system’and ‘the foundational principles of Israeli law’
appeared time and again in the Court’s rulings. The Court also tended to invoke to
a greater extent the ‘interests balancing’ mode of reasoning that originated in Ko/-
Had'am.

The use of the ‘grand style’ in the rights jurisprudence of the 1980s signified a
shift in the Court’s perception of its fimction and duty in Israeli society. From an
institution that was guided by formalistic ideology which confined the role of the
judiciary to dispute adjudication, Israel’s Supreme Court moved in the 1980s to a
new conception. The Court of the 1980s manifestly regarded i1%elf as an actor in the
realm hitherto reserved only for the legislative bench, namely, the determination of
the normative content of the law as opposed to its mere application.

Alongside the changes in the style of reasoning, there was a shift to judicial
activism. The 1980s saw arevision of the rules concerning access to the High Court.
In the early years, the High Court held to the concepts of standing and justiciability
so as to keep itself within the safe boundaries of an institution whose main function
was to decide controversies between individuals and the state, rather than issues
reflecting clashes of interests between opposing sectors in society.* These principles

25 The term ‘formal style’ can be used interchangeably with the term ‘formalistic style’
used in the firs? part of the chapter.

26 Under the narrow concept of justiciability, the Court decided that petitions involving
issues of foreign policy, military actions or other questions conceming sensitive political
issues were ‘unsuitable’ for judicial determination and therefore non-justiciable. Under the
nartow concept of standing, the petitioner had to show direct and substantial intezest in the state
action at stake. The Court held that a mere infringement upon religious feelings or ideological
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were sharply reversed in Ressler v. Minister of Defense. Concerning the question
of whether the deferral of military service of rabbinical students was suitable for
judicial review, Justice Aharon Barak held that:

Any [human] action is susceptible to determination by a legal norm, and there isno action
regarding which there is a0 legal norm determine'ng it. There is no ‘legal vacuum’ in
which actions are taken without the Jaw having anything to say about them. The law
encomgasses any action ... The fact that an issue is ‘strictly political’ does not change the
fact that such an issue is also ‘a legal issue.'¥

The Court’s activism opened the door for interest groups as well as for politicians
to resort to litigation as a vehicle for initiating social and political reform. But
activism was also evident in the scope of judicial review. The Court of the late 1970s
and 1980s replaced the old methodology of strict formal analysis of the legality
of the relevant govermmental decisions in favor of supervision of the content of
administrative decisions. It imposed new requirements on administrative organs
such as the duty of reasonableness, rationality of the decision-making process and
proportionality, all of which were now elements that the Court took into account
when reviewing the legality ofan alleged infringement of rights by administrative fiat
(Dotan 2002; Zamir 1996). Judicial review coupled with judicial activism resulted
in decisions that expanded the protection given to civil liberties in Israel. During the
1980s, the Court virtually eliminated theater censorship and reduced the impact of
film ceasorship (Markoe 2000).® It prohibited gender discrimination and ordered
the inclusion of women in religious councils and in the body that elected the Chief
Rabbi of Tel-Aviv.® The Supreme Court also overtummed the decision of the Central
Elections Committee barring both Meir Kahane’s racist party and a pro-Palestinian
party from running in the 1984 parliamentaty elections.* It recognized the freedom
of demonstration (Kretzmer 1984)* and expanded the protection of freedom of the

comvictians of the petiticner was unlikely to satisfy this requirement. Moseover, even when the
petitioner could show that the state action caused them some material damage, they were
likely to be denied stending if the same action caused sirsilar harm to a lasge group of people
or to the whole sector of which they formed a part. Ttus narrow concept allowed the Courtto
refrain from interfering in sensitive political issues in the areas of religion and state and law-
enforcement with eespect to high-ranking political figures. One importent implication of this
policy was that it significantly reduced the ability of pelitical parties, interest groups and other
oganized htigators to use the Court as an arena to promote their political agendas (Shetreet
1996).

27 H.C.910/86, Ressler v. Minister of Defense42(2) P.D. 441, 447.

28 H.C. 14/86, Laor et al. v. Films and Plays Censorship Board, 41(1) P.D. 421; H.C.
806/88, Univessal City Studios Inc. v. Films and Plays Censorship Board, 43(2) P.D. 22.

29 H.C. 153/87, Shakdiel v. Minister of Religious Affairs, 42(2) P.D. 221; H.C. 953/87,
Poraz v. Municipality ofTe Aviv-Jaffa, 42(2) PD.309.

30 E.A. 284, Neiman v. Chairman of the Central Elections Committee for the Tenth
Knesset, 39(2) PD. 225; E.A. /88, Neiman v. Chairman of the Centrol Elections Committee
to the Twelfth Koesset, 42(4) P.D. 177.

31 HC.148779,Sa’ar v. Minister of Interior and the Police, 34(2) P.D. 169; H.C. 153783,
Leviv. Southern District Police Commander, 38(2) P.D. 393; translated in 7 Selected Judgments
of the Supreme Cowrt of Istael (1983-87) 109.
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press to allow the appearance of politicians who supported the Palestine Liberation
Organization® and ultra-nationalist Jewish extremists on national television.”

A additional innovation of the 1980s was the willingness of the Court to employ
its new substantive standards of review to decisions of the security apparatus. In the
first four decades, the Court had refrained fiom reviewing administrative discretion
in security matters. This now changed (Bracha 1991; Bracha 2003; Hofnung 1996).
In the 1989 landmark decision Schnitzer v. Chief Military Censor, the Court set
aside a decision of the military censor to suppress an article criticizing the Mossad
(Israel’s secret service), on the grounds that the censor had failed to show a realistic
likelihood of serious injuty to national security.”* These developments led scholars
to view the body of pro-civil rights rulings of the High Court as Israel’s *judicial bill
of rights’ (Barak-Erez 1995). Others saw in the Court’s rigorous protection of civil
rights a basis for comparison between American and Israeli constitutionalism (Burt
1989; Jacobsohn 1993).

The expanding involvement of the Highb Count in political life came as a result
of major changes that took place in Israeli society and politics up to the 1980s. As
Prof. Menachem Mautner obseived, the rise of individualism as a social ideology,
the appearance of Jewish radical groups, the change in the orientation of the legal
profession—away from the English model and toward American law, and the
growing institutional legitimacy of the Supreme Court**—all these factors combined
to encourage the judiciary to redefine its role as a participant in the making of the
law, in partnership with the legislature (Mautner 1993, 119-54). Yet similar to what
occurred in the decade that followed Kol-Ha ‘am, the Court’s changing perception
of its role did not affect its holdings in land expropriation cases. As the following
discussion shows, in sharp contrastto the transformations that occurred in the realm
of non-property civil rights in the 1980s, in expropriation cases we encounter the
‘old Court’ with the characteristic features of deference to executive discretion and
literal and technical interpretation of statutory language.

And while this policy of deference and restrained review was de rigueur in the
formative period and to a lesser extent in 1960s, by the 1980s it seemed thoroughly
outmoded.

Continuing Trends of Judicial Restraint in Expropriation Cases

Rarely does one find a remark by a Supreme Court Justice that suggests in advance
that the petitioner’s call for judicial review is pointless. ‘[ T]his is yet another attempt
following many previous barren attempts,” wrote Justice Berenson in the 1974 case
of Spolansky v. Minister of Finance, ‘to setaside a decision of the Minister of Finance

32 H.C.243/82, Zichrony v. Israel Broadcasting Authority, 37(1) P.D. 757.

33 H.C. 399/85, Kahane v. Israel Broadcasting Authortty, 41(3) P.D. 255.

34 H.C. 630/88, Schritzer v. The Chief Military Censor, 42(4) P.D. 617; translated in 9
Selected Judgments of the Supreme Court of Israel (1977-90) 77.

35 By the end of the 1980s, the Coust was trusted by at least 75 per centof the public and
was ranked second after the Israel Defense Forces (IDF), which had a public trust rate of 90 per
cent (Barzilal et al. 1994).
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to expropriate land for public use by virtue of the AO.”*¢ It is noteworthy indeed that
up until Spolansky and after more than three decades of adjudicanon, the Supreme
Court had never invalidated an expropriation order issued pirsuant to the AO, And
yet it is possible to sense the influence of powerfil extra-doctrinal factors between
the lines. Justice Berenson’s comment can be read as suggesting that no matter how
solid the formal legal arguments of the petitioner, the Court must uphold the long-
standing doctrine of deference and self-restraint in expropriation cases.

In Spolansky, the petitioner’s land in southern Jerusalem was originally taken
for the purpose of building a new subdivision composed of 5,000 housing units for
immigrants, low-income families and young couples. After the land had been taken,
the landowner discovered that although the majority of her land was indeed intended
for low-income housing units, a small part of it was designated for construction
of single-family units intended for wealthy immigrants and foreign investors. In
her petition, the landowner asked the Supreme Court to set aside the expropriation
with respect to the land on which the luxury units were to be built. Housing for
wealthy immigrants and foreign investors, she contended, deviated fiom the original
purpose for which the land was expropriated and could not be deemed a permissible
public purpose justifying expropriation. A similar claim arose in 1986 case of Aton
v. Minister of Finance.*’ In Aton, the intended use of the expropmated land was
changed from construction the Jewish neighborhood of East Talpiyct to the planting
of a forest.

While the owners in Spolansky and Aton could have expected the Court of
the 1980s, which had succeeded in creating an unwritten judicial bill of rights, to
reach beyond the letter of the law to its underlying premises and to find protection
for property rights in the liberal vision of Israeli democracy, this apparently did
not happen. The Supreme Court refused to interfere in the Minister's redefinition
of public use and to grant the landowners recourse. In rejecting the petitions, the
Court applied again the old formalist reasoning that viewed the language of AO as
determinant in granting the Minister absolute fieedom and narrowing the scope of
judicial review. The Court in Spolansky also dismissed the landowner’s request to
block the expropriation ofher land. In her petition, the landowner expressed her own
willingness to develop the site herself and to construct the luxury accommodation
(which was the stated public purpose of the expropriation). However, the Court
accepted the authorities’ claim that granting the landowner the right to develop her
Iand could slow down the process of building 5,000 housing units on alarge number
of plots. The landowners’ attempt to block the expropnation on the basis of their
willingness to execute the proposed public purpose was also rejected in the 1982
case of Lubianker v. Minster of Finance, which will be further discussed in Chapter
7 below.®

The muted and deferential tone of the Supreme Court was evident in the judicial
handling of challenges to the no-compensation rule, as well. Just as the judicial bill

36 H.C.142/74, Spolansky v. Minister of Finance,29(1) P.D. 421, 429.

37 H.C.704/85, Aton v. Minister of Finance, Takdin Supreme Court Precedents 1986(3)
14.

38 H.C.307/82, Lubianker v. Minister of Finance, 37(2) P.D. 141.
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of rights may be traced to Ko/-Ha‘am, the landmark decision that advanced civil
liberties jurisprudence in Israel, so the disfavored status of land ownership when it
came to the right of full compensation for expropriated property may be traced to
a single case dating from 1979, Feitzer v. Ramat Gan Local Planning and Building
Commission® In Feitzer, the owners’ six parcels of land were expropriated in their
entirety for a school. The planning commission offered to pay the landowners cash
compensation of 60 percent of the value of the land, which was located in a wealthy
residential area of the city of Ramat Gan. The rationale invoked by the planning
commission to justify the lower amount of compensation was that the Planning Law
of 1965 permitted the taking of up to 40 percent of a plot without compensation for
educational buildings.

Until Feitzer, the Court displayed great deference to authorities’ decisions to
utilize the nocompensation rule while invoking a justification known as betterment
rationale. According to this justification, landowners benefit from the execution of
developmentplans associated with landexpropriation. The bettermentthat landowners
enjoy is not a result of their own effort and thus it is justifiable to require them to
hand over some of the benefit by dedicating part of their land for public use without
monetary compensation.*’ The betteiment rationale by its nature calls for a precise
calculation of the benefits received by each individual plot and the burden imposed
on the landowner. Yet the Supreme Court treated it as an abstract idea and not as a
matter of fact. In none of the cases of uncompensated expropriation did the Court
examine therelative value of the land taken and of the benefits provided (Lewinsohn-
Zamir 1994, 67). Moreover, even in cases in which the public use adversely affected
the value of the remainder, the Court enforced the no-compensation 1ule as a matter
of course ¥

In Feitzer, the Court had the opporttunity to reconsider its policy in deferring
the authorities’ decision to make maximum use of the no-compensation rule.
According to the betterment rationale, the benefit derived by the landowners from
the execution of the development plans may stand as compensation for the taking.
But the circumstances in Feitzer were extreme, as the landowners’ property was
expropriated in its entirety. In such a case, clearly, a betterment rationale could not
justify an uncompensated taking. The landowners in Feitzer argued that when the
entire plot is taken, the authority cannot apply the no-compensation rule since the
landowners had been left with no propeity to which betterment could attach. They

39 C.A.377/719, Feizer v. Ramat Gan Local Planning and Building Commission, 35(3) P.D.
645.

40 C.A. 676/75, Estate of Fred Khayatt v. Haif a Local Planning and Building Commission,
31(3) PD. 785; C.A. (T.A.) 216/48, Pardes Yanay Co. v. Municipality of Ramat Gan, 6 PM.
(Distnct Court's Reports) 380.

41 In H.C. 43779, Goldenberg v. Local Planning and Building Commission Tel-Aviv
District, 33 (3) P.D. 122, a private passage between two buildings was expropriated for a public
road. The owners submitted that they did not ceceive any benefit from the improvement since the
passage was available for their private use even before (he expropriation and that its conversion
into a public road caused increased levels of noise and pollution. The Court nevertheless
approved the applicabon of no-compensation rule.
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called on the Court to close the gap between theory and practice and limit the no-
compensation rule to actual circumstances of betierment to the remaining property.

The Court rejected the landowners’ argument. While acknowledging that the
landowners could not reap any benefit from the expropriation under the betterment
rationale, the Court offered an altemative rationale for the no-compensation
rule—the tax rationale, that is, that expropriation without compensation should be
viewed as a form of general property tax. ‘[S]imilarly to traditional property taxes
which require landowners to allocate betterment tax from the profit they gained on
selling their property,’ the Court held, ‘the Israeli lawmaker required landowners
to contribute 25 percent or 40 percent of their land for public improvement.” This
reasoning, as Prof. Lewinsohn-Zamir and others have shown, leads to unjust results.
Viewing expropriation without compensation as a kind of property tax aggravates
the burden imposed on landowners. On the one hand, the tax rationale allows local
authorities to take the maximum permitted 40 percent of any plot of land, without
assessing the economic impact on the remaining 60 percent. Oua the other hand,
the rationale justifies ignoring the connection between the burden imposed on the
landowner and their share in creating the particular expenditure. By adopting a tax
rationale, the Court in Feitzer rejected the type of nexus and proportionality tests
developed by American coutts, the purpose of which is to prevent the shifting of
a disproportionate share of the cost of local public projects to an arbitrarily chosen
subset of local residents.* The landowners in Feitzer were singled out to bear the
burden of financing a school although they received no hetterment from the public
improvement and they did not generate the need for it (Alterman 1985, 220-25;
Lewinsohn-Zamir 1994, 67-72). ¥

This harsh and morally troubling result remained the law for over two decades,
until it was overturned in 2001.* For present purposes, the important point is that
the judicial deference of the Feitzer Court stood at odds with the concurrent judicial
activism in other areas, notably civil liberties. Even a superficial reading of the
opinion reveals that the Feitzer Court had retreated from the grand style. The Court
(per Justice Landau) pursued a highly legalistic analysis of subtle changes in the
language of various statutes. Justice Landau failed to discuss the reasons for the
authority’s decision to deduct 40 percent of the compensation payments and failed
to consider whether a dismissal of the petition might have an impact on society.
Instead, he spoke of a ‘correct interpretation’ and of an ‘inevitable conclusion.” The
tmpression that one gets from reading the opinion is one of linguistic and technical

42 See Chapter 1 above.

43 As a practical remedy, the Court in Feitzer, per Justice Barak, suggested that the
landowners could receive ex gratiacompensation by virtue of Section 19a}2) of the Planning
Law. This section gives the Minister of the Interior authority to iastruct the Local Planning
Commission to pay compensation when, in tus judgment, undue hardshup has been caused to
the landowner. The Minister of the Interior refused, however, to grant the landowners such
relief. After another appeal to the High Court of Justice in 1986, the Court ordered the Minister
to consider compensation for the petitioners favorably. H.C. 839/86, Heirs of Edith Feitzer v.
Minister of Interior, 42(2) P.D. 157.

44 See Chapter 9 below.



54 Land Expropriation in Israel

arguments winning out over moral values and a commitment to protect property
rights.

The Feitzer case is the last to be discussed in this chapter concerning the double
standard in the Court’s wreatment of civil rights and land ownership rights in the pre-
constitutional era. Situating the Court’s record in land expropriation cases within
the wider context of the developments that occurred in Israeli rights jurispiudence
during this period, one cannot but reach the conclusion that the Court’s patterns of
behavior cannot be attributable to an overall judicial philosophy of deference. Rather,
the heightened judicial deference in land expropriation cases should be viewed as
influenced by the unique status of land ownership rights in Israeli legal culture. In
the following chapters, I shall explore the extra-legal factors that have shaped the
disfavored status of private land ownership in Israeli law and have created a culture
of legitirnacy for the extensive use of expropriation powers.



Chapter 3

Nation-Building and the Ideology of
Public Land Ownership

The preceding discussion demonstrated the disfavored status of private land and
private land ownership in Israel’s rights jurisprudence. Throughout the pre-
constitutional era, Israel’s Supreme Court treated land expropriation very differently
from state infringements of other rights. It is now time to seek an explanation for the
Court’s land expropriation record. The present chapter and those that follow are an
attempt to understand the Court’s behavior by situating it within a broader historical,
cultural and political context. 1 have chosen to explore three basic components of the
Israeli setting. In this chapter, 1 discuss the historical background for the disfavored
status of private land within Israeli legal culture, and the effects of this attitude on the
Jjurisprudence ofland expropriation. In the next chapter, 1 examine the role played by
[srael’s immigration policy in shaping the doctrine of ‘public use.” Chapters S, 6 and
7 focus on the implications of the Arab-Israeli land conflict for land expropriation
adjudication in the Jewish sector.

The current status ot private land ownership within Israeli legal culture can
be traced to the pre-state process and ideology of nation-building. The leaders of
the Zionist movement saw in private property an invalid nation-building strategy
and favored instead the land regime of public ownership. In the pre-state period,
the Zionist movement executed its preference for public land ownership through
the Jewish National Fund (JNF). The JNF remains active as a quasi-govermmental
institution in modem Israel, and it continues to adhere to this ideology of national
land ownership. Aside from the State of Israel itself, the JNF is the largest owner of
cultivated land in the country, and it retains a key role in shaping policies affecting
all public land in Israel. The discussion below will trace the ways by which the JNF
has imbued the apparatus of the state with its pre-state ideology. This was made
possible because the JNF’s ideologically driven dislike for, and suspicion of, private
property in favor of public land ownership coincided with the structure of political
power in the pre-state Jewish community and later in the State of Israel. Furthermore,
the JNF initiated an array of symbolic practices by which it succeeded in presenting
national land ownership as apolitical ideology and in making it a key symbol of
Jewish national revival and the new Hebrew culture.

Looking at the continuity between the pre-state and the state periods fiom a
sociologscal point of view, it should not come as a surprise that ideas about land
ownershtp maintained their long-term influence. While social covenants that bear
upon matters of technology or intellectual property rights change rapidly, attitudes
that frame our reference as a society to real estate are much slower to change. The
argument presented in this chapter suggests that the pre-state experience ot acquiring
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land under the policy of public ownership generated a unique Israeli land regime and
tradition. The disfavored status of private land in Zionist ideology has contributed
to the formation of Israel’s existing land tenure, under which 93 percent of the land
is publicly owned, and this in turn has reinforced a legal culture in which private
landownership discourse is marginaliaed.

The Zionist Settlement Drive and the Establishment of the JNF

Zion, or Eretz Israel (the Land of Israel), is a central pillar of the Jewish religion
and of Jewish group identity. As a people without a land for nearly 2000 years,
Jews strove wherever they were to maintain the sense of vital ties to the Land of
Israel. They prayed for rain in Eretz Israel during the rain-abundant seasons in the
countries in which they resided; they celebrated the annual harvest festival (Shavuor)
according to the seasonal agiicultural cycle in Eretz Israel, and studied the body of
law governing agriculture that applies to Eretz Israel. On a more routine basis, pious
Jews express three times a day the desire to return to Zion and to rebuild Jerusalem,
and the daily prayers themselves, no matter where, are always recited facing East—
the direction of Jerusalem. These rituals expressed and institutionalized the belief
that there exists an exceptional relationship between the people of Israel, its God
and its Land: that the Land of Israel is the Promised Land and that the promise
is irreversible.! If Jews obey God’s commandments and maintain a high level of
morality, they will have the right to expect a messianic Redemption (ge’ula), which
is to say, an ending of their exile. Redemption according to the Jewish religion will
wke place in the spiritual realm of life and can occur only in Eretz Israel (Davies
1982).

Zionism, the movement of national liberation of the Jewish people, built upon
the age-old theological concept of the Promised Land and the expectations for
Redemption in the Land of Israel. Yet modem Zionism differed from the vision of
religious Judaism. Zionism did not accept, but in fact reacted against, the conception
of the Jewish commitment to live in the Land of Israel solely (or at least primarily)
in religious, Messianic terms. Zionism meant a renaissance: a reconstruction of the
Jewish people and of the Jewish person. The traditional vision of the link between
the Jewish people and the Land of Israel was reconstructed to mean the building
in Eretz Israel of a new society around the themes of social equality and an actual,
physical connection to the soil (Laqueur 1972; Lucas 1975).

Modem Jewish settlement in Palestine began with the consolidation of the
Lovers of Zion (Hovevi Zion), a name given to the dozens of groups in Russia and
Romania, and later in Western Europe that began arriving in Palestine at the end of the
nineteenth century (1882). Upon their arrival, the settlers realized that the common
perception of the ‘Promised Land’ as empty of any people and waiting for over 2000
years for Zionist Jews to redeem it was not at all compatible with reality (Avner
1984, 61; Gemer 1991, 13-18). In the territory that would later become known as

1  Genesis, the first book in the Bible, states that ‘the Lord made a covenant with Abram,
saying, Unto your seed have 1 given this land*(Gen. 15:17).
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Palestine, there were close to 500,000 inhabitants of whom only 7 percent were
Jewish (McCarthy 1990, 1-24). Facing this reality, Zionism developed the ideology
and practice of achieving Jewish sovereignty in Palestine by acquiring and settling
the land, ‘dunam by dunam’ (Horowitz and Lissak 1978, 49-52; Kimmerling 1983,
1-30, 106-21). The Zionist strategy of a gradual and incremental process of land
acquision was pursued under the policy of public land ownership.> The institution
that represented and implemented this policy, converting it into an ideology and
turming it into a symbol of the new emerging Hebrew culture in Palestine, was the
INF.

The JNF was the executive organ of the Zionist movement for Jewish land
purchases in Palestine, and it pursued its activities under the principle of the Jewish
people’s common ownership of the land. The JNF was established in 1901 when
the Fifth Zionist Congress accepted the proposal ot Zvi Hermann Schapira of
Heidelberg (1840-98), a rabbi and professor of mathematics, to institute a fund to
acquire ‘Jewish territory’ (Huiwitz 1932; Kilausner 1966). Schapira suggested that
the money for acquinng the Jewish territory would come from world Jewry, and
that the fund would be characterized by two qualities: it was to be perpetual, and the
land acquired had to be forever the common and inalienable property of the Jewish
people. It should not be sold to individuals but rather leased for renewable periods of
no more than 49 years to those who were willing to work it.?

These two qualittes of the Fund constituted and manifested links between
modern Zionism and traditional Jewish values (Berlin 1932, 8). The principle of land
inalienability implemented the biblical notion of the Land of Israel as divine property
that ‘shall not be sold for ever, for the land 1s Mine’ (Lev. 25:23). The other aspect
of the principle of land inalienability was the 49-year lease, which corresponded to
the Biblical jubilee law, according to which all lands are redeemed every fiftieth year
and restored to their original owners at no cost (Lev: 25: 14-17). The idea of viewing
the entire Jewish people as owners of the land also gave modern meaning to the
ancient belief that every Jew has a portion in Eretz Israel. Finally, even the very act
of collecting donations to form the Fund’s capital rested upon a well-based tradition
of monetary support from Diaspora Jews to the Jewish community in Eretz Israel *

Schapira presented his proposal as early as in the First Zionist Congress which
took place in 1897. However, because of legal and organizational difficulties, it was

2 Thefirst wave of modern Jewish immigrationto Palestine (i 882-1 903) favored private
ownership ofjand. But starting with following waves of immigration, attr'tudes favoring public
ownership became most dominant (Shafir 1993).

3 The Hebrew name ofthe Jewish National Fund, Keren Kayemet Le Israel, emphasizes
the quality of the fund as inexhaustible. The name derives from the Talmudic dictum about
good deeds ‘the fruits of which man enjoys in this world, while the capital abides [keren
kayemet) for him in the world te come’ (Mishnah Pe’ah 1, 1).

4  Monetary suppoit of Diaspora Jews for the Jews of Eretz Israel was a tradition
originating as early as the time of'the Second Temple. Beginning in the seventeenth century,
the system of support was institutionalized into what came to be known as the chalukah
(appoitioning) system. This system was based on the organization ofthe Jewish community in
Palestine into groups, with each group receiving financial support as a matter of charity from
its community of origin.



58 Land Expropriation in Israel

not until the Fifth Zionist Congress in 1901 that the delegates voted unanimously to
establish the Fund. The JNF was incorporated in England in 1907 as a limited liability
company with the authority to buy—but not to sell—land in Palestine and to finance
Jewish settlement of the land it acquired. Control of the JNF was permanently vested
in the members of the Action Committee of the Zionist Organization.

From the outset, the JNF’s principle of national land gained wide support among
the rank and file of the Zionist movement. Alongside the appeal to Jewish religion
on the one hand, and to L.abour Zionism revolutionary aspirations on the other
hand, the policy of public land ownership was essentially favored as a practical
means by which to advance the objective of settling Palestine and achieving Jewish
sovereignty.

The Alleged llls of Private Land Ownership

A central concern underlying the rejection of private propeity as a strategy for nation-
building was i connection to land speculation and the rise in land prices. The economy
of Palestine had two characteniswcs that favored land speculation. It was a pre-
industnalized country in which land could be purchased relatively cheaply and, given
an uncrease in immigration, resold at a profit; and in the period beginning in the mid-
1920s there were no alternative investment opportunities in the Palestinian economy for
the Jewish capital which flowed into the countty (Granott 1936; Kimmerling 1983).
Zionism struggled against land speculation since it was destructive to its goal of
buying as much land as possible for Jewish settlement. The only method to acquire
land in Eretz Istael was through purchases from Arab landowners on the open
market. Zionism regarded national land ownership a more efficient strategy than
private property for gaining ownership of large tracts of land and maintaining them
under Jewish ownership. The prices of land in Palestine were high for the Jewish
immigrant-settlers, both because the land was already settled and because the wide
range of territorial ownership patterns under Ottoman land law made transfer of
ownership difficult.® Furthermore, given the status of land as the central resource in
the conflict between Arabs and Jews, there was also a political price that needed to
be added to the land’s value in order to persuade the Arabs to sell their land to Jews.
The phenomenon of land speculation by Jews did not make this cheaper, nor did it
help make the supply of Arab land greater. Zionist leaders feared that because of
competition among Jews over land, Arabs would receive the impression that ‘Jews
can buy everything’ and that indeed everything would be bought by Jews if the
Arabs did not resist. Land speculation thus had two negative effects: it caused a rise

5 The two main patterns of fand tenure in Palestine had very different degrees of
fluidity. The most common form was collective village ownership, mushaa. Mushaa land
was very difficult or often impossible tosell. The other major form of fand tenure in Ottoman
Palestine was private ownership of large estates. Large estates were owned either by locat
eswle owoers or by abseotee (i.e. foreign) effendis. If they contaimed arable land, large estates
were cultivated by sharecroppers, tenants, or secondaty temants (Kimmerlmg 1983, 31-38;
Stein 1984, 65-71).
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1n land prices and at the same time, it increased the reluctance of Arabs to sell their
land (Kimmerling 1983, 69).

The policy of public land ownership was intended to prevent or at least control
speculators by keeping the responsibility for all Jewish land purchases in Palestine
in the hands of the JNF. The idea was that by putting as much land as possible
under national ownership, the land would cease being a marketable commodity to
be bought and sold at will. In addition, the JNF as a major buyer had the advantage
of being able to buy laige tracts of land that were mostly uncultivated and therefore
relatively inexpensive, and it would also be in a favorable position to influence land
prices (Bohm 1932, 25-26; Metzer 1979).

Another important concern which fueled the dislike of private land ownership
was the fear of resale of land to Arabs. Given the escalating real estate prices, Zionist
leaders feared that individual Jewish landowners, lacking Zionist zeal, might be
tempted to resell their land for profit. Public ownership and land inalienability, so
it was argued, averted this danger and freed Jewish ownership of land from the
potential impact of individual caprice.

Private land ownership was also frowned upon for reasons of social ideology.
Zionist ideology drew its inspiration as much from the egalitarian doctrines heralded
by the French revolution and European socialism as from the ancient call of the
prophets of Israel (Avineri 1981, 88-100; Frankel 1981). Theodore Herzl, the father
of political Zionism, in his book Altneuland (Old-New Land) (1902) depicted the
new Jewish society as founded for the most part on cooperatives, with the most
modern labor legislation, including a seven-hour work day. For him and for other
Zionist thinkers who sought to link classical economic theory with socialist thought,
public land ownership and the holding of large tracks of land by the JNF were
an appealing means of preventing the formation of laige private estates and the
consequent introduction of the social ills of exploitation of human labor and the
creation of a land-starved agricultural workforce.® The control of the JNF over its
land would enable it to allocate to fariners only as much land as they could cultivate
themselves without the need to resort to hired labor (Rudensky 1932). Furthermore,
public land ownership also corresponded to the Zionist endeavor to promote social
equality through land reform. Central leaders within the Zionist movement echoed
the sacial justice ideology of the American fand reformer Henry George ( 1839-97),
who in his book Progress and Poverty (1879) called for the abolition of private land
ownership as a cure for economic privation.’

6 ‘History has shown how grave are the evils arising from private ownesship of land,’
wrote Adolf Bohm, a General Zionist, in one of the informative pamphlets issued by the Head
Office of the JNF in 1932. ‘First there are those of political nature. The decline of whole
empires such as Roman, has been aitributed to the system of large landed estates (Yatifundta).
This leads to the substitution of badly paid day laborers for independent peasanss; the latter
then flock to the cities and it follows that where large estates are the rule, neglect of the soil
inevitably results’ (Bohm 1932, 11).

7 Already in Alteuland (1902) Theodore Hera) supported his utopian socialism by
citing Henry George's land-poverty nexus. Later on, Franz Oppenheimer (1864-1943), an
economuist and sociologist, published a book, Collective Qwrership and Private Qwnership
of Land (1914), in which he relied on George’s ideas to suppoit the concept of cooperative
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Finally, another important category of reasons for advocating collective land
ownership originated in the goal of transforming as many Jews as possible into
farmers. The emphasis of Zionism upon agricultural settlement derived from two
sources. One was the important role of agriculture as a means by which to increase
the area under Jewish ownership. Given the fact that the termtory in Palestine was
occupied by close to half a million Arabs, the Zionist movement sought a cheap and
fast way to expand Jewish presence. Agriculture was considered the most efficient
way of establishing an extended Jewish territorial basis in Palestine, since it required
less investment in physical and human capital and a shorter tumaround period than
manufacturing. Agricultural settlements also provided an economic framework to
absorb a large influx of Jewish immigrants who were expected to arrive in Palestine
(Metzer 1978).

The other group of arguments thattilted the balance toward agricultural settlement
over urban life reflected the revolutionary ideology of the Labour leadership
within the Zionist movement. Zionism’s revolutionaiy state-building philosophy
envisioned not only the establishment of a sovereign Jewish state, but also the
creation of a ‘new Jew’ who would be the antithesis of the Diaspora Jew. Zionism
called for transformation of the Jews fiom peddlers, beggars, yeshiva students and
minor crafismen into a nation of hardy laborers. In 1925, only about 4 percent
of the European Jewish workforce was engaged in agricultural activity. Zionism
strove to address what it regarded as an unhealthy void in the nation’s occupational
structure (Granott 1956, 19; Kimmerling 1983a). Agriculture therefore was assigned
an important revolutionary role in Zionist ideology. In the words of a popular song
of the early settlement era of the 1920s, ‘we have come to the homeland to build and
be rebuilt in it.” The new society would be not only the creation of the ‘new Jew,’ but
its creator, as well ®

Jewish agricultural work and private land ownership were deemed incompatible
in Zionist thinking (Kimmerling 1983a). First, this was because private capital had,
to that point, proved unsuccessful in establishing viable agricultural settlements. The
first moshavot (Jewish agricultural settlements) established between 1882 and 1901
by the Lovers of Zion were all a result of private initiatives. The setters bought
the land with their own funds and needed to sustain themselves until the first crop
yielded income. However, due to insufficient means and unforeseen difficulties in
cultivating the land, the first moshavot were soon on the verge of collapse (Bein
1945, 8-9; Gvati 1985, 8-17; Penslar 1991). Given this early experience, Zionist
leadership assumed that private capital as a general rule would be attracted to the

Jewish settlements in Palestine (Bein 1971, 71). George's book was translated into Hebrew
(with the assistance of the JNF), and was read not only by the dominant socialist sector within
the Zionist movement but also by middle-class Zionists.

8 The association between the Jewish retwrn to the Land of Israel and economic
transformation was well-nigh universal in Zionist ideology, resisted only by Revisionism,
which glorified the individual entrepreneur and admired the Jew as a pioneer of modem
capitalism. The Revisionists yearned to reshape Jews politically and militarily, but intended
to leave their occupationat structure intact (Penstar 2001).
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city where smaller investments were required than for rural settlement, and where
the demand for real estate made profitability more likely (Granott 1940, 10-16).

Private land ownership and its close connection to laige estates and hired work
also appeared an incorvect strategy for handling the Jewish-Arab conflict over land.
it was a fum belief among the majority of Zionists that the national character of
a settlement derives from those who actually till the land, rather than from those
who merely own it. If we let Arabs work the land of Palestine, the leaders claimed,
Palestine will become Arabized and this in tum will damage the legitimacy of the
Zionist undectaking.’

The problem was that Jewish laborers could not compete with the local Arab
labor force. For one thing, Arab laborers were cheaper. Jewish farmers did not have
to provide accommodation for Arab workers (who retumed at the end of the day to
their villages). It was also initially believed that Arabs were better skilled and more
suited to the local conditions than the new irnmigrants from Europe. In addition,
hiring Arab workers from villages constituted asort of insurance against attack from
these villages and a form of protection against thefi. Finally, Arab workers, unlike
the well-educated Jewish immigrants, did not ‘criticize, demand an 8-hour work day,
and the right to stike’ (Shafir 1989).1¢

While the above-mentioned considerations underlined the primacy of public land
ownership in the Zionist worldview, in reality it was not feasible for the Yishuv
(the pre-state Jewish community in Palestine) leadership to exclude private capital
due to the absence of sovereignty. In fact, as the discussion below details, private
capital made a meaningful consribution to the goal of acquiring ownership of large
tracts of land in Palestine. Nevertheless, it was the JNF and its ideology of keeping
the land the cornmon and inalienable property of the Jewish people which became
a key symbol of the modem Jewish life in Palestine. Private property, despite its
contribution to the national cause, was frowned upon ideclogically.

9 The Zionist Menahem Ussishkin succinctly captured the political importance of
Jewish labor when he wrote in Our Program (1905): ‘The day will come when the oppressed:
Arab laborer will open tus eyes and see before him a flowishing Jewish settlement, with few
people in it. He will know that his hands and the sweat of his brow created this abundaace,
and he will find the oppostunity to stake all the claims on it.’

10 It was a fundamental principle ofthe JNF to consider capacity of the soil and intensity
of cultivation and to allocate land to farmers only according to what they could cultivate on
their own with the assistance of their families. So important was this principle, that the JNF
sought to retain the right of reducing the size of plots even after the land had been setsled.
This in fact occurred in Kfar Malal, north of Tel-Avi'v on the coastal plain. It was settled in
1913 by 40 families who jointly cultivated 600 acres of grain fields, or 15 acres per family. la
1934, when the profitable citrus industry was introduced to the area and the wheat fields were
converted 10 oran ge groves, the average plot size was reduced to 5 acres in order to enable the
number of Jewish fanmers to be increased (Granott 1940, 110).
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Patterns of Jewish Land Purchase and Settlement in Palestine 1882-1947:
Actions and Politics

The history of Jewish land purchases in Palestine is divided into two distinct periods.
The first started with the beginning of modem Jewish settlement in Palestine in 1882
and lasted until the end of World War I, and was charactenaed by a predominance
of private entrepreneurship and low-level involvement of public capital. The most
important land purchaser during this penod was Baron Edmond de Rothschild, who
invested approximately £1.6 million in Jewvsh agricultural settlements between 1883
and 1900 (Giladi and Naor 1982). During the latter part of this period, the JNF was still
in its early yeas. Beset by financial difficulties, political concemns and organizational
problems, it was relatively inactive (Katz 2001; Shilony 1990)." In the second period,
which ran from 1920 and the establishment of the British civil administration m
Palestine and lasted until the establishment of the State of Israel in 1948, Jewish land
purchases were carried out both by the JNF and by private individuals.

Table 3.1 Jewish Land Porchases in Palestine 1882-1947

Year All Jewish-owned land Of which JNF-owned  JNF-owned land as

(in dunams*) land a proportion of all

(in duna s) Jewish-ownred land
%)
Until 1882 22,000 - -
1883-90 104,000 - -
1981-1900 218,000 - -
1901-14 418,100 16,400 4
1914-19 Nodata 25,000 -
1920-22 557,000 77,400 13
1923.27 864,700 196,700 23
1928-32 1,007.500 296,900 29
1932-35 1,232,000 371,000 30
1936-39 1,358,000 478,000 35
1940-41 1,431,000 566,000 39
1942-45 1,506,000 813,000 54
194647 1,734,000 933,000 54

* | dunam = 1000 sq. meters = (.25 acre
Adapted from: A. Granott Land Policy in Palestine (1940) 91, B. Kimmerling Zionism and
Terrztory (1983) 43.

i1 Atfirst it was believed that the Jews couldgeta charter for Palestine from the Ottoman
rulers of the land in exchange for payment of all the debts of the Ottoman Empire (which
totaled about £85 million). Theodore Herzl, the leader of political Zionism, thus favored not
pursuing land purchases in Palestine in order not to jeopardize the existing political avenues for
realizing Jewish nationalist goals. When it became clear in 1908 that Zionism could not raise
the amount required, the voice of the *practical school’ gained dominance, and coaseqGuently
the JNF began its organizational activities (Quckan-Landau, 1979, 98-171).
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Private enterprise, as Table 3.1 demonstrates, was very productive in expediting
the process of Jewish land purchases. Of the total area of land purchased throughout
the period (1,734,000 dunams), private capital contributed to the acquisition of
801,000 dunams, or about 45 percent of the total. In the years 1923 to 1927, for
example, there was an average annual land purchase of 61,400 dunams of land,
to which private capital contributed about 60 percent. The contribution of private
investors was also evident in the inflow of capital to Palestine during this era.
Between 1918 and 1937, private foreign capital constituted 70 to 80 percent of all
foreign capital invested in Palestine (Plessner 1994, 70-77; Ulitzur 1939, 246).

Yet despite this notable contribution, private enterprise was not looked upon
favorably by the Zionist leadership. In 1923, Chaim Arlosoroff, the head of the
Political Department of the Jewysh Agency, stated that ‘From the point of view
of the Jewish settlement effort, private enterprise has been disappointing all the
way, in agriculture as well as in induswy’ (Arlosoroft 1934, 145). Others, such as
Arthur Ruppin and Menachem Ussishkin, prominent figures in their own right
and influential in matters relating to land acquisition, adopted a more pragmatic
attitude. They realized that the involvement of private capital in the land market was
necessary, given the limited financial resources of the JNF.? Nonetheless, they drew
a distinction between productive and unproductive capital (Ruppin 1926, 195-200).
Many of the private land purchases were classified as ‘unproductive’ because in the
Zionist leadership’s eyes they did not advance the goals of enhancing Jewish labor
and agricultural settlement.

While private capital (provided primarily by Baron Edmond de Rothschild) set
the foundation f or the first Zionist agricultural settlements, it did not adopt any policy
with reference to Arab workers.” The first settlements that were established until the
outbreak of World War I relied on the local Arab labor force. The most ‘Arabized’
settlements were those of Baron de Rothschild, where the most important agricultural
activity was viticulture. Though the new agriculture succeeded economically, it was
labor intensive. The 1esult was that there was a need for a large and cheap seasonal
woitkforce. Baron de Rothschild’s settlements, notably Zichron Ya’acov (established
in 1882), soon became, in the words of the Zionist leadership, ‘Jewish settlements
with an Arab majority’ (Shafir 1989, 51-2; see also Giladi and Naor 1982).

12 In fact, the 1920 Zionist Conference in London resolved to resort to private capital
as a short-term practical solution. According to the official resolution of the Conference, it
was the duty of the JNF to find the means by which ‘alongside the capital of the JNF itself,
private capital can also be utilized for the purchase ofland, under conditions which will assure
subsequeunt transfer of land so brought into national possession’ (Bohm 1932, 93). On the
schemes and co-opera®Ve Ventures that the INF pursued in this vegard, see Tuten (2002).

13 In additon to Baron Edmond de Rothschild. before the outbreak of World War I,
private land purchases for agricultural settlement were also pursued by the Palestinian L.and
Development Company (PLDC). The PLDC was set up 1908 for the puwspose of facilitating
Jewish land purchases both for the JNF and also for indivt dual investors (Duckan-l.andau
1979; Katz 1994).
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After the end of World War 1, with the arrival of middle-class Jewish immigrants
in the Fourth Aliya (1924-29) and the Fifth Aliya (1929-36),"* private investment
gradually came to be concentrated in towns and semi-urban settlements. The areas
preferred by private investors were the coastal cities of Tel-Aviv and Haifa and their
peripheries. Furthermore, over 50 percent of the private capital that flowed into
Palestine during this period was invested in urban construction (Kimmerling 1983a,
28). This pattern of private land purchases, while enabling a massive build-up of new
urban neighborhoods, stood in contrast to the stated core value of Zionism of making
the agricultural village the soul of the Jewish national revival.

Untike private investors, the JNF directed its land purchase and settlement
activities in a manner that accorded with the ideological beliefs of many among the
Zionist movement’s socialist leadership. It invested about 70 percent of its resources
in the purchase of agricultural land and only about 7 percent in urban land (Gracier
1983; Granott 1940, 98-101). The rest of its available resources were dedicated to
enhancing agricultural activity by making the land ready for agricultural work. The
INF typically carried out the essential preliminary reclamation work-—draining
swamps, digging wells, planting groves and orchards—and exempted its leaseholders
from rental payments for the first five years, or alteratively pegged such payments
at below-market annuat rates of 1 or 2 percent of the land value (Bohm 1932, 26-
31). The location of the JNF land purchases also took into account the territorial
aspirations of Zionism. While private investors avoided purchasing land far from
areas already inhabited by Jews, the JNF from 1937 onwards made a consistent
effort to acquire land in the rural areas of the Galilee in the north and the Negev
Desert in the south, with an eye to influencing the nascent Jewish political entity’s
future territorial boundaries (Avneri 1984, 114-62, 180-224; Reichman 1979, 49-78).
It is also worth noting that the JNF employed onty Jews in pursuing the reclamation
work on its land. According to its charter documents, the JNF was prohibited from
leasing its land to non-Jews as well as granting non-Jews a right to work its land. The
status of the JNF as an employer of Jews in blue-collar occupations contributed to its
prestige and influence among the canks of the Zionist leadership.

There were other reasons as well for the Zionist Labour leadership’s high esteem
of the JNF. From the beginning of the 1920s and until the establishment of the State
ofIsrael, the JNF was a dominant factor in the Yishuv, both because it was the largest
owner of land in Palestine and because land resources were allocated to various
sectors through the JNF. Of the 272 settlements that were established in Palestine
between 1882 and 1944 (not all of which survived), 193 were founded on JNF land.
These settlements typically took the form of a kibbutz (an agricultural collective)
or a moshav (a cooperative settlement). Both forms of settlement were common
among those immigrants of the Second (1904-14) and Third (1919-23) Aliyot who
wished to work the land, and it was ultimately from these groups that the left-wing
leadership of the Yishuv and later of the State of Israel arose (Horowitz and Lissak
1978; Shapiro 1976). Only 30 percent of the JNF lands were allocated to settlements

14  Aliya (ascension or pilgrimage) is the Hebrew term for Jewish immigration to
Palestine and later to the State of Israel. Beginning in 1882 and until 1948, there were five
major waves of Jewish immigration to Palestine.



Nation-Building and the ldeology of Public Land Ownership 65

that did not belong to the left wing of the L.abour movement, and only 16 percent of
the total land of the JNF was allocated to the private or right-wing sectors {such as
the General Zionists and the Revisionists) (Kimmerling 1983, 44-6).

The JNF and its policy of national land ownership thus formed an important
component in the structure of political power inthe Yishuv. The fact that adherents of
the Labour alignment--the standard bearers of Zionist socialism in all its varieties—
controlled the Zionist Organization and the National Institutions from the late 1920s
onward enabled them to use national capital to strengthen their influence (Shapiro
1976, 126-57; Stemhell 1998). The right-wing and middle-class groups, despite their
ma jor economic coniribution in terms of the inflow of capital, were denied political
as well as cultural influence (Giladi 1966; Kimmerling 2001, 91). This connection
between the JNF and the distribution of power in the Yishuv was downplayed in
the Zionist rhetoric to the point where it was not at all noticeable. By imparting
the principle of public land ownership through popular culture rather than through
political discourse, the JNF succeeded in creating a perception of its role and of its
actions as being above local politics and ephemeral concerns and represent itself as
the vehicle for realizing the Jewish nation’s links to its past and future.

From Policy to Culture: The JNF and the Symbolism of National Land
Ownership

In a recent study Prof. Yoram Bar-Gil has shown how the JNF expanded its areas of
activity and became an ‘agent of Zionist propaganda in Eretz Israel’ (Bar-Gil 1999).
Understanding the process by which the JNF and i% ideology became a key symbol of
the national aims of Zionism is important for the study of contemporasy property rights
culture in Israeli law. The JNF is still active as a quasi-governmental institution in Israel
tothis day,and the symbols that it created in the pre-state period were carried over to the
State ofIsrael after independence, and formed an integral part of the cultural backdrop
aganst which Isiael’s land regime was farmalized in the 1960s. The rituals and symbolic
practices created by the JNF were not merely culturai fillers in the new Hebrew secular
culture of the Jewish community in Palestine, but also served as powerful tools of
acculturation and in the creation of a collective identity. By succeeding in establishing
the policy of the inalienability of national land as a central theme of Palestinian Hebrew
culture, the JNF was able to reach a receptive audience among various ideological and
politr cal streams within the Zionist movement and to instill a particular unified way of
thinking about land and propersty rights. According to this way of thinking, the Land of
Israel and its significance were dissociated from the individual’s connection tothe land,
as well as from the land’s practical economic uses.

The process by which the JNF de-emphasized the economic considerations
associated with land ownership and land resource management involved two stages.
The first was defining the policy of national fand ownership in spiritual and idealistic
terms unconnected with economic philosophy and political power. The second
was raising this spiritual meaning to the symbolic level and making use of the
mechanisms of socialization to implant these symbols in the community at large. The
JNF applied various methods to imbue the ostensibly practical principle of national
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land ownership with spintual content and to disseminate it in the Jewish community
in Palestine. Chief among them was the terminology used by the JNF to descrbe
%s land purchase activities. ‘Redeem yourself in the general redemption’ was the
slogan that the JNF coined to describe the act of Jewish land purchases. The term
‘redemption’ (ge 'u/a) was drawn from the ethical and spiritual spheres of Jewish
tradition (Almog 1990; Near 1990). Oua the one hand, redemption is used in the Old
Testarent (Lev. 2525) to refer to a moral obligation imposed on a person to avenge
the death of his next-of -kin or to redeem property that had been leased to others. On
the other hand, redemption refers to metaphysical aspects of the Jewish religion, as
in the following passage (Gen. 68:16): ‘the angel who hath redeemed me from ail
ewvil, bless the lands; and let my name be named with them.” The use of a term that
bore religious connotations gave the JNF’s activities a strong spiritual and idealistic
importance by association. It also served the goal of facilitating the internalization
of these connotations into the new system of symbols and values that developed
within the Yishuv between 1882 and 1948. By using the old terminology in the
modemn context of Jewish national revival, the JNF created a new national, secular
definition to what had previously been almost exclusively thereligious content of the
relationship between the people of Israel, its God and the Land of Israel. At the same
time, the religious rooss of the teiminology of ‘redemption’ obscured the modern
sources of the new meaning and made it difficult to reconstruct the circumstances of
the term’s appearance and the process of its public acceptance (Kark 1992).

Another important means of creating a personal spiritual identification with
the principle of land nationaliaation was the array of devices used by the INF for
collecting contributions from Jews around the world. One of these was the ‘blue
box,’ a collection box first designed in 1924 as a modemn version of the traditional
Jewish charity collection box. The box was painted blue and white, the colors of
the Zionist flag, and it had a map of Erew Israel and a Star of David en it. The
JNF succeeded in placing its collection boxes in prominent public locations such as
synagogues and Jewish institutions, as well as in private homes, both in Eretz Israel
and in the Diaspora. By 1927, there were some 700,000 blue boxes in Palestine and
around the world. The JNF’s collection box took on an iconic status, and the ritual of
collecting donations in various settings, including the school system in Erew Israel
and in the Diaspora, tumed it into one of the focal elements of the project of national
revival. In his 1929 book 7he Voice of the Land Menachem Ussishkin, President of
the JNF, wrote:

The permy that the child contributes or solicits for the rederapgion of the land is not significant
inand of isself. The JNF will not be built up on it nor can we redeem all Palestine with it. But
this peony is significant as an educational element. It is not the child who contributes to the
JNF, tant rather the JNF which contributes to him. The JNF provides him with an ideat for all
his life ... When he goes to bed at night, the child must not only think ‘what did I leam today,’
butalso--*what have 1 dooe today for the rederaption of the nation and for the redemption of
the land on which this nagon will rise.’ (Ussishkin 1929, 7)

In 1932, the JNF published a list of S0 suggestions for occasions on which contributing
to the blue box was appropriate. These occasions represented special events in the
cycle of life, such as moving to a new apartinent, thanking one’s host for a good meal,
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a child’s first tooth. Other means of soliciting funds that had a symbolic character
included the JNF stamps which depicted Jewish holidays, Zionist leaders and public
figures, landscapes in Eretz Israel and the agricultural settlement activity of the JNF;
the Golden Book in which a contribution of a certain sum provided an inscription and
a certificate; and the planting of olive trees, by which Jews could contribute to, and
participate in, the afforestatioo of Palestine (Bar-Gil 1999).

Whereas for world Jewry, the symbolism of the JNF and its ideology was created
primarily through the devices of fund collection and the rhetoric of redemption, for
the Jews of Palestine they became integiated into the daily pattems of socialiaation.
The JNF composed the ‘Eretz-Israeli Song,” which had great success among Zionist
youth movements in Palestine (Regev and Seroussi 2004; Shahar 1993), and
it sponsored children’s literature that was educational in its thiust. But the most
effective strategy of implanting the land purchase activities of the JNF as a symbol
of national revival was through its active involvement in the Jewish educational
system in Palestine. In 1925, the JNF established the Teachers’ Council for the JNF,
a voluntary group of Hebrew educators who undertook to compose and disseminate
new educational programs promoting the common theme of ‘Education in the Spirit
of Homeland’ (Shavit and Siton 2004; Siton 1998). The Teachers’ Council received
the financial and organiaational support of the JNF. In returmn, it placed the JNF’s
ideology, focusing on the cential role of agricultural settlement in Eretz Israel, at the
very core of Hebrew education. The act of placing JNF donations in the blue box
figured prominently in the new festivals and ceremonies that the Teachers’ Council
introduced into the Hebrew schools. These included the birthday ceremony, the
festival of the new month, the Sabbath ceremony, celebrati ons of traditional Jewish
holidays, and others (Siton 1998; Shavit and Siton 2004). The principle of national
land ownership and its related symbolic values of altruism, personal sacrifice and
Hebrew agriculture were also advanced by the ideal image of the halutz (pioneer),
the protagonist of new stories, plays and songs commissioned by the Teachers’
Council. The halutz was typically depicted as a hardworking individual who lived in
a communal agricultural settlement located on JNF land. He lived modestly and was
willing to forgo material comfort, renouncing personal economic aspirations for the
good of the nation (Doleve-Gandelman 1987; Firer 1985).

The success of the JNF in including its agenda into the system of values of the
Jewish community in Palestine was facilitated to a great extent by the particular
conditions of the period. ** The Yishuv in Mandatory Palestine was a society composed
exclusively of immigrants who bad actively chosen to come to Zion for ideological
ceasons. Upon their arrival, the Jewish immi grants naturally felt the need to identify
with collective symbols as part of the process of acculturation in their new society.

15 It is hand to assess the degree to which participants identified with the ceremony
and the extent to which they internalized the message that the symbolic practices of the JNF
embodied and strove to traasmit. The important point here is that these symbolic practices
were continually being porfoaned—-largely without attracting much criticism or comment—
between 1925 and 1945, and they characterize the formati've period of the Jewish political
community in Eretz Israel (Shavit and Siton 2004, 54).



68 Land Expropriation in Israel

The symbolism of national land ownership responded to this important need.
First, the institutionalization of communal land purchasing through a public and
quasi-national entity such as the JNF created a fundamental sense of communal
control over territory. In addition, the very principle of national land implied a
certain distancing of the individual from their personal and practical ties to the land,
and provided a framework for collective identification. The new sense of community
that was instilled by the JNF’s rhetoric of land redemption, the blue box and the
range of inspired festive ceremonies celebrated the view of the Land of Israel as an
asset that bore a collective historical and idealistic meaning for the Jewish people. It
was not an ordinary economic asset sub ject to standard economic considerations of
profit maximization. Finally, the symbolism of JNF ideology was further facilitated
by the socialist accents of Labour Zionism, which had disproportionate influence
on the social symbols of the Yishuv. The kibbutz ideology, with its emphasis on
equality and common spiritual and economic objectives—all of which supported the
principle of public ownership of land —was at the top of the Yishuv’s hierarchy of
ideological prestige (Almog 2000; Shapiro 1976; Sternhell 1998).

An integral part of the process of constituting national land ownership as a symbol
was the social devaluation and even stigmatization of those who opposed the new
system of values. Urban immigrants in general and land speculators in particular
were often viewed in the Zionist mainstreara discourse as the ‘other’ who selfishly
impaired the collectivity’s undertaking for the sake of personal profit. The social
perception of landowners as antithetical to the ideology of Zionism coincided with
incceases in the rate of Jewish immigration, which generated demand for housing,
as well as creating conditions for land speculation. There were three bursts of land
speculation during the period of pre-state Jewish settlement in Palestine. The first
occurred around 1890, upon the arrival of numerous Russian Jews as a result of a
new edict prohibiting them from living in Moscow. At that time, favorable prospects
for buying up to 500,000 dunams of land and for establishing numerous agricultural
colonies were missed due to an accelerated rise in land prices that was blamed on
speculators. Reflecting on the situation in Palestine aftera visitin 1891, Ahad Ha’am
reported in his book The Truth from Eretz Israel that ‘whoever has not seen how
land is bought and sold in Palestine at present, has never seen how contemptible and
disgusting competition can be’ (Granott 1940, 34).

The stigma on private landowners spread with the second and third spurts of
land speculation that occurred upon the arrival o