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Sentencing and Criminal Justice

Providing unrivalled coverage of one of the most high-profile stages in the criminal
justice process, this book examines the key issues in sentencing policy and practice.
It provides an up-to-date account of the legislation on sentencing together with
the ever-increasing amount of Court of Appeal case law. The aim of the book is to
examine English sentencing law in its context, drawing not only upon legislation and
the decisions of the courts but also upon the findings of research and on theoretical
justifications for punishment.

The analysis is given depth and perspective by examining the interaction between
the law and the wider criminal justice system, including the prison and probation
services. The book also discusses the influence of statements from politicians, the
mass media and public opinion. It engages with the theory of sentencing and the
reasons for depriving offenders of their liberty. It looks at the statistical evidence on
the effectiveness of sentences, and pays particular attention to difficult questions
about aggravating and mitigating factors in sentencing, the proper approach to
dealing with persistent offenders, the relevance of race, gender and unemployment,
and the growth of ‘preventive’ orders (such as anti-social behaviour orders) which
are not sentences as such but which impose restrictions and obligations.

This new edition has been extensively revised so as to integrate the new laws
introduced by the Criminal Justice Act 2003, which has brought sweeping reforms
to English sentencing.

Andrew Ashworth is Vinerian Professor of English Law at the University of
Oxford. His previous titles include Principles of Criminal Law (4th edn, 2003), The
Criminal Process (3rd edn, 2005, with Mike Redmayne) and Proportionate Sentencing
(2005, with Andrew von Hirsch).
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Preface

In the five years since the third edition, the brisk pace of change in sentencing set
in the 1990s has continued with vigour. Most significant is the Criminal Justice Act
2003. Over half of its 339 sections and 30 of its 38 schedules relate to sentencing.
Not all of those provisions are yet in force – at the time of writing, it appears that the
new sentence of custody plus and the raising of the magistrates’ courts’ sentencing
limit from 6 to 12 months will not be brought in until autumn 2006. Several chap-
ters have needed extensive rewriting in order to reflect the provisions of the 2003
Act. Attention has also been paid to other significant changes in sentencing – the
continued rise in the prison population to over 75,000; the continued increase in
reliance on the National Probation Service for risk management and rehabilitation
in the community; the extension of social control through the anti-social behaviour
order and the many other preventive orders and the concomitant blurring of bound-
aries, rights and responsibilities that this entails; the development of the guideline
movement in sentencing, and the unexpected return of the Court of Appeal to the
practice of laying down guidelines or ‘guidance’; and many other changes.

I ceased to gather material for this edition at the end of March 2005, but room
has been found for a few subsequent developments. I am grateful for the term’s
sabbatical leave granted by the University of Oxford to enable me to push forward
with this project, and also to the Law Faculty at the University of Tasmania for its
warm welcome and generous support during my visit in January–February 2005.
I received helpful suggestions about the book from a number of colleagues, and my
special thanks go to Elaine Player for commenting on a draft of Chapter 9 and to
Julian Roberts for commenting on a draft of Chapter 6. And, above all, I owe a great
debt to Von, whose support for me throughout this project was unwavering even
though I had to spend much more time than anticipated at my desk.

Andrew Ashworth
All Souls College, Oxford

May 2005
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CHAPTER 1

An introduction to English sentencing

1.1 Courts and crimes

Although some common law crimes remain, most of the offences in English criminal
law were created by statute and have a statutory maximum penalty. For the purposes
of trial, offences were divided into three categories by the Criminal Law Act 1977 –
offences triable only on indictment, offences triable only summarily, and offences
triable either way. The most serious offences (e.g. murder, rape) are triable only on
indictment, at the Crown Court. A large mass of less serious offences is triable only
summarily, in magistrates’ courts. The middle category of offences triable either
way comprises most burglaries, thefts and deceptions. The first question in these
cases concerns the defendant’s intended plea: if the defendant indicates a plea of
guilty, the magistrates must assume jurisdiction and proceed to sentence, unless
they decide that their sentencing powers are insufficient. If the intended plea is not
guilty, the defendant will be tried at a magistrates’ court unless either the magistrates
direct or the defendant elects that the case be tried at the Crown Court.

The Crown Court sits with a judge and jury. There are three levels of Crown
Court centre: first-tier centres, where both civil and criminal cases are tried and
where High Court judges and circuit judges preside; second-tier centres, where
High Court judges or circuit judges preside but only deal with criminal cases; and
third-tier centres, where circuit judges or recorders deal with criminal cases, being
mostly offences triable either way. The types of criminal offence are divided into
four classes, according to their gravity, and some can only be tried by a High Court
judge, whereas others can be tried by circuit judges or recorders. In total, there are
over 1,000 Crown Court sentencers. Circuit judges are full-time judges, although
they may divide their time between civil and criminal work. Recorders and assistant
recorders are part-time judges, whose main occupations are barristers, solicitors or
(in a few instances) academics; most full-time judges start their judicial careers in
this way. Appeals against sentence from the Crown Court go to the Court of Appeal
and, if there is no point of law involved, the appeal requires the court’s leave if it is
to be heard. Applications for leave are dealt with by individual High Court judges.

Magistrates’ courts deal with the least serious criminal offences. There are around
30,000 lay magistrates in England and Wales, divided into local benches, and a
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court normally consists of three magistrates. There are also full-time and part-
time District Judges (Magistrates’ Courts) (DJMC), formerly known as stipendiary
magistrates, whose numbers have grown in recent years to over 200. A DJMC
must be a barrister or solicitor of at least ten years’ standing, and he or she sits
alone – usually dealing with the longer or more complicated summary cases. The
powers of magistrates’ courts are limited to imposing a maximum of six months’
imprisonment in respect of one offence (or a total of 12 months for two or more
offences); these maxima are to be raised, when s. 154 of the Criminal Justice Act
2003 is brought into force, to 12 months for a single offence and 65 weeks for two or
more offences. The maximum fine or compensation order that may be imposed by
a magistrates’ court is usually £5,000. Magistrates may, having heard the evidence
in a case, commit it to the Crown Court for sentence, if they form the view that the
offence was so serious that greater punishment should be inflicted than they have
power to impose. As mentioned above, a defendant who indicates an intention to
plead guilty to an either-way offence should be sentenced by the magistrates unless
they decide that their powers are insufficient, in which case they should commit to
the Crown Court for sentence. A person who has been sentenced in a magistrates’
court may appeal against sentence to the Crown Court. The appeal takes the form
of a complete rehearing of the case, before a circuit judge or recorder and two lay
magistrates, and the Crown Court has the power to pass any sentence which the
magistrates’ court could have imposed, even if that sentence is more severe than the
one they did in fact impose.1

Summary offences are little discussed in this book, although there are frequent
references to sentencing in magistrates’ courts (which also deal with many ‘triable-
either-way’ offences). Most of the statistics quoted in part 3 of this chapter refer to
‘indictable offences’, which include those triable on indictment and those ‘triable-
either-way’, whether tried in a magistrates’ court or at the Crown Court.

1.2 The available sentences

Recent years have seen several major statutes bringing change to the sentencing
structure, and three of them are particularly important for present purposes. The
first is the Criminal Justice Act 1991, which was the first major attempt for over
40 years to establish a coherent sentencing structure. After a series of further statutes
in the 1990s, Parliament consolidated sentencing law in the Powers of Criminal
Courts (Sentencing) (PCCS) Act 2000. This consolidation was a wonderful idea,
since it promised the great convenience of bringing the various powers together in
one place. Sadly, the statute had already been overtaken by new provisions by the
time it came into force, and after three years large parts of it were replaced by the
now principal statute, the Criminal Justice Act 2003.

1 See Sprack (2004) for fuller details of these matters.
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This part of the chapter gives a preliminary sketch of the courts’ sentencing
powers, referring also to the different sentences available in relation to young adult
offenders (aged 18–21) and to juveniles. Most of these sentencing powers are dis-
cussed in detail in later chapters, and in part 4 of this chapter we examine the reasons
why only a small proportion of the crimes committed in any one year result in an
offender being sentenced in court.

1.2.1 Sentences for adult offenders

A court’s duty in all cases involving injury, death, loss or damage is to consider
making a compensation order in favour of the victim or, in a case of death, the
victim’s family. This forms part of a policy of increasing recognition of the needs,
wishes and rights of the victims of crime. A court has a duty to give reasons for
not making an order in a case where it has the power to do so. The provisions
governing compensation orders are to be found in ss. 130–134 of the PCCS Act
2000. One important restriction is that the court should take account of the means
of the offender when deciding whether to make an order and, if so deciding, for
what amount. The consequence is that some victims whose offenders are impe-
cunious will receive nothing from this source, and that victims in cases where an
order is made may receive compensation for only part of their loss.2 In 2002, over
half of offenders convicted at magistrates’ courts of indictable offences of crimi-
nal damage were ordered to pay compensation; as for those convicted of offences
of violence, 33 per cent in the magistrates’ courts and 17 per cent in the Crown
Court were subjected to compensation orders. A compensation order will usually
be made as well as another order, but it may be made as the sole order against an
offender.

The most lenient course which an English court can take after conviction is to
order an absolute discharge. The power is governed by s. 12 and Schedule 1 of the
PCCS Act 2000. A conviction followed by an absolute discharge does not count
as such for most future purposes. Formally, the court must be satisfied that it is
‘inexpedient to inflict punishment’. In practice, the power is used in fewer than
1 per cent of cases, and is generally reserved for instances where there is very little
moral guilt in the offence.

The power to grant a conditional discharge is also to be found in ss. 12–15 and
Schedule 1 of the PCCS Act 2000, and once again the conviction does not count
as such for most future purposes. The condition is that the offender must commit
no offence within a period, of not more than three years, specified by the court. If
the offender is convicted of an offence committed during that period, then he or
she is liable to be sentenced for the original offence as well. Thus, the conditional
discharge carries a threat of future punishment, as does also the power to ‘bind

2 Victims of crimes of violence also have the possibility of applying to the Criminal Injuries
Compensation Scheme: see below, ch. 10.4.
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over’ an offender to keep the peace and to be of good behaviour – in effect, a kind
of suspended fine which some courts tend to use more frequently than others.3

Conditional discharges continue to be used in substantial numbers of cases: of adult
indictable offenders dealt with in 2002, some 14 per cent of males and 24 per cent
of females received a discharge from the court, and almost all of these would be
conditional discharges.

The fine remains the most used penal measure in English courts, largely because
of its widespread use for summary offences. Its proportionate use for indictable
offences has declined, to some 26 per cent of adult male indictable offences in 2002.
Maximum fines are usually unlimited for indictable offences tried in the Crown
Court, but in magistrates’ courts the maximum fines have been banded in five
levels. The leading principle (in s. 164 of the Criminal Justice Act 2003) is that
the fine should reflect the seriousness of the offence and the offender’s ability to
pay; and a court should give priority to a compensation order over a fine where
the offender has limited financial resources and appears unable to pay both. The
use of imprisonment for non-payment of fines has declined in the last decade, as
alternatives such as community service have been introduced, but some offenders
are still committed to prison for non-payment, even though the original offence
was not thought to merit custody.

The community sentence has been changed in major ways by the Criminal Justice
Act 2003. In place of the plethora of different sentences hitherto available (e.g.
community punishment, curfew orders, drug treatment and testing orders, and so
forth), the Act introduces a new generic community sentence – the idea being that
this will bring to courts both flexibility and (if they follow the guidelines) consis-
tency. Section 148 of the 2003 Act states that a court must not pass a community
sentence unless satisfied that the seriousness of the offence(s) is sufficient to warrant
such a sentence. Having reached this decision, the court must then select the require-
ment(s) which (i) are most suitable for the offender and (ii) impose restrictions on
the offender which are commensurate with the seriousness of the offence. The list
of requirements largely corresponds to the separate orders available previously, and
is as follows (for offenders aged 18 or over).

(a) an unpaid work requirement

(b) an activity requirement

(c) a programme requirement

(d) a prohibited activity requirement

(e) a curfew requirement

(f) an exclusion requirement

(g) a residence requirement

(h) a mental health treatment requirement

3 This power, deriving from the common law and the Justice of the Peace Act 1391, was reviewed by
the Law Commission in 1994 and by the Home Office in 2003: see ch. 10.3 below.
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(i) a drug rehabilitation requirement

(j) an alcohol treatment requirement

(k) a supervision requirement

(l) an attendance centre requirement (only for those aged 16–25)

Further discussion of the new order in Chapter 10 below will examine the
prospects for greater consistency in the application of community sentences and
for greater effectiveness in reducing reoffending.

Next in ascending order of severity is imprisonment. Before imposing a custodial
sentence, the court must be satisfied, according to s. 152(2), that the offence was
‘so serious that neither a fine nor a community sentence can be justified’, a formula
that requires the court to dismiss all lesser alternatives before resorting to custody.
If it decides on custody, s. 153(2) states that the sentence should be for the shortest
term ‘commensurate with the seriousness of the offence’. In determining the length
of any custodial sentence, courts are bound to apply any relevant guidelines, and
to take due account of aggravating and mitigating factors (see Chapter 5), and of
previous convictions (see Chapter 6).

When the court has decided that a sentence of imprisonment is justified and has
decided on its length, it may still have the choice between a suspended sentence,
intermittent custody and immediate prison. This applies where the court is minded
to impose a sentence of less than one year. If it decides that there are grounds for sus-
pending, it may suspend any sentence of between 28 and 51 weeks for a period of up
to two years (s. 189 of the 2003 Act), during which time it may order the offender to
comply with one or more requirements taken from the list available for community
sentences (above). Non-compliance may result in return to court and the activation
of the whole or part of the prison sentence. Alternatively, the court may take the
view that intermittent custody is more appropriate, the period of between 28 and
51 weeks being converted into between 14 and 90 custodial days plus release on
licence in the intermediate periods – see s. 183 of the 2003 Act. If the court believes
that neither a suspended sentence nor intermittent custody is appropriate in the
circumstances, and that a custodial term of under 12 months is proper, it will be
able to impose a term of ‘custody plus’ in accordance with ss. 181–182 of the 2003
Act, when this is brought into force (probably autumn 2006). Until then, ordinary
sentences of imprisonment remain available. The new form of sentence is designed
to ensure that the use of imprisonment in this range includes a short period in prison
followed by supervised release. There must first be a custodial period, of between
2 and 13 weeks as specified by the court; then there must be a period under super-
vision of at least 26 weeks, for which the court may impose one or more require-
ments from a list of eight of those available for community sentences. It remains to
be seen what effects this new framework for custodial sentences under 12 months
will have – on sentencing practice, on reducing reoffending, and on the prison
population.
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Standing in contrast to the general injunction to courts to impose the shortest
proportionate custodial term (in s. 153(2)) are a small number of other provisions,
usually justified on public protection grounds. Section 287 introduces a minimum
sentence of five years’ imprisonment for various offences of possessing firearms.
This joins the minimum sentence of seven years for the third offence of trafficking
class A drugs (s. 110 of the PCCS Act 2000) and three years for the third domestic
burglary (s. 111 of the PCCS Act 2000). The 2003 Act also provides for severer
forms of custodial sentence for dangerous offenders who are thought to present a
significant risk of serious harm to members of the public. These sentences include
life imprisonment, indefinite custody for public protection or (for those convicted
of violent or sexual offences with maximum sentences between 2 and 10 years)
extended sentences (see Chapter 6).

Both the use of custodial sentences and their average length have increased sig-
nificantly in recent years: by 2002, some 30 per cent of male indictable offenders
aged 21 or over and some 17 per cent of females received immediate imprisonment,
compared with 18 per cent and 6 per cent respectively in 1992. The actual mean-
ing of custodial sentences depends on the operation of the system of early release
under the Criminal Justice Act 2003. In broad terms, all prisoners are released after
serving half their sentence, but are then on licence and subject to recall at any
time until the expiry of the full sentence. For some offenders serving four years or
longer this means release at an earlier point than before; but for all prisoners serving
12 months or longer the impact of the sentence endures longer, since the licence
conditions remain in force until the end of the nominal sentence (and not until the
three-quarters point, as before). For those serving extended sentences the system
is slightly different, in that they are not entitled to release after serving half their
sentence; release thereafter is at the discretion of the Parole Board.4

It will be evident that the sentences available under the 2003 Act are, broadly,
graduated in terms of severity. The least onerous are absolute and conditional
discharges; on the next level are fines (which may occasionally rise almost to the
level of custody); slightly higher and partly overlapping with fines is the community
sentence, only to be imposed if the offence is ‘serious enough’; and at the highest
level come custodial sentences, usually requiring the court to be satisfied that neither
a fine nor a community sentence could be justified and that imprisonment was
therefore required.

There is a whole list of ancillary and/or preventive orders which may be made by
the courts in appropriate cases. These range from orders for deportation, restitution
orders, and disqualification from driving, to the more recent flush of preventive
orders – notably, anti-social behaviour orders (ASBOs), exclusion from premises,
exclusion from football grounds, and so on. In some circumstances the court is
bound, or almost bound, to make an order – such as disqualification from working
with children. In other cases, such as drug trafficking, a court is bound to follow the

4 For further details see ch. 9.5 below.
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statutory procedure towards making an order for the confiscation of the offender’s
assets under the Proceeds of Crime Act 2002. Many of these ancillary orders are
discussed in Chapter 11.

1.2.2 Sentences for young offenders

Sentencing powers regarding offenders aged under 21 fall broadly into two groups –
first, offenders aged 18, 19 or 20, who are termed ‘young adults’ and dealt with in
adult courts; and then offenders aged 10–17 inclusive, who are dealt with chiefly in
the youth court.

The structure of sentencing for young adults is largely the same as that for
adults, although young adults sent to custody have usually been placed in different
establishments from adult prisoners. Otherwise, sentencing powers are fairly similar
to those for adults, except that the attendance centre order is available only for those
aged up to 25, as noted above. Attendance centres operate on Saturday afternoons
and require offenders to participate in demanding (and usually physical) activities.
The maximum order is 36 hours.

For young defendants under 18 both the procedure and the sentencing powers
differ considerably. Their cases are dealt with in youth courts, except when there
is a charge of a particularly grave crime. Very young children charged with mur-
der, manslaughter and some other serious offences are tried in the Crown Court.
However, where the defendants are as young as 11 or 12, special efforts must be
made to ensure that the defendants can follow and participate in the trial: a Practice
Direction on the appropriate procedures for such cases was issued in 2000,5 but
a recent decision of the European Court of Human Rights indicates that further
changes of procedure will need to be made.6

However, cases of that kind are few. In practice, as we shall see in part 1.4 below,
most offenders of this age are dealt with by a reprimand or final warning under
the Crime and Disorder Act 1998, described more fully in Chapter 12. Section 37
of the 1998 Act declares that ‘the principal aim of the youth justice system [is] to
prevent offending by children and young persons’, but this benevolent aim must be
read in the light of the custody rate for young offenders – in 2002, 13 per cent for
boys and 7 per cent for girls. For those who are prosecuted in court for the first time
and plead guilty, the court is under a statutory duty to make a referral order under
s. 16 of the PCCS Act 2000. The consequence of the referral order, described more
fully in Chapter 12, part 12.1.2, is the drawing up of a ‘youth offender contract’
requiring certain commitments. In other cases the youth court has the same range
of powers as do the ordinary courts when dealing with young adults, with two
noticeable exceptions. The first is that when a youth court is dealing with a child
under 16, it must require the attendance of the child’s parents unless this would be

5 Practice Direction: Young Defendants in the Crown Court [2000] 2 All ER 284, applying the decision
in V and T v. United Kingdom (2000) 30 EHRR 121.

6 SC v. United Kingdom [2004] Crim LR 130.
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unreasonable, and it must bind over the parents to exercise control over the child
unless it give reasons for not doing so. The second difference concerns custodial
sentences, which have been relatively rare for young offenders. Details of the law
are given in Chapter 12, but essentially a ‘detention and training order’ may only be
made in certain standard lengths, as consolidated in ss. 100–107 of the PCCS Act
2000 (i.e. 4, 6, 8, 10, 12, 18 or 24 months, and not intermediate lengths).

1.3 The general statistical background

Some 5.9 million ‘notifiable offences’ (excluding minor crimes) were recorded by
the police in 2003, showing a slight rise from 2002 to set against the overall decline in
the volume of crime as measured by the British Crime Survey – down to 11.7 million
crimes against households and individuals in 2003, compared with 12.3 million in
2002. Table 1 shows how the volume of crime as measured by the British Crime
Survey was considerably higher in 1991 than it is in the early years of the twenty-
first century, whereas the number of crimes recorded by the police has continued
to grow steadily since 1991, although the major acceleration in the recorded crime
rate came in the preceding decades. These differences between recorded crimes and
the crime rate estimated by the British Crime Survey are discussed in section 1.4
below.

Table 1 also shows that the detection rate – proportion of recorded offences
‘cleared up’ by the police – declined substantially in the 1970s and 1980s, and in
recent years has been hovering around 23 per cent, approximately half the rate
of 1961. This does not imply that in all these cases a conviction was obtained or
a formal caution administered, for the ‘detected’ category also includes offences
traced to children under 10, cases where the victim is unable to give evidence,
and offences ‘taken into consideration’ on other charges. The detection rate has
always varied from offence to offence, however. Over three-quarters of offences
of violence and sexual offences are usually cleared up, largely because the victim
can usually identify the offender, who was often known to him or her anyway. In
contrast, the proportion of burglaries and robberies cleared up remains at less than
one-quarter.

Table 1 shows that, of the 1.4 million non-minor offences cleared up in 2003,
some 486,000 resulted in either a finding of guilt for an indictable offence or a police
caution for an indictable offence. The figure includes some 151,000 formal cautions,
of which the majority were reprimands or warnings administered to offenders under
18. Some 335,000 persons were found guilty of indictable offences by the courts in
2003, and it may seem strange that so many fewer people were convicted in 2003
than in 1981, when the figure was 465,000 (see Table 1). One reason why this statistic
appears strange is the wide disparity in the numbers of crimes recorded in the two
years – 2.8 million in 1981, compared with 5.9 million in 2003. The explanation
is to be found in a combination of factors – the decline in the detection rate from
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Table 2. Flows through the criminal justice system, 2003

Estimated number of
offences

Recorded
offences

Defendants —
indictable offences

Crime measured by BCS(1)

11,716,000

Recorded crime(2)

5,935,000
100%

Offences detected(3)

1,394,000
23%

Charged
or summonsed

13%

Cautions

4%

Taken into
consideration

2%

Other

5%

Crown Prosecution Service
receive papers from the police

for prosecution

CPS proceed
with charge

CPS discontinue
the case or case unable to

proceed

Defendants proceeded against at magistartes’ courts, 510,000(4)

Number found guilty by magistrates
278,000

Number committed for trail
to the Crown Court

81,000

Number committed for sentence
17,000

Number found guilty at Crown Court
57,000

Number sentenced by magistrates
261,000

Number sentenced by the Crown Court
73,000

Fined
76,000

Community sent.
88,000

Custody
37,000

Other disposal
60,000

Community sent.
22,000

Custody
43,000

Other disposal
7,000

Total sentenced to custody
81,000

Total sentenced to community sentences
110,000

(1)Covers crimes against households and individuals, reported in the 2003/04 British Crime Sur-
vey interviews, that were not necessarily reported to the police. This set of offences is not strictly
comparable to recorded crime.
(2)Covers all indictable, including triable either way, offences plus a few closely associated summary
offences.
(3)In the financial year 2003/04.
(4)Adjusted for shortfalls of data.

Source: Criminal Statistics 2003 Table 1.1.
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38 per cent in 1981 to 23 per cent in 2003, the increase in the use of police cautions
(up from 104,000 to 151,000), and perhaps the increased discontinuance rate of
prosecutions. Table 2 shows the progress of recorded offences through the criminal
justice system, and will be discussed in part 1.4 below.

How do the courts use their sentencing powers? For this it is necessary to revert
to the 2002 statistics,7 and the details for the last decade are best presented in
separate tables for adult offenders, for young adults (aged 18 and under 21), and
for juveniles (aged under 18). Table 4 shows that for adults the use of immediate
prison sentences rose from 18 per cent of all male indictable offenders in 1992 to
30 per cent in 2002; for women the rise was even steeper, from 6 per cent in 1992
to 17 per cent in 2002. The decade also saw increases in the proportionate use of
community sentences, at the expense of fines. For young adult offenders, Table 5
shows a significant rise in the use of custody, from 15 per cent in 1992 to 26 per cent
by 2002; the proportion of community sentences remains stable, whereas fines and
discharged have declined slightly. Table 6 gives the figures for offenders aged 10–17
inclusive. Community sentences have increased significantly throughout, largely at
the expense of discharges and attendance centres. While the rate of custody has
increased relatively slightly for boys, it has shown an enormous increase for girls,
from 2 per cent to 7 per cent over the decade.

What has been the effect of these sentencing patterns on the custodial popu-
lation? Table 7 shows the average daily population of prisons and young offender
institutions for the years 1992 to 2002. Starting from some 46,000 in 1992 (from
which it fell back further in 1993), there has in the following years been a steep and
unprecedented rise to an annual average of over 70,000 prisoners in 2002, and to over
75,000 in April 2004 and again in April 2005 – increases whose causes are discussed
in some detail in Chapter 9 below. Moreover, the steep rise in the mid- and late 1990s
is attributable almost entirely to the numbers of adult sentenced prisoners; while in
previous decades the growth of the remand population was an important element
in the rise in the prison population, remand prisoners contributed hardly at all to
the recent increase. The same can be said of the numbers of young male offenders
in custody, which appear to have stabilized in the last five years. However, the sharp
rise in the female prison population (both young offenders and adults) has made a
significant overall contribution, even though female offenders still account for only
about 6 per cent of the prison population.

This brief discussion of changes in the prison population shows how sentencing
and the prisons are merely parts of a wider process of criminal justice, in which
factors such as remand decisions by magistrates, diversion decisions by the police,
prosecution decisions by the Crown Prosecution Service, and so forth, have a signif-
icant role. We now turn to consider the various pre-trial stages in decision-making.

7 Unfortunately the Criminal Statistics series discontinued its sentencing tables in 2003, although
they had appeared annually until 2002.
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Table 6. Persons aged 10 to 17 sentenced for indictable offences by sex and type of sentences or order,
1992–2002

England and Wales

Sex
and
Year

Total
number of
persons
sentenced

Absolute or
conditional
discharge Fine

Community
rehabilitation
order(1)

Supervision
order(1)

Community
punishment
order(1)

Attendance
centre order

Community
punishment and
rehabilitation
order

Curfew
order

Number sentenced for indictable offences (000)

Males
1992(4) 33.7 1.8 5.7 2.1 4.0 3.0 3.9 0.1 ∗

1993(4) 31.6 10.3 3.4 1.2 5.3 2.4 4.3 0.6 ∗
1994 35.5 11.4 4.0 1.3 6.5 2.4 4.6 0.7 ∗
1995 37.2 11.6 4.1 1.4 7.1 2.5 4.6 0.7 0.0
1996 39.1 11.7 4.2 1.6 7.4 2.6 4.5 1.0 0.0
1997 40.7 12.0 4.5 1.7 7.5 2.8 4.5 1.2 0.0
1998 43.1 12.5 5.1 1.9 8.0 2.9 4.6 1.3 0.1
1999 43.9 12.0 5.3 1.9 7.8 3.0 4.8 1.3 0.2
2000 42.6 9.4 5.4 1.4 6.7 3.1 3.7 1.3 0.2
2001 43.4 6.7 5.2 1.4 6.4 2.6 2.9 1.2 0.8
2002 42.5 4.5 3.9 1.3 6.0 1.9 1.9 1.0 1.4
Females
1992(4) 4.2 2.3 0.6 0.3 0.5 0.1 0.1 0.0 ∗

1993(4) 3.8 2.0 0.4 0.2 0.7 0.1 0.2 0.0 ∗
1994 4.8 2.5 0.4 0.2 0.9 0.1 0.3 0.0 ∗
1995 5.0 2.5 0.5 0.2 1.0 0.1 0.4 0.0 0.0
1996 5.2 2.5 0.5 0.3 1.1 0.2 0.4 0.0 0.0
1997 5.6 2.5 0.5 0.3 1.2 0.2 0.4 0.1 0.0
1998 6.4 2.9 0.6 0.4 1.5 0.2 0.4 0.1 0.0
1999 6.6 2.8 0.7 0.4 1.4 0.2 0.4 0.1 0.0
2000 6.7 2.1 0.7 0.3 1.3 0.3 0.4 0.1 0.0
2001 6.9 1.5 0.6 0.3 1.3 0.2 0.3 0.1 0.1
2002 6.7 0.9 0.4 0.2 1.1 0.1 0.2 0.1 0.1

Percentage sentenced for indictable offences

Males
1992(4) 100 32 17 6 12 9 12 0 ∗

1993(4) 100 32 11 4 17 8 14 2 ∗
1994 100 32 11 4 18 7 13 2 ∗
1995 100 31 11 4 19 7 12 2 0
1996 100 30 11 4 19 7 12 2 0
1997 100 29 11 4 18 7 11 3 0
1998 100 29 12 4 19 7 11 3 0
1999 100 27 12 4 18 7 11 3 0
2000 100 22 13 3 16 7 9 3 1
2001 100 16 12 3 15 6 7 3 2
2002 100 11 9 3 14 5 4 2 3
Females
1992(4) 100 54 15 8 12 3 3 0 ∗

1993(4) 100 52 11 5 19 3 5 1 ∗
1994 100 53 9 4 20 3 6 1 ∗
1995 100 50 10 4 20 3 7 1 0
1996 100 48 9 5 21 4 7 1 0
1997 100 45 9 6 22 4 7 2 0
1998 100 44 9 6 23 3 6 2 0
1999 100 42 10 6 22 3 6 2 0
2000 100 31 10 5 20 4 5 2 0
2001 100 22 9 5 18 3 4 2 1
2002 100 13 6 4 16 2 2 1 2

(1)New names for these community sentences came into force in April 2001. They are community rehabilitation order (pre-
viously probation order), community punishment order (previously community service order) and community punishment
and rehabilitation order (previously combination order).
(2)Referral orders were introduced by the Youth Justice and Criminal Evidence Act 1999 and consolidated by Criminal Courts
(Sentencing) Act 2000; they were implemented nationally on 1 April 2002.
Source: Criminal Statistics 2002, Table 4.10.



Reparation
order

Action
plan
order

Drug
treatment
and testing
order

Referral
order(2)

S90–92
PCCS
Act
2000(3)

Secure
training
order

Detention
and
training
order

Young
offender
institution

Otherwise
dealt with

Total
immediate
custody

Total
community
sentences

Number sentenced for indictable offences (000)

∗ ∗ ∗ ∗ 0.1 ∗ ∗ 3.3 0.7 3.4 13.1
∗ ∗ ∗ ∗ 0.3 ∗ ∗ 3.3 0.6 3.6 13.8
∗ ∗ ∗ ∗ 0.4 ∗ ∗ 3.6 0.6 4.0 15.5
∗ ∗ ∗ ∗ 0.4 ∗ ∗ 4.2 0.6 4.6 16.3
∗ ∗ ∗ ∗ 0.6 ∗ ∗ 4.8 0.7 5.4 17.2
∗ ∗ ∗ ∗ 0.7 ∗ ∗ 5.1 0.7 5.8 17.7
(5) (5) (5) ∗ 0.6 0.1 ∗ 5.1 0.8 5.8 18.9
(5) (5) (5) ∗ 0.6 0.2 ∗ 5.1 1.6 5.9 19.1

1.9 2.4 0.0 (5) 0.6 0.1 3.9 1.2 1.3 5.7 20.8
3.6 4.6 0.1 (5) 0.5 ∗ 5.4 ∗ 1.9 5.8 23.6
2.2 3.0 0.1 8.5 0.7 ∗ 5.1 ∗ 1.1 5.7 27.2

∗ ∗ ∗ ∗ 0.0 ∗ ∗ 0.1 0.1 1.1 1.1
∗ ∗ ∗ ∗ 0.0 ∗ ∗ 0.1 0.1 0.1 1.2
∗ ∗ ∗ ∗ 0.0 ∗ ∗ 0.1 0.1 0.1 1.6
∗ ∗ ∗ ∗ 0.0 ∗ ∗ 0.1 0.0 0.2 1.7
∗ ∗ ∗ ∗ 0.0 ∗ ∗ 0.2 0.1 0.3 2.0
∗ ∗ ∗ ∗ 0.0 ∗ ∗ 0.2 0.1 0.3 2.3
(5) (5) (5) ∗ 0.0 0.0 ∗ 0.3 0.1 0.3 2.6
(5) (5) (5) ∗ 0.0 0.0 ∗ 0.3 0.2 0.4 2.6

0.4 0.5 0.0 (5) 0.0 0.0 0.3 0.1 0.2 0.4 3.2
0.7 1.0 0.0 (5) 0.0 ∗ 0.4 ∗ 0.4 0.4 4.0
0.4 0.6 0.0 1.9 0.1 ∗ 0.4 ∗ 0.2 0.5 4.7

Percentage sentenced for indictable offences

∗ ∗ ∗ ∗ 0 ∗ ∗ 10 2 10 39
∗ ∗ ∗ ∗ 1 ∗ ∗ 10 2 11 44
∗ ∗ ∗ ∗ 1 ∗ ∗ 10 2 11 44
∗ ∗ ∗ ∗ 1 ∗ ∗ 11 2 12 44
∗ ∗ ∗ ∗ 2 ∗ ∗ 12 2 14 44
∗ ∗ ∗ ∗ 2 ∗ ∗ 13 2 14 43
(5) (5) (5) ∗ 1 0 ∗ 12 2 13 44
(5) (5) (5) ∗ 1 0 ∗ 12 4 13 43

4 6 0 (5) 1 0 9 3 3 13 49
8 11 0 (5) 1 ∗ 12 ∗ 4 13 54
5 7 0 20 2 ∗ 12 ∗ 3 13 64

∗ ∗ ∗ ∗ 0 ∗ ∗ 2 3 2 27
∗ ∗ ∗ ∗ 0 ∗ ∗ 2 1 3 32
∗ ∗ ∗ ∗ 0 ∗ ∗ 3 1 3 34
∗ ∗ ∗ ∗ 0 ∗ ∗ 3 1 3 35
∗ ∗ ∗ ∗ 1 ∗ ∗ 3 1 4 38
∗ ∗ ∗ ∗ 1 ∗ ∗ 4 2 5 40
(5) (5) (5) ∗ 0 0 ∗ 4 2 5 40
(5) (5) (5) ∗ 0 0 ∗ 5 3 5 39

5 7 0 (5) 0 0 5 1 3 6 49
11 14 0 (5) 0 ∗ 5 ∗ 5 6 58

6 9 0 29 1 ∗ 6 ∗ 3 7 71

(3)Section 53 of the Children and Young Persons Act 1933 was repealed on 25 August 2000 and its provisions were
transferred to sections 90 to 92 of the Powers of Criminal Courts (Sentencing) Act 2000.
(4)Improvements during 1992 in the data collection methods used by the Metropolitan Police have led to an increase in
the number recorded as sentenced of about 2 per cent in 1993 for indictable offences (see paragraph 5, Appendix 2).
(5)Numbers of reparation, action plan and drug treatment and testing orders given in pilot areas in 1998 and 1999 are
included under ‘Otherwise dealt with’ as are referral orders given in pilot areas in 2000 and 2001.
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1.4 The criminal process8

Sentencing is one of several stages at which decisions are taken in a criminal process
that begins with decisions such as reporting a crime or arresting a suspect, and goes
through to decisions to release a prisoner on parole or to revoke a community order.
Occasionally, in debates about prison overcrowding, it has been suggested that that
problem is a direct result of the sentencing policies of the courts. In a formal sense
it is true: the people in prison have been sent there by the courts. But it is important
to consider the matter more deeply. There are at least two possibilities – that the
courts have changed their approach and are sending more offenders to prison,
or that the number and/or composition of people coming before the courts have
changed and sentencers’ policies have remained unchanged. The latter possibility
is much favoured by many judges and magistrates as an analysis of recent trends,
notably the steep rise in the prison population,9 and so we should first look into the
evidence for variations of this kind. Where might these variations come from? An
obvious answer might be ‘the crime rate’. As ‘the crime rate’ increases, so sentencers
will have to deal with more and more offenders. If they do not alter their sentencing
practice, it follows that more offenders will be sent to prison. But the answer is too
simple and too sweeping. Apart from the need to scrutinize the idea of ‘the crime
rate’, it is vital to examine the effect of the many other decisions to be taken between
reporting a crime and bringing an accused person before a court. The numbers
sentenced may reflect changes in police investigation priorities or changes in the
policies of the Crown Prosecution Service, rather than any increase or decrease in
‘the crime rate’.

How can the number of crimes committed each year be measured? The best that
the official criminal statistics can offer is the annual total of crimes recorded by the
police. It will be recalled that the second line of figures in Table 1 above, ‘Offences
recorded by the police’, shows trends in recorded crime. The statistics in that table
are more representative of the crime rate than the numbers of offences which are
detected or which result in a conviction (i.e. all the figures lower down Table 1),
but they still give only a small part of the picture. The police are informed about
crimes mostly by victims, but not all victims report incidents to the police. Of those
crime victims who responded to the British Crime Survey and who failed to report
the crimes to the police in 2003/04, some 72 per cent fell within the category of
‘trivial/no loss/police would not (could not) do anything’, and a further 22 per cent
responded ‘private/dealt with ourselves’. Other, less frequent reasons were a fear of
reprisal or dislike of the police.10 Thus, although the figures for serious offences
recorded by the police have been the most comprehensive set of statistics published
regularly over the decades, they are not a reliable indicator of the number of crimes
being committed, or of fluctuations in the crime rate.

8 For an extended treatment of the issues summarized in this section, see Ashworth and Redmayne
(2005) and Sanders and Young (2000). For selected readings, see Padfield (2003), chs. 2–6.

9 Hough et al. (2003), p. 30. 10 Dodd et al. (2004), p. 43.
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Criminologists have attempted to estimate the number of unreported offences
(sometimes called the ‘dark figure’ of crime) by two main methods. One is the self-
report study, in which people are asked to divulge in confidence how many offences
they have committed during a specified period of crime. An obvious defect of this
approach is that some people may be reticent whereas others might exaggerate
their deeds out of bravado. The second and more widely used method is to ask
people to state in confidence the number of crimes of which they have been a
victim during a specified period. If one then takes the results of such a study, known
as a victimization study or crime survey, and compares them with the number
of officially recorded crimes over the same period, an estimate of the proportion
of crimes unrecorded can be made. This is the basis on which the British Crime
Survey (BCS) has proceeded since 1981.11 However, crime surveys are at their best
when dealing with crimes with identifiable victims: the BCS covers violence, sexual
offences, burglary, robbery, theft and damage. It is much more difficult to survey
crimes against businesses and public authorities, although that has now been done
separately.12 And it is particularly hard to survey offences of which people are
unlikely to think of themselves as victims, such as drug offences and consensual
sexual crimes.

The BCS has been conducted frequently since the early 1980s, and consists of
questions put to a large sample of citizens about crimes to which they have fallen
victim in the past year. Although its scope is restricted to certain crimes, for the
reasons just given, it does enable a comparison with the figures for crimes recorded
by the police for those offences. It also enables comparisons of trends over time.
What can be seen, from comparing the first line with the second line of figures in
Table 1 above, is that ‘Crime as measured by the British Crime Survey’ peaked in
1991 and has been falling slowly but steadily since then. On the other hand, although
the figures for ‘Notifiable offences recorded by the police’ also rose sharply during
the 1980s, they have continued to rise steadily but relatively slowly since then. In
other words, during the last decade the police have been recording more crimes, but
members of the public have been suffering fewer crimes. Householders questioned
about the offences of which they have been victim have been reporting fewer crimes
committed against them, but the impression created by the police figures is that the
crime rate is continuing its upward march.

If we follow the details of the BCS into Table 3, we see that in most categories of
offence the number of incidents reported by householders reached its peak in 1995.
Since then there has been a downward trend, which for some categories has been
enormous. The ninth column of Table 3 shows the percentage decline from 1995 to
2003/04: for vehicle thefts the decline is 51 per cent, for burglary it is 47 per cent, for
common assault (i.e. the least serious forms of assault) it is 43 per cent, for thefts of
personal property it is 36 per cent, and for vandalism it is 27 per cent. There has been

11 The latest report is that of Dodd et al. (2004).
12 The Commercial Victimization Survey in 1994, summarized in Home Office Digest 4 (1999), p. 8.
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an overall decline in personal crimes since 1995 of some 35 per cent, and personal
crimes include all violence, robbery and thefts from the person. It is evident that
for robbery and woundings the decline has been less than for most other offences;
but there is still a decline that contrasts with the considerable rise in such categories
of offence recorded by the police. The BCS figures are more reliable over time since
they have been subject to fewer changes of recording practice. For example, violent
crimes recorded by the police showed an increase of no less than 12 per cent in the
year between 2002/03 and 2003/04, but it is likely that this was caused (at least partly)
by changes in recording practices.13 All these statistics are particularly important,
insofar as they are used by politicians and the media to support arguments about
penal policy. The BCS shows a consistent decline in the rate at which people are
becoming victims of crime, and yet this finding tends to be downplayed in the face
of a continuing rise in the number of offences recorded by the police – even if
changes in recording practices have a considerable influence.

The importance of changes in reporting habits is apparent when one consid-
ers that around three-quarters of offences which come to the notice of the police
are reported by members of the public rather than ‘discovered’ by the police them-
selves.14 Moreover, these reporting habits do not merely relate to the offences against
individuals with which the BCS is concerned. Many companies learn of offences of
fraud or thieving committed by their employees, and deal with them by dismissing
or disciplining the employee without reporting an offence. As for the offences which
the police discover for themselves, the numbers will be affected by levels, styles and
targets of policing. In general, the police are much more likely to ‘discover’ offences
committed in public places than crimes committed in the home or in business or
financial settings. Furthermore, fluctuations in the number of recorded offences of
possession of drugs, possession of child pornography or possession of obscene arti-
cles for gain might largely reflect priorities in police deployment. Thus, discovery
of many of these crimes may bear little relation to variations in the actual rate of
offending.

It is already clear, then, that the number of offences recorded by the police each
year is a considerable under-estimate; that the number includes proportionately
more offences against individuals and public order offences than offences by and
against companies; and that fluctuations from year to year may reflect changes in
reporting or recording practices rather than changes in the true level of crime. The
next stage in the process sees another major quantitative change. We have observed
that only 23 per cent of offences recorded by the police in 2002 were detected (Table 1
above, line 4). An offence is treated as ‘detected’ not only if a person is convicted
or cautioned but also if the offence is ‘taken into consideration’ by the court on
conviction for another offence,15 or if the offence is believed to have been committed
by a child under the age of criminal responsibility, or in a number of other cases
where the police believe they have sufficient evidence but for some reason cannot

13 Dodd et al. (2004), pp. 9, 13. 14 Bottomley and Coleman (1981), p. 44.
15 This practice is discussed in ch. 8.1 below.
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prosecute. The detection or ‘clear-up’ rate has declined gradually from 38 per cent
in 1981. Some of this decline may be traceable to the increased reporting of relatively
minor incidents (e.g. some thefts) which are difficult to detect. The rate is certainly
higher for the more serious offences. For many years some three-quarters of offences
of violence against the person and sexual offences have been ‘cleared up’, although
the high figure owes as much to the fact that many victims recognize and can
identify their attackers as to the greater efforts put into police work on these crimes.
Fewer than 20 per cent of recorded burglaries and robberies were cleared up in
2002.

It is apparent from the definition of ‘detected’ that not all these offences result in
a prosecution. In fact, both the police and the Crown Prosecution Service are
urged to consider two factors, evidential sufficiency and whether prosecution is
in the public interest. The police take no further action in some cases which are
recorded as crimes but where the available evidence is considered weak – notably, no
further action is taken in around 30 per cent of rape cases, largely because the com-
plainant withdraws the complaint.16 During the 1980s and early 1990s the police
were encouraged to make greater use of formal cautions as an alternative to pros-
ecution. This policy was pursued most vigorously in relation to juveniles, and the
proportionate use of cautions increased until the mid-1990s. In 1994 the then Home
Secretary issued a circular to the police which stated that only in exceptional cir-
cumstances should a caution be used for an indictable-only offence or for someone
who had already been cautioned. After that, as Table 8 demonstrates, the over-
all cautioning rate has steadied somewhat – although it still remains well above
the level of the 1980s. Cautions for offenders under 18 were replaced by warn-
ings and reprimands under the Crime and Disorder Act 1998 (discussed further in
Chapter 12), and Table 8 shows that the decline in diversion of young offenders in
the mid-1990s has now steadied.

A new form of diversion is introduced by the Criminal Justice Act 2003, the
conditional caution. This may only be directed by a crown prosecutor, although the
police retain their power to dispose of an offence by means of a ‘simple caution’.
Section 23 of the 2003 Act sets out five conditions to be met before a conditional
caution is given, and they include sufficient evidence to bring a charge, an admis-
sion from the defendant, and the latter’s signature to a document setting out the
conditions to which consent is given. The conditions may include requirements to
participate in some rehabilitative, reparative or restorative programme. Failure to
observe the conditions may result in the bringing of a prosecution for the original
offence.

Not all criminal cases are handled by the police. Perhaps one-quarter of all pros-
ecutions of adults for non-motoring offences are initiated by government depart-
ments, HM Customs and Excise, the Inland Revenue, the Post Office, the various
inspectorates concerned with industrial safety, local authorities and their various
departments (including trading standards), and occasionally private individuals.

16 Harris and Grace (1999), ch 3.
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Indeed, it is not just that these bodies bring around a quarter of non-motoring
prosecutions. Equally significant is their widespread practice of avoiding prosecu-
tion wherever possible. For example, both HM Customs and Excise and the Inland
Revenue have extensive powers of compounding, for example, which enable them
to exact compliance plus a financial penalty without bringing a case to court.17

Research also demonstrates the emphasis of the Health and Safety Commission and
other inspectorates on obtaining compliance with the required standards, and their
general practice of using prosecution only as a last resort.18 Since many of these
offences are typically committed by people who have moderate or good financial
resources, it follows that the figures for crimes recorded by the police and for persons
prosecuted may tend to give greater prominence to crimes committed by members
of the lower socio-economic groups.

Returning to the types of crime with which the police concern themselves, the
next question is whether to charge the defendant and if so, what offence to select.
When the Crown Prosecution Service was created by the Prosecution of Offences
Act 1985, this power remained with the police, and the main function of the CPS was
to conduct a review of the file at a later stage. However, new charging arrangements
introduced by the Criminal Justice Act 2003 transfer the power to charge to the
CPS for all but minor cases. Police and prosecutors will usually work alongside one
another in taking these decisions (although the CPS technically has the last word),
and the hope is that the new arrangements will make for speed, better-quality
preparation and therefore fewer cases discontinued or dismissed by the courts. In
taking decisions either on initial charge or on later review, crown prosecutors are
regulated by the Code for Crown Prosecutors.19 In essence, they must take two related
decisions. First, is the evidence sufficient for a prosecution? The code states that cases
should only be brought where there is a ‘realistic prospect of conviction’. Second,
would a prosecution be ‘in the public interest’? The code sets out a number of general
criteria for and against prosecuting – most of them similar to the aggravating and
mitigating factors in sentencing reviewed in Chapter 5 below. The two decisions
are closely connected, and in practice there is considerable emphasis on pursuing
serious charges and diverting less serious cases. The CPS has the power to alter the
charge later or to discontinue a prosecution if this is thought to be appropriate.

The Code for Crown Prosecutors is not the only source of guidance for CPS
decision-making. As is evident from their website, there is much available guidance
on the proper approach to particular types of offence, and approved ‘charging
standards’ for some offences.20 No study of the effectiveness of this guidance has
been published, and so it remains to be discovered whether it has brought about
reductions in questionable practices. For example, s. 144 of the Criminal Justice Act
2003 gives legislative authority for a discount for pleading guilty. It is sometimes
suggested that this gives an incentive to prosecutors to over-charge some cases, in

17 Roording (1996). 18 Hawkins (2003).
19 The latest version of the code was published in 2004: see Ashworth and Redmayne (2005), ch. 7.
20 www.cps.gov.uk.
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the hope of inducing a bargain whereby the defendant agrees to plead guilty to a
lesser offence (which may be the offence that should have been charged originally).
On the other hand some cases may be under-charged, in order to have the case
disposed of in the magistrates’ court, where any plea of not guilty is less likely to
succeed than it is in the Crown Court. Although it is not known how often these
practices occur, they demonstrate that factors other than the intrinsic seriousness
of the case may determine the charge brought and the way in which the evidence
(or, on a guilty plea, the prosecutor’s statement of facts) is presented. Moreover,
the prosecutor’s choice of charge may have a considerable effect on the sentence.
The decision to charge a summary offence restricts the court’s sentencing power.
The decision to charge an offence triable either way, together with representations
to the magistrates in favour of Crown Court trial, invariably results in the case being
committed to the Crown Court, where the sentence may be some seven times as
severe as a magistrates’ court’s sentence.21

The Crown Prosecution Service also has a role to play in any subsequent negoti-
ations about the defendant’s plea. Most cases end with a plea of guilty rather than
a trial. In 2002–03 some 74 per cent of Crown Court cases involved a guilty plea,
and in magistrates’ courts the figure is almost 94 per cent.22 However, not all these
defendants began by pleading guilty: indeed, of those defendants in Hedderman
and Moxon’s study who had elected to go for trial in the Crown Court, no fewer than
82 per cent subsequently changed their plea to guilty.23 Of those who thus changed
their plea to guilty, some 51 per cent said that they ‘expected some charges would be
dropped or reduced, resulting in a lighter sentence’ and a further 22 per cent now
took the view that there was ‘no chance of a not guilty plea succeeding’.24 Since, as we
shall see in Chapter 5, a plea of guilty should usually result in a significant reduction
in sentence, these practices have implications for the powers of the courts as well as
for the rights of the individual defendant. The finding of Baldwin and McConville
(1978) that many such defendants felt under pressure from their lawyers to change
their plea to guilty was hotly disputed by the legal establishment in the 1970s, but
since then there has been a succession of cases in which judges were revealed to
have played some part in negotiations, which would then have been relayed to the
defendant by counsel.25 Home Office research projects have confirmed the extensive
influence of lawyers:

The two most frequent reasons given for a change in advice on plea on the day sched-

uled for trial were ‘a bargain with the prosecution’ and ‘information about probable

sentence’. The most frequent forms of concession were that, in consideration of one or

more pleas of guilty, the prosecution should offer no evidence, or agree to the defen-

dant’s being bound over, on other charges.26

21 Hedderman and Moxon (1992). 22 Crown Prosecution Service (2003), pp. 30, 33.
23 Hedderman and Moxon (1992), p. 22. 24 Hedderman and Moxon (1992), p. 24.
25 A number of cases are discussed in Ashworth and Redmayne (2005), ch. 10.
26 Riley and Vennard (1988), p. 20; also Hedderman and Moxon (1992), pp. 22–4.
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Thus, even a matter of hours or minutes before a case is due to be tried, it
can undergo changes which ‘reconstruct’ it. When it is presented to the court for
sentence, the case may have been negotiated in certain ways so that it is qualitatively
different from that originally brought by the police. One main purpose of enacting
s. 144 of the Criminal Justice Act 2003 (requiring courts to consider a discount
for a guilty plea) and s. 49 of the Criminal Procedure and Investigations Act 1996
(‘plea before venue’) was to place more pressure on defendants to plead guilty, and
to do so at the earliest possible stage.27 Unfortunately, that pressure falls upon the
innocent as well as the guilty.

The main implication of this contextual discussion of the criminal process is that
the cases which judges and magistrates have for sentence are qualitatively and quan-
titatively different from the ‘real’ amount of crime in society. This casts grave doubt
upon pronouncements about crime, crime prevention and trends in crime which
are based on the features of cases going through the courts. The qualitative differ-
ences stem from the several stages of selection, starting with the under-reporting
of crimes in the home and crimes by and against businesses, continuing with the
differential responses to crime by the police and the so-called regulatory agencies,
taking in the differential diversion rates for juveniles and young adults, and ending
with the plea negotiations which make some offences appear less serious than they
were. The overall conclusion is that the types of case which come up for sentence
are an imperfect reflection of the nature of crime in society.

The quantitative differences between the crimes actually committed and those
coming up for sentence in court are immense. Taking the Home Office’s own fig-
ures, compiled with the benefit of British Crime Survey data, we may start with
the cautious assumption that some 45 per cent of offences in any one year are
reported. Of those, only about 55 per cent are actually recorded by the police as
crimes, for various reasons. That reduces the number of cases still within the crim-
inal justice system to 24 per cent (i.e. 55 per cent of the 45 per cent reported).
The detection rate for recorded crimes is less than a quarter, so the 24 per cent
declines to 5.5 per cent of all offences that are cleared up. Of those offences that are
cleared up, just over half result in a conviction or formal caution. This brings
the figure to some 3 per cent of offences and, since about one-third of those
result in a caution, sentencers probably deal with just over 2 per cent of actual
offences in any one year. (Around 0.3 per cent of offences result in a custodial
sentence.) The final figures would be higher for offences of violence, but lower
for many thefts. Since these are the Home Office’s own figures in Digest 4 (1999)
of information on the criminal justice system, they can hardly be treated as exag-
gerated. What the figures demonstrate is that, if criminal justice policy-makers
expect sentencing to perform a major preventive function, they are looking in the
wrong direction. As Baldock put it, in the context of attempts to reduce the prison
population,

27 The import of s. 144, and the guidelines attached to it, will be discussed in ch. 5.4.1 below.
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Prisons stand at the end of an elaborate process of selection by the public, police, courts

and judges. Consequently, relatively small changes at any point in the process can have

an amplified impact on the prison system. It is a mistake to seek the causes and remedies

for the growth of the prison population by looking only at the very late stages of these

processes, sentences of imprisonment. This is the tail end of the story and, as most of

the attempts to ‘reform’ or counteract sentencing policy have shown, it is a tail which

cannot easily be made to wag the dog.28

The argument, therefore, is that sentencers deal only with a small and selected
sample of offences and offenders; that the preventive and other general effects of
sentencing in these cases should not be overestimated; that any assumption that
crime rates stand in some hydraulic relationship to sentence levels, so that crime
will go down if sentences go up and vice versa, seems wildly unrealistic; and, on
the basis of the selection of offences they deal with, that judges and magistrates are
likely to have a somewhat skewed view of the crime problem as a whole.

Alongside those important points must also be placed another. At the beginning
of this part of the chapter the question was raised whether the sharp increase in the
use of custody in the last decade was a product of increases in the number of cases
coming before courts for sentence, or of a change in the sentencing practices of
the courts. As Table 1 above confirms, there has been no significant increase in the
number of cases coming up for sentence. That suggests that the explanation lies in
the greater severity of sentencing practices. However, Hough, Jacobson and Millie’s
interviews of judges and magistrates yielded a trio of other explanations – that
judges were responding to the more repressive climate of opinion in society, that
the offenders coming before the courts had more previous convictions, and that the
offences were more serious.29 The first of these three explanations concedes the point
that sentences have become more severe. The second and third were investigated by
the researchers, who found that the available statistics do not confirm either that the
offenders being sentenced have more previous convictions than formerly30 or that
their offences are more serious. However, as they conclude, sentencers clearly believe
that these are major factors, and those perceptions may influence their behaviour.

Prominent at the various stages of the criminal process is discretion. The police
exercise it, the regulatory agencies exercise it, the Crown Prosecution Service exer-
cises it, and so forth. Now it may well be true that the many and varied elements
which are relevant to these decisions tell in favour of discretionary rather than
strictly rule-bound decision-making. This is often said to be true of sentencing to a
certain extent, and may be no less true of prosecution decisions. However, discre-
tion brings not only advantages, in the shape of flexibility to respond to different
combinations of facts, but also disadvantages, in that it may allow the individual
views of the decision-maker to influence (deliberately or otherwise) the approach

28 Baldock (1980), pp. 149–50. 29 Hough et al. (2003), pp. 26–30.
30 The authors find some evidence of an increased proportion of persistent offenders in the categories

of theft and handling, which may be related to drug use (Hough et al. (2003), p. 29), but it is not
of sufficient magnitude to explain the steep overall rise in the use of custody.
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taken. Replacing discretion with rigid rules may eliminate its advantages as well as
its disadvantages. A wiser course may therefore be to attempt to structure the discre-
tion, in an attempt to ensure that it is exercised broadly in line with some coherent
policies.31 Steps have been taken in this direction, in the form of Home Office cir-
culars to the police on cautioning and the Code for Crown Prosecutors. However,
the principles contained in these documents are fairly general, and criminological
research establishes that other influences – such as easing one’s own job, main-
taining good relations with others, and personal or local preferences – often enter
into practical decision-making.32 Drafting and promulgating guidelines is therefore
not enough to ensure that discretion is exercised along the right lines. At least two
further steps should be taken. One is to foster positive and constructive attitudes
amongst the key decision-makers, so that they understand the reasons for policies
and become committed to carrying them out. The other is to create structures of
accountability, in terms of both internal monitoring and external scrutiny or audit.

It is important to recall, finally, that the mechanisms for dealing with suspected
offenders and prosecutions continue to differ according to the type of offence. Put
crudely, ‘white-collar crime’ and so-called regulatory offences are unlikely to come
to the attention of the police. Since the agencies dealing with those offences tend
to regard prosecution as a last resort, the court system is likely to contain far more
offenders of some kinds than offenders of other kinds. We will return to this problem
of social justice at various points in the book.

1.5 The formal sources of sentencing decisions

The principal sources of English sentencing law are legislation, definitive sentenc-
ing guidelines and judicial decisions. In a less formal and weaker sense, the work of
certain academic lawyers may be regarded as a source. The leading writer is D. A.
Thomas of Cambridge University, a tireless collator of and commentator on sen-
tencing decisions and legislation. Commentaries by Thomas on Court of Appeal
decisions are to be found in the Criminal Law Review, as are articles on major pieces
of sentencing legislation. Occasionally, these commentaries have been cited with
approval in the Court of Appeal, thus suggesting that they may be regarded as at
least a secondary source of law. However, recent years have also seen an increase in
the number of works by other writers, both academic and practitioner, which draw
together and comment on sentencing decisions and laws relevant to the Crown
Court or to magistrates’ courts.33 In Scotland the leading work is Sheriff-Principal
Nicholson’s Law and Practice of Sentencing in Scotland,34 but the Scottish sentencing

31 See Galligan (1987) for a thoughtful discussion.
32 For further discussion see Ashworth and Redmayne (2005), ch. 3.
33 E.g. Wasik (2003), a discerning commentary on sentencing laws and decisions; Banks (2003),

which collates decisions excerpts from judgments without commentary; Archbold (2005), which
assembles and comments on general sentencing legislation but less on judicial principles or par-
ticular offences; and Blackstone (2005), which comments both on legislation and on precedents
applicable to particular offences.

34 The latest edition is Nicholson (2001).
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system differs from that in England and Wales and is not included in the discussion
below.35

1.5.1 Legislation

Statutes passed by Parliament establish the framework of English sentencing law,
as will have been evident from parts 1 and 2 of this chapter. Statutes lay down
a maximum sentence for almost every offence. Legislation (such as the Criminal
Justice Act 2003) lays down the terms of the orders which a criminal court may
make after conviction, and imposes restrictions on the making of orders in certain
circumstances. Legislation also limits the powers of magistrates’ courts, and provides
for the circumstances in which cases can be committed to the Crown Court for
sentence. All these provisions have to be interpreted by the courts, and some of the
cases which go on appeal raise a particular point of statutory interpretation (about
the extent of the courts’ powers) rather than any general issue of principle (as to
how the courts should exercise their powers).

The role of legislation as a source of English sentencing law has therefore largely
been one of providing powers and setting outer limits to their use. Within those outer
boundaries, sentencing practice has been characterized by considerable discretion,
subject (as we shall see) to the general superintendence of the Court of Appeal.
However, in recent years the legislature has increasingly made forays into the area
previously left to judicial discretion. The high water mark of this is to be found in
s. 269 and Schedule 21 of the Criminal Justice Act 2003: not only is life imprisonment
the mandatory sentence for murder, but Parliament has now specified various start-
ing points to which judges ‘must have regard’ when setting the minimum term to be
served in a particular case.36 This legislative steer must be added to the prescribed
minimum sentences introduced by the Crime (Sentences) Act 1997, re-enacted in
the PCCS Act 2000 and now supplemented by the Criminal Justice Act 2003. There
is a myriad of other examples of changes in sentencing law (large and small) being
introduced with increasing frequency, as well as major statutes such as the Proceeds
of Crime Act 2002 and two statutes on youth sentencing, the Crime and Disorder
Act 1998 and the Youth Justice and Criminal Evidence Act 1999. Thomas has pro-
duced a devastating critique of the methodology of these changes, highlighting the
omissions and confusion resulting from late amendments, defective drafting, legis-
lation by incorporation, staggered commencement dates, and ill-conceived transi-
tional provisions.37 He also makes the point that the overall amount of sentencing
legislation is immense, and that the practical difficulties for sentencers are increased
by its dispersal across several statutes. We have already noted that the attempt to
consolidate sentencing law in the Powers of Criminal Courts (Sentencing) Act 2000
met with limited success, since Parliament began to change the law even before that

35 For an introduction to Scottish sentencing see Hutton (1999a).
36 For further discussion, see ch. 4.4.1 below.
37 Thomas (1997): the criticisms are no less applicable to legislation since then.
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Act came into force, and the Criminal Justice Act 2003 now replaces substantial
parts of it.

There is much substance in the complaints that sentencing laws are often poorly
drafted38 and scattered across several different statutes. But those criticisms should
not lead us to overlook two other arguments – that important policy objectives (e.g.
the making of a compensation order in favour of the victim wherever possible) can-
not be accomplished without legislation; and that fairer sentencing outcomes may
not come about if maximum discretion is left to judges and magistrates, despite
their claims to the contrary. Both of these arguments call for full consideration,
before it is concluded that most new sentencing legislation is a bad thing, or that
there should be a moratorium on sentencing legislation. It may well be possible
to present good arguments of principle for encouraging Parliament to introduce
new sentencing policies in some spheres. But the benefits of frequently re-enacting
legislative principles such as the principle that offending on bail should be treated as
an aggravating factor, or that defendants who plead guilty should receive a discount
(and the earlier the plea, the greater the discount), may be questioned. These argu-
ments are taken further below, in Chapter 2 when discussing judicial independence
and in Chapter 13 when discussing the future shape of sentencing.

1.5.2 Definitive sentencing guidelines

Guideline judgments handed down by the Court of Appeal became a salient feature
of the sentencing system in the 1980s:39 many of them are still in force, and they
will be discussed in part 1.5.3 below. However, it was relatively rare for the Lord
Chief Justice to deliver guideline judgments, and by the late 1990s they covered only
a small proportion of offences. By ss. 80–81 of the Crime and Disorder Act 1998
two major changes were introduced: first, a Sentencing Advisory Panel was created
to draft guidelines, consult widely on them, and then advise the Court of Appeal
about the form that they should take; and second, the power of the Court of Appeal
to give guideline judgments was restricted to offences on which it had received
advice from the Sentencing Advisory Panel, although it was not bound to accept
the Panel’s advice. This arrangement continued for some years, producing new
guideline judgments on racially aggravated offences40 and on child pornography,41

a revised guideline judgment on rape42 and several others.
The 2003 Act changed the structure in major ways. The Sentencing Advisory

Panel remains (s. 171) and will continue to devise draft guidelines, to consult
members of the public and its statutory consultees about them, and then to prepare

38 This is not necessarily a criticism of parliamentary counsel: much depends on the brief they receive,
usually from the Home Office.

39 The first guideline judgment issued by a lord chief justice was that for drug offences in Aramah
(1982) 4 Cr App R (S) 407.

40 Kelly and Donnelly [2001] 2 Cr App R (S) 341.
41 Oliver, Hartrey and Baldwin [2003] 2 Cr App R (S) 64.
42 Milberry et al. [2003] 2 Cr App R (S) 142.
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its advice. However, that advice goes not to the Court of Appeal but to a new body,
the Sentencing Guidelines Council, which has the power to issue guidelines (s. 170).
There were some problems with the previous machinery – SAP only had the power
to propose guidelines relating to a ‘particular category of offence’, whereas there
is a need for guidelines on types of sentence and matters of general principle; and
the Court of Appeal could only issue guidelines as part of the judgment on an
appeal before it, so it had to wait for an appropriate case to come along – but these
could easily have been cured by legislative amendments. In its White Paper Justice
for All the government put forward two further reasons for creating the Council –
the need for comprehensive guidelines, and the importance of giving Parliament
a role in ‘considering and scrutinizing’ draft guidelines.43 Neither reason actually
necessitated the creation of a further body, since SAP and its procedure could easily
have been adapted to allow for this, but it was surely right in principle to separate
the function of creating guidelines from that of deciding individual appeals.44

The new procedure is that the Council may only issue guidelines after receiv-
ing an advice from SAP. SAP may propose guidelines of its own motion, or after
receiving a notification from the Council that guidelines on a particular subject are
required.45 SAP itself must follow its procedure of preparing a consultation paper,46

having regard to such matters as sentencing practice, the cost and effectiveness of
various forms of sentence, and public confidence; and then reviewing the responses
and producing an advice for the Council. The Council must then consider framing
guidelines and, if it decides to do so, it must first publish them as draft guidelines
(having considered the matters enumerated in s. 170(5), such as cost and effec-
tiveness, consistency etc.) and then consult the Home Secretary and the House of
Commons Home Affairs Committee about them.47 Having made any amendment
to the draft that it considers appropriate, the Council ‘may issue the guidelines as
definitive guidelines’ (s. 170(9)). Courts are placed under a duty to ‘have regard to
any guidelines which are relevant’ to a particular case (s. 172(1)), and to give reasons
for passing a sentence outside the range indicated by any guidelines (s. 174(2)(a)).

The structure and operation of this statutory procedure for creating guidelines
will be discussed again below.48 For present purposes it is important to note that

43 Home Office (2002), 5.17. The proposal built on the examination of the issues and options in ch. 8
of the Halliday report (Halliday, 2001), which argued that ‘a clear code of sentencing guidelines’
must be the aim if consistency is to be achieved (para. 8.7).

44 Strangely Schedule 37 of the CJA removes the restriction on the Court of Appeal issuing its own
guidelines that had been in introduced in 1998 when the SAP was created. See further below, text
at nn. 68–74.

45 The Council may decide thus to notify SAP of its own motion or after receiving a proposal from
the Home Secretary: ss. 170(2), 171(1).

46 The consultation period is normally three months, and consequently the whole process of for-
mulating an advice takes SAP several months. However, s. 171(4) empowers the Council to notify
SAP that, because of ‘the urgency of the case’, it may dispense with its normal consultations.

47 The terms of s. 170(8) allow for other consultations too, as either the Lord Chancellor or the
Council itself thinks appropriate.

48 The constitutional and political implications are discussed in ch. 2.2; the implications for the
development of English sentencing are discussed in ch. 13.
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the Council has been operating since March 2004, and issued three sets of definitive
guidelines in December 2004, with more to come. It first issued Overarching Prin-
ciples: Seriousness, a guideline that sets out the principles on culpability and harm
that the Council, SAP and courts are to apply, and also elaborates on the 2003 Act’s
thresholds for custodial sentences and for community sentences. There is then a
substantial document, New Sentences: Criminal Justice Act 2003, setting out guide-
lines for the use of the whole range of new forms of sentence introduced by the 2003
Act. The third guideline is Reduction in Sentence for a Guilty Plea, which gives guid-
ance on the application of the long-standing sentence discount for guilty pleaders,
altering the approach in some respects. Each of these guidelines is discussed in its
appropriate sentencing context later in this book. Each guideline was issued as a
draft, following the statutory procedure, and then examined by the Home Affairs
Committee and commented upon by the Home Secretary.49 It is noteworthy that
none of these guidelines could properly have been produced under the pre-2003
scheme, since SAP had no power to propose guidelines on general principles or on
types of sentence.50

1.5.3 Judicial decisions

Since the creation of the Court of Criminal Appeal in 1907, it has been possible for an
offender to appeal against sentence. The Court formerly had the power to increase
sentence on an appeal by a defendant, but this was abolished in 1966. However, since
1988 it has been possible for the Attorney General to refer to the Court of Appeal a
sentence imposed by the Crown Court which is thought to be unduly lenient, and
this is now done in over 100 cases per year. In such cases the Court has the power
to increase the sentence if it concludes that that is appropriate. Further appeals to
the House of Lords were extremely rare in sentencing cases between 1970 and 2000,
but the amount of sentencing legislation means that some cases are now reaching
the House of Lords on points of sentencing law.51 However, the Court of Appeal
remains the final appellate court in most sentencing cases.

The development of a worthwhile jurisprudence would not be possible in the
absence of regular reporting of appellate decisions. This began in the Criminal Law
Review in 1954, with brief reports, and gathered pace in 1970 with the publication of
the first edition of Thomas’s Principles of Sentencing, bringing together both reported
and unreported cases into a single structured narrative. This book was influential
in creating an atmosphere in which the various principles of sentencing came to
be regarded more seriously, and more as an interconnected group. A further step

49 See House of Commons (2004).
50 In practice the statutory limitations on SAP did not constrain its operation: it responded to the

Court of Appeal’s request for guidelines on the use of the extended sentence, which the Court
rapidly adopted in Nelson [2002] 1 Cr App R (S) 565.

51 For three recent examples, see Revzi, Benjafield [2002] 2 Cr App R (S) 313 (confiscation orders);
Pope [2003] 1 Cr App R (S) 299 (confiscation orders); and R v. Home Secretary, ex p. Uttley [2004]
UKHL 38 (relevance of Art. 7 of the European Convention on Human Rights to changes in early
release laws).
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forward came in 1979, when the publication of Criminal Appeal Reports (Sentencing)
began. This series is devoted entirely to sentencing decisions, and appears to have
been one factor in the increased citation of previous decisions to the Court of Appeal
by counsel and by the court in its judgments. The encyclopaedia Current Sentencing
Practice builds on this series of reports by collating decisions and arranging them
according to subject matter, providing judges and practitioners with a ready source
of reference on most issues of sentencing law.

Judicially created principles of sentencing have therefore gone through a case-by-
case development, in the tradition of the common law. The reporting of decisions has
increased, and with it references to earlier decided cases. A body of decisions worthy
of being called a jurisprudence has grown up. From its earliest days, the Court of
Criminal Appeal (now the Court of Appeal (Criminal Division)) established certain
procedural principles. One was that the statutory maximum sentence should be
reserved for the worst possible case.52 Another was that the court should only
alter a sentence if it is ‘wrong in principle’,53 adapted latterly to Attorney General’s
references, so that a sentence will only be increased if it is ‘outside the proper limits
of a judge’s discretion in cases such as this’.54

The numbers of reported decisions have now increased markedly, but many
of them deal with the exercise of discretion in an area with little firm guidance
(unless guidelines exist). It is over a quarter of a century since Lord Widgery CJ,
in the Court of Appeal, rebuked counsel for seeking to refer the Court to some
previous decisions.55 The most cursory glance through volume one of the Criminal
Appeal Reports (Sentencing) in 1979, and then through the latest annual volumes,
will quickly reveal the more frequent reference to previous decisions. However, it
remains true that most of the Court of Appeal’s sentencing decisions consist of brief
ex tempore judgments delivered shortly after hearing argument from counsel. Many
of these decisions afford little guidance to other courts. The Court may sit in two
or three divisions, which compounds the difficulty of ensuring consistency in its
pronouncements, as Lord Lane CJ once explained:

Sitting as we do in several divisions, each with a heavy workload, there are inevitably

going to be discrepancies between different divisions of the Court of Appeal (Criminal

Division), and there are going to be judgments of that court which trouble judges at first

instance (and, I may add, sometime trouble the court which delivered the judgment).56

One consequence of burgeoning legislation and reported decisions on sentencing
is that both the Court of Appeal and trial courts place greater reliance on counsel to
draw their attention to relevant decisions. The Court of Appeal has stated on many
occasions that counsel should draw a judge’s attention to legislative restrictions if
an unlawful sentence or order is about to be imposed,57 and the same applies to

52 Harrison (1909) 2 Cr App R 94. 53 Gumbs (1926) 19 Cr App R 74.
54 Attorney General’s Reference No. 7 of 1989 (Thornton) (1990) 12 Cr App R (S) 1, at p. 6.
55 In Rees [1978] Crim LR 298. 56 1982 1 Bulletin of the Judicial Studies Board, Foreword.
57 E.g. Komsta and Murphy (1990) 12 Cr App R (S) 63, Hartrey [1993] Crim LR 230.
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guidelines58 – although there are occasional cases decided without proper reference
to authoritative guidelines.59 There are surely enough sources on sentencing law to
prevent this from happening.

If guidelines or guidance from the Court of Appeal exist, the trial judge has a
duty to follow what the Court has laid down. The Court of Appeal in Johnson (1994)
emphasized the trial judge’s duty to follow its guidance:

A judge when sentencing must pay attention to the guidance given by this Court

and sentences should be broadly in line with guideline cases, unless there are factors

applicable to the particular case which require or enable the judge to depart from

the normal level of sentence. In such special cases the judge should indicate clearly the

factor or factors which in his judgment allow departure from the tariff set by this Court.

What a judge must not do is to state that he is applying some personal tariff because

he considers the accepted range of sentences to be too high or too low.60

Although in this passage Roch LJ refers to guideline cases, the context suggests that
his remarks apply generally to ‘guidance’ such as settled principles of sentencing.61

The Court of Appeal has recently reiterated the need for trial judges to follow
guidelines, adding that failure ‘to do so can only cause public concern and affect the
confidence of the public in the system’.62 This injunction is now strengthened by
the provisions in s. 174(2)(a) of the 2003 Act, requiring courts to give reasons for
passing a sentence outside the range indicated by applicable guidelines (a provision
not restricted to ‘definitive guidelines’ issued by the Council). Beyond that, the
precedent value of a Court of Appeal decision on sentencing varies considerably,
and seven different types of decision may fruitfully be distinguished.

1. Decisions by a full Court. Very rarely the Lord Chief Justice will convene a full
Court of Appeal of five judges in order to hear a particular case. This usually signals
the need to decide between two conflicting precedents, and it therefore follows
that the decision of a full Court is authoritative and binding. A recent example is
provided by Simpson (2004),63 where the Court had to decide between conflicting
decisions on the limits of the jurisdiction to make a confiscation order. Another
example is Sullivan (2005),64 where Lord Woolf convened a court of five judges in
order to give general guidance on the transitional and other provisions in Schedules
21 and 22 to the Criminal Justice Act 2003, on the (politically sensitive) question of
minimum terms of imprisonment for persons convicted of murder.

58 See Panayioutou (1989) 11 Cr App R (S) 535, where the Court of Appeal held that judges are
entitled to have their attention drawn to relevant sentencing guidelines.

59 A clear example is O’Brien [2003] 2 Cr App R (S) 390, where the Court of Appeal succeeded
in deciding an appeal on racially aggravated offences without the guideline decision being cited,
although another (superseded) decision was cited.

60 (1994) 15 Cr App R (S) 827, at p. 830. 61 An example would be Panayioutou (above n. 58).
62 Attorney General’s Reference Nos. 37, 38 and others of 2003 [2004] 1 Cr App R (S) 499, at p. 503 per

Kay LJ.
63 [2004] 1 Cr App R (S) 158. 64 [2005] 1 Cr App R (S) 308.
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2. Guideline judgments. Of particular importance as precedents are guideline
judgments, already mentioned above. A guideline judgment is a single judgment
which sets out general parameters for dealing with several variations of a certain
type of offence, considering the main aggravating and mitigating factors, and sug-
gesting an appropriate starting point or range of sentences. This kind of judgment
was pioneered in the 1970s by Lawton LJ,65 and then taken over by Lord Lane when
he became Lord Chief Justice. He developed the formulation of guideline judg-
ments so that they set out a fairly elaborate framework within which judges should
determine length of sentence. Lord Lane delivered around a dozen guideline judg-
ments when presiding in the Court of Appeal, and in the 1990s both Lord Taylor
CJ and Lord Bingham CJ continued to augment the stock of guideline judgments.
These judgments acquire authority from the fact that the Lord Chief Justice laid
them down: they are intended to bind lower courts, and are treated as doing so.
In strict terms it might be argued that the sentencing guidelines in all these cases
are massive obiter dicta, since much of what is said is not essential to the deci-
sion in the particular case. However, the key element is that they are intended and
accepted as binding, in a way that most Court of Appeal judgments on sentence
are not.

How strictly should guideline judgments be construed? Lord Taylor stated in
an extrajudicial speech in 1993 that ‘guideline cases merely set the general tariff,
but judges are free to tailor the sentence to the facts of the particular case’.66 This
underlines the importance of courts responding to the particular facts of each case.
But courts must do so within the framework set by the guideline judgment. This
point may be made more forcefully in relation to guideline judgments between 1999
and 2004, since all of them were based (either entirely or to a large degree) on the
advice of SAP, and their structure tends to be more definite than was typical of earlier
judgments. However, the position after 2004 may revert to that before 1999. It will be
recalled that, on the creation of the Sentencing Advisory Panel, the Court of Appeal
lost its power to give guideline judgments without first referring the matter to SAP.67

However, that restriction was repealed without replacement by the 2003 Act, and
so it is technically possible for the Court to revert to its previous practice of giving
occasional guideline judgments. Lord Woolf CJ stated that this would be unlikely
to happen save in exceptional circumstances,68 but in fact it has already occurred
on several occasions. It may be possible to draw a distinction between guidelines
and mere guidance, and senior judges have occasionally attempted to do so.69 But
some of the very recent decisions look very much like guidelines. In Wisniewski

65 See e.g. Willis (1974) 60 Cr App R 146 on buggery, and Taylor, Roberts and Simons (1977) 64 Cr
App R (S) 182 on unlawful sexual intercourse.

66 Taylor (1993), p. 130. 67 Crime and Disorder Act 1998, s. 80(3).
68 In a response to the Criminal Justice Bill 2003: see House of Lords Select Committee on the

Constitution (2003), Appendix 3.
69 Most famously in the ‘mobile phones’ case of Attorney General’s References Nos. 4 and 7 of 2002; and

Q [2002] 2 Cr App R (S) 345, where Lord Woolf CJ stated that he was not laying down guidelines
(which the Court of Appeal was then not entitled to do, unless the matter had first been referred
to SAP), but was merely summarizing the effect of existing decisions on street robbery.
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(2005)70 and in Corran et al. (2005)71 the Court of Appeal handed down guidance
and guidelines on new offences under the Sexual Offences Act 2003 which have not
yet been the subject of definitive guidelines, and in doing so the Court referred to
previous guideline decisions and to a relevant SAP Consultation Paper on that Act.
In other words, the Court saw itself as filling the gap until the Council has been
able to issue definitive guidelines. In Pace (2005)72 the Court set out aggravating
and mitigating factors applicable when sentencing for breach of a restraining order.
In Afonso (2005)73 the Court adjusted the existing guidelines relating to the supply
of class A drugs. And in Page et al. (2004)74 the Court purported to lay down
guidelines for sentencing for theft from shops. In fact SAP was in the course of
preparing consultation papers on both matters, but the Court again regarded it as
necessary to fill the gap before any definitive guidelines were promulgated.

Whatever the merits of this development – on the one hand, the machinery of
SAP and the Council, with its consultation periods, moves rather slowly; on the
other hand, the Court cannot conduct any of the broader enquiries required of
SAP and the Council – guideline judgments of the Court of Appeal must have less
authority than the definitive guidelines laid down by the Council. Even so, the pre-
2004 guideline judgments of the Court stand as authoritative until overtaken by
Council guidelines, and it seems likely that subsequent guideline judgments may
acquire a similar authority. The Court is usually presided over by the Vice-President,
Rose LJ, and the ensuing judgments are surely more authoritative than the normal
run of decisions.

3. Statutory interpretation. As the volume of legislation on sentencing increases,
the Court of Appeal is more frequently called upon to interpret provisions in legis-
lation. The most prominent recent example is the Proceeds of Crime Act 2002,
which establishes a somewhat complex scheme for the making of orders confiscating
the assets of offenders. On several occasions the Court was required to give its
interpretation of the previous law, and very soon there will be a burgeoning of
decisions on the 2002 Act. There will also be sections of the Criminal Justice Act
2003 that require interpretation. And, of course, definitive guidelines issued by the
Council under statutory authority may also need interpreting.

4. Settled lines of decisions. Although individual Court of Appeal decisions on
length or type of sentence may not be regarded as authoritative, a settled line of
decisions – particularly on a point of principle – may acquire considerable authority.
Examples of such a jurisprudence constante will be found throughout the book, and
include the principle that it is rarely appropriate to combine a compensation order
with a custodial sentence,75 the principle that courts should not give a financial
penalty just because the offender is able to pay,76 and the principles on adjusting
the length of custodial sentences for offenders who are ill.77

70 [2005] Crim LR 403. 71 [2005] Crim LR 404. 72 [2005] 1 Cr App R (S) 370.
73 [2005] Crim LR 73. For further examples see Kolawole [2005] Crim LR 245, on passport offences;

and Graham and Whatley [2005] Crim LR 247, on benefit fraud.
74 Unreported, 8 Dec. 2004. 75 See Panayioutou (above, n. 58), and ch. 10.4 below.
76 See ch. 10.5 below. 77 See ch. 5.5 below.
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5. Policy decisions. Occasionally the Court of Appeal makes a pronouncement
on general sentencing policy, usually on the use of imprisonment for particular
categories of offender. Lord Lane CJ did so in Begum Bibi (1980),78 urging judges
to give shorter sentences for less serious types of offence, and a similar message
was repeated more recently by Rose LJ in Ollerenshaw (1999)79 and by Lord Woolf
CJ in Kefford (2002),80 where it was said to be particularly applicable to ‘economic
offences’. Similarly in Mills (2002)81 Lord Woolf CJ counselled a more restrained
use of custody for women offenders. There is no doubt that judgments of this kind
are intended to change practice and therefore to bind judges and magistrates, but
it is difficult to tell what effects actually flow from them.

6. Attorney General’s References. Under s. 36 of the Criminal Justice Act 1988
the Attorney General has the power to refer a sentence to the Court of Appeal
on the ground that it appears to be unduly lenient. The Court of Appeal may increase
the sentence if it thinks this appropriate, but will only do so if it adjudges the sentence
to be unduly lenient rather than just lenient. Over 100 references per year are now
made, with robbery, s. 18 woundings, causing death by dangerous driving and rape
having been the offences most frequently referred.82 In terms of binding authority,
these cases are usually argued more fully than many other sentence appeals. For
many years there was a difficulty in using some of the Reference cases as precedents
because the Court of Appeal failed to state what the proper sentence would have
been initially. The sentence substituted by the Court of Appeal cannot be a true
guide to this, since the Court usually gives some discount to reflect the element of
‘double jeopardy’ and delay to which offenders are subjected in these cases. In recent
years, however, the Court has made a point of stating what the original sentence
should have been, before reducing it to reflect the ‘double jeopardy’ element.

7. Ordinary sentence appeals. Many appeals against sentence are dealt with rela-
tively briefly. The judgment may say little more than that the sentence was too long
in the circumstances. Perhaps the least satisfactory judgments, from the point of
view of providing guidance, are those in which the Court holds that a custodial sen-
tence was too long, or that the judge failed to give sufficient weight to the mitigation,
and then reduces the length of the sentence so as to enable the offender’s immediate
release. The Court thereby acknowledges that it is unnecessary for the offender to
remain longer in custody. What it usually does not do, in such a case, is to specify
what the original sentence should have been – leaving a doubt about whether the
sentence should have been even shorter, or should have been non-custodial. Both
those alternatives imply that the offender has been deprived of liberty for too long,
but the Court is usually reluctant to say this.

The purpose of distinguishing these seven types of Court of Appeal judgment
is to demonstrate how the precedent value of a decision depends on the context.
In terms of providing guidance for sentencers, the range of judgments remains

78 (1980) 2 Cr App R (S) 177. 79 [1999] 1 Cr App R (S) 65. 80 [2002] 2 Cr App R (S) 495.
81 [2002] 2 Cr App R (S) 229. 82 For an examination of the system see Shute (1999).
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unbalanced. Decisions on non-custodial sentences are now increasing in number,
but remain unusual. There are many judgments on issues of general principle, such
as consecutive or concurrent sentences, or the approach to dealing with elderly or
ill offenders. Most of the judgments, however, concern long custodial sentences or
other orders imposed in serious cases. Thus the Court’s precedents are richer as
the seriousness of cases rises, and relatively poorer for cases at the lower end of the
criminal calendar, where the bulk of the cases tried in the Crown Court lies.

This particular problem is magnified in respect of magistrates’ courts. There are
few Court of Appeal precedents that are directly applicable and, as we shall see in
Chapter 2, part 2.7.1, attempts have been made to remedy the deficiency by devising
special guidelines. The Sentencing Guidelines Council is charged with promulgating
guidelines for the Crown Court and the magistrates’ courts, and for the allocation
of cases between the two levels of court,83 and so it is expected that the Council will
‘take over’ the Magistrates’ Courts Sentencing Guidelines when the time comes to
reissue them.84 However, the definitive guidelines New Sentences: Criminal Justice
Act 2003 are directly applicable to magistrates’ courts, as are those on Reduction
in Sentence for a Guilty Plea, and so the amount of authoritative guidance for the
magistrates’ courts seems bound to increase.

1.6 Informal influences on sentencing practice

The formal sources of sentencing law may be said to provide a kind of outer frame-
work for sentencing decisions, and also some internal rules, principles and stan-
dards, but it is plain that a considerable amount of flexibility is left in the hands of
the court in many cases. In sentencing there are so many, often conflicting, points
to be taken into account that there are strong arguments in favour of discretion.
Different combinations of facts present themselves, and rules may prove too rigid
and too crude to yield sensible decisions. Without discretion, unfairness results
from treating alike cases which are unalike. However, it is important to assess this
reasoning with care. Speaking extrajudicially, Lord Lane CJ declared that ‘sentenc-
ing consists in trying to reconcile a number of totally irreconcilable facts’.85 The
reference to ‘facts’ omits the relevance of principles to the assessment of those facts,
and might give the impression that sentencing is somehow a matter of reconciling
diverse facts. In reality it involves applying rules and principles to facts, and per-
haps considering novel fact combinations in terms of what the principles should
be. As the amount of guidance increases – more legislation, the advent of definitive
guidelines, the continued growth of Court of Appeal decisions – the coverage of
applicable principles will also increase, but there will continue to be cases in which
new fact combinations raise new issues.

83 Criminal Justice Act 2003, s. 170.
84 The latest version of those guidelines was agreed in 2003 and came into force in January 2004.
85 HL Deb, vol. 486, col. 1295.
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That is the argument for discretion, which is conceded by what may be termed ‘the
guideline movement’, since guidelines are not tramlines and leave room for courts to
depart from the guideline if new factors present themselves. That departure may then
be challenged on appeal, which means that the exercise of discretion is reviewable.
But can one be sure that legislative rules, definitive guidelines and Court of Appeal
guidance are actually followed in practice? There are good reasons for believing that
practice is varied in this respect. It is often said that Crown Court sentences are kept
in check by the appeal system, but appellate control is largely dependent on the
system for giving leave to appeal. This depends on the views of individual judges in
sifting through bundles of transcripts – a hit and miss ‘system’, for which there is little
guidance and where some High Court judges give leave to appeal more frequently
than others. Thus some judges may pursue their own policies with little disturbance
from above. Indeed, many of the judges and magistrates in the study by Hough,
Jacobson and Millie maintained that the effects of sentencing guidelines in the
Crown Court and in magistrates’ courts had been to ‘level up’ sentences, reducing
the tendencies towards leniency of some sentencers while leaving the already severe
sentencers unaffected.86 We have seen that in Johnson a trial judge was strongly
denounced for pursuing his own view rather than the Court of Appeal’s,87 but
that judge’s approach was somewhat unsubtle. Practitioners are well aware of the
predilections of certain judges and, although it would be wrong to exaggerate, there
is still a significant problem of inconsistency.

Are the prospects for legislation, definitive guidelines and Court of Appeal guid-
ance any better in the magistrates’ courts? Research in the 1980s suggested that
magistrates believed that legislation has to be interpreted in the light of ‘common
sense’, which tended to mean their own views and practices,88 and that Court of
Appeal principles were not consistently reflected in the sentencing practice of mag-
istrates.89 More will be said about the influence of local bench cultures in the coming
paragraphs. For the present it is sufficient to note that there are reasons for sup-
posing that official national guidance is not always followed at local level. Thus,
taking both Crown Court and magistrates’ court sentencing together, the authors
of a substantial Home Office study concluded thus:

The stark fact is that where the case is heard does have a significant influence on the

likelihood of custody in borderline cases, and on the length of any custodial sentence.

There are also big differences in the way non-custodial options are used, which in turn

is affected by variations in policy and practice between probation areas.90

Findings such as these make it likely that the increasing guidance for sentencers
will not entirely succeed in determining decisions in individual cases. The govern-
ment’s objective of comprehensive sentencing guidelines may be worth supporting,

86 Hough et al. (2003), p. 25. 87 Above n. 66 and accompanying text.
88 Parker, Sumner and Jarvis (1989). 89 Henham (1991).
90 Flood-Page and Mackie (1998), p. 128.
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but it would be naı̈ve to believe that they will transform sentencing practice and
reduce individual variations to negligible proportions. It therefore remains impor-
tant to look into other determinants of sentencing decisions. One source of influ-
ence, alluded to in the above quotation, may be found in the working practices
of others in the criminal justice system: in part 4 above we saw the influence of
decisions by police and prosecutors, and in Chapter 11 the influence of probation
officers and counsel will be discussed. A further possible source of influence is the
complex of attitudes and beliefs held by different sentencers. In areas where there
is discretion, such attitudes are likely to shape the court’s approach to sentencing.
This will be explored further in the paragraphs which follow.

What factors might be assumed to enter or influence a sentencer’s thought
processes when taking a decision in a particular case? Four groups of factors may
be identified:

I. Views on the facts of the case.

II. Views on the principles of sentencing:

(i) views on the gravity of offences;

(ii) views on the aims, effectiveness and relative severity of the available types of

sentence;

(iii) views on the general principles of sentencing;

(iv) views on the relative weight of aggravating and mitigating factors.

III. Views on crime and punishment:

(i) views on the aims of sentencing;

(ii) views on the causes of crime;

(iii) views on the function of courts in passing sentence.

IV. Demographic features of sentencers:

(i) age

(ii) social class

(iii) occupation

(iv) urban or rural background

(v) race

(vi) gender

(vii) religion

(viii) political allegiance

It will be observed that groups I, II and III are expressed so as to emphasize the
sentencer’s views about the various factors: it is these perceptions, which may or
may not correspond with authoritative or objective statements, which are likely to
influence behaviour.

What is the relevance of the fourth group of factors? The argument must be that
each of us projects into our daily decisions certain aspects of our personality which
are traceable to one or more of the demographic features listed. Many of those who
sit in the courts may maintain that they become accustomed to preventing their own
personal preferences from influencing their decisions. However, there is no evidence
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of how successful they are in this, and in any event some sources of bias may be
unconscious – a tendency to view matters from a particular perspective or to select
certain kinds of information, which the sentencer does not realize. There is still
much debate about the existence of racial bias in English sentencing: the evidence is
reviewed in Chapter 7.2, which shows an over-representation of ethnic minorities
in prison and an under-representation of ethnic minorities among sentencers. The
possibility of age discrimination has been less widely discussed. Most sentencers are
at least one generation older, and often two generations older, than most offenders,
and they may fail to understand the context or meaning of certain behaviour by
young people. Over 30 years ago Roger Hood found that the age of magistrates
was related to the size of fine imposed in his dangerous driving cases, with older
magistrates being relatively severe in two of the cases involving younger drivers and
relatively lenient in the three cases involving older drivers, as compared with the
fines imposed by their younger colleagues:91 might this still be true? In his Canadian
study, Hogarth also found a relationship between specific beliefs and the age of the
sentencer, with older magistrates tending to minimize sociological explanations of
crime and generally to be more offence-oriented than offender-oriented in their
approach to sentencing.92

By what process might the demographic features in group IV influence sen-
tencing practices? What should be made of the repeated findings that about three-
quarters of High Court judges, and a substantial proportion of circuit judges, have
attended public school and then Oxford or Cambridge?93 Is it possible that one
identified characteristic (high social class, or at least privileged education) might
be associated with particular views? Could it be (see III(ii)) that judges with this
background might tend to give less weight to social conditions or the effects of the
criminal justice system itself as possible causes of offending?94 Or that judges with
this background might tend to take a more lenient view of income tax offences or
fiscal offences by ‘respectable’ people, than they take of offences related to social
security benefits or even of pick-pocketing small amounts?95 This fourth group of
factors raises a number of hypotheses about the influence of demographic factors
on sentencing which remain to be more fully tested in England. Hood’s study found
that magistrates’ attributes exerted only a limited effect on their sentencing,96 but
there is a need for a broader, up-to-date study.

Turning to the factors in group III, it seems inherently likely that in a system which
allows a fair amount of discretion, the views of sentencers on crime and punishment
will exert some influence. Sometimes the views in group III may be the product
of demographic features listed in group IV. Sometimes a more powerful source
will be the bench which a magistrate joins. Thus Hood found that members of the
same bench, determining a sentence at home without consulting colleagues, were

91 Hood (1972), p. 140. 92 Hogarth (1971), p. 211.
93 See e.g. Oxford Pilot Study (1984), p. 32. 94 Oxford Pilot Study (1984), p. 27.
95 Oxford Pilot Study (1984), p. 25. 96 Hood (1972), pp. 140–3.
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still ‘more likely to do something similar to their colleagues than we would expect
by chance’, and he found ‘evidence that certain assumptions about penal policy
are shared by magistrates on the same bench’.97 Tarling’s study of 30 magistrates’
courts also found that bench tradition was a major factor in explaining sentencing
patterns.98 Darbyshire’s study of justices’ clerks in the early 1980s suggests that the
tradition of some benches can be traced to the influence of their clerk, who takes a
major role in magistrates’ training;99 although the system has now changed, local
influences are still considerable.

The same analysis cannot be applied to judges and recorders who sit in the Crown
Court, since they sit alone. The Oxford pilot study in the early 1980s suggested that
judges might be more likely to be influenced by colleagues at medium-sized court
centres, where five or six judges tend to take lunch together. Such informal contacts
reduce the isolation of the individual judge, but at the very small court centres this
rarely happens, and at the larger court centres there may be so many different judges
and recorders passing through (for a week or fortnight at a time) that little sense
of collegiality can develop.100 It is true that judges attend Judicial Studies Board
refresher courses every three years, in addition to training days on their circuit, but
it is not known to what extent this reduces the isolation.

Factor III(iii) raises the question of the functions which sentencers perceive them-
selves as having. A particular issue here is the extent to which they take account
of public opinion in sentencing. Many of the judges interviewed in the Oxford
pilot study regarded themselves as holding a balance between the more vociferous
elements in the popular press and critics of other kinds, and aligned themselves
more with ‘informed public opinion’ and the standards of ‘right thinking members
of the community’. There seemed to be a general assumption that these opinions
and standards coincided with their own,101 thus reinforcing Hogarth’s finding that
‘sentencers tend to define the operative constraints in a way which maximises con-
cordance with their personal attitudes’.102 The opinions and standards might well be
associated with demographic factors such as social class and age. One difficulty with
the notion of ‘informed public opinion’ is the repeated finding that many members
of the public are ill-informed about court sentencing practices. On the other hand,
many sentencers in the survey by Hough, Jacobson and Millie recognized that much
public and media opinion is uninformed;103 yet many of them also conceded that
general shifts in the climate of public opinion affected sentencing levels. There is
evidence from the 1996 British Crime Survey to the effect that a majority of those
surveyed made substantial overestimates of the proportion of recorded crime that
involves violence, were unaware of the range of sentences available to the courts,
and underestimated the use of imprisonment by the courts for offences such as
rape, mugging and burglary.104 Insofar as courts are tempted to increase sentences

97 Hood (1972), p. 145. 98 Tarling (1979). 99 Darbyshire (1984).
100 Oxford Pilot Study (1984), pp. 34–6. 101 Oxford Pilot Study (1984), pp. 30–4.
102 Hogarth (1971), pp. 209–10. 103 Hough et al. (2003), pp. 53–4.
104 Hough and Roberts (1998).
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in response to public criticisms of leniency in sentencing, when it seems clear that
those criticisms are based on misunderstanding, that would be to allow error to
breed error.

Turning to the factors in group II, one might expect that sentencers’ views on
the principles of sentencing would be closely related to their opinions on the aims
of punishment. There is some evidence from Lemon’s study that magistrates’ views
on crime and punishment do not determine their sentencing practices,105 but that
study needs replicating in the contemporary environment. Under the Criminal
Justice Act 2003 a sentencer is required to have regard to a whole range of possible
sentencing purposes and, although proportionality is a primary factor in the defini-
tive guidelines,106 the diversity of possible purposes may encourage some sentencers
to go their own ways. Insofar as proportionality is recognized as the main criterion,
there is relevance in Hood’s research exercise in which a group of magistrates were
asked to rank a number of offences in order of gravity. The results showed some
overall similarity, although there were differences of opinion on the ranking of
assault and of possessing an offensive weapon.107 One difficulty of exercises of this
kind is that, if subjects are asked to ‘imagine a typical case of each offence when
making comparisons’, they may regard different kinds of case as typical. Moreover,
Hood’s research also suggested that disparities in sentencing become wider as cases
become more unusual. Indeed, on the basis of his study, he concluded that there is
‘general support for an explanation of sentencing which sees differences in the way
magistrates perceive and categorize offences as an important factor in producing
disparate sentences’.108

Hood regarded this merely as one important factor. He did not suggest that
there is a simple relationship between regarding an offence as relatively grave and
imposing a more severe sentence than colleagues. Clearly, however, this was a major
factor for many of the sentencers interviewed by Hough, Jacobson and Millie – they
perceived that offending was becoming more serious, and that they had to respond
to this.109 Some of the other influential factors might be found in group II(ii),
sentencers’ views of the aims, effectiveness and relative severity of the available
forms of sentence. For some years certain sentencers have voiced disquiet about
the organization of some types of community sentence, and may therefore have
tended to use them less frequently. A variety of judicial opinions was uncovered
in the Oxford pilot study,110 most of them stemming from personal or reported
experience rather than from the results of research. There is no evidence on whether
increased judicial training in recent years has reduced this diversity of approaches,
and it remains to be seen how the new arrangements under the 2003 Act are received
by sentencers. Certainly the research by Hough, Jacobson and Millie found many

105 Lemon (1974).
106 See Sentencing Guidelines Council, Overarching Principles: Seriousness (2004).
107 Hood (1972), p. 99; for further discussion, see ch. 4.2 below. 108 Hood (1972), p. 141.
109 Hough et al. (2003), p. 30. 110 Oxford Pilot Study (1984), pp. 28–30.
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more positive attitudes towards pre-sentence reports, drug treatment and testing
orders, and other community-based developments.111

Similar points could be raised in relation to views on the relative weight of
aggravating and mitigating factors (group II(iv)). It is one thing to assess the weight
of one factor alone, and quite another thing to reconcile combinations of aggravating
and mitigating factors in a single case. In her US research, Shari Diamond found that
‘when both aggravating and mitigating factors are present . . . there is evidence of
greater disagreement among judges’.112 In England, a simulated sentencing exercise
with magistrates and justices’ clerks led Claire Corbett to conclude that, at least in
the reasons they give, different sentencers tend to place different values on the same
factors.113

In group I the only factor is the sentencer’s view of the facts of the case. The impor-
tance of this is widely accepted, both by sentencers and by researchers. Sentencers
are given to stating that ‘no two cases are alike’, and ‘each case must turn on it
own facts’. Indeed, Lord Lane went so far as to assert that sentencing ‘is an art and
not a science’.114 Such statements are often used as an argument against rules on
sentencing, particularly when they emanate from the legislature, and in favour of
discretion. Flexibility is needed, it is said, so that the court may reflect the partic-
ular combination of facts in each individual case. Similarly, there are those who
argue that the legal analysis of sentencing decisions, in terms of offence-related
and offender-related matters, and aggravating or mitigating factors, is never able
to capture the uniqueness of the individual case. On this view, it is only by pay-
ing attention to the details of ‘whole case stories’ that it is possible to make sense
of sentencing, not through the inevitably artificial categories and constructions of
commentators.115 Again, this argument is correct up to a point: cases do differ con-
siderably in the combination of material facts. It justifies the view that rules cannot
cater fairly for all eventualities, but it certainly does not justify the conclusion that
rules and principles ought therefore to be kept to a minimum. Indeed, many of the
judges who argue that each case depends on its own facts will also maintain that
experience is of great value in the difficult task of sentencing. This contains the seeds
of its own refutation, as Hood has pointed out:

Magistrates and judges . . . place particular value upon their experience in sentencing.

Now, if this experience is to be of value, then all cases cannot be unique, they must be

comparable at least in some respects; and even if it is agreed that all cases are unique in

some sense, this cannot be decisive in the practice of sentencing, for frequently decisions

are reached with the aid of ‘experience’. There are, then, certain observable factors which

magistrates will take into account in their consideration of the appropriate sentence.116

111 Hough et al. (2003), pp. 46–9.
112 Diamond (1981), p. 407. 113 Corbett (1987); see also Hood (1972), p. 124.
114 The words of Lord Lane CJ when refusing to allow the continuation of a research project on

judges’ sentencing practices: Oxford Pilot Study (1984), p. 64.
115 E.g. Tata (1997). 116 Hood (1962), p. 16.
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Thus the element of truth in the proposition that the facts of individual cases
differ must not be allowed to obscure the importance of two other propositions –
that facts do not determine cases, rather it is the approach of the court to those facts
which is crucial; and that it is possible to identify certain factors which have a major
influence on sentence, even if other subsidiary factors vary considerably from case
to case.117

However, investigation of the concept of ‘the facts of the case’ remains an impor-
tant research question. Facts do not come ready-labelled as important or unimpor-
tant. It may be true that the prosecution’s statement of facts, or even the defence
speech in mitigation, might urge a certain approach on the court. But it is often the
judge or magistrates who, in assessing the facts of the case, construct their picture
of the salient facts by applying their own views on issues in groups II and III. An
important element in this process of construction seems to be the court’s impres-
sion of the defendant’s character, gained from observation in court. It was apparent
from observations during the Oxford pilot study that judges might be influenced by
the defendant’s appearance and attitude to the court.118 Carol Hedderman’s small
study suggested that demeanour in court (such as appearing cocky, not doing as
instructed, appearing calm rather than nervous and contrite) both influences the
way in which magistrates react to a defendant and affects sentence severity, being
one possible reason why women (who often appear more distressed than men)
receive more lenient sentences.119 Further support for this view may be derived
from interviews with magistrates as part of a Home Office project on the sentenc-
ing of women, revealing that magistrates may react differently to those perceived to
be deferential and those perceived to be arrogant, and that more women fall into
the former category.120 Judge Cooke came close to conceding the influence of these
instant character assessments when ruminating on the possibility of sentencing by
computer:

At the end of the day, the exercise of discretion in sentencing must remain in human

hands. You cannot program a computer to register the ‘feel’ of a case, or the impact

that a defendant makes upon the sentencer.121

If, then, it is accepted that ‘the facts of a case’ are not an objective entity but to
some extent a construction of the court, certainly in respect of the weight assigned
to different elements, the problem of achieving consistency and therefore equality
before the law in sentencing practice is revealed as acute. This is not to suggest that
authoritative guidance exerts no influence; rather, the suggestion is that its influence
is limited, especially where it leaves discretion to the courts.

117 On this last point, see Moxon (1988), p. 64.
118 Oxford Pilot Study (1984), pp. 20–4. 119 Hedderman (1990).
120 Hedderman and Gelsthorpe (1997), pp. 30–4; this study also questions the accuracy of perceptions

of deference and arrogance, especially when interpreting the behaviour of members of ethnic
minorities.

121 Cooke (1987), p. 58.
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The issue gives way to a debate about the limits to which rules, principles and
guidelines can go, before they become so rigid or complex as to be productive of more
injustice than their absence. The judiciary has tended to defend broad discretion
by arguing that sentencing is an art and not a science, and that it is essentially an
exercise of judgment rather than a question of applying rules or guidelines. This
goes too far, and the senior judiciary has surely acknowledged its untenability in
embracing the development of ‘guideline judgments’, first in the Court of Appeal
and then through the Sentencing Guidelines Council. On the other hand, an equally
extreme view is the argument that sentencing could be reduced to a stable set of
rules which allowed little or no discretion: many would reject that as unfair in its
consequences. The arguments take place on the middle ground – in England, as to
how far the legislature ought to go, and how detailed the guidelines should be.

The argument is not simply one of ensuring that ‘rule of law’ values apply in
sentencing, however. There are also extralegal factors influential at other stages.
As described in part 4 above, sentencing is merely one part of a larger process, in
which the decisions – and the beliefs and concerns – of other people involved in
the administration of criminal justice may affect outcomes. Indeed, David Garland
urges that the contextual point is taken even more widely:

The major cultural themes which appear in penality – conceptions of justice, of crime,

religious forms, attitudes towards age, race, class, gender, and so on – did not develop

independently there, nor do they stand on their own as isolated beliefs. Like all cultural

elements they are enmeshed in wide belief-systems and mentalities, deriving their

sense and credibility from their ability to resonate with established ways of thinking

and understanding.122

This alludes to the setting of the criminal justice system within wider social
and political currents in society, a point of particular relevance when considering
custodial sentences in Chapter 9 and the notion of ‘punishment in the community’
in Chapter 10. No less important are the constitutional aspects of the debate over
sentencing policy, and it is to those that we now turn in Chapter 2.

122 Garland (1990), p. 211.



CHAPTER 2

Sentencing and the constitution

Major changes in the sentencing field in recent years have raised several questions of a
constitutional nature. To what extent does sentencing policy belong to the judiciary?
Are there any limits beyond which the legislature may not go when legislating on
sentencing? Where do new bodies such as the Sentencing Advisory Panel and the
Sentencing Guidelines Council fit into the constitutional framework? What are the
limits beyond which the executive may not go in determining how a sentence may
be carried out? These are all live issues, but firm guidance is not always available.
Sometimes the principle of judicial independence has been brought into the debate,
often without clarifying matters. These and other matters will be discussed in this
chapter, taking account of their implications not only for the higher judiciary but
also for the magistracy and for the Judicial Studies Board.

2.1 The separation of powers in sentencing

The doctrine of the separation of powers still has some relevance in British con-
stitutional theory, but the place of sentencing has never been entirely resolved. In
principle, the legislature has control over sentencing powers and policies – subject
since the Human Rights Act 1998 to the limitations of the European Convention on
Human Rights (the Convention). The judiciary deals with the application of sen-
tencing law and principles to individual offenders. And the executive is responsible
for carrying out the sentences imposed. But each of these propositions requires
further discussion.

One clear starting point is that the legislature has superior authority to the
courts: if Parliament passes legislation, the courts must apply it. Thus, when Sir
Ivor Jennings identified three characteristics of the English courts, the first was
‘their subordination to the legislature’.1 This is surely correct, and yet it cannot be
taken to suggest that the judiciary should not develop policy on matters left aside
by legislation. Thus Sir James Fitzjames Stephen went too far when he stated that,
if the judiciary were to take upon themselves the task of formulating principles
of sentencing, ‘they would be assuming a power which the constitution does not

1 Jennings (1959), pp. 241–2.
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give them’.2 The statement is only trivially true: it is unhelpful because the British
constitution does not explicitly ‘give’ the power to any organ. The starting point is
surely the doctrine that the courts are subordinate to the legislature, from which it
follows that any policy-making function delegated or simply left to the courts can
be taken back by Parliament. Are there, then, any limits to the competence of either
the legislature or the courts, bearing in mind that Parliament has superiority when
it does decide to legislate?

If one looks at the history, then one finds that wide judicial discretion has only
been a characteristic feature of English sentencing for the last hundred years or so.
In the first half of the nineteenth century, there were two factors that considerably
restricted judicial discretion. There were maximum and minimum sentences for
many offences, and several statutes provided a multiplicity of different offences with
different graded maxima. For much of the nineteenth century, judges were left with
less discretion than their twentieth-century counterparts,3 and any claim that a wide
sentencing discretion ‘belongs’ to the judiciary is without historical foundation. It
gains its plausibility only from the legislature’s abandonment of minimum sentences
in the twentieth century, and from the trend at one time to replace the plethora of
narrowly defined offences, each with its separate maximum sentence, with a small
number of ‘broad band’ offences with fairly high statutory maxima.4 That approach
was adopted in the Theft Act 1968 and the Criminal Damage Act 1971, both of which
replaced large numbers of separate offences dating from the nineteenth century with
a few broadly defined crimes. These statutes broadened the discretion of judges in
sentencing, but that approach has now been abandoned, and statutes such as the
Sexual Offences Act 2003 return to the former approach of a multiplicity of offences
with separate maximum sentences.

This is not to suggest, however, that judges in the later nineteenth century were
tightly constrained in their sentencing. In fact, there was ample evidence of sen-
tencing disparities, as Sir Leon Radzinowicz and Roger Hood have demonstrated.5

There was concern in the Home Office, and even a proposal in 1889 for a royal com-
mission with a view to bringing about uniformity through legislation. Opposing
this successfully, the then Lord Chancellor, Lord Halsbury, asserted that sentencing
is the province of the judiciary.6 A few years later, in 1901, Lord Alverstone CJ and
six Queen’s Bench judges drew up a Memorandum of Normal Punishments, which
sought to establish standard punishments for normal cases.7 Thus, while it is often
assumed that it was the creation of the Court of Criminal Appeal in 1907 which
institutionalized judicial control over practical sentencing standards, the Alverstone
Memorandum a few years earlier marked a significant step in this direction –
albeit as a response to much public and official agitation in the closing years of

2 Stephen (1885). 3 Thomas (1978); and Radzinowicz and Hood (1986), chs. 22, 23.
4 Thomas (1974). 5 Radzinowicz and Hood (1986), pp. 741–7.
6 Radzinowicz and Hood (1986), p. 754.
7 Radzinowicz and Hood (1986), pp. 755–8, and Advisory Council on the Penal System (1978),

Appendix E.



52 Sentencing and the constitution

the nineteenth century. None the less, the gradual (and recently rapid) accretion
of sentencing decisions from the Court of Appeal must surely have strengthened
the belief that this is a judicial province and that there was little need for detailed
legislative provisions on sentencing.

That belief, widely shared in the judiciary, is a belief that judicial discretion
supervised by the Court of Appeal is more likely to produce fair sentencing than
greater statutory restrictions. It is certainly open to debate. But it is not the same as
the principle of judicial independence, nor does it provide a basis for any principle
that the legislature may not properly do more than set maximum sentences and
introduce new forms of sentence. Thus when there was a fierce debate about the
introduction of minimum sentences into English law, prior to the Crime (Sentences)
Act 1997, the ‘judicial independence’ argument was abandoned and the policy issues
faced squarely. As Lord Bingham put it,

There is room for rational argument whether it is desirable to restrict the judges’

sentencing discretion in the way suggested or not. But even this is not a constitutional

argument. As Parliament can prescribe a maximum penalty without infringing the

constitutional independence of the judges, so it can prescribe a minimum. This is, in

the widest sense, a political question – a question of what is beneficial for the polity –

not a constitutional question.8

When there was a constitutional challenge to an Australian statute which required
a court to impose a specified penalty on conviction for a particular offence, the High
Court of Australia dismissed it in these terms:

It is both unusual and in general, in my opinion, undesirable that the court should

not have a discretion in the imposition of sentences, for circumstances alter cases and

it is a traditional function of a court of justice to endeavour to make the punishment

appropriate to the circumstances as well as to the nature of the crime. But whether or

not such discretion shall be given to the court in relation to a statutory offence is for

the decision of the Parliament. It cannot be denied that there are circumstances which

may warrant the imposition on the court of a duty to impose specific punishment. If

Parliament chooses to deny the court such a discretion, and to impose such a duty, as

I have mentioned the court must obey the statute in this respect assuming its validity

in other respects. It is not, in my opinion, a breach of the Constitution, not to confide

any discretion to the court as to the penalty to be imposed.9

The same argument may be applied to s. 269 of the Criminal Justice Act 2003, in
which Parliament curtailed the judges’ discretion to determine the minimum term
to be served by a person convicted of murder, imposing a restrictive structure on
the judges’ powers.10

However, it is a different matter if the legislature purports to pass a law that
mandates a certain sentence for a particular individual. This question was tested in

8 Bingham (1996), p. 25; see also Taylor (1996), p. 8.
9 Palling v. Corfield (1970) 123 CLR 52, per Barwick CJ at p. 65. 10 See below, ch. 4.4.1.
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Australia, where the Community Protection Act 1994 of New South Wales autho-
rized and required the state’s courts to impose a sentence of six months’ preventive
detention on a specific individual for the protection of the community. In Kable 11

the High Court of Australia held the legislation invalid, on the ground that it vio-
lated the separation of powers by requiring the courts to act as if at the behest of the
executive, and that this would undermine public confidence in the administration
of justice.

The separation of powers therefore seems to confirm that Parliament has con-
siderable authority over sentencing policy, subject to the Human Rights Act and
subject to the limitation that the legislature cannot prescribe a sentence for a par-
ticular offender. The judiciary retains the power to deal with individual offenders.
Sentencing powers can be regulated and restricted by statute, even to the extent of
requiring the imposition of mandatory or mandatory minimum sentences, so long
as those requirements do not breach the Human Rights Act by violating offenders’
Convention rights.12 So far as the executive is concerned, it is certainly not accept-
able for the Home Secretary to determine how long persons convicted of murder
should spend in prison, either as a minimum term or (subsequently) for public
protection. Those are sentencing decisions that require, according to Article 6(1)
of the Convention, an ‘independent and impartial tribunal’.13

This leads into a final constitutional point about the judiciary – the true mean-
ing of the principle of judicial independence. Although it has often been referred to
rather extravagantly in the context of legislative sentencing reforms, the true mean-
ing of the principle is that when passing sentence in each case, a judge or magistrate
should be in a position to administer the law without fear or favour, affection or
ill-will.14 No pressures upon the court to decide one way or the other should be
countenanced. Discretion should not be exercised on personal or political grounds:
it should be an exercise of judgment according to legal principle. Appointments to
the bench should not be politically motivated. Freedom from bias, from partiality
and from undue influence is integral to any definition of the rule of law.

This principle is regarded as particularly important in some east European coun-
tries where judges in the Soviet era were tightly restricted and as political appointees
were expected to follow approved paths. However, it is worth remembering that in
this country ‘judicial appointments were influenced by party political considera-
tions, as well as merits, until well into the twentieth century’, and that ‘it is to the
post-war Lord Chancellorship of Lord Jowitt that we look for the establishment
of the modern practice’.15 In this sphere, as well as in respect of the role of the

11 (1996) 189 CLR 51. The ‘sentence’ was also retrospective in effect. For the context and further
discussion, see Fox and Freiberg (1999), pp. 38–40.

12 The Court of Appeal implied a broad exception into the automatic sentence of life imprisonment
created by the Crime (Sentences) Act 1997 in its decision in Offen (No. 2) [2001] 2 Cr App R (S)
44. For further discussion of human rights constraints, see ch. 4.6 below.

13 R. v. Home Secretary, ex p. Anderson [2003] 1 AC 837, discussed in ch. 4.4.1 below.
14 For an illuminating history, see Stevens (1993).
15 Munro (1992), p. 4. For a broader international discussion see Shetreet and Deschenes (1985).
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legislature, modern notions of judicial independence and the judicial function have
a shorter history than many believe.

2.2 The Sentencing Advisory Panel and the Sentencing Guidelines
Council

The constitutional arrangements for guidance on sentencing have been altered twice
in recent years, first by the appointment of a Sentencing Advisory Panel under
ss. 80–81 of the Crime and Disorder Act 1998, and second by the creation of the
Sentencing Guidelines Council under ss. 169–170 of the Criminal Justice Act 2003.
The work of these two bodies was introduced in part 1.5.2 of Chapter 1, and we
now turn to consider their constitutional position.

The Panel, chaired by Professor Martin Wasik, was constituted in July 1999 with
11 members, and three further members have been added. Four of the members
are sentencers (judges or magistrates), three are academics, four others have recent
or current experience of the criminal justice system, and the remaining three are
laypeople with no connection with criminal justice. The Panel meets every three
to four weeks, usually for one day and occasionally for two days. Its method of
working is to formulate a consultation paper, having reviewed the applicable law
and statistics and any relevant research, and then to seek responses from its statutory
consultees and from members of the public. The normal consultation period is three
months, after which it considers the responses and any further information before
formulating its Advice. The whole process takes several months from start to finish,
not least because the Panel will normally be running two, three or more separate
subjects at the same time. In its first five years of operation the Panel produced draft
guidelines on about a dozen offences, which were submitted as Advice to the Court
of Appeal. The Court acted on all but one of these Advices, issuing guidelines in a
subsequent decision.

The arrangements were reviewed by the Halliday report in 2001, and in
Chapter 8 the report argued that steps must be taken towards the formulation of
comprehensive sentencing guidelines and that a new machinery should be consid-
ered. Halliday set out three alternative approaches,16 and the government decided
in favour of the creation of a council ‘responsible for setting guidelines for the
full range of criminal offences’.17 The Council’s remit (and that of the Panel) also
extends to the promulgation of ‘allocation guidelines’, replacing the Mode of Trial
Guidelines as a means of dividing the workload in criminal cases between the mag-
istrates’ courts and the Crown Court. The Panel (SAP) was to continue in operation,
so as to carry out the preliminary work and to conduct its wide consultations, but
the Council was to take ultimate responsibility for the form of the guidelines. The
government’s purposes in creating the Council also included a desire to make pro-
vision for Parliament to have a voice in the creation of guidelines, and to divorce

16 Halliday (2001), paras. 8.11–8.22. 17 Home Office (2002), para. 5.15.
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the function of creating guidelines from that of deciding individual appeals (and
therefore to take the function of creating guidelines away from the Court of Appeal).
It was assumed that for this purpose an entirely judicial body was needed, and so
SAP (with its diverse membership) would not be appropriate and instead a Council
composed entirely of judicial members would be introduced, fully recognizing ‘the
importance of an independent judiciary’.18 Thus the Criminal Justice Bill presented
to Parliament in 2002 provided for a council consisting of seven members – the
Lord Chief Justice, two Lords Justice of Appeal, a High Court judge, a Circuit judge,
a District Judge (Magistrates’ Courts), and a lay magistrate.

Then, as the bill was progressing through Parliament, the Court of Appeal
received an advice from SAP on the sentencing of domestic burglars.19 Lord Woolf
CJ in the Court of Appeal gave a guideline judgment which accepted most of
the Panel’s advice but significantly lowered the starting points for first-time and
second-time offenders who committed medium-level burglaries, proposing com-
munity sentences for them.20 Although Lord Woolf took care to explain these
changes by reference to various government policy statements, the popular press
and subsequently the Home Secretary denounced the judgment as inappropriately
lenient. The ensuing furore attracted media attention for some time, and the Home
Secretary seems to have decided that an entirely judicial body could not be trusted
with this important social function. The government brought forward amendments
to the bill which would add five non-judicial members to the Council – persons
experienced in, respectively, policing, criminal prosecution, criminal defence, the
promotion of the welfare of victims of crime and the administration of sentences.
It was believed that the person with experience of the administration of sentences
would be a civil servant from the Home Office, and objection was taken to this
in the House of Lords. To expand the Council from an entirely judicial body to a
body with wider membership was one thing; but to extend its membership so as
to include a serving civil servant, a member of the executive who would be bound
to put forward departmental views, was quite another thing. The House of Lords
Select Committee on the Constitution took advice on the matter and, concluding
that such an appointee might not appear independent, expressed its ‘concern at
the proposal that a serving civil servant should act as a member of the Sentencing
Guidelines Council’.21 This part of the amendment was therefore dropped, although
a senior civil servant (the director of the National Offender Management Service,
then Martin Narey) is allowed to attend and speak at Council meetings.22

The original assumption that the membership of the Council should be entirely
judicial presumably either was based on recognition that the creation of sentencing
guidelines is a judicial function or was a political gambit to ensure that the judiciary
remained supportive of the new arrangements. The former reasoning cannot be

18 Home Office (2002), para. 5.15.
19 Sentencing Advisory Panel, Advice to the Court of Appeal – 8: Domestic Burglary (2002).
20 McInerney and Keating [2003] 2 Cr App R (S) 240; see further Davies and Tyrer (2003).
21 House of Lords (2003), para 6. 22 CJA 2003, s. 167(9).
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sustained now, since we have a Council with a diverse membership (albeit with a
judicial majority). So two reasons for creating the Council remain – the need to
divorce the creation of guidelines from the function of determining appeals, and the
importance of providing an opportunity for parliamentary input into the process of
creating guidelines. However, neither reason tells in favour of creating an additional
body, when SAP already existed. SAP does not have a judicial majority, although it
does have four sentencers and, if chaired by the Lord Chief Justice or another senior
judge, its membership would surely not be inappropriate for such a body. More-
over, it has three lay members; and there is no reason why it should not have been
required to consult Parliament in the same way that the Council is now obliged to
do. Since, however, Parliament has decided to create a new, additional body rather
than to alter the membership of SAP so as to fit it for the role of promulgating
guidelines, it is certainly beneficial that the Council should have a mixed member-
ship. It has been argued in previous editions of this work23 that it is desirable to
have a body with diverse experience in broad matters of penal policy, not merely
because many judges have a tendency to support existing arrangements rather than
to favour change,24 but also because other perspectives have a legitimate place in the
deliberations.

Three further matters call for comment from a constitutional point of view. The
first concerns the propriety of the legislature delegating the function of creating and
promulgating sentencing guidelines to a new, and not entirely judicial, body. This
question was tested before the Supreme Court of the United States in a constitu-
tional challenge to the US federal sentencing guidelines, which were formulated by
the US Sentencing Commission pursuant to the Sentencing Reform Act of 1984.
In denying the constitutional challenge by a majority of eight to one, the Supreme
Court in Mistretta v. United States (1989)25 maintained that, although at one time
‘Congress delegated almost unfettered discretion to the sentencing judge to deter-
mine what the sentence should be within the customarily wide range’, it remains the
position that ‘the scope of judicial discretion with respect to a sentence is subject
to congressional control’. There was therefore nothing unconstitutional in a legis-
lature taking back the wide discretion it had left to the courts and then delegating
it, within statutorily defined limits, to an independent Sentencing Commission.
This reasoning surely applies equally to the British constitution, in support of the
guideline-creating power conferred on the Council. More recently, the Supreme
Court’s decision in Blakely v. Washington (2004)26 has raised questions about the
constitutionality of US guideline systems. The precise point of the case was that it
was a denial of the appellant’s constitutional right to trial by jury if his sentence
was subjected to an enhancement, above the normal sentence range indicated by
the guidelines, as a result of a decision by a judge and not a jury. However, the

23 See the final chapter of the first (1992) and second (1995) editions, containing proposals that may
have had some influence on policy-making on this subject.

24 This is the principal counter-argument of Tonry (2004), ch. 5.
25 (1989) 109 S. Ct 647. 26 (2004) 124 S. Ct. 2531.
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implication may be that every guideline system that provides for courts to move
above the guideline range of sentences must also provide for such aggravating fac-
tors to be determined by a jury. Critics therefore argue that the decision spells the
death of guideline systems, because legislatures will not want an enormous increase
in jury trials and are therefore likely to abandon guidelines in favour of a return to
wide judicial discretion in sentencing matters. If the jury gives its verdict on guilt
and the judge has a wide discretion, there will be no unconstitutionality. However,
if a sentencing guideline indicates a narrow ‘normal range’ of sentences (say, 49–53
months, as in Blakely) and the judge, after hearing evidence, decides to go higher
than that range (adding three years for ‘deliberate cruelty’), then the offender has
been deprived of the right to jury trial on a crucial issue. It is not yet clear to
what extent the existing guideline systems will be able to withstand the effects of
Blakely.

A second constitutional issue concerns the alleged ‘democratic deficit’ in the
pre-2003 arrangements for creating guidelines, and the insistence on giving Parlia-
ment and the Home Secretary a role in ‘considering and scrutinizing’ draft guide-
lines.27 As argued in part 1 above, there is no reason of constitutional principle why
Parliament should not pass detailed legislation on sentencing matters, and from
the same standpoint there is no strong constitutional argument against the involve-
ment of parliamentarians in proposing amendments to guidelines. At a political
level, however, there is obviously a danger that politicians will be looking to either
vote-winning or progress within the party rather than trying to take a considered
and rounded view of the subject. It remains to be seen whether these new powers
are used sensibly or for party political reasons. For the present, some comfort can
be taken from the checks and balances in the 2003 Act: the Council is obliged to
consult the Home Secretary and the House of Commons Home Affairs Committee,
but it is not obliged to accept their comments and it has the final decision on the
form of the guidelines it issues.

This leads to the third matter. The Council issues ‘definitive guidelines’, but what
kind of law are these? They are not primary legislation, delegated legislation, or part
of the judgment of a court. They have authority by virtue of the duty of sentencers
to have regard to definitive guidelines (s. 172), but it is not clear in what other way
their statutory authority is manifest. It is unlikely that an action for judicial review
of a court that refused to follow a definitive guideline would be entertained: no
doubt the applicant would be directed to use the normal channels of appeal against
sentence. So, just as judicial sentencing guidelines seemed to acquire binding force
even though in substance they were obiter dicta in relation to the case in which they
were set out, it also appears that definitive guidelines will acquire their authority
partly through the legislative origin of the power to create them, and partly through
enforcement by the Court of Appeal.

27 Home Office (2002), para 5.17. The proposal built on the examination of the issues and options
in ch. 8 of Halliday (2001).
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2.3 The judiciary, the executive and sentencing policy

The discussion thus far has mainly concerned the constitutional authority of Parlia-
ment and the courts in sentencing matters, as well as taking account of the position
of SAP and the Council. Where does the executive fit into this? It has long been
accepted that there is a royal prerogative power to commute sentences, the preroga-
tive of mercy, which has come to be exercised by the Home Secretary (a member of
the executive). At some times past it has been employed vigorously, as by Churchill
during his short period as Home Secretary in 1910–11: so alarmed was he by dis-
parities and by several instances of extraordinarily severe sentences that he used
the prerogative to order the immediate release of several prisoners.28 The exercise
of the prerogative has come under scrutiny at various times when the abolition of
capital punishment has been debated,29 but in recent times it has been used mainly
in compassionate cases and other instances not related to sentencing policy.30

Until recently the Home Secretary had a prominent role in determining how
long prisoners sentenced to life imprisonment should spend in custody. However,
as noted above,31 recent judicial decisions have confirmed that it is inconsistent
with the Convention for decisions on the length of imprisonment to be taken by
a member of the executive rather than by an ‘independent and impartial tribunal’.
Similarly, life prisoners should be able to have access to a court in order to determine
the need for their continued detention (Art. 5(4) of the Convention), and it has
been held that a ‘court’ for these purposes may be the Parole Board sitting with a
judge as chair.32

Those authorities set the boundaries of executive power over individual sen-
tences, but the rules and conventions are rather more fluid when it comes to exec-
utive attempts to influence the judiciary and judicial attempts to influence the
executive. One firm principle must be that the courts are not obliged to defer to
the executive. The House of Commons Expenditure Committee stated the position
(albeit in rather dramatic fashion) in 1978:

The starting point of our discussion must be recognition of the constitutional position

of the judiciary as independent of the executive arm of Government and the legislature.

This means that it would not be appropriate for the Home Office to tell the judges what

to do, even if the result of judicial activity were to threaten the breakdown of the prison

system, which is very nearly what has happened.33

One step down from ‘telling the courts what to do’ is trying to persuade the
courts to follow a certain course. One example of this was the Home Office’s action
in sending a copy of the interim report of the Advisory Council on the Penal System,

28 Radzinowicz and Hood (1986), pp. 770–5. 29 Radzinowicz and Hood (1986), pp. 676–81.
30 Smith (1983). 31 See n. 13 above and accompanying text.
32 The two principal Strasbourg decisions on this point are Thynne, Wilson and Gunnell v. U.K. (1989)

13 EHRR 666 (discretionary life imprisonment) and Stafford v. U.K. (2002) 35 EHRR 1121 (life
imprisonment for murder).

33 House of Commons Expenditure Committee (1978), para. 37; cf. Woolf (1991), para. 10.154.
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The Length of Prison Sentences, to every judge and every bench of magistrates in
1977. This report offered evidence that longer sentences had no greater crime-
preventive effect than shorter ones, and ended by ‘inviting’ the courts to ‘make their
contribution towards’ solving the problem of prison overcrowding (i.e. by passing
fewer and shorter prison sentences).34 This is moderate, exhortatory language; but
one could see that frequent missives of this kind from the executive to the judiciary
might be thought to overstep the mark, not least because there is another, judge-led
body (the Judicial Studies Board) that has the task of keeping judges informed.

One unusual source of advice to the judiciary in recent years was a joint announce-
ment by the Home Secretary and the Lord Chancellor in 2002.35 The contents of the
statement were unremarkable, in the sense that they broadly endorsed the policies
being pursued by the Court of Appeal. Thus the statement affirmed the impor-
tance of ‘protecting the public from violent, sexual and other serious offenders’,
welcomed Lord Woolf CJ’s stance on ‘violent robbery’, but advocated a greater use
of community sentences for ‘lesser offences’ in order to reduce reoffending. How-
ever, a question arises about the authority of these two government ministers to
issue a statement of this kind on sentencing policy. The Home Secretary is clearly a
member of the executive. The Lord Chancellor’s traditional role has involved mem-
bership of all three branches of government – the executive, the judiciary and the
legislature. However, Lord Chancellors have typically played no part in sentencing
policy, except perhaps when delivering speeches in their role as presidents of the
Magistrates’ Association. It is doubtful whether this joint announcement had any
authoritative standing, and there is no evidence that it actually exerted any influence
on magistrates or judges (independently of Court of Appeal guidance). Whatever
happens to the office of Lord Chancellor under the projected constitutional reforms,
it is unlikely that this source of advice on sentencing policy will be adopted again,
and it remains unclear why it was used in the first place.

The involvement of government ministers is also relevant when we turn to con-
sider influence in the other direction, from the judiciary to the executive. Although
there is no direct consultative mechanism, it has surely been a frequent feature of
initiatives in recent years that the executive has consulted the senior judiciary about
policy proposals (e.g. on the introduction of the Sentencing Guidelines Council).
It seems probable that the consultations have involved the Lord Chancellor and the
Attorney General rather than the Home Secretary, but little is known about this.
So far as history is concerned, two examples of judicial influence over policy come
to mind. In 1981 the Home Office’s proposals for the reform of the parole system
were opposed by a small group of senior judges who met and then communicated
their misgivings to the government, which subsequently dropped the proposals.36

And the proposal in a 1986 White Paper37 that the Judicial Studies Board should be

34 Advisory Council on the Penal System (1977), para. 12.
35 Lord Chancellor’s Department, press notice 194/02.
36 Revealed by Lawton LJ in a letter to The Times, 27 Nov. 1981.
37 Home Office (1986), noted at [1986] Crim LR 281–4.
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statutorily required to collate and publish the texts of all sentencing guideline judg-
ments was subsequently dropped, apparently after opposition from the judiciary.
These instances of resistance appear not to have been preceded by any round-table
discussion with ministers or civil servants, nor, it appears, by any systematic can-
vassing of judicial opinion. They seem to have been based on the views of an ‘inner
circle’ of senior judges, probably communicated by a highly placed judge, such as
the Lord Chief Justice.

One forum in which senior judges are able to express their views on parliamentary
bills is the House of Lords, where the Lord Chief Justice and the ‘Law Lords’ are
entitled to sit. Their views have been influential on a number of occasions during
the passage of bills, notably during the debates leading up to the passage of the
Crime (Sentences) Act 1997, where they succeeded in forcing significant last-minute
amendments. Colin Munro has argued, with some force, that ‘the mingling of
functions involved here is one which many constitutions would not permit, and in
principle it is better avoided’.38 It seems likely that if the proposed constitutional
reforms result in the creation of a Supreme Court, the link with the House of Lords
will be cut and the entitlement of senior judges to sit there will cease. Democratic
theory would certainly find no place for what happened during the closing days
of the 1992–7 government, when both the government and the Labour opposition
supported the provisions in the Crime (Sentences) Bill providing for the automatic
life sentence and two mandatory minimum provisions, whereas an alliance of Law
Lords, bishops and Liberal Democrat peers forced the government (on account
of shortage of parliamentary time) to accept amendments which emasculated the
mandatory minimum provisions by inserting a broad power for courts to avoid a
minimum sentence if it would be ‘unjust in all the circumstances’ to impose it.

Recent years have also seen a greater willingness among senior judges to give
public addresses and to make use of the media to put over the judicial point of view.
Three successive Lord Chief Justices – Lord Taylor, Lord Bingham and Lord Woolf –
have taken full advantage of media interest in sentencing. Perhaps the most notable
example of this was the day on which the then Home Secretary, Michael Howard,
announced his proposals for mandatory and minimum sentences. Within the hour,
Lord Taylor had given a press conference to denounce the proposals, arguing (among
other things) that mandatory sentences would not deter offenders because detec-
tion rates are so low. Both he and Lord Bingham accepted invitations to deliver
public lectures at which the same views were presented with fuller argument.39

They continued the attack in debates in the House of Lords, where Lord Taylor’s com-
ment was withering: ‘Never in the history of our criminal law have such far-reaching
proposals been put forward on the strength of such flimsy and dubious evidence.’40

38 Munro (1992). 39 Taylor (1996), Bingham (1996).
40 HL Deb., 23 May 1996; in the same debate Lord Williams of Mostyn, who became Attorney

General in the subsequent Labour government which supported the 1997 Act, criticized the bill as
‘a perversion of justice. It is an infinite shame that matters of this sort are dealt with on the basis
of mottoes at party conferences. It demeans our society.’
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The engagement of senior judges in public debate about sentencing policy is here
to stay.

2.4 The Judicial Studies Board

It is said that the first judicial conference devoted to sentencing matters was convened
by Lord Parker CJ in 1963. In 1975 the Home Secretary, the Lord Chancellor and the
Lord Chief Justice set up a committee under the chairmanship of Mr Justice (later
Lord) Bridge, ‘(i) to review the machinery for disseminating information about the
penal system and matters related to the treatment of offenders; (ii) to review the
scope and content of training, and the methods whereby it is provided; and to make
recommendations’. The committee’s 1976 working paper used the term ‘judicial
training’ in its title, a term to which some judges reacted strongly. As the committee
put it in its 1978 report,

It is said that ‘training’ implies that there are ‘trainers’ who can train people to be judges,

and so long as this concept is capable of influencing the thought of those concerned with

the provision of judicial training this must, despite all protestations to the contrary,

represent a threat to judicial independence.41

This was a clear demonstration of extreme sensitivity at this time about judicial
independence in its broadest sense. The Bridge Committee bowed to it by entitling
its final report Judicial Studies and Information, although it did state that the fears
expressed by some judges were exaggerated.42 The report led to the establishment
of a Judicial Studies Board (JSB) in 1979.

From the start the Board’s main purpose was to try to reduce inconsistencies in sen-

tencing in the Crown Court, but its seminars also covered topical problems in criminal

law and procedure and the proper conduct of criminal trials, with background talks on

particular subjects such as probation, and included visits to penal institutions.43

From its original focus on Crown Court sentencing, the Judicial Studies Board
was enlarged in 1985 and given much wider responsibilities which include training
for magistrates and training for judges in criminal, family and civil matters.44 The
Board now has a full-time Director of Studies, who is a judge on secondment.
Sentencing in the magistrates’ courts is the concern of the Magisterial Committee,
discussed in part 2.5.5 below. Sentencing in the Crown Court is one of the matters
covered by the Criminal Committee of the JSB, which is composed of judges, senior
civil servants, members of the JSB secretariat, and a barrister and an academic
member.

The Criminal Committee organizes two types of course which are run two or
three times a year. Induction courses are for newly appointed judges and recorders,

41 Bridge (1978), para. 1.6. 42 Bridge (1978), para. 3.20. 43 Glidewell (1992), p. 166.
44 For the latest report, see Judicial Studies Board (2004), and www.jsboard.gov.uk.
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some of whom will have experience of criminal practice but some of whom will not.
The main medium of training in this four-day residential course is the tutor group,
each with half a dozen new recruits and a judge tutor, working through practical
exercises. There are a few lectures on aspects of law, procedure and sentencing,
and on equal treatment, and the culmination of the week’s course is a mock trial
in which different roles are assigned and the course director (a judge) presides
and offers comments and guidance. For experienced judges there is the four-day
residential Criminal Continuation course, which each judge who sits in criminal
cases is called to attend every three years. There are lectures designed to update
judges on changes affecting the criminal law, evidence, procedure and sentencing.
There are also syndicate groups, in which judges work through prepared exercises
on procedure and on sentencing, followed by a plenary session. In addition, the
Criminal Committee runs a number of special courses for judges who try particular
kinds of case – serious fraud, murder and manslaughter, and the twice-yearly Serious
Sexual Offences Seminar. In early 2005 the Criminal Committee embarked on the
massive operation of training all Crown Court judges on the reforms brought in
by the Courts Act 2003, the Criminal Justice Act 2003 and the Sexual Offences
Act 2003.

Judges also receive training in the circuit criminal seminars. Each circuit arranges
seminars for its judges each year, with some attention devoted to a common
theme agreed between the JSB Criminal Committee and the presiding judges. This
means that the total training programme is considerable, and the relentless flow
of new statutory provisions in recent years makes that essential. Pulling against
that, however, is the pressure of business in the Crown Court and the conse-
quent difficulty of securing the release of judges from their duties in order to
attend judicial seminars or to act as course directors, course tutors or syndicate
leaders.

2.5 The position of the magistracy

The magistracy presides over the lowest level of judicial sentencing. Magistrates deal
with the vast majority of criminal cases, but in the past there has been little author-
itative guidance for them. Although the Court of Appeal announced in Newsome
and Browne (1970)45 that one of its functions is to lay down guidance for the mag-
istrates’ courts, most of its decisions fall at the other end of the spectrum of gravity.
Since the Court does not hear appeals direct from magistrates’ courts, it is fairly
rare for the Court to pronounce on an issue of direct relevance to the magistracy.
(Indeed, it could be argued that the Court has in any event too little experience
of sentencing at magistrates’ court level to provide much practical guidance.) The
work of the Sentencing Advisory Panel has led to the creation of some sentencing
guidelines with direct relevance to magistrates’ courts (e.g. those on handling stolen

45 [1970] 2 QB 711.
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goods and on offensive weapons), and the Sentencing Guidelines Council is now
mandated to work towards comprehensive sentencing guidelines applicable to both
levels of court.

There have long been criticisms of the composition of the magistracy, and of
the relative failure of efforts to make the bench more representative. Two articles
by Penny Darbyshire raise some important issues about these matters, and about
the training of magistrates and the powers of justices’ clerks, which have a clear
bearing on sentencing practices.46 However, magistrates’ courts in many areas also
have one or more District Judges (Magistrates’ Courts) sitting, and this raises other
issues. Research in the mid-1990s found that stipendiary magistrates (now DJMCs)
used custody more than lay magistrates (which, some would say, reflects the more
serious cases with which they deal), and that provincial stipendiaries used custody
almost twice as frequently as metropolitan ‘stipes’.47 These matters call for more
detailed research. The position of the magistracy, and the division of work between
lay justices and DJMCs, was reconsidered in the Auld Review, but no structural
changes were proposed.48

In terms of sentencing powers, however, there is soon to be a major change in
the magistrates’ courts. The Criminal Justice Act 2003 will double their sentencing
powers for a single offence, from 6 to 12 months.49 This will inevitably have an
effect on the types of case they try and they sentence, and the Sentencing Guide-
lines Council will need to replace the current guidance on Mode of Trial with new
‘allocation guidelines’. The Council is also required to issue sentencing guidance
for all courts, and it is assumed that the next set of Magistrates’ Courts Sentencing
Guidelines will be the product of SAP and the Council. For the present, however,
there are diverse kinds of guidance and influence on magistrates’ sentencing, and
brief mention may be made of five sources.

2.5.1 The Magistrates’ Association

This is a voluntary association, to which the vast majority of some 30,000 mag-
istrates belong. It represents the magistracy in national debates, commenting on
policy proposals, responding to consultation papers from bodies such as SAP and
occasionally campaigning for or against a particular change in the law. The asso-
ciation has local branches which hold regular meetings on issues of interest to the
magistracy.

At national level it has shown its concern for consistency in sentencing by offering
its own guidance to its members. In 1966 the Association first circulated its Sugges-
tions for Road Traffic Penalties, proposing starting points for all the common road
traffic offences for which justices are called upon to pass sentence. The document

46 Darbyshire (1997a, 1997b); see also Padfield (2003), ch. 6.
47 Flood-Page and Mackie (1998), pp. 67–70. 48 Auld (2001), ch. 4.
49 It seems likely that this provision will be brought into force at the same time as the new sentence

of custody plus (see ch. 9.4.4 below), probably in autumn 2006.
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was updated several times.50 Some local benches adapted (i.e. altered) the national
penalty scales. In the 1980s several local benches supplemented their own versions
of the Association’s Suggestions by adding ‘starting points’ or guideline penalties for
a few other common crimes. The county of Cheshire developed a short booklet of
guidelines, and in 1987 Lord Hailsham, as Lord Chancellor and president of the
Magistrates’ Association, commended the Cheshire guidelines and floated the idea
of some national guidelines. The Association was already working on this, and in
1989 it issued its Sentencing Guide for Criminal Offences (other than Road Traffic)
and Compensation Table. This provided starting points for some twenty frequent
offences, prefacing them with some general principles.51 The guidelines for road
traffic cases have now been incorporated in the general guidelines, which were
reshaped and revised in 1992, 1993, 1997 and 2000. However, from the outset there
was a major difficulty with the guidelines: they had absolutely no legal authority,
being the product of a voluntary association, and justices’ clerks knew perfectly well
that they were under no obligation to follow them. Nonetheless, the Association
performed an important function, in the absence of adequate guidance from any
authoritative source, by adopting this ‘do-it-yourself ’ approach.

2.5.2 The Magistrates’ Courts Sentencing Guidelines

The above guidelines are now referred to as the Magistrates’ Courts Sentencing
Guidelines, signifying that the group devising the guidelines has members who are
justices’ clerks and others who are District Judges (Magistrates’ Courts), and also
signifying that both justices’ clerks and DJMCs are prepared to share ownership
of the guidelines. This does not alter the fact that the guidelines have no legal
force or authority: they remain voluntary, although strenuous efforts were made to
ensure that the latest version of the guidelines, which came into force in January
2004, were accepted by benches, clerks and DJMCs in all parts of the country. The
format of the guidelines remains unchanged from the 2000 and previous versions.
After an introductory section setting out general principles, each of the selected
offences has a page to itself, and that page lists the maximum penalty, a suggested
guideline level, some particular factors that may make the offence more or less
serious, personal mitigation and other statutory matters that should be considered,
such as the reduction for a guilty plea and the making of a compensation order. The
guideline levels indicate either fine, community sentence, custody, or consideration
of whether the case should be committed to the Crown Court.52 As stated above,
the Sentencing Guidelines Council will take over the guidelines in the coming years.
Whether it decides to continue with them in a form similar to the present guidelines,

50 The Association also commissioned research on its effect: Hood (1972), and the discussion in
Ashworth (2003b).

51 For discussion of the controversy preceding the Association’s decision to issue the guidelines in
1989, see Ashworth (2003b).

52 See further ch. 4.4.15 below on proportionality and the guidelines.
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or to attempt to extend its general offence guidelines to cover magistrates’ courts
and to dispense with separate guidance, remains to be seen.

2.5.3 The appeal system

A defendant may appeal against sentence from a magistrates’ court to the Crown
Court. The case is reheard there, and the Crown Court may impose any sentence
which the magistrates could have imposed, even if the new sentence is more severe
than the one actually imposed by the magistrates. The latter provision tends to
operate as a disincentive, and appeals against magistrates’ sentences are therefore
fairly rare. However, it may be unwise to look to appeals to the Crown Court as
a source of guidance for magistrates, since the results of appeals are not always
reported back to the relevant magistrates in a meaningful way, and the sentencing
approaches of the judges who sit in the Crown Court may vary anyway.

2.5.4 Local liaison judges

For each area, a Crown Court judge is appointed to be the liaison judge for the mag-
istracy. That judge will often be asked to speak at local magistrates’ conferences,
and may participate in their training sessions. Some influence might thereby be
exerted. In the past, there has been evidence that some liaison judges have encour-
aged the creation of local sentencing guidelines, or local guidelines on mode of trial
decisions.53 There are now national guidelines on both these matters, but it remains
natural for lay magistrates to look to ‘their’ full-time professional judge for guid-
ance. However, in principle a liaison judge has no authority to bind magistrates on
such matters. Insofar as liaison judges pass on to local magistrates the guidance laid
down by Parliament and by the Court of Appeal, this should of course, be binding.
But there is nothing in the statutory powers of liaison judges which entitles them
to expect that any views of theirs, not based on that guidance, should bind local
magistrates.

2.5.5 The Judicial Studies Board

When the Board was reconstituted in 1985, one of its new functions was to supervise
the training of magistrates. It now has a Magisterial Committee, chaired by a senior
circuit judge and including some magistrates.54 It organizes training courses for
District Judges (Magistrates’ Courts), and the JSB took over full responsibility for
lay magistrates’ training in April 2005, having previously had the role of adviser
to the Lord Chancellor on this subject. Changes will be expected in its organiza-
tion and delivery. In its early days it produced ‘structured decision-making’ cards
for the guidance of magistrates on various decisions, including sentencing.55 It
subsequently produced bench books for the adult court and the youth court, to
provide practical guidance on powers and decision-making. As the legislation on

53 Riley and Vennard (1988), pp. 12–13. 54 See Judicial Studies Board (2004), pp. 23–7.
55 Judicial Studies Board (1988), ch. 13; see also Barker and Sturges (1986).
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sentencing becomes ever more complex, the task of training magistrates become
more demanding. The provisions of the Criminal Justice Act 2003 require an
immense training programme, and the staged introduction of the Act’s sentencing
provisions has as many disadvantages as advantages.

2.6 Conclusions

As sentencing becomes more of a political issue, its constitutional dimensions
assume greater importance. Probably the greatest constitutional limitation on sen-
tencing stems from the Human Rights Act and the Convention rights: they are dis-
cussed in Chapter 4.6 below, but we have noted already that the Home Secretary’s
powers over life sentence prisoners have been removed on grounds of incompati-
bility with the Convention. Major changes such as the creation of the Sentencing
Advisory Panel and the Sentencing Guidelines Council have introduced constitu-
tional novelties, but there seems little doubt that what Parliament has ‘delegated’, it
can take back. We noted that this view has the powerful support of the US Supreme
Court in Mistretta v. United States,56 which considered counter-arguments based
both on delegation of power and on the separation of powers.

The legislature has shown its continuing willingness to exercise its powers, not
just in enacting the far-ranging sentencing reforms in the Criminal Justice Act 2003,
but more particularly by introducing statutory starting points for judges when
calculating the minimum term to be served by someone convicted of murder. This
may be seen as part of an ongoing struggle for the upper hand in sentencing policy. At
the same time the judiciary has become more open, even more militant, in advancing
its views about proposed reforms of sentencing law. This was demonstrated by the
public battle between Lord Taylor as Lord Chief Justice and Michael Howard as
Home Secretary over the provisions that went into the Crime (Sentences) Act 1997,
and there were further public disagreements between Lord Woolf as Lord Chief
Justice and David Blunkett as Home Secretary in relation to sentencing for burglary
in particular. One change in these debates is that most of the constitutional overtones
have been abandoned, and the battles are now joined on the substantive issues rather
than by invoking a high-sounding but flawed notion of judicial independence.

56 (1989) 109 S. Ct 647, above, part 1; but cf. the uncertainty arising from the recent decision in
Blakely v. Washington, also discussed in part 1.



CHAPTER 3

Sentencing aims, principles and policies

3.1 The aims of the criminal justice system

The ‘criminal justice system’ is not a structure which has been planned as a system.
Nor is it so organized that the several interlocking parts operate harmoniously. In
England and Wales, as in many other jurisdictions, the administration of criminal
justice has grown in a piecemeal way over the years, with separate phases of devel-
opment leaving their mark. To refer to a ‘system’ is therefore merely a convenience
and an aspiration. It should not be assumed that the various arrangements were
planned or actually operate as a system, although it remains necessary to recog-
nize the interdependence of the different parts and to incorporate this into any
planning.

It is important to distinguish the aims of the criminal justice system from the aims
of sentencing, which merely relate to one element. The system encompasses a whole
series of stages and decisions, from the initial investigation of crime, through the
various pre-trial processes, the provisions of the criminal law, the trial, the forms
of punishment, and then post-sentence decisions concerned with, for example,
supervision, release from custody and recall procedures. It would hardly be possible
to formulate a single meaningful ‘aim of the criminal justice system’ which applied
to every stage. It is true that one might gather together a cluster of aims: for example,
the prevention of crime, the fair treatment of suspects and defendants, due respect
for the victims of crime, the fair labelling of offences according to their relative
gravity and so on. But to combine these into some overarching aim such as ‘the
maintenance of a peaceful society through fair and just laws and procedures’ is
surely to descend into vacuity, since it gives no hint of the conflicts that arise and
the priorities that need to be determined. The Home Office’s first Statement of
Purpose reveals the conflicts but fails to indicate priorities:

To work with individuals and communities to build a safe, just and tolerant society

enhancing opportunities for all and in which rights and responsibilities go hand in

hand, and the protection and security of the public are maintained and enhanced.1

1 www.homeoffice.gov.uk.
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This generalized purpose does not recognize that different stages may have their
distinct aims and purposes. It needs supplementing with more focused aims, but
those enumerated by the Home Office do not carry the issue much further. These
are

(i) to reduce crime and the fear of crime, tackle youth crime and violent, sexual and

drug-related crime, anti-social behaviour and disorder, increasing safety in the home

and public spaces;

(ii) to reduce organized and international crime, including trafficking in drugs, peo-

ple and weapons, and to combat terrorism and other threats to national security,

in co-operation with European Union (EU) partners and the wider international

community;

(iii) to ensure the effective delivery of justice, avoiding unnecessary delay, through efficient

investigation, detection, prosecution, trial and court procedures. To minimize the

threat to and intimidation of witnesses and to engage with and support victims; and

(iv) to deliver effective custodial and community sentences to reduce reoffending and

protect the public, through the prison and probation services, in partnership with

the Youth Justice Board.

These aims are undoubtedly important, even if the attempt to highlight some
forms of crime results in leaving out others. However, once again, there is no
acknowledgment of the inevitable conflicts, no reference to human rights, and no
reference to appropriate international documents (e.g. European Convention on
Human Rights, United Nations Convention on the Rights of the Child).

Unrealistic aims should not be set for individual decisions in the criminal justice
system. We saw earlier2 that only a small proportion of crimes come before the
courts for a sentencing decision – around 2 per cent on Home Office figures. Even
granted that publicity may make it appear that the courts are dealing with a higher
proportion than this, the potential of sentencing for altering the frequency and
patterns of offending in society is severely handicapped by the fact that relatively
few offences result in the passing of a sentence. However, it may be assumed that
sentencing fulfils an indispensable public function within the criminal justice sys-
tem: without the panoply of police, penal agents and courts, there would surely be
more crime. There is at least some evidence that law and order would break down
in the absence of police, for example.3 But it does not follow from any of this that
increases in sentence levels will bring about increases in general crime prevention,
as we shall see in the discussion of deterrence theory in part 3.3.2 below.

The conscientious pursuit of crime prevention is, however, a worthy objective of a
criminal justice system as a whole, and considerable developments have taken place.
Since at least the early 1980s the Home Office has devoted considerable attention

2 In ch. 1.4 above.
3 Evidence for this might be derived from the spread of lawbreaking, mostly property offences, during

the police strikes in Melbourne in 1918 and Liverpool in 1919, and during the immobilization of
the Danish police force in 1944. It is argued by Mathiesen (1990), pp. 62–3, that these were such
atypical situations that they leave the propositions in the text as unsupported assertions.
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to different forms of crime prevention, in order to identify and to carry forward
the most effective methods of crime prevention. Some of these begin with fam-
ily planning and parenting, through pre-school facilities to the identification and
monitoring of children ‘at risk’ of offending.4 Then there is situational crime pre-
vention, which the Home Office has long encouraged through a variety of initiatives,
such as altering the designs of buildings or vehicles in order to reduce the oppor-
tunity for certain kinds of crime. This ‘target-hardening’ approach has been used
to increase surveillance (e.g. the now widespread use of cameras in public places,
on public transport and in shopping centres), to make houses more secure against
burglars, and so forth.5 A further possibility is social crime prevention, although in
the present government’s policy this is often termed ‘community crime prevention’
and includes ‘zero tolerance’ approaches to incivilities as well as improvements to
housing, social and recreational facilities, education and employment.6 Techniques
of policing may also offer possibilities for crime prevention, although the prospects
of success are often grossly overestimated by references to ‘more police on the beat’
as a solution to alleged increases in the crime rate. There is, however, evidence that
in some circumstances certain techniques of policing can bring crime prevention
benefits.7

There is much promise in some crime prevention strategies, insofar as they are
shown to reduce crime and thereby reduce the load on the law enforcement agencies
and the labelling of people as offenders. The history of ‘auto-crime’ shows the
considerable impact of introducing steering locks in the 1960s in reducing thefts and
takings of cars – a far more significant reduction than could have been achieved by all
but the most draconian sentencing policy – and in the 1990s motor manufacturers
co-operated in improving car security as part of a renewed effort against these types
of crime. However, although some crime prevention strategies appear so promising
that they should be pursued with much greater vigour than at present, there are
at least three drawbacks which must be borne in mind. One is that the number
of small local projects far outstrips the amount of careful and rigorous evaluation.
Schemes are often difficult to evaluate, and not just because one has to investigate
possible ‘displacement’ effects, in the shape of lawbreaking of other kinds or in
other areas. The political attractions of crime prevention initiatives are sometimes
allowed to run ahead of proper assessments of their effectiveness.8 A second danger
is that the schemes will be used to spread the net of social control, promoting so-
called ‘community’ initiatives in a way which increases state control over individuals,
families and neighbourhoods and therefore brings other disadvantages. Insufficient
attention has been paid to ethical issues in crime prevention, raised by a number
of techniques (such as CCTV). A third unwelcome consequence is that situational
approaches might conduce to the mentality of a ‘fortress’ society, surrounded by
locks, bars and unbreakable articles. This might heighten fear of crime, even if it
reduces objective risk. Despite these drawbacks, it remains the best policy to try

4 Graham (1998). 5 Ekblom (1998), Pease (1998). 6 Hope (1998).
7 Jordan (1998). 8 For an overview and critical discussion, see Bottoms (1990).
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to prevent crime before it occurs, so long as this can be achieved within a rights-
based framework. However, when the government abandoned its much-trumpeted
10-year Crime Reduction Programme in 2002, after only three years, it was evident
that the main source of disappointment stemmed from setting over-ambitious
targets too quickly, without proper monitoring and evaluation.9

If prevention does not work, then the state must be prepared to respond to an
offence that has been committed. The immediate danger is that sentencing will
be expected to function efficiently as a crime prevention mechanism, when there
are well-documented reasons why this may not happen. Two clear reasons why
sentencing and crime rates may vary independently are (i) that crime rates are
affected by demographic factors such as the age profile of the population and by
changes in the availability of desirable and stealable goods (such as mobile phones);
(ii) that fewer than half of all crimes are reported to the police, as we saw in Chapter
1.4 above.10 When there is a formal response to an offence this does not always
mean prosecution–conviction–sentence, since, as we saw in Chapter 1.4, there are
various methods of diversion available. For those cases that are brought to court,
however, sentencing is a process that has considerable social significance in its own
right. Conviction involves the public labelling of people as offenders. The sentencing
decision can often be seen as the core of the labelling or censuring process by giving
a judgment of ‘how bad’ the offence was, and by translating that judgment into the
particular penal currency of this country at this time. Sentencing has an expressive
function and, as Durkheim argued, ‘the best punishment is that which puts the
blame . . . in the most expressive but least costly form possible’.11

This expressive or censuring function is carried out by means of imposing coer-
cive measures on convicted offenders. The imposition of punishment requires justi-
fication. We should not be satisfied with the proposition that anyone who commits
any offence forfeits all rights, and may be dealt with by the state in whatever manner
the courts decree. That would be to suggest that any convicted person is at the dis-
posal of the criminal justice system, and has no relevant rights. Instead, we should
seek strong justifications for contemporary sentencing practices, not least because of
the increasing use of imprisonment and the greater restrictiveness of non-custodial
sentences in many countries. But before turning to consider the possible rationales
for sentencing, it is first necessary to say something about the institution of state
punishment.

3.2 Justifying state punishment

Whence does the state acquire its right to punish, and what sustains it? A proper
answer to these questions would require a substantial foray into political philosophy.

9 Maguire (2004). 10 See further Bottoms (2004), pp. 60–1.
11 Quoted in Garland (1990), p. 46.
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All that can be done here is to sketch some of the lines of justification.12 It is often
assumed that the right to punish is simply one aspect of the modern sovereign
state, but any such assumption is disputed by those who proclaim that victims and
their families, or victims and communities (through restorative justice), ought to
be central to responses to crime.13

Justifications for assigning the central role to the state are often derived from
social contract theories, the essence of which is that citizens give up their ‘natural’
right to use force against those who attack their interests and hand it over to the
state, in return for the state’s promise to protect them by maintaining law and
order.14 Citizens retain a limited right of self-defence, but apart from that the state
takes charge of enforcing the law, maintaining courts and providing the institutions
of punishment. Without some such idea of contract, the co-operation on which
society rests could not be attained, it is argued. The state then has the responsibility
of ensuring peaceable co-operation, and one aspect of that is to establish a category
of wrongs that amount to crimes. It is the state’s task to provide police, prosecutors
and courts to respond to these wrongs. Individual victims may bring civil actions
against the perpetrators, but it is in principle for the state to prosecute and (on
conviction) to provide the institutions of sentencing. Another approach would
be to justify the state’s role in punishment by reference to the need to displace
individual revenge and retaliation by maintaining a social practice that constitutes
an independent and authoritative response to crime.15 This does not constitute
the state as a ‘proxy retaliator’: the state has the duty to act with justice and with
humanity in discharging the function of punishment, and often there may be a
‘displacement gap’ between what the public or the media would like to see by way of
punishment, and what the state’s institutions can and should provide. Regulating
that gap and its social consequences is one of the modern state’s more difficult
obligations.

The importance of punishment being in the hands of state institutions rather than
victims or other individuals resides in rule-of-law values. Decisions on punishment
should be taken by an independent and impartial tribunal, not by individuals with
an emotional involvement in the events. The outcome should not be dependent on
whether the victim is vengeful or forgiving, but should be dependent on the impartial
application of settled principles, notably principles that recognize the offender as
a citizen capable of choice and that regard proportionality of sentence to offence
as a key value.16 The state therefore has the role of providing the institutions for
an authoritative response to wrongs, which constitute a public valuation of the
offender’s conduct.17 Sometimes these notions are expressed in terms of the state
and its courts being more ‘objective’ than victims and their families, but one must

12 For accessible discussions, see MacCormick and Garland (1998), Gardner (1998) and Duff (2001).
13 E.g. Christie (1977).
14 See MacCormick and Garland (1998) for discussion and variations on this theme.
15 Gardner (1998). 16 Ashworth (2002).
17 See further von Hirsch and Ashworth (2005), ch 2.
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beware of the concept of objectivity here. Issues of crime and punishment have
become intensely political in recent years and, even if sentences are objective in
the sense that they are not chosen by victims or their representatives, they are not
objective in the sense of being free from the political posturing or vote-catching
policies that have tended to shape sentencing legislation (and therefore judicial
sentencing) in recent decades.

Thus whether one takes the justification for state punishment to be an aspect
of the idea of a social contract, or (more pragmatically) to be the carrying out of
a displacement function that is essential to social co-operation, there are problems
in translating the justification to any particular criminal justice system. There are
many signs of what David Garland has termed ‘the decline of the sovereign State’,18

and, even if some of his analysis is less compelling than it might appear,19 it is
surely true that the simple model in which the state provides for the security of its
subjects is not sustainable in many countries. Responsibility is being devolved to
private entrepreneurs and to local authorities, and crime is perceived as a major
social problem still. At some times in some countries, the legitimacy of the state and
its institutions suffers collapse, and those dire circumstances would force recon-
sideration of the basic principles.20 Thus we might conclude with Antony Duff
that, although there may be justifications for the state taking responsibility for
criminal justice, they are contingent on the state fulfilling its side of the agree-
ment,21 and in many countries that is in doubt. This area of doubt makes it all
the more important to scrutinize the justifications for sentencing policy in general,
for the types of sentence that are used, and for the conditions that they impose on
offenders.

3.3 The rationales of sentencing

3.3.1 The argument for declaring a primary rationale

When judges are discussing sentencing, one of the most frequent topics is discretion.
Some of the constitutional dimensions were mentioned in Chapter 2, but another
dimension is the constant tension between flexibility and the rule of law. There
are many who would agree that sentencers ought to have sufficient discretion to
take account of the peculiar facts of individual cases. So be it. But does that remove
the argument for bringing the rule of law as far into sentencing decisions as possible?
The rule of law, in this context, means that judicial decisions should be taken
openly and by reference to standards declared in advance.22 It is one thing to agree
that judges should be left with discretion, so they may adjust the sentence to fit
the particular combination of facts in an individual case. It is quite another to
suggest that judges should be free to choose what rationale of sentencing to adopt
in particular cases or types of case. Freedom to select from among the various

18 Garland (2000). 19 Zedner (2002). 20 For references, see Ashworth (2002b), pp. 580–1.
21 Duff (2001), p. 197. 22 Raz (1979), ch. 11.
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rationales is a freedom to determine policy, not a freedom to respond to unusual
combinations of facts. It is more of a licence to judges to pursue their own penal
philosophies than an encouragement to respond sensitively to the facts of each case.

It is fairly well established that a major source of disparity in sentencing is
the difference in penal philosophies among judges and magistrates.23 Yet many
judges and magistrates place great importance on the freedom to pursue whatever
approach they think appropriate ‘on the facts of the case’.24 One notable decision
of the Supreme Court of Victoria expresses what many judges may believe:

The purposes of punishment are manifold and each element will assume a different

significance not only in different crimes but in the individual commission of each

crime . . . Ultimately every sentence imposed represents a sentencing judge’s instinctive

synthesis of all the various aspects involved in the punitive process.25

The inscrutable idea of an ‘instinctive synthesis’ comes close to another notion,
which is that the various aims of sentencing should be ‘balanced’ in each case.
Indeed, the Sentencing Reform Act of 1984 in the United States required the US
Sentencing Commission to devise guidelines that reflected proportionality, deter-
rence, public protection and offenders’ treatment needs – aims that were listed
without recognition that they conflict, and that priorities must be established.
If there is thought to be some value in each of these purposes, what should be
done?

It is often assumed that there are only two alternative courses: either (i) to declare
a single rationale, or (ii) to allow sentencers a fairly free choice among several
rationales. Critics of the first approach argue that it is too rigid, especially when
there is such a wide range of crimes and criminals. They may then assume that the
second approach is the only ‘realistic’ one. They may argue that the second approach
is more ‘balanced’ or is ‘multi-faceted’, thereby contrasting its practicality with the
academic, even ascetic regime of a single rationale. But there is a third possibility,
which is both practical and consistent with the rule of law: (iii) to declare a primary
rationale, and to provide that in certain types of case one or another rationale might
be given priority. This approach has been operating in Sweden since 1989, with
desert or proportionality as the primary rationale and other aims having priority
in certain types of case.26 It was also the approach embodied in the Criminal Justice
Act 1991, with desert as the primary rationale and incapacitation having priority
in certain types of case. And it received the approval of the Council of Europe in its
recommendation on ‘Consistency in Sentencing’:

23 See Hogarth (1971), cited in ch. 1.6 above, and the wider review of research by the Canadian
Sentencing Commission (1987), para. 4.1.2.

24 See ch. 1.6 above on this concept.
25 Williscroft [1975] VR 292, at pp. 299–300; see also Young [1990] VR 951.
26 For the text of the law in English, see von Hirsch and Jareborg (1989); for discussion, see Jareborg

(1995).
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A.1 The legislator, or other competent authorities where constitutional principles and

legal traditions so allow, should endeavour to declare the rationales for sentencing.

A.2 Where necessary, and in particular where different rationales may be in conflict,

indications should be given of ways of establishing possible priorities in the application

of such rationales for sentencing.

A.3 Where possible, and in particular for certain classes of offences or offenders, a

primary rationale should be declared.27

However, the government appears not to regard itself as bound by this kind
of clearly structured approach. The scheme of the 1991 Act has been abandoned,
and in its place we have a law that seems to embody the worst of ‘pick-and-mix’
sentencing. Section 142 of the Criminal Justice Act 2003 provides:

Any court dealing with an offender in respect of his offence must have regard to the

following purposes of sentencing –

(a) the punishment of offenders,

(b) the reduction of crime (including its reduction by deterrence),

(c) the reform and rehabilitation of offenders,

(d) the protection of the public, and

(e) the making of reparation by offenders to persons affected by their offences.

This invites inconsistency, by requiring judges to consider a variety of different
purposes and then, presumably, to give priority to one. However, it seems possible
that its effect will be blunted by another provision in the 2003 Act, which the Sen-
tencing Guidelines Council has adopted as the touchstone for its guidelines. Thus,
having set out the terms of s. 142, the Council goes on to state that ‘the sentencer
must start by considering the seriousness of the offence’, and then quotes s. 143(1):

In considering the seriousness of any offence, the court must consider the offender’s

culpability in committing the offence and any harm which the offence caused, was

intended to cause or might foreseeably have caused.

The remainder of the Council’s guideline on Overarching Principles focuses on
the proportionality principle in s. 143, without returning to s. 142, and makes it
clear that s. 143 will underpin the guidelines it issues.28 It remains to be seen how
closely the guidelines are followed, and what happens to any judge or magistrate
who purports to ‘have regard to’ one of the purposes in s. 142 rather than to the
guidelines.29

The enactment of s. 142 makes it all the more important to examine six contem-
porary rationales of sentencing: deterrence, rehabilitation, incapacitation, desert,

27 Council of Europe (1993), p. 6. 28 SGC, Overarching Principles – Seriousness (2004).
29 It should be mentioned that s. 142 does not apply to the sentencing of offenders under 18. However,

there are also conflicting rationales in respect of them – s. 37 of the Crime and Disorder Act 1998
states that the aim should be ‘to prevent offending by children and young persons’, whereas s. 44
of the Children and Young Persons Act 1933 enjoins courts to ‘have regard to the welfare of the
child or young person’. See further ch. 12.1 below.
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social theories, and reparation or restoration. Each of these aims has a considerable
philosophical background and penological context, which cannot be set out in full
here. Readers are referred to a recent anthology of readings, with commentary and
bibliography, for further study.30

3.3.2 Deterrence31

Deterrence is one of several rationales of punishment which may be described
as ‘consequentialist’, in the sense that it looks to the preventive consequences of
sentences. In fact, deterrence is merely one possible method of producing crime
prevention through sentencing: it relies on threats and fear, whereas rehabilitation
and incapacitation adopt different methods of trying to achieve a similar end, as
we shall see below. It is important to draw the distinction between individual (or
special) deterrence and general deterrence. The latter aims at deterring other people
from committing this kind of offence, whereas individual deterrence is concerned
with deterring this particular person from reoffending. A system which regards
individual deterrence as the main goal would presumably escalate sentences for
persistent offenders, on the reasoning that if non-custodial penalties fail to deter
then custody must be tried, and if one year’s custody fails to deter, two years must
be tried, and so on. It is not the gravity of the crime but the propensity to reoffend
which should be the main determinant of the sentence. Although this approach
seems to underlie the latest provision on persistent offenders,32 it is rarely adopted
as the primary rationale of a sentencing system.

More significant is general deterrence. Jeremy Bentham was its chief proponent,
and he started from the position that all punishment is pain and should therefore
be avoided. However, punishment might be justified if the benefits (in terms of
general deterrence) would outweigh the pain inflicted on the offender punished,
and if the same benefits could not be achieved by non-punitive methods. Sentences
should therefore be calculated to be sufficient to deter others from committing this
kind of offence, no more and no less. The assumption is that citizens are rational
beings, who will adjust their conduct according to the disincentives provided by
sentencing law. The same assumption leads to a belief in marginal deterrence – that
increasing penalty levels by a certain amount will result in a decline in offending.
Modern economic theorists such as Richard Posner adopt a similar approach, view-
ing punishments as a kind of pricing system.33 Less sweeping is the rational choice
perspective, adopted by criminologists such as Ronald Clarke as an explanation of
certain types of offending and used to generate specific preventive strategies. The
argument is that particular types of crime tend to result from a form of rational
calculation (usually termed ‘bounded rationality’), and that the responses to such
crimes should take account of this and combat it.34

30 Von Hirsch and Ashworth (1998). 31 Von Hirsch and Ashworth (1998), ch. 2.
32 S. 143(2) of the 2003 Act, analyzed in ch. 6.3.2 below.
33 Posner (1985), excerpted in von Hirsch and Ashworth (1998), ch. 2; see also Pyle (1995).
34 Cornish and Clarke (1986).
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Criticisms of deterrence theory may be divided into the empirical and the prin-
cipled. The main empirical criticism is that the factual data on which a deterrent
system must be founded do not exist. Reliable findings about the marginal general
deterrent effects of various types and levels of penalty for various crimes are hard
to find. For example, sophisticated techniques have been applied in attempts to
assess the deterrent efficacy of the death penalty, without yielding clear and reliable
results.35 A necessary element in research is a proper definition of deterrence, to
establish that fear of the legal penalty was the particular factor that led to avoidance
of the proscribed conduct. Deterrence must operate (if at all) through the potential
offenders’ minds, so it is essential that they know about the severity of the probable
sentence, take this into account when deciding whether to offend, believe that there
is a non-negligible risk of being caught, believe that the penalty will be applied to
them if caught and sentenced, and refrain from offending for these reasons.36 These
subjective beliefs are vital components in the operation of deterrent policies, and all
must therefore be investigated if research is to be reliable. Few studies satisfy these
criteria, and they provide no basis for sentencing policies that involve increasing
severity in order to reduce offending levels. This was the major finding of the Cam-
bridge study, commissioned by the Home Office, although it did find that there
was better evidence of the deterrent effect of a (believed) high risk of detection
than of (believed) penalties.37 The Halliday report reviewed the evidence and also
concluded that the limited evidence ‘provides no basis for making a causal connec-
tion between variations in sentence severity and differences in deterrent effects’.38

A subsequent international review by Doob and Webster recognized the intuitive
attraction of the deterrent hypothesis but still found that the evidence indicated
‘that sentence severity has no effect on the level of crime in society’.39

There is a little research which suggests that certain forms of offence which
tend to be committed by people who plan and think ahead may be susceptible to
deterrent sentencing strategies: Richard Harding, for example, found that robbers
tended to desist from arming themselves with guns if there was a significant extra
penalty for carrying a firearm.40 This may be taken to bear out the proposition
that general deterrence is more likely to be effective for planned or ‘professional’
than for impulsive crimes, although Harding argues that deterrent sentences need
to be combined with publicity and appropriate ‘social learning’ opportunities if
they are to have significant preventive effects. A counterpoint is provided by David
Riley’s study of drink drivers, in which he shows that the problems of a general
deterrent strategy lie in drivers’ optimism about the risk of being caught, ignorance
of the penalty, and ignorance of the amount of alcohol consumption needed to
commit an offence.41 Further studies have examined the potential deterrent effect
of increased enforcement by the police, but it seems that a general crime prevention

35 Hood (2002), ch. 7. 36 See Bottoms (2004), p. 65.
37 Von Hirsch et al. (1999), chs. 3 and 7. 38 Halliday (2001), p. 129.
39 Doob and Webster (2003), p. 143. 40 Harding (1990). 41 Riley (1985).
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strategy with publicity and attempts to change people’s attitudes is likely to be more
effective than either sentencing or enforcement changes alone.42 Another area in
which the potential for legal deterrence appears not to be great is burglary: inter-
views with burglars suggest that most of them are not rational calculators but rather
short-term hedonists or eternal optimists.43 Particularly interesting is the finding
of Ros Burnett and Shadd Maruna that, although the majority of their convicted
prisoners wanted to desist from crime after their release, only a minority succeeded
in doing so and it tended to be a philosophy of hope that distinguished them. The
notion of austere prison conditions as a deterrent was simply not enough.44 This
dearth of supporting evidence leaves some authors undaunted, since they argue that
‘commonsense reasoning about general prevention’ can be used instead.45 There is
a point here: general deterrence can indeed work, given the necessary favourable
circumstances.46 But the available research surely demonstrates the danger of gen-
eralizing from intuitions, or one’s personal experience, to the probable reactions of
others.47 Reliable and precise evidence is required, and it is not available.

Principled criticisms of deterrence theory would apply whether or not there is
satisfactory evidence of general deterrent effects. One such criticism is that the
theory could justify the punishment of an innocent person if that were certain
to deter several others: a simple utilitarian calculus would allow this to happen,
without any respect for the rights of the innocent person. Another, more realistic
criticism is that the theory can justify the imposition of a disproportionately harsh
sentence on one offender in order to deter several others from committing a similar
offence. This is the so-called ‘exemplary sentence’. English judges have passed such
sentences from time to time,48 and some would argue that such decisions have been
the product of political or ‘media’ pressure to respond to public anxiety about a
certain type of crime. One incident which has become part of judicial lore is the
passing of exemplary sentences on certain offenders after the Notting Hill race riots
in 1958. It is argued that such sentences may be justified by the consequences, which
in this case were reductions in racial troubles in Notting Hill (although there were
similar troubles in other cities in the following months). But who can assert that it
was the exemplary sentences which caused the reduction in the number of offences
which otherwise would have taken place? Might it not be the case that the police
had arrested and charged the ringleaders, and without them there would be no
continuation? Or that increased police patrols dramatically increased the perceived
risk of being caught? The Notting Hill case serves only to emphasize the formidable
difficulties of gathering evidence on the effectiveness of exemplary sentences as
short-term deterrents. There must be no other plausible explanations for the changes
in people’s behaviour: otherwise, one cannot be confident of interpreting a sequence
of social events correctly.

42 Riley (1991). 43 Bennett and Wright (1984), chs. 5 and 6.
44 Burnett and Maruna (2004). 45 E.g. the classic book by Andenaes (1974).
46 Nagin (1998). 47 Mathiesen (1990), pp. 67–8, argues strongly on this point.
48 See the discussion in part 5 of this chapter.
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These points emerge from the sequel to the Birmingham mugging case of Storey
(1973).49 A youth was ordered to be detained for 20 years for his part in the violent
robbery of a drunken man. The sentence was widely publicized, both in Birmingham
and in the national newspapers, as an exemplary sentence. Researchers were able to
plot the rate of reported robberies in Birmingham and in two other cities during
the months before and after the sentence was passed. The robbery rates seemed
quite unaffected by the sentence in Storey : indeed, the rate of reported robberies
in Birmingham had begun to rise before the trial and continued to increase before
reaching a peak several weeks later. This calls into question the normal assumptions
one would make about human behaviour, unless it is argued that the effect of Storey
took several weeks to exert itself by reaching the ears of all potential robbers in
Birmingham. The difficulty is that we do not understand the reasons, and this
shows the problems of firm assertions about general deterrent effects.

The argument has returned to the empirical objection. The real test of the prin-
cipled objection is this: even if one believes the Notting Hill anecdote, would this
justify the extra-long sentences on the first people to be sentenced for the crime?
Should, for example, an extra two years of one person’s liberty be sacrificed in the
hope of deterring several others? The objection to this is often expressed in the
Kantian maxim, ‘a person should always be treated as an end in himself [or her-
self], and never only as a means’. Respect for the moral worth and autonomy of
the individual means that citizens should not be regarded merely as numbers, to be
aggregated in some calculation of overall social benefit. It may be true that the fun-
damental justification for the whole institution of punishment is in terms of overall
social benefit, in the same way as this is the justification for taxes. There are also
plenty of other examples of compulsion ‘for the greater good’, such as quarantine,
compulsory purchase of property and so on. These measures do not, however, have
the censuring dimension which sentences have. Exemplary sentences, by heaping an
undeserved portion of punishment on one offender in the hope of deterring others,
are objectionable in that they penalize an individual in order to achieve a social
goal – and do so without any real criterion of how much extra may be imposed.
A deterrent theory which incorporates no restrictions to prevent this shows scant
respect for individuals’ choices and invests great power in the state and the judiciary.

There are several offences for which ‘deterrent’ rationales and sentence levels
are a long-standing feature – robbery and drug trafficking being prime examples.
The argument here is that it is necessary, in order to achieve a high level of general
prevention for such offences, to impose penalties which are more severe than the
proportionate sentence would be. The Court of Appeal frequently upholds sentences
imposed on this ground; yet the empirical basis for expecting such policies to
succeed is almost entirely lacking – we do not know whether all courts impose such
sentences, whether this is known to offenders and potential offenders, whether
this knowledge affects their reasoning processes, or is outweighed by other reasons

49 (1973) 57 Cr App R 240.
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(chance of avoiding detection, prospects of gaining substantial money). Moreover,
the judiciary seems confused on the issue. When Lord Taylor, as Lord Chief Justice,
was arguing against the introduction of mandatory sentences into English law, he
exposed the naivety of the government’s belief that such penalties would have a
significant deterrent effect, referring to the evidence against this and the evidence
that the risk of detection was more powerful.50 Yet he and his successors as Lord
Chief Justice have presided in the Court of Appeal when many sentences based on
just such general deterrent reasoning have been upheld.51 Governments are also
inconsistent on the point: only a few years earlier, a White Paper stated that ‘it
is unrealistic to construct sentencing arrangements on the assumption that most
offenders will weigh up the possibilities in advance and base their conduct on
rational calculation. Often they do not.’52

A number of mixed theories of punishment have been advanced in an attempt to
preserve some elements of deterrence theory while avoiding the principled objec-
tions. The most notable is that of H. L. A. Hart,53 who argued that the general
justifying aim of punishment must be found in the prevention and control of crime,
but that in deciding whom to punish and how much to punish the governing prin-
ciple should be desert. That is, only the guilty should be punished, and then only
in proportion to the seriousness of their offences. This does away with deterrence
as a rationale for particular sentences, but, on the other hand, it finds no place for
desert in the basic justification for punishment. There is a strong argument that in
order to justify punishment there must be insistence on individual desert as well as
overall social benefit.54

Sentences are not the only form of general deterrent flowing from the criminal
justice system. In some cases it is the process that is the punishment – being prose-
cuted, appearing in court, receiving publicity in the local newspaper – rather than
the sentence itself. In some cases the shame and embarrassment in relation to family
and friends are said to have a more powerful effect than the sentence itself.55 On the
other hand, the deterrent effects of sentencing and of the process may be diluted
considerably by enforcement policy, or at least by beliefs about the risk of detection.
As we noted earlier, the evidence suggests that it is beliefs about the probability
of detection rather than about the quantum of punishment which are more likely
to influence human behaviour.56 However, there is little detailed knowledge of the
beliefs and thought processes of offenders and potential offenders, and the Cam-
bridge study indicates a need for more focused research on these matters.57 At a time
when the detection rate for all crimes has fallen to around 23 per cent, and when
burglary and robbery have detection rates of barely one-fifth, there are grounds for
believing that any deterrent effect which sentence levels have upon the reasoning of
potential offenders may be diluted considerably by the fairly low risk of detection. At

50 Taylor (1996), p. 10. 51 See n. 170 below. 52 Home Office (1990), para. 2.8.
53 Hart (1968). 54 Lacey (1988), pp. 46–56; von Hirsch (1993), ch. 2.
55 See the survey of young people by Willcock and Stokes (1963).
56 See the review by von Hirsch et al. (1999), ch. 6. 57 Von Hirsch et al. (1999), ch. 6.
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any event, there is much less research in support of marginal deterrence by increas-
ing the severity of penalties: few such effects have been reliably identified, and there
are awkward questions such as how great an increase in severity is required, how
that can be communicated to the target audience, whether the severity of penalties
has already reached saturation point.58 Thus, all the indications are that it is naı̈ve
to assume the kind of hydraulic relationship between court sentences and criminal
behaviour that some find intuitively appealing.

3.3.3 Incapacitation59

A second possible rationale for sentencing is to incapacitate offenders, that is, to
deal with them in such a way as to make them incapable of offending for substantial
periods of time. In its popular form of ‘public protection’, this may be advanced as a
general sentencing purpose.60 However, it is usually confined to particular groups,
such as ‘dangerous’ offenders, career criminals or other persistent offenders. Capital
punishment and the severing of limbs could be included as incapacitative punish-
ments, but there are formidable humanitarian arguments against such irreversible
measures. The debate has usually concerned lengthy periods of imprisonment and
of disqualification (e.g. from driving, from working with children, from being a
company director). Some community measures, such as curfews, may raise similar
problems.

What has been claimed for incapacitative sentencing strategies? This question
receives detailed discussion below in the context of persistent and ‘dangerous’
offenders,61 but two such strategies can be mentioned here. One is the imposition
of long, incapacitative custodial sentences on offenders deemed to be ‘dangerous’.
It is claimed that one can identify certain offenders as ‘dangerous’, that is, as likely
to commit serious offences if released into the community in the near future, and
the risks to victims are so great that it is justifiable to detain such offenders for
longer periods. The chief objection to this is over-prediction: studies suggest that
incapacitative sentencing draws into its net more ‘non-dangerous’ than ‘dangerous’
offenders, with a ‘false positive’ rate that has often reached two out of every three.
This means that any portion of punishment added to the proportionate sentence
may be not only undeserved but also unnecessary to prevent that individual from
committing a further serious offence.

The empirical basis of the second incapacitative strategy is likewise open to ques-
tion. It was claimed by Greenwood in the United States that one can identify certain
high-risk robbers and incarcerate them for substantial periods, achieving a reduc-
tion in the number of robberies and lowering sentence levels for other robbers.62 The
crime preventive benefits of this are obvious, but the strategy has been shown to have
major flaws. A subsequent report in the United States for the National Academy of

58 Von Hirsch et al. (1999), ch. 10.
59 For fuller discussion and selected readings, see von Hirsch and Ashworth (1998), ch. 3.
60 As in s. 142(1)(d) of the Criminal Justice Act 2003.
61 See ch. 6.7 and 6.8 below. 62 Greenwood (1982).
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Sciences demonstrated that Greenwood exaggerated the incapacitative effects and
based his calculations on imprisoned robbers rather than robbers generally, and
that a reworked version of his prediction method produced disappointing results.63

The Halliday report reviewed the research on incapacitation, and concluded that
‘the available evidence does not support the case for changing the [sentencing]
framework . . . for the sole purpose of increasing an incapacitation effect’.64 Despite
these unpropitious findings, selective or none-too-selective incapacitative policies
continue to have a political appeal: they underlie many ‘three strikes and you’re out’
policies in the United States, and also the minimum sentences for third-time bur-
glars and drug dealers introduced by the Crime (Sentences) Act 1997, the minimum
sentence for possession of a firearm introduced by the Criminal Justice Act 2003, and
the new ‘dangerousness’ sentences in that Act. Thus even governments supposedly
committed to evidence-led policies find it irresistible to introduce incapacitative
sentencing strategies in the face of poor penological prospects.65

Apart from the empirical objections, there is also a principled objection to inca-
pacitative sentencing, which parallels the objection to general deterrent sentencing:
individuals are being punished, over and above what they deserve, in the hope of
protecting future victims from harm. In both cases it is essentially a moral objection
to sacrificing one offender’s liberty in the hope of increasing the future safety of
others. The force of such an objection is particularly strong where the successful
prediction rate is low, and yet its high moral content is often submerged by seduc-
tive references to increased public protection and public safety. The more difficult
question is whether the objection should be given absolute force if a fairly high pre-
diction rate could be achieved. There are some cases where the prison authorities,
doctors and others feel sure that a certain prisoner presents a serious danger to oth-
ers, in terms of violent or sexual assault. Should the Kantian objection be upheld
even if there was an agreed high risk of serious offences? The Floud Committee
thought that a just redistribution of risk should result in the prolonged detention
of the high-risk offender rather than an increased danger to victims.66 Some crit-
ics of their approach, who would wish to uphold an individual’s right not to be
punished more than is proportionate to the offence(s) committed, concede that in
cases of ‘vivid danger’ it might be justifiable to lengthen detention for incapacita-
tive purposes.67 However, the better justification for doing so lies in the realistic
prospect of a significant increase in public protection from doing so, rather than
by comparing the offender’s right with the rights of potential victims.68 The point
is an important one, because the emphasis of liberal theories on individual rights
does not necessarily lead to absolute rights which ignore the social context and the
possibility of conflicting rights. Thus, even the staunchest advocate of individual
rights might concede that there are exceptional circumstances in which it is the

63 Blumstein et al. (1986); see also Zimring and Hawkins (1995).
64 Halliday (2001), para. 1.68. 65 See the thorough review by Zimring and Hawkins (1995).
66 Floud and Young (1981), supported by Walker (1982).
67 Notably Bottoms and Brownsword (1982). 68 See von Hirsch and Ashworth (2005), ch. 5.
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right of the convicted offender which should yield. All this would depend on an
acceptably high rate of successful prediction and, even then, since the isolation from
the rest of society would be purely on preventive grounds, it is strongly arguable
that the detention should not be in a prison but in some form of civil facility.69

3.3.4 Rehabilitation 70

Like deterrence and incapacitation, the rehabilitative rationale for sentencing
(sometimes termed ‘resocialization’) seeks to justify compulsory measures as a
means of achieving the prevention of crime, the distinctive method involving the
rehabilitation of the offender. This usually requires a range of sentences and facili-
ties designed to offer various programmes of treatment. Sometimes the focus is on
the modification of attitudes and of behavioural problems. Sometimes the aim is
to provide education or skills, in the belief that these might enable offenders to find
occupations other than crime. Thus the crucial questions for the sentencer concern
the perceived needs of the offender, not the gravity of the offence committed. The
rehabilitative approach is closely linked with those forms of positivist criminol-
ogy which locate the causes of criminality in individual pathology or individual
maladjustment, whether psychiatric, psychological or social. Whereas deterrence
theory regards offenders as rational and calculating, rehabilitative theory is aimed
at those who are regarded as being in need of help and support. One key element in
determining those needs is a report from an expert – for example, a pre-sentence
report prepared by a probation officer or, occasionally, a psychiatric report. Such
a report will usually advise on the form of programme that matches the perceived
needs of the offender, and the court may then make the appropriate order. In their
heyday, the operation of these ‘treatment models’ often led to sentences that were
indeterminate, on the basis that a person should only be released from obligations
when, in the opinion of the experts, a cure had been effected.

This approach to sentencing reached its zenith in the 1960s, particularly in certain
US jurisdictions. The 1970s are often said to have brought the decline of the rehabil-
itative ideal, but its adherents remain and the 1990s saw a revival of rehabilitation.
Why did faith in the rehabilitative ideal decline in the 1970s? Two major concerns
can be identified. One was the criticism that few of these treatment programmes
seemed to be better at preventing reoffending than ordinary, non-treatment sen-
tences. There had been many studies of the effectiveness of particular programmes,
usually judging them on reconviction rates in subsequent years, and the conclu-
sions of a widely publicized survey of the research by Martinson and others were
represented as ‘nothing works’.71 In fact, Martinson disavowed such a totally nega-
tive conclusion,72 and an English survey by Stephen Brody was more circumspect
in pointing out that only a limited number of programmes had been tried and

69 Wood (1988).
70 For fuller discussion and selected readings, see von Hirsch and Ashworth (1998), ch. 1.
71 Martinson et al. (1974). 72 Martinson (1979).
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evaluated.73 Moreover, it was increasingly recognized that it would be more sen-
sible to look for ‘interaction effects’ than for overall reductions in reconviction –
in other words, there might be small groups of offenders for whom a certain kind
of treatment has markedly better or markedly worse results, but such effects might
not be apparent by looking simply at reconviction rates for all offenders.74

The second objection to rehabilitative policies is that they considerably increase
the powers of so-called experts and recognize no right in individuals to be regarded
as worthy of equal respect and concern. Indeterminate or even semi-determinate
sentences place the release of offenders in the hands of prison or probation author-
ities, usually without firm criteria, clear accountability or avenues for challenge and
reasoned decision-making. There is no question of recognizing an individual’s right
not to be subjected to compulsory state intervention which is disproportionate to
the seriousness of the crime committed. Even if the crime is relatively minor, an
offender who is assessed as needing help might be subject to state control for a
considerable period. The motivation may be benevolent and ‘in the person’s best
interests’. In effect the individual offender may be regarded more as a manipulable
object than as a person with rights.75

The rehabilitative rationale has staged a revival in recent years. The response to
the second, ‘respect for personhood’ objection is varied: some recognize that one
route to successful rehabilitative programmes is for offenders to develop respect for
the moral authority of those (notably probation officers) who are supervising their
treatment,76 whereas others (particularly, it must be said, in government circles)
lay greater emphasis on notions of public safety and public interest that demand
compliance by the offender within a chiefly punitive framework.77 The response to
the first, ‘lack of evidence’ objection has been to suggest that the ‘meta-analysis’ of
large numbers of small rehabilitative schemes demonstrates that positive results can
be obtained in favourable circumstances with selected offenders.78 Enthusiasm for
various kinds of cognitive-behavioural programme is high in some quarters, but
the warning of a 1998 Home Office survey is still relevant: ‘there have been . . . very
few well-designed and carefully evaluated studies in this country of the effectiveness
of programmes designed to rehabilitate and reduce the risk of reoffending’.79 Even
accepting that there are good reasons to devise and to evaluate new programmes,
properly resourced and based on sound principles, this leaves several questions
unanswered. Do we have rehabilitative programmes which could work for large
numbers of offenders? Do we have programmes which could work for lesser, but
still significant groups of offenders, whose suitability could be identified in advance?

73 Brody (1976).
74 Early English research into intensive probation (Folkard 1976) did not yield impressive results

from this point of view.
75 See Allen (1981), excerpted in von Hirsch and Ashworth (1998), ch. 1.
76 For discussion see Rex (1998).
77 E.g. the language pervading the National Standards, discussed in ch. 10 below.
78 McGuire (1995), Hedderman and Sugg (1997) and Sherman et al. (1997).
79 Vennard and Hedderman (1998), p. 115.
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Should these programmes be available to courts, even in cases where the duration of
the programme exceeds the proportionate sentence? Even if all these questions are
answered in the negative, there may be sound humanitarian reasons for continuing
to experiment with rehabilitative programmes for offenders. However, respect for
individual rights suggests that the duration of programmes should remain within
the bounds set by proportionality,80 and excessive claims of or targets for ‘success
in reducing reoffending’ should be avoided. The latest (and mixed) results of pro-
grammes in custody are discussed in Chapter 9 below, and those of community
programmes in Chapter 10 below.

3.3.5 Desert 81

Desert theory is a modern form of retributive philosophy and, like retributivism,
it has various shades and hues. Its leading proponent is undoubtedly Andrew von
Hirsch, the author of the US report Doing Justice in 1976 and the writer of several
subsequent articles and books.82 He argues that punishment has two interlock-
ing justifications. One element lies in the intuitive connection between desert and
punishment: thus, desert is ‘an integral part of everyday judgments of praise and
blame’,83 and state punishment institutionalizes this censuring function. Thus, sen-
tences communicate official censure or blame, the communication being chiefly
to the offender but also to the victim and society at large. However, censure alone
is not enough: the fallibility of human nature makes it necessary to attach a pru-
dential reason to the normative one. Thus, the second justifying element lies in the
underlying need for general deterrence: without police, courts and a penal system,
‘it seems likely that victimising conduct would become so prevalent as to make life
nasty and brutish, indeed’.84 This preventive element of the rationale is regarded as
a (contingent) foundation for the sentencing system, but it does not justify severe
penalties: on the contrary, if the punishment were severe, it would ‘drown out’ the
moral quality of the censure.85

The essence of desert or proportionality theory is thus that the sentence addresses
the offender as a moral agent, as having the capacity to evaluate and to respond to an
official evaluation of their conduct. This evaluation is communicated by imposing
a proportionate sentence, and not any greater sentence that punishes the offender
in order to achieve a preventive goal (by deterrence or incapacitation). In this way,
proportionality theory respects rule of law values, and places limitations on state
power over offenders. It is evident from this that the concept of proportionality is
the touchstone, and two senses of the term must be distinguished with care. Ordi-
nal proportionality concerns the relative seriousness of offences among themselves.
Cardinal proportionality relates the ordinal ranking to a scale of punishments,
and requires that the penalty should not be out of proportion to the gravity of

80 Rex (1998). 81 For fuller discussion and readings, see von Hirsch and Ashworth (1998).
82 See especially von Hirsch (1993) and von Hirsch and Ashworth (2005).
83 Von Hirsch (1986), p. 52. 84 Von Hirsch (1986), p. 48.
85 See further Narayan (1993); and von Hirsch (1993), ch. 2. Cf. the approach of Duff (2001), below.
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the crime involved. Different countries have different anchoring points for their
penalty scales, often evolved over the years without much conscious reflection and
regarded as naturally appropriate. It is sometimes alleged that the rhetoric of desert
is likely to lead to greater severity of penalties, but in the jurisdictions that embraced
proportionality theory most fully – Finland, Sweden and Minnesota – that was cer-
tainly not the outcome. In some other jurisdictions, such as California, substantial
increases in penalty levels did follow, but that was chiefly caused by the intrusion
of incapacitative sentencing.86 Leading writers on desert have insisted on restraint
in the use of custody,87 but in practice the implementation of policies depends on
general political trends and judicial disposition in the jurisdiction concerned.

Nevertheless, it must be conceded that to draw the theoretical distinction between
cardinal and ordinal proportionality is not to provide much concrete guidance on
the severity level that is ‘proportionate’ to a particular kind of offence. It does suffice
to rule out extreme punishments such as ten years’ imprisonment for shoplifting;
but the argument as to whether a person committing a particular house burglary
deserves three years’ imprisonment, three months or a community sentence has to be
conducted on broader penological and social grounds. At this point desert theory
needs to be supplemented with some other principles, such as the decremental
strategy advocated by von Hirsch88 or the principle of parsimony advocated by
Norval Morris and by Michael Tonry.89

The parameters of ordinal proportionality are also contentious. Most countries
have a fairly traditional ordering of offences, but this has usually not come to terms
with modern offences concerned with, for example, safety risks or environmental
crimes. Changes in the relative rankings of certain offences have taken place – for
example, in England in recent decades offences such as child abuse and causing
death by dangerous driving have been moved up-tariff – but without any overall
theory of what makes offences more or less serious. In justifying a reduction in
sentence levels for social security fraud, Lord Lane CJ stated that such offences are
‘non-violent, non-sexual and non-frightening’.90 Criteria of this kind need to be
refined considerably if there is to be a framework which can cope not only with
‘new’ forms of criminality such as breaches of safety regulations and incitement to
racial hatred, but also with the long-standing contrast between property crimes and
offences against the person. The project of further refinement has been started by
von Hirsch and Jareborg,91 and an attempt to carry it forward is made in Chapter
4.3 below.

A different strain of desert theory is that developed by Antony Duff.92 He regards
the proportionality principle as central, but the essence of his theory is that sen-
tences are communicative. The punishment forces the offender’s attention to the

86 For further discussion, see von Hirsch and Ashworth (2005), ch. 6.
87 Notably von Hirsch, e.g. in (1993), ch. 3. 88 Von Hirsch (1993), chs. 3 and 5.
89 For a stimulating analysis, see Tonry (1994). 90 Stewart (1987) 9 Cr App R (S) 135, at p. 138.
91 Von Hirsch and Jareborg (1991); see further von Hirsch and Ashworth (2005), Appendix 3.
92 See particularly Duff (2001).
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disapproval it conveys. The aim of the punishment is to bring the offender to repent
of the wrongdoing, and to provide a means for the offender to ‘work through’ and
express penitence. Punishment therefore has a significant psychological element,
and the offender’s response to the sentence may be seen as a kind of apology to the
community wronged by the offence.93

Critics have attacked desert theory at various points. It is said to be unsatisfactory
to rest such a coercive response, even partly, on the mere intuition that punishment
is an appropriate or natural response to offending.94 Furthermore, exactly what is
deserving of blame and punishment – culpable acts or dispositions?95 It is also said
to be unfair to rest desert partly on individual culpability when strong social disad-
vantages may be at the root of much offending.96 One answer to this is to recognize
grounds for mitigation of sentence for any offender who has suffered significant
social deprivation, while maintaining that the unequal distribution of wealth and
opportunity in society ought to be tackled by means other than sentencing. Where
social injustices are widespread, this ‘does not diminish . . . the harmfulness of
common victimising crimes’, although it strengthens the case for reducing overall
punishment levels.97 Critics have also argued that the key concepts of ordinal and
cardinal proportionality are too vague and open to divergent interpretations, but
this should be regarded as a challenge rather than a barrier. The reasons for wishing
to place principled limits on the state’s power to punish are widely accepted. Thus
it is significant that the Council of Europe’s recommendation on Consistency in
Sentencing (see part 3.2.1 of this chapter) states:

A4. Whatever rationales for sentencing are declared, disproportionality between the

seriousness of the offence and the sentence should be avoided.98

Similarly, critics such as Morris and Tonry99 and Nicola Lacey100 accept that
disproportionate sentences cannot be justified, and therefore commit themselves to
some form of desert reasoning. Support for a ‘disproportionality’ limit underlines
the importance of desert theorists working towards criteria for ranking offences
for the purpose of ordinal proportionality,101 and towards a principled approach to
the awkward question of the relevance of previous convictions to sentence, rational-
izing the concessions to first offenders in terms of human frailty and evaluating the
relevance of various types of previous record (see Chapter 6.2). Desert theorists have
also tackled the problems of introducing proportionality into non-custodial sen-
tencing (see Chapter 10.2). Many of the proposals require further refinement, but
the strengths of proportionality theory are to be found in its apparent concordance

93 See Duff (2001) for the rich and detailed development of this theory. For criticisms, see von Hirsch
and Ashworth (2005), ch. 7.

94 Cf. Lacey (1988), pp. 21–6, with Moore (1988).
95 For this and other points, see Walker (1991).
96 Mathiesen (1990), p. 121; and more broadly Lacey (1988), pp. 18–22.
97 von Hirsch (1993), pp. 107–8. 98 Council of Europe (1993), p. 6.
99 As restated in Tonry (1994). 100 See part 3.3.6 below. 101 See ch. 4.3 below.
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with some widely held moral views, in its respect for the rights of the individ-
ual offender, and in its placing of limits on the powers of the state. Thomas
Mathiesen has attacked desert theory for the implicit claims of precision and objec-
tivity embodied in terms such as ‘commensurate’, ‘ordinal and cardinal proportion-
ality’, ‘culpability’ and ‘offence seriousness’.102 A different interpretation would be
that it is a belief in the importance of these terms to the justification of punishment,
and the concomitant rule of law concerns, that continue to motivate desert theorists
towards further enquiries on these topics.

3.3.6 Social theories of sentencing

Several contemporary writers are dissatisfied with the tendency of the four ‘tra-
ditional’ theories of punishment, especially desert theory, to deal with sentencing
in isolation from its wider social and political setting. Various theories are being
developed which attempt to make the approach to sentencing more responsive to
social conditions and community expectations. Three examples of this tendency
may be described briefly.103

In her work Barbara Hudson insists that priority should be given to crime pre-
vention and to reducing the use of custody by the penal system. Changes in social
policy relating to employment, education, housing and leisure facilities are far more
important to justice than narrow debates about proportionality of sentence. And
when it comes to sentencing, there should be greater concern with ‘the problems
of whole human beings’ rather than with particular pieces of behaviour: the state
should not ‘privilege events over people’ and should place more emphasis on the
provision of rehabilitative opportunities. However, such developments at the sen-
tencing stage should take place within a framework set by proportionality theory.104

Nicola Lacey likewise argues that the first step must be the state’s recognition of
its duty to foster a sense of community by providing proper facilities and fair oppor-
tunities for all citizens. Once this has been achieved in a community, punishment is
justified as reinforcing the values that it has been decided to protect through crim-
inal law. The proportionality principle would remain important in sentencing, but
so would the conflicting value of promoting the welfare of the community. Lacey
disagrees both with desert theorists and with preventionists in their insistence on
assigning general priority to a single value: for her, while the core of each value must
be preserved, compromises have to be negotiated separately and sensitively, with
due attention to the avoidance of gender and racial bias. However, Lacey recognizes
that community determinations of these issues raise further questions of limits and
of enforcement, and that vigilance must be maintained in order to ensure that the
arrangements remain inclusive and do not produce new forms of social exclusion.105

102 Mathiesen (1990), ch. 5 and passim.
103 See also the writings of Norrie and of Garland, excerpted and discussed in von Hirsch and

Ashworth (1998), ch. 8.
104 E.g. Hudson (1995). 105 Lacey (1998), and excerpt 8.3 in von Hirsch and Ashworth (1998).
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John Braithwaite and Phillip Pettit develop what they term a republican theory
of criminal justice. Its central value is dominion, defined in terms of each citi-
zen’s ability to make life choices, within a social and political framework which
each citizen has participated in shaping, and then to be protected in those choices.
In its responses to offending, the criminal justice system should adopt a system
of minimum intervention, but may pursue policies of prevention through sen-
tencing where appropriate. Proportionality of sentence is not a primary concern.
Indeed, republican theory would decouple censure from sentencing. Censure might
be achieved more effectively by shaming and other forms of social reaction, and
a particular sentence might be lower if the prospects for shaming seemed good.
Otherwise, while the authors gesture vaguely towards upper limits of proportional-
ity, they seem to accept that substantial sentences based on predictive and preventive
rationales might be acceptable.106

These thumbnail sketches of complex theories should serve at least to demon-
strate the continuing vitality of debate about the proper aims of sentencing. They
have led, in their turn, to criticism, response and rebuttal.107 However, as with all
the theories outlined in this chapter, it is necessary to go to the original texts in
order to acquire an appreciation of the precise steps by which both theories and
critiques are constructed. What is characteristic of these social theories is that, to
various extents, they assign greater importance to reducing overall levels of penality
and to removing wider social inequalities than to the relative fairness of individual
sentences.

3.3.7 Restoration and reparation108

One of the major developments in criminal justice in the final quarter of the last
century was the increasing recognition of the rights and needs of the victims of
crime. This was clearly signalled by the United Nations in its Declaration on the
Basic Principles of Justice for Victims and Abuse of Power in 1985, and in the govern-
ment’s Victim’s Charter in 1990. It has also been manifest in at least two different
ways in sentencing theory. One is the increased attention to victims’ rights in the
criminal justice system, including the granting of the right to make a victim personal
statement to the court about the offence.109 The second development will be the
focus here – the growing number of restorative theories of criminal justice. The fun-
damental proposition is that justice to victims should become a central goal of the
criminal justice system and of sentencing. This means that all the ‘stakeholders’ in
the offence (the offender and the victim, their families, and the community) should
become involved in discussions about the appropriate response to the offence. The

106 Braithwaite and Pettit (1990).
107 E.g. in extracts 7.2 and 7.3 of von Hirsch and Ashworth (1998).
108 For fuller discussion, see Johnstone (2002); for readings, see Johnstone (2003).
109 Practice Direction: Victim Personal Statements [2002] 1 Cr App R 69. Some jurisdictions go further

and permit victims to make submissions on sentence: see further Ashworth (1993), Erez (1999),
and ch. 11.8 below.
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aim would be to bring about an apology, to ensure that the offender compensates
the victim and the wider community for the effects of the crime, and to take steps
to ensure that the offence is not repeated. Thus, as Lucia Zedner puts it,

criminal justice should be less preoccupied with censuring code-breakers and focus

instead on the process of restoring individual damage and repairing ruptured social

bonds. In place of meeting pain with the infliction of further pain, a truly reparative

system would seek the holistic restoration of the community. It would necessarily also

challenge the claim of the state to respond to crime and would instead invite (or perhaps

demand) the involvement of the community in the process of restoration.110

A considerable number of schemes of restorative justice are in place in different
parts of the world. The first major initiative was that introduced in New Zealand
by the Children, Young Persons and their Families Act 1989: young offenders are
dealt with in ‘family group conferences’, in which a group including the victim and
the offender and their families, together with a community representative as facili-
tator, formulate a plan for responding to the offence.111 The best-known scheme in
Australia is RISE in Canberra, in which persons charged with four types of offence
(violence, property, shop theft, drunk-driving) were randomly allocated to court or
to restorative justice. Interpretation of the results is problematic,112 but it is claimed
that victims who went to restorative justice conferences were much more satis-
fied with the procedure, and it appears that only violent offenders were less likely
to reoffend following restorative justice, and not those who committed one of the
other three types of offence. From her study of the South Australia project for young
offenders, Kathleen Daly reports considerable victim satisfaction with the processes
of restorative justice, although only a minority of conferences were in her view very
well run. She also suggests that reoffending is likely to be determined by the usual
factors (such as the number of previous convictions, and the offender’s family and
community ties), but that if an offender who participates in restorative justice is
truly remorseful and accepting of the outcome, this may reduce reoffending.113

Restorative justice has not been embraced so fully in this country, but a scheme
of restorative cautioning started by Thames Valley police has now spread to other
areas,114 partly under the auspices of the Crime and Disorder Act 1998 for young
offenders, which also includes ‘restorative’ conferencing as part of the response to
a referral order for young offenders appearing in court for the first time.115

Restorative justice has considerable attractions as a constructive and socially
inclusive way of responding to criminal behaviour. But there remain various prob-
lems of principle which trouble critics.116 One is to determine the objectives of
restorative justice: many statements suggest that it can lead to the healing of

110 Zedner (1994), p. 233. 111 See A. Morris (2002). 112 E.g. Kurki (2001).
113 Daly (2002). 114 See Hoyle and Young (2003).
115 On whether these interventions are rightly labelled ‘restorative’, see Morris and Gelsthorpe (2000)

and Ball (2004).
116 For an enumeration of, and reply to, criticisms, see Morris (2002).
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victims, restore the community and reduce reoffending, but there is no evidence
that it can do all these things satisfactorily, and it seems likely that a focus on one
may not enhance others. Moreover, the concept of restoring the community remains
shrouded in mystery, as indeed does the identification of the relevant ‘community’.
If restorative justice is to be used for non-minor offences, then it is problematic
to allow the victim and/or the victim’s family to play a part in determining the
response. In principle, such determinations should be made by an independent
and impartial tribunal, and it is unconvincing to argue that offenders ‘consent’ to
restorative processes in view of the pressures upon them.117 If restorative justice is
to be used, then at least there should be limits to the powers of conferences so as to
ensure that proportionality constraints are not breached.118 Advocates of restorative
justice often complain that all these safeguards are unnecessary and that restora-
tive justice is a positive experience which does not involve severity. However, the
experience with rehabilitation in the 1960s warns of the dangers that the claims of
enthusiasts might run ahead of the evidence and that the amount of control and
coercion exerted over offenders might go beyond what is deserved for the offence.

3.3.8 Defining punishment

This discussion of restorative justice raises the question of the definition of punish-
ment. Advocates of restorative justice are wont to say that they are not in the business
of punishment and to contrast their approach with the punishment-oriented ration-
ales considered above. On the classic definition of punishment offered by Hart, an
agreement resulting from a restorative justice conference that imposes obligations
on the offender certainly amounts to the infliction of pain or other unpleasant con-
sequences by a court in consequence of an offence – at least insofar as the agreement
goes beyond mere apology, reparation or compensation. Moreover, as Daly argues,
the censure and reparative obligations flowing from a restorative justice confer-
ence may often be experienced by the offender as a punishment for the offence.119

Advocates of restorative justice may counter this by arguing that a restorative jus-
tice agreement, involving restoration of the victim and of the wider community, is
intended to be constructive rather than punitive. This points up the need to decide
whether the definition of punishment should be dependent on what the person
authorizing or inflicting it intends, on what the person receiving it perceives, or on
some other model.

Hart’s definition purports to take an objective view, dependent not on the pur-
pose of what is done or the offender’s perception of it, but rather on whether it fulfils
certain criteria. A somewhat similar approach was adopted by the European Court
of Human Rights when it had to decide whether an order depriving an offender
of the alleged profits of crime amounted to a ‘penalty’ within the meaning of the

117 See further Ashworth (2002b).
118 On this and other matters, see von Hirsch and Ashworth (2005), ch. 9.
119 Daly (2002), p. 60.
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Convention. The then legislation on drug trafficking required a judge, when a person
had been convicted of such an offence, to postpone sentencing in order to determine
whether the offender had benefited from drug trafficking by receiving any payment
or other reward for it. Once the court was satisfied that there had been benefit, it
was empowered to assume that all the offender’s assets, and everything owned in
the previous six years, were or represented the proceeds of drug trafficking, unless
the offender showed otherwise. There were lengthy periods of imprisonment in the
event of non-payment. Similar powers have now been re-enacted in the Proceeds
of Crime Act 2002. In Strasbourg the question came up in the context of Article 7
of the Convention, which prohibits retrospective penalties.120 It was conceded that
the powers were retrospective. The question was whether deprivation of the profits
of crime was a ‘penalty’. In this context it is of no avail to state that it is a form of
elementary justice that a person should not be allowed to profit from his or her
wrong. The Court held that the confiscation order does amount to a ‘penalty’, since
its purpose and the associated procedures were very much those of a punishment. It
noted that the measure had punitive as well as preventive and reparative aims; that
the order was calculated by reference to ‘proceeds’ rather than profits, and therefore
had a reach beyond the mere restoration of the status quo ante ; that the amount of
the order could take account of the offender’s culpability; and that the order was
enforceable by a term of imprisonment in default.

The particular consequence of the Strasbourg ruling is that, where a confiscation
order is made under the Proceeds of Crime Act 2002, this must be taken into account
in deciding ‘the overall penalty’.121 Unlike the various preventive orders discussed
in Chapter 12 below, it does amount to a penalty, since it is concerned to remove
past profits rather than to bring about the prevention of future harm.

3.4 Some principles and policies

Justifying sentences and the sentencing system is not merely a matter of considering
overall or ultimate aims. A number of discrete principles and policies may also
impinge on either general sentencing policy or individual sentencing decisions. It
would be extravagant to claim that there is a settled core of these principles and
policies, which can be drawn together and put forward as a coherent group. The
reality is that they form a fluctuating body at different stages in penal history, and are
invoked selectively as the tides of penal politics ebb and flow. The penal system may
be regarded as one of the institutions of society (along with the family, religion, the
armed forces etc.), and in this context sentencing is an institution for the expression
of social values as well as an instrumental means to a clinical penological end. An
awareness of this wider context

120 Welch v. United Kingdom (1995) 20 EHRR 247.
121 A point already decided in England in Joyce (1989) 11 Cr App R (S) 253. See further discussion

in ch. 11 below.
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makes it easier to argue that the pursuit of values such as justice, humanity, toler-

ance, decency, humanity and civility should be part of any penal institution’s self-

consciousness – an intrinsic and constitutive aspect of its role – rather than a diversion

from its ‘real’ goals or an inhibition on its capacity to be ‘effective’.122

What might these values be, and how might they be expressed? Some attempt is
made below to describe briefly six principles and policies which have some contem-
porary relevance – the first by virtue of legal authority, the others on moral, social
and political grounds. Clearly, they may conflict among themselves; each one has
an element of indeterminacy; and some of them raise as many questions as they
solve. None the less, they are worth exploring.

3.4.1 The principle of respect for fundamental rights

The Human Rights Act 1998 requires all public authorities (including courts, pros-
ecutors, prisons, offender management services) to act in conformity with the
European Convention on Human Rights. While the Convention has rather less
application to sentencing than to other stages of the criminal process, its provisions
will have a distinct impact on some sentencing matters. These are discussed more
fully in the appropriate parts of the book, but it is convenient to mention six points
of impact here.

First, Article 3 of the Convention forbids torture and ‘inhuman or degrading
treatment or punishment’: this rules out corporal punishment123 and also, in con-
junction with Protocol 6, capital punishment. If one considers the historical changes
in the acceptability of punishment, there has been a movement away from corporal
penalties – those which affect the body, in the sense of the direct infliction of pain –
towards punishments which affect the mind. Such measures as amputation, torture
and even corporal punishment are now regarded in this country as ‘barbaric’, as is
capital punishment by many. Yet why is it that these forms of punishment are ruled
out? If they might be effective as deterrents (of which evidence would be needed),
why should a consequentialist or preventive theorist exclude them? If some of them
might appear to be apt or proportionate responses to some types of crime, why
should the desert theorist disavow them? One answer to this is human rights, and
the meaning of Article 3 of the Convention. Although there is no objective or time-
less benchmark of what is inhuman or degrading, the European Court of Human
Rights takes the view that it depends partly on the age and condition of the persons
subjected to the punishment, and partly on European trends and consensus. Thus
there is considerable degradation in having to share a small cell with two other
prisoners, with or without integral sanitation, for many hours at a stretch and with
little opportunity, for example, for exercise. After many years, modern sensibilities
are now turning against this and are accepting that it shows insufficient respect for

122 Garland (1990), pp. 291–2.
123 Tyrer v. United Kingdom (1978) 2 EHRR 1 (use of birch as punishment violates Art. 3).
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human dignity.124 Whether it will be held that wearing an electronic tag amounts
to ‘degrading punishment’ remains to be tested.

Second, Articles 3 and 5 of the Convention may be invoked together or singly
to rule out a disproportionate sentence. The Strasbourg Court has stated that life
imprisonment for a small-value robbery might be so disproportionate as to amount
to inhuman and degrading punishment, although it might be possible to justify it as
a preventive sentence in certain circumstances.125 Similarly, when holding in Offen
(No. 2)126 that the automatic sentence of life imprisonment for a second ‘serious
offence’ should be made subject to a broader exception, Lord Woolf CJ drew upon
Convention rights as part of his reasoning, noting that conviction of a ‘serious
offence’ could result from a mere push that causes a fatal head injury:

The offence is manslaughter. The offender may have committed another serious offence

when a young man. A life sentence in such circumstances may well be arbitrary and

disproportionate and contravene Article 5. It could also be a punishment which con-

travenes Article 3.

Third, Article 5 has also had a considerable impact on the procedures relating
to life imprisonment. The Strasbourg Court, applying Article 5(4), has insisted
that there must be provision for regular judicial review of the need for continued
detention, applying this first to discretionary life sentences127 and eventually to life
imprisonment for murder.128 The effect of this is to transfer to the Parole Board,
chaired by a judge, the task of deciding how long a life prisoner needs to be detained
in order to protect the public.

Fourth, Article 6 declares the right to a fair trial, and this includes the sentencing
decision. Article 6 and its safeguards will therefore apply wherever proceedings
result in the imposition of a ‘penalty’ on a person.129 One result of this is to hold
that the Home Secretary cannot set the minimum term for an offender convicted
of murder, since he is not an ‘independent and impartial tribunal’ as required by
Article 6.130 It has also been held that court proceedings must be specially adapted
where the defendant is a child, so as to facilitate meaningful participation.131

Fifth, Article 7 declares that no person may be subjected to a greater penalty than
the one applicable at the time of the offence. We have already noted that English
law’s classification is not determinative, since the Strasbourg Court held that a

124 See the reports of the European Committee on the Prevention of Torture and Inhuman and
Degrading Treatment, mentioned in ch. 9.1.3 below. See also Napier v. Scottish Executive [2004]
UKHRR 881.

125 Weeks v. United Kingdom (1987) 10 EHRR 293. 126 [2001] 1 Cr App R 372.
127 Thynne, Wilson and Gunnell v. United Kingdom (1989) 13 EHRR 666.
128 Stafford v. United Kingdom (2002) 35 EHRR 1121, departing from its previous decision in Wynne

v. United Kingdom (1994) 19 EHRR 333.
129 For the meaning of ‘penalty’, see Welch v. United Kingdom, n. 120 above.
130 As held by the House of Lords in R. v. Home Secretary, ex p. Anderson [2003] 1 AC 837, reviewing

the previous Strasbourg decisions.
131 V and T v. United Kingdom (2000) 30 EHRR 121; SC v. United Kingdom [2005] Crim. LR 130.
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confiscation order is a ‘penalty’,132 although it seems that most of the preventive
orders are not regarded as penalties.133 Of more general significance is the principle
that changes to sentencing law may not operate retrospectively.134 This is particu-
larly relevant in view of the frequent changes in sentencing powers introduced by
legislation in recent years.

Sixth, Article 8.1 declares each person’s right to respect for his private and family
life, his home and his correspondence, and Article 8.2 sets out the circumstances
in which interference with that right may be justified. Even where it is held that
interference is justified, any sentence resulting from conviction must remain pro-
portionate to the rationale for the interference and must reflect the fact that a
right is being compromised. Thus, in the sado-masochism case of Laskey v. United
Kingdom,135 the European Court showed its willingness to scrutinize the severity of
the sentence on this ground (the sentence imposed at trial had already been reduced
by the Court of Appeal, and no further adjustment was thought necessary). The
same proportionality principle applies to sentences for offences which involve a
(justifiable) interference with a right under Article 9 (freedom of religion), Article
10 (freedom of expression) and Article 11 (freedom of assembly).136

The impact of the Convention on prisoners’ rights has been more extensive, with
a steady stream of decisions in Strasbourg and in the English courts.137 However, it
seems unlikely that the Charter of Fundamental Rights of the European Union will
be allowed to exert a great effect on sentencing or penal policy. While it contains
a number of provisions on criminal justice – particularly Article 49(3), that ‘the
severity of penalties must not be disproportionate to the criminal offence’ – the
government is concerned to ensure that its application is limited to EU directives
and legislation based upon them.138

3.4.2 The principle of restraint in the use of custody

In recognition that imprisonment is a severe deprivation for most of those incar-
cerated, there has been widespread formal acceptance that it should be used with
restraint. Draft Resolution VIII of the Eighth United Nations Congress on the Pre-
vention of Crime and the Treatment of Offenders recommended that ‘imprison-
ment should be used as a sanction of last resort’,139 and the Council of Europe had
also adopted a similar policy some years earlier when advocating the wider use of
non-custodial sanctions.140 But these formal statements disappeared from view in
the closing decade of the twentieth century, with burgeoning prison populations in
many countries, notably in the United States and latterly in England and Wales. It is

132 Above, n. 120.
133 See e.g. Ibbotson v. United Kingdom (1999) 27 EHRR CD 332, holding that sex offender registration

is not a penalty.
134 Cf. Ghafoor [2003] 1 Cr App R (S) 428 on the application of the principle in juvenile sentencing.
135 (1997) 24 EHRR 39.
136 For further analysis of these and related matters, see ch. 16 of Emmerson and Ashworth (2005).
137 See Livingstone, Owen and Macdonald (2003).
138 Cf. van Zyl Smit and Ashworth (2004) with Goldsmith (2004).
139 United Nations (1990), para. 5(e). 140 Council of Europe (1976), Res. 10.
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fair to say that the principle of restraint was never wholly embraced in this country,
since the Criminal Justice Act 1991 adopted a ‘twin-track’ approach, maintaining
severe sentences for serious and ‘dangerous’ offenders while advocating reductions
in the use of custody for the less serious offenders. But the then government did
at least commit itself to the general proposition that prisons are ‘an expensive way
of making bad people worse’,141 and the principle of restraint was also advocated
strongly by the Woolf Inquiry into the prison disturbances of 1990.142 However, the
tide then turned, and in 1993 the then Home Secretary, Michael Howard, declared
that ‘prison works’ and sentencers were urged to make greater use of custody. In
contrast Lord Woolf made several public statements critical of the government’s
approach, stating during a 1994 debate in the House of Lords that

As a result of a change in climate, the importance of avoiding custody when it is

appropriate to do so has been forgotten. A factor which has undoubtedly contributed

to this change of climate is that the Government, who give a lead in these matters, have

abandoned preaching the need for restraint in the use of prisons. The message which

is being received loud and clear by all those involved . . . is that it is necessary to get

tough with crime . . . It needs to be reiterated repeatedly that if prison is used when

it is not necessary, then it is frustrating, not furthering, the objectives of the criminal

justice system.143

However, the judiciary and magistracy found themselves unable to resist the
political and media pressure for higher sentences, as Lord Bingham CJ subsequently
admitted,144 and the change of government in 1997 brought no change in the
punitive rhetoric from ministers.

Yet this ‘populist punitiveness’,145 while staunchly maintained in government
publicity, is not unmitigated. Detailed policies and pronouncements yield evidence
of other concerns. The Criminal Justice Act 2003 has some reductivist aspects –
tighter language on the threshold for custody, tighter language on the length of
custody146 – and the guidelines laid down by the Sentencing Guidelines Council
emphasize the decision processes through which the courts must go before they
decide to impose a custodial sentence.147 This is not to suggest that the present
government is committed to restraint in the use of custody but dare not say so.
Rather, the position appears to be that the preferred policy is again one of bifurcation,
so that the government can support long sentences for serious offenders and for
public protection, while at the same time promoting more constructive approaches
to non-serious offenders.148

141 Home Office (1990), para. 2.7. 142 Woolf (1991), discussed in ch. 9.1 below.
143 HL Deb., 2 Feb. 1994. See also the interviews with senior judges in the Observer, 17 Oct. 1993,

p. 3.
144 ‘Since 1993 the use of custody has increased very sharply, in response (it would seem likely) to

certain highly publicized crimes, legislation, ministerial speeches and intense media pressure.’
Brewster [1998] 1 Cr App R (S) 181, at p. 184.

145 The term coined by Tony Bottoms (1995). 146 See ch. 1.5 above.
147 Sentencing Guidelines Council, Overarching Principles: Seriousness (2004), Part E.
148 Cf. ch. 13 below on the three tracks of sentencing policy.
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3.4.3 Managerialism and the policy of controlling public expenditure

Governments always have an eye to public expenditure, and this may be one reason
why this government is so enthusiastic about the ‘what works’ approach – testing
specific and targeted methods of dealing with offenders, especially in the commu-
nity, so as to reduce reoffending.149 It is notable, for example, that the Sentencing
Guidelines Council is required to have regard, when framing sentencing guide-
lines, to ‘the cost of different sentences and their relative effectiveness in preventing
reoffending’.150 However, this criterion has yet to be applied to the high rate of
imprisonment in the UK jurisdictions. There is no evidence that the Treasury has
questioned the economic benefits of a high custody rate: if they had done so suc-
cessfully, this would reinforce the criminological arguments that prisons may be
counter-productive and that ‘more severe’ does not mean ‘more effective’. When
the present government did commission inquiries into the effectiveness of impris-
onment and other penal measures,151 it showed little interest in the consistent
findings that the present high custodial population is wasteful on so many grounds.
The political mantra of not appearing to be ‘soft on crime’ trumps even economics
in this sphere.

3.4.4 The principle of equality before the law

This is the principle that sentencing decisions should treat offenders equally, irre-
spective of their wealth, race, colour, sex, abilities, or employment or family status.
English law now makes it a statutory aggravating factor if an offence is motivated or
accompanied by hostility based on race, religion, sexual orientation or disability.152

More long-standing are the precedents stating that offenders with wealth should
not be allowed to ‘buy themselves out of prison’ by paying large fines or compen-
sation.153 This principle of equality hardly needs justification, for it is surely unjust
that people should be penalized at the sentencing stage for any of these reasons. Yet
in practice there are difficulties. As we shall see in Chapter 7, there is evidence of
discrimination according to wealth, some evidence of race and sex discrimination
in certain respects, and clear evidence of discrimination on grounds of employment
status. The last is a peculiarly difficult issue: courts often try to pass a sentence which
ensures that a person who has a job is able to keep it, although the implication is
that unemployed offenders are discriminated against, since that source of sentence
reduction is not open to them. This leads into the question, already discussed in
parts 3.3.5 and 3.3.6 of this chapter, of whether it is right to speak of ‘just’ or ‘fair’
sentences in a society riven with inequality and injustice.

149 For discussion, see above, and more generally ch. 10 below.
150 Criminal Justice Act 2003, s. 170(5)(c).
151 See Moxon (1998), and also von Hirsch et al. (1999) for the Cambridge study of deterrence,

carried out for the Home Office.
152 Criminal Justice Act 2003, ss. 145–146.
153 See Markwick (1953) 37 Cr App R 125 and other decisions discussed in ch. 7.5 below.
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3.4.5 The principle of equal impact

This principle argues that sentences should be so calculated as to impose an equal
impact on the offenders subjected to them. Or, to phrase the principle negatively,
the system should strive to avoid grossly unequal impacts on offenders with dif-
fering resources and sensitivities, because that would be unjust. The most obvious
application of the principle is to fines, which ought to be adjusted to reflect the
different means of different offenders.154 Another application may be to imprison-
ment for offenders who have some special mental or medical condition which may
make custody significantly more painful,155 although there may be an alternative
justification based on compassion rather than equality of impact of sanctions.156

Many of the questions raised by the principle of equal impact are discussed further in
Chapter 7 below, where the problems of integrating it into a system of proportionate
sentencing are examined.

3.4.6 The principle of parsimony

On the basis that all punishment is pain and ought therefore to be avoided or min-
imised where possible, Bentham argued for a principle of frugality in punishment:157

in all cases the lowest sufficient punishment should be chosen. Norval Morris devel-
oped a similar principle of parsimony,158 and this is urged in current debate by
Michael Tonry.159 What is not always clear is the level at which proponents are urg-
ing the principle. It could be regarded as a principle applicable to policy-makers – a
broader version of the principle of restraint in the use of custody, perhaps phrased
in terms of minimum intervention. This would recognize the punitive effects of the
criminal process and publicity on many offenders, and would argue for the greater
prominence of formal cautions and other diversionary measures for less serious
forms of crime. It would also support the approach of reserving community penal-
ties for cases that are too serious for a fine or conditional discharge, an approach
implicit in the Criminal Justice Act 2003. A more thoroughgoing ‘decremental
strategy’ would involve a progressive reduction in penalty levels over time.160

Alternatively, or even additionally, the principle of parsimony could be regarded
as a principle for the sentencer in individual cases. The question is how far this
should be taken, if the court has two cases before it – both offences of stealing, one
by a person of lowly status (e.g. from a ‘criminal’ family or neighbourhood), the
other by a citizen whose background leads the court to believe it unlikely that he will
ever offend again. If the court gives a lesser punishment to the second one, it may
be following the principle of parsimony, but would this be fair? It would certainly
breach the principle of equality before the law (above). The same would apply if the
court gave a lesser punishment to an employed offender than to an unemployed

154 See ch. 7.5 below for discussion. 155 See Ashworth and Player (1998).
156 Cf. von Hirsch and Ashworth (2005), Appendix C. 157 Bentham (1789), ch. xv, para. 11.
158 Morris (1974). 159 See e.g. Tonry (1994).
160 See Braithwaite and Pettit (1990), and von Hirsch (1993), ch. 5.
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offender, on the basis that it would be unfortunate if the former were to lose a job,
bringing hardship to the family and so on. It is argued in Chapter 7 below that,
while the principle of parsimony ought to be pursued at the general or legislative
level, the principle of equality before the law should prevail in individual sentencing
decisions. But Morris and Tonry decry this as producing ‘equality of misery’, and
advocate the principle of parsimony in individual sentencing decisions too.161

3.5 Sentencing rationales and English criminal justice

Whatever the philosophical and empirical objections to some rationales for punish-
ment, there remains some support for each rationale, at least as applied to certain
categories of case. This sometimes leads to the suggestion that some form of ‘hybrid’
approach should be devised, finding room for more than one rationale. If this is
to be done, then (as the Council of Europe recommended)162 consistency will only
be possible if a primary rationale is declared, and the limited circumstances under
which that rationale can be displaced are made clear. This approach is evident in the
Swedish sentencing statute, which adopts desert as the primary rationale but makes
provision for other rationales in defined spheres (such as general deterrence in the
sentencing of drunk drivers).163 The English Criminal Justice Act 1991 was intended
to embody a similar approach, with desert as the primary rationale of sentencing,
subject to incapacitation in a limited class of cases. However, a major difficulty was
that the 1991 Act was not drafted in such a way as to make its scheme clear. Nowhere
was desert or proportionality proclaimed as the primary rationale, and this both
led to considerable misunderstanding and left room for spoiling tactics by those
charged with interpreting and applying the Act.

The judiciary was never in favour of the 1991 Act and, after some of its provisions
had been altered by the Criminal Justice Act 1993, the main parts of the legislation
were rarely referred to in the Court of Appeal in the late 1990s. Instead, the preoc-
cupation lay in opposing the then government’s support for mandatory minimum
sentences. When those sentences were introduced by the Crime (Sentences) Act
1997, albeit in a slightly attenuated form, the scheme of the 1991 Act was no longer
part of judicial consciousness about sentencing – if indeed it ever was. But it still
remained the law, and the government sought to pave the way for its removal by
setting up the Review of the Sentencing Framework, England and Wales, chaired
by a former senior civil servant at the Home Office, John Halliday. His brief from
the Home Office suggested that the 1991 Act had become an impediment to proper
sentencing – although it appeared to be exerting little practical effect at all – and
urged him towards a sentencing approach that would place a greater priority on
reducing reoffending and on punishing those who fail to respond to measures taken
to reduce reoffending. In the event, Halliday reviewed the evidence on deterrence

161 Morris and Tonry (1990), discussed in ch. 7.7 below.
162 Council of Europe (1993), quoted in the text at n. 23 above.
163 Von Hirsch and Jareborg (1989).
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and on incapacitation and concluded that there was too little evidence to say that
either strategy had sufficient prospect of leading to crime reduction. He therefore
advocated a modified form of proportionality rationale – that sentences should be
proportionate to the seriousness of the offence and the seriousness of the criminal
record.164 This enabled him to address the government’s concern about persistent
offenders, while insisting that proportionality should remain the primary rationale.

The government broadly accepted Halliday’s recommendation on persistent
offenders (discussed further in Chapter 6.3.1 below), but still seemed confused
about the proper place of proportionality. In its White Paper Justice for All it pro-
claimed that it would ‘set out in legislation the purposes of sentencing’ and require
sentencers to consider them and to achieve ‘the right balance’ between them.165

Halliday had not recommended this, and indeed had pointed out the shortcomings
of the evidence on which policies of deterrence and public protection were based.
Thus it is not just that the five purposes of sentencing conflict, but also that at least
two of them (deterrence and incapacitation) were said by Halliday to have insuffi-
cient evidential foundations. Given this confusion, one wonders what instructions
were given to parliamentary counsel at the time of drafting what was to become the
Criminal Justice Act 2003. The result is ambiguous. On the one hand is the vacuous
and incoherent s. 142, setting out five (conflicting) purposes of sentencing to which
the court must have regard, as discussed in part 3.1 above. On the other hand,
we find s. 143(1) on the meaning of the proportionality principle, which has now
been adopted as the central principle for sentencing in the Sentencing Guidelines
Council’s first guidelines;166 and we also find three key provisions of the 2003 Act
that use proportionality as their touchstone – s. 148(1) stating that a community
sentence should not be imposed unless the offence is serious enough to warrant such
a sentence, s. 152(2) stating that a custodial sentence should not be imposed unless
the offence is too serious for a community sentence or fine, and s. 153(2) stating
that the custodial sentence should be ‘for the shortest term . . . commensurate with
the seriousness of the offence’.

This ambiguity makes it difficult to predict how, if at all, the 2003 Act will
affect the approach to sentencing. The three words, ‘if at all’, are interposed because
much depends on whether counsel base their arguments on the precise words
of ss. 143(1), 147(1), 152(2) and 153(2), and how the Court of Appeal responds
to such arguments. Unfortunately, the history of similar statutory provisions in
the 1991 Act does not give grounds for optimism. Within two months of that
Act’s implementation, the Court of Appeal, led by the then Lord Chief Justice,
handed down its judgment in Cunningham (1993).167 The offender had been sen-
tenced to four years’ imprisonment for robbery, and in sentencing him the judge
had said that ‘others who might be tempted to follow your example must realize
that a long deterrent sentence will follow’. Counsel submitted that deterrence was

164 Halliday (2001), para. 2.8. 165 Home Office (2002), paras. 5.8–5.9.
166 SGC, Overarching Principles: Seriousness (2004), discussed in part 3.1 above.
167 (1993) 14 Cr App R (S) 444.
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no longer a legitimate consideration in sentencing under the 1991 Act. The 1990
White Paper came close to declaring this: it did not actually do so, but it is clear
that disproportionate sentences based on general deterrence would rarely, if ever,
be justified.168 If that was read in conjunction with the wording of the relevant
provision – the sentence ‘shall be for such term . . . as is commensurate with the
seriousness of the offence’ – one would have thought that the answer was clear. Lord
Taylor CJ thought otherwise. The judges, long accustomed to citing deterrence as
a reason for sentences, were unwilling to give this up in the face of a mere statute.
Lord Taylor therefore interpreted s. 2(2)(a) of the 1991 Act as follows:

The purposes of a custodial sentence must primarily be to punish and to deter. Accord-

ingly, the phrase ‘commensurate with the seriousness of the offence’ must mean com-

mensurate with the punishment and deterrence which the seriousness of the offence

requires.169

This flagrant misreading of the statute opened the way for the judges to continue
largely with ‘business as usual’, the different sentence lengths for crimes reflecting not
the relative seriousness of those offences, but rather an ad hoc mixture of deterrent
and proportionality considerations. The only exception recognized by Lord Taylor
was that the provision did prohibit a judge from lengthening a sentence in order to
make an example of a particular offender. The upshot was that deterrence remained
a relevant factor in setting general sentence levels, but it did not justify a judge in
going above those levels in particular cases in the hope of enhancing the general
deterrent effect.

Even a cursory glance at recent appellate judgments shows how frequently deter-
rence has continued to be cited as the rationale for a particular sentence.170 Is
Lord Taylor’s construction of the phrase ‘commensurate with the seriousness of
the offence’ in the 1991 Act to be carried over to the same phrase in s. 153(2) of
the 2003 Act? Or will an abrupt change of direction be apparent in the months
after the implementation of this part of the 2003 Act? The Sentencing Guidelines
Council has expressed its preference for proportionality as the primary rationale
for sentencing, but how will its guideline fare against the ingrained habits of the
judiciary at all levels? This cannot be dismissed as a minor matter, given the fre-
quency with which judges and the Court of Appeal support sentences by reference
to general deterrence.171 Moreover, it is not a point on which senior judges have
been consistent. It will be recalled that Lord Taylor, who gave the pro-deterrence

168 Home Office (1990), para. 2.8; quotation in the text at n. 42 above.
169 (1993) 14 Cr App R (S) 444 at p. 447.
170 For four recent examples, from many, see Lord Woolf’s judgment in the ‘mobile phones’ case

of Attorney General’s References Nos. 4 and 7 of 2002, and Q [2002] 2 Cr App R (S) 345; Jarrett
[2003] 1 Cr App R (S) at p. 159; Attorney General’s Reference [2003] 2 Cr App R (S) 55, at [8];
and Omari [2004] 2 Cr App R (S) 514.

171 It could be argued, however, that references to deterrence are simply the expression of aspirations,
and do not imply that the court has passed a sentence above that which would be proportionate
to the offence. That would have to be tested by research.
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judgment in Cunningham, was a vociferous opponent of the then Home Secretary’s
assumption that the minimum sentences in the 1997 Act would act as deterrents.
Lord Taylor argued that fear of detection is far more important than fear of the
punishment in most cases, and that the evidence was that the government’s strategy
‘will not work’.172 Is there any reason to suppose that the evidence would be more
promising in respect of the deterrent sentences imposed by the judiciary?

Since the argument here is that the judiciary has long been attached to the idea
of deterrent sentencing, it is apposite to raise questions about a related judicial
favourite – the prevalence of the offence. Lord Taylor also discussed the idea of
prevalence in his judgment in Cunningham, but here his approach was more cir-
cumspect. He did not support prevalence as a reason for increasing a sentence, except
in situations where the prevalence of a type of offence creates fear in the commu-
nity.173 Over the years there has been evidence of courts regarding the prevalence of
an offence as a general reason for increasing sentence levels for it, but that is open to
at least two major objections – there is often no firm evidence of prevalence, and if
prevalence really were a key factor in sentencing, this would have the absurd conse-
quence that theft from shops (and even illegal parking) would be projected sharply
up the tariff.174 The Sentencing Guidelines Council has sought to lay down guidance
on the use of the concept of prevalence to increase a sentence. In general, it states
that sentences should not be increased on account of beliefs about the prevalence
of a particular type of offence. But in ‘exceptional local circumstances’, and where
there is ‘supporting evidence from an external source’ about the offence’s preva-
lence, a court may impose a higher sentence than is proportionate to the seriousness
of the offence. However, this would be ‘exceptional’, and ‘sentencers must sentence
within the sentencing guidelines once the prevalence has been addressed’.175 This is
a strong and restrictive guideline. Its effectiveness will depend on the success of the
guidelines in overcoming a judicial culture that includes long-standing attachment
to the importance of prevalence.

172 Taylor (1996), quoted more fully in ch. 2.1 above.
173 (1993) 14 Cr App R (S) 444, at p. 448.
174 A fine judgment by Lloyd LJ in the Court of Appeal in Masagh (1990) 12 Cr App R (S) 568 spelt

out these objections very clearly, but sadly it appears not to have lessened judicial references to
the concept.

175 SGC, Overarching Principles: Seriousness (2004), paras. 1.38–1.39.



CHAPTER 4

Elements of proportionality

This chapter explores the practical application of the proportionality principle in
English sentencing. After examining the relevant provisions of the Criminal Justice
Act 2003, we begin an exploration of the concept of proportionality in practice
and in theory. Part 2 considers people’s opinions about the relative seriousness
of different offences, and part 3 discusses a possible theoretical framework for
determining questions of offence-seriousness. Part 4 relates this framework to a
selection of English offences, taking account of Court of Appeal decisions and of
past sentencing practice. In part 5 we consider the variations in culpability, and part 6
draws in some perspectives on proportionality from European Community law and
from European human rights law. Part 7 presents some provisional conclusions on
the elements of proportionality.

4.1 The proportionality principle

In 1990 the Home Office left no doubt that the intention behind the reforms which
became the Criminal Justice Act 1991 was to introduce ‘a new legislative framework
for sentencing, based on the seriousness of the offence or just deserts’.1 Arguing that
both rehabilitation and deterrence have drawbacks as purposes of sentencing, the
White Paper asserted that

If the punishment is just, and in proportion to the seriousness of the offence, then the

victim, the victim’s family and friends, and the public will be satisfied that the law has

been upheld and there will be no desire for further retaliation or private revenge.2

As noted in Chapter 3.5 above, the 1991 Act failed to convey this message clearly,
and led to some confusion. In the Criminal Justice Act 2003 the sources of confusion
are much more plain to see, because, as noted in the previous chapter, s. 142 sets
out five conflicting purposes of sentencing to which courts ‘must have regard’.

However, other provisions of the 2003 Act appear to insist on proportionality of
sentence to the seriousness of the offence. Thus s. 143(1) states that ‘in considering
the seriousness of any offence, the court must consider the offender’s culpability in

1 Home Office (1990), para. 2.3. 2 Home Office (1990), para. 2.4.
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committing the offence and any harm which the offence caused, was intended to
cause or might forseeably have caused’. That leads on to the question of when, under
the 2003 Act, seriousness is a relevant matter. The answer is that it is relevant to three
vital threshold decisions. First, s. 148(1) states that a community sentence must not
be passed unless the offence ‘was serious enough to warrant such a sentence’. Second,
s. 152(2) states that a court must not pass a custodial sentence unless the offence
‘was so serious that neither a fine alone nor a community sentence can be justified
for the offence’. This formulation requires a court to relate its assessment of the
seriousness of the offence to the possible penalty of a fine or community sentence.
And third, s. 153(2) states that, when a court does impose custody, the sentence
‘must be for the shortest term that in the opinion of the court is commensurate
with the seriousness of the offence’.

In part 5 of the previous chapter, we discussed the probable interpretation and
impact of all these provisions. The general principles set out by the Sentencing
Guidelines Council confirm that the proportionality principle is expected to play
a major role in sentencing under the 2003 Act.3 The question for the remainder
of this chapter is how it should be decided which offences are more serious and
which are less serious than others. How can a scale of ordinal proportionality be
constructed? Some US systems have approached this by constructing sentencing
‘grids’, which classify offences into various groups and then assign guideline sen-
tences to them, leaving the courts with more or less discretion.4 In Finland, Article 6
of the Penal Code provides simply that ‘punishment shall be measured so that it
is in just proportion to the damage and danger caused by the offence and to the
guilt of the offender manifested in the offence’.5 Chapter 29 of the Swedish Criminal
Code, introduced in 1989, provides that sentences should be based on the penal
value of the offence: ‘The penal value is determined with special regard to the harm,
offence or risk which the conduct involved, what the accused realized or should
have realized about it, and the intentions and motives of the accused.’6

Apart from s. 143(1), mentioned above, the 2003 Act in England and Wales con-
tains no elaboration of the term ‘seriousness of the offence’. One possible problem
is the structure of the criminal law. Some English offences are relatively narrow in
the conduct they specify (e.g. murder and rape, although it is possible to distin-
guish degrees of each offence). Many other offences cover broad areas of conduct
without legal differentiation: robbery can involve anything from a push to snatch a
purse to an armed hold-up of a bank, and the offence of theft has no subdivisions
at all according to the value of the property or the circumstances of the offender.
It follows from this that consideration of offence-seriousness sometimes becomes
difficult to separate from a consideration of aggravating and mitigating factors.
However, we shall devote Chapter 5 to the latter issue, and focus as far as possible
on offence-seriousness itself here. The first task is to discover whether there are any

3 SGC, Overarching Principles: Seriousness (2004). 4 See Tonry (1996), chs. 2 and 3.
5 Lappi-Seppala (2001). 6 Jareborg (1995).
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shared opinions on the relative seriousness of offence. The next task is to examine
the problem from the point of view of a theory which can be put into practice.

4.2 Opinions about offence-seriousness

Opinion surveys have been conducted several times in different countries in
attempts to ascertain public views on the relative seriousness of offences. It is not
proposed to discuss all of them here, even though some have achieved consider-
able sophistication.7 The origin of modern surveys is the scale devised by Sellin
and Wolfgang in 1964, which has been claimed to produce similar rankings when
applied to subjects with different occupations and social standing and to subjects in
different countries.8 We might focus on the results of the application of an improved
version of their methodology to 500 citizens of London by Sparks, Genn and Dodd
in the 1970s.9 The results are presented in Table 9. The authors remarked that
in general the ranking was ‘agreeably rational’ and that there was, as most other
researchers have found, ‘a broad concordance between the mean scores given by
our sample’ and the legal maxima.10

The generality of this kind of survey raises difficulties if the results are used as a
touchstone of relative gravity. These surveys are usually based on very brief descrip-
tions of different types of offence, and no steps are taken to examine the network
of assumptions and beliefs which underlie the way in which subjects approach the
task of ranking. For example, the authors lamented that the sale of marijuana to
a 15-year-old received a higher average score than rape, remarking that this might
have ‘resulted from a general ignorance among our sample as to the nature of
marijuana’.11 One might add that it may also have suggested a general ignorance
about the physical and psychological impact of rape at that time. Is it not possible
that other answers were based on other ill-founded, popular assumptions? Could
it not be said that the relatively low ranking of burglaries neglected the profound
psychological effects which many burglaries have upon their victims?

This particular survey also ignored the difference between premeditated or
planned offences and sudden or impulsive offences. There is a strong argument
for saying that these differences in culpability exert a powerful effect both on
sentencing practice and on people’s judgments of crimes. Surveys which leave out
this dimension are not only omitting a crucial element in the judgments but are also
leaving that factor roaming ‘loose’, so it might enter into the assessments of different
subjects in different ways. A survey by Leslie Sebba attempted to take account of the
culpability dimension. He found not only that people’s views of seriousness do differ
according to the mental element specified, but also that when no mental element
is specified they tend to regard the offence as intentional unless it is a ‘regulatory’

7 For a recent summary see Roberts and Stalans (1997), ch. 4.
8 Cf. Roberts and Stalans (1997) with the Introduction to Sellin and Wolfgang (1978).
9 Sparks, Genn and Dodd (1977). 10 Sparks, Genn and Dodd (1977), p. 185.

11 Sparks, Genn and Dodd (1977), p. 185.
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Table 9. Citizens’ assessments of relative seriousness of crimes

Offence ranked by seriousness Mean score

Standard

deviation

Rank of

mean score

Attack with blunt weapon causing death 10.67 0.90 1

Attack with knife causing death 10.64 1.01 2

Rape and beating, serious injuries 10.12 1.15 3

Attack with knife, serious injuries 9.52 1.51 4

Rape, no other injuries inflicted 8.98 2.03 6

Assault on police officer – serious injury 8.84 2.01 8

Attack, blunt weapon – minor injury 8.02 2.06 10

Assault on police officer – minor injury 7.79 2.32 12

Attack with fists – minor injury 6.71 2.37 18

Robbery of £25 + serious injury 8.96 1.81 7

Robbery of £25 + minor injuries 8.00 2.09 11

Robbery of £25 with no injuries 7.34 2.21 15

Burglary + assault, nothing stolen 7.53 2.17 13

Burglary + theft of £10 cash 5.42 2.60 27

Burglary + theft of £10 in property 5.35 2.49 29

Burglary – nothing taken 5.03 2.45 30

Obtaining £1,000 by fraud 7.37 2.72 14

Obtaining £100 by forged cheques 6.60 2.66 19

Embezzlement of £100 6.57 2.65 20

Theft of £100 property from car 6.49 2.47 21

Theft of £100 materials from work 6.25 2.53 22

Theft of £10 from wallet 6.10 2.61 23

Theft of £10 by employee from shop till 5.40 2.65 28

Theft of £10 property from car 4.95 2.36 31

Theft of £10 materials from work 4.91 2.55 32

Theft of goods worth £10 from shop 4.83 2.47 33

Reckless driving causing injury 8.58 2.02 9

Reckless driving £100 property damage 6.83 2.46 17

Sale of marijuana to person aged 15 9.13 2.41 5

Sale of marijuana to adult 7.08 3.45 16

Causing £50 damage to private property 6.04 2.53 24

Causing £50 damage to public property 5.47 2.51 26

Buying property known to be stolen 5.73 2.95 25

Source: Sparks, Genn and Dodd (1977), p. 184.
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offence, where they tend to assume negligence only.12 However, Sebba’s survey was
confined to the traditional legal categories of intention, recklessness and so on,
and did not go further into possible differences between planned and impulsive
crimes.13

To what extent do people from different backgrounds have different opinions?
Analysis by Ken Pease of material from the 1984 British Crime Survey, which pro-
duced results fairly similar to those of Sparks, Genn and Dodd, showed that there
were no significant differences according to the social class of the person questioned,
and that victims tended not to rate offences as more serious than non-victims. Pease
found that older people and women tended to regard all crimes as somewhat more
serious than younger people and men.14 Other international studies suggest that
people with less formal education and living in smaller communities tend to regard
all crimes as more serious.15 All of this suggests that further research is needed to
improve our knowledge of these factors.

Even then, the attitudes that are being measured may often be based on false
beliefs, for it is well established that many members of the public have imperfect
knowledge about the prevalence of crime, its effects on victims, and the level of
sentences typically imposed by the courts.16 Yet there must be explanations for
the changes that have apparently taken place in the seriousness ranking of certain
offences in recent years. Some offences have come to be regarded in a much more
serious light. One is rape: greater publicity about the effects of rape, with research
findings documenting this, have resulted in the police and the courts treating the
offence as more serious.17 Another such crime is causing death by dangerous driving:
at one time this was treated as a ‘mere’ motoring offence, but increasing realization
of the loss and devastation resulting and of the avoidability of such offences has
led to public concern (to which the courts have responded by increasing levels of
sentence).18 On the other hand, some offences have come to be regarded as less
serious. Social security frauds might fall into this category – in the early 1980s they
were often regarded as particularly serious offences warranting custodial sentences,
but attention was drawn to the low sums of money sometimes involved and to the
comparatively lenient (indeed, usually non-criminal) treatment of tax frauds, and in
1986 the Court of Appeal called for a reduction in sentence levels for social security
frauds without aggravating features, on the ground that they are non-violent, non-
sexual and non-frightening.19

4.3 Developing parameters of ordinal proportionality

These examples of changes in the perceived seriousness of certain offences con-
tain signposts to the difficulties ahead. The seriousness of rape may stem from the

12 Sebba (1980); see also Roberts and Stalans (1997), pp. 61–2.
13 See below, part 4.5. 14 Pease (1988). 15 Roberts and Stalans (1997), pp. 67–8.
16 Hough and Roberts (1998), ch. 2. 17 See part 4.4.7 below. 18 See part 4.4.4 below.
19 Stewart (1987) 9 Cr App R (S) 135; cf. the research by Cook (1989).
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psychological as much as from the physical impact of the offence, and a scale of pro-
portionality must take account of that. The same may be said of burglary, ostensibly
an offence against property but which may have severe emotional effects. Causing
death by dangerous driving is a homicide offence and therefore quite high on any
scale. It is an offence of lesser culpability than murder or some forms of manslaugh-
ter, but how much should its seriousness be discounted from those crimes? There
must be some way of comparing such offences with deliberate woundings and other
non-fatal harms. Insider trading has no individual victim: it is a violation of the
principles of the financial markets which may bring great profit to the offender
without significant loss to any one individual (although perhaps loss of confidence
in the market generally). Should the scale take account of profit gained, as an alter-
native to loss caused? Could the two be incorporated into a single scale? The same
applies to social security frauds: it is more a question of gaining unfair financial
advantage than causing specific losses.

The foremost modern attempt to establish some parameters for ordinal propor-
tionality is that of Andrew von Hirsch and Nils Jareborg (1991).20 Their approach,
which deals only with crimes against individual victims, is to determine the effect
of the typical case of particular crimes on the living standard of victims. The first
question to be asked is what interests are violated or threatened by the standard case
of the crime, and they identify four generic interests:

(i) physical integrity: health, safety and the avoidance of physical pain;

(ii) material support and amenity: includes nutrition, shelter and other basic amenities;

(iii) freedom from humiliation or degrading treatment; and

(iv) privacy and autonomy.

Additions could be made to this list, but their concern is to focus on paradigm
cases of crimes with individual victims. They take the standard case in order to
enhance the simplicity of the basic framework and in the knowledge that any non-
standard features of the particular case can be taken into account when determining
the offender’s culpability and its effect on seriousness (did he know that the victim
was elderly?), and when quantifying any compensation payable to the victim.

Once the nature of the interest(s) violated has been settled, the second step is
to assess the effect of violating those interests on the living standards of the typical
victim. These effects are banded into four levels:

(i) subsistence: survival with maintenance of elementary human functions – no satis-

factions presupposed at this level;

(ii) minimal well-being: maintenance of a minimal level of comfort and dignity;

(iii) adequate well-being: maintenance of an ‘adequate’ level of comfort and dignity; and

(iv) significant enhancement: significant enhancement in quality of life above the merely

adequate level.

20 For a recently revised version see von Hirsch. and Ashworth (2005), Appendix A.
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The differences between the four levels are couched in fairly general terms, such as
‘adequate’ and ‘significant’, but this is inevitable if the search is for general principles.
The scale is to be applied to the offence and the harm which it penalizes, and one of
its advantages should be to cut through the conventions which result in ‘traditional’
crimes such as wounding being regarded as naturally more serious than ‘modern’
crimes such as dangerous driving or the maintenance of unsafe working conditions.
The scale does not itself yield an index of ordinal proportionality, but deals with
one crucial step in that direction.

Thus the violation of a protected interest is one key component of offence-
seriousness, often expressed as harm or harmfulness but also including the concept
of a wrong, since it is not merely the physical or psychological consequences but also
the nature of the wrong done to a victim that is relevant in assessing seriousness.21

A further step is to integrate into the calculation a judgment of culpability, which
in some instances may have a considerable effect on the ultimate ranking of an
offence. For example, manslaughter is usually thought to be a serious offence, and
the harm involved is death, which ranks as a level (i) interest. But if the culpability
involved is no more than the culpability for an ordinary assault (which is sufficient
in English law), one might expect that form of manslaughter to appear much lower
down the scale than most other homicides. In terms of culpability, therefore, one
question is the degree of purpose and awareness which the offender had – usually
interpreted in English law as intention, knowledge, recklessness or mere negligence –
and another question is the magnitude of the harm or wrong to which that mental
element related. If the offender intended an assault but caused a death, one should
not treat it as an intentional causing of death.

A further component, in addition to culpability, is the remoteness of the offence
from the occurrence of the harm. The law contains several offences which do not
require the actual infliction of the harm concerned, such as offences of attempt (e.g.
attempted robbery, attempted rape), offences of endangerment and risk-creation
(e.g. dangerous driving, drunk driving, unsafe working conditions), and protective
or preparatory offences (e.g. possession of an offensive weapon or of equipment for
counterfeiting). A scale of offence-seriousness should discount the level of particular
offences according to their remoteness from the resulting harm, but the extent of that
discounting is likely to be a matter of controversy. There are some who attribute great
significance to the occurrence of the harm, and who would correspondingly make
a considerable reduction in the level of seriousness if the crime consisted merely of
an abortive attempt, or an unrealized risk, or possession without offensive use. On
the other hand, there are those who would judge the offender primarily on what he
or she believed would or might happen, and would make only a small distinction
according to whether the harm actually resulted or not.22

21 For an elaboration of this distinction in the context of rape, see Gardner and Shute (2000).
22 For discussion and further references see Ashworth (2003a), pp. 158–61.
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The discussion so far has identified four main stages in the process of assessing
offence-seriousness, following the von Hirsch-Jareborg principles. At the first stage
it is a question of determining the interests violated. At the second stage there
is a preliminary quantification of the effect of a typical case on a victim’s living
standards. At the third stage account is taken of the culpability of the offender. And
at the fourth stage there may be a reduction in the level of seriousness to reflect the
remoteness of the actual harm. The authors themselves demonstrate the application
of their principles to a range of crimes, and show how effect might be given to the
four stages by devising a harm scale. Once the second stage has been reached, there is
a need to transfer those quantifications of effect on living standards on to some kind
of harm scale. The authors recognize that this could be a more or less elaborate scale.
It might, for example, be a 100-point numerical scale, but they reject this as evincing
a ‘misleading sense of precision’23 and prefer a scale with five broad bands, each of
them containing room for further differentiations of degree. Thus, the causing of a
serious injury might be valued at level (ii) in terms of its effect on a typical victim’s
living standard, since it leaves the victim only with a minimal level of comfort and
dignity; this might correspond to level (ii) on the harm scale, but it might then be
reduced because the offender was merely reckless, or because the offence was merely
an attempt.

Let us take stock of the argument so far. The previous paragraph has represented
the von Hirsch-Jareborg principles in terms of four stages in gauging the seriousness
of harms. One criticism might be that the parameters are vague and indefinitely
expressed, with the result that they will allow room for inconsistencies in outcome
between different people using the same scale. This should be conceded, but is
it truly a criticism? Does it not presuppose that it is possible to devise a scale
which has great numerical precision, and yet which is sufficiently sensitive to the
different combinations of facts? Surely the best that can be hoped for is a uniform
approach which establishes a common methodology for determining these awkward
questions. Another criticism might be that the principles are far too complex to be
of practical use. This should not be conceded, for much of the authors’ enterprise
has been to formalize the intellectual processes which sometimes take place, albeit
impressionistically and even inconsistently, in the minds of those who have to decide
these questions. In the English system, these are primarily questions for legislators
when setting the maximum penalty for a new offence. When judges have to pass
sentence for a new or unusual crime, they may also tend to follow some such course
of reasoning. The alternative method is to reason by analogy, but the analogies are
not always available and in any event presuppose a framework of this general type.

A more searching question is whether the authors’ self-imposed restriction to
crimes with individual victims does not impair the utility of their scheme. It is
understandable that they should wish to construct some principles on firm ground
before moving to the more intractable areas, but in the context of a pressing need

23 Von Hirsch. and Jareborg (1991), p. 28.
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to develop parameters of proportionality for English sentencing some additions
and adaptations must be made. For example, the crime of theft covers a wide range
of different situations, some involving individual victims and some not. Of those
which do involve individual victims, some contain elements which have a wider
significance. An example might be a theft in breach of trust, in which a solicitor
misappropriates a client’s funds. It is not just the effect on the typical victim’s
standard of living which determines the seriousness of the offence, but also the
breach of trust by a solicitor on whom citizens tend to rely. This may be seen as a
‘public’ element in a crime with an individual victim. Nor can this be convincingly
put aside as an aggravating feature rather than an integral feature of the crime, for it
is questionable whether there is any such clear dividing line. Different legal systems
incorporate different elements into the definitions of their crimes.

Moreover, many thefts are takings from companies. It would not seem fruitful to
explore the ‘living standards’ of companies, because the effect of one particular theft
on a corporate economy may not be large. The controversial question is whether
the negligible effect on the victim makes the crime less serious, or whether it would
not be better to focus on the gain to the offender. There is, perhaps, an argument for
saying that, in general, it is slightly less serious to steal from a company than from
an individual, because the offence is likely to have less of an impact on the victim,
possibly because the company may be said to have facilitated the offence through
its method of trading. (Clearly there are exceptions, in the shape of individual
millionaires and of small businesses with few reserves, but we are concerned with the
typical case.) Is there any reason why a person who steals £10,000 from the company
which employs him should be judged by the effect of that theft on the typical
company, without any comparison of the seriousness of appropriating £10,000
from a non-corporate source? Surely it is at least relevant that the offender is £10,000
richer, whereas the person who steals smaller amounts from individual victims has
gained far less. This chain of reasoning suggests that, at the second stage of the von
Hirsch-Jareborg principles, it would be proper to introduce the notion of ‘benefit to
the living standard of the typical offender’ as an alternative to the impact on the living
standard of the typical victim. The receipt of £10,000 would significantly enhance
the living standards of most people, and this suggests that an offence involving such
a gain should be placed high in the fourth category – perhaps at level (iv) or (iii) of
the seriousness scale, before culpability and mitigation are taken into account.

This modification might also have some utility for thefts of public property. There
is no sense in exploring the living standard of the state: it is far more appropriate
to consider the gain to the offender, in terms of the benefit to the typical person
of receiving that amount. However, whereas most offences against companies are
economic crimes which can be expressed in terms of gain to the offender, some
offences against the state have no economic element at all. Perjury is regarded as
an offence against the administration of justice (although it can have consequences
for the liberty of an individual victim in some cases). Is there any way of integrating
offences such as perjury into the four generic interests described by von Hirsch
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and Jareborg? They do not claim that their list is complete, and it is confined to
crimes with individual victims. It is difficult to imagine how one could add a single
generic interest to take care of all offences against the state, since they range from
espionage down to failures to complete returns for statistical and other purposes.
Treason and espionage might threaten the very foundations of the state, and might
therefore be placed close to murder at the top of any scale, but it is less easy to see
how perjury could be accommodated other than by introducing a generic interest
to cater explicitly for offences against the administration of justice. That merely
postpones the problem to the next stage – how can it be incorporated into a living
standard scale? Neither loss nor gain applies in most such cases.

How might a modified version of the von Hirsch-Jareborg scheme be presented?
It could be characterized as a decision sequence along the following lines, and
applicable to any conduct prohibited by the criminal law:

(i) four or more harm dimensions: physical integrity; material support and amenity;

freedom from humiliation; privacy/autonomy; integrity of the administration of

justice;

(ii) living standard impact or benefit in the typical case: subsistence; minimal well-being;

adequate well-being; enhanced well-being;

(iii) map on to a seriousness scale of, for example, five levels;

(iv) culpability: planned, impulsive, knowing, reckless, negligent and so on; adjust level

on seriousness scale accordingly;

(v) remoteness: completed, attempted, risked, preliminary or preventive offence; degree

of involvement or participation in the offence; adjust level on seriousness scale

accordingly;

(vi) aggravation and mitigation: assess the various factors, and adjust the level on seri-

ousness scale accordingly; and

(vii) transfer from seriousness scale to commensurate sentence.

Little has been said about the final step in this sequence, and yet we have seen that
several threshold decisions under the 2003 Act require this. The discussion thus far
has concentrated on issues of relative seriousness as between offences (ordinal pro-
portionality). How can the sentence be commensurate with the relative seriousness
of the offence?

It is tempting to answer that it cannot.24 The seriousness of offences forms one
scale, and the severity of punishments another. There is no natural or inevitable rela-
tionship between them: the relationship can only be conventional and symbolic.25

If there is a shared desire to alter the conventions, a change can be brought about:
Dutch judges and prosecutors lowered their sentencing levels in the early 1950s,26

24 Walker (1991), ch. 12.
25 Lacey (1988), pp. 20–1; cf. her later acceptance that ‘proportionality to socially acknowledged

gravity could serve a useful function in underlining community values’, even if other functions
would also be important (p. 194).

26 Downes (1988).
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and English juvenile courts did so in the 1980s,27 whereas English courts in the 1990s
raised their sentencing levels.28 Despite this conventional or symbolic element, it
can be argued that certain punishments would be excessive for certain crimes. If, for
example, three years’ imprisonment were the norm for theft from a shop, one could
argue that this is not commensurate. The foundations for the argument would have
to be located in loose notions of equivalence which are unspecific in their central
zones but which contain outer limits. It is not a lex talionis, which assumes a ‘natural’
equivalence between crime and punishment, but a looser formula which excludes
punishments which impose far greater hardships on the offender than does the
crime on victims and society in general. Thus, one might argue that because a par-
ticular shop theft causes only minor loss to the shop and only a minor gain to the
offender, it cannot possibly justify the loss of a person’s liberty for as long as three
years. Into that argument must go some propositions about the use of custody, such
as the policy of restraint (stated in Chapter 3.3.2 above). By this means it might be
possible to argue that there is such a thing as utter disproportionality, even if there
is no such thing as absolute proportionality.

Within those outer limits, however, conventional modes of thought have tended
to play a major part, together with the influence of the media and of politicians.
Lord Bingham CJ acknowledged this strong political element:

From 1987 to 1992 the use of custody generally declined, probably in response to

legislation, ministerial speeches and the White Paper on ‘Crime, Justice and Protecting

the Public’. Since 1993 the use of custody has increased very sharply, in response (it

would seem likely) to certain highly publicized crimes, legislation, ministerial speeches

and intense media pressure.29

Detailed analysis of the issues of lengths of custody or degrees of restriction on
liberty in the community will be left over to Chapters 9 and 10, where the specific
policies bearing on them will be discussed. But there remain difficult questions
about the numerical representation of differentials between offences and about the
calibration of the punishment scale.

Catherine Fitzmaurice and Ken Pease (1986) have raised various questions about
this neglected aspect of sentencing. If it is decided that one offence is twice as serious
as another, does it follow that it should attract double the penalty? Hypothetical
exercises conducted with three judges suggested that there may be differences in the
way in which incremental seriousness is reflected, with some judges having a steep
and others a shallow slope.30 There is no absolute reason why twice the seriousness
should lead to double the sentence, especially when the experienced severity of
a sentence might itself increase more steeply as months and years are added on.
Thus, criminological knowledge about the typical impact of sentences might be
relevant to devising both a sentence severity scale and a ratio of commensurability.

27 See ch. 12.7 below. 28 As seen in ch. 1.3 above.
29 Brewster [1998] 1 Cr App R (S) 181, at p. 184. 30 Fitzmaurice and Pease (1986), p. 87.
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On the other hand, one might promote a scale which shows a degree of tolerance of
minor crimes and a marked abhorrence of very serious crimes: the reasoning here
would be that a typical rape is not twice as serious as the typical house burglary,
but four times as serious. This would produce a ratio of commensurability which
might be represented by a stepped upward curve: many minor crimes would receive
minor penalties; in the middle range of crimes the increases in sentence severity
are normal; but, for the most serious crimes, sentence severity increases steeply.
This approximates to the twin-track or bifurcated policy, often associated with
treating serious and violent crime severely while lowering the scale of response to
most property crime. Whether this is truly an aspect of proportionality or rather a
pragmatic compromise to appease the media by scapegoating certain offenders is a
matter for debate.

This leads us to the calibration of the scale of punishment severity. How should the
differentials between offences of varying seriousness be marked? It is well known that
in nineteenth-century England the tendency had been to pass custodial sentences of
the lengths previously used as periods of transportation. Parliament tended to create
maximum penalties by using the ‘seven times table’ – indeed, many offences still
have maxima of 7 or 14 years – and the courts followed.31 No less a figure than the
‘supreme commander of the Victorian prison system’, Sir Edmund du Cane, a man
‘identified with stern discipline, rigidity . . . and faith in the deterrent force of penal
discipline’,32 questioned whether these old conventions were not resulting in the
infliction of unnecessary suffering. A further challenge came from the scientist Sir
Francis Galton in 1895, in an article which showed how shorter sentences tended to
cluster round three, six, nine and twelve months, and how longer sentences tended
to be rounded into years, with even larger gaps in the upper echelons. Galton argued
that ‘runs of figures like these testify to some powerful cause of disturbance which
interferes with the orderly distribution of punishment in conformity with penal
deserts’.33 Those remarks are no less apposite today. The courts have ‘preferred
numbers’, and there is no reason of principle why a completely different mode of
calibration could not be chosen. When a court wishes to make a ‘just noticeable
difference’ from a six-month sentence, the tendency is to give nine months – not
seven or eight. When it wishes to signal a ‘just noticeable difference’ from a sentence
of eight years’ imprisonment, it may go to ten years instead of nine. These are
preferred numbers, and their use ‘probably protects sentencers from thinking about
what a sentence means in practice’.34

Could a wholly different set of conventions be selected? It has been argued for
a long time that one approach would be to express all terms of custody under one
year in weeks, and those above one year in months. Sentencers could be urged
to use decimal rather than duodecimal scales. And, more especially, courts could

31 See Thomas (1978) and Advisory Council on the Penal System (1978), paras. 36–66 and
Appendix K.

32 The quotations are taken from Radzinowicz and Hood (1986), p. 747.
33 See Fitzmaurice and Pease (1986), pp. 103–4. 34 Fitzmaurice and Pease (1986), p. 113.
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be urged to make fuller use of intermediate points. One way of achieving this is
to demonstrate the difference between adding one month and three months to a
six-month sentence: that difference would (with conditional release) amount to
some 30 days and nights longer incarcerated. Could not the relativity which the
court wishes to mark be achieved by a further 15 or 20 days and nights? A step
in this direction has been taken by the 2003 Act: s. 181 states that the term of
a prison sentence of less than 12 months ‘must be expressed in weeks’, and the
whole of its configuration is calculated by reference to weeks.35 Does this amount
to belated statutory recognition that numbers have consequences, and conventions
can produce extra pain, as du Cane and Galton showed a hundred years ago? Perhaps
this can be heralded as a step towards restraint in the use of custody, a principle
that behoves us to re-examine conventional elements in sentencing rather than to
assume that the espousal of proportionality cloaks them with respectability.

4.4 Offence-seriousness in practice

This examination of some of the problems of establishing a scale of ordinal propor-
tionality and relating it to sentence severity has left us with few clear prescriptions,
but it has raised many questions about current practices. The only committee of
inquiry into English sentence levels in recent years, the Advisory Council on the
Penal System (1978), concentrated on levels of imprisonment without much discus-
sion of relativities between offences. Judicial decision-making is an unlikely context
for a general discussion of the overall sentencing structure, but in Turner (1975)36

Lawton LJ did deliver some general remarks on this subject. The problem with
which the Court of Appeal had to grapple was the proper level of sentences for
serious armed robberies. Lawton LJ decided that this could only be approached by
considering the normal sentence for murder, and then relating sentences for other
serious crimes to it. So he began with the rough calculation that a case of murder
without mitigating circumstances would probably result in the offender serving
15 years in prison. This represented a determinate prison sentence of 221/2 years,
less the one-third remission which was deducted at that time. Since ‘it is not in
the public interest that even for grave crimes, sentences should be passed which do
not correlate sensibly and fairly’ with the sentence for murder, it followed that the
sentences for other crimes of high seriousness should be ranged beneath 22 years.
Lawton LJ went on to describe a group of ‘wholly abnormal’ crimes, including
‘bomb outrages, acts of political terrorism and possibly in future acts of political
kidnapping’, which should be placed on the next rung of the ladder, beneath the
notional sentence for murder. No figure was set, but other decisions suggest that
the range from 20 to 22 years was thought appropriate.37 Beneath this group there

35 For detailed discussion see ch. 9.4.4 below. 36 (1975) 61 Cr App R 67, at pp. 89–91.
37 E.g. Termine (1977) 64 Cr App R 299, where a sentence of 21 years was upheld for a siege with

guns in which hostages were taken and political demands made.
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are crimes which are ‘very grave and all too frequent’, such as armed robberies of
banks. For these the starting point was held to be 15 years, going up to 18 years for
two such robberies.

More will be said about robbery sentences below. The merit of Sir Frederick
Lawton’s judgment is that it stands as a rare judicial attempt to reflect on the logic
of the sentencing structure. Even though there have been major changes to the
sentencing structure since 1975 – notably, remission on prison sentences has been
abolished, and the effective period of detention of many murderers has lengthened –
there has been no fundamental rethinking of the Turner approach. On a few occa-
sions sentences longer than 22 years have been upheld for non-homicide offences,
but it is possible to reconcile them with the Turner logic. For example, in Al-Banna
(1984)38 sentences of 30 and 35 years were upheld on men who had attempted to
assassinate the Israeli ambassador to the United Kingdom, wounding him severely
in the process. The appeal was argued on the basis that, had the attempt succeeded,
the men would only have been subject to recommendations to serve a minimum
of 20 years for murder. The Court of Appeal dismissed this argument, saying that
minimum recommendations of 30 to 35 years would have been appropriate for a
political assassination. In terms of the Turner logic, this case is treated as equivalent
to an aggravated murder, and no discount is apparently given for the fact that it
was a mere attempt rather than the completed crime. An even longer sentence was
upheld in Hindawi (1988).39 The offender had placed a bomb in a bag carried by
his pregnant girlfriend, who was about to embark on an aircraft carrying some 370
people. The bomb was timed to explode when the aircraft was in mid-flight, but
was discovered at the airport. For the offence of attempting to place on an aircraft
an explosive device likely to destroy or damage the aircraft, Hindawi was sentenced
to 45 years. Stating that ‘it is no thanks to this applicant that his plot did not succeed
in destroying 360 or 370 lives’, the Court of Appeal upheld the sentence as ‘not a
day too long’. Once again, the case appears to be treated as an attempted murder
of hundreds of people: there is no apparent discount for the fact that the offence
was merely an attempt, and the numbers involved aggravate the offence consider-
ably. More difficult to reconcile is K. (2003),40 where the Court of Appeal upheld
a sentence of 26 years for conspiracy to import heroin in a case where 44 kg of the
drug had been found in the offender’s possession. The Court accepted that 30 years
was an appropriate starting point for the ringleader of such a conspiracy. It will be
argued in part 4.4.5 below that such sentences are out of proportion to those for
murder, rape and other very serious crimes.

The remainder of this part of the chapter is devoted to an examination of the
sentence levels for selected crimes. This is a fit subject for a whole book, and therefore
all that can be achieved here is to assess the broad relativities between certain
crimes. Almost all the selected offences are regularly punished by imprisonment

38 (1984) 6 Cr App R (S) 426. 39 (1988) 10 Cr App R (S) 104.
40 [2003] 1 Cr App R (S) 22.
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in England, and much more will be said in Chapter 9 about the use of custody.
While it is important to remember that the numbers do represent years and months
of deprivation of liberty, the focus of concern here is on the relativities and their
justifications – on ordinal rather than cardinal proportionality.

4.4.1 Murder

The judgment in Turner was undoubtedly right to assign a central place to the
sentence for murder when working out the sentencing structure. Since the Murder
(Abolition of Death Penalty) Act 1969, the only sentence that a court may pass for
murder is life imprisonment. The sentence for murder is divided into two portions:
the first is now known as the minimum term (formerly, the tariff period), and is
intended to reflect the relative gravity of the particular offence. It is a term that is
served in full, and the early release provisions applicable to all determinate custodial
sentences do not apply here. Once the minimum term expires, release is determined
by considerations of public protection, and a murderer who is thought still to present
a danger may be detained for many years longer.41 Until recently the determination
of both portions of the mandatory life sentence was a matter for the Home Secretary.
He set the minimum term, having received the recommendation of the trial judge
and the Lord Chief Justice on the matter. And he set the release date, having received
the recommendation of the Parole Board.42 In 1994 the European Court of Human
Rights confirmed that this practice was compatible with Articles 5 and 6 of the
Convention,43 largely on the ground that murder is a special offence to which spe-
cial considerations should apply, but the Court then began to move away from this
approach. In 1999, in the well-known decision in V and T v. United Kingdom,44

it held that the setting of the tariff period for a juvenile convicted of murder
amounted to the fixing of a sentence and should therefore be carried out by an
‘independent and impartial tribunal’. For the Home Secretary to do this was a
breach of Article 6(1). The Court attempted to distinguish young offenders from
adults, but it was only a matter of time before this fragile distinction collapsed.
This occurred in Stafford v. United Kingdom (2002),45 which removed the Home
Secretary’s right to determine release from the second part of the mandatory life
sentence. It was not long before the English courts held, in R. (on application of
Anderson) v. Secretary of State for the Home Department (2002),46 that it was incom-
patible with Article 6 for the Home Secretary to set the minimum period in murder
cases because he is not an ‘independent and impartial tribunal’.

David Blunkett, the then Home Secretary, reacted angrily to this decision,
inevitable though it was, and vowed to neutralize its effect through legislation.

41 See Cullen and Newell (1999). 42 See Padfield (2003), ch. 10.
43 Wynne v. U.K. (1994) 19 EHRR 333. 44 (1999) 30 EHRR 121.
45 (2002) 35 EHRR 1121.
46 [2003] 1 AC 837; see also Lychniak and Pyrah [2002] UKHL 47, and previous decisions such as R.

v. Secretary of State for the Home Department, ex p. Doody [1994] 1 AC 531 and R v. Secretary of
State for the Home Department, ex p. Hindley [2001] 1 AC 410.
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Section 269 of the Criminal Justice Act 2003 essentially requires a court, when set-
ting the minimum term to be served by a person convicted of murder, to have regard
to the principles set out in Schedule 21 to the Act. The structure of that Schedule is
to indicate three starting points:

� a whole life minimum term for exceptionally serious cases, such as premeditated killings

of two or more people, sexual or sadistic child murders, or political murders;
� 30 years for particularly serious cases such as murders of police or prison officers,

murders involving firearms, sexual or sadistic killings, or murders aggravated by racial

or sexual orientation;
� 15 years for other murders not falling within either of the higher categories.

However, the language in Schedule 21 is not constraining. Although criteria are
enumerated for the whole life and 30-year starting points, they are expressed as
factors that would ‘normally’ indicate such a sentence. There is then provision for
the court to take account of any further relevant factors, and an explicit statement
that ‘detailed consideration of aggravating and mitigating factors may result in a
minimum term of any length (whatever the starting point)’. The Lord Chief Justice
amended the previous guidance to reflect the 2003 provisions when he issued a
Practice Direction in May 2004.47 When he discussed the effect of the Schedule in
Sullivan (2005),48 he emphasized that s. 269(3) states that the judge must specify
the minimum term that ‘the court considers appropriate’, and indeed went on to
say that so long as the judge bore in mind the principles set out in Schedule 21, ‘he
is not bound to follow them’ – although an explanation for departing from them
should be given. Lord Woolf also emphasized that to compare the minimum term
with a determinate sentence one should double it: in other words, a minimum term
of 15 years is the equivalent of a determinate sentence of about 30 years.49 He also
drew attention to the inclusion in Schedule 21 of the discount for pleading guilty,
although subsequent guidelines from the Sentencing Guidelines Council state that
the discount in murder cases should be roughly half that for determinate sentences,
in order to achieve a similar effect in practice.50 Much of the judgment in Sullivan
deals with the difficult technicalities in the transitional provisions, contained largely
in Schedule 22 and relevant to those already serving sentences for murder.51

The justifications for having a mandatory penalty for murder remain contro-
versial. The offence has variable degrees of seriousness, and can sometimes be less
serious than a manslaughter. The mandatory sentence applies without any finding

47 Practice Direction (Mandatory Life Sentences), May 2004.
48 [2005] 1 Cr App R (S) 308.
49 This is because a determinate sentence of 30 years means 15 years in prison (followed by 15 years

on supervised licence: see ch. 9.5 below), whereas a minimum term for murder is not subject to
the general provisions on early release and is served in full.

50 SGC, Reduction in Sentence for a Guilty Plea (2004), paras 6.1–6.5; see below, ch. 5.4.1.
51 See further Taylor, Wasik and Leng (2004), pp. 215–16. Any retrospectivity difficulties have been

alleviated by the decision of the House of Lords in R. v. Secretary of State for the Home Department,
ex p. Uttley [2004] UKHL 38.
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of dangerousness,52 and yet the two stages of the life sentence apply to all mur-
derers. Previously the retentionist argument was that only the Home Secretary can
protect the public from danger, an argument of doubtful force aside from politi-
cal populism. Now that the Home Secretary’s role has gone, sentences for murder
should surely be put on the same footing as sentences for all other serious crimes.
If the murderer fulfils the criteria for life imprisonment, on account of a finding of
dangerousness, that will be the proper course.53 In the absence of such a finding,
the courts should impose determinate sentences.54

4.4.2 Attempted murder

We saw earlier, from the decisions in Al-Banna and Hindawi, that very high sentences
can be passed in cases which are either charged as attempted murder or amount
to that in fact. The culpability required for attempted murder is an intent to kill,
which (paradoxically) is a higher degree of culpability than required for murder,
where an intention to cause grievous bodily harm will suffice. Both those decisions
adhere strongly to the view that the sentence should be based on the result intended
by the offender, rather than the actual outcome of his efforts. This accords with
the principle endorsed by the Sentencing Guidelines Council for cases where the
harm is much less than intended: ‘the culpability of the offender . . . should be the
initial factor in determining the seriousness of an offence’.55 However, it is more
than possible that this point of principle was overshadowed in the judges’ minds
by the terrorist element in Al-Banna and Hindawi. If one looks at other decisions
on attempted murder, one finds that cases which have no political or professional
element and which occur in a ‘domestic’ setting have tended to receive sentences of
around 10 to 12 years after a guilty plea – with Gibson (1997)56 receiving ten years
for trying to hold his wife hostage and then stabbing her twice with a filleting knife,
Rahman (1998)57 receiving 11 years for attacking his wife with a knife, slashing her
throat and almost causing her death, and Bedford (1992)58 receiving ten years for
throwing petrol over his wife, igniting it and shutting her inside a room, where she
received 40 per cent burns to her body.

There seems to be a significant gap between these sentence lengths and those pre-
scribed by the 2003 Act as starting points for murder sentences. Murders involving
political motivation have a starting point of a whole life tariff, while the ‘domestic’
cases (not involving child victims) would seem to fall within the residual category
of murders with a starting point of 15 years. Much will depend on other mitigating
and aggravating factors, of course, but we must recall that the minimum terms

52 Cf. the reasoning in Offen (no. 2) [2001] 2 Cr App R (S) 44 in respect of the automatic life sentence.
53 See the discussion of this sentence below, ch. 6.8.
54 For suggestions about how this might be done, see Wasik (2000), pp. 174–83. For analysis and

international comparisons, see van Zyl Smit (2002).
55 SGC, Overarching Principles: Seriousness (2004), para. 1.19.
56 [1997] 2 Cr App R (S) 292. 57 [1998] 1 Cr App R (S) 391.
58 (1993) 14 Cr App R (S) 336.
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for murder are calculating on ‘real time’, and must therefore be doubled in order
to make a true comparison with ordinary sentences. This opens up an enormous
gap between murder and attempted murder, particularly in the so-called domestic
cases. There is a strong argument to the effect that some murder cases are over-
sentenced, but it is equally possible to argue that attempted murders in domestic
settings do not show sufficient respect for the value of life. Attempted murders are
all intentional offences, and on the von Hirsch-Jareborg scale they rank as highly
culpable attacks on physical integrity, creating a threat to the victim’s very subsis-
tence. Their seriousness ranking might be reduced slightly because the offence is
incomplete, being a mere attempt, but in principle the decisions in Al-Banna and
Hindawi were right to minimize any reduction. The pressing question is whether
the differentials between attempted murders with political motivation and those in
a ‘domestic’ setting should be so great.59

4.4.3 Manslaughter

This is a single offence with several different legal bases. For present purposes, three
types of manslaughter should be distinguished – manslaughter by reason of dimin-
ished responsibility, manslaughter upon provocation and constructive manslaugh-
ter. All forms of manslaughter involve the culpable causing of death, and on the
von Hirsch-Jareborg scale would be classified as attacks on physical integrity which
affect (nay, obliterate) subsistence. The offence is complete, not attempted, and so
it is the question of culpability which becomes crucial. Since the harm is the most
serious of all, to what extent should lesser culpability reduce the seriousness of the
offence?

In manslaughter by reason of diminished responsibility, the case is essentially one
of murder reduced to manslaughter because an abnormality of mind ‘substantially
impaired’ the offender’s responsibility. The leading case of Chambers (1983)60 sets
out three principal sentencing options, once the judge has reviewed the psychiatric
report(s) on the offender. Where the psychiatric evidence points to a condition
that requires treatment and falls within the relevant Mental Health Act provisions,
the court should make a hospital order, usually without limit of time.61 If there is
no recommendation in favour of a hospital order, and the offender is considered
dangerous, the conditions for a life sentence or imprisonment for public protection
may be met.62 In other cases the court may impose a determinate sentence of
imprisonment – which may be as long as ten years, but is more typically in the
three- to five-year range. This is a clear compromise between punishment and
treatment: the reasoning is that the length of sentence should reflect the portion of
responsibility which is left after the mental abnormality has been deducted.63

59 Stuart-Smith LJ expressed doubts about this in Bedford, ibid., at p. 338, but these appear not to
have been taken up elsewhere.

60 (1983) 5 Cr App R (S) 190.
61 See ch. 12.3 below. For a recent decision, see Walton [2004] 1 Cr App R (S) 234.
62 See ch. 6.8 below. 63 For an example, see Cutlan [1998] 1 Cr App R (S) 1.
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In cases of manslaughter upon provocation, there are two leading decisions that
have given general consideration to the issues. The first was A-G’s Reference No. 33
of 1996 (Latham),64 where the Court of Appeal was urged to raise the tariff for
provocation cases involving a weapon with which the offender had forearmed him-
self. The Court accepted that there appeared to be a tariff of four to seven years for
provocation cases involving a knife, and they held that this was too low. The Court
approved Pittendrigh (1996),65 where a sentence of 12 years was held to be appropri-
ate on conviction of an offence committed with a shotgun which the offender was
carrying, and it went on to hold that a range of 10–12 years would be appropriate
where the offender had forearmed himself with a knife.

The second leading case is Attorney General’s Reference Nos. 74, 95 and 118 of
2002 (Suratan and others),66 where counsel for the Attorney General set out to argue
that the normal range of sentences in cases of provocation arising from infidelity
by one partner was between five and seven years, and that this was inappropri-
ately low for two principal reasons – that possessiveness and jealousy are no longer
acceptable reasons for loss of self-control, and that sentences of such length are too
low compared with sentence levels for kindred offences. The Court did not ‘seri-
ously disagree with’ the proposition that the normal range for cases of jealousy or
unfaithfulness was five to seven years. It also accepted the point that sentences for
attempted murder in a domestic context tend to be around 10 years, as we saw in
part 4.4.2 above. However, the Court held that in cases where provocation is estab-
lished,67 a judge must assume that the offender lost self-control as a result of provo-
cation that was enough to provoke a reasonable person, to the extent of reducing
murder to manslaughter. This differentiates the cases from the attempted murders
used as a comparison (although in those cases there is no defence of provocation
available to be put to the jury), and so the judge must keep faith with the verdict of
manslaughter. Thus the Court endorsed the sentence range of five–seven years as a
starting point in this type of case.

Subsequently the Sentencing Advisory Panel has considered the issues and has
proposed guidelines to the Sentencing Guidelines Council.68 The Panel recognizes
that these cases involve the taking of life, but also recognizes the strong element
of provocation in some types of case. It argues that infidelity of itself should not
amount to a high level of provocation, but that long-term taunting may do so, and
that actual or anticipated violence will generally be regarded as stronger provocation
than infidelity or offensive words unless the latter amounts to psychological bullying.
It devotes considerable attention to the significance of a lapse of time and the use

64 [1997] 2 Cr App R (S) 10. 65 [1996] 1 Cr App R (S) 65.
66 [2003] 2 Cr App R (S) 273.
67 Since the change in the substantive law made by the House of Lords in Morgan Smith [2001] 1 AC

146, also discussed by the Court in this case, the Crown Prosecution Service will ordinarily not
accept a plea of guilty to manslaughter on grounds of provocation, and will insist on a jury verdict
after a trial for murder. Cf. now Holley [2005] UKPC 23.

68 SAP, Manslaughter by Reason of Provocation (2004).
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of a weapon, arguing that there may be cases where such factors do not necessarily
indicate greater culpability. The Panel concludes by proposing three sentencing
ranges as starting points – 10–12 years where the provocation is low, four–nine years
where the provocation is substantial, and two–three years where the provocation
is high, contemplating that there may be exceptional cases where a non-custodial
sentence is appropriate (perhaps involving long-term physical abuse with the threat
of more to come). In Howell (1998),69 where a woman killed her partner after
receiving repeated physical abuse, the Court of Appeal held that three-and-a-half
years was an appropriate sentence where the killing was with a shotgun; and a
sentence of three years was upheld in Grainger (1997),70 where a carving knife was
the weapon. The Court of Appeal has rarely considered cases where a non-custodial
sentence has been passed, but in Gardner (1992),71 where a woman had killed her
bullying partner (at a time when she was suffering from depression), the Court
replaced custody with a probation order.

Sentences at this relatively low level raise deep problems of principle, as the Panel
recognized. Since these are offences involving death caused intentionally (or at least
with the intent of causing serious injury), how could one justify sentences as low as
three years’ imprisonment, or even lesser sentences? The harm is of the highest order
on any scale, so the focus must be on the culpability. The argument must be that the
factors set out by the Court in the Suratan reference and accepted by the Panel – the
loss of self-control, and the element of partial justification for that loss of control –
justify placing such cases so low on the scale of offence-seriousness. In some such
cases, perhaps such as Gardner and Grainger above, it is almost argued that death
or serious injury was deserved by the deceased’s conduct, or at least that that was
a strong factor when allied to the extreme emotional torment of the offender that
resulted. Others, however, would argue that if the conditions of self-defence are not
made out, the sentence should always be high enough to mark the taking of a life.

The third type of manslaughter, where death results from an unlawful act or
from gross negligence, brings another awkward conflict to the surface. The offence
varies widely in its seriousness, some of the cases being close to the borderline with
murder and being sentenced accordingly.72 Difficult problems of principle occur
at the lower end of the scale, where liability for constructive manslaughter derives
from an assault or other relatively minor crime which results in death. In the leading
case of Coleman (1991),73 Lord Lane CJ gave guidance for sentencing in cases where
death results from a fall caused by a single punch. He distinguished such cases
carefully from more serious ones in which the actual blow caused the injury, or
where a weapon was used, or where a victim on the ground was kicked about the

69 [1998] 1 Cr App R (S) 229. 70 [1997] 1 Cr App R (S) 369.
71 (1992) 14 Cr App R (S) 364; it may have been relevant that she had already spent nine months in

prison.
72 E.g. Hussain [2004] 2 Cr App R (S) 497, where a sentence of 18 years was upheld for manslaughter

by participating in the petrol bombing of a house, resulting in the death of eight people.
73 (1991) 13 Cr App R (S) 508, followed in Edwards [2001] 2 Cr App R (S) 540.
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head. He held that 12 months’ imprisonment should be the starting point in cases
where it was the fall that caused the death after a single blow: the sentence should
be higher if the offender had a record of violence or if more than one blow was
struck, and lower if the blow was unpremeditated and only of moderate force. Thus
in Grad (2004)74 the Court of Appeal reduced from 18 to 9 months a sentence for
manslaughter by a single punch to the head, which resulted in a haemorrhage and
immediate death due to an unusual combination of medical factors.

The conflict here is between sentencing based on the intrinsic gravity of the
conduct itself, taking account of the offender’s fault, and sentencing based to some
extent on the unexpected and unfortunate result. Research findings suggest that
public perceptions of conduct are heavily dependent on the harm actually result-
ing.75 However, since the resulting harm is nothing more than a twist of fate, the
fault-based approach is surely fairer. To argue that the offender should be punished
for causing the death is unconvincing, and may confuse the justice of a compensation
claim with the justice of punishment. Many people inflict minor assaults without
causing anything more than minor injuries, and there is really nothing other than
misfortune to distinguish those thousands of cases from the few which happen to
cause death. If there is to be a slightly higher penalty where death occurred, this
can only be explained as an attempt to placate public opinion or the victim’s family.
The proper approach, endorsed by the Sentencing Guidelines Council, is that the
sentence should be governed not by the vagaries of chance but by what the offender
believed he was doing or risking, or at least what was reasonably foreseeable at the
time of the conduct.76

4.4.4 Causing death by bad driving

Two offences may be discussed here – causing death by dangerous driving, and
causing death by careless driving while under the influence of alcohol. The former
was the subject of an early guideline judgment, Boswell (1984),77 in which Lord
Lane CJ emphasized the seriousness of these offences and called upon judges to
impose longer sentences. In 1993 Parliament raised the maximum sentences for
both offences from five to ten years’ imprisonment, and the 2003 Act further raised
the maxima to 14 years.78 The latest sentencing guidelines, stemming from the
advice of the Sentencing Advisory Panel,79 were handed down in the judgment
in Cooksley (2003),80 before the further increase in maximum penalty. The Court

74 [2004] 2 Cr App R (S) 218; cf. Cheetham and Baker [2004] 2 Cr App R (S) 278, where the Court
reached a slightly different conclusion.

75 Cf. Mitchell (1998) with Robinson and Darley (1995).
76 For discussion and references, see Ashworth (2003a), pp. 158–61; see also SGC, Overarching

Principles: Seriousness (2004), para. 1.18: ‘where unusually serious harm results and was unintended
and beyond the control of the offender, culpability will be significantly influenced by the extent to
which the harm could have been foreseen’.

77 (1984) 6 Cr App R (S) 257.
78 Criminal Justice Act 2003, s. 285; the maximum for aggravated vehicle-taking causing death is also

raised to 14 years by this section.
79 SAP, Causing Death by Dangerous Driving (2003). 80 [2004] 1 Cr App R (S) 1.
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accepted the various aggravating and mitigating factors set out by the Panel, and
endorsed four levels of starting points. For the highest culpability involving the
presence of three or more aggravating factors, the Court indicated a starting point
of six years, with sentences up to the then maximum of 10 years. In Noble (2003),81

the Court upheld a sentence of 10 years on an offender who caused six deaths
by driving at excessive speed while two-and-a-half times over the drink-driving
limit and who then claimed that someone else had been driving. At the next level
comes a four- or five-year starting point, for offences with one or two aggravating
factors and no substantial mitigation. Below that come cases involving a momentary
error of judgment or bad driving over a short distance, where the starting point is
two to three years. Thus in Braid (2002),82 where a young driver overtook a lorry
on a bend and caused one death and a serious injury, with no aggravating factor
present, the Court had reduced the sentence from two years to 18 months’ detention.
The Court in Cooksley thought that two years should have stood. At the lowest of
the four levels come cases with strong mitigating and no aggravating factors, where
the starting point should be 12–18 months. In Attorney General’s Reference No. 85
of 2003 (Eversham),83 the offender failed to notice a driver turning right, braked
suddenly, swerved on to the opposite carriageway and caused a collision in which the
other driver (not wearing a seatbelt) was killed. The Court held that a suspended
sentence was unduly lenient, because the facts of the case were not sufficiently
exceptional to justify going below the custody threshold, and substituted a sentence
of eight months.

Where the offence is one of causing death by careless driving while under the
influence of alcohol, the chief determinants of sentence should be the degree of
carelessness and the quantity of alcohol taken. In practice the average length of
custodial sentence for this offence was 42 months in 1999 and 38 months in 2000,
compared with 34 months and 37 months respectively for causing death by danger-
ous driving. Moreover, for causing death by dangerous driving there were around
twenty cases each year (or some 10 per cent) in which a non-custodial sentence
was given. There were no such sentences for causing death by careless driving while
under the influence of alcohol, presumably because the taking of alcohol establishes
a certain degree of culpability in all those cases.

Many of the more serious forms of dangerous driving involve several minutes of
highly irregular driving, during which the offender either realizes the risk of serious
injury or death resulting or is foolishly optimistic about his own ability to avoid
the risk created. In terms of the von Hirsch-Jareborg scale, these offences violate the
value of physical integrity, and deprive the victim of subsistence. In principle the
culpability is much lower than for an intentional causing of death or injury, but
that point cannot be carried too far. Cars are familiar everyday objects, with more
socially beneficial uses than a gun, dagger or axe (in most contexts), but it is surely

81 [2003] 1 Cr App R (S) 312.
82 [2002] 2 Cr App R (S) 509. 83 [2004] 2 Cr App R (S) 371.
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the reckless creation of an avoidable risk of death (or at least serious injury) that
justifies the recent raising of this offence in the scale of relative seriousness. However,
there remains the awkward theoretical question of the extent to which courts should
mark the difference between bad driving that causes a risk of death, a single death,
or more than one death. In some instances the driver should know that several lives
are being put at risk, as where there are others in the car or where the vehicle is a
coach or minibus. This should be an aggravating factor. But in other circumstances
the causing of more than one death may be a matter of chance, as the Court of
Appeal has recognized. But the Court’s view is that, ‘rather illogical’ as it is, ‘in the
public’s estimation it is a factor which people in general do take into account. People
do regard killing three as more criminal than killing one. That is a fact of life which
this court recognizes.’84 The Court in Cooksley took the same view, adding that any
increase ‘must remain proportionate to the nature of an offence which does not
involve any intent to injure’.85

4.4.5 Drug trafficking

Offences involving the importation or supply of prohibited drugs rank high in
the current English scale of ordinal proportionality. They were the subject of the
first of Lord Lane’s guideline judgments, in Aramah (1982).86 Since then, Parlia-
ment has increased the maximum penalty under the Misuse of Drugs Act 1971
from 14 years to life imprisonment, and the Aramah guidelines have been revised
and progressively replaced by specific guidelines on different types of prohibited
drugs (as described below). Sentences of imprisonment are not the only form of
censure and deprivation for drug traffickers: the courts also have extensive duties
to order confiscation of their assets, consolidated in the Proceeds of Crime Act
2002. The general approach in sentencing is to distinguish between importation,
supply and mere possession, and to distinguish between drugs in classes A, B
and C.

In recent years the Court of Appeal has been recasting the Aramah guidelines
in terms of the weight of the drugs imported, rather than the more nebulous and
contested notion of street value. Starting with class A drugs, the leading case is now
Aroyewumi (1994),87 where Lord Taylor CJ stated that sentences for the importa-
tion of 500 g of heroin or cocaine should be around ten years, and for 5 kg around
14 years. These figures related to drugs of 100 per cent purity: appropriate adjust-
ments should be made for less pure substances, and where the offender was deceived
by the supplier about purity.88 Lord Taylor was satisfied that this change was not
an increase, but merely a reformulation. Four years’ imprisonment is regarded as
the lowest sentence for the importation of any appreciable amount. Guidelines of

84 Pettipher (1989) 11 Cr App R (S) 321 at p. 323.
85 [2004] 1 Cr App R (S) 1 at p. 14. 86 (1982) 4 Cr App R (S) 407.
87 (1994) 16 Cr App R (S) 211; the case is sometimes given the name of a co-appellant, Aranguren.
88 For a deception case, where the sentence was based on average purity, see Patel and Varshney [1994]

Crim LR 772.
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a similar kind were laid down in Warren and Beeley (1996)89 for Ecstasy, another
class A drug. The court held that for the importation of 5,000 tablets the appro-
priate sentence would be around ten years, and for 50,000 tablets around 14 years.
In Main and Johnston (1997)90 the importation ran to over 1.2 million tablets, and
the Court of Appeal upheld sentences of 24 years. In Ellis and Avis (2000)91 there
was a conspiracy to import some 115,000 tablets at 75 per cent purity: discounting
for the purity level, the sentence was calculated on the basis of 88,000 tablets and,
since the conspiracy was not brought to fruition, the court held that 16 years would
be appropriate. On the same model, guidelines for LSD cases were laid down in
Hurley (1998),92 with ten years for a quantity of 25,000 squares or dosage units, and
14 years for 250,000. A similar formula was adopted in Mashaollahi (2001) in respect
of opium.93

Turning to class B drugs, guidelines for cannabis cases were laid down in Ronchetti
(1998),94 using the same model. For importation of 500 kg the guideline sentence
would be ten years; counsel invited the court to indicate a guideline for 100 kg, and a
range of seven to eight years was suggested. Amphetamines, also class B drugs, were
dealt with in a guideline judgment in Wijs (1998).95 This is rather more detailed than
some of the earlier judgments, and it indicates sentence ranges from up to two years’
imprisonment for up to 500 g, through four to seven years for the range between
2.5 and 10 kg, and then 10 years and above for 15 kg or more. All the guidelines are
chiefly aimed at importers and dealers, and following the Aramah approach they
should be heavily discounted in cases of possession for personal use. Thus in Elder
and Pyle (1993),96 where it was accepted that the offenders were importing 1 kg of
cannabis for their personal use, the Court of Appeal held that the offence was not
so serious that only custody could be justified.

Where should drugs offences be placed on a scale of ordinal proportionality?
A number of arguments have been advanced. In Aramah it was said that the huge
profits of drug smuggling attract ‘the worst type of criminal’, since the profits may
exceed those of robbing banks. Although there are no victims suffering loss in the
usual sense, the gain to offenders may be substantial. But a major difference from
robbery is the absence of violence or threat of violence as an element in the offences.
Lord Lane also said that rivalry between gangs ‘may be a fruitful source of violence
and internecine strife’; but unless those offences are proved, it is wrong to allow
such speculative and secondary consequences to raise valuations of the seriousness
of drug offences. Lord Lane added another secondary consequence: that people
addicted to the drugs imported by these offenders have to resort to crime in order
to pay for the drugs. This leads to ‘the most horrifying aspect’: ‘the degradation

89 [1996] 1 Cr App R (S) 233. 90 [1997] 2 Cr App R (S) 63.
91 [2000] 1 Cr App R (S) 38. 92 [1998] 1 Cr App R (S) 299.
93 [2001] 1 Cr App R (S) 330, broadly adopting the advice in SAP, Importation and Possession of

Opium (2000).
94 [1998] 2 Cr App R (S) 100. 95 [1998] 2 Cr App R (S) 436.
96 (1993) 15 Cr App R (S) 514.
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and suffering and not infrequent death which the drug brings to the addict. It is
not difficult to understand why in some parts of the world traffickers in heroin
in any substantial quantity are sentenced to death and executed.’97 This hints at
the argument that drug dealing is in effect a preliminary to homicide, since drug
traffickers tempt addicts into a kind of physical and mental disintegration which
may lead to death. In order to sustain this argument, it is necessary to rely on a
large slice of paternalism, for those who use heroin must be supposed to have been
rational citizens when they began, even if their addiction subsequently saps their
free will. In other words, they cannot be said to be victims in the ordinary sense
of unwilling participants. Even if their living standards have declined spectacularly,
there may have been no force, fear or fraud. At most, then, the analogy is with aiding
and abetting suicide, not murder.

The profits involved might be thought to increase the seriousness of the crime,
but in order to rank it high on the von Hirsch-Jareborg scale one would have to
regard it as threatening the value of physical integrity; as threatening subsistence, or
at least minimal well-being; and as having high culpability (in terms of planning).
However high the culpability, there would still be the problem that the offence is, at
its strongest, a preliminary or protective crime which lies fairly remote from causing
people’s deaths. Only by adopting a strong form of paternalism and regarding
offences of importation or supply as (indirect) victimizing crimes can this argument
proceed. It is doubtful whether, even if persuasive, those considerations justify
sentences double the length of those for rape or serious cases of causing death
by dangerous driving. Indeed, some determinate sentences are well in excess of
sentences for those offences or for armed robbery – notably, the 24 years imposed
for large-scale importation of Ecstasy tablets in Main and Johnston98 and the 26 years
upheld for conspiracy to import heroin in K.99 If sentences of that length can
be justified at all, it must be general deterrence rather than proportionality that
is dominant – in other words, these offences stand outside a tariff or hierarchy
of sentences based on seriousness. The various international conventions on the
control of narcotics and other drugs may lend pragmatic support to this. However,
we saw in Chapter 3.3.2 above that the justifications for deterrent sentencing are
themselves not well supported.

4.4.6 Serious woundings

We have already noted that attempted murders tend to result in sentences of ten
years’ imprisonment upwards, which may again be seen as reflecting a subjective
principle of sentencing. Slight or extensive as the injuries may be in those cases,
the intention with which they were inflicted is crucial.100 On the same principle,
there are serious woundings which receive higher sentences than manslaughter.
The offence of wounding with intent to cause grievous bodily harm may involve

97 (1982) 4 Cr App R (S) 407 at pp. 408–9. 98 Above, n. 90. 99 Above, n. 40.
100 See SGC, Overarching Principles: Seriousness (2004), para. 1.19, and the discussion of attempted

murder in part 4.4.2 above.
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the same fault element as murder in English law, and in one case a sentence of
12 years was upheld for shooting a police officer twice, blinding him and inflicting
other injuries.101 The use of a firearm was a strong aggravating factor in that case,
and in Davies (1986),102 where a man pleaded guilty to attacking his wife with a
hammer, causing the loss of an eye and other serious injuries, the Court of Appeal
upheld a sentence of seven years for wounding with intent – a level similar to
that for manslaughter upon provocation, again showing the power of provocation
in reducing the length of manslaughter sentences in English law. While sentences
on conviction for wounding with intent, without provocation, may be in the 7 to
10 years range if the offence involves an axe, knife or hammer, the normal range for
‘glassing’ or striking someone on the head with a bottle has been put at two-and-
a-half to five years.103 Many of these cases are impulsive, the glass or bottle being
picked up and used spontaneously, but where there is some degree of deliberation,
a starting point of four to six years may be appropriate.104

These offences do harm to physical integrity and to autonomy, in von Hirsch and
Jareborg’s terms. Their effect is mostly in terms of minimal well-being rather than
subsistence, and mitigation and aggravation again assume a critical role. English
courts seem to dwell largely on the degree of deliberation and the dangerousness of
the weapon used, placing the offence within a wide range, from around 18 months
up to 12 years. In many of the cases, the injury done to the victim is far in excess of
the injury in robbery cases sentenced at the same level, a point to be borne in mind
when robbery is discussed in paragraph 4.4.9 below.

4.4.7 Rape

Rape is one of the offences whose known profile has changed considerably in the
last twenty years. In 1985 there were just under 2,000 reported rapes, with stranger
rapes, rape by intimates (‘relationship rapes’) and acquaintance rapes in roughly
equal proportions. In 1996 there were some 6,000 reported rapes: stranger rapes had
not increased in number and thus now formed only 12 per cent of the total, whereas
reported relationship rapes accounted for 43 per cent and rapes by acquaintances
for 45 per cent.105 Data from the British Crime Survey suggest that current partners
are responsible for some 45 per cent of rapes, and strangers only for 8 per cent.106

There have been major changes in the substantive law. The Sexual Offences Act
2003 expanded the definition of rape to include oral as well as vaginal and anal
penetration by a penis, and introduced a new range of other serious sexual offences
(see 4.4.8 below). Just before that Act was passed the Court of Appeal, responding
to an Advice from the Sentencing Advisory Panel, handed down revised guidelines

101 Chesterman (1984) 6 Cr App R (S) 151. 102 (1986) 8 Cr App R (S) 97.
103 Attorney General’s Reference No. 41 of 1994 (1995) 16 Cr App R (S) 792; the difficulty of sentencing

s. 18 cases is manifested in the figures for references by the Attorney General, of which s. 18 cases
made up 22 per cent between 1988 and 1998: Shute (1999), p. 608.

104 Attorney General’s Reference No. 14 of 2000 [2001] 1 Cr App R (S) 55.
105 Harris and Grace (1999), p. 6. 106 Myhill and Allen (2002), ch. 5.
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for the sentencing of rape,107 and those guidelines will shortly be revised by the
Sentencing Guidelines Council to take account of the structure of the 2003 Act.108

How seriously should rape be ranked on the ladder of offences? Some two-thirds
of rapes involve some violence or threat of violence, and many involve the infliction
of other sexual indignities.109 However, the fundamental interests violated by sexual
attacks are autonomy and choice in sexual matters. It is not just that victims are
wronged by the invasion of their right to respect for private life, of which sexual
autonomy is a central feature.110 The distinctly sexual element brings in other values
and disvalues – self-expression, intimacy, shared relationships; shame, humiliation,
exploitation and objectification – which are often crucial to understanding the
effects of sexual victimization.111 In terms of the von Hirsch-Jareborg scale, then,
there will usually be humiliation and deprivation of privacy and autonomy to a
significant degree, often compounded by a threat to physical integrity. The typical
effect on the victim is therefore likely to be at the level of minimal well-being. It
is not thought that most rapes are planned, in the way that armed robberies often
are, but the culpability will usually be high because the offender will know perfectly
well what is being done.112

The guidelines handed down by the Court of Appeal in Millberry (2003)113 retain
the general structure and levels of the previous guidelines in Billam (1986),114 with
some minor but significant changes. The structure involves three levels of starting
points. The general starting point for a conviction of rape after a contested trial
is five years. A higher starting point of eight years is indicated where one or more
of seven aggravating factors is present – rape by two or more offenders, offender
in a position of trust, an element of abduction, rape of a child or other vulnerable
victim, rape aggravated by discrimination (such as race or homophobic rape),
repeated penetration in the course of a single attack, and rape by an offender with a
life-threatening sexually transmitted disease. Above this, there is a 15-year starting
point for campaigns of rape, and rapists held to constitute a danger to the public
will fall within the new dangerousness sentences.115 From the appropriate starting
point the court would move downwards to take account of any mitigating factors,
and upwards to take account of any aggravating factors not otherwise built into the
sentence. This means that a rape without aggravating factors to which the offender
pleaded guilty could attract a sentence as low as four or even three-and-a-half years.
However, the figures for 2000 showed that the average custodial term was seven years
and four months for those convicted after a trial, and six years and seven months for
those pleading guilty, figures that demonstrate the frequency of aggravating factors
in rape cases.116

107 Millberry [2003] 2 Cr App R (S) 142, superseding Billam (1986) 82 Cr App R 347.
108 SAP, Sexual Offences Act 2003 (2005). 109 Harris and Grace (1999), p. 19.
110 This is emphasized by the jurisprudence on Art. 8 of the Convention – e.g. Sutherland and Morris

v. United Kingdom (1997) 24 EHRR CD22, para. 57.
111 For further discussion, cf. Lacey (1998) with Gardner and Shute (2000).
112 For similar analysis see SAP, Sexual Offences Act 2003.
113 [2003] 2 Cr App R (S) 142. 114 (1986) 82 Cr App R 347.
115 See below, ch. 6.8. 116 See SAP, Rape (2002), Annex A.



4.4 Offence-seriousness in practice 129

What was new about the Panel’s Advice and the Court of Appeal’s guidelines in
Millberry was a change in the approach to relationship rape, where the parties had
recently been or were still involved in a sexual relationship. The Panel commissioned
empirical research into views of rape among a sample of members of the public,
including some rape victims.117 One of the clear outcomes of this research was the
view that relationship rape was no less traumatic and therefore no less serious than
stranger rape, because, although the latter was frightening, the breach of intimate
trust involved in relationship rape could have equally deep effects on the victim. The
Panel therefore recommended, and the Court of Appeal accepted, that the starting
points should be the same whether it was a stranger rape or relationship rape. This
was a departure from the previous case law,118 and there is evidence that it is now
being followed in the courts.119 The Millberry guidelines also make it clear that the
approach to sentence should the same whether the victim is a woman or a man,
and whether the rape was vaginal or anal.

It remains open to argument whether the sentence levels for rape correlate sen-
sibly with those for other serious crimes. Although the average sentence is around
seven years, because of the frequency of aggravating features, some might argue
that the basic starting point of five years is too low when compared with some sen-
tences for persistent pickpockets and people who use fear created by an imitation
weapon (such as a cucumber or banana) in order to rob someone of a few hundred
pounds. It will be necessary to return to this subject after discussing sentences for
robbery.

4.4.8 Other sexual offences

The Sexual Offences Act 2003 has introduced major reforms of the law, and the
Sentencing Advisory Panel has responded by proposing guidelines in respect of
all the new offences.120 This has been a complex enterprise, not least because the
2003 Act contains large numbers of offences and some of them overlap to a con-
siderable degree. However, the Sexual Offences Act has been brought into force for
offences committed on or after 1 May 2004, and it has therefore been necessary
for the courts to deal with some offences without the benefit of any guidelines –
until the Sentencing Guidelines Council is able to complete its statutory procedures
and issue definitive guidelines. The Court of Appeal has therefore stepped into
the breach and has given guidance on the new offence of assault by penetration
(contrary to s. 2 of the Sexual Offences Act 2003) in Attorney General’s Reference
No. 104 of 2004 (Garvey) (2005).121 The Court quoted from the Panel’s consultation
paper on the Sexual Offences Act 2003, and took the view that digital penetration
of the vagina should be sentenced more severely under s. 2 than under the previous
offence of indecent assault. The Court held that the sentence for digital penetration

117 Clarke, Moran-Ellis and Sleney (2002).
118 E.g. W (1993) 14 Cr App R (S) 256, and M (1995) 16 Cr App R (S) 770.
119 See Price [2003] 2 Cr App R (S) 440, and Attorney General’s References Nos. 37, 38, 44, 53 et al.

[2004] 1 Cr App R (S) 499 at p. 511.
120 SAP, Sexual Offences Act 2003 (2005). 121 [2005] Crim LR 150.
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of a woman after entering her house as a trespasser and getting into her bed while
she was sleeping should properly have been four years, rather than the 18 months
imposed. Similarly, in Wisniewski (2005)122 the Court gave guidance on sentencing
for battery with intent to commit a sexual offence, and in Corran et al. (2005)123

it gave more general guidance on various offences under the Sexual Offences
Act 2003.

The new structure of sexual offences is intended to give added protection to the
vulnerable, to be gender-neutral as far as possible, and to provide for sentences pro-
portionate to the wrongdoing of the particular offence. Some maxima are increased
(as in the case of digital penetration, which was previously classified as indecent
assault with a maximum of 10 years, but now falls within the life-carrying offence of
assault by penetration), and other maxima are reduced (e.g. incest between adults,
which now has a maximum of two rather than seven years).

4.4.9 Robbery

The decision in Turner (1975)124 remains the leading authority on serious armed
robberies, whereas the more recent judgment in Attorney General’s References Nos. 4
and 7 of 2002; Q (2002)125 contains guidance on street robberies. Reported robberies
have increased considerably in number in recent years, from some 36,000 in 1990
to some 66,000 in 1999 and 101,000 in 2003.126 In 2002 the government introduced
a Street Crime Initiative, involving a five-month focus of co-ordinated services
(police, prosecutors, courts) on preventing, detecting and dealing swiftly with street
robberies, and the figures for the year from the start of the initiative showed a
reduction of some 17 per cent in reported street robberies.127 These reductions are
welcome, although there remain unanswered questions about whether they have
been achieved at the cost of neglecting other offences. But the key question concerns
the levels at which robberies ought to be sentenced.

The inquiry must begin with the definition of the offence.128 The crime of robbery
is made up of two elements, theft and the use or threat of force in order to steal.
It is immediately apparent that the amount of force required to turn a theft into
a robbery may vary tremendously, from tugging at an arm in order to effect the
release of a bag through to the use of firearms or other weapons coupled with threats
to kill. When violence is threatened or used in other circumstances, the law offers a
graduated scale of crimes, from murder through attempted murder, grievous bodily
harm, unlawful wounding and assault occasioning actually bodily harm down to
assault. Each of those offences against the person has its own sentence range. But in
the context of robbery there is no such division according to the seriousness of the
violence done or threatened: robbery is robbery. In principle, the sentence ranges

122 [2005] Crim LR 403. 123 [2005] Crim LR 404.
124 Above, p. 114. 125 [2002] 2 Cr App R (S) 77.
126 The last figure relates to the 2003/04 year: Dodd et al. (2004), p. 9.
127 Home Office (2003).
128 The arguments that follow are elaborated more fully in Ashworth (2002a).
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for robbery ought to reflect and to be closely related to the scales for the various
offences against the person, but in practice there is little evidence of that, and the
use of the single word ‘robbery’ to cover such a wide range of seriousness may not
conduce to clarity in sentencing practice.

Sentencing practice for crimes of robbery can be divided into five gradations. At
the top stand the so-called ‘first division robberies’ with extra aggravating factors
such as kidnapping: decisions such as Schultz (1996)129 show that some such crimes
may be sentenced as high as 25 years, although 20 years is a more general starting
point. Just below them come the professional armed robberies of banks or security
vehicles with which the Turner judgment was concerned, for which the range is
15–18 years.130 Below those offences come the less serious bank robberies, still
involving a firearm but not bearing a professional hallmark: for example, in Copeland
and Hegarty (1994)131 the Court of Appeal reduced the sentence from 13 to 10 years
on the grounds that it was not professionally carried out, there were elements of
incompetence, and therefore the fear caused may have been less. At around the same
10–12 year starting point come violent robberies in the home, a group of cases in
which the violence is often considerable but the money taken not great. An example
is provided by Attorney General’s Reference No. 89 of 1999 (Farrow) (2000),132 where
the offender forced his way into a house, threatened the elderly occupant with a
knife, pulled a cable round his neck until he lost consciousness, and then stole
some £120. The Court of Appeal stated that the proper sentence should have been
10 years’ imprisonment. In this group of cases, the violence is rightly regarded as
more important than the theft. The fourth group of cases consists of robberies of
post offices, off-licences and small shops and the like, usually with an imitation
firearm or other forms of threat, and usually not yielding large sums of money. A
typical example would be Clarke (1994),133 where the offender had entered a bank,
pointed an imitation gun at a cashier and obtained some £2,000, and the Court of
Appeal upheld a sentence of seven years on a guilty plea, which suggests that the
range would perhaps go up to nine years after a trial.

There is a difficulty in determining whether offences in that fourth category are
sentenced at the right level. Often they involve no injury (although there is fear), an
imitation weapon is used and the sums taken are not high. Imitation weapons (and
bananas, cucumbers and other items made to look like pistols) are not to be taken
lightly, but they are clearly less dangerous to people and may not give rise to such

129 [1996] 1 Cr App R (S) 451.
130 In Betson [2004] 2 Cr App R (S) 270, an audacious and professional attempt to steal diamonds
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131 (1994) 15 Cr App R (S) 601; cf. Parkinson [2003] 2 Cr App R (S) 160, where the Court held that 14
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had similar previous convictions.
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lasting trauma. If attention is focused on the element of fear created in the victim,
which is usually the most serious feature of these offences, questions may properly
be raised about starting points of seven, eight or nine years when the general starting
point for rape after a trial is five years. Similar questions of comparability arise in
relation to the fifth group of cases, the street robberies. Here, the value of what is
taken is not usually high (a mobile phone, a handbag), and so the focus should be
on the violence or threat of violence. The judgment of Lord Woolf CJ in Attorney
General’s References Nos. 4 and 7 of 2002, and Q 134 created a difficulty here. Having
begun by outlining the rapid rise in numbers of thefts and robberies in which mobile
phones were taken, his Lordship stated:

Faced with that background the courts have no alternative but to adopt a robust sentenc-

ing policy towards those who commit these offences. Those who do so must understand

that they will be punished severely. Custodial sentences will be the only option avail-

able to the courts when these offences are committed, unless there are exceptional

circumstances. That will apply irrespective of the age of the offender and irrespective

of whether the offender has previous convictions. However, both those factors are very

important when a judge comes to decide on the length of sentence.135

The sentence range indicated was between 18 months and 5 years. This crucial
passage creates several problems. It focuses on mobile phones when they are really
of small value, and instead it should focus on the use or threat of violence. It fails to
recognize that many such offences take place between teenagers in circumstances
that might not normally be regarded as a matter for prosecution or at least for
serious sanction, and where courts have typically passed non-custodial sentences
(in 2000 half of robbery offenders aged 10–17 received community sentences). Lord
Woolf ’s reference to custody being almost inevitable ‘irrespective of the age of the
offender’ seemed to indicate an enormous shift of policy, which the Youth Justice
Board certainly thought unwise,136 and which sits awkwardly with Lord Woolf ’s
general advocacy of more constructive methods of reducing reoffending. And the
passage fails to draw a proper distinction between serious incidents of street robbery
involving knives, claw hammers and other weapons (as in the appeals heard in that
case) and the many other cases where far less force is used or threatened.

The result of this decision seems to have been an escalation in sentences for
offences falling within the fifth category. Thus in Attorney General’s References
Nos. 150 and 151 of 2002 (2003)137 two offenders aged 18 and 20 had robbed one
schoolboy of his mobile phone and gold ring by means of unspecific threats, and
then made threats and eventually kicked another schoolboy once and punched him
twice, without him yielding his phone to his attackers. The Court of Appeal held
that community sentences were unduly lenient for these offences, and stated that

134 [2002] 2 Cr App R (S) 345. 135 Ibid., at p. 348.
136 Youth Justice Board (2002), referring to the constructive efforts to reduce youth offending through

community sentences.
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four years’ detention would have been the proper sentence. This is very high for
young offenders in a case in which no weapon had been carried, threatened or used.
The element of theft is not major, and it is doubtful whether the Court would have
imposed sentences anywhere near four years for assault occasioning actual bodily
harm, which is the most serious offence of violence consistent with the facts.

The Sentencing Advisory Panel has proposed new guidelines on robbery that
would attempt to draw courts towards focusing more clearly on the amount of
violence threatened or used, and not to give undue weight to the label ‘robbery’.138

The Panel draws attention to the wide range of forms of robbery, and to the frequency
of community sentences when dealing with young offenders. This would be more
consistent with the kind of objective assessment of these cases indicated by the
von Hirsch-Jareborg scale. Applying that approach, the element of theft would not
be greatly significant in most of the cases, especially in the fifth category, and the
principal task would be to assess the gravity of the attack on the victim’s physical
integrity, including psychological harm. It would therefore be preferable to think in
terms of the level of the violence involved or threatened (grievous bodily harm, actual
bodily harm or a mere assault) and to make the assessment of relative seriousness
on that ground. Such a revised approach would probably indicate the reduction
of many robbery sentences, and this would meet with opposition from those who
would depict it as an ‘invitation to rob’. Such language can be deployed in respect
of any reassessment of the sentencing structure that leads to the lowering of some
sentences; and it is only justifiable on its own terms if there is a clear relationship
between sentence levels and robbery levels, whereas the figures from the Street
Crime Initiative suggest that it is policing and prosecution practices that are more
important than any marginal deterrence derived from variations in the sentence
level.139

4.4.10 Burglary

For sentencing purposes this offence is usually subdivided into two distinct types,
burglaries of dwellings and burglaries of commercial or industrial premises. The
Criminal Justice Act 1991 confirmed this by reducing the maximum penalty for
non-residential burglary to 10 years, below the 14 years for residential burglary. The
distinction is that the commercial burglaries are often viewed as theft combined
with damage, whereas the residential burglaries may additionally cause significant
psychological harm to the householder, chiefly because of the invasion of the home
and personal possessions and sometimes because of the loss of treasured mementos.
The possible effects were documented by Maguire (1982), who found that over a
quarter of victims of residential burglary suffer quite serious shock as a result of the
offence, and that the lives of some two-thirds of victims are affected for a period
of weeks following the offence. Courts have sometimes implied that burglary of an

138 SAP, Robbery (2004).
139 See further von Hirsch, Bottoms, Burney and Wikstrom (1999), discussed in ch. 3.3.2 above.
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occupied house at night almost amounts to an offence of violence – presumably
because there is thought to be considerable risk of violence, although in Maguire’s
study the burglar and householder came face to face in only 4 per cent of cases.140

Sentencing practice even in residential burglary cases has always been diverse.
The law classifies as burglary an incident in which someone walks through an open
kitchen door and steals a radio-cassette recorder, and in his guideline judgment in
Brewster (1998),141 Lord Bingham CJ made it clear that not all cases of domestic
burglary are so serious that only a custodial sentence can be justified. A Home Office
analysis of domestic burglars aged 18 and over who were sentenced in March 1996
found that, of those sentenced at the Crown Court, where this was the first domestic
burglary some 68 per cent were sentenced to custody with an average sentence length
of 15.9 months; where it was the second domestic burglary, 84 per cent went to prison
with an average sentence of 14.8 months; and where it was the third or subsequent
domestic burglary conviction, 86 per cent went to prison with an average sentence
of 19.6 months.142 Parliament thought that the element of ‘progression’ should be
steeper, in order to deter and/or incapacitate repeat domestic burglars, and so s. 4
of the Crime (Sentence) Act 1997 introduced a minimum sentence for the third
domestic burglary. In outline,143 that section requires a court to pass a sentence of
three years’ imprisonment for the third domestic burglary unless it would be ‘unjust
in all the circumstances’ to do so, but a burglary conviction only qualifies for this
purpose if it relates to a crime committed after conviction of another qualifying
burglary. This means that the provision did not begin to bite until about 2003,
because to qualify a burglar had to have a sequence of conviction – sentence –
conviction – sentence – conviction, each offence of conviction being committed
after conviction for the previous one.

The Sentencing Advisory Panel took the view that this required the setting of new
guidelines for this offence, and in its Advice it began from the proposition that the
third domestic burglary should have a starting point of three years’ imprisonment,
and that the first and second burglary should therefore be ranged in steps up to that
level. The Panel had commissioned research into public attitudes towards burglary,
and from the results it derived the concept of a ‘standard burglary’ (involving theft
of electrical goods and/or jewellery, damage to the house and some turmoil within
it, no direct violence but trauma to the victim). It proposed a starting point of
nine months for the first standard burglary (less for a lower level burglary) and
18 months for the second, arriving at the three-year minimum for the third, before
taking account of aggravating and mitigating factors.144 The Court of Appeal in
McInerney and Keating (2003)145 gave general support to the Panel’s analysis of
the issues but held that more emphasis needed to be given to constructive efforts
to break the cycle of offending. Lord Woolf CJ noted that a custodial sentence of

140 Maguire (1982), pp. 129ff. 141 [1998] 1 Cr App R (S) 181.
142 Reported in Lord Bingham’s judgment, ibid., p. 184.
143 The provision is discussed more fully in the context of persistent offenders in ch. 6.7 below.
144 SAP, Domestic Burglary (2002). 145 [2003] 2 Cr App R (S) 240.
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nine months would mean some four-and-a-half months in prison, less any time on
home detention curfew, and that such a brief period in custody might be less helpful
than a well-planned and enforced community sentence. He quoted passages from a
report by the Social Exclusion Unit lamenting the inability of prison to turn people
away from reoffending.146 This led him to propose a starting point of a community
sentence for the first, and even for the second, domestic burglary. This is closer to
Lord Woolf ’s general approach to imprisonment than his remarks on robbery,147

but it resulted in a public furore about judicial leniency and condemnation by the
Home Secretary.148 However, the guidelines have not been abrogated and the force
of Lord Woolf ’s reasoning remains unimpaired. The judgment also recognizes that
the minimum sentence ‘gives the sentencer a fairly substantial degree of discretion
as to the categories of situations where the presumption can be rebutted’,149 and
that after the third qualifying conviction ‘the increase in sentencing levels should
slow significantly . . . [in order] to retain a degree of proportionality between the
level of sentence for burglary and other serious offences’.150

This is an important consideration, and its force will be considered particularly
when discussing persistent offenders in Chapter 6.7 below. Even if much longer
sentences are justifiable for so-called professional burglars151 – and that point is
arguable, since such sentences are at the same level as that of an aggravated rape –
there are other persistent burglars who have been manifestly over-sentenced. Thus
in Woods (1998)152 an offender with 121 previous convictions and 23 previous
prison sentences, who was ‘essentially a vagrant’, broke into a vicarage, put a few
items in a bag and then fell asleep, to be awoken by the vicar. The trial judge found his
way to a sentence of six years’ imprisonment for this pathetic offence; the Court of
Appeal recognized that that was too high, and yet only reduced it to four years. This
is still far too high for this relatively minor case involving an offender whose crimes
are not particularly menacing. If it was his previous convictions that lengthened
the sentence, then this is a questionable interpretation of the nature of his criminal
record – he is hardly a professional criminal. More generally, the decided cases on
burglary and the minimum sentence raise questions about relativities with other
offences such as rape and serious woundings.

4.4.11 Theft in breach of trust

One form of so-called ‘white-collar crime’ which may yield considerable financial
gain for the offender is theft in breach of trust. English law has a single offence of
theft: the present category is for sentencing purposes only, and extends to other
offences such as false accounting. It includes solicitors, bank managers, building

146 Ibid., at paras. 38–39. 147 See part 4.4.9 of this chapter, above.
148 For suggestions that Lord Woolf ’s guidelines were significantly lower than practice, see Davies

and Tyrer (2003), although that research takes no account of the effect of mitigating factors.
149 [2003] 2 Cr App R (S) 240 at para. 16. 150 Ibid., at para. 48.
151 Brewster (above, n. 141), 10 years upheld; Jenkins [2002] 1 Cr App R (S) 22, 8 years upheld.
152 [1998] 2 Cr App R (S) 237.
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society cashiers, club treasurers and others who divert funds which are under their
control. Post office employees who steal from the mail are sentenced on a similar
basis.153

Why should such offences be regarded as particularly serious? The answer, at
least in relation to public officials and members of the professions, is that they are
selected for their positions so that ordinary people can rely upon them. As Cox put
it in the nineteenth century, professional people ‘trade upon their honesty. They
sell their trustworthiness.’154 The Court of Appeal has commented that ‘if people
cannot deal with solicitors in absolute reliance on their honesty, the business of
the country would be seriously affected in all sorts of ways’.155 The same reasoning
presumably underlies the Inland Revenue’s readiness to bring prosecutions against
accountants found to have made false declarations for taxation purposes, which
contrasts with their extreme reluctance to prosecute other taxpayers even where
considerable sums have been underpaid.156 What this seems to suggest is that the
gravamen of theft in breach of trust stems not merely from the loss to the victim
but also from the public significance of the breach of professional responsibility. It
is not merely the effect on the victim’s living standard, but the fact that the loss was
inflicted by someone who is supposed to preserve and protect that living standard.
The professional status of the offender has been betrayed, and that renders the
crime more serious. There are other factors which affect the seriousness of these
offences: on the one hand, they usually involve planning and often continue over
a substantial period of time, and on the other hand they are usually committed by
people of previous good character who suffer many consequential deprivations (loss
of job prospects, loss of pension rights) as a result of conviction. The public element
of breach of trust creates a difficulty for the von Hirsch-Jareborg framework, since
there is no necessary impact on the living standard of the typical victim (who may
be corporate, or simply one of many small depositors suffering small losses). If these
cases are to be accommodated, some kind of public dimension must be added.

In his guideline judgment in Barrick (1985),157 Lord Lane CJ concluded that
sentencing levels for breach of trust by professional people had become too low –
perhaps because the courts had been giving too great a mitigating effect to the
secondary consequences of conviction. He stated that ‘professional men should
expect to be punished as severely as the others [he had referred to thefts from the mail
by postal workers]; and in some cases more severely’. The guidelines, subsequently
amended by the Court in Clark (1998),158 propose that for sums up to £17,500,
sentences of up to 21 months should be contemplated; for £17,500 to £100,000 the
range should be two to three years; for £100,000 to £250,000, three to four years;
for £250,000 to £1 million, between five and nine years; and for £1 million or more,
terms of 10 years upwards should be considered. Although the maximum for theft

153 E.g. Poulter (1985) 7 Cr App R (S) 260. 154 Cox (1877), p. 55.
155 Wooding [1978] Crim LR 701. 156 Roording (1996).
157 (1985) 7 Cr App R (S) 142. 158 [1998] 2 Cr App R (S) 95.
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is now seven years’ imprisonment, those offences involving two or more people
may be charged as conspiracy to defraud (which has a maximum of 10 years), and
many of the others involve several charges, so that consecutive sentences will be
appropriate.159 In Barrick some nine factors relevant to seriousness were set out,
including the proposition that the higher the offender’s rank, the more serious the
offence.

To what extent these guidelines are translated into practice remains an open
question. The survey of sentencing in the mid-1990s by Flood-Page and Mackie
found that, even in the Crown Court, just over half of the cases of theft in breach
of trust did not receive a custodial sentence, sometimes because the money was
repaid, sometimes because of personal mitigating factors.160 It seems likely that
some courts are still over-impressed with the mitigation in these cases, despite the
warning in Barrick that the secondary consequences of conviction should not be
taken into account, and the result may be that white-collar offenders benefit from
a leniency which is not shown to others who steal items of much lower value, such
as wallets and handbags.

4.4.12 Theft from the person

Another form of behaviour covered by English law’s single offence of theft is theft
from the person, often taking the form of pickpocketing. Many of the offenders have
considerable criminal records, making it difficult to make direct comparisons with
theft in breach of trust, save to say that a single offence in that category may often
involve a greater sum than repeated offences of pickpocketing. When discussing
burglary of a dwelling, it was argued that the psychological harm which often results
increases the offence’s seriousness. Does pickpocketing have any similar feature?

In its report on mode of trial in 1975, the James Committee took the view that
pickpocketing should be regarded as a particularly serious form of theft:

Theft from the person, particularly pickpocketing, seems to us to fall into a different

category. It is generally regarded as a particularly offensive and frightening type of theft,

in some ways akin to robbery and burglary in its invasion of a person’s privacy; the

amount stolen bears little or no relation to the ‘criminality’ of the offence because the

pickpocket cannot know the amount until he completes the theft; and the offence tends

to be committed by gangs, which often operate on a semi-professional basis.

This combination of factors is certainly sufficient to take pickpocketing above
theft from a shop or stall, but the Committee’s reasoning begs a number of questions.
It may be true that a pickpocket rarely knows how much is likely to be gained from
the offence, although that can be said of many burglars when they enter houses.
It is not known how victims of pickpocketing are affected by the offence: we have

159 For an investment fraud for which a sentence of seven years was held appropriate, see Attorney
General’s References Nos. 48, 49, 50 and 51 of 2002 (Paulssen and others) [2003] 2 Cr App R (S)
192.

160 Flood-Page and Mackie (1998), p. 85.
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no findings comparable with those on burglary, and there are intuitive reasons for
believing that the consequences will usually be less traumatic, although they may
still be significant.

The involvement of gangs and of ‘semi-professional’ offenders, referred to by the
James Committee, continues to have a significant effect on sentences for this type
of offence. For an isolated offence, by offenders whose record does not suggest fre-
quent pickpocketing, a sentence as long as 12 months’ imprisonment has been held
proper – the offence was an attempt to steal a purse from a woman’s handbag.161

Sentences as long as five years were upheld in Freeman (1989)162 and Whitrid
(1989)163 for men with previous convictions for pickpocketing, who worked in
gangs and were described as professional criminals. However, five years is close to
the maximum for theft (seven years); the reliance on deterrent reasoning is open to
the doubts expressed in Chapter 3.2.2; and the reliance on that judicial favourite,
‘prevalence’, was criticized in part 1 of this chapter. In Gwillim-Jones (2002)164 the
Court of Appeal reviewed the authorities on theft and attempted theft of handbags
and upheld a sentence of three years on a man with over 90 previous convictions.
In McGhee and Hughes (2004)165 the Court reduced from five to four years the
sentences on two men who picked the pockets of elderly victims in a hotel.

Are these sentences at the appropriate level? In determining the commensurate
sentence, courts ought to focus on three elements: the amount taken, the psycho-
logical effect on the victim once the loss is discovered, and perhaps any secondary
fears among tourists and others preyed upon by pickpockets. The last point is rather
remote and imponderable, and the psychological consequences for victims – the
main distinguishing mark of this type of theft – are inadequately documented and
easily exaggerated. The offence invades the privacy of the victim, but the typical
diminution of living standard is unlikely to be great. The amounts taken pale into
insignificance when compared with frauds and breaches of trust involving many
thousands of pounds, often sentenced at a much lower level than the offences of
bag theft or pickpocketing (as is evident from 4.4.11 above). The culpability may be
high where the offenders are classified as ‘professional’, but the offence is surely in
the lowest band of the von Hirsch-Jareborg scale. Pickpocketing should be ranked
as considerably less serious than burglary, and there is insufficient justification for
reliance on assertions about prevalence, deterrence and ‘professionalism’ rather
than on the modest amounts proved to have been stolen.

4.4.13 Handling stolen goods

In 2001 the Sentencing Advisory Panel proposed sentencing guidelines on handling
stolen goods as part of its programme of proposing guidelines for frequently com-
mitted offences. The guidelines were set in the context of a distinction between
sexual, violent or frightening offences and other property offences, with handling

161 Smith and Read [1997] 1 Cr App R (S) 342. 162 (1989) 11 Cr App R (S) 398.
163 (1989) 11 Cr App R (S) 403. 164 [2002] 1 Cr App R (S) 19.
165 [2004] 1 Cr App R (S) 399.
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falling into the latter category – unless the handler knew that the goods had been
obtained through a violent offence, such as robbery. In Webbe (2002)166 the Court
of Appeal handed down guidelines based largely on the Panel’s advice. Having set
out lists of aggravating and mitigating factors, it divided handling offences into
three levels for sentencing purposes. At the lowest level are cases where property
valued at less than £1,000 has been acquired for resale, or property of slightly higher
value for personal use, and where the offender is young or has no record of dishon-
esty: a fine or community sentence would be the usual starting point. The custody
threshold would be reached in a second group of offences characterized by a more
sophisticated approach or a record of dishonesty. In the higher range of 12 months
to four years would fall offences committed in the course of a business, or where
the offender is an organizer or distributor of the proceeds of crime, and where the
value is up to £100,000. The Webbe guidelines have been applied in cases such as
Dixon (2002)167 to reduce from three years to 18 months a sentence for assisting in
the retention of goods worth some £255,000 from a recent burglary, by storing the
goods at his home; and Gwyer (2002)168 to justify a sentence of four years for a man
who was part of a professional operation to ‘sell on’ antiques obtained by burglary
and was convicted on nine counts of handling.

In terms of the von Hirsch-Jareborg scale, offences of handling will mostly be
at the lowest end of the spectrum. They do not usually affect the victim’s physical
integrity, freedom from humiliation or privacy and autonomy, and their effect on
‘material support and amenity’ will usually not be great. If they diminish the victim’s
‘living standard’, that diminution will usually be at the level of enhancements of the
quality of life. There may be exceptions to these propositions – a handler who
knowingly feeds off a violent robbery, or who knowingly takes property that is
central to a person’s life – but they would be unusual cases. Those who regard
handling as a particularly serious offence argue that it is handlers who support
thieves, burglars and robbers, and that therefore their offences take on some of the
gravity of those other crimes. If burglary is known to be the source of particular
goods, the handler bears some responsibility for the misery or deeper psychological
effects typically felt by a householder whose house is burgled. But even if that
argument is accepted, it is surely the burglars who bear most of the responsibility
for inflicting such psychological harm, and the handler’s responsibility is more
remote and more attenuated. However, this is a difficult question, which is crucial –
as we shall now see – in the context of indecent photographs of children.

4.4.14 Child pornography

In 2001 the Court of Appeal asked the Sentencing Advisory Panel to draw up guide-
lines on offences involving child pornography,169 and also in 2001 the maximum
penalty for possessing an indecent photograph of a child was increased from six

166 [2002] 1 Cr App R (S) 82. 167 [2002] 2 Cr App R (S) 18.
168 [2002] 2 Cr App R (S) 246; see also Chalcraft and Campbell [2002] 2 Cr App R (S) 172, where

Webbe was applied but where an element of entrapment was held to justify a reduction in sentence.
169 In Wild (No. 1) [2002] 1 Cr App R (S) 37.
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months to five years, and the maximum for making, distributing or publishing such
photographs was increased from 3 to 10 years.170 The Panel’s advice was substan-
tially followed by the Court of Appeal in Oliver (2003),171 where guidelines were
laid down. The centrepiece is a five-level scale of images, according to the relative
seriousness of the activity they portray. The guidelines also rest on the nature of the
offender’s involvement (from mere viewing to actual involvement in production
or distribution), and on the number of images involved, which in some cases run
to hundreds or thousands. Where the offender merely downloads (and does not
distribute) images at level 1 or a small number of images at level 2, a community
sentence would usually be appropriate. But the custody threshold is reached when a
person downloads many images at level 2 or a small number at level 3, and from there
upwards the levels of imprisonment depend on the number of images at levels 3, 4
or 5. From these starting points, of course, courts would take account of mitigating
and aggravating factors in arriving at an appropriate sentence.172 The guidelines in
Oliver have been much cited in cases dealing with those who have downloaded child
pornography from the Internet, but there remain important questions of principle
relevant to assessing the relative seriousness of such offences.

On the von Hirsch-Jareborg scale, the actual making of indecent photographs
of children may infringe two significant interests – freedom from humiliation or
degrading treatment of the children, and their privacy and autonomy. In some cases,
perhaps many, the photographed activities may have a lasting effect on their psy-
chological adjustment.173 However, to what extent should an offender who merely
downloads images already available be sentenced on the basis of involvement in the
exploitation of young children? The Panel’s view, accepted by the Court, was that

an offender convicted for possession of child pornography should be treated as being

to some degree complicit in the original child sexual abuse which was involved in the

production of the images. The level of sentence for possession should also reflect the

continuing damage which is done to the victim or victims, through copying and further

dissemination of the pornographic images.174

The argument in the first sentence is similar to that often applied to the offence of
handling stolen goods, and its relationship to the original offence (burglary, robbery
or theft) whereby the goods were obtained. The argument is either an expressive
one – that the offender signifies his endorsement or support for the activities
depicted by downloading the images – or a deterrent one – that if people did

170 By s. 41 Criminal Justice and Court Services Act 2000.
171 [2003] 2 Cr App R (S) 64, adopting SAP, Offences involving Child Pornography (2002).
172 E.g. Tatam [2005] 1 Cr App R (S) 256, downloading some half a million indecent images of

children, including over 3,000 showing penetrative sexual activity involving children. The Court
upheld the sentence of five years’ imprisonment, with an extended sentence (see ch. 6.8 for the
new form of extended sentence).

173 For such a case, involving the actual taking of photographs of very young children, see Saunders
[2004] 2 Cr App R (S) 459 – firmly stated by the Court to be ‘not an Oliver case’ because of the
direct involvement of the offender in the activities themselves.

174 SAP, Offences involving Child Pornography, para. 13.
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not download the images there would be no incentive for them to be made. The
deterrent point is arguable, since there are certainly some people who take such
photographs for their own use only.175 The expressive point is stronger, for how
could a person who knowingly downloads such an image protest that he does not
condone the activities depicted? His downloading may be remote from the orig-
inal making of the image, but in the absence of any plea of mistake he must to
some extent be endorsing what was done. This may explain why downloading such
images of children cannot be de-coupled from the making of them, but it remains
for discussion whether the sentence levels indicated by Oliver are too low, about
right, or too high.176

4.4.15 The Magistrates’ Courts guidelines

More will be written in Chapter 9, below, on the approach of the Court of Appeal to
the lower reaches of the ‘tariff ’ and on other relevant guidelines. Before 1999, when
the Sentencing Advisory Panel started work, one problem was that the Court of
Appeal had little opportunity to deal with the general run of non-serious crime that
is the daily diet of the magistrates’ courts and of many Crown Court sittings. Perhaps
because the Court of Appeal’s pronouncements on relatively non-serious crime were
infrequent and unconvincing, the Magistrates’ Association began to draw up its own
guidelines. Now they are drawn up by a group including justices’ clerks and district
judges, and are known as the Magistrates’ Court Sentencing Guidelines.177 Each of the
selected offences has a page devoted to it: the page begins by indicating a guideline
level of sentence (i.e. either fine/discharge, community penalty or custody), then
sets out some of the factors that will make each offence more or less serious, and
then draws attention to personal mitigating factors. Leaving out the section on road
traffic offences, some of the principal guideline levels in the latest (2004) version
are as follows:

1. Guideline – custody. Affray; aggravated vehicle-taking; assault occasioning
actual bodily harm; assault on a police officer; breach of an anti-social behaviour
order; harassment, alarm or distress with intent; harassment causing fear of vio-
lence; possessing an offensive weapon or a bladed instrument; racially aggravated
common assault;178 racially aggravated threatening behaviour; racially aggravated
harassment, alarm or distress with intent; racially aggravated harassment causing
fear of violence; theft in breach of trust.

2. Guideline – community penalty. Animal cruelty; burglary not in a dwelling;
common assault; cultivation of cannabis; disorderly behaviour with intent to cause
harassment, alarm or distress; evasion of duty; going equipped to steal; harassment,
alarm or distress; interference with a vehicle; handling stolen goods; obtaining by

175 E.g. Saunders, above n. 173.
176 SAP is revisiting its earlier Advice in the context of its proposals on sentencing under the Sexual

Offences Act 2003.
177 For fuller discussion of their origins, see ch. 2.5 above.
178 In these three lists, ‘racially aggravated’ is shorthand for offences aggravated by race, religion,

disability or sexual orientation. See below, ch. 7.2.
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deception; possession of class A drug; racially aggravated criminal damage; racially
aggravated harassment, alarm or distress; racially aggravated disorderly behaviour;
school non-attendance; social security fraud; taking a vehicle without the owner’s
consent; theft; threatening behaviour.

3. Guideline – fine or discharge. Criminal damage; cultivation of cannabis; disor-
derly behaviour; drunk and disorderly; making off without payment; non-payment
of television licence; obstructing a police officer; possessing a class B or C drug.

These are merely guidelines or ‘starting points’, and of course the sentence in
each case should reflect not merely any factors which make the particular offence
more or less serious, but also mitigating factors personal to the offender. Several of
the distinctions reflect points already discussed above (e.g. the difference between
domestic burglary and other burglaries), and other distinctions based on aggra-
vating factors (e.g. that between common assault and assault on a police officer)
are discussed in Chapter 5. The guidelines have undoubtedly become more severe
since they were first drafted in 1989, and one feature of the 2004 guidelines was the
removal of several offences for which the guideline was previously custody into a
higher category that requires the court to consider whether its sentencing powers
are sufficient to deal with the case – for example, aggravated assault, actual bodily
harm or unlawful wounding or grievous bodily harm, the possession of indecent
photographs of children, the production or supply of class A, B or C drugs, and
violent disorder.

As mentioned in Chapter 2.5.2 above, these guidelines appear to be adopted
by a majority of areas, and the co-option of justices’ clerks and district judges was
designed to persuade benches and courts in all areas to adopt them. The latest (2004)
version will be the last to be produced in this way, since the Sentencing Guidelines
Council now has responsibility for setting guidelines for all courts. Presumably the
Sentencing Advisory Panel will soon start work on a revision of the guidelines,
with a view to submitting them to the Council for eventual approval as definitive
guidelines. That, for the first time, would cloak the guidelines with legal authority.

4.5 Individual culpability

So far, this chapter has concentrated on one of the elements of proportionality –
offence-seriousness – and on one of the components of offence-seriousness – the
harm done or risked by the offender’s conduct. We now turn to the other principal
dimension of offence-seriousness, the culpability of the individual offender.

Harm refers to the injury done or risked by the criminal act. Culpability refers to the

factors of intent, motive and circumstance that determine how much the offender

should be held accountable for his act. Culpability, in turn, affects the assessment of

harm. The consequences that should be considered in gauging the harmfulness of an

act should be those that can fairly be attributed to the actor’s choice.179

179 Von Hirsch (1986), pp. 64–5.
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A number of the discussions in part 4.4 above turn on the degree of offender’s
culpability. It is now time to explore the relevant principles.

In English law most of the offences discussed in part 4.4 above require proof of an
intention to cause the prohibited harm, or proof of recklessness in that regard. This
is sometimes termed the subjective principle of criminal liability: for most of the
serious offences, criminal liability depends on the offender’s choice or awareness of
what he was doing.180 While courts may deliberate over whether or not the offender
can be said to have intended a particular result, the question at the sentencing
stage is rather different. The concept of intention in English law is wide enough to
comprise a whole range of mental states, from planning, through deliberation, to a
hastily conceived intent, a ‘spur of the moment’ decision and an impulsive response
to a situation. Any of these mental attitudes satisfies the definition of intention
in English law: so long as the offender realized for a split-second the nature of
the act, it is likely to be held intentional. However, one might wish to argue that
the premeditated offender is more culpable than the one who acts on the spur
of the moment. As Bentham put it, the longer the offender continued under the
influence of anti-social motives, the more convincing is the evidence that he has
rejected social motives.181 So there are degrees of culpability within the concept of
intention, running from the careful plan down to the sudden impulse.

Exactly the same might be said of the legal concept of recklessness. It is usually
defined in terms of awareness of risk, but the degree of culpability surely varies
according to the magnitude of the risk and the amount of calculation involved.
Although the term ‘reckless’ may be thought to suggest a carefree act executed
with abandon, there is a scale of recklessness running along two dimensions: first,
there is the anticipated degree of risk that the harm will materialize, from a high
to a low risk; second, there is a similar scale to that within intention, running
from a carefully calculated risk, through to a deliberate risk and a sudden risk,
to impulsive risk taking. Once again, the decision on criminal liability does not
supply the sentencer with the fine detail necessary for an estimate of culpability. It is
possible that some of the more calculated forms of recklessness might be adjudged
more serious than impulsive forms of intention. Tom Hadden has argued that
courts should be required to determine issues such as premeditation or impulse at
trial:182 he accepted that this would add considerably to the length and complexity
of proceedings, which some would regard as sufficient to condemn the proposal,
but he makes the strong point that these decisions are no less important for the
offender than the ‘intention or recklessness’ decision which the law now requires.

A further point is that the two key legal concepts of intention and recklessness do
not exhaust the factors which do, and should, influence judgments of culpability. As
a matter of law, there is a range of possible defences to criminal liability – insanity,
duress, mistake of fact, and to some extent mistake of law and intoxication. English

180 For fuller discussion see Ashworth (2003a), ch. 5.
181 Bentham (1789), ch. XI, para. 42. 182 Hadden (1968), pp. 534–5.
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law confines each of these defences narrowly,183 and does so partly because effect
can be given at the sentencing stage to variations in culpability. So it is important
to consider whether a case contains an element of duress, mistake, entrapment by
the police or provocation. As Martin Wasik has argued, there is a ‘scale of excuse,
running downwards from excusing conditions, through partial excuses to mitigating
factors’.184 Thus, provocation and entrapment do not constitute general defences in
English law (though provocation may reduce murder to manslaughter), but courts
are expected to take them into account when assessing culpability for the purpose
of sentencing. The claims of particular excuses to be included as full defences or
merely reflected in sentencing will not be discussed in detail here.185 The important
point is to recognize that culpability is a wider issue than cognition, as represented
by the two legal terms of intention and recklessness, and that it extends to a wide
range of volitional and situational factors.

Indeed, the boundaries should be pushed further still. It is not simply that con-
sideration of a claim of duress or provocation may take the sentencer beyond the
offender’s awareness of what he was doing, to his control over his emotions and
the pressures exerted by others. There are at least two further issues – the question
whether individuals should generally be held responsible for their behaviour and
their intentions, and the question whether culpability might be reduced by a dis-
advantaged social background or an unsatisfactory upbringing. As we shall see, the
questions are interconnected.

The first of these issues is raised by determinists, who argue that all our behaviour
is determined and therefore it is neither sensible nor fair to hold people responsible
even when they appear to have intended to cause a particular harm. However, very
few people hold this extreme form of determinism, and it has been convincingly
argued that there is insufficient justification for regarding determinism as either
true or false.186 So there is no reason to abandon the common-sense view that
in most matters we have some degree of choice whether to act or refrain from
acting. This is a qualified statement, because even English law accepts that there are
some occasions when behaviour can be regarded as so heavily determined by other
factors as not to justify any blame. This is so where the defence of insanity or the
defence of duress succeeds. These may be regarded as atypical cases which do not
defeat the general proposition that most people have sufficient freedom of action for
most of the time so that one can properly judge people in terms of culpability and
responsibility.

There is a second challenge, and this comes not from philosophical arguments
about freedom of the will but from criminological arguments about the causes of
crime. In their speeches in mitigation of sentence, lawyers sometimes refer to the fact
that the offender had a difficult family background or has been subject to several
social disadvantages. Should this be accorded any effect in judging culpability?

183 Ashworth (2003a), ch. 6. 184 Wasik (1982), p. 524.
185 See Wasik (1982), Wasik (1983) and Ashworth (2003a), ch. 6.9. 186 Kenny (1978).
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Table 10. Association between social background and ‘delinquency’

Characteristic

Percentage of those with

characteristic found

‘delinquent’

Percentage of those

without characteristic

found ‘delinquent’

Lowest income (poor) 33 17

Large family (five or more children) 32 17

Criminal parent 36 16

Known delinquent sibling 45 15

Bad parental behaviour 32 16

Parental separation before boy

reached age 10

39 19

Teachers’ ratings of boys ‘most

troublesome’ at age 8

38 12

Source: Based on West (1973), p. 191.

There are research findings, based on a detailed follow-up of the careers of some
800 boys, which show that certain background factors tend to be associated strongly
with subsequent criminality. West and Farrington’s Cambridge study produced the
findings shown in Table 10.

The figures in Table 10 show the percentage of boys with each characteristic who
were later detected in lawbreaking. Although it might be tempting to argue that an
individual with a known delinquent sibling has less chance of avoiding detection
than one without a known delinquent sibling, not least because the police and others
might tend to identify a ‘problem family’, the key question is whether the offending
behaviour of such boys is less under their control. This is not a strong inference,
since proportionately more of those with delinquent siblings were not detected in
delinquency (55 per cent) than were (45 per cent). A different approach might be
to take a cluster of characteristics: the Cambridge study found that over half of the
boys with three or more of the five adversities (low family income, large family
size, parental criminality, low intelligence and poor parental behaviour) became
delinquent. Since these characteristics, taken together, suggest that the boys had
from an early age been subject to influences which were not conducive to law-
abidance, there is some basis for the argument as to whether they should be treated
as less culpable than those who have had the benefit of more benign influences.
As Roger Hood argues, one must question whether these five adversities do not
themselves ‘arise, to some considerable extent, from wider socio-economic and
cultural circumstances’.187 Economic, employment and education policy all have a
profound effect on the way in which people live. This is a point which criminologists

187 Hood (1987), p. 532.
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of various hues have been making for years – from the Marxists who emphasize the
organization of the means of production, through Robert Merton’s US version of
anomie theory, to left-realists such as John Lea and Jock Young, who argue that the
key issue is relative deprivation: ‘people’s perception of unjustified inequalities, and
of being excluded from the glittering prizes of capitalist society – material wealth
or individual status and prestige – and marginalization from legitimate channels of
redressing the balance’.188

In a survey of human development and criminal careers, David Farrington has
demonstrated the wide range of family situation, social and economic factors that
are correlated with offending behaviour, and indeed with other behavioural traits
such as daring, the pursuit of excitement, and sexual intercourse and drinking at an
early age.189 Some support for the social arguments comes from a Home Office study
of trends in crime by Simon Field: by examining recorded crime rates and economic
fluctuations, he suggested that ‘the economic circumstances of individuals play a
role in the causation of crime’. Thus

in years when people are increasing their spending very little, or even reducing it,

property crime tends to grow relatively quickly, whereas during years when people are

rapidly increasing their expenditure, property crime tends to grow less rapidly or even

fall. In England and Wales the relationship has held throughout the twentieth century,

and has been particularly strong in the last 20 years.190

Findings such as these may tend to confirm the general causal relationship
between economic policy and crime, and they may therefore strengthen the argu-
ment that an offender with an appropriately disadvantaged background might be
regarded as less culpable.

Strong arguments have, however, been ranged against this. It can be contended
that these are general issues of social policy which can be tackled only through
‘broad and slow social processes’, and the need is to deal with individual cases now.
Wilson and Herrnstein accept that criminality derives to a considerable extent from
attitudes which are socially conditioned, but nevertheless conclude that ‘the very
process by which we learn to avoid crime requires that the courts act as if crime
were wholly the result of free choice’.191 In other words, desirable as it may be to
work for long-term alleviation of the social problems associated with crime, the
proper short-term approach is to regard offenders as rational, choosing citizens
and not to reduce sentences wholesale because of the imperfections of social policy.
This analysis is unacceptable. True, the findings of criminological surveys must be
shown to have implications for particular cases before any reduced culpability can
be contemplated. But if there is evidence that a person’s offending derives in some
significant measure from upbringing or social background, that should be a ground

188 Lea and Young (1993), p. ix. 189 Farrington (1997). 190 Field (1990).
191 Wilson and Herrnstein (1985), pp. 528–9; cf. Hood (1987), pp. 533–4.
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for reduced culpability. There remains the counter-argument that by no means all
people with such backgrounds fall into crime (or are detected in crime); but there
are strong social grounds for recognizing a diminished degree of responsibility
among people with these characteristics, even though the extent of the reduction
in responsibility will vary in individual cases.192

We have seen, therefore, that the assessment of culpability has various dimen-
sions. At the level of legal liability it usually turns on intention, recklessness and a
limited group of excusing defences. Where the offender’s case has elements of an
excusing condition but falls outside the narrow legal definition for a defence, this
should be a good ground for reduced culpability. And there are wider factors of
family background and social conditions which may, in appropriate cases, reduce
the offender’s culpability. These instances of reduced culpability might be regarded
either as mitigating factors or as questions of culpability, and there seems to be no
firm dividing line between them. Moreover, all the grounds for reduced culpability
have within them differences of degree. Just as the legal concepts of intention and
recklessness were shown to cover different degrees of culpability, so there are dif-
ferent degrees of such factors as provocation too. However, these details will not be
pursued here.193

4.6 Proportionality, human rights and European law

It is important here to note briefly the various ways in which European laws require
the proportionality of sentences to offences. In Chapter 3.4.1 above the effects of
European human rights law were mentioned, and it was observed that proportion-
ality constraints can be found in Articles 3 and 5 of the European Convention on
Human Rights, and also in the various articles (such as Art. 8 on respect for pri-
vate life) that allow limited interference with Convention rights. A further source
of proportionality constraints in English law may be found in European Com-
munity law. It is well known that European Community law maintains a right of
free movement, but equally it enables member states to penalize those who fail to
carry the required documentation to take advantage of that right. The European
Court of Justice has insisted that sentences for breach must remain in proportion
to the relevant right: any penalty ‘which is so disproportionate to the gravity of the
infringement that it becomes an obstacle to the exercise of that freedom’ is inconsis-
tent with Community law.194 This is a general doctrine of Community law, which is
applicable in other similar circumstances.195 It has been reinforced by the provision,

192 Cf. Hudson (1998) with Hutton (1999).
193 For discussion of provocation and intoxication in relation to sentencing, see Ashworth (1983),

pp. 167–73.
194 Casati [1981] ECR 2595, para. 27; see also Pieck [1980] ECR 2171, and discussion by Guldenmund,

Harding and Sherlock (1995), pp. 110–17.
195 On which, see Baker (1998), pp. 371–3.
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in the Charter of Fundamental Rights that forms part of the new Constitution for
Europe, that ‘the severity of penalties must not be disproportionate to the criminal
offence’.196

4.7 Proportionality and offence-seriousness

This chapter has considered ways of gauging the seriousness of the harm caused or
threatened by various offences; the principal issues involved in assessing culpability;
and the problem of ‘discounting’ seriousness to reflect remoteness from the harm.
Issues of aggravation and mitigation have been left over to Chapter 5. The effect of
previous convictions is reserved for Chapter 6. The problems raised by proportion-
ality in cases where the offender has to be sentenced for two or more offences will
be examined in Chapter 8: these are difficult problems, since most discussions
assume that it is two individual offences which are to be compared. Lastly, there
is also the difficulty of achieving some kind of proportionality between the seri-
ousness of the offence and the severity of the sentence, aired in part 4.3 above and
discussed in Chapters 9 and 10. The present chapter is therefore little more than an
exploration of one key concept in proportionality, the seriousness of the offence.

In practice, all the elements of proportionality constantly come into play. The
justification for divorcing the treatment of offence-seriousness from that of the
use of custodial sentences is to enable careful analysis. It has been noted that
the Criminal Justice Act 2003 retains the concept of ‘commensurability’, despite
the destructive interpretation by the Court of Appeal of the equivalent provision
in the 1991 Act.197 However, the 2003 Act also requires courts, in s. 142, to have
regard to five separate and conflicting purposes of sentencing. Although the Sen-
tencing Guidelines Council has insisted that the priority is to ensure that sentences
are proportionate, s. 142 sows the seeds of confusion.

It is evident from part 4.4 of this chapter that there is already some confusion
in the setting of sentence levels, and that considerations of proportionality are
not always uppermost. The conflicting rationales emerge clearly if the sentencing
approaches to rape and attempted murder are compared with those to robbery
and drug dealing. In part 4.4 of this chapter a modified version of the approach
proposed by von Hirsch and Jareborg was applied to these and other offences.
It can be strongly argued that the starting points for armed robberies and drug
importation fail to stand in a proportionate relationship to those for rape (five or
eight years) and the normal range for attempted murder between friends (10 to
12 years). Where rape and attempted murder strike at very basic elements in one’s
living standard, robbery and drug smuggling may often be more remote or diluted.
Thus the courts have tended to justify their sentencing approaches to robbery and

196 Art. II.49(3), discussed by van Zyl Smit and Ashworth (2004).
197 In Cunningham (1993) 14 Cr App R (S) 444, discussed in ch. 3.5 above.
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drug smuggling on general deterrent grounds. This raises the question whether
in this respect English sentencing attributes more importance to property than to
physical safety. Drug smuggling is immensely profitable and, although attempts
have been made to justify its high position on grounds of (remote) threat of harm
to others, it seems that profitability is a central concern – even when sentencing
drug couriers.198 It seems unlikely that armed robbery would be ranked so highly
if the two constituent parts were treated separately: the threats or use of force
involved would not themselves attract substantial sentences, and many building
society robberies and street robberies yield fairly modest sums of money. If it is
the deterrent rationale that gives these offences their high position on the tariff,
then the evidence in its favour must be examined. Recent careful examinations
of the general evidence demonstrate that there is no adequate empirical basis for
believing that the marginal deterrent gains from increasing sentence levels above
what is proportionate are likely to be significant.199

In some fields it appears that mitigating factors have such an enormous effect as
to upset the natural ranking. Attention was drawn earlier to the sentence range for
manslaughter upon provocation: it rarely attracts more than seven or eight years’
imprisonment, which puts it parallel not only with many rapes but also, more
tellingly, with many robberies of building societies and sub-post offices involving
no actual force and little money. Generally, it may be a manifestation of the emphasis
on profit and property: the result is to undervalue human life compared to property.
The argument becomes even stronger when sentences in the three- to five-year range
are approved for ‘professional’ pickpocketing. Even if it were established by evidence
that pickpocketing has a psychological impact on victims comparable to that found
in research into the impact of burglary – and at present there is no such evidence –
it is surely excessive for the sentencing range for professional pickpocketing to be
so close to that for rape.

Another point concerns the effect of unintended consequences upon sen-
tence. We noted the courts’ tendency to take these into account in sentencing
for manslaughter and for causing death by bad driving. Much less significance is
attributed to the unintended deaths resulting from the unlawful act in manslaugh-
ter than in causing death by bad driving, and this is logical. Much of the conduct
constituting the unlawful act in manslaughter is of a fairly minor nature, with little
to put the offender on notice of the risk of death. On the other hand, it is well known
that driving dangerously or with excessive alcohol creates risks for the safety and
lives of others, supporting the greater emphasis placed on resulting deaths in those
cases.

198 See Attuh-Benson [2005] Crim LR 243, where counsel attacked the appropriateness of using deterrent
sentences against mere couriers, but the Court of Appeal reasserted its policy.

199 See Halliday (2001), p. 129, Bottoms (2004), pp. 63–6, and ch. 3.3.2 above.
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These and many other issues have already received some discussion in this
chapter. One pervasive question is whether factors which mitigate or aggravate
the seriousness of an offence are not sometimes allowed to exert a greater effect
on sentence than the nature of the offence itself. Should a planned offence be so
much more serious, even if the sum of money involved is small? Should the fact that
the victim is elderly take the offence above the normal range? Should the element
of provocation take the case so far beneath the normal range? We now turn, in
Chapter 5, to examine mitigating and aggravating factors.



CHAPTER 5

Aggravation and mitigation

5.1 Some preliminary problems of principle

The concepts of aggravation and mitigation have tended to attract little close exam-
ination or theoretical discussion. Perhaps this is because the factors recognized as
aggravating or mitigating are thought to be uncomplicated or uncontroversial, or
(in the terminology of the English judiciary) ‘well known’ and ‘well established’.
However, it will be argued in this chapter that many of them raise contentious issues.
These issues assume particular importance now for three particular reasons:

� several aggravating factors and one mitigating factor are statutory requirements under

the Criminal Justice Act 2003, as we shall see;
� s. 166 of the 2003 Act reaffirms that the various statutory thresholds for imposing

custodial sentences and community sentences should not be read as ‘prevent[ing] a

court from mitigating an offender’s sentence by taking into account such matters as, in

the opinion of the court, are relevant in mitigation of sentence’; and
� s. 174(2) of the 2003 Act requires the court in any case to ‘mention any aggravating or

mitigating factors which the court has regarded as being of particular importance’.

For these three reasons, the analysis of the justifications for particular aggravating
and mitigating factors becomes a more pressing task than may hitherto have been
supposed. Moreover, the sentencing research by Hough, Jacobson and Millie shows
that it was chiefly the influence of personal mitigating factors that often made the
difference between a community sentence and a custodial sentence in cases ‘on the
cusp’.1

The restatement in s. 166 of the power to mitigate sentence is broadly framed,
and immediately it raises the question whether justifications for taking account of
some personal mitigating factors may be found outside the fundamental rationale
of sentencing – which, as argued in Chapters 3 and 4, is that the sentence should
be proportionate to the seriousness of the offence. This would not necessarily be
illogical: it was argued in Chapter 3.4 above that it is possible to defend a sentencing
system which has a primary rationale and which then allows certain other rationales

1 Hough et al. (2003), pp. 39–43.
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to have priority in respect of certain types of crime or types of offender. The key
requirement is that the justifications be strong and specific. Similarly, the notion that
all aggravating and mitigating factors ought necessarily to be linked to the primary
rationale must be rejected as too astringent a view, particularly in the context of a
branch of the law so closely entwined with social policy and so politically sensitive
as sentencing. It would be odd and probably inconsistent if the central core of
aggravating and mitigating factors were not linked to the primary rationale, but
there is no reason why additional factors should not be recognized. Everything
depends on careful examination of the justifications for these factors.

One reason why the main aggravating and mitigating factors should be related
to the primary rationale is that their status as such might be purely adventitious.
One legal system may have distinct offences of robbery and armed robbery, the
latter defined so as to penalize robbery involving the use or threatened use of a gun.
Another, such as England and Wales, might have a single offence of robbery, and
might treat the use or threatened use of a gun as an aggravating factor. Similarly, some
countries have separate offences of theft, graded according to the amount stolen or
perhaps the position held by the person stealing, whereas English law treats such
factors as aggravating factors in a single offence of theft. It may therefore be a matter
of legislative tradition whether such factors are part of the definition of the crime
or are left to sentencing, but it should make no difference to the arguments needed
to justify the factor as aggravating. The definitions of offences should in general be
coherent with the primary rationale of sentencing,2 and the same should apply to
factors which could readily be treated as elements in the definitions of offences.

A further preliminary question concerns the practical relationship between
aggravating and mitigating factors. It is often right to suppose that the opposite
of a mitigating factor will count as aggravating (e.g. impulsive reactions may justify
mitigation and premeditation may be aggravating), and this applies particularly
where the two factors can be represented as extreme points on a spectrum. How-
ever, there may be other circumstances in which the absence of a mitigating factor
should not count as aggravating. There has been some debate in England about the
implications of the sentencing ‘discount’ for pleading guilty: clearly, a person who
pleads not guilty and is convicted cannot receive this discount, and so the sentence
will be higher than for someone who pleaded guilty to a similar offence. But does
that mean that pleading not guilty and putting the prosecution to proof is an aggra-
vating factor? Pleading not guilty certainly has a potential cost that pleading guilty
does not have; but in principle the person who is convicted after a not guilty plea
should receive the normal sentence, not an aggravated sentence. In essence, there-
fore, there are three forms of response to factors in each case – aggravating, neutral
and mitigating. These may simply represent points on a spectrum (e.g. between
impulsivity and premeditation). But where the factor relates to the presence or
absence of a single element (e.g. pleading guilty or not guilty), there is a question

2 For a sophisticated discussion of these issues, see Jareborg (1988).
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as to how they should be characterized. The wrong approach is to assume that the
opposite or negative of a mitigating factor is necessarily aggravating; it might be
neutral, as demonstrated by the theory of the discount for a guilty plea. Similarly,
it is widely accepted to be an aggravating factor if the offence is committed against
an elderly or a very young victim, but it would be absurd to claim mitigation on
the basis that the victim was aged between, say, 20 and 50. That is simply a neutral
factor.

5.2 Aggravation as increased seriousness

5.2.1 Statutory aggravating factors

English law now requires courts to treat certain factors as aggravating. The Criminal
Justice Act 2003 sets out four such factors. The first – previous convictions for
relevant and recent offences – will be discussed fully in Chapter 6.3 below. The
other three – offence committed on bail; racial or religious aggravation; aggravation
related to disability or sexual orientation – will be discussed here.

1. Offence committed on bail. S. 143(3) of the Criminal Justice Act 2003 states that
‘in considering the seriousness of any offence committed while the offender was
on bail, the court must treat the fact that it was committed in those circumstances
as an aggravating factor’. This restates a principle recognized for some years,3 but
what is its justification? The fact that the offence was committed during a period
when the offender was on bail does not increase the harm caused by the offence, nor
does it increase the culpability of the offender in relation to that crime. Presumably
the argument is that it constitutes an act of defiance of the court, or a breach of
the trust placed in the offender by releasing him on bail pending the hearing of
his case, or at least demonstrates that he has failed to heed the element of official
censure implicit in the commencement of proceedings against him.4 Since it is also
a principle that the sentence for an offence committed on bail should be consecutive
to the sentence for the original offence,5 the aggravating effect of this factor ought to
be relatively small. The consecutive principle will increase the sentence anyway, and
the argument that aggravating the sentence is likely to have an additional deterrent
effect is as unsubstantiated as most claims about deterrence.6

2. Racial or religious aggravation. The Crime and Disorder Act 1998 introduced
racially aggravated forms of wounding and assault (s. 29), criminal damage (s. 30),
public order offences (s. 31) and harassment (s. 32). There is also a more general
provision, now re-enacted as s. 145(2) of the Criminal Justice Act 2003, that ‘if
an offence was racially or religiously aggravated, the court must treat that fact
as an aggravating factor, and must state in open court that the offence was so

3 It is substantially a re-enactment of s. 151 PCCS Act 2000 and s. 29(2) of the CJA 1991.
4 There is, of course, room for argument about whether the bringing of a prosecution can be said

to imply censure at that stage (see Ashworth and Redmayne (2005), ch. 8); and the analysis may
depend on whether D intends to plead guilty or to contest guilt.

5 See ch. 8.2.3 below. 6 See ch. 3.3.2 above.
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aggravated’. The definition of ‘racially aggravated’ is given in s. 28 of the 1998
Act, and includes conduct that is either racially motivated or involves the offender
demonstrating towards the victim ‘hostility based on the victim’s membership (or
presumed membership) of a racial group’. A parallel definition now applies to
‘religious aggravation’.7

When the specific racially aggravated offences were enacted in 1998, they created a
sentencing problem, since, in order to conform to existing conventions, Parliament
increased the sentences for the different offences by different proportions – for
example, the maximum for common assault rose from six months to two years if
racially aggravated (a fourfold increase), whereas the maximum for a s. 20 wounding
or a s. 47 assault rose from five to seven years if racially aggravated (an increase of
under a half). Moreover, it was clear from the statutory scheme that, if the offence
of conviction is one that has a racially or religiously aggravated version, of which the
offender has not been convicted, it would be wrong for the court to take account of
any racial or religious element so as to aggravate the sentence. These were prominent
factors in leading the Sentencing Advisory Panel to propose guidelines for racially
aggravated offences in 2000.8 The Panel, noting the legislative intent of identifying
racial crimes so as to mark them out for specific condemnation, proposed a scheme
of enhancements to deal with this type of case. The Court of Appeal considered
the Panel’s advice in Kelly and Donnelly (2001),9 and accepted it in part. It accepted
the proposal that courts should first state what the sentence would be without the
racial (or religious) element, and then state the sentence including that element.
As Rose LJ commented, ‘this will lead to transparency in sentencing, which will
be of benefit to the public and, indeed, to this Court if subsequently the sentence
passed is the subject of challenge’.10 The Panel had gone on to propose that the
enhancement should normally be between 40 and 70 per cent of the sentence for the
basic offence, but the Court of Appeal preferred to leave it to the judge to consider
the appropriate overall sentence without any such guideline. One feature of the
Panel’s advice is always to identify factors that make an offence (or, in this instance,
racial or religious aggravation) more or less serious. The Court of Appeal agreed
with the Panel’s proposed factors, which included among the aggravating factors
a pattern of racist conduct, membership of a racist group, deliberate humiliation
of the victim and repeated or prolonged expressions of racial hostility. Two factors
that might make the behaviour less serious were identified as the relative brevity of
the racist conduct, and cases where there was no evidence of racial motivation and
any racial abuse was minor or incidental. The same considerations now apply to
religious aggravation.

Increasing sentences for these reasons may be seen as generally justified on the
ground of reaffirming and enhancing social values of toleration and respect for

7 Its origin may be found in s. 39 of the Anti-Terrorism, Crime and Security Act 2001.
8 SAP, Racially Aggravated Offences: Advice to the Court of Appeal (2000).
9 [2001] 2 Cr App R (S) 341.

10 Ibid., at p. 347. The Court thus reversed what it had held in the earlier decision in Saunders [2000]
2 Cr App R (S) 71.
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the variety of racial and religious groups, and more specifically as marking the
humiliating effect on victims that such conduct often has. Whether or not Parlia-
ment was right to enact a handful of specific racially and religiously aggravated
offences, the general principle of aggravation of sentence on such grounds is surely
correct, and one that coheres with the principle of proportionality in sentencing.
The approach laid down in Kelly and Donnelly for racially and religiously aggravated
offences should be applied more widely, so that, wherever a sentence is increased to
take account of racial or religious aggravation, the court should both state this and
identify the enhancement added for this reason.

3. Aggravation related to disability or sexual orientation. S. 146 of the 2003 Act
introduces a new statutory aggravating factor, similar in its wording to that appli-
cable to racially and religiously aggravated cases. Courts are required to treat as
aggravated offences in which the offender was wholly or partly motivated by, or has
demonstrated hostility based on, either the sexual orientation or presumed sexual
orientation of the victim, or a disability or presumed disability of the victim. Thus
where male homosexuals are singled out for assault, or where during the course
of an attack an offender makes a homophobic remark, courts ‘must treat’ that
fact as aggravating the offence and ‘must state in open court that the offence was
committed in such circumstances’.11 Presumably courts should approach the task
of sentencing such cases in a manner consistent with the guidelines in Kelly and
Donnelly on racial aggravation. There is a difference in the statutory framework,
since there are no specific offences that have a version with a higher maximum
penalty for aggravation related to disability or sexual orientation, but the general
principle – and the justifications for it – are surely the same.

5.2.2 General aggravating factors recognized in definitive guidelines

In its guideline Overarching Principles: Seriousness, the Sentencing Guidelines
Council set out a number of general aggravating factors, or ‘factors indicating higher
culpability’. The list is not intended to be exhaustive, and it includes the statutory
aggravating factors already mentioned, but it may be useful to draw attention to the
other factors:

planning of an offence

intention to commit more serious harm than actually resulted from the offence

offenders operating in groups or gangs

commission of the offence for financial gain (where this is not inherent in the offence

itself)

high level of profit from the offence

attempt to conceal or dispose of evidence

failure to respond to warnings or concerns expressed by others about the offender’s

behaviour

offence committed whilst on licence

offence motivated by hostility towards a minority group, or members of it

11 The words of s. 146(3) of the 2003 Act.
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deliberate targeting of vulnerable victim(s)

commission of an offence while under the influence of alcohol or drugs

use of a weapon to frighten or injure the victim

deliberate and gratuitous violence or damage to property, over and above what is needed

to carry out the offence

abuse of power

abuse of position of trust12

The Council’s assumption is that these factors indicate greater culpability, and
are therefore compatible with the principle of proportionality. We may consider
whether this is right, examining at least some of the factors listed.13

Greater culpability is probably the answer where an offender commits a crime
against a vulnerable victim: there is a widely shared view that it is worse to take
advantage of a relatively helpless person, and so the offender is more culpable if
aware that the victim is specially vulnerable (e.g. old, very young, disabled, etc.).
Thus in Attorney General’s Reference Nos. 38 and 39 of 2004 (Randall and Donaghue)
(2005)14 the Court of Appeal regarded the robbery as particularly heinous because
the offenders had targeted the home of a man whom they knew to have learning
disabilities. In O’Brien (2002),15 D had tricked his way into the house of a woman of
81 by pretending to be an employee of a water company, and had then stolen £200,
a watch and a mobile phone. He had a record of committing similar offences, and
the judge sentenced him to nine years’ imprisonment – very high on the scale for
burglary, especially when the amount involved was so low.16 The Court of Appeal
reduced the sentence slightly to eight years on the ground that the original sentence
did not adequately reflect the guilty plea, but the Court stated that the offender’s

speciality is vulnerable elderly people. He tricks them into allowing him into their

homes and he steals their property. He serves his prison sentences and then very soon

thereafter resumes his similar criminal activities. This type of burglary casts a shadow

on the lives of elderly people: they begin to dread the unexpected knock on the front

door.

The Court agreed with the sentencing judge’s comment that ‘society rightly
reserves its deepest censure for those who prey on vulnerable groups such as the
elderly’. This same point is evident in several other appellate decisions.17 Decisions
on violence against young children also emphasize their helplessness as a prominent
reason for aggravating the sentence in these cases.18 Martin Wasik, examining the
relevant justifications, has argued that there is not only greater culpability but there

12 SGC, Overarching Principles: Seriousness, para. 1.22.
13 Several similar factors are recognized in Swedish sentencing law: see von Hirsch and Jareborg

(1989).
14 [2005] 1 Cr App R (S) 267. 15 [2002] 2 Cr App R (S) 560. 16 See ch. 4.4.10 above.
17 E.g. Attorney General’s Reference No. 108 of 2001 (Tullius) [2002] 2 Cr App R (S) 294 (snatching

bag from woman of 88, causing her to fall and suffer serious injury); McDonnell [2003] 2 Cr App
R (S) 117 (distraction burglaries and robberies at homes of elderly people); Marcus [2004] 1 Cr
App R (S) 258 (robbery and wounding of two elderly people in their home).

18 E.g. Boswell (1982) 4 Cr App R (S) 317.
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may also be greater harm in these cases – and the quotation from O’Brien suggests
that the harm may be to older people generally, not just to the victims in the
particular case. However, it remains for discussion whether the aggravating effect
of selecting an elderly victim should be as great as it appears to be in some cases,
such as O’Brien, where it might be said that the aggravating factor seems more
important to sentence than the underlying offence. Research in the 1980s suggested
that having an elderly victim was the factor most strongly associated with the use
of immediate custody, and with longer custodial sentences, in the Crown Court.19

Where an offence is committed by two or more people, the justification for
aggravating the sentence probably lies in the greater harm which it is believed to
involve – although the Council’s guideline suggests that ‘offenders operating in
groups or gangs’ increases the culpability element. That may be so where a group
of people come together in order ‘by weight of numbers to pursue a common
and unlawful purpose’.20 However, in other cases where two or more offenders
confront a victim, a significant factor is that the victim is likely to be in greater fear
and to feel a greater sense of helplessness. The element of additional fear in such
circumstances has been emphasized in several public order cases such as Rogers-
Hinks (1989),21 involving violence among football supporters travelling on a North
Sea ferry. The offenders themselves may not generally understand or consider this
factor, but it is something of which they ought to be aware. Another argument
leading to aggravation in these cases might be that group pressure to continue
may make such offences less likely to be abandoned, and that group dynamics
may lead to greater harm or damage being caused.22 Some group offences may be
described as ‘organized crime’, when teams or systems operate so as to maximize
profit. Whether they are charged as conspiracy or not, the courts treat even the
organized theft of moderate sums as particularly serious where there is evidence of
organization or selection of vulnerable victims.23 Sentencers should, however, draw
a distinction between the ringleader and fringe participants,24 as the guideline itself
affirms.

Elements of planning or organization may also be present in crimes committed
by individuals. A person who plans a crime is generally more culpable, because
the offence is premeditated and the offender is therefore more fully confirmed
in his anti-social motivation than someone who acts on impulse. (An exception
to this is where the planning is directed at minimizing the harmful results of the
offence.) Planned lawbreaking constitutes a great threat to society, since it betokens a
considered attack on social values, with greater commitment and perhaps continuity
than a spontaneous crime.25

19 Moxon (1988), p. 9; see also p. 31.
20 Caird et al. (1970) 54 Cr App R 499, per Sachs LJ at p. 507. 21 (1989) 11 Cr App R (S) 234.
22 E.g. Lord Lane CJ in Pilgrim (1983) 5 Cr App R (S) 140, ‘mob violence feeds upon itself ’.
23 Cf. Freeman (1989) 11 Cr App R (S) 398, discussed in ch. 4.4.12 above, with Masagh (1990) 12 Cr

App R (S) 568.
24 As emphasized in decisions such as Keys and Sween (1986) 8 Cr App R (S) 444, and Chapman

[1999] 2 Cr App R (S) 374.
25 For fuller discussion of this point, see ch. 4.5 above.
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The guideline is also justified in regarding a failure to respond to warnings by
others as an aggravating factor. This may evidence a callous indifference to the
consequences of one’s actions, a factor that has emerged in various different types
of offence. Thus, where the offender has caused death by dangerous driving, it is an
established aggravating factor that he ignored warnings or pleas from passengers to
slow down.26 Similarly, in relation to breaches of health and safety laws, ‘inactivity in
the face of previous incidents and previous complaints’ was regarded as aggravating
the seriousness of the offences.27

Where breach of trust or abuse of authority is an element in the crime, the
force of aggravation comes more from the social context of the offence. The crime
may be unplanned, committed by an individual and not involving any violence
or threats. But trust is fundamental to many social relationships, as argued in
Chapter 4.4.11 above, and one of the burdens of trust or authority is an undertaking
of incorruptibility. As the Court of Appeal stated in a case involving a stockbroker,
breaches of trust ‘undermine public confidence, because the matters of financial
dealing with which this man was involved cannot be carried out unless confidence
is reposed in those who carry out these transactions on behalf of members of the
public’.28 The same applies to offences committed by police officers, as the Court
of Appeal recently stated:

It is critical that the public retain full confidence in our police force. A feature of the

trust that must exist is that the public can expect that they will not be assaulted by

officers even if they are being a nuisance. Any erosion of that basic but reasonable

expectation will do profound harm to the good relationship that must exist between

the public and the police service.29

The courts’ reasoning has sometimes been based on deterrence: people in posi-
tions of trust or authority will inevitably have great temptation placed before them,
and the law must match this with strong sentences for succumbing. But that is
a doubtful argument in itself, since there will usually be other disastrous conse-
quences of being caught offending in such a position (loss of job, loss of pension
and other rights, inability to find comparable employment) which will render a
strong sentence less necessary on deterrent reasoning. The fundamental impor-
tance of networks of trust and authority for the smooth operation of society is
surely sufficient explanation of the additional harm. A recent survey suggests that
breach of trust is now the factor most strongly associated with the imposition of
custodial sentences in the Crown Court.30

26 As reaffirmed in the guideline decision of Cooksley [2004] 1 Cr App R (S) 1 at p. 12 (‘disregard of
warnings from fellow passengers’).

27 Firth Vickers Centrispinning Ltd [1998] 1 Cr App R (S) 293.
28 Per Stephen Brown LJ in Dawson (1987) 9 Cr App R (S) 248. See also the quotation from Cox in

ch. 4.4.11 above.
29 Dunn [2003] 2 Cr App R (S) 535 at p. 540. See also Nazir [2003] 2 Cr App R (S) 671, and, for an

offence by a prison officer, Mills [2005] 1 Cr App R (S) 180.
30 Flood-Page and Mackie (1998), p. 11.
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It may be worth considering at this point the claims of a connected factor that
is not included in the Guideline list but which is often thought to be aggravating –
that the offence was committed against a public official. Should an attack on a
police officer be regarded as more grave than an attack on an ordinary citizen?
One answer is that police officers are expected to place themselves in vulnerable
positions sometimes, as part of their job, and that people who take advantage of
this commit a worse offence. Probably this line of argument could be connected
with that in the previous paragraph: society needs people to undertake policing and
other positions of authority, and a person who knowingly attacks such an official
is striking against a fundamental institution in a way that one who attacks a private
citizen is not. Because of its great social significance, it should be regarded as more
serious. Thus in Attorney General’s Reference No. 35 of 1995 (Hartley) Lord Taylor
CJ made it clear that the use of violence against a police officer ‘who was merely
acting in the exercise of his duty’ was an aggravated offence;31 the Court of Appeal
also increased the sentence in Attorney General’s Reference No. 99 of 2003 (Vidler)
for similar reasons.32

From this brief consideration of general aggravating factors, it is evident that the
courts have not always tended to justify them in terms of their effect in increasing
the seriousness of the offence. Instead, courts have often adopted the terminology of
deterrence, probably without reflecting on the different rationales of sentencing. It is
true that in a carefully constructed theory of deterrence the concept of proportion-
ality is important, since Bentham devoted a whole chapter to it and included such
injunctions as ‘venture more against a great offence than a small one’.33 However,
the suggestion here is that each of the above factors is rightly regarded as increasing
the seriousness of offences, although the foundations of the ‘breach of trust’ factor
may be thought rather nebulous.

5.2.3 Specific aggravating factors

The number of aggravating factors specific to individual offences is enormous, and
no purpose would be served by enumerating them here. Examples may readily
be found in the various guideline judgments: thus in Cooksley (2004)34 the Court
set out aggravating factors for the offence of causing death by dangerous driving,
including a number of specific factors such as ‘driving when knowingly deprived of
adequate sleep or rest’; in McInerney and Keating (2003)35 the Court followed the
Sentencing Advisory Panel in listing high-level aggravating factors and medium-
level aggravating factors in burglary, and among the latter was the fact that the
victim was at home when the offence was committed; and in Oliver and Hartrey
(2003)36 the specific aggravating factors included the fact that indecent photographs
of children had themselves been shown to children.

31 [1996] 1 Cr App R (S) 413 at p. 415. 32 [2005] 1 Cr App R (S) 150.
33 Bentham (1789), ch. XIV, rule 2. 34 [2004] 1 Cr App R (S) 1 at p. 12.
35 [2003] 2 Cr App R (S) 240 at p. 252. 36 [2003] 2 Cr App R (S) 64 at p. 73.
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The identification of specific aggravating factors was also a feature of earlier
guideline judgments laid down by the Court of Appeal. Thus, in Stewart (1987),37

where Lord Lane CJ laid down guidelines for sentencing in cases of frauds relat-
ing to social security and other state benefits, the aggravating factors identified
were (i) where the frauds were committed over a lengthy period; (ii) where the
fraud began by deliberate deception rather than by omission; (iii) where the money
was spent on unnecessary luxuries (rather than essential supplies); and, of course,
(iv) where the fraud was a carefully organized operation. That last factor is gen-
eral, and factors (i) and (ii) clearly relate to the particular type of offence. Factor
(iii) seems to concern events after the commission of the offence(s), but in reality its
significance is probably related to culpability and motivation: a person motivated
to commit the offence out of greed should not receive the mitigation which the
desperately poor person should. The latter may have a more or less weak version of
the defence of necessity, but it is arguable that the absence of such a claim should
be neutral rather than aggravating, unless avarice and covetousness are to qualify
as general aggravating factors.

Nothing more will be said about aggravating factors at this stage. By and large,
those which have been discussed can be related to the seriousness of the offence, in
terms of either culpability or harmfulness, but the discussion of crimes involving
abuse of authority shows that the concept of harmfulness may have wider social
dimensions than appear at first sight. This and other theoretical issues will be
pursued after the mitigating factors have been discussed.

5.3 Mitigation as diminished seriousness

The factors which have been recognized as mitigating sentences in England are a
much more heterogeneous collection than the aggravating factors. There is only one
statutory mitigating factor that courts are required to take into account, the plea
of guilty, and that is independent of the seriousness of the offence (see part 5.4.1
below). Apart from that, there is merely the permissive s. 166(1) of the Criminal
Justice Act 2003, stating that the statutory thresholds for imposing custody or a
community sentence should not prevent a court from mitigating a sentence by
taking account of ‘any such matters as, in the opinion of the court, are relevant in
mitigation of sentence’. In this chapter, personal mitigating factors will be left for
discussion in part 5.4 below, and here the focus will be on mitigating factors that
reduce the seriousness of an offence. The distinction between general mitigating
factors and those relevant only to particular types of offence will be adopted again,
and it will be observed that some reflect the reduced harmfulness of the offence,
and many more reflect the diminished culpability of the offender.

37 (1987) 9 Cr App R (S) 135 at p. 139.
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5.3.1 Specific mitigating factors

Just as most sentencing guidelines set out some offence-specific aggravating factors,
so they also list some offence-specific mitigating factors (although usually fewer).
Thus, in relation to social security frauds, the specific mitigating factors recognized
by the Court of Appeal in Stewart 38 were the fact that the offence arose from an
omission rather than an active deception, the fact that the money was spent on
necessary living expenses, any voluntary repayments and any matters special to the
offender, such as illness or family difficulties. The omission/commission distinction
presumably relates to culpability, as does the ‘necessity’ element – obtaining money
to pay for the necessities of life exhibits low culpability. Culpability also seems to
be the object of the reference to family difficulties, but the reference to voluntary
repayments raises the question of the proper significance to be attributed to events
after the commission of the offence. This is discussed in parts 5.4.1 and 5.4.2 below.

Among the specific mitigating factors enumerated in the guideline judgment
on causing death by dangerous driving was ‘the fact that the offender has also
been seriously injured as a result of the accident caused by dangerous driving’39 –
which is similar to a provision in the Swedish sentencing law, based on the curious
notion of ‘natural punishment’.40 A final example is provided by the guideline on
burglary, where only four rather obvious grounds for regarding offences as less
serious can be mustered – a first offence; nothing or only property of very low value
is stolen; the offender played only a minor part in the burglary; and there is no
damage or disturbance to the property.41 These are fairly standard factors relating
to proportionality.

5.3.2 General mitigating factors related to seriousness

We have noted that the seriousness of an offence may be analysed in terms of the
harmfulness or potential harmfulness of the conduct, and the culpability of the
offender. In the former category fall such factors as the small amount of damage
caused or property taken, or the minor role of the offender. But it is in the latter
category that we find the core of mitigation – factors personal to the offender which
are treated as reducing culpability. Thus, it is generally treated as mitigation where
the offence was committed impulsively or suddenly: this lies at the opposite end of
the spectrum from planning and premeditation, which are treated as aggravating,
whereas an intentional but unplanned offence might perhaps be neutral. Where the
offender is young, this may also be treated as a mitigating factor. The age of criminal
responsibility is 10 in English law, and it is relatively unusual for anyone under 14 to
be convicted of an offence. It is logical to suggest that offenders in their teens might
be slightly less responsible than older offenders, being more impressionable, more

38 Ibid. 39 Cooksley [2004] 1 Cr App R (S) 1 at p. 13.
40 See below, part 5.4.5. 41 McInerney and Keating [2003] 2 Cr App R (S) 240 at p. 253.
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easily led and less controlled in their behaviour.42 In these cases, as in all others, we
are concerned with general arguments and their foundations, and in practice much
depends on the court’s assessment of the facts in the particular case.

A further group of cases involving reduced culpability consists of those who fail
to bring themselves within the narrow confines of criminal law defences such as
insanity, duress, necessity or mistake of law. Indeed, many of those defences are
restricted tightly in the expectation that courts will award substantial mitigation
of sentence where the circumstances fall just outside the legal requirements for
a defence.43 One example would be where an offender is suffering from a psy-
chiatric disorder falling short of providing an insanity defence: thus in Attorney
General’s Reference No. 37 of 2004 (Dawson) (2005)44 the Court of Appeal held that
a community rehabilitation order with a condition of psychiatric treatment was
not unduly lenient for attempted robbery by an offender suffering from clinical
depression. Another example would be where the offender had a right to defend
himself from attack but used excessive force in doing so.45 In this kind of case the
harm done remains the same, but its context and social meaning are less serious
than an offence with no colour of justification. On the boundary between partial
justification and partial excuse lies provocation, a frequent mitigating factor that
draws upon the degree of provocation received and the impulsivity of the offender’s
response.46

Turning to the entrapment of an offender by the police or an agent provocateur,
the English courts have declared that it may be sufficiently fundamental to justify
staying the prosecution for abuse of process,47 but that lesser degrees of entrapment
ought to be a matter of mitigation in appropriate cases. The Court of Appeal has
reduced sentences where there has been a significant element of entrapment.48

Turning to cases where the offender has been under exceptional stress or emotional
pressure, this will generally be regarded as mitigation, on the basis of reduced
culpability.49 This is one of a number of factors regarded as insufficient to amount
to a complete defence to liability but appropriate for mitigation, which may be
substantial in an appropriate case. A further example might be the person who
steals in order to provide comforts for a dying relative. Thus conditions which
involve partial exculpation rather than total exculpation often provide prima facie
grounds for mitigation.

42 For elaboration, see von Hirsch and Ashworth (2005), ch. 3.
43 See Wasik (1983) for a full discussion. An example of mistake of law is Tierney (1990) 12 Cr App

R (S) 216.
44 [2005] 1 Cr App R (S) 295; see also Attorney General’s Reference No. 83 of 2001 (Fidler) [2002] 1 Cr

App R (S) 588, community rehabilitation order upheld for robber suffering from schizophrenia.
45 See the unreported case of Evans (1974), discussed by Thomas (1979) p. 372 and by Wasik (1983)

p. 456.
46 See Ashworth (1975), Horder (1989), and on the theory von Hirsch and Jareborg (1988).
47 Looseley [2001] 1 WLR 2060. 48 E.g. Chalcraft and Campbell [2002] 2 Cr App R (S) 172.
49 As in some cases of violence against young children: e.g. post-natal depression in Isaac [1998] 1

Cr App R (S) 266.
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5.4 Personal mitigation

Research shows that in practice the range of factors advanced in mitigation is enor-
mously wide.50 An obvious mitigating factor is the previous good character of the
offender: proportionality theory argues in favour of dealing more leniently with an
offence that can be interpreted as an isolated lapse, recognizing human frailty and
yet showing respect for the offender as a rational individual, capable of responding
to the censure inherent in the sentence imposed. But this justification quickly evap-
orates as the offender gathers previous convictions, as we shall see in the detailed
discussion of this issue in Chapter 6.2 below. We now step away from concepts of
proportionality and offence-seriousness, to consider what other forms of mitigation
might properly be admitted. The factors gathered together as ‘personal mitigation’
in the paragraphs that follow range from a guilty plea to other factors contributing
to the smooth running of the criminal justice system, general social contributions
and the impact of the sentence on the offender. In respect of each, the questions are
whether and to what extent courts should take account of these matters, many of
which have no bearing on either the seriousness of the offence or the culpability of
the offender.

5.4.1 Statutory reduction of sentence for a plea of guilty

It was well settled in the English common law of sentencing that a plea of guilty
should normally attract a reduction of sentence, and that the scale of the reduc-
tion should be greater, the earlier the plea was intimated.51 However, in 1994 the
government decided, following the report of the Royal Commission on Criminal
Justice,52 that what is usually known as the ‘guilty plea discount’ should be put
into statutory form. In 2004 the Sentencing Guidelines Council handed down a
definitive guideline on the reduction in sentence for a guilty plea. Having explained
the law and the guideline, we go on below to discuss the available statistics, and the
deep issues of principle raised by the guilty plea discount.

1. The statutory provision. The provision that originated in s. 48 of the Criminal
Justice and Public Order Act 1994 is now to be found in s. 144 of the Criminal
Justice Act 2003:

(1) In determining what sentence to pass on an offender who has pleaded guilty to an

offence in proceedings before that or another court, a court must take into account:

(a) the stage in the proceedings for the offence at which the offender indicated his

intention to plead guilty, and

(b) the circumstances in which this indication was given.

(2) In the case of an offence the sentence for which falls to be imposed under sub-

section (2) of ss. 110 or 111 of the Sentencing Act,53 nothing in that subsection prevents

50 See the study by Shapland (1981).
51 See, for example, De Haan [1968] 2 QB 108, and Buffery (1993) 14 Cr App R (S) 511.
52 Royal Commission on Criminal Justice (1993), ch. 7.
53 This is shorthand for the Powers of Criminal Courts (Sentencing) Act 2000.
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the court, after taking account of any matter referred to in subsection (1) of this section,

from imposing any sentence which is not less than 80 per cent of that specified in that

subsection.

This must be read in conjunction with s. 174(2)(d), which provides that courts
must,

where as a result of taking into account any matter referred to in s. 144(1), the court

imposes a punishment on the offender which is less severe than the punishment it

would otherwise have imposed, state that fact.

What is clear from the terms of s. 144 is that the discount applies to all courts,
both magistrates’ courts and the Crown Court, and to all forms of sentence, not
just custody. There is no reference to a different principle for murder cases, and
therefore the calculation of the minimum term to be served by a person convicted
of murder should take the discount into account, albeit in a somewhat diminished
form.54 Subsection (2) modifies the approach for the two prescribed sentences, the
minimum of three years for the third domestic burglary and the minimum of seven
years for the third offence of dealing class A drugs.55 Here the discount is limited
to 20 per cent, presumably to emphasize the stringency of the minimum sentences
while furnishing some encouragement to plead guilty, and it remains important for
courts to consider it.56 However, the Act includes no corresponding reference to the
minimum sentence of five years for possession of a firearm,57 and so the Court of
Appeal held that no discount could be given for pleading guilty to that offence.58 The
omission of this offence from s. 144(2) appears to have been an oversight, and an
example of the problems of legislation so large and cumbersome as the 2003 Act.
The Court of Appeal might have been bolder and allowed the discount out of
equity.

Since its inception, however, the legislation on discounts for pleading guilty has
not been clear. Subsection (1) is drafted in a remarkably allusive manner. Not only
does it fail to say anything about the scale of discounts, but it fails even to spell
out the principle that the discount should be larger, the earlier the guilty plea is
intimated. In the result, the Court of Appeal dealt with a succession of appeals
on the subject between 1994 and 2004, and this underlined the need to establish
guidance on the proper approach to sentencing in guilty plea cases.

2. The SGC’s guideline. The Council prefaces its guideline with a restatement of
the purpose of the guilty plea discount in the following terms:

54 This was a controversial issue in the drawing up of the Council’s guideline on the subject: see
House of Commons (2004) for discussion of the issue and the public and government response
to it.

55 Discussed in detail in ch. 6.7 below.
56 Cf. Smith [2003] 1 Cr App R (S) 630 (judge apparently failed to consider giving discount to

burglar).
57 S. 51A(2) of the Firearms Act 1968, inserted by s. 287 CJA 2003.
58 Jordan [2005] CLW/05/08/1.
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A reduction in sentence is appropriate because a guilty plea avoids the need for a trial

(thus enabling other cases to be disposed of more expeditiously), shortens the gap

between charge and sentence, saves considerable cost, and, in the case of an early plea,

saves victims and witnesses from the concern about having to give evidence.59

The first three factors mentioned (speeding up the system, reducing time on
remand, and cost) are all pragmatic reasons related to the smooth running of the
system. The discount thus appears as an incentive to contribute to the speed of
criminal justice. The fourth factor – saving anxiety and distress for victims and
witnesses – promises significant relief for those who would otherwise have to give
evidence. Although this reason is probably valid in most cases, it should be noted
that some victims and witnesses insist that they would rather (if they had the choice)
undergo the pains of giving evidence if it meant that the offender received a longer
sentence (i.e. no discount).60

Two points are missing from the Council’s list of justifications. The first is any
mention of remorse in this connection. Traditionally judges have cited remorse as
a major justification for the guilty plea discount.61 One difficulty is how courts
can discern genuine contrition from sheer realism in recognizing (often with legal
advice) that pleading guilty leads to lower sentences. Remorse-based reasoning is
surely implausible in cases where the guilty plea occurs at the last minute, or in the
early stages of the trial,62 and it must be dubious in other cases where the court only
sees the defendant for sentence. Sentencers often refer to remorse as a factor that
can tip them away from imposing a custodial sentence, but at least some of them
acknowledge the difficulty of assessing whether it is genuine.63 Should remorse be
relevant? If the argument is that the offender’s acceptance of his wrongdoing means
that less punishment is needed to deter or to reform, that is questionable on two
grounds – whether deterrent or rehabilitative considerations should be given such
weight, and whether the assumption is in fact true. The Council’s guideline does
refer to remorse, but states that courts should address both that and other miti-
gating factors separately from the guilty plea. This preserves the doubtful inclusion
of remorse as a general mitigating factor, but keeps it apart from the guilty plea
discount.

Also missing from the Council’s guideline is any reference to the dangers of
the guilty plea discount in terms of inducing innocent people to plead guilty. The
Panel expressed some concern about this, and took the view that a 40 per cent
discount would be simply too much encouragement to plead guilty.64 The Council,
not commenting on these matters, presumably takes the view that it is simply giving

59 SGC, Reduction in Sentence for a Guilty Plea (2004), para. 2.1. The guideline was based on the
Advice from SAP, Reduction in Sentence for a Guilty Plea (2004).

60 This was a finding of the research on rape commissioned by the Panel: see Clarke, Moran-Ellis
and Sleny (2002).

61 E.g. Fraser (1982) 4 Cr App R (S) 254, Archer [1998] 2 Cr App R (S) 76.
62 As in the former leading case of De Haan [1968] 2 QB 108. 63 Hough et al. (2003), p. 41.
64 SAP, Reduction in Sentence for a Guilty Plea, para. 11 and paras. 21–24.
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guidance on how to administer the law as it is. However, in the context of a study
of the principles on which sentences are and should be based, this is a factor that
must not be ignored. We return to it in part 5.4.1.4 below.

The guideline states that the level of sentence reduction should be on a sliding
scale from a maximum of one-third where the guilty plea was entered or intimated
at the first reasonable opportunity, reducing to one-quarter if the trial date has
already been set, and to one-tenth if the plea is tendered at the ‘door of the court’
or after the trial has begun.65 Annex 2 to the guideline gives illustrations of what
may be regarded as the ‘first reasonable opportunity’ to intimate a plea, recognizing
that it is unfair to expect a defendant to enter a guilty plea if the legal adviser has
not been given sufficient information about the precise nature of the charge. The
guideline insists that, even for those who change plea at the start of a trial, there
must always be some incentive or reward.66 In cases where an early guilty plea is
entered but then the offender’s version of the circumstances of the offence is rejected
in a Newton hearing, some of the normal reduction in sentence may be lost.67 Thus
procedurally the guideline recommends the following approach:

� decide on the sentence for the offence(s), taking account of aggravating and mitigating

factors;
� select the amount of reduction for the guilty plea by reference to the sliding scale;
� apply the reduction to the sentence decided on; and
� pronounce the sentence, stating what the sentence would have been if there had been

no reduction as a result of the guilty plea.68

Although there are references throughout the guideline to ‘the sliding scale’, this
does not apply well to cases in which the discount has the effect of reducing a
custodial sentence to a community sentence. The guideline states plainly that ‘the
reduction principle may properly form the basis for imposing . . . an alternative
to an immediate custodial sentence’.69 This is a logical application of the discount,
but (i) it is a crucial and momentous decision for the offender, capable of exerting
considerable pressure to plead guilty; and (ii) such decisions cannot be based on
the ‘sliding scale’ as such. Applying the logic of the guideline, only an early guilty
plea could reduce a custodial sentence of, say, 13 weeks to a suspended sentence
or community sentence; whereas a later plea might still be accorded the effect of
reducing, say, a two-week sentence in the same way.

At common law there was scattered authority allowing the discount to be with-
held in certain circumstances, but the Council has now reconsidered the proper
approach. The guideline states roundly that ‘there is no reason why credit should
be withheld or reduced’ on the ground that the offender was caught ‘red-handed’.70

65 Essentially, this follows the lines of the proposal by Auld (2001), p. 441.
66 Cf. Okee and West [1998] 2 Cr App R (S) 199, stating that ‘the 10 per cent [discount] given by the

learned judge in these circumstances seems to this court to have been ample’.
67 Cf. Hassall [2000] 1 Cr App R (S) 67.
68 This adapts the diagram at para. 3.1 of the SGC guideline. 69 Ibid., para. 2.6.
70 Ibid., para. 5.2; cf. the common law to the contrary, exemplified in Landy (1995) 16 Cr App R (S)

908 and criticized in the 3rd edn of this work, p. 144.
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If the purpose of giving credit is to encourage the guilty to enter their plea at the
earliest opportunity, the discount should be given in these cases too. There was some
doubt at common law whether the discount should be given to offenders sentenced
as dangerous: the guideline now states that the discount should apply to the propor-
tionate part of the sentence (i.e. the minimum term) ‘but not the public protection
element of the sentence’.71 The guideline goes on to emphasize that courts may not
withhold the discount because they believe the maximum sentence for the offence
is too low,72 but a magistrates’ court or any court dealing with a young offender
may give the maximum permissible sentence if satisfied that a longer sentence (at
the Crown Court, or a sentence of long-term detention for a youth) would have
been justified in the absence of a guilty plea.73 It remains to be seen how closely the
courts follow the new guideline. Earlier research by Henham suggested that that
compliance with the statutory requirements (then s. 48 of the 1994 Act) was vari-
able, from 39 per cent to 75 per cent of cases at different Crown Court centres, and
that references to the stage at which the plea had been entered were also variable.74

3. The statistics. Figures from the Criminal Statistics 2002 show that the overall
differences in Crown Court custodial sentences between those who plead guilty
and those who are convicted are considerable: thus, in 2002 some 76 per cent of
adult males pleading not guilty who were convicted received custodial sentences,
compared with 62 per cent of those pleading guilty, and the average lengths of
custodial sentences were 44 months and 27 months respectively.75 This is almost a
40 per cent reduction, an even wider differential than that disclosed by David Moxon
(22 per cent)76 or by Roger Hood (31 per cent),77 although the study by Flood-
Page and Mackie in the mid-1990s also showed an average reduction approaching
40 per cent.78 However, it is important to note that the Criminal Statistics record
net sentences which already reflect the impact of previous convictions or mitigating
factors. When Hood controlled for (took account of) the usual variables in analysing
his data, a difference of ten months was reduced to one of three months.79

The 2002 figures in Table 11 are intriguing in that they show that for some
offences the average sentence on a plea of guilty was higher than on conviction
after a trial. What might be the explanation for the higher sentences for those
who plead guilty to causing death by dangerous driving, and the small difference
for indecent assaults and for ‘other woundings’? The commentary in the Criminal
Statistics suggests that some of the guilty pleas might be late pleas, or the offences
may be more serious, or the offenders may have more previous convictions than
those who go to trial. Those are all possible factors, and Hood’s findings (above)
suggest that if all factors are taken into account the differences tend to diminish. The

71 SGC guideline, para. 5.1. Cf. Lovett [2003] 1 Cr App R (S) 319.
72 Ibid., para. 5.3. For an example, see March [2002] 2 Cr App R (S) 448.
73 Ibid., paras. 5.5 and 5.6; long-term detention of juveniles is discussed in ch. 12.1 below.
74 Henham (2001), esp. pp. 18–20.
75 Criminal Statistics 2002, Table 4C. The 2002 statistics are used in this chapter because the 2003

volume of statistics contains no corresponding table.
76 Moxon (1988), p. 32. 77 Hood (1992), p. 125.
78 Flood-Page and Mackie (1998), pp. 90–1. 79 Hood (1992), p. 125.
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Table 11. Males aged 21 and over sentenced for indicable offences at the Crown
Court: plea rates and custodial sentencing for selected offences, 2002

England and Wales

Custody rate (%)
Average sentence
length (months)

Guilty Not guilty(2) Guilty Not guiltyOffence(1)
Pleaded
guilty (%)

Violence against the person
Causing death by dangerous driving 75 87 (88) 42.1 33.1
Wounding or other act endangering life 58 90 94 46.9 57.7
Threat or conspiracy to murder 79 58 (71) 27.9 36.1
Other violence against the person 84 51 57 15.0 16.5
All violence against the person 79 55 72 21.6 34.9

Sexual offences
Rape 39 96 99 80.4 90.6
Indecent assault on a female 63 65 83 28.2 28.5
Indecent assault on a male 69 72 84 33.2 32.1
All sexual offences 61 71 89 36.9 52.9

Burglary
In a building other than a dwelling 95 74 69 18.8 28.5
In a dwelling 94 77 84 24.9 29.9
All burglary 94 77 82 24.3 34.0

Theft and handling stolen goods
Other theft or unauthorised taking 91 55 (59) 12.8 22.2
Handling stolen goods 90 50 45 11.9 18.7
Theft from the person of another 91 61 58 12.7 16.7
Theft by an employee 89 42 (63) 14.1 17.3
Theft from shops 94 61 34 7.1 8.1
All theft and handling stolen goods 92 59 51 11.5 17.2

Fraud and forgery
Other forgery 90 65 (73) 12.3 15.7
Other fraud 88 53 65 15.1 26.8
All fraud and forgery 88 53 65 14.2 23.7

Criminal damage
Arson 88 62 (81) 33.3 48.0
All criminal damage 89 39 48 29.0 41.4

Drug offences
Trafficking 84 77 92 35.0 58.9
Possession 95 28 (30) 10.7 11.7
All drug offences 86 70 89 36.1 65.8

(1)Only those offences where at least 100 pleaded guilty or not guilty are shown separately.
(2)Figures given in parentheses indicate that percentage is based on fewer than 50 cases.
Source: Criminal Statistics 2002, Table 4D.
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commentary adds that ‘it is likely that for some offences, such as indecent assault on
a female, those pleading guilty may originally have been charged with more serious
offences (rape in this example) and are, therefore, at the more serious end of the
offences within the class shown’.80 This is plausible, and could also account for the
figures for indecent assault on a male (an offence that could be reduced from rape
or buggery).81 But a different explanation is required for the startling figures for
causing death by dangerous driving, and it is probably that those who plead guilty
are persuaded that there is really no point in contesting the case because the offence
was such a bad one, whereas those who do contest it are those whose offence is at
the lower end of the scale, just above the boundary between dangerous and careless
driving.

Research may also help to cast light on two further issues. The first is whether
courts differentiate, in the sentencing discount, between early and late guilty pleas.
Evidence from the mid-1990s suggested that defendants who delayed their change
of plea until the last minute sometimes received a discount not much less than that
for early pleaders:

Last minute guilty pleas attracted smaller discounts. Offenders who intimated that

they would plead guilty from the outset were more likely to receive a shorter sentence

than those who initially pleaded not guilty but changed their plea before trial; these,

in turn, received a shorter sentence than those who were convicted after a trial . . . The

average length of sentence where the offender had pleaded guilty from the start was

21.8 months compared to 24.6 months where they had initially pleaded not guilty but

eventually pleaded guilty and 36.4 months where the offender pleaded not guilty and

was convicted after a trial.82

This may suggest that the Council’s guideline of no more than a 10 per cent
reduction for late guilty-pleaders calls for a significant change of practice. Moreover,
those who change their plea at the door of the court or at the start of the trial can
hardly advance certain lines of mitigation (reformed lifestyle, reparation to victim,
even remorse) that may tend to bolster the effect of an early plea. The impact of the
new guideline must therefore be carefully monitored.

Another issue on which the statistics cast light is whether in practice a guilty plea
affects the choice of penalty as well as affecting its quantum. Table 11 demonstrates
significantly lower custody rates for those who plead guilty than for those who are
convicted after a trial,83 but in Flood-Page and Mackie’s study it was only in relation
to drug offences that there was a statistically significant relationship between plea

80 Criminal Statistics 2002, para. 4.27.
81 The offence of indecent assault was abolished by the Sexual Offences Act 2003, but the same

argument may turn out to be true of its principal replacement, the offence of sexual assault.
82 Flood-Page and Mackie (1998), pp. 91–2.
83 The exception is the category of theft and handling, and this is perhaps because many of those

who are caught red-handed (e.g. on CCTV or with the goods in their possession) do not contest
their guilt and have previous convictions, whereas first offenders may contest a higher proportion
of cases.
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and the probability of receiving a custodial sentence.84 We have noted that the
Council’s guideline recognizes that a guilty plea can reduce a custodial sentence
to a community order (and indeed a community order to a fine). Once again, the
impact of the guideline will need to be assessed.

4. Is the discount justifiable? What are the justifications for the guilty plea discount?
It has been noted that in the Council’s guideline, following the advice from the Panel,
the rationale of the discount is stated in terms of public interest (reduction in public
expenditure, speedier trials etc.) and in terms of minimizing the stress on victims
and witnesses. The reference to the public interest in this context must be to a net
calculation, in the sense that the benefits are thought to be worth foregoing any
additional public protection that might accrue from passing longer sentences (and
not giving any discount).

However, there are other principles that the criminal justice system ought
to respect – notably, the presumption of innocence and the principle of non-
discrimination – and they pull in the opposite direction. Thus Article 6.2 of the
European Convention on Human Rights declares the presumption of innocence. Is
it not therefore a person’s right to have the case against her or him proved beyond
reasonable doubt? Is it proper that a person who insists on that should, in the
result, be treated more severely at the sentencing stage if convicted? It seems a weak
response to maintain that pleading not guilty is not an aggravating factor, but sim-
ply a neutral factor, whereas pleading guilty is a form of mitigation – although the
European Commission on Human Rights accepted this view when examining the
issue over thirty years ago.85 Surely an inevitable consequence of the discount for
pleading guilty is that a plea of not guilty has its price for defendants. Nor is this
simply a matter of the length of custodial sentences: we have seen that the decision
between custody and a non-custodial sentence can be influenced too. This serves to
underline the pressures on defendants who believe, perhaps as a result of what their
lawyers have suggested, that a custodial sentence would follow conviction whereas
a non-custodial sentence might follow a guilty plea. There is evidence that some
innocent defendants succumb to this pressure and decide to ‘cut their losses’ by
pleading guilty: research carried out for the Royal Commission on Criminal Justice
suggested that up to 11 per cent of guilty pleaders claim innocence.86 The Royal
Commission report did not deny this, but held that this ‘risk’ must be ‘weighed
against the benefits to the system and to defendants of encouraging those who
are in fact guilty to plead guilty’.87 This is a dreadful example of the ‘balancing’
metaphor, assigning no special priority to avoiding the fundamental harm of con-
victing innocent individuals. The Home Office remains attracted by the possibility

84 Flood-Page and Mackie (1998), p. 90; this contrasts with the findings of Moxon (1988), p. 32, and
Hood (1992), pp. 87, 191–2, both of whom found a clear effect.

85 X v. United Kingdom (1972) 3 DR 10 at p. 16; a Commission decision of such antiquity has no
great authority, and the issue would need to be argued afresh.

86 Zander and Henderson (1993), pp. 138–42; McConville and Bridges (1993).
87 Royal Commission on Criminal Justice (1993), para. 7.44, criticized by Ashworth and Redmayne

(2005), ch. 10, and by Darbyshire (2000).
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of introducing a system whereby ‘defendants could seek an advance indication of
the sentence they would get if they pleaded guilty’, but it does recognize the need for
safeguards to ensure that innocent defendants are not thereby put under pressure.88

Whether that risk can be reduced in practice remains to be seen, but no such system
has yet come into force.

It may be argued that the guilty plea discount is not only contrary to the spirit of
the presumption of innocence declared by Article 6.2 of the European Convention
on Human Rights, but also contrary to Article 14, which declares that all the rights
in the Convention ‘shall be secured without discrimination on any ground such as
sex, race, colour . . .’. In his study of race and sentencing, Hood found that defendants
from an Afro-Caribbean background tend to plead not guilty more frequently than
whites (and tend to be acquitted more frequently), but that those who are convicted
receive longer sentences largely, but not exclusively, because they have forfeited their
‘discount’.89 This can be regarded as a form of indirect discrimination: a general
principle (the sentence discount) has a disproportionate impact on members of
ethnic minorities simply because they more frequently exercise a right (the right
to be presumed innocent until convicted). Hood argued that this supplies another
reason to reconsider the discount. The Royal Commission stated merely that the
policy of offering sentence discounts ‘should be kept under review’90 – an utterance
of startling pusillanimity. The Auld Review did take this issue seriously, but favoured
the view that the source of the injustice probably lay elsewhere than in the sentence
discount.91

5.4.2 Assisting the criminal justice system

We have seen that the foremost rationale for the guilty plea discount is the offender’s
contribution to the smooth and cost-effective running of the criminal justice system.
The same rationale underlies two other forms of personal mitigation. First, appellate
decisions hold that an offender’s conduct in admitting his offence before it is even
discovered by others should be regarded as mitigation. In R (on application of DPP)
v. Salisbury Justices (2003)92 the offender, having taken drink, burgled the flat of
an elderly lady and stole her handbag. The next day he walked into a police station
and frankly confessed to the crime, saying that he had been drunk and very much
regretted what he had done. He returned the property taken. Although he had many
previous convictions for burglary, he had stayed out of trouble for over two years,
and the circumstances of his voluntary admission of guilt without any prompting
from the police were a major factor in the court’s decision to order him merely to
pay compensation to the victim. The Divisional Court declined to grant judicial

88 Home Office (2002), paras. 4.41–4.44, following the recommendations in Auld (2001), pp. 434–4.
89 Hood (1992), p. 125, stating that two-thirds of the ‘race effect’ in sentencing stems from the

forfeiture of the discount by pleading not guilty.
90 Royal Commission on Criminal Justice (1993), para. 7.58.
91 Auld (2001), pp. 440–1. See now the development in Goodyear [2005] 3 All ER 117.
92 [2003] 1 Cr App R (S) 560. For an earlier authority, see Claydon (1994) 15 Cr App R (S) 526. See

also O [2004] 1 Cr App R (S) 130, which is on the boundary between an early guilty plea and an
unprompted confession.
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review of the justices’ decision, accepting that ‘the very special facts’ of the offence
and of his reaction to committing it were sufficient reasons for the sentence. It
greatly assists both the police and the victim to have a report and a full confession
without the need for much investigation, and this assistance should be marked.

A second form of post-offence conduct applies the same reasoning directly: a
person who assists the prosecution by giving evidence to the police and/or evidence
in court which enables the detection of other offenders ought to receive some
credit. There is established authority for this where the assistance is given before the
offender is sentenced,93 whereas guidance laid down by the Court of Appeal in A and
B (1999)94 confirms that a defendant who pleads not guilty, is convicted at the trial
and sentenced, and subsequently gives assistance to the authorities, cannot expect
to have his sentence reduced on appeal. Lord Bingham justified this by stating that
the Court of Appeal is there to review material that was before the sentencing court,
not to conduct a sentencing exercise afresh. The result is that an offender with such
claims should press them before the Parole Board or the Home Office. The only
exception contemplated in A and B is where a defendant gives assistance at an early
stage and pleads guilty, but the true worth of the assistance only becomes evident
at a later stage. In such cases the sentence may properly be reduced on appeal to
reflect the extra assistance.

5.4.3 Voluntary reparation

Another source of mitigation deriving from events after the commission of the
offence is where the offender has paid compensation or made reparation to the
victim before the case comes to trial. In the context of a growing emphasis on
compensation for victims, it might be thought that such conduct by an offender
is meritorious and deserves some reward for its contribution to the goals of the
criminal justice system. Indeed, for over thirty years there has been a statutory
provision which allows a court to defer sentence for up to six months in order
to have regard to an offender’s conduct after conviction, including the making of
reparation to the victim, and the Criminal Justice Act 2003 seeks to give this new
prominence.95 Where the offender makes reparation without such prompting from
the court, should this not be regarded as positive mitigation? Perhaps there is an
analogy with cases of voluntarily giving oneself up to the authorities: an offender
who voluntarily pays compensation may be taken to show genuine remorse and
concern for the victim. However, as in guilty plea cases, this may or may not be
so. In practice, both may be calculated responses to a system whose rules promise

93 Lowe (1977) 66 Cr App R 122, Sivan (1988) 10 Cr App R (S) 282. Such information is often passed
to the judge in a ‘brown envelope’ by the prosecution: see further X (No. 2) [1999] 2 Cr App R (S)
294.

94 [1999] 1 Cr App R (S) 52.
95 Criminal Justice Act 2003, Schedule 23, replacing ss. 1–2 of the Powers of Criminal Courts (Sen-

tencing) Act 2000. See SGC, New Sentences: Criminal Justice Act 2003, paras. 2.2.1 et seq., and
ch. 10.7 below.
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mitigation for guilty pleas and voluntary compensation, and any good legal adviser
would surely inform a defendant of the probable benefits which might accrue from
taking either or both of these courses.

Even if the court is satisfied that there is genuine concern for the victim, there are
reasons of equity against reducing the sentence on this ground, as was recognized
in Crosby and Hayes (1974).96 In that case two offenders had made efforts to pay
compensation, but one had the financial capacity to do so and the other did not. The
Court of Appeal held that to give them different sentences, for the sole reason that
one had a source of finance which the other did not, was wrong in principle and ‘not
a firm foundation for the administration of justice’. The principle of equality before
the law (see Chapter 7, below) therefore militates against this ground of mitigation.
The point is obvious where there are two or more co-offenders in the same case,
but it should apply no less to any case where an offender claims credit for paying
compensation to a victim voluntarily. No doubt some courts, if persuaded of the
offender’s genuine sorrow about the offence, will reduce the sentence somewhat to
reflect the voluntary reparation, but the compromise with principle is clear. It is, in
blunt terms, middle-class mitigation.

5.4.4 Worthy social contributions

There are several decisions in which the Court of Appeal has upheld or advocated the
practice of giving credit to an offender for ‘good deeds’ which are quite unrelated to
the offence. For example, in Reid (1982)97 the Court of Appeal reduced a custodial
sentence for burglary in the light of the offender’s conduct, whilst awaiting trial, of
attempting to rescue three children from a blazing house. That conduct, observed
the Court, might justify the conclusion that ‘the appellant was a much better and
more valuable member of society than his criminal activities’ would lead one to
suppose. There are other decisions of a similar kind, concerning actions such as
saving a child from drowning98 and attending to an injured police officer. Nor is
it only spectacular incidents which may tell in the offender’s favour. In Ingham
(1980)99 the Court of Appeal reduced a sentence because the offender had ‘done
quite a lot of voluntary work’, which the Court took as evidence that he had shown
‘social responsibility’ and ‘has got inclinations to serve others rather than to prey
upon them’.

To grant mitigation on these grounds implies that passing sentence is a form of
social accounting, and that courts should draw up a kind of balance sheet when
sentencing. The offence(s) committed would be the major factor on the minus side;
and any creditable social acts would be major factors on the plus side. One argument
in favour of recognizing such social contributions is that good deeds, like remorse,

96 (1974) 60 Cr App R 234. 97 (1982) 4 Cr App R (S) 280.
98 Keightley [1972] Crim LR 272.
99 (1980) 2 Cr App R (S) 184; see also Whitehead [1996] 1 Cr App R (S) 111, at p. 114: ‘she is of

positively good character, having contributed much to her locality . . . and has worked with the
scout cubs’.
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suggest that the offender needs less punishment in order to reintegrate him or her
into society. But even if it were justifiable to give preference to rehabilitative rea-
soning at this point, what is the evidence for asserting that those who do occasional
good deeds are less likely to reoffend than those who cannot claim such ‘social
contributions’? In any event, is it a court’s proper function to concern itself with
these matters? The court is passing sentence for the particular crime(s) committed.
It should not be interested in inquiring either into any bad social deeds the offender
has been involved in, except previous offences, or into any good social deeds. The
only way to support the practice of taking these factors into account is by means of
some modified Durkheimian concept of sentencing as a form of moral/social re-
inforcement, whereby courts which failed to recognize major social contributions
of the offender might be taken symbolically to down-grade those contributions, and
that might in turn be regarded as weakening instead of strengthening the collective
conscience of society.

5.4.5 The probable impact of the sentence on the offender

There is plenty of support in the Court of Appeal’s precedents for mitigation based
on such factors as the age or physical or mental condition of the offender, the effect
of a sentence on others and the effect of a sentence on the offender’s career. These
have some similarity with paragraph 5 of Chapter 29 of the Swedish Criminal Code,
which provides that:

in determining the punishment, the court shall to a reasonable extent, apart from the

penal value, consider:

1. whether the accused as a consequence of the crime has suffered serious bodily

harm; . . .

5. whether the accused as a consequence of the crime has experienced or is likely to

experience discharge from employment or other disability or extraordinary difficulty

in the performance of his work or trade;

6. whether a punishment imposed according to the crime’s penal value would affect

the accused unreasonably severely, due to advanced age or bad health . . .

Let us examine the foundations for these supposed mitigating factors.
We saw earlier that injury to the offender is recognized as a mitigating factor in

the offence of causing death by dangerous driving,100 and there are other English
decisions that accept this as a mitigating factor.101 Why is this factor thought rel-
evant? The reasoning may draw upon the kind of ‘social accounting’ criticized in
the previous section, or the argument may be that the sentence will have a greater
impact on the offender in view of her or his physical condition (see below). The
Swedish approach seems to be that this should be regarded as a form of ‘natural
justice’, in the sense that the offender has ‘already been punished to some extent’, by

100 The guideline decision in Cooksley [2004] 1 Cr App R (S) 1 at p. 13, cited in part 5.3.2 above.
101 E.g. Barbery (1975) 62 Cr App R 248, sentence reduced because the offender’s hand was severed

during the commission of the offence.
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the injuries resulting from the offence. However, it is ‘natural’ punishment only in
a (weak) metaphorical sense. Should courts attempt to regulate the total amount of
pain to which an offender is subjected in consequence of an offence, or should they
ignore these collateral matters? If they are to do the former, how far should they
go – should an offender who is ostracized by the rest of his family after the offence
receive a lesser punishment?

At this point the argument merges into the next issue to be considered: what
about the effect of the crime on the offender’s career? The English decisions on
collateral consequences of this kind seem to fall into two categories. Where the
crime is unrelated to the offender’s employment, there is often a willingness to take
account of such matters as the loss of a job and, with it, the loss of pension rights.102

But where the crime arises out of the offender’s employment and may be regarded
as an abuse of a position of trust, it is usually stated that no allowance should be
made for these collateral matters. Thus, in the guideline case of Barrick (1985)103 on
thefts in breach of trust, the Court of Appeal made it clear that loss of job and loss
of employment prospects are not to be regarded as mitigating factors. For example,

Despite the great punishment that offenders of this sort bring upon themselves, the

court should nevertheless pass a sufficiently substantial term of imprisonment to mark

publicly the gravity of the offence.

It is practically certain . . . [that] he will never again in his life be able to secure similar

employment, with all that that means in the shape of disgrace for himself and hardship

for himself and also his family.

Whether judicial practice is consistent with these exhortations is open to doubt.
Although Lord Lane CJ held that ‘it will not usually be appropriate in cases of serious
breach of trust to suspend any part of the sentence’, the results of empirical research
in the mid-1990s showed that only half of all thefts in breach of trust tried at the
Crown Court resulted in immediate custody, and that the proportion of suspended
sentences was much higher than for other offences (8 per cent compared with
3 per cent).104 There seems little doubt that some offenders who commit relatively
serious offences of this kind still receive greater mitigation of sentence than the
guidelines and other principles would indicate.

Is there any merit in this source of mitigation? Once courts begin to take account
of collateral consequences, is this not a step towards the idea of wider social account-
ing which was rejected in the previous section? One difference is that we are referring
here to collateral consequences of the offence, not to social deeds unconnected with
the crime. In many cases one can argue that these collateral consequences are a con-
comitant of the professional responsibility which the offender undertook. More-
over, there is a discrimination argument here too. If collateral consequences were
accepted as a regular mitigating factor, this would operate in favour of members of

102 E.g. Stanley (1981) 3 Cr App R (S) 373, an army sergeant convicted of perjury; Pearson (1989)
11 Cr App R (S) 391, a young man hoping to join the army.

103 (1985) 7 Cr App R (S) 142, updated in Clark [1998] 2 Cr App R (S) 95; see ch. 4.4.11 above.
104 Flood-Page and Mackie (1998), pp. 85–6.
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the professional classes and against ‘common thieves’ who would be either unem-
ployed or working in jobs where a criminal record is no barrier. It would surely
be wrong to support a principle which institutionalized discrimination between
employed and unemployed offenders.105

A more secure basis for mitigation is found in those cases where the normal sen-
tence might have an exceptional impact on the particular offender. This may be rel-
evant when the offender is very young, very old, or suffering from a life-threatening
illness, for in such cases a substantial custodial sentence might be especially hard
to bear. Insofar as there is a principle that sentences ought to have a roughly equal
impact on offenders, this suggests that where an offender is likely to suffer from
the sentence to a significantly different degree than most other people, there is a
case for reducing its length.106 In relation to the very young, the influence of this
rationale was evident in the European Court of Human Rights in T and V v. UK
(2000),107 emphasizing that whether a punishment is ‘degrading’ depends to some
extent on ‘the sex, age and state of health’ of the person. In several cases the Court
of Appeal has allowed some reduction in the length of sentences imposed on elderly
offenders, even though recognizing that a sentence of eight years on a man of 79
means that he ‘may not be able to live any part of his life in the community again’.108

A sentence of normal length on a person of advanced years may take most of his
remaining days, but it may be argued that such a sentence on a young man in the
flower of youth may be no less catastrophic in a different sense. There may be room
for the alternative argument that prison is harder for a man of, say, 80; but perhaps
that is a separate issue, to be dealt with on the principles that follow.

In relation to acute and/or terminal medical conditions, the leading decision of
Bernard (1997)109 yields two general principles. First, a medical condition that might
at some unspecified future date either affect life expectancy or the prison authorities’
ability to treat the offender satisfactorily is not a reason for a court to interfere with
the sentence that would otherwise be appropriate, but it might be a matter which
can be brought to the attention of the Home Secretary. Prisoners who are HIV
positive fall into this category. Second, a serious medical condition, even when it
is difficult to treat in prison, does not entitle the offender to a reduced sentence,
although a court might impose a lesser sentence as an act of mercy. The second
principle is unsatisfactory, inasmuch as it appears to leave the matter entirely at the
discretion of the court.110 The principle ought to be that such conditions should be

105 On the other hand, it is important to ensure that any collateral orders made against white-collar
offenders (e.g. disqualification from company directorship) are kept in proportion: see Wasik
and von Hirsch (1997).

106 Cf. Ashworth and Player (1998) with von Hirsch and Ashworth (2005), Appendix C.
107 (2000) 30 EHRR 121, para. 70.
108 John Francis C (1993) 14 Cr App R (S) 562; cf. Harold Nicholas S [1998] 1 Cr App R (S) 261,

where the trial judge had consulted actuarial tables in calculating the sentence on a man aged 82.
109 [1997] 1 Cr App R (S) 135, discussed by Ashworth and Player (1998).
110 In Stevens [2003] 1 Cr App R (S) 32 the Court suspended a prison sentence on account of the

offender’s ‘serious heart condition . . . with a poor prognosis and the real probability of a custodial
sentence causing many problems’.
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taken into account; exactly how this should be done is a practical question for the
court.

A more difficult group of cases is where the probable reaction of other prisoners
makes it inevitable that an offender will serve much of the prison sentence in solitary
confinement for his own protection, or where the offender has been attacked and
victimized by other prisoners. The Court of Appeal has stated that ‘a defendant’s
treatment by other inmates is not generally a factor to which this court can properly
have regard’, and that the defendant should rather proceed through official com-
plaints procedures or by petitioning the Home Secretary for compassionate early
release.111

Other cases sometimes mentioned in this context are those where another person
or persons may suffer abnormally as a result of the sentence imposed on the offender.
It is rare for any reduction of sentence to be accorded on the ground that the
offender’s family will suffer,112 because this is regarded as a normal concomitant
of imprisonment, but the approach is different where a family member is suffering
from a life-threatening disease. There are cases in which the Court of Appeal has
reduced sentences on that account ‘out of mercy’.113 Perhaps the most frequent
example of this line of mitigation is that of a mother caring for young children.
Although there are some decisions in which mothers have had prison sentences
reduced or suspended so as to allow them to care for their young children,114 there
are others that take a harder line:

This Court is always most reluctant to see a mother of young children sentenced to a

term of imprisonment. Unhappily it is sometimes inevitable . . . No one can fail to be

moved by the children’s plight but sadly the picture painted is all too familiar in cases

where a young mother becomes involved in serious criminal activity. The circumstances

which have been described to us are in no way exceptional.115

Courts have sometimes been willing to avoid a custodial sentence where the
offender is pregnant,116 and the new sentence of intermittent custody was said to
be for ‘women offenders who have children’ because it minimizes the potential
disruption to a child’s life and reduces their risk of growing up in care;117 but such
alternatives may be considered impossible where the crime is regarded as serious.
The absence of a clear principle is often converted into the language of ‘showing
mercy’, and this is common in cases where the ground for the concession is the
effect of the offender’s sentence on third parties, particularly those considered vul-
nerable. One case which provides an unusual example of that rationale is Olliver

111 Nall-Cain (Lord Brocket) [1998] 2 Cr App R (S) 145 at p. 150.
112 Cf. Grant (1990) 12 Cr App R (S) 441.
113 E.g. Haleth (1982) 4 Cr App R (S) 178, son suffering from kidney disease.
114 E.g. Whitehead [1996] 1 Cr App R (S) 1, Bowden [1998] 2 Cr App R (S) 7.
115 Smith [2002] 1 Cr App R (S) 258 at p. 261, upholding 12 months’ imprisonment for conspiracy to

evade customs duty of some £70,000. It is notable that a recent Home Office White Paper stated,
under the heading ‘What is not working’, that ‘prison can break up families . . . 125,000 children
are affected by the imprisonment of a parent each year’: Home Office (2002), p. 85.

116 E.g. Beaumont (1987) 9 Cr App R (S) 342. 117 Home Office (2002), para. 5.34.
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and Olliver (1989),118 where two brothers convicted of moderately serious offences
of violence received suspended sentences and fines, rather than immediate impris-
onment, largely on the basis that the livelihoods of some 23 employees in their
carpentry business depended on their continued liberty. This, surely, is not a matter
of mitigation of sentence properly so called; it is rather a case of mercy being shown
to offenders so as to avoid harmful consequences to uninvolved third parties. For
the offender, it is a windfall.

5.5 Mitigation and aggravation in practice

This exploration of the sources of mitigation and aggravation has not been exhaus-
tive and has touched upon only some of the many problems they present in sen-
tencing. What has emerged clearly, however, is the great power of aggravating and
mitigating factors. Thus the research by Hough, Jacobson and Millie shows that
mitigating factors play a crucial role in deciding whether a case that is ‘on the cusp’
of custody can be dealt with by a form of non-custodial sentence. Whereas the cases
sent to custody turn on the seriousness of the offence or the offender’s previous
record, the key factors in bringing a ‘cusp’ case down to a community sentence
were mitigating factors such as remorse, guilty plea, motivation to address personal
problems, family responsibilities, or good employment record or prospects.119 The
sentencers seemed to engage in a kind of moral assessment of the offender and his
or her prospects:

This emphasis on the personal undoubtedly makes the sentencing process a highly

subjective one, in which the individual sentencer (or group of sentencers, in the case of

magistrates) has to assess the intentions and capabilities of the offender and his or her

attitude towards the offence, and offending, such as the presence or absence of remorse

and the determination to stop offending. These assessments feed judgements about

responsibility and culpability. In other words, sentencers’ decisions are framed within

a set of explicitly ethical concepts.120

These moral assessments take place in a particular context, in which the defence
advocate will attempt to construct the offender’s character in a particular way, and
in which the sentencer(s) may draw inferences from the offender’s demeanour in
court and other actions.121

We have noted that legislation and definitive guidelines now establish the legal
effect of some aggravating and mitigating factors, and that may have an effect
on the approach of sentencers to these moral assessments. But this formalization
does not exhaust the debate about the justifications for and practical effect of mit-
igating and aggravating factors. Three further questions will be discussed here,
all of them demonstrating the close links between practice and theory. First, if a

118 (1989) 11 Cr App R (S) 10. 119 Hough et al. (2003), pp. 36–7.
120 Hough et al. (2003), p. 41. 121 See further ch. 1.6 above.
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mitigating factor is present, is the offender entitled to a reduction in sentence or
is this discretionary? Second, are there some kinds of offence for which normal
mitigating factors may have only a negligible effect? Third, how should courts deal
with a mixture of aggravating and mitigating factors?

1. Is mitigation an entitlement? David Thomas, on the basis of a synthesis of early
English decisions, argued that it is not.122 The early cases suggested that judges
might withhold mitigation when they wished to pursue some other penal objective
such as deterrence, but the present sentencing framework seems unlikely to allow
the same flexibility. It is true that there is only one statutory mitigating factor – the
guilty plea discount – and that the terms of s. 166 of the 2003 Act are permissive
(leaving the court free to ‘take into account any such matters as, in the opinion
of the court, are relevant in mitigation of sentence’). However, the trend in the
guidelines on sentencing for particular offences is to try to assess the arguments
for and against admitting certain aggravating and mitigating factors, and it may
not be long before some general guidelines on the subject are developed. It is
inadequate for courts simply to state that they are allowing a factor to mitigate ‘out
of mercy’, as if that absolves them from principled justification. Applying principles
to particular facts allows room for judgment and discretion, but this should be
preceded by arguments about the justifications for allowing the factor to mitigate at
all. Once a certain ground for mitigation is authoritatively accepted, then it should
be an entitlement – unless in a particular case there is an exceptional countervailing
reason.

2. Does the effect of mitigation vary according to the seriousness of the offence?
The discussion of the guilty plea discount shows that the reduction of sentence is
intended to be proportionately the same, no matter whether the sentence is lengthy
imprisonment or a mere fine (although there are, as noted above, policy-driven
exceptions for mandatory minimum sentences and for murder). However, that
approach does not apply to all mitigating factors, the most obvious example being
previous good character. A first offender can expect to be dealt with much more
leniently than a repeat offender. However, an offender whose first offence is rape or
armed robbery cannot expect a significant discount: here, the gravity of the offence
is held to overpower the usual claim to mitigation, and the ‘concession to human
frailty’ reasoning looks rather thin. Thus, in Turner (1975)123 Lawton LJ stated that
‘the fact that a man has not much of a criminal record, if any at all, is not a powerful
factor to be taken into consideration when the court is dealing with cases of this
gravity’. The reasoning behind this is to be discussed in detail in Chapter 6 below,
but essentially it is that the basis of the mitigation for a first offence is human frailty,
and where the first offence is such an egregious wrong, there seems to be no strong
ground for regarding the offence as a mere lapse.

3. Dealing with a mixture of aggravating and mitigating factors. In practice it is
rare for a single mitigating or aggravating factor to appear on its own. In many

122 Thomas (1979) p. 47; see also pp. 35–7, 194. 123 (1975) 61 Cr App R 67 at p. 91.
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cases there are two or more mitigating factors and, not uncommonly, two or more
aggravating factors as well. How should a court gauge the overall effect of such
elements? Research suggests that this is a source of considerable disparity in sen-
tencing,124 and that even where guidelines have been laid down for an offence the
absence of clear guidance on weighting produces manifest disparity.125 The typi-
cal structure of English guidelines is to indicate various starting points, and then
to say that certain aggravating and mitigating factors can take the sentence up or
down from that point – without proposing a weighting for individual factors, let
alone suggesting which ones are typically more significant. This would probably
be regarded as too detailed a task, and too open to variation according to the facts
of individual cases. A typical judicial response would be that each case is different
and has to be treated on its own facts. That argument is both true and untrue: it
is true at a purely descriptive level, but cannot be true of a judge’s interpretation
of those facts, since there are bound to be some assumptions about their relevance
and weight.126 Little judicial effort has been made to examine those assumptions.
In the United States the federal guidelines assign some two or three points to several
factors: the court starts with a ‘base level’ of points for the category of offence, and
then adds and subtracts in order to reflect the presence and strength of various
aggravating and mitigating factors. The total number of points is then converted
into a range of guideline sentences. This system appears unduly mechanistic, but
that criticism can only be sustained if the comparison with ordinary discretionary
or impressionistic sentencing is carefully made. The difficulty is that far too little
is known about the actual calculations of judges and magistrates in England. They
have a tendency to retreat behind the ‘no two cases are the same’ argument, and to
fail to recognize that there are issues of principle to be resolved.

5.6 Aggravation and mitigation in theory

Diverse reasons for recognizing particular aggravating and mitigating factors have
been considered in this chapter. In principle, aggravating and mitigating factors
should flow from the same source as the rationale(s) of sentencing. If, for example,
rehabilitation or resocialization of offenders were the leading rationale, then matters
such as remorse and contrition on the part of the offender might assume central
importance. But where proportionality is the primary rationale, any mitigation
based on remorse requires separate and strong justification. We have identified var-
ious aggravating factors that are coherent with proportionality theory, but questions
have been raised about the weight to be attached to those factors. One would expect
proportionality theory to insist that no aggravating or mitigating factor should be
allowed to take a sentence outside the sentencing range appropriate to the nature of
the crime committed, but any such principle has been placed under strain by several

124 For English research, see Corbett (1987); for the United States, see Zeisel and Diamond (1977).
125 Ranyard, Hebenton and Pease (1994), pp. 208, 216. 126 See the discussion in ch. 1.6 above.



5.6 Aggravation and mitigation in theory 181

English decisions. Thus we saw in part 5.2.2 above that, where the victim is elderly or
disabled, the sentence may be far higher than the offence would normally attract –
to the extent that the age and vulnerability of the victim overshadows the intrinsic
seriousness of the crime. In some cases where an offence is planned or organized,
such as pickpocketing, courts have also imposed sentences out of proportion to the
amount stolen, because the offender appears ‘professional’.127 Is it right to accord
such an overpowering effect to an aggravating factor?

Some of the factors discussed in this chapter are quite unrelated to propor-
tionality, but are accepted in pursuit of other policies on, for example, the use of
imprisonment or the treatment of victims. The task is to examine their justifications
independently. It was contended in part 5.4.2 above that offenders who, by their
post-offence conduct, make a contribution to the smooth running of the criminal
justice system or to its goals, ought to receive some mitigation. This recognizes that
sentencing forms part of the criminal justice system in a given social context. But
it was argued in part 5.4.1 that the same ought not to apply to the guilty plea dis-
count, because reducing sentences significantly on that account goes too far towards
undermining important rights of defendants which should not be sacrificed. It was
also submitted, in part 5.4.1 above, that courts should take account of any abnormal
impact which the normal sentence would have on an individual offender. Bentham
argued strongly for this principle of equal impact in the context of his deterrent
theory of punishment,128 and similar arguments justify its place in a theory which
relies on proportionality of punishment. However, it is merely a principle and not
an absolute rule, and the possibilities of its conflicting with other principles such as
the principle of non-discrimination (equality before the law) will be explored more
fully in Chapter 7.

Arguments were presented in part 5.4.5 above against the relevance of the col-
lateral consequences of conviction as mitigating factors, and in part 5.4.4 above
against any attempt at wider social accounting such as mitigation for saving a child
from drowning. It is not merely that sentencers would not know where to stop if
they purported to draw up a balance sheet of the offender’s social contributions; it is
that the arguments of policy or principle to support this approach seem insufficient,
unless the modified Durkheimian view of the courts’ function is adopted.

There is a growing argument for some attempt at a co-ordinated framework for
aggravation and mitigation. The rise in statutory aggravating factors and the enact-
ment of s. 174(2)(e) of the 2003 Act, requiring courts to ‘mention any aggravating
or mitigating factors which the court has regarded as being of particular impor-
tance’, should lead to a fresh and searching examination of the justifications for the
various factors. Just as guidelines can assist in establishing a common structure for
the sentencing of particular offences, so guidance on general principles can and
should conduce to consistency for the same reason.

127 See above, ch. 4.4.12, and below, ch. 6.4.
128 Cf. Bentham (1789), ch. XIV, para. 14, with von Hirsch and Ashworth (2005), Appendix C.



CHAPTER 6

Persistence, prevention and prediction

In the course of this chapter there will be detailed discussion of a group of sentencing
issues which lead to considerable practical and theoretical difficulties. After a brief
historical introduction, part 2 explores three possible approaches to sentencing
persistent offenders, and part 3 considers the relevant provisions of the Criminal
Justice Act 2003. Parts 4 and 5 examine two specific problems, those of ‘professional’
criminals and of petty persistent offenders. In Part 6 a new approach to prevention
is examined – the use of anti-social behaviour orders. Part 7 of the chapter turns to
the question of selective incapacitation as a strategy for preventing crime, referring
to the minimum sentences in English law. In part 8 the ‘dangerousness’ provisions
of the 2003 Act are examined, and some concluding thoughts are found in part 9.
Throughout these topics there are linking themes concerned with the promotion
of security and the assessment of risk of future criminal behaviour. The invocation
of such rationales amounts to a departure from the proportionality principle, and
close attention will be paid to the justifications for this.

6.1 Historical introduction

The history of English measures aimed specifically at persistent offenders seems
to be widely acknowledged to be a history of failure. The judges have had suffi-
cient discretion, for the last hundred years at least, to allow them to pass fairly
long sentences on persistent serious criminals without invoking any special pow-
ers. But penal reformers and governments have invariably felt that no major set of
reforms would be complete without making further special provision for persistent
offenders. The Gladstone Committee in 1895 argued in favour of a special measure
against persistent thieves and robbers, who would otherwise serve a succession of
fairly short sentences and therefore return frequently to prey on the community.
The Committee’s proposals led, after much debate,1 to the Prevention of Crime
Act 1908. This empowered a court to impose, upon an offender with three pre-
vious felony convictions since the age of 16, a sentence of preventive detention of
between five and ten years, in addition to the normal sentence for the crime (a

1 Radzinowicz and Hood (1986), pp. 265–78.
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so-called ‘double track’ system). The practical focus of the Act was soon revised
when Churchill became Home Secretary. He took the view that the Act, as it was
being administered, concentrated unduly on mere repetition in lawbreaking, and
he exposed the minor nature of some of the offences which had led to the impo-
sition of preventive detention. He issued a new circular which declared that ‘mere
pilfering, unaccompanied by any serious aggravation, can never justify’ preventive
detention, and propounded the general test of whether the nature of the crime was
‘such as to indicate that the offender is not merely a nuisance but a serious danger
to society’.2 The aim of preventive detention thus became that of ‘protecting society
from the worst class of professional criminal’. In fact, the courts often found their
ordinary sentencing powers sufficient in such cases, and so the use of preventive
detention declined.

A new form of preventive detention was introduced in the Criminal Justice Act
1948 for persistent offenders aged 30 or over, being a sentence of 5 to 14 years instead
of (not in addition to) the normal sentence. The Dove-Wilson Committee in 1932
had proposed this as suitable chiefly for ‘professional criminals who deliberately
make a living by preying on the public’,3 but when the legislation was introduced in
1948 the government envisaged that it would also cover ‘the relatively trivial [per-
sistent] offender’.4 Judges soon found themselves passing sentences of preventive
detention on offenders whose records, while showing persistence, were not serious.
In the late 1950s the judges increasingly set their faces against this, and in 1962 the
Lord Chief Justice went so far as to issue a Practice Direction to restrict the use of
preventive detention.5 Following a gloomy report from the Advisory Council on
the Treatment of Offenders (1963) and two other studies which demonstrated the
minor nature of many of the offences committed by those subjected to preventive
detention,6 the sentence virtually fell into disuse.

The next measure to be introduced was the extended sentence: the Criminal
Justice Act 1967 empowered a court to extend a sentence beyond the normal length
or (in limited circumstances) beyond the statutory maximum where it apprehended
the need, in view of the offender’s record, to protect the public. The White Paper of
1965 had proposed the extended sentence for those offenders who constitute ‘a real
menace to society’,7 but a parliamentary amendment which would have required
the court to have regard to the gravity of the current offence was not accepted by the
government. Once again the courts soon found that those falling within the ambit
of the sentence could hardly be described as real menaces, and at no stage did the
extended sentence play a significant part in sentencing practice.

In some respects the Criminal Justice Act 1991 was a slight improvement, since
s. 2(2)(b) permitted courts to pass a longer than proportionate sentence for a violent
or sexual offence if it was of opinion ‘that only such a sentence would be adequate

2 Radzinowicz and Hood (1986), p. 285. 3 Dove-Wilson (1932), para. 42.
4 Hammond and Chayen (1963), p. 11. 5 See [1962] 1 All ER 671.
6 Hammond and Chayen (1963), West (1963). 7 Home Office (1965).
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to protect the public from serious harm from him’. The Act did attempt to define
‘violent’, ‘sexual’ and ‘serious harm’, but the provision was vague on crucial issues
and unacceptably wide in its scope as interpreted by the courts.8 The power to
impose longer than proportionate sentences appears to have been used relatively
rarely in recent years, perhaps (again) because courts tend to give long sentences
for serious offences anyway. Thus a brief historical survey reveals two recurrent
difficulties. First, legislation on persistent offenders has usually been framed in
broad terms, often without clear and precise guidance about the types of offender
to be included and excluded. Second, and more fundamentally, there has been little
agreement about the group or groups of offenders who should be the target of special
sentences. Terms such as ‘professional criminals’ and ‘real menaces’ have been used
without much effort at precision, and when the law did eventually specify violent
and sexual offenders, many of those included were at the lowest end of the scale.

6.2 Three approaches to punishing persistence

The differing views which have been expressed on the sentencing of persistent
offenders do not always fall neatly into categories, but three paradigms are (i) flat-
rate sentencing, (ii) the cumulative principle, and (iii) progressive loss of mitigation.
The aim here is to offer a description of each approach, to consider its rationale,
and to weigh the advantages and disadvantages.9

6.2.1 Flat-rate sentencing

According to this approach, the sentence should be governed by the crime and not
at all by the offender’s prior record. This view has been advanced by a small group
of desert theorists, most notably George Fletcher10 and Richard Singer.11 Their
argument, in brief, is that an offender’s desert should be measured by reference to
the crime committed, in terms of its harmfulness and the offender’s culpability in
relation to it. Any previous offences cannot have a bearing on this. Indeed, not only
are they irrelevant to the calculation, but to take them into account would be to
punish the offender twice over – if sentence has already been passed for the previous
offences, it is unjust to increase the sentence for a subsequent crime on account of
a previously punished offence. Fletcher suggests that desert theorists who do take
account of previous offences are indulging in a covert preventionist strategy. Since
the increased sentence cannot be justified on desert grounds, says Fletcher, such
writers are really trying to achieve a modest amount of individual prevention or
incapacitation in such cases.

There are few practical examples of flat-rate sentencing schemes. Illegal parking
of cars is one: the penalty does not increase according to the number of previous
offences, and one could commit the offence every day without ever receiving more

8 See the 3rd edn of this work, pp. 183–9. 9 For fuller discussion see Roberts (1997).
10 Fletcher (1978), pp. 460–6. 11 Singer (1979), ch. 5.
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than the fixed penalty. Many other minor offences have fixed penalties or such low
maximum fines that they may be viewed as flat-rate offences. If a case goes to court,
that creates an opportunity for the penalty to be mitigated for a poor or first-time
offender – an opportunity ruled out by flat-rate sentencing. Indeed, since there can
be no concession for the impecunious or first offender, the practical question arises
of the level at which flat-rate penalties might be set if they are to be defended as
proportionate.

6.2.2 The cumulative principle

Since at least the mid-nineteenth century there has been support for the cumu-
lative principle of sentencing persistent offenders. The basic idea is that, for each
new offence, the sentence should be more severe than for the previous offence.
In this way sentences should be cumulative, with a view to deterring the individ-
ual offender from repeating the crimes. Perhaps the best-known exponent of the
cumulative principle was the Gloucestershire magistrate Barwick Lloyd Baker. In
1863 he proposed that for a first felony conviction the punishment should be one
week or ten days’ prison on bread and water; for the second conviction 12 months’
imprisonment; for the third, seven years’ penal servitude; and for a fourth, penal
servitude for life or for some very long period which would allow surveillance on
ticket-of-leave for the greater part of the criminal’s life. He saw this as achieving
protection through individual deterrence, and had no doubts about its fairness: ‘if
you tell a man clearly what will be the punishment of a crime before he commits it,
there can be no injustice in inflicting it’.12

That harsh approach made no allowances for the fact that some offences were
minor and some stemmed from human weakness or poverty rather than ‘wicked-
ness’. It met with considerable opposition, notably from Francis Hopwood, Recorder
of Liverpool towards the end of the nineteenth century, who strenuously denounced
heavy penalties for petty recidivists. The Lord Chief Justice of the time, Lord
Coleridge, appeared to have had greater sympathy with Hopwood’s approach, since
he maintained that he would inflict punishment only ‘for the particular offence for
which the prisoner is being tried before me’. But even Lord Coleridge admitted that
some of his colleagues had ‘different guiding thoughts’.13

Although Baker’s rationale was deterrence, incapacitation might also be invoked
in support of the cumulative approach, especially in view of the contemporary
emphasis on security and risk. If so, how might one identify the offenders against
whom the principle should be applied? Or is it contended that society is justified in
protecting itself against all persistent offenders? Baker had argued that cumulative
sentencing of habitual misdemeanants would reduce the incidence of petty offences
by some 60,000 a year.14 There are Home Office statistics showing that offenders with
five or more previous convictions are 87 per cent likely to be convicted of another

12 See Radzinowicz and Hood (1986), pp. 237–8 and references.
13 Radzinowicz and Hood (1979), pp. 1311–12. 14 Radzinowiz and Hood (1980), p. 1330.
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offence within six years.15 However, most of these offences are towards the lower end
of the scale of criminality: the high rates of recidivism are for lesser crimes, and the
cumulative principle therefore tends to heap punishment on minor and relatively
non-threatening offenders. The second and related question is whether, even if
there was evidence that cumulative sentencing would ‘work’, it would satisfy the
requirements of fairness. Would it be acceptable if the sentencing system prescribed
penalties of ascending severity for recidivists, especially if their offences were minor?
Would it be any more acceptable if the extra detention was under non-punitive
conditions, perhaps similar to quarantine? These fairness issues are taken up in part 7
of this chapter, where proposals for the selective incapacitation of certain types of
offender are reviewed.

The more common rationale for cumulative sentencing is individual prevention.
This was Baker’s main argument: cumulative penalties would deter the offender or,
if they did not, he would in effect ‘with his eyes open deliberately sentence himself ’.16

Several questions are raised by this claim. Are all, or even most, persistent offenders
the rationally motivated wicked offenders that it assumes? The historical evidence
of measures against persistent offenders, reviewed briefly in part 1 of this chapter,
suggests that many of them are not.17 Among them are people who are socially
disadvantaged, others who are in personal turmoil, and others who are mentally
disturbed. Even if such offenders are regarded as a threat to the public, the cause of
their offending indicates that more constructive measures should be taken, and the
concept of fairness underlying the proportionality principle should place a limit to
the power that may be taken over them. For dangerous offenders it may be argued
that people who offend repeatedly forfeit any right to be regarded as full rights-
bearing members of society, or that any rights which such people have ought to be
set against the rights of their potential victims, so that the rights of a person who
has been shown to reoffend repeatedly may justifiably be overridden in order to
preserve the rights of others. These and other arguments are considered in part 8
of this chapter. But for the socially disadvantaged or mentally disturbed, this is not
an appropriate standpoint.

Would the cumulative strategy be effective in preventing crime? This depends
not only on such factors as knowledge of the penalties among offenders and the
absence of countervailing considerations (e.g. low detection rate, absence of proper
social provision for people in need), but also on the effectiveness of the penalty.
English law has long had one form of cumulative sentencing – the penalty points
system for road traffic offenders. When a court sentences an offender for certain
traffic offences, it may (or must) impose a number of penalty points, and when an
offender accumulates 12 points an immediate disqualification from driving follows.
The justifications for having this system for motoring offences and not for other

15 Philpotts and Lancucki (1979), p. 16; see also Lloyd, Mair and Hough (1994).
16 Radzinowicz and Hood (1986), p. 238.
17 Radzinowicz and Hood (1986), chs. 8–12, on these debates in the nineteenth century.
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crimes have yet to be debated widely; but when it comes to a preventive system
based on sentences of imprisonment, the objection was pointed out as long ago as
1932 by the Dove-Wilson Committee:

the inference is that present methods not only fail to check the criminal propensities of

such people, but may actually cause progressive deterioration by habituating offenders

to prison conditions which weaken rather than strengthen their characters.18

Thus the repeated use of prison sentences may be counter-productive, making these
offenders less able to live law-abiding lives and more likely to reoffend on release.
If the cumulative principle is based on individual deterrence, and if the point of
deterrence is to protect the public, heavy reliance on imprisonment for this purpose
may not only go against the principle of restraint (see Chapter 3.4.2) but also be to
a significant extent self-defeating.

On the basis of a review of the available evidence some ten years ago on the
typical characteristics of criminal careers, David Farrington argued that ‘since a
high proportion of offenders desist after the first or second offence, significant
criminal justice interventions might be delayed until the third offence. Diversionary
measures might be appropriate after the first or second offence.’19 This drives a
further wedge between cumulative sentencing and prevention. If prevention is to
be the chief concern, it does not follow that cumulative sentencing is the most
effective way of achieving this, particularly after two or three convictions, and
particularly if incarceration is involved. Like many penal policies, it may have a
superficial attractiveness to politicians and the media because it appears ‘tough’,
but it relies on crude assumptions about the causes of offending and on a failure to
grasp the criminogenic effects of the penal system itself.20

6.2.3 Progressive loss of mitigation

This approach to the sentencing of persistent offenders differs from flat-rate sentenc-
ing in making some allowance for previous record, and differs from the cumulative
principle in placing limits on the influence of previous record and in deferring to an
overall concept of proportionality. The principle of progressive loss of mitigation
really consists of two parts: one is that a first offender should receive a reduction
of sentence, and the other is that with second and subsequent offences an offender
should progressively lose that mitigation. How soon all the mitigation is lost is a
question for discussion later, but clearly the principle assumes a limit beyond which
the sentence cannot go, no matter how many previous convictions the offender has.
The gravity of the current offence(s) is taken to set a ‘ceiling’ for the sentence: a bad
previous record should mean that the offender loses this source of mitigation, but
the record should not be treated as an aggravating factor. As Thomas put it, a bad

18 Dove-Wilson (1932), para. 3. 19 Farrington (1997), pp. 564–5.
20 On the indices of risk of offending and how to respond to them, see Farrington (2002).
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record ‘will not justify the imposition of a term of imprisonment in excess of the
permissible ceiling for the facts of the immediate offence’.21

What is the theory underlying progressive loss of mitigation? It is an approach
characteristically adopted by desert theorists, who view proportionality to the seri-
ousness of the offence as the chief determinant of sentence. We saw earlier that some
desert theorists adopt flat-rate sentencing for recidivists. Why would a desert theo-
rist wish to dilute an offence-based system of sentencing (harm plus culpability)
by incorporating an element relating to the offender’s past history? The argument,
restated and refined by Andrew von Hirsch,22 is based on the idea of a lapse. Ordi-
nary people do have occasional aberrations. Human weakness is not so unusual. The
sentencing system should recognize not only this, but also the capacity of people to
respond to censure, and to ensure that their future conduct conforms to the law. This
is embodied in the idea of giving someone a ‘second chance’.23 So the justification
for the discount for first offenders rests partly on recognition of human fallibility,
and partly on respect for people’s ability to respond to the censure expressed in the
sentence. The justification for the gradual losing of that mitigation on second and
subsequent convictions is that the ‘second chance’ has been given and not taken: the
offender has forfeited the tolerance, and its associated sentence discount, because
the subsequent criminal choices show insufficient response to the public censure. In
principle, therefore, the second offence deserves greater censure than the first (unless
there is good reason to indicate otherwise), and the third offence may be censured
fully. But the seriousness of the offence must remain the primary determinant of
sentence, and therefore sentences imposed on repeat offenders should not cumulate
so as to lead to custodial terms greater than the current offence could justify.

One possible counter-argument is that the notion of lapse appears to take no
account of the possibility that a first offender might have planned an offence metic-
ulously and might have been fully aware of the gravity of the wrongdoing. However,
the ‘second chance’ theory turns on the ability to respond to censure and pun-
ishment, not on mere awareness of wrongdoing. A second counter-argument is
that the justifications offered seem to assume that all offending is based on ration-
al choice, and to ignore the findings of criminological research. Thus rational choice
(of a kind) may be evinced by those who adopt a particular lifestyle, such as career
burglars.24 But some recidivism is largely a concomitant of going to particular
places and associating with particular people, as with people who frequently become
involved in violence associated with drinking in public houses.25 Some may stem

21 Thomas (1979), p. 41.
22 Von Hirsch and Ashworth (1998), ch. 4.7; von Hirsch and Ashworth (2005).
23 Cf. Bagaric (2001), ch. 10.3.1, for the counter-argument that the moral notion of lapse is inap-

propriate for matters so serious as criminal convictions. However, it is questionable whether every
criminal offence is sufficiently serious to remove the moral force of the argument from lapse.
Bagaric also argues that the idea of a discount for first offenders is a subterfuge, and that in reality
we are discussing the claim of previous convictions to operate as an aggravating factor. For contrary
arguments, see ch. 5.1 above.

24 E.g. Maguire (1982), Bennett and Wright (1984). 25 Walmsley (1986), pp. 17–18.
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from contacts made within penal institutions, where information is exchanged and
alliances formed.26 A large amount of recidivism may be associated with drug use.27

And, more generally, some is part of a cycle of social deprivation and/or personal
turmoil, which may or may not be deepened by the experience of imprisonment,
as with the so-called petty persistent offenders.28 Studies of desistance from crime,
which focus on the circumstances in which offenders typically give up offending,
have long indicated the relevance of stable relationships, a child, a job and other
prosaic factors in a person’s life.29 In this context it is important to note two of the
recommendations of the Council of Europe on sentencing:

D1 Previous convictions should not, at any stage in the criminal justice system, be used

mechanically as a factor working against the defendant.

D2 Although it may be justifiable to take account of the offender’s previous criminal

record within the declared rationales for sentencing, the sentence should be kept in

proportion to the seriousness of the current offence(s).30

Proposition D1 emphasizes the importance of considering the reasons for reoffend-
ing in each case. This does not present problems for desert theorists, for, as we saw
in Chapter 4.5, they can accept grounds for mitigation based on diminished capac-
ity, social deprivation and so forth. Proposition D2 recognizes that, even in those
countries where prevention is the primary rationale of sentencing, there should be a
proportionality constraint in the sentencing of persistent offenders. The great merit
of the ‘second chance’ idea is that a clear principle of fairness is accorded a cen-
tral place.31 Thus, progressive loss of mitigation assumes that a second and a third
offence deserve greater censure, but it accords with the Council of Europe in leav-
ing room for other responses if other explanations for reoffending seem persuasive
and in insisting on a firm proportionality constraint. This last point distinguishes
it clearly from the cumulative approach, which may result in long sentences for
persistent but non-serious offenders.

At common law the Court of Appeal frequently restated the theory of progres-
sive loss of mitigation and the proportionality constraint on sentencing persistent
offenders. The leading case was probably Queen (1981),32 where the offender had
countersigned and attempted to cash a cheque for £50 belonging to someone else.
He was sentenced to 18 months’ imprisonment. The Court of Appeal, accepting that
he had probably been sentenced on his ‘appalling’ record of thefts and deceptions,
reduced the sentence to allow his immediate release. Kenneth Jones J held that it is
wrong in principle to sentence an offender on his record:

26 See ch. 9.2 below.
27 ‘Of social variables, drug misuse is most strongly linked with the likelihood of reconviction’:

Halliday (2001), Appendix 3, para. 11.
28 See this chapter, part 6.5. 29 E.g. West (1963), Burnett (1994), Maruna (2001).
30 Council of Europe (1993).
31 Cf. Bagaric (2001), ch. 10, for the contrary argument that only by adopting flat-rate sentencing

can bias against the poor and disadvantaged be reduced significantly.
32 (1981) 3 Cr App R (S) 245.



190 Persistence, prevention and prediction

The proper way to look at the matter is to decide on a sentence which is appropriate for

the offence for which the prisoner is before the court. Then in deciding whether that

sentence should be imposed or whether the court can properly extend some leniency

to the offender, the court must have regard to those matters which tell in his favour;

and equally to those matters which tell against him, in particular his record of previous

convictions.33

The gravity of the offence should set the ceiling, and even an appalling prior record
should not take the sentence above it. However, while the rhetoric of the courts
embraced the principle, the reality of sentencing recidivists was often different.
Moreover, the courts often seemed unaware of the difference, and managed to say
one thing and do another in the same case. In Bailey (1988)34 the offender stood
convicted of two offences – one was theft of several ladies’ nightdresses, which
he had seized from a shop and taken to his solicitor’s office nearby; the other
was burglary of a hospital, in the form of taking four packets of frozen cod fillets
from a hospital freezer. The trial judge imposed two years’ imprisonment for the
theft, and 18 months consecutive for the burglary, totalling three-and-a-half years.
The offender’s record was described by the Court of Appeal as ‘truly appalling’: it
stretched back over 25 years, though most were ‘comparatively petty thefts’. The trial
judge evidently imposed the sentence in order to incapacitate Bailey for a lengthy
time (a version of the cumulative principle), but the Court of Appeal held that this
was wrong in principle. Stocker LJ went on:

It is of course manifest that a convicted criminal’s past record forms part of the matrix

upon which he falls to be sentenced. Clearly no court would be likely to impose a sen-

tence of imprisonment for a first offender of the same length that might be appropriate

for a person with a substantial criminal record. To that extent the past record is a rele-

vant factor to be taken into account. On the other hand, as has often been said by this

court . . . the sentence imposed must be related to the gravity of the offences in relation

to which it is imposed . . . Whilst fully understanding the motive which impelled the

learned judge to impose a total sentence of three and a half years, we feel bound to say

that those sentences bore so little relationship to the gravity of the offences that even

having regard to the appalling background of this appellant, they cannot possibly be

justified.35

The court went on to reduce the sentences to 15 months for the theft, and three
months consecutive for the burglary which yielded the frozen cod fillets.

The statement of principle in this case is fairly clear. Although it is often shortened
to ‘it is wrong to sentence on record’, the court shows appreciation of the relevance of
the prior record, within limits, to the sentence. But what are those limits? They were
supposed to be set by reference to the gravity of the offence(s), and to constitute the
ceiling beyond which the sentence should not go. But the scarcity of clear guidelines
for sentencing meant that ceilings were often somewhat plastic. By what benchmark
is 15 months’ imprisonment a proper ceiling for a rather feeble theft of nightdresses,

33 Ibid., at p. 255. 34 (1988) 10 Cr App R (S) 231. 35 Ibid., at p. 233.
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which resulted in the recovery of the stolen property fairly soon after the event? The
Court of Appeal’s decision in Bailey shows that the rhetoric of the courts has often
been different from the reality of their sentencing practice, and that the principle
of progressive loss of mitigation cannot operate without reasonably firm sentence
ranges.

The principle of progressive mitigation was not applied at common law to all
crimes, even in theory. A different approach, more akin to flat-rate sentencing,
applied to grave crimes. In his pioneering judgment in Turner (1975),36 on sentenc-
ing levels for armed robbery and for grave crimes in general, Lawton LJ stated that
‘the fact that a man has not much of a criminal record, if any at all, is not a powerful
factor to be taken into consideration when the court is dealing with cases of this
gravity’. Similarly, the guideline judgment on rape states that ‘the defendant’s good
character, although it should not be ignored, does not justify a substantial reduc-
tion of what would otherwise be the appropriate sentence’.37 If this restriction is to
be explained, it must be along the lines that little concession to human weakness
should be made where there is egregious wrongdoing. The usual ‘concession to
human frailty’ implies that the offence can be seen as an unfortunate lapse, whereas
there is less room for compassion for those who succumb to the temptation to com-
mit a grave crime. Presumably this approach implies a kind of sliding scale, with the
general ‘concession to human frailty’ approach to first offenders gradually giving
way to a harder line. Rape has a starting point of at least five years’ imprisonment,
and so perhaps it is at that level that the concession tapers off.

6.3 Previous convictions and the Criminal Justice Act 2003

Section 143(2) of the 2003 Act introduces a new provision on the sentencing of
repeat offenders. As such, it takes its place in a panoply of measures introduced
by the government to tackle persistent offending. The discussion here begins by
analysing official policy in respect of persistent offenders; it then examines the new
legislative provision in some detail; and finally it considers what impact the new law
is likely to have on sentencing practice, on the prisons, and on public protection.

6.3.1 Policy on persistent offenders38

Sentencing policy for persistent offenders should be seen in the broader context of
the criminal justice system. In recent years the government has required local Crim-
inal Justice Boards to develop schemes for targeting persistent offenders in terms
of investigation and detection, aiming at ‘prolific offenders who are responsible for
a disproportionate amount of crime’.39 The Persistent Offender Scheme defined a
‘core persistent offender’ as someone aged 18 or over who has been convicted of six

36 (1975) 61 Cr App R 67 at p. 91, discussed in ch. 4.4.9 above.
37 Millberry [2003] 2 Cr App R (S) 142 at pp. 152–3, adopting SAP, Advice to the Court of Appeal:

Rape (2002), para. 46.
38 For detailed discussion see Wasik (1987), Roberts (1997), and von Hirsch and Roberts (2004).
39 Home Office (2002), p. 1.
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or more recordable offences in the last 12 months. A recent inspection report on
the scheme found that the most common offence by far was theft from shops, at
36 per cent of all those falling within the definition. Only 5 per cent of qualifying
offences were burglary in a dwelling.40 This demonstrates an abject failure to under-
stand the lessons of history in respect of policy on persistent offenders, as described
in part 6.1 above, and it is hardly surprising that the first recommendation made
in the Joint Inspection Report is that the definition be narrowed so as ‘to identify
a more limited number of priority offenders’.41 The report therefore recognizes the
confusion between mere repeat offending and the idea of targeting priority offend-
ers, but it stops short of indicating exactly who the priority offenders should be. It
goes on to suggest that these should be identified locally, but the lack of specificity
suggests that policy on persistent offending is still wallowing in a vitiating uncer-
tainty. The report states that the needs of the offenders currently included in the
scheme are similar to those in the general offending population – notably, ‘problems
with thinking skills, drug misuse, employment training and education, accommo-
dation, lifestyle, attitudes and finance’. 42 The role of alcohol and substance misuse
should be given even greater emphasis:

The 100,000 most persistent offenders share a common profile. Half are under 21 and

nearly three-quarters started offending between 13 and 15. Nearly two-thirds are hard

drug users. More than a third were in care as children. Half have no qualifications at

all and nearly half have been excluded from school. Three-quarters have no work and

little or no legal income.

This important quotation comes not from a criminological textbook but from
a major Home Office framework document.43 However, it has been ignored too
frequently by the Home Office since it was written. The quotation also points up a
third difficulty with the prolific offender policy – the reference to 100,000 persistent
offenders who commit about 50 per cent of serious crimes in any one year. The
Halliday report was pessimistic about the crime-preventive effects of targeting this
group,44 and the Carter report referred to evidence that each year some 40 per cent
of persistent offenders will stop offending without further official intervention and
that many of these are replaced by new persistent offenders. Carter concluded that
‘historically, incapacitation is only associated with small falls in crime’,45 and thus
shared Halliday’s view that subjecting this group to longer sentences would not
have the large crime-preventive effects sometimes assumed. Criminological research
shows that many criminal careers are short-lived, and mostly among males aged
15–25, and that there is a variety of personal and social-structural explanations of
why offenders desist after a few years.46 The constant renewal of the stock of repeat

40 Joint Inspection Report (2004), para. 6.13.
41 Joint Inspection Report (2004), para. 7.8.
42 Joint Inspection Report (2004), para. 6.14. 43 Home Office (2001), Appendix B, para. B.7.
44 Halliday (2001), Appendix 6; cf. Appendix 3, on criminal careers.
45 Carter (2003), pp. 15–16. 46 See Bottoms, Shapland et al. (2004), p. 370 and passim.
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offenders is a well-known explanation of why incapacitative sentencing policies are
less effective than some expect.

What, then, should be the policy in dealing with persistent offenders, and why?
The Halliday review concluded that the proper approach to sentencing persistent
offenders was unclear and therefore probably inconsistent – a diagnosis that could
hardly be disputed, given the gap between the rhetoric of the common law and the
practice of the courts (set out in part 6.2.3 above) and given the extraordinary fact
that the legislative provision on sentencing persistent offenders introduced by the
Criminal Justice Act 1993 was never formally considered by the Court of Appeal
during its 12 years in force. How, then, should the law be ‘clarified’?

Clarification needs to be based on a clear presumption that sentence severity should

increase as a consequence of sufficiently recent and relevant previous convictions. The

justification for this modified principle is twofold. A continuing course of criminal

conduct in the face of repeated attempts by the State to correct it, calls for increas-

ing denunciation and retribution, notwithstanding that earlier crimes have already

been punished. In addition, persistent criminality justifies the more intensive efforts

to reform and rehabilitate which become possible within a more intrusive and puni-

tive sentence. As it happens, because previous convictions are a strong indicator of

risks of reoffending, this presumption would also, coincidentally, take such risks into

account. For all these reasons, the new presumption would serve to target resources

on the offenders who commit a disproportionate amount of crime and are most likely

to reoffend. The new presumption must be governed by the proportionality principle,

to avoid excessively severe and therefore unjust punishments. To do this, clear guide-

lines demonstrating the ‘gearing’ between offence seriousness, seriousness of record,

and bands of acceptable sentences, will be needed, building on the guidelines already

established or under development.47

Four points may be made about this key passage. First, it puts forward two reasons
for modifying the proportionality principle, and with it the principle of progressive
loss of mitigation. To argue that repeated convictions necessarily amount to some
kind of defiance of the state and thus supply a justification for increased severity is
doubtful for a number of reasons. Notably, it is doubtful because it assumes that
the motivation for and causes of reoffending can properly be seen as defiance of
the state and its efforts: the quotation from the Home Office set out above48 shows
what kinds of offender are to be found in this group, and it is therefore wrong to
assume that they are all rational calculators who are deliberately thumbing their
noses at the state. And it is doubtful, in any event, whether it is justifiable to treat any
defiance of the state as an aggravating factor: to treat ‘insubordination’ as a serious
evil in itself, aside from any harm resulting from or risked by the conduct, is a form
of authoritarianism inconsistent with proper democratic principles.49 Halliday did
not argue that his recidivist premium was justified by reference to deterrence or

47 Halliday (2001), para. 2.7. 48 See text at n. 43 above.
49 See von Hirsch and Roberts (2004), p. 649.
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to incapacitation. His primary rationales appear to be denunciation and a version
of proportionality that treats an offender as deserving more for each subsequent
offence, both of which are connected with his flawed idea of defiance.

Second, when the above passage does recognize that some persistent offend-
ers need rehabilitation, it insists that this should be carried out within ‘a more
intrusive and punitive sentence’. Granted that such a significant proportion of per-
sistent offending is drug-related,50 does this mean that drug treatment for persistent
offenders should generally be carried out in custody? Is that the right policy, in terms
of either the seriousness of the individual offences or the effectiveness of the treat-
ment? Or is it a recognition that funding for Drug Treatment and Testing Orders has
not always been adequate, with the result that custodial institutions tend to offer a
better prospect?51

Third, Halliday linked his policy towards persistent offenders with findings on
risk, as set out in Appendix 3 of his report. He cites abundant evidence that the
best predictor of reconviction is the number of previous convictions, but fails to
notice that absent from the data is any assessment of the relative seriousness of the
individual offences. This is a fault line running through many discussions of risk and
crime prevention. The passage refers to offenders who commit a disproportionate
amount of crime. Is it ‘crime’ in general that policies should be designed to reduce
or, in a system of limited resources, is it not wiser to target offences that are of
particular concern – notably, the more serious ones? As we shall see, this ambiguity
flows through many official statements on persistent offending.

Fourth, and despite the rhetoric earlier in the passage, Halliday insisted that
there should be upper limits (or ceilings) in order to prevent ‘excessive severity’
when sentencing offenders with a long record. This appears to place his proposals
midway between progressive loss of mitigation (whose ceilings would, on his view,
afford insufficient room for escalation of sentences for repeat offenders) and an
unbridled cumulative approach, which he rejected explicitly: ‘a cumulative approach
would lead to disproportionate outcomes. As a general principle, the increased
severity in sentence must retain a defensible relationship with the offences under
sentence.’52 When he went on to give examples of the scale of enhancement for
previous convictions that he envisaged, it was clear that they were well above existing
levels. For example, in relation to domestic burglary and handling stolen goods he
pointed out that 14 years was the statutory maximum and that few cases, even
those of offenders with several previous convictions, were sentenced in the upper
quartiles of those ranges.

As we shall see below, the Halliday approach has not been followed in all respects
in the new legislation. When the Home Office set out its policy in the White Paper,
it had relatively little to say on this subject:

50 ‘Of social variables, drug misuse is most strongly linked with the likelihood of reconviction’:
Halliday (2001), Appendix 3, para. 11.

51 Joint Inspection Report (2002), ch. 5 (on the street crime initiative).
52 Halliday (2001), para. 2.15.
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Persistent offending should also justify a more severe view and more intensive efforts at

preventing reoffending. Increased punishment will be the outcome for those offenders

who have consistently failed to respond to previous sentences. We will ensure that such

an outcome is explicit in the statutory framework for sentencing.53

However, an element of confusion appeared in its more general declarations.
The most repressive policies were to be directed at ‘serious, dangerous and seriously
persistent offenders’,54 a phrase that contains a crucial ambiguity about whether
the persistent offenders have committed serious offences, or are merely frequent
repeaters of offences at any level of seriousness. Similar confusion runs through the
Carter review. On the one hand it recognized the problem with the claim about the
100,000 persistent offenders,55 it urged the greater use of curfews and non-custodial
interventions, it pointed to the strong link between persistent offending and drug
problems, and it recognized that the result of ‘the strict management of drug offend-
ers . . . is a risk of rapidly increasing the prison population’.56 On the other hand it
criticized the courts for giving ‘greater emphasis to the seriousness of the offence
rather than the number of previous convictions’,57 referred enthusiastically to the
‘risk assessment of offenders’ without any reference to the seriousness of the offences
‘risked’,58 and capped it all by advocating ‘a clear gradient of sentencing severity,
which increases with the number of previous offences’ without any reference to the
seriousness of the offending.59

Official policy on persistent offenders therefore suffers from ambiguity and
inconsistency. There is considerable emphasis on risk of reoffending, but often
without distinguishing serious from less serious offences. The main feature of the
response to persistent offending is one of escalating severity, and that assumes that
increased punitiveness is justified, that defiance makes offences more serious, and
that offenders are rational actors (whereas Home Office evidence shows that these
are often the most disadvantaged people, and that drug addiction plays a major
part). Little account has been taken of criminological findings on criminal careers
and desistance, and on using the desistance research to reorientate the response to
recidivism towards a more constructive handling of the relatively few crime-prone
years of many of these offenders.60

6.3.2 The new law

Section 143(2) of the Criminal Justice Act 2003 provides:

In considering the seriousness of an offence (‘the current offence’) committed by an

offender who has one or more previous convictions, the court must treat each previous

conviction as an aggravating factor if (in the case of that conviction) the court considers

that it can reasonably be so treated having regard, in particular, to –

53 Home Office (2002), para. 5.10. 54 Home Office (2002), para. 5.7.
55 Carter (2003), p. 16. 56 Carter (2003), p. 29. 57 Carter (2003), p. 18.
58 Carter (2003), pp. 27–8. 59 Carter (2003), p. 29.
60 See now Bottoms, Shapland et al. (2004).
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(a) the nature of the offence to which the conviction relates and its relevance to the

current offence, and

(b) the time that has elapsed since the conviction.

The drafting of this provision indicates that a court is bound to treat each previous
conviction as a factor that aggravates the current offence, and must do so each time
the offender is sentenced.61 Thus, if a person who was sentenced in April 2005 for
an offence, and had five previous offences that were taken to aggravate the sentence,
were to come up for sentence again in May 2006, the court would be required to
treat each of his (now) six previous convictions as aggravating the sentence.

It may be argued that the force of the mandatory words, ‘must treat . . . as an
aggravating factor’, is considerably softened by the later clause, ‘if the court considers
that it can reasonably be so treated’. But a more straightforward reading would be
that the court’s decision on whether a previous conviction ‘can’ (should?) be treated
as aggravating is to be determined by its assessment of its relevance and recency,
as set out in (a) and (b), and not by any broader views about whether previous
convictions should be allowed to increase sentence. The Explanatory Notes to the
Act state baldly that recent and relevant convictions ‘should be regarded as an
aggravating factor which should increase the severity of the sentence’.

What should be the criterion of whether prior convictions are relevant to the
current offence? The Halliday report noted that most persistent offenders have a
mixed criminal record, and therefore argued that ‘less weight should be given to
whether previous and current offences are in the same category’, so that ‘the key
point is whether the previous offences justify a more severe view’.62 Insofar as this
suggests that the seriousness of the previous offences is the crucial issue, it seems
difficult to reconcile with reference in s. 143(2) to relevance, which may be taken
to indicate a similarity of subject matter. In the past, the practice in sentencing
for offences of violence has been for courts to pay more attention to previous
convictions for offences of violence than to others; and the same might be said of
sexual cases.63 Where there is a record of offences of dishonesty or burglary, courts
may decide to treat the person as a ‘professional’ (see part 6.4 below). However,
both Appendix 3 of the Halliday report and David Farrington’s review of criminal
career research lead to the conclusion that the typical pattern is a small degree of
specialization ‘superimposed on a great deal of generality or versatility in offending’,
and that the majority of offences of violent offenders are non-violent.64 This raises
the question whether mere similarity of offence category, rather than targeting
particular types of victim, should be relevant at all. It could also be argued that
the notion of lapse, underlying the concession of first offenders, should not be

61 Convictions from other jurisdictions may also be taken into account (subsections (4) and (5)),
but it is unclear whether a conviction followed by a discharge counts as a previous conviction in
this context.

62 Halliday (2001), para. 2.17; later in the same paragraph, however, the report states that ‘completely
disparate . . . previous convictions should be given less weight’.

63 See Wasik (1987), pp. 108–9. 64 Farrington (1997), p. 380.
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applied simply to the heterogeneous category of ‘crime’. Human weakness in losing
one’s temper momentarily and punching another may be regarded as different
from human frailty in succumbing to the temptation of economic crime. There is
therefore some ground for arguing that a first offence of violence by someone with
previous property convictions should be treated as ‘out of character’, and should
be mitigated to some extent. But this argument cannot be pressed too far. It would
be absurd to imply that everyone is entitled to one ‘discounted’ crime of violence,
one ‘discounted’ fraud, one ‘discounted’ sexual offence and so on. Thus Halliday
suggested that the seriousness of the offences is the primary determinant, in terms
of ‘whether there is a continuing course of criminal conduct’.65 Section 143(2)(a)
seems to have a different emphasis, and a narrower notion of relevance – defined
according to types or categories of offending – may take root.

There is widespread agreement that a gap in offending should be taken to dimin-
ish the effect of previous convictions, and s. 143(2)(b) accordingly requires courts to
have regard to the time that has elapsed since each previous conviction. An example
of this from the common law is Fox (1980),66 where the Court of Appeal reduced
the sentence on a man aged 35 convicted of grievous bodily harm who had two
previous convictions many years earlier: ‘In our judgment, his previous record of
violence when he was in his late teens and mid-twenties should have been left out of
account in deciding what action to take.’ Various justifications may be offered for
this concession – for example the offender deserves credit for going straight, or the
present offence is to some extent ‘out of character’ in terms of his recent behaviour,
or the conviction-free gap makes it less likely that he will reoffend – but the most
straightforward approach is to affirm the underlying principle of the Rehabilitation
of Offenders Act 1974. Generally speaking, it is unnecessarily harsh if a person has
to bear the burden of previous convictions indefinitely: after a number of years a
person should be able to regain full rights as a citizen, and such a principle may
even provide an incentive not to reoffend. Many US guideline systems provide for
the ‘decay’ of previous convictions after 10 years, and this has been adopted, for
example, in the proposed South African sentencing code.67

What is missing from s. 143(2) is any reference to an overall proportionality
constraint, as recommended by the Council of Europe and adopted, for example, in
Sweden.68 The wording of s. 143(2) seems consistent with a cumulative approach
that increases the severity of the sentence on each subsequent conviction, allowing
sentences (e.g. for theft from shops) to ascend to two, two-and-a-half or three years’

65 Halliday (2001), para. 2.17.
66 (1980) 2 Cr App R (S) 188; see also Bleasdale (1984) 6 Cr App R (S) 177 (four years without trouble

for a man of 22 ‘is an important feature in his favour’).
67 South African Law Reform Commission (2000), s. 42: ‘where a period of 10 years has passed

from the date of completion of the last sentence and the date of commission of any subsequent
offence . . . the last conviction and all convictions prior to that must be disregarded for the purposes
of sentencing’.

68 Von Hirsch and Jareborg (1989): see ch. 29.4, ‘the court shall . . . to a reasonable extent take the
offender’s previous criminality into account’.
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imprisonment. We have seen that Halliday insisted on a proportionality constraint.
Section 143(1) may be taken to indicate a general principle of proportionality in
sentencing but, as we saw in Chapter 3.5 above, s. 142 requires courts to have regard
to other purposes of sentencing such as deterrence and public protection – which
may be thought to authorize long sentences for persistent offenders. However, in
Parliament it was said that s. 143(2) was not intended to lead to disproportionate
sentences,69 and it therefore falls to the Sentencing Guidelines Council to ensure
that this intention is carried through into the relevant guidelines.

Finally, we should return to the mandatory wording of s. 143(2). Does the injunc-
tion that ‘the court must treat each previous conviction as an aggravating factor’
mean that Parliament intended to rule out the use of community sentences for
repeat offenders? At one level it does not: a first offence may warrant a fine, and
the two or three subsequent offences may justify only community sentences. The
question then is whether the offence – say, theft from shops – is so serious that a
custodial sentence can be justified for a repeat offender. If the answer is yes,70 then
it may seem inconsistent with the principle of treating each previous conviction as
aggravating if a court is to decide on a community sentence. For example, some such
offenders commit frequent thefts of items such as toiletries, with a view to selling
them in order to raise money to buy drugs.71 The offender may come before the
court with 30, 40 or more previous convictions. If the court wishes to tackle what
it regards as the underlying cause of offending (drug-taking) by making a commu-
nity order, would it be lawful to do so? Halliday himself wanted to see community
sentences used more widely in such cases, but there was always a conflict with his
proposed policy on persistent offending,72 and the mandatory wording of s. 143(2)
heightens the conflict. On one view a court would be acting unlawfully if it dealt
with an offender, whose record disclosed many recent and relevant convictions, by
means of a community sentence: each previous conviction would be an aggravating
factor, and the starting point for theft would therefore be a significant custodial
sentence. Only if there were a guideline that placed a low ceiling on sentences for
repeated non-serious offending would there be a possibility of imposing a commu-
nity sentence. And even then, would not the court have to demonstrate compliance
with s. 143(2) by saying that the previous convictions do aggravate the sentence but
that it still falls beneath the custody threshold?73

69 Baroness Scotland, HL Deb. 24 Feb. 2003.
70 See Page et al., unreported, 8 Dec. 2004, where Rose LJ held that persistent shop theft on a

minor scale might justify one month’s imprisonment; a history of persistent similar offending on
a significant scale ‘would often merit no more than 12 to 18 months’; but where offences were
attributable to drug addiction, a community sentence aimed at tackling that addiction would often
be appropriate. See further ch. 10.6 below.

71 See the instructive discussion of such a case by Jones (2002).
72 Jones (2002), pp. 185–6, citing Halliday (2001), para. 6.6.
73 Cf. cases where drug treatment and testing orders were imposed for offences serious enough to

attract up to three years’ custody, e.g. Kelly [2003] 1 Cr App R (S) 472 and Belli [2004] 1 Cr App
R (S) 490, and below, ch. 10.6.3.10.
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6.3.3 The probable outcomes

Having considered the policy towards persistent offenders generally, and the specific
terms of s. 143(2), we now turn to consider the probable effects of the new law.
Three spheres of impact will be assessed – sentencing practice, the prison population,
and public protection.

1. Sentencing practice. Halliday envisaged that the principal constraint on sen-
tencers would be definitive guidelines from the Sentencing Guidelines Council,
which he expected to identify different starting points according to the weight of
the previous criminal record. The only current guidelines with this degree of detail
are those for domestic burglary, handed down by the Court of Appeal in McInerney
and Keating (2003)74 before the 2003 Act was passed. These establish distinct start-
ing points for first-time, second-time and third-time domestic burglars committing
a ‘standard’ burglary, and are therefore along the lines suggested by Halliday. This
approach was taken because of the minimum sentence for the third domestic bur-
glary (see part 6.7 below), and the belief that previous record is more important
in burglary (presumably because it has a relatively high proportion of specialists,
unlike many other crimes). But how might a court, applying the 2003 Act, deal with
a case such as Woods (1998)?75 A vicar returned to his vicarage to find the offender
dozing on the floor, having broken in and put various items from the house in a
bag ready to take with him. The offender had 121 previous convictions for offences
of burglary and theft, not of great seriousness, and had been released from prison
only 21 days before the burglary. The trial judge sentenced him to six years’ impris-
onment, saying that there was no hope of rehabilitating or deterring the offender
and that therefore an incapacitative sentence was needed in order to protect the
public. The Court of Appeal acceded to the proposition that the offender was not a
professional but an incompetent yet frequent opportunist, usually looking for food
or money. The Court reduced the sentence from six to four years. This was still a
wholly disproportionate sentence for a burglary that is fairly low down the scale.
Under the 2003 Act a court would be bound to find that his previous convictions
were both recent and relevant, but the sentencing guidelines (underpinned by the
minimum sentence for the third domestic burglary) would indicate a starting point
of at least three years. If a court were really to regard each of his 121 convictions as
aggravating the current offence, then it might well impose a sentence even longer
than the four years upheld in Woods. There is nothing in s. 143(2) to direct courts to
keep sentences for minor offences low, and it will fall to the Sentencing Guidelines
Council to reinforce what Baroness Scotland stated in the parliamentary debates.

One of the curious features of the pre-2003 law was that the Court of Appeal
failed to analyse (and only rarely referred to)76 the statutory provision on persistent
offenders. That is unlikely to happen under the 2003 Act, and indeed the Court of
Appeal may be called upon to interpret s. 143(2) before the Council has laid down

74 [2003] 2 Cr App R (S) 240, discussed above, ch. 4.4.11. 75 [1998] 2 Cr App R (S) 237.
76 A rare example was Spencer and Carby (1995) 16 Cr App R (S) 482 at pp. 485–6.
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any definitive guideline on it. The provision will certainly allow courts to continue
to impose lengthy sentences on ‘professional criminals’ (see part 6.4 below), and
unless relatively tight guidelines for particular offences are created, it is possible
that s. 143(2) will encourage a further upward drift in sentences for recidivists –
unless the courts take the view, not uncommon in these situations, that the new
provision actually encapsulates the principles on which they have been acting for
some time.77

2. The prison population. Those remarks about the effect of the new provision
on sentencing practice have obvious implications for the prison population. If
the courts simply take the view that s. 143(2) confirms their present approach,
there will be little change in the prison population. But if the courts take literally the
injunction to treat each previous conviction as an aggravating factor, and if there
are no firm ceilings in place, then there will be a growing ‘recidivist premium’ in
sentencing which will translate into increases in the prison population. Halliday
suggested that some 3,000–6,000 extra prison places would be required, but this
estimate was based on several contingencies.78 If there is an increase, then it will be
predominantly in respect of property offenders – since they typically accumulate
more previous convictions than other types of offender.79 This brings the discussion
back to the crucial ambiguity in the government’s policy statements: it proclaims
that the toughest sentences will be reserved for violent and sexual offenders, but then
adds ‘and seriously persistent offenders’,80 an unclear phrase that may include those
who commit non-serious property offences with great frequency. As argued in part
6.3.2 above, the wording of s. 143(2) may be taken to preclude courts from making
community orders that require, say, submission to drug testing and treatment, in
cases of offenders with several convictions for property offences. If these constructive
alternatives are ruled out, then more custodial sentences for recidivists will result.

3. Public protection. At a general level the new legislation on persistent offenders
may be seen as part of the government’s emphasis on security, public protection
and the reduction of risk to members of the public.81 But when risk is discussed, it
is usually the risk of physical and sexual harm that is regarded as the main object
of protection. As argued above, what may happen if s. 143(2) changes sentencing
practice is that more property offenders will receive longer sentences. If that occurs,
it will not promise greater protection from sexual or violent offences. Will it even
provide greater protection from property offences? The official figures show that
this is unlikely to occur. Halliday accepted that the prison population would have
to increase by some 10,000 in order to reduce the incidence of crime by 1 per cent,82

and he concluded that neither a gain in incapacitative effect nor a gain in deterrent

77 This view was certainly put to Halliday (2001): ‘many sentencers say they already do so, but it has
not been possible to establish the extent or effects of current practice’ (para. 9.12).

78 Halliday (2001), para. 9.13 and Appendix 7. 79 Von Hirsch and Roberts (2004), p. 651.
80 Home Office (2002), para. 5.7 (cited above, nn. 53–54).
81 E.g. Hudson (2003), Zedner (2003), Ashworth (2004b).
82 Halliday (2001), Appendix 6, p. 130; cf. the different calculation in the Carter report (2003), p. 16,

also making the point that the fall in the number of young people in the population was a factor
in reducing the crime rate.
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effect could be relied on as a justification for his proposals – although he hoped
that some such effects might be felt.83 It was probably for these reasons that he
had to rest his proposals on the argument that persistent offenders deserve longer
sentences for continuing to offend despite the state’s attempts to turn them away
from crime.

6.4 The problem of ‘professional’ criminals

In the past, as we saw in part 6.1 of this chapter, severe policies against persistent
offenders have often been rationalized on the ground that they are aimed at ‘profes-
sional criminals’, even though they have often swept many minor offenders into the
net. Courts still describe certain offenders as ‘professional’, raising questions about
the justification for singling out this group, and questions of definition. It is fairly
clear that the courts’ aim is either deterrence or public protection. The argument
seems to be that professional criminals set themselves deliberately against the rest of
society and endeavour systematically to exploit opportunities for crime to reap the
benefits. Thus, there is no question of human weakness in this group, no occasional
succumbing to temptation: they are perceived to be rational calculators, and the
response should be a tough one.

But how is this group to be defined? It is one thing to affirm the existence of
professional criminals ruthlessly and systematically exploiting law-abiding citizens.
It is another to ensure that this group of offenders is so defined as to include
only those who meet the description and to exclude others. As we saw in part 6.1
above, early in the last century Churchill ‘was appalled to find that repetition was
the criterion for imposing preventive detention, irrespective of the gravity of the
offences committed’. There were long lists of offenders sentenced to preventive
detention ‘for such trivialities as stealing a pair of boots, or two shillings, or four
dishes, or handkerchiefs, or fowls or slates or whatever’.84 Is there a contemporary
equivalent of this? The courts have tended to use the adjective ‘professional’ in
relation to persistent pickpockets and bag-snatchers when justifying long sentences.
Thus in Freeman (1989)85 the Court of Appeal upheld a sentence of five years on a
persistent pickpocket who was described as a professional; in O’Rourke (1994)86 the
Court upheld a sentence of three years on a persistent handbag thief; in Spencer and
Carby (1995)87 similar sentences were upheld on offenders described as professional
pickpockets; and in Gwillim-Jones (2002)88 a sentence of three years was upheld on a
professional handbag thief. Thus the adjective ‘professional’ appears to suggest that
crime is the offender’s principal source of income, or it is a regular source of income,
or the offences are planned to maximize profit and minimize the risk of detection,

83 Halliday (2001), paras. 1.62–1.68. See also von Hirsch and Roberts (2004), pp. 649–50.
84 Radzinowicz and Hood (1986), p. 283.
85 (1989) 11 Cr App R (S) 398; see also Whitrid (1989) 11 Cr App R (S) 403, and the discussion in

ch. 4.4.12 above.
86 (1994) 15 Cr App R (S) 650; see also Glide (1989) 11 Cr App R (S) 319.
87 (1995) 16 Cr App R (S) 482. 88 [2002] 1 Cr App R (S) 19.
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or the offences are executed with great skill, or simply that the offender commits
acquisitive offences frequently.89 But are all offences committed in one of those sets
of circumstances sufficiently serious to justify such long sentences? Many of the
convictions are for theft of items of small value, or even for attempted theft, and in
principle they are ‘worth’ no more than a community sentence. Moreover, custody
is unlikely to change the lifestyle of these offenders, whereas targeted interventions
under the umbrella of a community sentence may now have a chance of doing so.90

The concept of a professional criminal may trade on its association with orga-
nized crime, conjuring up images of entrepreneurs who meticulously plan their
offences.91 The two concepts must be kept separate when small-time thieves are
being sentenced. There are some individuals whose criminality would seem to
be clearly professional, in the sense that their skill, planning and calculation of
lucrative gains would bring them within most definitions – one example being the
career of A. E. Brewster, who has repeatedly committed high-value burglaries at
luxurious houses and flats in central London, serving long sentences (ten years and
nine years upheld in the two Court of Appeal cases) and then returning to the same
occupation.92 Evidence of involvement in organized crime, for example through
major armed robberies or trafficking in illegal immigrants, may warrant the term
‘professional’. But the application of that term to pickpockets and handbag thieves,
as a reason for imposing sentences in the same range as some rapes and serious
woundings, cannot be justified. The terms of s. 143(2) of the 2003 Act would seem
to encourage rather than discourage long sentences for such offenders, as we saw in
part 6.3 above, and that supplies a further reason for reconsidering the use of the
adjective ‘professional’.

6.5 Persistent petty offenders

Prison surveys have revealed that a significant number of those in custody are
there mainly because of their social rootlessness and the repeated commission of
minor offences, often of a ‘nuisance’ or public order kind. Some of these offences
would seem to fall into the category of cases which it is not in the public interest
to prosecute, as the Woolf Inquiry concluded,93 and in some cases a prosecution is
brought simply to shift a problem from one agency to another. As a Home Office
study found, ‘the homeless poor may be persistently taken to court, and hence
persistently returned to prison, because of a persistent failure to provide for them
in any other way’.94

89 Note also the varying definitions of ‘professional’ used by the judges in the study by Davies and
Tyrer (2003).

90 See ch. 10.6 below.
91 See the extensive discussion of definitions of organized crime by Levi (2002).
92 Brewster (1980) 2 Cr App R (S) 191 and [1998] 1 Cr App R (S) 181; see also Jenkins [2002] 1 Cr

App R (S) 22.
93 Woolf (1991), paras. 10.106, 10.164. 94 Fairhead (1981), p. 2.
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However, there are two sections in the 2003 Act which raise the possibility of
disproportionately severe sentences on this type of offender. First, although s. 152(2)
of the Criminal Justice Act 2003 should only permit the imposition of a custodial
sentence if the offence is so serious that neither a fine nor a community sentence
is an adequate sentence, the extent to which this will be blunted in practice by the
provision on persistent offenders in s. 143(2) remains to be seen. The Home Office
has supported ‘diverting from prison minor offenders for whom a very short stay in
prison serves little purpose’,95 without noting the contrary tendency of s. 143(2). But
if s. 152(2) is to be given its proper force, courts should find themselves following the
spirit of Lawton LJ’s judgment in Clarke (1975),96 where he declared (albeit in a case
involving an element of mental disorder) that courts should not be used as ‘dustbins
for the difficult’ and varied a sentence of 18 months’ imprisonment, for damaging a
flowerpot, to a fine of £2. This amounted to a strong declaration that most of these
people are offenders only incidentally or symptomatically, and should properly be
the concern of the social services. The provision of support and care for them should
not be the responsibility of the criminal justice system. It is a wider social problem
concerning the provision of education, housing, training and (where necessary)
community care. But s. 143(2) may be taken to point in another direction.

Second, s. 151 of the Act empowers a court to impose a community sentence on an
offender who has been fined on at least three previous occasions, and where (despite
the effect of s. 143(2)) the court would not regard the current offence as serious
enough to warrant a community sentence.97 The court must decide that it is in the
interests of justice to make such an order and to take the offender up-tariff in this
way. The SGC’s guidelines emphasize that courts should only impose a community
sentence in the lowest range of seriousness in these cases, and warn that:

Where an offender is being sentenced for a non-imprisonable offence or offences, great

care will be needed in assessing whether a community sentence is appropriate since

failure to comply could result in a custodial sentence.98

However, the danger exists that petty offenders will be sent to prison if courts
embark on this route. This effect of s. 151 must be carefully monitored.

6.6 The prevention of ‘anti-social behaviour’

Another part of the present government’s strategy against persistent offending is
the anti-social behaviour order (ASBO). It was in the same year as the Human
Rights Act became law, 1998, that the ASBO was introduced by s. 1 of the Crime
and Disorder Act.99 It is a civil order, made by magistrates sitting as a civil court
on application by the police, local authority or landlord, that imposes restrictive

95 Home Office (2004), para. 23. 96 (1975) 61 Cr App R 320.
97 This substantially re-enacts s. 59 of the Powers of Criminal Courts (Sentencing) Act 2000.
98 SGC, New Sentences: Criminal Justice Act 2003, para. 1.1.10.
99 For discussion of the conflicting policies of the two statutes, see Ashworth (2004a).
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conditions on a person for at least two years. The magistrates must be satisfied that
the person has caused harassment, alarm or distress to others, and that the order
is necessary to protect local people from further such acts. The order may prohibit
the person from doing anything that might expose people to further anti-social acts
(not necessarily of the same type as already proved). It is also an order that may
be made by a criminal court after convicting a person of an offence. Breach of the
order is a criminal offence with a maximum sentence of five years’ imprisonment.

Why are ASBOs relevant here? The reason, in brief, is that they may be made
in respect of behaviour that could be non-criminal or criminal, and when they are
made in respect of criminal behaviour, this is in reality a response to persistent
offending. The ASBO could have been described as the Trojan horse of government
policy in respect of persistent offenders, were it not for the fact that there has been no
secrecy and indeed that the government advocated ASBOs vigorously at a time when
neither local authorities, nor the police, nor the courts showed much enthusiasm
for them.100 But the number of orders is now increasing: although only 3,826 were
made between their introduction in 1999 and September 2004, some 20 per cent
of them were made in the last six months of this period. A high proportion were
made against young people – at least 45 per cent were imposed on persons under
18.101 This increasing use brings the arguments of principle against them into sharp
relief. Four arguments may be considered briefly.

First, there is no definition of anti-social behaviour.102 Causing harassment,
alarm or distress may encompass anything from youths gathering on a street corner
and forcing passers-by to walk in the road, or begging in the street, up to serious
crimes such as burglary and robbery. Originally the discussions were about nui-
sance neighbours, noise in the night, dumping rubbish in inconvenient places, and
so forth. But the concept of anti-social behaviour is not limited to non-criminal
conduct. As seen in the leading case,103 allegations of burglary may lead to the exclu-
sion of a person from whole districts of a city, including that person’s home. And
the ASBO may be used in respect of conduct that is criminal but non-imprisonable,
such as begging or soliciting for prostitution.104 Orders are now imposed on con-
viction, rather than on application in civil proceedings, in an increasing proportion
of cases.105

Second, there is no limit on the number or breadth of the conditions that may
be imposed, although in C v. Sunderland Youth Court (2004)106 the Divisional

100 See the figures for the early years in Campbell (2002).
101 Home Office press release 042/2005 (the age of 5 per cent of defendants was not recorded);

Campbell (2002, p. 8) found that 58 per cent of orders were made against persons under 18.
102 See Ramsay (2004).
103 Clingham v. Kensingston and Chelsea Royal LBC; R. (McCann) v. Crown Court at Manchester

[2003] 1 AC 787.
104 On the latter, see Chief Constable of Lancashire v. Potter [2003] EWHC 2272.
105 Home Office Press Release 042/2005 records that 59 per cent of orders were in civil proceedings

and 41 per cent on conviction over the whole 1999–2004 period. As orders on conviction have
only been possible since 2002, this suggests that they may now account for over half of ASBOs
being made.

106 [2004] 1 Cr App R (S) 443 at p. 458.
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Court stated that ‘magistrates must give very careful consideration to what is an
appropriate area for an order’ and must specify it precisely. The imposition of 10
or even 15 conditions is not unusual,107 and yet there is no provision for support
during the currency of an ASBO. It follows that young people, or others leading
rather chaotic lives, seem to be ‘set up to fail’. Some 42 per cent of ASBOs are
breached,108 far higher than the proportion of conditional sentences and licence
provisions that are breached.

Third, the penalties for breach may be out of all proportion to the original
behaviour. The maximum is five years’ imprisonment – well above that for many
criminal offences, and of course a particularly severe measure for non-criminal
behaviour or the commission of a criminal offence that is non-imprisonable. The
latest report states that ‘of those persons who breached their ASBO on one or more
occasions, 55 per cent received immediate custody on the first or later occasion.
46 per cent of young people received immediate custody.’109 Just as there is no
proportionality constraint in the legislation of sentencing persistent offenders, so
also there is no such constraint in respect of the penalty for breaching an ASBO. It
seems that the government’s view is that breach of an ASBO is treated as a form of
defiance that justifies a severe response, whether it constitutes criminal behaviour
or essentially non-criminal behaviour such as entering a shopping mall or street
from which the ASBO excludes the defendant.110 Moreover, it has been suggested
that a person convicted of the offence of breaching an ASBO should be sentenced
for the ‘pattern of behaviour’ including the conduct giving rise to the making of
the order – an approach inconsistent with proper principles of sentencing.111 Long
sentences have certainly been upheld for breach of an ASBO: in Braxton (2005)112

the Court of Appeal upheld a sentence of three-and-a-half years’ imprisonment on
a man who repeatedly breached an order by approaching people aggressively in the
street and asking for money.

Fourth, an ASBO must be for at least two years, and may be for longer. Two
years is a particularly long time for a youth, and also for many others who live
relatively chaotic lives. A 10-year order on a youth of 18 has passed without adverse
comment.113 Combined with the absence of any supervision requirement for an
ASBO, this seems to be another reason for the high breach rate.

In conclusion, the ASBO may be seen – particularly in the increasing proportion
of cases where it is made on conviction of a criminal offence – as one of several
possible responses to persistent offending. In its present form114 it is a response with
some especially severe components: wide-ranging prohibitions may be included,

107 Burney (2002), Campbell (2002). 108 Home Office Press Release 042/2005. 109 Ibid.
110 The Home Office reports that ‘of those entering custody, 31 per cent were dealt with for breach

of ASBO alone and only 17 per cent (30) juveniles were dealt with for a breach of ASBO alone’
(ibid.).

111 See Ashworth (2004a), pp. 278–9. 112 [2005] 1 Cr App R (S) 167.
113 Verdi [2005] 1 Cr App R (S) 197.
114 In a different form, it might be seen as a less serious and more constructive response to persistent

offending than that embodied in s. 143(2), permitting an offender to take liberty on conditions.
However, even for that, the grounds for making the order should be established in criminal
proceedings, the order should be shorter, and the penalty for breach should be less draconian.
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without support for the (often young) defendant, breach of any condition consti-
tutes a criminal offence and a custodial sentence often follows. Insofar as ASBOs are
used for minor offences such as begging and soliciting for prostitution, they open up
the possibility of far higher penalties than Parliament has provided, and are likely
to sweep into prison many people in the category of ‘petty persistent offenders’
considered in part 6.5 above. Insofar as ASBOs are used for otherwise non-criminal
conduct, the use of custody is even more disproportionate and indefensible. The
Home Office seems committed to the ‘broken windows’ theory: ‘if a window is
broken or a wall is covered in graffiti it can contribute to an environment in which
crime takes hold, particularly if intervention is not prompt and effective’.115 Even
if the premise is sound, it should be used as a basis for preventive measures within
the community and not as a reason to impose disproportionate criminal penalties.

6.7 Minimum sentences and selective incapacitation

It was noted above that supporters of the cumulative principle for sentencing recidi-
vists have regarded the principle as a significant measure of crime prevention, even
though the evidence for this is unpromising. Moreover, the claim is weakened by
its failure to distinguish serious from non-serious offenders. Thus, although the
statistics indicate that a person with five or more previous convictions is 90 per cent
likely to commit another offence within six years, and probably fairly soon,116 they
do not tell us what type of crime that will be. The historical evidence suggests
that pursuit of the cumulative principle would result in severe sentences for minor
offenders.117 Serious offenders are likely to receive substantial sentences on propor-
tionality grounds, which have the side-effect of incapacitating them for a few years
at a time.

Some twenty years ago it was claimed that a policy of lengthening prison sen-
tences for selected robbers and burglars would have significant benefits in prevent-
ing lucrative and feared offences.118 However, a reassessment of the data by the US
National Academy of Sciences concluded that they did not provide a secure basis for
an effective policy of selective incapacitation.119 Moreover, the data took insufficient
account of the rate at which such offenders would desist from crime voluntarily.120

Even if the predictive techniques could be refined, would such a policy be justified?
Selective incapacitation would involve the imposition of disproportionately long
sentences on a few offenders, identified not just by reference to their prior criminal
record but also (in Greenwood’s model) by reference to life-style factors such as drug

115 Home Office (2003), para. 1.8. This White Paper foreshadowed the Anti-Social Behaviour Act
2003, which contains a number of measures on matters such as parental responsibilities, powers
to disperse groups and high hedges, but which does not touch the substance of ASBOs.

116 See e.g. Halliday (2001), Appendix 3.
117 See part 6.1 of this chapter. 118 Greenwood (1982).
119 Blumstein et al. (1986); see also in von Hirsch and Ashworth (1998) essays 3.6 (Wilson), 3.7 (von

Hirsch) and 3.8 (Tonry).
120 On which see Burnett and Maruna (2004) and, generally, Maruna and Immarigeon (2004).
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use and employment record. The latter criterion raises issues of equality before the
law and unequal treatment of the disadvantaged, which are discussed further in
Chapter 7. A deeper question of principle is whether an offender may justifiably be
sentenced more severely than is proportionate to the current offence(s).

In the United States this question has been answered in the affirmative, for rea-
sons that mix deterrence, incapacitation and retributive arguments. Over the last
ten years several states have introduced cumulative sentencing laws under the pop-
ularized banner of ‘three strikes and you’re out’, providing for lengthy or indefinite
imprisonment on the third conviction. The Californian ‘three strikes’ law intro-
duced in 1994 is probably the broadest in its effects, mandating a doubled sentence
on the second serious felony and 25 years to life on the third felony conviction.
There is no restriction on the types of offence involved, and, although the first two
convictions must be for ‘serious felonies’, that category includes burglary. In 1994
the US Congress introduced a ‘three strikes’ law for the federal jurisdiction: it pro-
vides for life imprisonment on the third ‘strike’, but all three convictions must be
for drug trafficking or for violent crime (broadly defined). A careful examination of
the effects of the California law by Zimring et al. shows that the mandatory ‘three-
strikes’ sentence was imposed in only about 10 per cent of eligible cases because
of prosecutorial and other discretion, that there is little evidence of a significant
crime-preventive effect (and the Governor in 1999 vetoed a bill which would have
funded research into the effects of the law) and that even the political legend of
‘three-strikes’ laws as a new tough policy against crime is a falsehood, in that the
previous laws were hardly less repressive.121

English interest in such expressive and repressive policies culminated in the
Crime (Sentences) Act 1997, which introduced three minimum sentences. The
most severe of these measures, the automatic life sentence, was abolished by the
Criminal Justice Act 2003 to make way for a new, and no less repressive, sentencing
framework for dangerous offenders (see part 6.8 below). Here we will examine
the two others, conceived as minimum (or ‘prescribed’) sentences for third-time
offenders. Section 3 of the 1997 Act (now consolidated as s. 110 of the Powers of
Criminal Courts (Sentencing) Act 2000) requires a court to pass a sentence of at least
seven years’ imprisonment on a class A drug dealer who has two previous convictions
for similar offences, unless it would be ‘unjust to do so in all the circumstances’. This
created the impression that Parliament was taking a firm stand against drug dealers,
when in fact it would be normal for a third-time class A drug dealer to receive a
higher sentence than seven years in any event,122 unless there were strong mitigating
factors. In Hickson (2002)123 the trial judge had misinterpreted the section in two
ways. First, he failed to notice that a discount of up to 20 per cent for a guilty
plea is possible.124 Second, he assumed that ‘exceptional circumstances’ had to be

121 Zimring, Hawkins and Kamin (2001).
122 As in Willoughby [2003] 2 Cr App R (S) 257. 123 [2002] 1 Cr App R (S) 298.
124 See now s. 144(2) of the 2003 Act, discussed in ch. 5.4.7 above. However, the 2003 Act also contains

provisions to the effect that a released prisoner’s licence endures until the end of the nominal
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established if the court were to go below the minimum, whereas the less demanding
phrase ‘unjust . . . in all the circumstances’ applies. Although the Court of Appeal gave
the full discount for pleading guilty, it upheld the minimum sentence of five years
seven months, despite the fact that some 14 years had elapsed since the offender’s
last conviction (for possession of one-and-a-half ounces of heroin with intent to
supply). In Pearce (2005)125 the Court of Appeal confirmed the minimum sentence
in a case where it was the offender’s fourth offence of class A drug trafficking, even
though the offence and the previous offences may have been committed under the
intimidation of her partner.

Section 4 of the 1997 Act (now consolidated as s. 111 of the 2000 Act) requires a
court to pass a sentence of at least three years’ imprisonment on a domestic burglar
aged at least 18 who has two previous convictions for domestic burglary, each of
them after 1 December 1999, and each of them in respect of an offence committed
after the previous conviction.126 Again, the court does not have to impose the
‘prescribed sentence’ if it would be unjust in all the circumstances to do so; and, of
course, it is free to go above the prescribed sentence, on the normal proportionality
principles. As with the minimum sentence for drug trafficking, a discount of up
to 20 per cent is available for a guilty plea.127 Guidelines for domestic burglary
were handed down in McInerney and Keating (2003),128 where Lord Woolf CJ gave
three examples of circumstances in which it may be unjust to impose the minimum
sentence:

The sentence could be unjust if two of the offences were committed many years earlier

than the third offence; or if the offender made real efforts to reform or conquer his

drug or alcohol addiction, but some personal tragedy triggers the third offence; or if

the first two offences were committed when the offender was not yet 16.129

The flexibility of the phrase ‘unjust . . . in all the circumstances’ has not yet been
tested, and it is not known how many minimum sentences have been passed. In
some cases the court would have sentenced at or beyond the minimum anyway, but
in others it would not. No research is available to show either the impact of this
minimum sentence on the prison population or its impact on crime prevention.
However, it must be admitted that this minimum sentence has less mandatory

sentence, and the Sentencing Guidelines Council has advised that sentence lengths should be
reduced by some 15 per cent in order to take account of this greater onerousness (below, ch.
9.5). Perhaps the ‘unjust in all the circumstances’ exception might be used to give effect to this
reduction.

125 [2005] 1 Cr App R (S) 364.
126 The trial judge misunderstood the required sequence in Hoare [2004] 2 Cr App R (S) 261, and

consequently thought himself bound by the minimum sentence legislation when he was not.
127 See also n. 124 above.
128 [2003] 2 Cr App R (S) 240, discussed in ch. 2.2 and ch. 4.4.10 above.
129 Ibid., at p. 251. Note that the first example accords with the well-known principle of recency,

whereby a gap in offending should tell in the offender’s favour, but that principle was not applied
in Willoughby, n. 122 above.
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force than those of many other jurisdictions, since ‘unjust in all the circumstances’
is a potentially wide exception. It is to be noted that the minimum sentence not
discussed here because it is not confined to persistent offenders – the minimum of
five years for any firearms offence130 – only has ‘exceptional circumstances’ as its
escape clause, a rather narrow concept.

Why did the then government promote these provisions, and why did the present
government implement them? The primary rationale was deterrent – ‘severe deter-
rent sentences for those who deal in hard drugs are . . . essential’131 – and we have
seen how vigorously that was attacked by Lord Taylor CJ on the ground that the low
detection rate would weaken any deterrent effect.132 But there was also an incapac-
itative element to the government’s case. There is little doubt that the idea behind
these prescribed or minimum sentences was borrowed from the United States, but
it was borrowed without due attention to the evidence on their operation. In a
study of the evidence, Michael Tonry found a number of weaknesses in the strategy,
and two of them may be mentioned here.133 First, ‘there is little basis for believing
that mandatory penalties have any significant effects on rates of serious crime’. A
noticeable deterrent effect is unlikely because of the high probability of avoiding
detection, and the incapacitative effects are little greater than those of ordinary sen-
tences. Second, insofar as minimum sentences have a potential for injustice, they
may lead prosecutors and judges to find ways of circumventing them. The English
‘escape clause’ is fairly broad, as we have seen, but plea negotiations may take on a
different structure as defence counsel seek to avoid the accumulation of ‘qualifying’
offences.

It is therefore clear that the evidence does not sound in favour of these minimum
sentences. They should be seen as a form of political symbolism designed to bolster
the political fortunes of the government, and they are unworthy of any government
that purports to engage in evidence-led policy-making.134 But minimum sentences
are attractive to governments the world over. In the United States they have been
attacked on the principled ground that they may lead to disproportionate and
therefore ‘cruel and unusual punishment’ under the US Constitution. In Lockyer v.
Andrade (2003)135 the offender had been sentenced to twice life with a minimum
of 50 years’ imprisonment, consisting of two sentences of life imprisonment (each
with a minimum term of 25 years), for two incidents of theft involving a total of 11
blank video tapes. The majority of judges in the Supreme Court held that this did
not violate the ‘gross disproportionality’ test under the Constitution. The minority
commented that ‘if Andrade’s sentence is not grossly disproportionate, the principle
has no meaning’.136

130 CJA 2003, s. 287. 131 Home Office (1996), para. 11.2. 132 See ch. 2.1 above.
133 Tonry (1996), ch. 5. For a more recent assessment, see Doob and Webster (2003).
134 See the powerful argument of Tonry (2004), ch. 1.
135 (2003) 123 S. Ct 1166, discussed by van Zyl Smit and Ashworth (2004).
136 Ibid., at p. 1179, per Souter J.



210 Persistence, prevention and prediction

6.8 ‘Dangerous offenders’ and the 2003 Act

Chapter 5 of Part 12 of the Criminal Justice Act 2003 comprises ss. 224–236 and is
headed ‘Dangerous Offenders’. It introduces an entirely new regime for the sentenc-
ing of offenders classified as dangerous, and replaces the automatic life sentence,137

longer than proportionate sentences for sexual and violent offenders,138 extended
sentences (although they are preserved in a slightly different form), and to a large
extent the discretionary sentence of life imprisonment. Under the 2003 Act, offend-
ers who fulfil the conditions for classification as ‘dangerous’ are likely to be subjected
to one of three levels of sentence – imprisonment for life, imprisonment for public
protection, or an extended sentence. The legislation provides a mandatory frame-
work, using the word ‘must’ frequently, but it also embodies an attempt to comply
with Article 5 of the Convention by requiring, as a precondition of imposing one
of the new measures, a judgment by the court that this offender presents a signif-
icant risk of serious harm to members of the public. Whether the new provisions
are compliant with the Convention and defensible on principle and on penological
grounds are matters to be considered below. First, the requirements of the legislation
in respect of life imprisonment, imprisonment for public protection and extended
sentences must be examined.

1. Imprisonment for life. The most severe sentence that can be imposed on a
dangerous offender under these provisions is life imprisonment or, in the case of an
offender under 18, detention for life. It appears that the powers under the Act replace
the common law criteria for imposing discretionary life imprisonment: that power
was always reserved for cases in which an offender had committed a grave offence
and appeared so unstable as to be likely to remain a serious danger to the public, and
where the consequences of future offences would be specially injurious.139 Under
s. 225 of the 2003 Act, a court must impose a sentence of life imprisonment on an
offender if five conditions are fulfilled:

� the offender stands convicted of an offence with a maximum of life imprisonment,
� it qualifies as a ‘serious offence’ within s. 224,
� it was committed on or after 4 April 2005 (the commencement date),
� the court considers that the seriousness of the offence(s) justifies the imposition of life

imprisonment, and
� the court is of the opinion that there is a significant risk of serious harm from his

committing further specified offences.

These requirements constitute a much more formalized and perhaps restrictive
version of the common law power to impose life imprisonment, and they are manda-
tory. The last condition is elaborated in s. 229 and will be discussed in paragraph 4
below. That judgment is crucial to the imposition of the life sentence. However, so

137 On which see the 3rd edn of this work, pp. 193–6. 138 See ibid., pp. 183–9.
139 See Hodgson (1967) 52 Cr App R 113 and Attorney General’s Reference No. 32 of 1996 [1997] 1 Cr

App R (S) 261, and the discussion in the 3rd edn of this work at pp. 189–93.
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is the fourth condition – that the current offence, or that offence and others asso-
ciated with it (broadly, of which the offender is convicted on the same occasion),
is serious enough to justify imposing life. There was always a seriousness threshold
at common law, but it was not entirely clear where it was located. There was some
authority suggesting that the current offence(s) had to be worth at least a sentence
of seven years’ imprisonment,140 although more recently the Court suggested that
a prediction of future grave offences might be more important than the seriousness
of the current offence.141 The latter approach is not compatible with the wording
of s. 225(2)(b) of the 2003 Act, which requires the court to be satisfied that the
current offence is sufficiently serious for a life sentence. It is not known where the
threshold will be placed, but it is thought that it would be difficult to argue that an
offence worth less than seven years should be sufficient to qualify the offender for
a life sentence. The threshold may be higher.

Turning to the other three conditions, clearly the offence must carry a life max-
imum. It may then seem strange to require that it should also be a ‘serious offence’,
but that is what s. 225(1)(a) states. In fact a ‘serious offence’ is one of the ‘speci-
fied offences’ listed in Schedule 15 that carries either life imprisonment or at least
10 years, and so this condition adds nothing to the first condition. The fact that the
new dangerous offender provisions apply only to offences committed on or after
4 April 2005 means that the common law relating to discretionary life imprisonment
continues to apply to offences committed earlier and not yet sentenced.142

Where these conditions are satisfied, the court must sentence the offender to
life imprisonment. In doing so it should specify a minimum term – by taking
the determinate sentence that would be proportionate to the current offence(s),
halving it to take account of normal release provisions, and then subtracting any
period spent on remand.143 Once the minimum term has expired, the offender’s
release is a matter for the Parole Board, adopting the criteria of risk set out in Part 2
of the Crime (Sentences) Act 1997.

2. Imprisonment for public protection. The Halliday report recommended the
creation of a new sentence for dangerous sexual or violent offenders, one that
would slot in beneath the life sentence and provide for discretionary release of these
offenders during the second half of their determinate sentence.144 The Home Office
went further:

We want to ensure that the public are adequately protected from those offenders whose

offences do not currently attract a maximum penalty of life imprisonment but who are

nevertheless assessed as dangerous. We believe that such offenders should remain in

140 Gray [1983] Crim LR 691.
141 Chapman [2000] 1 Cr App R (S) 377, per Lord Bingham CJ at p. 385.
142 S. 226 provides for sentences of detention for life for offenders under 18 in broadly similar

circumstances. But see paragraph 4 below on the assessment of dangerousness.
143 Marklew and Lambert [1999] 1 Cr App R (S) 6; Attoney-General’s Reference No. 3 of 2004 (Akuffo)

[2005] 1 Cr App R (S) 230 at p. 240.
144 Halliday (2001), paras. 4.25–4.35.
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custody until their risks are considered manageable in the community. For this reason

we propose to develop an indeterminate sentence for sexual and violent offenders who

have been assessed and considered dangerous. The offender would be required to serve

a minimum term and would then remain in prison beyond this time, until the Parole

Board was completely satisfied that the risk had sufficiently diminished for that person

to be released and supervised in the community. The offender could remain on licence

for the rest of their life.145

The indeterminate sentence thus foreshadowed has been enacted by the 2003
Act. A court must impose a sentence of imprisonment for public protection where
an offender has been convicted of a ‘serious offence’ committed after the com-
mencement date, and where the court is of the opinion that the offender fulfils the
dangerousness requirement. As we have seen, a ‘serious offence’ may be one of the
‘specified offences’ that carries life imprisonment or a maximum of at least 10 years.
Many of them will be sexual or violent offences with high maxima, and it is perfectly
possible for a court to impose a sentence of imprisonment for public protection for
an offence that carries a maximum of life – if the court does not consider that the
current offence is so serious as to justify a life sentence.146

In its effect, a sentence of imprisonment for public protection falls little short
of life imprisonment – but it applies to ‘serious offences’ for which life imprison-
ment is unavailable, and the court does not have to be satisfied that the offence
reaches the threshold of seriousness appropriate for a life sentence. This removes
the proportionality constraint, and opens the possibility of indeterminate sentences
for burglary with intent or for causing death by dangerous driving, for example.
A court is required to set a minimum term commensurate with the seriousness
of the offence, as for a life sentence. After the expiry of that minimum term, the
offender will remain in prison until the Parole Board is satisfied that it is no longer
necessary for the protection of the public that he should be detained; the offender
will then be released on a licence that will remain in force for the rest of his life,
unless on application the Parole Board determines that it is no longer necessary for
the protection of the public that the licence should remain in force.147 The rights of
the offender are therefore chiefly rights to regular review of the need for continued
detention.

3. Extended sentences. Whereas life imprisonment and imprisonment for public
protection may only be imposed where the offence of conviction is both a ‘specified
offence’ and a ‘serious offence’ – meaning that the relevant statutory maximum is
10 years or more – the extended sentence applies to all ‘specified offences’ which are
not ‘serious offences’ – meaning that the relevant statutory maximum is between
two and 10 years. Among these, which are listed in Schedule 15, are offences such as

145 Home Office (2002), para. 5.41.
146 The corresponding provision for offenders under 18 in section 226(3) is different, permitting

a court to impose detention for public protection only if it believes that an extended sentence
(below) would not provide adequate protection for the public.

147 CJA 2003, Schedule 18.



6.8 ‘Dangerous offenders’ and the 2003 Act 213

assault occasioning actual bodily harm (maximum, five years), affray (maximum,
three years), assault with intent to resist arrest (maximum, two years), various child
sex offences for which the maximum is five years if the offender is aged under
18 (Sexual Offences Act 2003, ss. 9–12), and any aiding or abetting or attempt
to commit a listed offence. As with the life sentence and imprisonment for public
protection, the trigger condition is that the court considers that there is a significant
risk of serious harm to others (see paragraph 4 below). If the court is satisfied that
that condition is fulfilled, it ‘must impose on the offender an extended term of
imprisonment’ (s. 227(2)), that being a sentence consisting of the custodial term
appropriate to the current offence(s) plus an extension period during which the
offender will be subject to a licence.

Extended sentences were available in a slightly different form under s. 85 of the
Powers of Criminal Courts (Sentencing) Act 2000, consolidating previous legisla-
tion. Under that provision the court had a discretion whether or not to impose
an extended sentence, and the Court of Appeal handed down guidelines on the
exercise of that power in Nelson (2002).148 Now the courts have no discretion, once
they decide that the ‘trigger condition’ is fulfilled. However, that part of the Nelson
judgment relating to the length of the extension period may still be relevant. Section
227(2)(b) of the 2003 Act states that the extension period should be ‘of such length
as the court considers necessary for the purpose of protecting members of the pub-
lic from serious harm occasioned by the commission by him of further specified
offences’, although s. 227(4) limits the extension period to five years for specified
violent offences and eight years for specified sexual offences. The Nelson judgment
pointed out that there is nothing inconsistent in having an ‘appropriate custodial
term’ of one or two years and then a considerably longer extension period, since
the criteria are different. The former should be proportionate to the seriousness
of the current offence(s), whereas the latter is determined by predictions of future
behaviour. Even though the offender may actually serve some or most of the exten-
sion period in prison if the licence conditions are violated, ‘it would be illogical to
require strict proportionality between the duration of the extension period and the
seriousness of the offence’, although proportionality does ‘have some relevance’ to
the overall sentence.149 The effect of an extended sentence is that the offender is
eligible for release after serving half the custodial term, but release is conditional
on a direction from the Parole Board that it is ‘satisfied that it is no longer nec-
essary for the protection of the public that the prisoner should be confined’.150

Thus an offender with a second conviction for assault occasioning actual bodily
harm is likely to fall within this category. The extended sentence means that the
offender may serve more than half of the nominal custodial term, as well as being
released on licence and therefore subject to recall for the remainder of the extension

148 [2002] 1 Cr App R (S) 565, following SAP, Advice to the Court of Appeal on Extended Sentences
(2001).

149 Nelson, at p. 571. 150 CJA 2003, s. 247(3).
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period. It is evident that the key element in this sentence is the trigger condition of
dangerousness, and to that we now turn.

4. Dangerousness – the trigger condition. The mandatory terms of the 2003 Act’s
dangerousness provisions, requiring courts (in given circumstances) to impose a
life sentence or imprisonment for public protection or an extended sentence, are
contingent on the fulfilment of a trigger condition. So long as the current offence
falls within the required categories, a court must impose a dangerousness sentence
if it:

is of the opinion that there is significant risk to members of the public of serious harm

occasioned by the commission by him of further specified offences.151

The relevant risk is that this offender will commit further specified offences
(which may be either offences of violence or sexual offences, as set out in the lengthy
lists in Schedule 15). The court must be satisfied that such further offences would
cause ‘serious harm’, a term defined by s. 224 as meaning ‘death or serious personal
injury, whether physical or psychological’. This is similar to the definition in the
1991 Act,152 but it is likely to have to do much more work because of the extensive list
of ‘specified offences’ in the 2003 Act. In view of the severely constraining effects of
the new dangerousness provisions, courts should construe ‘serious personal injury’
restrictively rather than broadly.

Moreover, the 2003 Act requires the court to be satisfied that there is a ‘significant
risk’ of serious harm in the future. Parliament could have selected the adjective
‘substantial’ but it did not. It can therefore be argued that ‘significant’ means not
insignificant, or more than minimal, and certainly sufficient to justify taking strong
measures to guard against the materialization of the risk. Section 229 of the Act
goes on to lay down the manner in which courts should approach the task of
assessing dangerousness. For offenders over 18 who have previously been convicted
of a relevant offence,153 there is a presumption of dangerousness unless the court
considers that ‘it would be unreasonable to conclude that there is such a risk’,
having taken account of information about this offence, about previous offences
and about the offender. This is a draconian provision that appears even to go
beyond the automatic life sentence repealed by the 2003 Act, since it would sweep
into the dangerousness category any adult convicted of a second offence of affray or
assault occasioning actual bodily harm and require the court to impose an extended
sentence – unless it found that the risk was not ‘significant’ or that ‘serious harm’
was not likely to eventuate. Moreover, there is no requirement that the previous
offence be recent (as under s. 143(2), discussed in part 6.3 above), or that it should
be relevant in the sense of similar (it could be an offence of affray, whereas the

151 CJA 2003, ss. 225(1)(b), 226(1)(b), 227(1)(b) and 228(1)(b)(i), applying to all three forms of
sentence and to offenders aged 18 and under 18.

152 Criminal Justice Act s. 31(3), discussed in the 3rd edn, pp. 185–6.
153 This term includes all specified offences and their Scots and Northern Irish equivalents: see

Schedules 15, 16 and 17.
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current offence is sexual). Whether the presumption is compatible with Articles 5
and 6 of the Convention is also open to debate: in principle, the court ought to be
able to assess freely the degree of risk to the public, rather than being constrained
by a presumption.

Where the offender does not have a previous conviction for a relevant offence,
or is under 18, there is no such presumption. Instead, the court is required to take
account of the nature and circumstances of the current offence, of ‘any pattern of
behaviour of which the offence forms part’, and ‘any information about the offender
which is before it’.154 It is regrettable that there is no requirement to obtain a pre-
sentence report or a psychiatric report to assist the court, although the court must
have regard to such reports if they are available. Exactly what constitutes a ‘pattern
of behaviour’ in this context remains to be determined, but it seems possible that a
sentence of detention for public protection could be required to be imposed on an
offender of 17 before the court for a third street robbery, unless the court concludes
that the offences do not create a risk of serious harm. In all these instances, much
turns on predictions as to the offender’s behaviour in the years to come. How reliable
are these predictions?

5. The empirical evidence. The difficulties of predicting whether a particular per-
son will constitute a danger to others are well documented in the criminological
literature. The Floud Committee’s survey of the available studies two decades ago
revealed that no method of prediction had managed to do better than predicting
one false positive for every true positive, that is a 50 per cent success rate in predict-
ing ‘dangerousness’. Indeed, many of the prediction methods had only a one-third
success rate.155 Part of the problem is that really serious crimes are rare events,
and therefore particularly hard to predict with accuracy. The Floud Report also
confirmed that actuarial methods of prediction, based on selected objective char-
acteristics of the offender, were generally more reliable than clinical predictions,
based on the judgment of experienced diagnosticians – an important finding, since
there is a natural tendency in the courts to respect the judgments of experienced
psychiatrists, despite this evidence of fallibility. Around the same time there was a
Home Office study by Brody and Tarling, which involved clinicians reviewing the
records of over 700 prisoners and selecting those who might be termed ‘dangerous’
on certain criteria. Of those who were so classified, 48 had been released and their
records were examined for the five years following release. It was found that nine of
them committed ‘dangerous’ offences during that period. This means that, if all of
them had been detained for an additional five years on the basis of the prediction
of dangerousness, there would have been nine true positives and 39 false positives –
a ‘success rate’ of around 20 per cent only. It is also noteworthy, since public pro-
tection is often said to be the aim here, that nine of the 700 non-dangerous offend-
ers who had been released had also committed a ‘dangerous’ offence during the

154 CJA 2003, s. 229(2). 155 Floud and Young (1981), Appendix C.
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five-year period.156 In other words, the risk of being the victim of one of these
serious offences was as great from the large number of ‘non-dangerous’ as from the
small number of ‘dangerous’ offenders.

It is also true that, even if the current offence is one of violence, this does not
suggest that any subsequent offending will be of the same kind.157 More recently,
Hood and Shute have pointed out the difficulty of using offences of conviction (or
previous offences) as the main index of ‘high risk’.158 And Hood et al. have also
shown that fewer that 10 per cent of serious sexual offenders released from prison
commit another sex offence within six years, and that Parole Board members tend
to overestimate considerably the risk presented by sex offenders. As they comment,
‘attempts to predict reconviction when the “base rate” is low inevitably produce
a high rate of “false positives”’.159 Subsequent research on the risk assessment of
offenders believed to be ‘dangerous’ gives few grounds for optimism:160 there is
little research into the effectiveness of predictions of serious harm by offenders who
are not diagnosed as mentally disordered, and the predictions for those who are so
diagnosed still do not have a high rate of success.161

6. Arguments of principle. Despite the poor prospects for accurate predictions at
even a 50 per cent rate, the imposition of disproportionate sentences on offenders
believed to be dangerous remains attractive to politicians and legislators, and to
some extent to members of the judiciary. How, if at all, can such disproportionate
deprivations of liberty be justified? The Floud Committee concluded that the ques-
tion is really a matter of the just redistribution of risk, between a known offender
and a potential victim of a predicted offence. It is a moral choice between competing
claims: who should bear the risk? Generally, they argued, everyone is presumed to
be free of harmful intentions. But once a person has manifested, by committing a
serious crime, the capacity to entertain and to implement harmful intentions, that
presumption no longer applies. It may therefore be justifiable to redistribute the risk
of future harms by protecting the potential victims (who are unlikely to have harm-
ful intentions) and by burdening the known offender (who has lost the benefit of the
presumption). Although they proposed various procedural safeguards for defen-
dants before a protective sentence could be imposed, the Committee concluded that
the redistribution of risk should favour potential victims.162

The philosophy of the 2003 Act bears some similarity to the Floud approach,
and there are four major objections to it. First, it might be argued that the right
to be presumed free from harmful intentions should not be extinguished indefi-
nitely if a person commits a grave offence. Article 6(2) of the Convention proclaims
the presumption of innocence at each new trial, no matter how many previous
convictions the defendant may have, and in determinations of dangerousness this
should be given some weight rather than none at all.163 Second, the notion of just

156 Brody and Tarling (1981), pp. 29–30. 157 See Farrington, above, nn. 19–20.
158 Hood and Shute (1996). 159 Hood, Shute, Feilzer and Wilcox (2002).
160 Brown (1998); Brown and Pratt (2000). 161 Monahan (2004).
162 Floud and Young (1981), chs. 3 and 4. 163 Wood (1988).
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redistribution of risk ignores the moral claims of proportionality. For one thing,
it is arguable that an offender has a right not to receive greater punishment than
is proportionate to the crime – a right deriving from the Kantian proposition that
no person should be used merely as a means to a social end. For another, rights
are not simply to be weighed and traded off according to marginal preferences or
‘balancing’. Moreover, the idea of a balance between the rights of the offender and
the rights of the potential victim is flawed, since the offender’s right is against the
state, and it is being compared with the state’s justification for overriding it. Bottoms
and Brownsword, assuming that the rights do conflict, seek to restrain the state’s
power through a requirement that additional protective detention be permissible
only where there is ‘vivid danger’ to the public.164 An alternative approach would be
to argue that the proportionality principle should be overridden only where harm-
ful consequences of an extraordinary character would otherwise occur.165 However,
such circumstances would hardly ever arise in the present context, because we are
discussing the justification for detaining an offender after the expiry of the pro-
portionate sentence – which requires confident predictions some years ahead. This
is just where predictions are most fallible. Third, this expanded use of life impris-
onment (and imprisonment for public protection) makes discretionary release the
crucial decision, and once again it turns on assessments of risk. Dirk van Zyl Smit
has argued convincingly against the expanding use of life imprisonment,166 and in
England and Wales the new regime is no better than that which it replaces. Fourth,
might the Floud arguments be sufficient to support a kind of civil detention, even
if they cannot support additional punishment? Quarantine is an established form
of civil detention for those carrying life-threatening diseases, and it is not generally
viewed as punishment. Might it not be possible, if the problems of prediction and
definition could be acceptably reduced, to retain proportionate sentencing and to
introduce a form of civil confinement for the ‘dangerous’ after the expiry of their
sentence?167 The difficulty lies with the qualification: although civil detention may
be slightly easier to justify than imprisonment, it is questionable whether the tools
for sufficiently accurate prediction exist in the context of ‘dangerousness’.

6.9 Conclusion

Both persistent offenders and those predicted to be dangerous present difficulties
for the theory and practice of sentencing. As this chapter shows, the current trend
(evident in s. 143(2) of the 2003 Act) is in the direction of a cumulative principle,
and tends to neglect the work of criminologists and practitioners on desistance
from crime. Unless clear guidance to the contrary is given, courts will (continue to)
concentrate on the offender’s record rather than the current offence, at least after
two or three convictions. This is objectionable because the offence is then used as

164 Bottoms and Brownsword (1982).
165 See von Hirsch and Ashworth (2005), ch. 4, adapting Dworkin.
166 Van Zyl Smit (2002). 167 Cf. Wood (1988).
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a mere peg on which to hang severe preventive measures, with little regard for the
seriousness of the current offence. This is already the approach to offenders labelled
as ‘professional’, whose sentences often range well beyond the facts of the offence(s)
of conviction. The same objection can be levelled at anti-social behaviour orders,
which have both a high breach rate and a high custody rate for breach, even when
the behaviour in question is either non-criminal or non-imprisonable.

It has been noted that some kind of incapacitative or ‘public protection’ sentence
is found politically attractive in many jurisdictions. The 2003 Act has introduced
a regime of three ‘dangerousness’ measures of ascending severity – extended sen-
tences, imprisonment for public protection and life imprisonment – supported by a
legislative framework that obliges courts to impose such sentences in given circum-
stances. Not only are the procedural safeguards in the 2003 Act inadequate for such
severe sentences, but dangerous offender provisions of this kind are (and are well
known to be) based on theoretically and criminologically doubtful foundations.
The government is using the political irresistibility of the claim of public protection
to promote increasing repressive measures. There is no political constituency of
support for persons labelled ‘dangerous’, but there remain strong arguments based
on principle and on human rights for continuing to press home criticisms of these
measures.



CHAPTER 7

Equality before the law

7.1 The principle and its challengers

The constitutions of many countries proclaim a principle of equality before the
law or non-discrimination, or at least a general principle of equality. There is no
British Constitution as such, but the Human Rights Act 1998 brings into UK law
most articles of the European Convention on Human Rights. Article 14 declares
that the enjoyment of all the rights declared in the Convention shall be secured
‘without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national
minority, property, birth or other status’. This is not a general principle of non-
discrimination, since it applies only to discrimination in respect of rights declared
in the Convention, but it is nevertheless important. Protocol 12 to the Convention
includes substantive and broader protection against discrimination, but it does not
bind a member state unless that state ratifies it.1

Apart from Article 14, English law contains no general principle of non-
discrimination. This deficiency ought to be rectified: non-discrimination is a key
aspect of the principle of equality before the law. Discrimination is wrong because it
treats persons with certain attributes as worthy of less respect than others. Equality
before the law declares that every person is entitled to equal respect from the law and
its processes. There have been significant steps in recent years, notably the extension
of the race relations legislation to the police and other criminal justice agencies by
the Race Relations (Amendment) Act 2000.

It might be argued that a direct statement of the anti-discrimination principle
would be superfluous where the proportionality principle has priority in sentencing.
On that principle, sentences should be determined by reference to the seriousness
of the offence; that involves consideration of the factors discussed in Chapters 4, 5
and 6, not others. This, however, brings us to the thematic questions in this chapter.
Does English sentencing practice give grounds for believing that discriminatory
factors are present in some cases? Even if discriminatory elements are not evident
as primary reasons for sentence, do they exert an indirect influence through other

1 Wintemute (2004).
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factors such as unemployment, previous record or previous remand in custody?
And, if so, should the principle of non-discrimination always be accorded greater
weight than other relevant principles?

The first and second questions are matters for empirical inquiry, and the evidence
will be reviewed briefly below in relation to race, gender, employment status, social
status and other factors. The focus here is on sentencing but, as argued in Chapter 1.4,
sentencing is merely a single stage in a sequence of decisions in the criminal process,
and practices at earlier stages might exert a considerable (though perhaps unrec-
ognized) influence on sentencing. On some of the points the available evidence is
inconclusive, and definitive studies are awaited.

The third question goes to the foundations of sentencing policy. It is sometimes
presented as the issue of whether the sentencing system should simply try to avoid
discrimination in its own decisions, or whether sentences should be calculated in an
effort to counteract discriminatory forces which are known to operate more widely –
leading in some instances to a kind of positive discrimination. This is an issue which
we should keep in view, but there are more specific issues too. How should the prin-
ciple of parsimony be related to the principle of equality before the law? Norval
Morris and Michael Tonry put their answer strongly: ‘To insist that criminal A go
to jail or prison because resources are lacking to deal sensibly with criminal B is to
pay excessive tribute to an illusory ideal of equality.’2 They are content to see a white
or employed person receive a non-custodial sentence in the same circumstances in
which a black or unemployed person would be incarcerated. This furthers parsi-
mony, in the sense that fewer people would be incarcerated by subordinating the
principle of equality before the law in such instances. Morris and Tonry would rather
have the system discriminatory than uniformly punitive. Others would argue that
equality before the law is simply not negotiable: it is a principle which should not be
compromised, and any concerns about over-punitiveness should be tackled through
the overall system rather than by discriminating between individual offenders.

Another aspect of this argument is that available statistics tend to suggest that
those who suffer from certain social disadvantages (e.g. unemployed, no fixed
address, no close family ties) are more likely to be reconvicted than those who
are socially well established. A preventive sentencing strategy might therefore lead
to the imposition of more onerous sentences on the disadvantaged, and corre-
spondingly less onerous sentences on the well established. This, however, would
be to pursue prevention at a fairly superficial level. Prevention at a deeper level
requires a social strategy which tackles housing, employment, community facilities
and related matters. To pursue preventive strategies through sentencing is as short-
sighted as it is unjust. It tends to scapegoat a vulnerable group rather than to seek
a longer-lasting solution.

References will be made to these themes in various parts below, and the arguments
of principle will be reviewed in a concluding discussion.

2 Morris and Tonry (1990), p. 33.
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7.2 Race3

The clearest application of the principle of equality before the law is that no person
should be sentenced more severely on account of race or colour. If sentencing is
based strictly on the seriousness of the offence, discrimination on this ground should
not occur. However, we have noted that although proportionality is the overriding
principle of English sentencing according to the Sentencing Guidelines Council,
s. 142 of the Criminal Justice Act 2003 requires courts to have regard to a miscellany
of conflicting purposes. If this is interpreted as bestowing considerable discretion
on the courts, then it will leave room for elements of discrimination to creep into
sentencing, whether consciously or unconsciously. Is there any evidence to suggest
that it might do so? Is there evidence that blacks or Asians are treated more severely
than whites?4 The most cited figures are that, while some 1 to 2 per cent of the
general population is black, some 15 per cent of the male prison population and
almost one-quarter of the female prison population are black.5 Does this indicate
discrimination in sentencing?

First, it must be recalled that the offenders who come up for sentence in the courts
are a selected group, resulting from various patterns of reporting, investigating and
filtering in the pre-trial stages. The importance of regarding the sentence of the
court as merely one stage in a lengthy process, signalled in Chapter 1.4, must be
emphasized here.6 It can be shown, for example, that blacks have been more likely
to be stopped on the streets than whites or Asians, by a factor of around five to one.7

These findings have been refined by Tony Jefferson and Monica Walker, whose study
of the address and place of arrest of 5,000 people arrested during a six-month period
showed that blacks have a higher arrest rate in predominantly white areas and that
whites have a higher arrest rate in predominantly black areas.8 There is evidence that
white juveniles have been far more likely than black juveniles to be cautioned rather
than prosecuted.9 The charges brought against black people show a relatively high
rate of victimless, preparatory and public order offences,10 and a high rate of charges
of robbery.11 The extent to which these differences reflect real offending patterns
or the influence of racial stereotypes on reporting and investigation remains to
be examined. However, they certainly have consequences in the criminal process,
inasmuch as a higher proportion of blacks appear at the Crown Court rather than the
magistrates’ courts12 – notably because robbery is triable only in the Crown Court

3 Bowling and Phillips (2002).
4 The term ‘blacks’ is used here to refer to people from an African-Caribbean background, the

term ‘Asians’ includes both people from a background in the Indian sub-continent and those of
south-east Asian origin. Neither term is ideal.

5 See ch. 9.6.3 below. 6 See further Fitzgerald (1993) and Bowling and Phillips (2002).
7 Home Office (1999), Table 3.2. 8 Jefferson and Walker (1992).
9 Landau and Nathan (1983), discussed by Fitzgerald (1993), pp. 17–18.

10 Hood (1992), pp. 144–5. This category included drug offences.
11 Home Office (1999), Table 5.5, showed that some 54 per cent of persons arrested in London for

robbery were black.
12 Hood (1992), p. 51, and Fitzgerald (1993), p. 21.
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and not because more blacks elect to be tried there – and, partly in consequence, a
higher proportion of blacks are remanded in custody.13

These findings go to establish that it would be a mistake to point to the sentencing
statistics for black and white offenders or, even worse, the numbers of black and
white offenders in prison, and to argue that the racial imbalance demonstrates dis-
crimination in sentencing. The courts could pursue an absolutely impartial sentenc-
ing policy in relation to the already skewed group of offenders coming before them,
and the results would appear discriminatory. The need, therefore, is for research
which takes proper account of all the major variables in sentencing (e.g. type of
offence, previous convictions and so forth), which distinguishes at least between
blacks, Asians and whites (rather than grouping blacks and Asians together),14

which distinguishes between the Crown Court and magistrates’ courts, and which
has sufficiently large numbers of non-whites in its sample. The study carried out in
the West Midlands by Roger Hood (1992) meets most of these desiderata, although
it was confined to Crown Court cases.

Hood’s sample comprised 2,884 males, of whom half were white and half non-
white (the latter including roughly twice as many blacks as Asians), and 443 females.
It was therefore one of the largest samples of Crown Court sentencing ever processed,
and it produced a number of familiar findings apart from racial issues. Thus custody
rates varied among the courts studied, and this sentencing inconsistency persisted
even after account had been taken of the different offence-mix and offender-mix
of the various courts. Hood’s methodology included the calculation of expectancy
scores for sentencing, based on the characteristics of offences and offenders apart
from race, in an attempt to show whether race did exert an independent effect. One
result of this exercise was to show that a higher proportion of blacks fell into the
high-risk (of custody) category, whereas a higher proportion of Asians fell into the
lowest risk category.15

Comparing expected custody rates with actual custody rates, Hood found a
‘residual race difference’ of the order of a 5 per cent greater probability of a black
offender being sent to prison, which was greater at one court and lower at another.16

The origins of this appeared to reside in the tendency of particular judges to deal
relatively harshly with some blacks with low or medium expectancies of custody.
The two characteristics of black offenders most highly correlated with severity were
being aged 21 or over, and being unemployed.17 If, therefore, we return to consider
the fact that the proportion of black males in prison is around seven times as high
as that in the general population, what causal inferences can be drawn from Hood’s
study? He estimated that the bulk of the difference, some 70 per cent, was accounted

13 Hood (1992), pp. 148–9.
14 The Prison Statistics now distinguish between ‘South Asians’ and ‘Chinese and other’.
15 Hood (1992), pp. 68, 197; cf. Flood-Page and Mackie (1998), who, in a smaller study with less

sophisticated analysis, found that custody rates for white, black and Asian offenders were broadly
similar in both magistrates’ courts and the Crown Court.

16 Hood (1992), p. 78. 17 Hood (1992), p. 86 and ch. 6 generally.



7.2 Race 223

for by the number of blacks appearing at the Crown Court for sentence: this, in
other words, reflects the influence of all the pre-trial decisions and filters discussed
above. This should not be represented as a cumulative bias: the research suggests
discrimination at several stages, but not at every stage.18

What of the remaining 30 per cent of the difference? Hood estimated that some
10 per cent was accounted for by the more serious nature of the offences of which
black offenders were convicted. No research has yet determined the extent to which
blacks are disproportionately involved in more serious types of crime, or the extent
to which the figures merely reflect stereotyping, labelling and deviancy amplifi-
cation by the public and law enforcement officers.19 A further 13 per cent was
attributable to the imposition of longer sentences on black offenders, which was
traced almost entirely to the greater propensity of black defendants to plead not
guilty and, therefore, the unavailability to them of the sentence discount for pleading
guilty.20 The remaining 7 per cent was accounted for by the greater use of custody
than expected. If the same analysis is carried out for black offenders under 21,
some 92 per cent of the difference was attributable to the numbers appearing for
sentence and the seriousness of their cases. Hood states that these estimates ‘must
be regarded with a degree of caution’,21 and in respect of sentencing decisions he
argues that ‘in most respects Asian offenders did not fare worse than whites, nor
did all Afro-Caribbeans’.22 None the less, this remains Britain’s most careful and
wide-ranging examination of race and the sentencing of male offenders,23 and it
makes a powerful case for vigilance rather than complacency about the existence of
racial discrimination in sentencing.

The problem of race in sentencing must be seen at three different levels, at least.
First, there is the broadest level of social policy: unless there is an end to racial
discrimination in society, it is likely to manifest itself in criminal justice no less
than elsewhere. Although the Race Relations Act 1965 may be regarded as rather
timid in retrospect, it was a first excursus into a hitherto unregulated field of social
behaviour, at a time when strong views against immigration were often expressed.
Since then the legislation has been strengthened, and the Race Relations Act 1976
both created the Commission for Racial Equality and set out to penalize both
direct and indirect discrimination on grounds of race. As noted earlier, the Race
Relations (Amendment) Act 2000 extended the legislation to cover the police and
other criminal justice agencies, on the recommendation of the MacPherson Report.
However, race issues are often woven into public concern about immigration and
asylum seekers. In terms of social policy, they cannot and should not be isolated

18 Indeed, blacks have a higher acquittal rate: Fitzgerald (1993), p. 22.
19 See Cook and Hudson (1993), pp. 9–10.
20 Hood (1992), pp. 124–5; issues around the guilty plea discount are discussed in ch. 5.4.1 above.
21 Hood (1992), p. 130. 22 Hood (1992), p. 183.
23 Ch. 11 of Hood’s book discusses the sentencing of women, but the numbers of blacks and Asians

in the sample were relatively small.
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from more general inequalities in matters of wealth, employment and housing. This
point is taken further in part 7.7 below.

Second, there is the level of criminal justice administration. Racial awareness
training of judges and magistrates has increased in recent years, through the work
of the Equal Treatment Advisory Committee (known as ETAC). In respect of judicial
training, for example, ETAC advises on the structure of the sentencing and procedure
exercises that judges are asked to discuss during their seminars. Training of this kind
may help to remove prejudices of which sentencers may be unaware – for example,
one study found evidence that magistrates were influenced by demeanour in court
and might misinterpret the body language of some defendants as ‘arrogance’, leading
to an unsympathetic response.24 A recent study by Hood, Shute and Seemungal
found that there were no major differences in the proportions of white, blacks and
Asians who felt unfairly treated in the criminal courts. They did find that one-
fifth of black defendants in the Crown Court believed that they had suffered unfair
treatment as a result of racial bias (as did one in eight Asian defendants), proportions
that are lower than some might expect but which are still unacceptably high.25

Third, there is the level of criminal justice policy. Various initiatives, policies or
targets may have impacts that amount to at least indirect indiscrimination. Thus,
in the context of US criminal justice, Michael Tonry has argued that the ‘war on
drugs’ has had racially discriminatory effects, and has resulted in the sacrifice of
black youths (imprisoned at an extraordinarily high rate) in pursuit of a drug-
control policy with no better prospects of success than certain less repressive and
less discriminatory alternatives would have.26 A similar analysis of sentencing for
drug offences and robbery in this country would be likely to raise stark questions of
the same kind. For example, the label ‘robbery’ probably has an inflationary effect
on sentences that might disappear if the offence of robbery were abolished, leaving
prosecutors and sentencers to focus on the theft and any offence against the person
committed.27

7.3 Gender28

Just as racial discrimination in many fields is outlawed by the Race Relations Act, so
sex discrimination in some fields is outlawed by the Sex Discrimination Act. And,
as we saw in the previous paragraph, the provision in s. 95(1)(b) of the 1991 Act on
the publication of information about discriminatory practices applies expressly to
sex discrimination. Is there any evidence of discrimination against, or for, women
in the sentencing system?

The general statistics suggest that women are favourably treated at the sentencing
stage. Some 24 per cent of adult women received a discharge for indictable offences

24 Hedderman and Gelsthorpe (1997), pp. 33–4. 25 Hood, Shute and Seemungal (2003).
26 Tonry (1995), esp. ch. 3. 27 Ashworth (2002b).
28 In addition to the works cited below, there are chapter-length treatments by Edwards (1993),

Hudson (1998) and Heidensohn (2002).
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in 2002, compared with 14 per cent of adult men; 33 per cent of women received
a community sentence, compared with 25 per cent of men; and 17 per cent of
adult women received immediate custody, compared with 30 per cent of men.
If there is any discrimination suggested by these figures, it is against men, not
women.

However, the figures cannot be taken at face value. Much depends, in the first
instance, on the types of offence typically committed by men and by women. Some
66 per cent of females found guilty or cautioned for indictable offences have commit-
ted theft, usually shop theft, compared with only 44 per cent of males. For burglary
and drug offences, the positions are reversed.29 A second variable is the court in
which an offender is sentenced: a higher proportion of women are sentenced by
magistrates’ courts, and the research evidence shows that the Crown Court tends
to pass significantly more severe sentences in comparable cases.30 A third variable
is criminal record: in Moxon’s Crown Court survey some 46 per cent of the females
were first offenders, compared with 22 per cent of the males. The average number
of previous convictions was 5.3 for males and 2.1 for females.31

A small study by David Farrington and Allison Morris found that, taking account
of variations in type of offence and previous record, the gender of the offender
seemed to have little or no independent effect on sentence.32 A subsequent study
by Lizanne Dowds and Carol Hedderman found that, taking account of the usual
variables, women shoplifters were less likely than men to receive a custodial sentence,
whether as first offenders (1 per cent and 8 per cent respectively) or as repeat
offenders (5 per cent and 15 per cent).33 Women were more likely to receive a
community sentence and to receive a discharge, but this seemed to be because
sentencers were often reluctant to fine a woman in circumstances where they would
fine a man.34 Insofar as this is true, it may mean that some women received a more
severe sentence (a community sentence) that some men, because they were thought
unable to pay a fine.

However, it has long been suggested that the whole orientation of sentencing for
women is different: the emphasis in pre-sentence reports, speeches in mitigation
and sentencing seems to be on some pathological or abnormal explanation for the
offending.35 This might be a separate strand of explanation for the higher use of
community sentences, particularly those involving supervision. Thus, Farrington
and Morris found that divorced and separated women received relatively more severe
sentences than married women, as did women regarded as ‘deviant’ (e.g. unmarried

29 Flood-Page and Mackie (1998), p. 134.
30 Hedderman and Hough (1994), drawing on Hedderman and Moxon (1992).
31 Moxon (1988), pp. 53–4. 32 Farrington and Morris (1983).
33 Dowds and Hedderman (1997), p. 11.
34 Magistrates interviewed by Gelsthorpe and Loucks (1997), ch. 4, were often reluctant to fine

women because they had no independent means and/or because taking money from them might
make their child-care responsibilities more difficult.

35 Gelsthorpe and Loucks (1997), ch. 3, recording the tendency of the magistrates they interviewed
to regard women offenders as ‘troubled’ rather than ‘troublesome’.
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mothers with no employment) rather than as ‘normal’.36 The other side of this coin
is that the traditional family unit is adopted as the centre of normality. Where
women do have family responsibilities, these sometimes militate in their favour;37

those with less conventional lifestyles tend to be viewed unsympathetically, as do
those who fail to exhibit expected female responses in court (tearful, apologetic,
respectful).38 When dealing with most female offenders, however, it appears that
magistrates give much greater weight to mitigating factors and, in particular, strive
harder to avoid a custodial sentence than when sentencing a male.39

Are women treated more leniently? In overall terms the answer might appear to
be affirmative; but, on the basis of their research projects, Dowds and Hedderman
and Gelsthorpe and Loucks draw a different conclusion. They point out that

men and women stood an equal chance of going to prison for a first violent offence.

However, among repeat offenders, women were less likely to receive a custodial sentence.

Women first offenders were significantly less likely than equivalent men to receive a

prison sentence for a drug offence, but recidivists were equally likely to go to prison.40

This shows, the authors argue, that women do not consistently receive more
lenient treatment than men. Rather, their sentencing patterns are more likely to
reflect ‘the fact that men and women who come to court differ across a wide range of
factors which sentencers take into consideration when determining an appropriate
sentence’.41 This refers to the effect on women’s sentencing of factors such as the
primary responsibility for child care, no independent income and a more respectful
or remorseful attitude in court. But one could certainly argue that the patterns found
by these authors point to heavily stereotypical reasoning by some sentencers.42

Indeed, as suggested above, there may be two sets of divergent social stereotypes at
play here – a form of chivalry that regards women as behaving irrationally if they
offend (‘troubled’, ‘disturbed’) and therefore as deserving sympathy, and a form
of rejection which bears down harshly on women who depart from conventional
social roles.43

It can be strongly argued that the focus should not just be on gender but also
on other reasons why women and men may be treated unfairly by the criminal
justice system. We have already met one example of this: black women. The figures
quoted in part 2 above showed that a quarter of the female prison population are
black, around 13 times as many as in the general population. Some of these will
be on remand, but that in itself is a cause for concern. Some will be convicted
or alleged drug couriers from other countries. The justifications for imprisoning

36 Farrington and Morris (1983).
37 On the mitigating effect of such factors, see ch. 5.4.5 above.
38 See the remarks of the magistrates quoted by Gelsthorpe and Loucks (1997), pp. 30–4.
39 Gelsthorpe and Loucks (1997), ch. 4.
40 Gelsthorpe and Loucks (1997), p. vii. 41 Gelsthorpe and Loucks (1997), p. 55.
42 See also the study of male and female child-killers by Wilczynski (1997), identifying different

official responses to the two groups.
43 See Morris (1988).
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women in these and other cases need re-examination: the proportionate use of
custodial sentences for women has grown even more steeply for women than for
men in recent years: for adult men the rise was from 18 per cent in 1992 to 30 per cent
in 2002, whereas for women it was from 6 per cent to 17 per cent. The report of the
Committee on Women’s Imprisonment made a strong case for reversing this trend,
and for wider use of diversion to respond to the needs of women offenders.44 The
government created a Women’s Offending Reduction Programme in 2001, but it is
not clear what effects it has had. The Probation Service has begun to develop what
is known as the ‘Real Women Programme’, involving special forms of group work
aimed specifically at women offenders, particularly those convicted of acquisitive
crimes, but evaluation remains at an early stage.45

Is it right in principle that women should receive equal treatment to men? The
answer, surely, is that the same principles should be applicable to both. This might
still mean that women would generally receive lesser sentences, inasmuch as their
crimes are less serious and their previous records better. It might also mean that
women can more frequently have the benefit of certain mitigating factors connected
with family responsibilities, even if the same principle is capable of operating in
favour of men. But that raises the question of whether family responsibilities should
be regarded as so central to mitigation. Mary Eaton has argued that ‘by judging
both female and male defendants in the context of their families, the court displays
not impartiality, or equality of treatment, but its role in preserving differences
based on sexual inequality’.46 This questions the role that courts should and could
perform when sentencing. Are they to attempt to equalize the treatment of the sexes
through sentencing and, if so, how? One practical step would be to ensure that
the full range of sentencing options is available for women, especially those with
child-care responsibilities, and that they are tailored to women’s needs rather than
based on research relating to male offenders.47 A further practical step would be
to ensure that sentencers receive ‘gender awareness’ training, partly because many
courts deal with women so rarely, and partly to encourage them ‘to reflect on how
cultural and gender-specific stereotypes inform their practices and perceptions in
the courtroom in ways which could lead to unfair sentencing’.48 The general question
about sentencers’ responsibilities in relation to wider social inequalities must be left
until part 7.7 below.

7.4 Employment status

We have already seen, in Chapter 5.4.5 above, that a good work record may constitute
a powerful factor in mitigation. Understandable as it is that courts should wish to
avoid passing a sentence which will result in an offender losing a job, one result of

44 Prison Reform Trust (2000); see further ch. 9.6.2 below.
45 Home Office (2004). 46 Eaton (1986), p. 98.
47 This is the point of the Real Women Programme, above n. 45.
48 Gelsthorpe and Loucks (1997), p. 58.
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this approach may be that unemployed offenders come off worse. This ground of
mitigation is unavailable to them. The significance of the problem is clear from a
survey in the mid-1990s, showing that some two-thirds of sentenced offenders in
the magistrates’ courts and in the Crown Court were unemployed.49 Particularly
interesting, in the light of the discussion in part 7.2 above, was the finding that
in magistrates’ courts 75 per cent of black offenders were unemployed, compared
with 64 per cent of white offenders and 48 per cent of Asians; the figures for the
Crown Court were somewhat similar, at 77 per cent, 65 per cent and 64 per cent
respectively.50 Is there evidence that sentencing practice discriminates against the
unemployed?

Four surveys might be mentioned. The first, by Iain Crow and Frances Simon,
studied six magistrates’ courts with different patterns of custody use in three areas
with different unemployment rates. Their broad finding was that the effect of
employment status on sentencing was generally small. Like many other English
researchers, they found that the type of offence and the offender’s criminal record
were the most powerful factors. However, there were some distinct patterns among
the six courts. They all tended to use fines more for employed people, whereas
unemployed people tended to receive more probation, discharges and other sen-
tences (including custody). Even so, they found that unemployed offenders who
were fined were more likely to default – largely because fines tend not to be reduced
in road traffic cases to reflect the offender’s means.51

Some of these findings received support from Moxon’s study of sentencing in the
Crown Court. Unemployed offenders were more likely to be placed on probation,
and less likely to be fined, than employed offenders.52 Being employed was associated
with a lower probability of custody than being unemployed, and offenders who said
that they had secured a job between crime and conviction also tended to have
a lower chance of custody. Those who were unemployed also tended to receive
longer custodial sentences, but it was suggested that this may simply mean that they
had committed more serious offences and were therefore more likely to have been
dismissed from their job, or remanded in custody and lost their job, and so forth.

Third, Flood-Page and Mackie’s study of sentencing in the mid-1990s shows the
effect of employment status on courts’ use of the fine. In the magistrates’ courts
some 82 per cent of employed first offenders were fined, compared with 57 per cent
of unemployed first offenders; for recidivists the contrast was between 53 per cent
and 43 per cent.53 In the Crown Court a higher proportion of those given custodial
sentences were unemployed (64 per cent) than employed (47 per cent).54 These
findings tend to confirm those from a 1994 Home Office survey, which showed

49 Flood-Page and Mackie (1998), pp. 117–19.
50 The study of race and sentencing by Hood (1992) showed that being unemployed was a significant

factor in producing greater sentence severity for black offenders aged 21 and over, although not
for whites or Asians.

51 Crow and Simon (1989). 52 Moxon (1988), pp. 44, 47.
53 Flood-Page and Mackie (1998), p. 49. 54 Flood-Page and Mackie (1998), p. 79.



7.4 Employment status 229

that the unemployed are much more likely to receive a custodial sentence and less
likely to receive a fine.55 Although none of these figures should be taken at face
value without analysis of type of offence, previous convictions and other significant
variables, they remain strongly suggestive.

Fourth, the research by Hough, Jacobson and Millie on sentencers’ decision-
making in cases on the cusp of custody shows that having a job or good employment
prospects would often militate in favour of a community sentence. ‘An existing job
and home, family support, or family responsibilities, are likewise viewed as encour-
aging aspects of an offender’s life’, leading to the inference that they are less likely
to breach a community sentence because they have ‘more to lose’. This emphasis
on having a job suggests, the authors comment, that ‘offenders who are already
socially and economically disadvantaged are likely to suffer further disadvantage in
the sentencing process’.56

These four surveys yield at least some suggestive evidence of discrimination on
grounds of employment status. One might wish to argue that the problem here is
different from discrimination on grounds of race or sex. It is not so much a matter of
discrimination against the unemployed: if there is a difference in treatment, it may
result from the extending of leniency to those in employment. This, the argument
goes, can be justified on quite separate grounds. As Lord Lane CJ reasoned, there is

[a] desire if possible to keep people out of prison who can be dealt with otherwise, and

that is much to be applauded, because as we know, prison places at the moment are

extremely valuable, and if people can be dealt with properly by means of non-custodial

sentences, and fines are possibly the best of all the non-custodial sentences, then that

should be done.57

The reasoning can be strengthened by adding that it is not only the expense but
also the effects of prison which justify restraint in its use. But is the general argu-
ment sound? The case in which Lord Lane spoke these words concerned two brothers
who had committed fairly serious offences of violence. The trial judge imposed sus-
pended sentences of imprisonment combined with large fines. One reason was that
the brothers were in employment. Another (with which we are not concerned here)58

was that the jobs of some 23 others depended on the continuation of the brothers’
business. By thus discriminating in their favour because they were in employ-
ment, were the courts not in effect discriminating against the unemployed? Tony
Bottoms pointed out that suspended sentences were sometimes used for persons of
‘education and intelligence’ and for ‘white-collar’ offenders when they would not
be used for people without those characteristics, and he argued that this amounts
to ‘the suspension of terms of imprisonment for middle-class offenders’59 – an
observation that may become pertinent again, if the suspended sentence comes to

55 Home Office Special Data Collection Exercise (1994), paras. 15–20.
56 Hough et al. (2003), p. 42. 57 Olliver and Olliver (1989) 11 Cr App R (S) 10 at p. 13.
58 See ch. 5.4.5 above. 59 Bottoms (1981), p. 18.
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be widely used under the 2003 Act.60 Similarly, Hough, Jacobson and Millie iden-
tified a good employment record as a factor that sentencers might treat as tipping
a borderline case away from a custodial disposal.61 Such decisions may be regarded
as preferring the principle of parsimony over the principle of equality before the
law. Lesser punishments are given to one group on grounds of parsimony, although
other offenders who are similarly placed in terms of offence and criminal record
receive no such concession. The only way to pursue equality here is to offer no
concession at all based on employment.

A further complicating factor is the principle of equal impact: thus Moxon found
that unemployed offenders who were placed on community service tended to be
given a greater number of hours, perhaps because it was thought that they had
more spare time.62 The results of these decisions on community service orders are
discriminatory, even though the intent is not. This conflict of principles is discussed
in part 7.7 below. A more specific question is whether we are justified in placing
such emphasis on employment. Just as Eaton attacks the emphasis placed on the
conventional family by sentencers, so one might criticize the influential role that
the work ethic seems to play in sentencing. It is certainly true that there should be
no direct inference from the status of being employed, resulting in the ascription of
moral or social superiority to employed people over unemployed people. There is
no general link between, for example, unemployment and fault or unemployment
and lack of respect for family responsibilities. Unemployment rates tend to result
more from changes in government economic policy or world trading conditions
than from outbreaks of inadequacy among groups of employees.

Indeed, a related question is whether unemployment might not be considered to
be a possible mitigating factor, at least in cases of thefts of necessary items. There is
some remote authority for this in the guideline judgment on social security fraud in
Stewart, where Lord Lane CJ suggested that courts should look more favourably on
cases in which the proceeds were used for ‘the provision of household necessities’
than those in which ‘unnecessary luxury’ was the objective.63 Although some might
baulk at calling this a mitigating factor, it certainly takes the crime towards the lower
rather than the upper end of the range of seriousness. Need is a less anti-social and
selfish motive than greed, and the distinction is one of which unemployed offenders
might properly have the benefit.

7.5 Financial circumstances

The principle of equality before the law indicates that poor offenders should not, on
account of their poverty, be treated less favourably than wealthy offenders. In prac-
tice, the situation is no less likely to arise the other way round, as with employment

60 See ch. 9.4.2 below. 61 Hough et al. (2003), p. 42 and ch. 4 generally.
62 Moxon (1988), p. 46; cf. Oxford pilot study (1984), p. 29.
63 (1987) 9 Cr App R (S) 135 at p. 139.
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status. It may be less that courts aim to penalize those without financial resources,
and more that courts find themselves able to take a lenient course with an offender
who has financial resources. In terms of sentencing principles, however, this route
to leniency has long been declared to be wrong. In the well-known case of Mark-
wick (1953),64 a wealthy member of a golf club had been fined £500 for stealing two
shillings and sixpence from a golf club changing room, in circumstances which had
cast suspicion on others. He appealed against this sentence to the Court of Crim-
inal Appeal, which responded with a rare exercise of its power (since removed) to
increase the severity of sentences on defence appeals. Sentencing Markwick to two
months’ imprisonment, Lord Goddard CJ remarked that in such a case a high fine
‘would give persons of means an opportunity of buying themselves out of being
sent to prison . . . There should be no suggestion that there is one law for the rich
and one for the poor.’

The same principle has been stated for like cases. Thus, in Copley (1979)65 Lane
LJ observed that ‘it is not open to persons who participate in crime and plead guilty
to try to buy their way out of prison, or to buy shorter sentences, by offering money
in the way of compensation’. Some defence lawyers still advance pleas in mitigation
based, explicitly or implicitly, on the offender’s ability to pay a substantial fine or
substantial compensation. Such attempts to persuade a court to act contrary to
principle may succeed occasionally, but they may also misfire. Far from persuading
a court to suspend a sentence and impose a financial penalty, the court might give
both immediate prison and a financial penalty.66

There is also some judicial authority for the converse principle, that an offender
should not be given a more severe penalty simply because the court regards him or
her as incapable of paying a sufficient fine.67 In practice, however, there have been
distinctly different patterns of disposal according to whether or not the offender is
unemployed, as the findings set out in part 7.4 above demonstrate. Unemployed
offenders are less likely to be fined and more likely to receive other sentences,
particularly discharges and community service orders. Lack of financial resources
is likely to go with unemployment here, and so the findings might be interpreted
as showing that some relatively poor offenders receive an absolute or conditional
discharge rather than a fine (which may be more lenient), whereas others receive
community service instead of a fine (which is more severe).

No research project has set out to examine the relationship between financial
resources and sentencing as such, but there has always been a strong suggestion
that defendants with means may receive better treatment. The spread of legal aid
and of duty solicitor schemes may have reduced the imbalance, but it remains true
that legal costs lead some defendants to defend themselves and that, despite any
efforts made by the clerk on their behalf, they may be at a disadvantage compared

64 (1953) 37 Cr App R 125. 65 (1979) 1 Cr App R (S) 55.
66 Cf. Olliver and Olliver (1989) 11 Cr App R (S) 10, discussed in ch. 10.5.5 below, with Fairbairn

(1980) 2 Cr App R (S) 284.
67 E.g. Myers [1980] Crim LR 191, Ball (1981) 3 Cr App R (S) 283.
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with the legally aided defendant, not to mention the defendant with a retained
solicitor or barrister. Moreover, it has been strongly argued that class differences
exert considerable influence in the courtroom, whether or not the defendant is
represented.68 Perhaps the greatest influence, however, occurs before cases come
to court. From the outset there is a greater probability that ‘white-collar’ offenders
will be dealt with outside the formal criminal process. Offences committed by
companies and their officers are likely to be processed by statutory agencies such
as the Health and Safety Executive and the various industrial inspectorates, for
whom prosecution is a last resort.69 Those who commit income tax offences are
unlikely to be prosecuted, whereas those who commit social security frauds remain
more likely to be prosecuted, despite the changes in the mid-1980s.70 The result is
that shoplifting and other small thefts are likely to be prosecuted, whereas larger
appropriations of property in less visible and more privileged settings will be dealt
with in other ways. Thus, the criminal justice system is structured in ways that
favour the wealthy over the poor. The egalitarian principles declared by the Court
of Appeal in relation to sentencing would, even if faithfully and invariably applied,
merely assist in moderating the overall discrimination.

Whether steps should be taken at the sentencing stage to try to counteract the
inequalities in the system as a whole is discussed later. Moderating those inequalities
is, however, a worthy goal. The principle of equality before the law points in this
direction. So too does the principle of equal impact: where a court decides to
impose a financial penalty, such as a fine or compensation order, it should ensure
that it is adjusted to the means of the offender. In the present context the most
important aspect is that the size of the fine be reduced for an offender of limited
means, a principle long established in the law. The courts resisted the corollary that
fines should be increased for the wealthy, but since 1991 there have been legislative
provisions embracing the principle of equal impact and stating that the fine should
reflect the means of the offender, whether the effect is to increase or reduce its
amount.71 Recent years have seen a revival of official interest in the kind of ‘day
fine’ system used in other European countries, discussed in Chapter 10.5 below,
and if there is to be a reversal of the decline in fining and adherence to the principle
of equality of impact, some such system must be adopted again.

At a theoretical level, does the principle of equal impact conflict with the pro-
portionality principle? Could it be said that a fine of £7,000 for a theft in breach
of trust involving property valued at £700 is disproportionate?72 The answer is to
be found in a separation between the gravity of the offence and the means of the
offender. Proportionality should govern the process of estimating the gravity of the
offence, taking account of aggravating and mitigating factors. Only when the relative
seriousness of the offence has been assessed should the court turn to the offender’s

68 McBarnet (1981). 69 See Hawkins (2003), and ch. 1.4 above.
70 Cook (1989). 71 Fully discussed in ch. 10.5 below.
72 As argued unsuccessfully in Fairbairn (1980) 2 Cr App R (S) 315.
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financial resources and strive to achieve equal impact. To say, ‘a fine of £7,000 is
disproportionate for an offence involving £700’, is to make the wrong compari-
son. The £7,000 ought to be compared with the relative seriousness of the offence
and the offender’s means; it should not be related directly to the amount involved
in the offence, since that is only one of the factors relevant to its seriousness (breach
of trust being another). Under the kind of day fine system used widely in other
European countries and some US jurisdictions,73 the point is made much clearer
by announcing the fines, not in terms of the actual sum ordered to be paid, but
in terms of the number of ‘days’ or ‘units’ (which represent the seriousness of the
offence). There is thus no inconsistency between the proportionality principle and
the principle of equal impact.

The latter principle is, however, compromised to some extent for reasons of
administrative efficiency. Two forms of compromise can be mentioned. One is the
standardized nature of some of the calculations which form part of any system of
unit fines or day fines. They sacrifice maximum accuracy in individual cases in
order to achieve a relatively rapid processing of large numbers of cases in the lower
courts. Such systems can therefore claim greater equality of impact, not perfect
equality. So long as the compromise is relatively generous to those least able to
pay, it may be acceptable. The second form of compromise is inherent in the fixed
penalty system: a large number of motoring offences and an increasing number of
other offences have a fixed financial penalty, which does not vary according to the
means of the offender. It is true that any offender has the alternative of going to
court rather than accepting the fixed penalty, but there are obvious uncertainties
and other disincentives attendant on this course. Some magistrates maintain that
anyone who can afford to run a car can afford a penalty of this size, but that is
too simplistic an approach, and there is a case for re-examining the impact of fixed
penalties on the economically disadvantaged.

7.6 Social status

The principle of equality before the law requires that offenders should not be sen-
tenced more favourably because of their social status or ‘respectability’. In practice,
social status is likely to be bound up closely with other factors already discussed,
such as employment and financial circumstances. But there are a few cases in which
the Court of Criminal Appeal considered the proper approach to sentencing some-
one who, until the offence, held a high social position. Both in Cargill (1913)74 and
in Fell (1963)75 it was held that the proper approach is to pass sentence accord-
ing to the seriousness of the offence. Where the offence involves a breach of trust,
the gravity of that breach will generally be greater if the offender’s position was
higher. However, courts should not go further and increase the sentence because
the offender has set a bad example to other citizens; even if this is so, it was held

73 Greene (1998). 74 [1913] 2 KB 671. 75 [1963] Crim LR 207.
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to be counterbalanced by the probability that such offenders will suffer relatively
greater deprivations and losses than others.

The fact that there is appellate authority for the application of the principle of
equality before the law in sentencing does not exclude the possibility that other
factors may operate at earlier stages. As with race and financial resources, it remains
probable that social status is sometimes influential at the stage of deciding whether
or not to prosecute, or even whether or not to report, certain cases. ‘Young people’
in one part of a city might receive an informal warning for ‘rowdiness’ or ‘high
spirits’, whereas ‘youths’ in another area might be prosecuted or formally cautioned
for similar behaviour interpreted as ‘disorder’.

7.7 Equality, parsimony and risk

Inequality in sentencing is sometimes linked with inconsistency, a frequent battle-
cry of those who attack English sentencing practice. It is a fundamental principle
that like cases should be treated alike, and different cases differently. The practi-
cal significance of this principle depends, however, on authoritative agreement on
which resemblances and which differences are to count as relevant or irrelevant.
This is where the principle of equality before the law has its application, in arguing
that certain differences should be excluded and rendered irrelevant to sentencing
decisions. On a proportionality rationale, equality before the law at the sentencing
stage is assured if the proportionality principle applies throughout sentencing, and
if there are no significant amounts of unaccountable discretion in practical sen-
tencing. Neither of these conditions seems to be satisfied by English sentencing.
There is a major exception to the proportionality principle in the 2003 Act, in the
dangerousness provisions (see Chapter 6.8 above). Moreover, the development of
mitigating factors has largely been left to the courts themselves – so that, as we
have seen in this chapter, parts 7.3 and 7.4, domestic responsibilities for women
and employment for men act as mitigating factors, especially in relation to cus-
todial sentences.76 There is good reason to pay renewed attention to the practical
application in sentencing decisions of the principle of equality before the law.

What this chapter has shown, however, is the complexity of doing so. Equality
before the law is not the only principle or policy which may be relevant here, and
so there are conflicts to be resolved. One obvious conflict is that between equality
before the law and efficiency in the administration of justice: to what extent, and
under what circumstances, might it be acceptable to forego maximum equality of
impact in fines in order to expedite the processing of cases in magistrates’ courts?
Are the supposed effectiveness and administrative efficiency of on-the-spot fines
sufficient reasons to outweigh the principle of equal impact? Another conflict is that
between equality before the law and the principle of parsimony, or restraint in the
use of imprisonment. There are strong arguments for imposing lesser punishments

76 See Hudson (1998), p. 231.
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when they seem likely to be no less effective than the greater punishment; but should
that be done if it results in giving preference to an employed over an unemployed
offender, or a white over a black offender? Is this not discrimination? Should it be
absolutely forbidden, or does parsimony have stronger claims?

Before these questions are debated, it is worth discussing further the concept of
discrimination. It has been observed above that the effect of taking account of a
positive factor in mitigation of sentence – e.g. that the offender has a steady job,
or that the offender has paid compensation to the victim – may be to discriminate
against others who are less fortunate. In exactly similar cases, the unemployed or
poor offender would receive a more severe sentence. Now it can certainly be said
that this does not amount to using unemployment or poverty as an aggravating
factor: as argued in Chapter 5.1 above, there are not two but three notional effects
which factors may have upon sentence – aggravating, neutral and mitigating. In
theory, therefore, unemployment and poverty would be neutral factors whereas the
‘steady job’ and payment of compensation would mitigate. Yet the effect of taking
account of these mitigating factors is to discriminate on grounds which should not
form the basis of differences in sentencing, that is employment status and financial
resources. The motivation behind the mitigation of sentence may be laudable, but
the effect is discriminatory. If these grounds of mitigation are to be justified, then,
it must be by reference to values which are regarded as superior to equality before
the law. Can such a justification be found?

As we saw in part 7.1 of this chapter, Norval Morris and Michael Tonry argue that
the principle of parsimony ought to be accorded greater weight than the principle of
equality before the law. In their view, proportionality merely sets loose outer limits
to the severity and leniency of punishments for particular crimes. They argue that
the concept of cardinal proportionality is so uncertain in its application that this
undermines the whole basis of desert theory. There are no criteria for determining
the anchoring points of the scale, they say, and therefore there can be no compelling
reason why judgments of ordinal proportionality should be accorded absolute pri-
ority. Reasonable people may differ about the appropriate levels of punishment for
different types of crime, and the avoidance of manifest disproportion is all that can
be achieved. It is therefore preferable to allow the principle of parsimony to lead to
lower sentences in suitable cases, so long as the sentences are not disproportionately
low:

A developed punishment theory requires recognition that precise equivalency of pun-

ishment between equally undeserving criminals in the distribution of punishments

is in practice unattainable and in theory undesirable. We argue that all that can be

achieved is a rough equivalence of punishment that will allow room for the principled

distribution of punishments on utilitarian grounds, unfettered by the miserable aim of

making suffering equally painful.77

77 Morris and Tonry (1990), p. 31.
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The utilitarian aim to which Morris and Tonry refer is the principle of parsimony.
They apply it particularly to certain prison sentences:

Imprisonment is expensive and unnecessary for some convicted felons who present

no serious threat to the community and whose imprisonment is not necessary for

deterrent purposes, and yet whose crime and criminal record could properly attract a

prison sentence. Are we to allow an excessive regard for equality of suffering to preclude

rational allocation of scarce prison space and staff?78

Morris and Tonry make it clear that one result of their approach would be that
a white, middle-class offender is likely to receive a more lenient sentence than a
black offender living on state benefits, if there are community treatment facilities
in the first locality which are unavailable in the second.79 They characterize the
principle of equality before the law as a principle of equality of suffering, since it
refuses to allow more lenient sentences for certain offenders if the result would be to
discriminate on improper grounds against others. They oppose equality of suffering
because their utilitarian concern is the reduction of suffering in as many cases as
possible. They deny that this will infringe the principle of equality before the law in
the long run, because they argue that one result of their scheme will be to produce
more community sanctions for offenders of all races and social classes.80 If interme-
diate punishments were seen to work for white, middle-class offenders, they might
then be expanded so as to be available for all. Inequality of treatment in the short
run should be tolerated in order to bring greater equality in the longer term.

Considering their approach on its own terms, is it more likely that the overall
amount of suffering generated by their approach (discrimination in the short term,
in order to show that community sanctions perform acceptably) would be less than
the suffering generated by an approach which insisted on equality before the law, but
yet which involved efforts to introduce more community sanctions which the courts
would use? Much depends on the political system, on the attitudes of sentencers, on
government funding and so on. The difficulty in the United States, as Morris and
Tonry describe it, is to gain acceptance for community sanctions for offenders now
sent to prison. Many states have no fines, and relatively few other sanctions. The
position in this country is different: there is a wide range of available alternatives,
and the problem is to ensure that they are used in a more extensive and more
principled way. The problem here is as much one of discrimination as of a general
unwillingness to use fines, and to use community sentences for offenders now sent
to prison.81 It is hard to be confident that Morris and Tonry’s approach would reduce
overall suffering in England and Wales, whatever the probabilities elsewhere.

On theoretical grounds, however, their analysis cannot be accepted. To caricature
equality before the law as equality of suffering is surely a rather blinkered approach.

78 Morris and Tonry (1990), p. 90. 79 Morris and Tonry (1990), p. 33.
80 Morris and Tonry (1990), p. 33.
81 See the findings of Hood (1992), p. 141, on the disinclination of probation officers and courts to

contemplate community sentences for black offenders.
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Equality before the law is a fundamental value which cannot simply be cast aside:
it stands for propositions about respect for human dignity, and impartiality in the
administration of criminal justice. This is not to say that it should be regarded as
absolute and inviolable. But the principle should be recognized as fundamental in
most modern societies, not simply to be traded for gains in efficiency and so forth.
If there are situations in which it has to be weighed against other principles such
as parsimony, the two principles should be considered not only in their intrinsic
strength but also in their wider social effects. Discrimination in the criminal justice
system may alienate sections of the community and contribute to racial tensions or
class divisions, as well as undermining respect for the administration of criminal
justice. Moreover, Morris and Tonry’s approach is not the only possible one. They
seem to assume that the principle of parsimony entails the reduction of individual
sentences wherever possible; another interpretation is that it requires a general
lowering of punishment levels and expansion of community sanctions,82 and not
discriminatory distinctions among individual offenders. On the same reasoning,
there should be no special pleading for women offenders: ‘feminist criminologists
and legal theorists are not asking for special-case leniency, but . . . are challenging
the present assumption that the male penal norm is generalisable’.83 Reducing levels
of penalty for males would be a splendid application of the principle of parsimony.

Commitment to the principle of equality before the law may appear empty when
there is so much inequality evident in society. Social unfairness may be largely the
product of the social structure, and its roots are likely to be found in institutional
arrangements rather than in the actions of a few individuals.84 There is also the
argument that remedying social inequality in such fields as housing, employment
and education is likely to be a more potent means of crime reduction than specific
measures taken through the criminal justice system. It is trite to say that the criminal
justice system can have little effect on crime unless the social system is altered in
certain ways. It is also trite to say that the sentencing system, dealing with only a
small proportion of offences each year, can be expected to have far less influence
on patterns of lawbreaking than certain strategies of crime prevention, whether
situational or social. Equally, as we have seen, the sentencing system can only deal
with those offenders who are prosecuted to conviction.

In the absence of a fairly adjusted social system and criminal justice system,
notions of proportionality and desert in the allocation of punishment are placed
under strain. Desert theorists can respond to that strain by advocating a decremental
strategy so as to achieve greater parsimony, but, as Andrew von Hirsch has argued,

The sentencing of convicted persons cannot wait until underlying social ills are rem-

edied, nor can it be abandoned until they are addressed . . . Addressing fundamental

social ills (desirable and, indeed, essential as this is) cannot constitute a substitute for

trying to make sentencing policy more coherent and fair.85

82 See ch. 3.4 above. 83 Hudson (1998), p. 248. 84 Cook and Hudson (1993), pp. 9–10.
85 Von Hirsch (1993), p. 98; see also von Hirsch and Ashworth (2005), ch. 6.
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Thus both proportionality, as giving effect to the principle of equality before
the law, and parsimony must be regarded as goals. However, there must be greater
recognition of the skewed nature of the sample of offenders who appear before the
courts: too many statements by magistrates and judges contain the assumption that
the offenders who are prosecuted represent a fair cross-section of all offenders, and
that increases or decreases in offenders for sentence always represent real fluctua-
tions in patterns of offending. This recognition, no less than improved policies of
recruitment and training among criminal justice agencies, must form part of future
sentencing developments.

Finally, it is important to signal the dangers to the principle of equality before
the law that flow from the increasing emphasis on risk assessment. We have seen in
Chapter 6 how significant the idea of prediction is in sentencing law, and we shall
see in Chapter 12 how prominent a place is coming to be given to risk assessment in
the social response to offending by young people and by the mentally disordered.
The greater the focus on risk, the greater the focus on what might be termed
‘non-legal’ variables – that is not just previous convictions, but upbringing, family
size, income and housing.86 Reliance on these factors is highly likely to lead to
direct and indirect discrimination. The direct discrimination would be against the
poor and unemployed. The indirect discrimination would be against those who
fall disproportionately within the categories of high risk, such as certain ethnic
minorities and single mothers. The threat to equality before the law in the ‘risk
society’ is therefore a real one, and righteous pronouncements on ‘community
safety’ must be scrutinized closely from this point of view.

86 See further Farrington (2002).



CHAPTER 8

Multiple offenders

This chapter, like Chapter 6, deals with some of the problems posed by the sen-
tencing of persistent offenders. Its focus, however, is on offenders who come before
the courts in a different context. In Chapter 6 the main concern was with the
sentencing of recidivists – those who offend repeatedly, despite the fact that they
have experienced criminal sanctions. The main concern here is with offenders who
commit a number of offences before they are detected and convicted, so that the
court has to sentence them on one occasion for several offences. Not all the offend-
ers whom the courts have to sentence for several crimes could be described as
‘persistent offenders’, for in some cases the offender has been involved in a sin-
gle incident which gives rise to a number of charges and convictions. But many
‘multiple offenders’, whom the courts have to sentence for more than one offence,
are people who have been committing offences over a period of weeks, months or
even years before they appear in court, and they then face a number of charges.
The criminal record of such multiple offenders may vary: some of them will be
recidivists too, having experienced a number of criminal sanctions in the past,
whilst others will fall into that seemingly incongruous category of ‘persistent first
offenders’ – those who, when they are convicted for the first time, are convicted of
several offences which show that they are accustomed to lawbreaking, if not to the
criminal process.

The focus of this chapter, then, will be on multiple offenders, some of whom
are being sentenced for a number of offences arising from a single incident, but
most of whom will be being sentenced for offences committed at different times
during the period before their court appearance. Wherever proportionality between
the seriousness of the case and the severity of the sentence is a leading principle,
multiple offenders give rise to difficulties both theoretical and practical. It is one
thing to compare a residential burglary with a rape; it is quite another thing to draw
comparisons of gravity between two, four or six residential burglaries and a single
rape. Before tackling these problems, however, the various procedural methods of
dealing with multiple offenders must be briefly explained.
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8.1 Charging the multiple offender

What approach should the police and prosecutors take when it emerges that a
suspected offender may have committed more than one offence? A full answer to
this question would import a mass of technical detail; for present purposes, a sketch
of the four main avenues open to the prosecution should provide a sufficient basis
for the remainder of the discussion.

8.1.1 Charge all offences

The straightforward approach is to charge all the offences of which the prosecu-
tion have sufficient evidence. This has the disadvantage that the indictment could
be so long as to make it very difficult for the court to deal fairly and accurately
with the various charges against the defendant. If there is a plea of not guilty, the
task of a jury dealing with a lengthy indictment may be formidable and beyond
what is reasonable to expect of them. For this reason, it has long been accepted
that the prosecution may, and indeed ought to, bring no charge in respect of rela-
tively trivial incidents where the defendant already faces a number of more serious
charges.1 To some extent it remains in the prosecution’s interest to bring a num-
ber of charges against a defendant, since they may then agree not to proceed with
some of the charges in exchange for the defendant’s agreement to plead guilty to
the others. Where a defendant does plead guilty to some charges and it appears to
the prosecution that he is likely to receive a broadly appropriate sentence for those
offences, it will usually be right for the prosecution to drop any further charges to
which he pleads not guilty. This requires, and will usually receive, the trial judge’s
consent.2

8.1.2 Charge specimen offences

Where the prosecution have evidence of a course of offending over a considerable
period, usually but not necessarily against the same victim (e.g. sexual offences
against children, thefts from an employer), they may decide to charge only a few
incidents as ‘specimen counts’. The chosen ‘specimen counts’ should relate to the
most serious of the alleged offences, and the purpose is to avoid complicating a single
trial with too many charges and to avoid the need for several trials, while giving
the judge a sufficient basis for a proportionate sentence. This is obviously easier
for the prosecution, since it spares them the burden of adducing evidence in relation
to each one of a long series of offences. But if the defendant is unwilling to admit
to the offences not charged, can the court sentence as if they were proved, simply
because the prosecution described its charges as specimens (of a longer course of
offending)? In the leading decision of Canavan and Kidd (1998),3 Lord Bingham
CJ declared that

1 E.g. Lawton LJ in Ambrose (1973) 57 Cr App R 538.
2 Broad (1979) 68 Cr App R 281. 3 [1998] 1 Cr App R (S) 243.
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A defendant is not to be convicted of any offence with which he is charged unless

and until his guilt is proved. Such guilt may be proved by his own admission or (on

indictment) by the verdict of a jury. He may be sentenced only for an offence proved

against him (by admission or verdict) or which he has admitted and asked the court to

take into consideration when passing sentence. If, as we think, these are basic principles

underlying the administration of the criminal law, it is not easy to see how a defendant

can lawfully be punished for offences for which he has not been indicted and which he

has denied or declined to admit.

He added that ‘prosecuting authorities will wish, in the light of this decision . . .
to include more counts in some indictments’, and expressed the view that this would
not be unduly burdensome. Although the principle thus enunciated is an important
principle of fairness, it was not always followed at trials.4 However, Parliament has
now introduced a new procedure for cases in which the prosecution wish to prefer
specimen charges. Under s. 17 of the Domestic Violence, Crime and Victims Act
2004, the prosecution may apply to a Crown Court judge to have some of the counts
in an indictment tried by judge alone, while others are tried by jury. This means that
the prosecution may charge a considerable number of offences, and then satisfy the
judge that some of them may fairly be regarded as samples of the others. If the judge
decides that trial by jury of every count would be impracticable, that the counts to
be tried by jury are a sample, and that it is in the interests of justice to proceed in
this way, the judge may make an order for trial of the other counts by judge alone.
The jury trial then proceeds, and if the defendant is convicted ‘on a count which can
be regarded as a sample of other counts to be tried in those proceedings’, the judge
may then try the defendant on the other counts, giving a reasoned judgment (s. 19).
In most cases the defendant will probably change the plea to guilty of these other
offences, but the new procedure gives the prosecution an opportunity to circumvent
the problem of principle presented by Canavan and Kidd.

8.1.3 Prefer a general charge

Another approach, when there is evidence of a course of offending over a long
period, is to frame a general charge. If two or more people have been involved, a
charge of conspiracy may have procedural advantages for the prosecution and open
the way to higher sentences. Similar advantages may flow from a ‘general deficiency’
count in cases of repeated defalcation.

8.1.4 Offences taken into consideration

The prosecution may invite a defendant to ask the court to take other offences into
consideration when sentencing him for the crimes charged. The House of Lords has
laid down that a defendant should be informed explicitly of each offence and asked
to consent to the court taking each one into consideration when sentencing.5 The

4 One of the many decisions finding a breach was Pardue [2004] 1 Cr App R (S) 105.
5 DPP v. Anderson [1978] AC 964.
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offences thus taken into consideration do not rank as convictions, but the court is
likely to increase the sentence in order to take account of them, and the procedure
is a relatively informal and expeditious way of disposing of a long series of offences
which are not especially serious in nature.

8.2 Concurrent or consecutive?

At the outset, the limitations of any theoretical discussion of the sentencing of mul-
tiple offenders must be openly avowed. Because of the wide variety of combinations
of offences in particular cases, and the equally wide variations in the time-span of
the offending with which the court has to deal, it would unwise to adopt too dog-
matic an approach. Indeed, David Thomas, after identifying two general principles,
recognized the existence of decisions ‘which do not lend themselves to any general-
ization’.6 On the other hand, this wide variation in the circumstances in which courts
may be confronted with the problem of sentencing a multiple offender should not
be allowed to stifle the search for some general principles.

Just as the straightforward approach to prosecuting is to bring a charge in respect
of each offence of which there is prima facie evidence, so the straightforward
approach to sentencing is to impose a sentence for each offence of which there
is a conviction. The offender who is convicted of one crime receives one sentence;
the offender who is convicted of three crimes receives three sentences, each one
additional to the others. The logic of this approach, however, is far from perfect. It
begins to appear less straightforward when it is realized that, in certain instances,
the law may provide (and the prosecution charge) a number of offences where in
theory one would suffice, and in other instances the law may provide (and the pros-
ecution charge) one offence where it would be natural to think of two or three. For
example, the offence of aggravated burglary contrary to s. 10 of the Theft Act 1968
is apt to cover a case where a person commits burglary and has with him a firearm,
an offensive weapon or an explosive; therefore it is not necessary to charge such
a person on one count with burglary and on a separate count with the offence of
possessing a firearm, offensive weapon or explosive substance. The law provides a
single offence, aggravated burglary, and the sentencer will naturally take account of
both elements of the crime (the burglary and the possession offence) in his calcula-
tions. On the other hand, crimes such as manslaughter and robbery do not specify
the use of a weapon; whilst prosecutors will usually add a charge under the Firearms
Act 1968 if the accused was carrying a firearm, it would be unusual to add a charge
of possessing an offensive weapon to a charge of manslaughter or robbery (since
the maximum penalty for offensive weapons is four years’ imprisonment).

From the point of view of calculating the total sentence, it should be immaterial
whether a firearms charge is added in such a case or not. The sentencer has all
the facts, the maximum sentence for manslaughter or robbery is sufficiently high to

6 Thomas (1979), p. 55.
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allow full account to be taken of any such aggravating factor, and it is highly unlikely
that these features of the case would be overlooked. But there would be a choice
as to how the sentence is expressed. If only manslaughter or robbery were charged,
obviously there would be a single sentence. If there were an additional conviction
under the Firearms Act, in theory the sentencer has a choice: if the decision is that,
say, nine years is the appropriate total sentence, this total be expressed in terms of
two consecutive sentences (e.g. six years for robbery, three years for the firearm)
or in terms of two concurrent sentences (e.g. nine years for robbery, with three
years concurrent for the firearm). The straightforward approach cannot deal with
this kind of problem, since it overlooks the vagaries of prosecutorial discretion and
of the shape of English criminal law. In some fields of activity the law provides
several separate offences, in other fields a single encompassing crime. Merely to add
a sentence for each conviction ignores these quirks of history and convention.

This is not necessarily to suggest that prosecutors are abusing the criminal process
if, for example, they add a firearms charge to a principal charge of robbery or
manslaughter when it is perfectly clear that the maximum sentence for the principal
crime can accommodate any sentence the court might wish to pass. There are at least
four independent reasons for adding a charge relating to firearms (or explosives).
It ensures (i) that the user or carrier of firearms is clearly and separately labelled, in
court, in public and in his criminal record, as an offender willing to resort to such
means: if consistency can be attained among prosecutors and sentencers, then the
form of a criminal record will become a reliable indicator of whether or not the
offender is concerned with firearms, and this may assist in subsequent sentencing
(and parole) decisions; (ii) that the defendant has a distinct opportunity to challenge
this aspect of the prosecution case; and (iii) that if for some reason he is acquitted on
the principal charge, he may nevertheless be convicted on this ground; and (iv) in any
event the firearms offence might also relate to times and places other than those of
the principal offence. The second point might be met by more rigorous fact-finding
procedures before sentence, and the fourth by regarding this as a ‘fringe’ activity
which does not justify cluttering the indictment where there are much more serious
charges. But the first point may be considered important: the special heinousness
of firearms offences should be marked, even if the principal charge is very serious
in itself. If this is accepted, then the offender will be convicted of two crimes as a
result of a single incident. This bare fact – whether he is convicted of two separate
crimes, or the whole incident is brought under the umbrella of one crime – should
have no influence on the total sentence, despite the procedural questions about the
most appropriate approach.

8.2.1 The idea of concurrence7

Where a court has to pass sentence for two or more offences, the sentences might
in theory be made concurrent or consecutive. Taking the question at the level of

7 For a learned analysis of this notion in continental law, see Jareborg (1998).
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principle, what does the notion of concurrence imply? Its most obvious reference is
temporal: offences committed concurrently ought to receive concurrent sentences.
Of course, concurrence in time is not a precise concept: if one offence follows
immediately upon another, or even rapidly upon another, one might be tempted to
refer to them as occurring at the same time and to treat them as parts of the same
incident. On the other hand, the longer an incident continues, the more serious it
usually is; therefore, irrespective of the procedural issue of whether a continuing
series of offences is thought to call for concurrent or consecutive sentences, it is
surely right that such a series of offences should be regarded ceteris paribus as a more
serious manifestation of criminality than a single such offence and as justifying a
greater total sentence.

Even where there is exact temporal concurrence, however, there might be other
reasons for arguing that concurrent sentences would be inappropriate. Consider
a case of burglary in which the offender enters the house, begins to steal items
and to pack them into a bag, is surprised by the occupier and strikes the occupier
in order to make good his escape. It would generally be said that the offence of
violence was committed at the same time as the burglary (although in strict legal
terms the offence of burglary might have been complete at the time he entered the
house);8 in principle an offence of burglary accompanied by violence ought to be
regarded as more serious than burglary without violence; the crime of burglary
is not sufficiently broad to encompass all cases of violence;9 therefore, it could
be both logically and morally appropriate to pass consecutive and not concurrent
sentences. Although the offences were concurrent in point of time, they violated
different kinds of legal prohibition (i.e. offences against property, offences against
the person). The offender ought to be labelled both as a property offender and as a
violent offender, and his criminality should be viewed more seriously than if he had
committed the property offence alone. However, there are still conceptual problems
(do violent offences and sexual offences violate the same or different interest?),10

and these should be noted as an early indication of the problems to be encountered
throughout this chapter.

8.2.2 The general principle

English courts broadly follow the approach outlined above, so that where two or
more offences are separately charged and they form part of a ‘single transaction’, the
court should generally impose concurrent sentences. It is very difficult to construct
a workable definition of a ‘single transaction’, especially since it seems to be little
more than a pragmatic device for limiting overall sentences rather than a reflec-
tion of a sharp category distinction. However, there are some clear cases, of which

8 This would be true if the burglary were charged under s. 9(1)(a) rather than s. 9(1)(b) of the Theft
Act 1968.

9 Burglary contrary to s. 9(1)(b) includes the infliction of grievous bodily harm, but no lesser form
of violence. Aggravated burglary (s. 10) involves the carrying, not the use, of a weapon.

10 Wells (1992), ch. 2.
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King (2000)11 is an example. The offender pleaded guilty to dangerous driv-
ing and to driving while unfit through drugs, having crashed his lorry into a
parked car when under the influence of diazepam. The Court of Appeal held
that, as the dangerous driving arose out of the taking of drugs, ‘it was not cor-
rect to impose consecutive sentences’. The sentences were made concurrent. On
the other hand, the court has recognized that concurrence in time is insuffi-
cient to justify concurrent sentences where the offences are of different types,
upholding consecutive sentences where (for example) a person who has driven
with an excess alcohol level then attempts to bribe a police officer to refrain from
administering the breath test.12 The same approach has been taken in cases of
burglary accompanied by violence.13 Interpreted in terms of proximity in time
and proximity in type of offence, then, the ‘single transaction’ principle em-
bodies the general approach.14 On the same general principle, offences commit-
ted on separate occasions against different victims should result in consecutive
sentences.15

8.2.3 Four possible exceptions

At least four possible exceptions to the general principle appear to be established.
The first is where an offender is convicted of both an offence against the person
and a firearms offence. It has been thought right that the carrying of a firearm
be marked not only by the separate conviction but also by a separate sentence. A
long-standing authority is Faulkner (1972):16 the offender was seen on the roof of
a warehouse and chased by the police, and was subsequently convicted of various
offences including conspiracy to steal, assault and offences contrary to the Firearms
Act. He was sentenced to three years’ imprisonment for the firearms and three years
consecutive for the other offences. On appeal it was argued that the offences formed
part of a single transaction and ought to attract concurrent sentences. The Court,
dismissing the appeal, held that if an offender carried a firearm with intent when
pursuing a criminal enterprise, a consecutive sentence should be imposed in order
to discourage such conduct. This is deterrent reasoning, but a similar result can be
reached by referring to the need to mark the special seriousness of firearms offences.
In French (1982)17 the Court of Appeal endorsed this as the correct approach.
Although it recognized that it is simpler to charge only the principal offence, be
it robbery or conspiracy to steal, for example, and then to reflect the carrying of
a firearm in the sentence for that, it stated that prosecutors ought to charge the
firearms offence separately. This gives the defendant the opportunity to dispute an
issue on which he will subsequently be sentenced. The judge should then impose a

11 [2000] 1 Cr App R (S) 105. 12 See Thomas (1979), p. 55. 13 Thomas (1979), p. 55.
14 In the Australian state of Victoria, s. 16 of the Sentencing Act 1991 lays down a general presumption

that sentences should be concurrent, which is said to embody the common law: see Fox and Freiberg
(1999), pp. 706–29.

15 See e.g. Attorney General’s Reference No. 89 of 1998 [2000] 1 Cr App R (S) 49.
16 (1972) 56 Cr App R 594. 17 (1982) 4 Cr App R (S) 57.
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consecutive sentence, but should ensure that the ‘totality of sentences is correct in
all the circumstances of the case’, so that the offender ‘is not sentenced twice over
for carrying a gun’.18 The same principle of consecutive sentencing has been stated
for cases where there is also a conviction for carrying an offensive weapon or bladed
instrument,19 but it is not clear how commonly it is applied.

The second exception concerns assaults on the police or upon others attempting
to arrest the offender, and may not be a true exception. This is because, where a
police officer is assaulted whilst trying to effect the arrest of someone who is in the
course of committing another offence, the other offence may well be of a different
type and committed against a different victim, each of which would take the case
outside the concurrent principle in any event. None the less, where a case involves
an unwarranted attack on lawful authority this supplies an independent reason for
imposing consecutive sentences. As the Court of Appeal remarked in Kastercum
(1972),20 consecutive sentences are generally preferable to emphasize the gravity of
assaulting the police as a means of escape.

The third exception may also not be regarded as a true exception, for the same
reasons. It is that, where an offender attempts to pervert the course of justice in
respect of an offence already committed, the sentence for attempting to pervert
the course of justice ought to be consecutive. This was held in Attorney General’s
Reference (No. 1 of 1990).21 Again, it can be argued that there is a clear temporal
difference between the original offence and the subsequent attempt to pervert the
course of justice – in this case, while the defendant was awaiting trial – and so
concurrent sentences would hardly be appropriate.

The fourth exception is along similar lines. Section 143(3) of the Criminal
Justice Act 2003 provides that the fact that an offence was committed while on
bail on another charge should be treated as an aggravating factor. There is a long-
standing principle that this should also result in a consecutive sentence. However,
it seems wrong that both principles should apply together and cumulatively: either
one principle or the other should apply, but surely both should not result in enhance-
ments of the total sentence.

8.2.4 The scope of the general principle

It has been emphasized that neither the general principle nor the four possible excep-
tions operate precisely, but the brief discussion shows that the choice of approach
may have significant consequences for the offender and raise questions of policy.

18 To the same effect, Kent [2004] 2 Cr App R (S) 367: judge correct to pass consecutive sentence
for firearms offence when sentencing for manslaughter, but total sentence reduced from 15 to
12 years.

19 Attorney General’s Reference No. 46 of 1997 [1998] 2 Cr App R (S) 338, and see the guideline
decision in Celaire and Poulton [2003] 1 Cr App R (S) 610.

20 (1972) 56 Cr App R 298, followed in Wellington (1988) 10 Cr App R (S) 384.
21 (1990) 12 Cr App R (S).
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Although it has been suggested that repetition of the same offence against one
victim may be treated as a single transaction,22 perhaps because it could be said
that, in general, the repetition of an offence against an ‘established’ victim evinces
less wickedness than the selection of a new victim, this is not always true and on
some facts the repeated victimization of one individual may show no less wicked-
ness.23 Thus, if all other factors are held constant – a given number of offences
committed over a given period; the nature and circumstances of violence, or the
amounts involved in theft or fraud, or the degree of sexual violation – it is hard to
see why the mere fact that the offences were committed against the same victim or,
as the case may be, against different victims should make a substantial difference to
the seriousness of the case. It is equally hard to see why the probably slight difference
in overall gravity should be reflected in a decision to impose concurrent rather than
consecutive sentences.

8.3 Effect of the statutory principle

The practical importance of principles for sentencing multiple offenders emerged
clearly from Moxon’s Crown Court survey. Some 62 per cent of all cases involved
more than one offence, and 20 per cent involved other offences taken into consider-
ation. Moreover, the number of offences for which the offender was convicted was
correlated strongly to the probability of a custodial sentence: 36 per cent of those
convicted on one count only received an immediate custodial sentence, rising to
48 per cent on two counts, 60 per cent on three counts and 68 per cent on four or
more counts.24

Between 1988 and 1993 there was a succession of legislative changes relevant to
sentencing for multiple offences,25 but the law has now been settled for a decade
and is incorporated into the key provisions of the Criminal Justice Act 2003. It
was noted above that three key provisions in the 2003 Act apply the proportion-
ality principle: s. 148(1) states that a community sentence should not be imposed
unless the offence is serious enough to warrant such a sentence, s. 152(2) states
that a custodial sentence should not be imposed unless the offence is too serious
for a community sentence or a fine, and s. 153(2) states that a custodial sentence
should be ‘for the shortest term . . . commensurate with the seriousness of the
offence’. On all three occasions, the legislation does not merely refer to the serious-
ness of the offence but adds ‘or the combination of the offence and one or more
other offences associated with it’. This means that, when considering one of the
seriousness thresholds, the court may aggregate the offences for which it is passing
sentence.

22 Thomas (1979), p. 54.
23 E.g. three successive burglaries of one elderly woman by the offender in Rogers [1998] 1 Cr App R

(S) 402.
24 Moxon (1988), p. 9. 25 See the 3rd edn of this work at pp. 224–5.
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It will be seen that, in this context, the key phrase is ‘other offences associated
with it’. Section 161 of the PCCS Act 2000 states that an offence is associated with
another if:

(a) the offender is convicted of it in proceedings in which he is convicted of the other

offence, or (although convicted of it in earlier proceedings) is sentenced for it at the

same time as he is sentenced for that offence; or

(b) the offender admits the commission of it in proceedings in which he is sentenced for

the other offence and requests the court to take it into consideration in sentencing

him for that offence.

Paragraph (b) is a straightforward reference to offences taken into consideration,
discussed in part 8.1.4 above. It is important to note that it does not extend to cases
where the convictions are on specimen counts and the court wishes to impose a
sentence or compensation order in respect of other offences in the alleged course
of conduct. The wording of paragraph (a) also calls for careful interpretation. In
wCrawford (1993)26 the Court of Appeal held that when a person is sentenced for
an offence committed within the operational period of a suspended sentence, the
original offence for which the suspended sentence was imposed cannot be treated as
an ‘associated offence’. The offender is not convicted of it in the present proceedings,
and neither does the court sentence him for it in the present proceedings – it merely
activates a sentence already imposed. The position differs, however, where a court
deals with an offender for breach of a conditional discharge and uses its power
to impose a new sentence for the offence for which the conditional discharge was
originally imposed. This does amount to sentencing the offender for that offence,
and so it becomes an ‘associated offence’ within paragraph (a). This applies equally
in cases where a new sentence is passed following the revocation of a community
sentence.27

8.4 Consecutive sentences and the totality principle

Where it is appropriate to impose consecutive sentences rather than concurrent
sentences, for one of the reasons suggested in part 8.2 above, the basic approach
is for the court to calculate separate sentences for each of the offences and then to
add them together. This could, however, lead to a high overall sentence – placing
thefts alongside rape, or burglaries alongside robbery, in terms of length of custody.
The courts have therefore evolved a principle which Thomas has called ‘the totality
principle’, which requires a court to consider the overall sentence in relation to
the totality of the offending and in relation to sentence levels for other crimes.
Section 166 of the 2003 Act preserves the principle by stating that nothing in the
Act should prevent a court, ‘in the case of an offender who is convicted of one or
more other offences, from mitigating his sentence by applying any rule of law as to

26 (1993) 14 Cr App R (S) 782. 27 See further ch. 10.6.6 below.
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the totality of sentences’. Whether the principle has matured into a rule of law is a
nice question, but the import of the provision is clear. What is the substance of the
totality principle at common law?

8.4.1 Totality and proportionality

Early authority may be found in an unreported judgment in 1972:

When cases of multiplicity of offences come before the court, the court must not content

itself by doing the arithmetic and passing the sentence which the arithmetic produces. It

must look at the totality of the criminal behaviour and ask itself what is the appropriate

sentence for all the offences.28

The application of such a principle would clearly produce what is in effect a
discount for bulk offending. If the sentencer is expected to impose a sentence which
is lower than the total which has been reached by a correct assessment of the gravity
of each individual offence, then it follows that the offender will receive a lower
total sentence than he would have received if he had been before the court on a
number of separate occasions for the same number of offences. This is strikingly
demonstrated in cases where an offender asks the court to take numerous other
offences into consideration, although in those cases some might justify the discount
as an incentive for the offender to own up and thereby to enable the crimes to be
‘cleared up’. In most cases where a multiple offender is sentenced, however, the
offender is being given a discount because his total sentence appears excessive, and
that is because he managed to commit so many offences before being caught.

Implicit in the principle is a rather different sense of proportionality than that
commonly used. The point is not whether one type of offence is ceteris paribus more
heinous than another; it is a question of how a series of offences, sometimes all of
the same kind and sometimes of different kinds, can be brought into a conceptual
scheme which relates principally to single offences. The problem is illustrated by
the Court of Appeal’s remarks in Holderness, a case described by Thomas in the
following terms:

The appellant received sentences totalling four years’ imprisonment for a variety of

charges, primarily motoring offences. The court stated that the sentencer had failed to

‘take the step . . . of standing back and looking at the overall effect of the sentences’, and

that if he had done so, ‘he would have at once appreciated that he was imposing the

kind of sentence which is imposed for really serious crime’. The sentence was reduced

to twenty-seven months.29

The total sentence of four years passed by the trial judge was not impugned
as an aggregate of the sentences appropriate for each individual crime. What the
sentencer had failed to do was to consider that total sentence in relation to other
crimes which would attract such long terms of imprisonment – perhaps a single

28 Barton (1972), cited by Thomas (1979), pp. 56–7. 29 Thomas (1979), p. 58.
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serious wounding or a rape. It was argued in Chapter 4 that some progress can be
made towards criteria of proportionality between different types of offence. We can
give reasons why a single middle-range rape is ceteris paribus more serious than a
single middle-range burglary or a single offence of driving while disqualified. But
what reasons can be given for saying that a middle-range rape is not more serious
than four burglaries or nine cases of taking cars? Assuming there is agreement on
what constitutes a middle-range burglary,30 it still seems implausible merely to ‘do
the arithmetic’ and to rest content with that. ‘Doing the arithmetic’ might mean
that a rape is given five years, that four burglaries at 12 months each amount to
four years, and that nine offences of theft from shops at four months each amount
to three years. There is a feeling that any calculation which results in such a close
approximation of sentences between a rape (five years) and a moderate number
of burglaries or of thefts from shops goes against common sense. This feeling may
lead to assertions such as ‘no number of offences of taking cars can be regarded as
morally so heinous as a middle-range rape’ or ‘no number of non-violent middle-
range burglaries can be regarded as the moral equivalent of a single unprovoked
serious wounding’. Yet assertions of this kind, even if acceptable, merely lay down
outer limits rather than providing the hapless sentencer with guidance on the proper
approach to such comparisons.

If we turn aside from the moral issue and inquire into popular judgments of the
seriousness of a multiplicity of offences, the position is no clearer. Since Sellin and
Wolfgang constructed their index of ‘offence-seriousness’ nearly thirty years ago,
there have been many criticisms of their methods and assumptions, and the issue
of multiple offences provides a stern testing-ground.31 An experiment by Ken Pease
and collaborators32 suggested not merely that the popular conception of the relative
severity of two rapes is not simply double that of one rape, but that two rapes might
be regarded as more than twice as serious as one. This might differ according to the
lapse of time between the two crimes, and whether they were committed against
the same victim or separate victims. It clearly suggests that popular judgments of
these matters are not straightforward.

How should a court approach the calculation when large numbers of offences
have been proved or admitted? If the leading principle is to retain some overall
proportionality with the seriousness of the type of offence involved, it follows that
each extra offence must have a diminishing incremental effect on the overall sen-
tence. Thus, the results of German research on the subject by Hans-Jorg Albrecht
are presented by Nils Jareborg as follows:

The average ‘cost’ for one burglary was 7.9 months, for three burglaries 15.6 months

(97 per cent added for two more crimes), for five burglaries 22.9 months (47 per cent),

for seven burglaries 24.6 months (7 per cent), and for 9 burglaries 26 months (6 per cent

30 In the guideline decision of McInerney and Keating [2003] 2 Cr App R (S) 240, above ch. 4.4.10,
the Court (following SAP) described a ‘standard burglary’ and used this as a marker.

31 Sellin and Wolfgang (1978), Introduction, discussed in ch. 4.2 above. 32 Pease et al. (1974).
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added for two more crimes). A rough norm resulting from the data indicates that the

total sentence is found halfway between the punishment for the most serious crime

and the sum of punishments for all the crimes. It was also apparent that the upper limit

of the scale of penalties used in practice (not the statutory maximum) had a steering

effect. This is strikingly similar to English Court of Appeal practice.33

No such study has been done in this country, and English courts are unlikely to set
out the detailed calculations. But the German approach seems to fit with a rational
reconstruction of cases such as Bosanquet (1991),34 where the offender pleaded
guilty to eight residential burglaries and three attempted burglaries, with another
59 residential burglaries taken into consideration. The Court of Appeal upheld the
total sentence of four years without going into the details of the calculation. It is
evident that the overriding principle was to keep the total sentence approximately
within the appropriate range for burglary, and out of the ranges reserved for more
serious types of offence, although incidentally this must mean that many of his
burglaries had a negligible effect on the overall sentence.35

8.4.2 The totality principle in operation

In his discussion of the totality principle, Thomas identified two sub-principles
which the Court of Appeal appears to use as a guide in this difficult area. The first
is that

the aggregate sentence should not be longer than the upper limit of the normal bracket

of sentences for the category of cases in which the most serious offence committed

by the offender would be placed. This formulation would allow an aggregate sentence

longer than the sentence which would be passed for the most serious offence if it stood

alone, but would ensure that the sentence bore some recognizable relationship to the

gravity of that offence.36

There have been exceptional cases in which even consecutive maximum sentences
have been upheld, most notoriously Blake,37 but the above proposition is advanced
as the general principle. It was accepted as such by the Advisory Council on the Penal
System in 1978, and they went on to propose three ‘ground rules’ for sentencing
multiple offenders. The first was that

Sentences passed on the same occasion for a number of offences should not in total

exceed the maximum that could have been imposed for the most serious of the offences,

unless the criterion for exceeding the maximum is satisfied.38

33 Jareborg (1998), p. 135. 34 (1991) 12 Cr App R (S) 646.
35 Higher sentences have been given, even for individual burglaries, and the overall sentence in this

case would probably be longer today: see ch. 4.4.10 above.
36 Thomas (1979), p. 9.
37 [1962] 2 QB 377 (three consecutive maxima of 14 years upheld for espionage).
38 ACPS (1978), para. 219.



252 Multiple offenders

Such an approach is undoubtedly simpler for sentencers, and it conforms to the
principle of restraint in the use of custody. It is broadly similar to the approach of
many continental European countries, in which courts are expected to calculate a
total sentence by reference to the most serious of the offences. Thus, in German law,

the total sentence is constructed by enhancing the severest punishment, and if different

types of punishment are involved by enhancing the severest type of punishment. The

construction is based on a comprehensive judgment of the offender’s person and the

individual offences.39

Whereas English courts sometimes agonize over whether to impose concurrent or
consecutive sentences, the continental approach is to focus on the overall sentence –
although with keen attention to doctrinal issues of concurrence when deciding what
that total sentence should be.

The second sub-principle identified by Thomas was that the total sentence should
not be such as to impose a crushing burden on an offender whose prospects are not
hopeless – in effect, a last throwback to rehabilitation. According to Thomas, this
sub-principle operated so as to allow the sentencer to give some effect to mitigating
factors in reducing the total sentence, even though they have already been taken into
account once. The origins of the sub-principle lie in rehabilitative notions, perhaps
supported by the principle of restraint in the use of custody. It has been discussed
little in recent appellate decisions, but in Austin Lovegrove’s recent study it seemed
to be concern for the crushing effect of the sentence on the offender rather than
concern about the proportionality principle that led judges to consider the totality
of the sentence.40

8.4.3 Totality and non-custodial sentencing

Although most of the authorities on the totality principle concern custodial sen-
tencing, that is largely because most of the Court of Appeal’s judgments in general
deal with custody. Courts ought surely to have regard to the same principle when
dealing with a multiplicity of less serious offences which result in either community
orders or fines. The totality principle is preserved by the 2003 Act for all forms of
sentence. Authority for its application to fines may be found in Chelmsford Crown
Court, ex p. Birchall (1989).41 Between 12 July and 19 July one year, the offender
was driving his lorry between a quarry and some roadworks fulfilling a contract.
Investigators found that on ten of these journeys the lorry had been overweight.
Sentencing him for ten offences, a magistrates’ court simply added together the
fines for each of the offences, producing a total fine of £7,600. The Crown Court
dismissed his appeal against sentence. The Court of Appeal held that the sentence
was ‘truly astonishing’, in that the lower courts had simply ‘applied a rigid formula
to each offence’ and had then added up the resulting fines to produce a total. The

39 Jareborg (1998), p. 133, summarizing s. 52 of the German Penal Code.
40 Lovegrove (2004). 41 (1989) 11 Cr App R (S) 510.
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main point in the decision to reduce the fine to £1,300 was that proper account had
not been taken of the offender’s means, but the Court of Appeal also deprecated the
failure to have regard to the totality principle.

8.4.4 Totality as a limiting principle?

The discussion thus far has followed the conventional approach, presenting the
totality principle as a limiting or restraining principle bolstered by a conception of
overall proportionality. However, there is some evidence that, in practice, judges do
not always proceed by first calculating the appropriate sentence for each offence,
then adding them together, and then reducing the total so as to arrive at a fair total.
Thus, Marianne Wells, in her detailed study of sentencing for multiple offences in
Western Australia, argues that many cases show a ‘top-down’ approach which starts
with the totality principle rather than ending with it.

The totality principle becomes the primary determinant of whether the total sentence is

appropriate; considerations of whether the individual sentences are correctly calculated

and rightly made cumulative [i.e. consecutive] are subsumed in the general question

of whether the total sentence is appropriate.42

This leads her to suggest that on some occasions the principle drives the sentence
rather than limiting it. Austin Lovegrove, in his detailed study, also concluded that
the totality principle is determining as well as limiting in its effects.43

English sentencing practice seems to be variable in this respect. In Clugston
(1992),44 where the offender had obtained over £5,000 by some hundred decep-
tions yielding £50 each, the Court approved an aggregate sentence of three years’
imprisonment without any mention of the appropriate sentence for each offence
taken separately. On the other hand, in Attorney General’s Reference (No. 31 of
1993)45 the offender had been given seven separate sentences for various offences of
attempted robbery, possession of firearms and possession of an offensive weapon,
committed on three separate occasions. The total sentence of four years was found
to be unduly lenient and the Court of Appeal, bearing in mind the double jeopardy
factor, increased the sentence to seven years. In doing so, the Court stated that it
had regard ‘for the overall totality of the sentence’, and the machinery it chose was
to make the sentence on the first indictment concurrent – although, on a strict
approach, it should have been consecutive. This approach appears to be quite com-
mon: the overall sentence is what is important, and the consecutive/concurrent
issue is sometimes regarded as a matter of detail, or even irrelevance.46 Thus, in
some cases the principle does appear to have a limiting effect, whereas there are
others, perhaps many, in which it is the starting point rather than a final constraint.

42 Wells (1992), p. 43.
43 Lovegrove (1997). See also Lovegrove (2004) for detailed analysis of the reasoning of judges in

Victoria when sentencing multiple offenders.
44 (1992) 13 Cr App R (S) 165. 45 (1995) 16 Cr App R (S) 90.
46 For another example, see Ebanks [1998] 2 Cr App R (S) 339.
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8.5 Multiple offenders and proportionality

The theoretical difficulties encountered in this chapter derive from the fact that both
proportionality theory and much popular thinking are tied to relativities between
single offences. All the detailed discussion of proportionality in Chapter 4 was
concerned with individual offences. How can multiple offending be integrated into
such a scheme?

The answer suggested here is that a kind of overall proportionality should be
preserved. This means that, no matter how many offences of a particular kind an
offender is found to have committed, the sentence should remain in the range
appropriate to that type of offence. This is to some extent a pragmatic solution.
It is, of course, extremely vague in its import – almost inevitably so, in view of
the theoretical problems of comparing one offence with several others in a single
scale of seriousness. It comes close to another pragmatic approach – that the court
should normally keep within the range of sentences appropriate for the most serious
offence of the group for which sentence is being passed. This was recommended in
1978 by the Advisory Council on the Penal System47 and is similar to the approach
taken in several other European countries. The choice appears to lie between two
possible applications of the proportionality doctrine. As Wells argues,

it is one thing to say that, even though all the sentences are appropriate and propor-

tionate to the individual offences and rightly made cumulative, the total is excessive by

reference to a more serious offence; it is quite another to say that, in the same circum-

stances, the total is excessive in relation to the total conduct involved. If the sentence is

reduced because it exceeds the normal range of sentences for a more serious offence,

it does not necessarily follow that the reduced sentence is proportionate to the total

conduct.48

The present English approach adopts the former, more restrictive approach. Tony
Bottoms, in a careful examination of the issues, argues that the totality principle
can be justified as a rational exercise of mercy.49 Another approach would be to
conclude that, since there are arguments on both sides, it is fitting that the principle
of restraint in the use of custody should decide between them.

47 See n. 38 above and accompanying text. 48 Wells (1992), p. 38.
49 Bottoms (1998), pp. 63–70.



CHAPTER 9

Custodial sentencing

The aim of this chapter is to examine the law and practice relating to custodial
sentences. Imprisonment involves deprivation of liberty and is the most onerous
and intrusive sentence available in this and other European countries. Deprivation
of liberty and incarceration in a punitive institution require special justification. To
begin that process, it is necessary to understand the practical meaning of custodial
sentences. This depends on the various provisions for calculating the proportion
of the nominal sentence that the offender will spend in custody, on the conditions
in which prisoners are held, and on the terms on which they are later released. The
chapter begins with an outline of the state of English prisons. It then considers
principles and policies for the use of custodial sentences, assessing the extent to
which the principle of restraint, the policy of bifurcation or a blurred approach best
characterizes English sentencing. There is then an analysis of the statutory threshold
for imposing custody, and also the prevailing approach to long custodial sentences,
noting significant changes introduced by the 2003 Act. The chapter concludes with
a brief discussion of various groups of prisoners who raise particular issues of
principle.

The use of incarceration and deprivation of liberty as a punishment raises fun-
damental questions of social and penal policy, as well as engaging several individual
rights declared by the European Convention on Human Rights. In the context of
criminal justice policy, we should note that the size of the prison population is
determined, to a considerable extent, by sentencing law and practice; and that
both the law and sentencing practice seem to be more strongly influenced by
penal policy, political strategy and media pressure than by variations in crime
rates.

9.1 The state of the prisons

What have been the conditions in English prisons in recent years, and what are
they likely to be in the foreseeable future? The brief survey here looks at trends
in the prison population, at the prison estate and at recent problems in the
prisons.
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9.1.1 The prison population

There have been significant changes in the prison population during the last two
decades. In 1980 it stood at a little over 42,000; by 1988 it had reached almost 50,000,
but it then fell again, to a low of 40,606 in December 1992; from 1993 it rose steeply,
reaching 66,000 at the end of 1999, thereafter continuing to rise more slowly to
some 75,000 in April 2004 and again in April 2005. It must be borne in mind that
prisons do not only hold sentenced offenders, and that the figures for the prison
population include prisoners held on remand. However, the steep rise in the prison
population since 1993 is almost entirely attributable to an increase in the numbers
of sentenced prisoners held. In round figures, some 11,000 of the average number
of 43,000 prisoners held in 1993 were on remand, whereas in 2002 the figure was
12,790 out of almost 70,000. Thus, an increasingly high proportion of the prison
population – some five-sixths – consists of sentenced offenders, sent to prison by
the courts.

9.1.2 The prison estate

When an offender is sentenced to custody in England and Wales, there are two
administrative but critical decisions to be taken by the Prison Service. The first
decision is to place the offender in one of the security classifications, from A (high
risk) to D (suitable for open conditions). The security classification of each pris-
oner is a ‘continuing responsibility’ of the Prison Service,1 and so it should be
reconsidered from time to time. It is important not only because it determines the
restrictiveness of the regime to which the prisoner will be subject, but also because
it governs the second decision – the allocation of the prisoner to a particular estab-
lishment. There is a list of factors that should be taken into account in this allocation
decision,2 but there is inevitably a significant amount of discretion, often exercised
purely on grounds of administrative convenience (i.e. available space).

According to their security classification, female offenders are sent to open or
closed women’s prisons or, if under 21, to a young offender institution. Male young
offenders go to young offender institutions, whereas adult male prisoners may be
sent to open or closed prisons, according to their security classification. Prisoners
sentenced to 18 months or less may serve the whole sentence in a local prison, if they
are not considered suitable for open conditions. Prisoners serving longer sentences
are likely to be sent to a ‘training prison’. Regimes differ considerably between local
and training prisons, with fewer activities and more time locked in cells at the former.
This is partly because local prisons usually hold remand prisoners, whose stay in
prison may be relatively short and may involve frequent trips to and from court, and
partly because local prisons tend to be overcrowded, with a consequent difficulty of

1 R. v. Home Secretary, ex p. Duggan [1994] 3 All ER 271.
2 Livingstone, Owen and Macdonald (2003), p. 147; see their ch. 4 generally on classification and

allocation of prisoners.
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providing adequate supervision, work etc. for all inmates. These observations are
taken further in part 9.1.3 below.

Since the early 1990s there has been a substantial expansion in the prison estate. By
building new prisons, extending existing institutions and contracting with private
operators, governments have increased the ‘certified normal accommodation’ of
prison service establishments from over 40,000 to over 60,000. But the rise in the
number of prisoners has continued to outstrip the supply of places, and therefore
the building programme has not solved some of the endemic problems of English
prisons.

9.1.3 The problems of the prison system3

If sentences of imprisonment are to be justified, the justifications must extend not
simply to depriving an offender of liberty but also to incarcerating the offender
in the particular conditions that obtain in the relevant prison system. If England
and Wales had a prison system that complied fully with all international standards
and with the targets set for the Prison Service itself, custodial sentences would still
require strong justification, as indeed the legal framework indicates. But when,
as will be demonstrated, those receiving custodial sentences find themselves in the
hands of a prison system that consistently falls short of both international standards
and its own targets, the burden of justifying a custodial sentence is a heavy one, and
the length of any sentence calls for close scrutiny.

Under prevailing public service arrangements, several ‘Key Performance Indica-
tors’ are set for the Prison Service each year. It is always open to argument whether
the targets are the most relevant ones, and whether each one is fair. In 2003–04 the
Prison Service reported that it met its targets on reducing the number of escapes,
ensuring that over 8,000 prisoners completed offending behaviour programmes,
reducing the number of days lost to staff sickness, increasing the proportion of
minority ethnic staff, increasing the number of prisoners achieving basic skills
awards, ensuring that more prisoners have resettlement arrangements, and ensur-
ing the timely arrival of prisoner escorts.4 However, it also reported that it failed to
meet its targets on the rate of positive drug tests, increasing the average number of
hours that prisoners spend in purposeful activity, reducing overcrowding, reducing
suicides, increasing the numbers completing sex offender treatment programmes,
and reducing the number of serious assaults on staff. Recent reports of Her Majesty’s
Chief Inspector of Prisons present a similar picture of improved performance in
some respects and persisting problems in other areas.

Many of the endemic problems stem from the single fact of overcrowding. As the
Chief Inspector put it in her 2003–04 report, ‘the levelling off of the prison popula-
tion is, in reality, the difference between a manageable crisis and an unmanageable
one’.5 Some establishments have been operating at well over their certified normal

3 For fuller discussion, see Cavadino and Dignan (2002), chs. 6, 7 and 8, and Morgan (2002).
4 Prison Service (2004), pp. 10–11. 5 HMCI Prisons (2004), p. 7.
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accommodation for several years, with a consequent strain on officers, prisoners
and the regime itself. Even the figure of ‘certified normal accommodation’ for prison
establishments as a whole cannot be relied upon, since at any one time there may be
empty accommodation in some regions or in some types of establishment (e.g. open
prisons) while other establishments are over-full. In 2003–04 the Chief Inspector
found Leeds prison holding 1250 prisoners, some 60 per cent above its certified
normal accommodation, and one wing in Cardiff prison had a certified normal
accommodation of 96 but was holding 184 prisoners.6 Thus the overcrowding of
cells constructed for one person remains a feature of local prisons up and down
the country, with the result that many of their inmates – some on short sentences,
many on remand – have to submit to unsatisfactory conditions.

In the worst of our overcrowded local prisons, prisoners may spend 23 hours a day

in a shared cell with an unscreened toilet. The best locals are working hard to sustain

standards of humanity and respect; but even they are failing to deliver the activity

and resettlement opportunities that prisoners need if society is to be protected from

reoffending.7

The European Committee for the Prevention of Torture, Inhuman and Degrading
Treatment (CPT) visited four prisons in England and Wales in 2001: it observed
that ‘much remains to be done to achieve the objective of holding all prisoners in “a
safe, decent and healthy environment”’,8 and specifically criticized the conditions
under which some inmates were held two to a cell measuring 8.5 metres square or
less, sometimes without properly partitioned lavatories.9

The reasons for the persistent overcrowding seem to involve a complex mixture
of geographical demands, an excess of accommodation in open institutions, the
need to close wings of some prisons in order to refurbish them, and, of course,
the fact that the prison building programme has not kept pace with the number of
people sent into custody. The effects of overcrowding are felt in a variety of ways,
and the implications are well documented. Thus in his examination of the causes
of the disturbance at Strangeways Prison, Manchester, in 1990, Lord Woolf found
that

A large proportion of the inmates were sympathetic to the instigators of the disturbance

and antagonistic towards the Prison Service because of the conditions in which they were

housed at the time at Strangeways . . . As the inmates repeatedly told the Inquiry, if they

were treated like animals they would behave like animals. The prison was overcrowded,

and the inmates provided with insufficient activities and association.10

The effect of overcrowding on inmate activity is obvious and troubling. In
her 2003–04 report the Chief Inspector commented that ‘no local prison that we
inspected was able to offer enough proper work and training for its population’. The

6 HMCI Prisons (2004), p. 44. 7 HMCI Prisons (2003), p. 3. 8 CPT (2001), p. 19.
9 CPT (2001), p. 23; see also p. 45. 10 Woolf (1991), para. 3.432.
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reasons included lack of funding, and lack of space and infrastructure. ‘Two-thirds
of prisoners at Brixton, and a third at Lincoln, had no work at all; and many of the
remainder were under-occupied in routine domestic tasks.’11 The CPT commented
adversely on the poor provision of constructive activities for prisoners in its 2001
report,12 and the Chief Inspector’s observations show that this issue has still not
been tackled adequately. Moreover, it is not solely a problem in local prisons: the
Chief Inspector found that the provision of work and education in training prisons
was far better than in local prisons, but added that ‘often provision could not match
demand, and too many prisoners were unemployed, or employed in mundane tasks
that brought no qualifications’.13 The Prison Service target was ‘to ensure that pris-
oners spend on average at least 24 hours per week engaged in purposeful activity’,
and the out-turn was 23.2 hours.14 A careful reading of the Chief Inspector’s reports
demonstrates what a low target this is – taking in both local and training prisons –
and how contestable the definition of ‘purposeful activity’ may be.

The Prison Service reported that it exceeded its target of ensuring the comple-
tion by prisoners of offending behaviour programmes in 2003–04, and fell a little
short of its target for sex offender treatment programmes. There has been much
emphasis on these courses in recent years as a major step towards reducing re-
offending among released prisoners. However, the Prison Service admits that ‘deliv-
ery [of these programmes] on a large scale presents many challenges’, and it refers
to the ‘disappointing evaluation’ of two such programmes. The Prison Service is
now said to be assessing ‘what works with whom in order to optimise the impact of
programmes’.15 Thus whether a numerical target, with similar courses for virtually
all prisoners, is the right approach needs to be reconsidered.

In its 2001 report the CPT commented adversely on the amount of exercise time
made available to inmates in the prisons it visited: it pointed out that the relevant
Prison Rule is worded flexibly, whereas ‘the basic requirement of at least one hour
of outdoor exercise per day is a fundamental safeguard for prisoners’, and recom-
mended that the rule should be amended.16 It was this kind of shortcoming, allied
to the overcrowding and poor sanitation arrangements, that led the CPT to classify
the conditions in English prisons as ‘inhuman and degrading’ on its first visit in
1992.17 We have seen that the Chief Inspector has recently commented adversely
on the fact that some inmates of local prisons still spend 23 hours per day in their
cells.18 Section 6 of the Human Rights Act 1998 now requires all public authori-
ties, including the Prison Service, to ensure that their activities comply with the
European Convention on Human Rights. Of particular importance is Article 3,

11 HMCI Prisons (2004), p. 44. 12 CPT (2001), p. 45.
13 HMCI Prisons (2004), p. 46 (giving details of training prisons with insufficient activity). On p. 8 it

is said that only 5 of the 18 training prisons inspected were providing sufficient work and education.
Cf. HMCI Prisons (1997), p. 11, for similar comments some years earlier.

14 Prison Service (2004), p. 10. 15 Prison Service (2004), pp. 31–2.
16 CPT (2001), pp. 25, 45. 17 CPT (1992).
18 See n. 7 above, and accompanying text.
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which prohibits torture and inhuman or degrading treatment or punishment.
Article 3 itself does not set out the standards to be attained, but the European
Minimum Standards do so, and the Strasbourg Court (and therefore, one surmises,
the courts of this country) would be expected to refer to those standards when
considering issues of inhuman or degrading treatment. The only attempt by an
individual prisoner to go to Strasbourg to establish a violation of Article 3 through
British prison conditions was declared inadmissible by the European Commission
in 1993:19 this was not a strong case on the basis of overcrowding, since the applicant
was in solitary confinement at the time of his application and therefore not suffering
the effects of overcrowding. However, the Scots courts have found a violation of
Article 3 amounting to degrading treatment where a prisoner was held in a small
cell with another prisoner for 20 hours a day, with slopping out, one hour’s walking
exercise per day and little other recreation.20 English prisons do not have slopping
out, but they do have toilets in cells and sometimes keep prisoners locked in for
more than 20 hours per day.

9.2 The use of imprisonment

Before examining the law relating to custodial sentencing, it is instructive to consider
the evidence on the use of imprisonment by the courts of England and Wales. How
does the overall imprisonment rate relate to that of other similar countries? What
kinds of offender are imprisoned, and for how long, in English prisons?

9.2.1 International comparisons

The traditional way of comparing the relative severity of different sentencing sys-
tems has been to refer to the Council of Europe’s table of prisoners per 100,000 of
population in various European countries, which has consistently shown the United
Kingdom at or around the top in recent years. Chris Nuttall and Ken Pease have
argued strongly that this table is useless as a basis for sensible comparisons:

National differences thus calculated are impossible to interpret. They could be

attributed, inter alia, to country differences in age profile, crime rates, clearance rates,

conviction rates, judicial severity, parole differences, or any combination of these or

other factors.21

These are important points. At present there is no method of international
comparison that avoids even most of the weaknesses of the Council of Europe
data. Certainly the International Bar Association’s survey was no better: it did
obtain indications from ‘representative legal practitioners’ in many countries of the

19 Delazarus v. United Kingdom, App No 17525/1990.
20 Napier v. Scottish Ministers [2004] UKHRR 881; the implications of the decision are discussed by

Lawson and Mukherjee (2004).
21 Nuttall and Pease (1994), p. 316.
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sentence range appropriate to certain test cases, but there is no reason to suppose
that the sentencers in all or any of the participating countries were typical, or had
recourse to objective statistics in order to confirm their indicated sentences.22 The
only way of resolving the question would be to determine whether, for certain given
offences, an English court would be more likely to imprison, or likely to imprison for
longer, than courts in other countries with somewhat similar demographic features.
It is unlikely that this question could be resolved by resort to official statistics, since
they are not sufficiently refined to draw the necessary distinctions among the types of
offender coming before the courts. A proper inquiry would have to take account
of differences in legal definition, the circumstances of offences, the previous record
of the offender and other aggravating and mitigating factors.

It is nonetheless evident that international comparisons consistently suggest
that some countries, particularly those in Scandinavia, succeed in using custody
distinctly more sparingly. This raises the question whether English sentencing levels
might be lowered without adverse consequences for the crime rate or, put another
way, for the risk of victimization. This might be established if it were shown that
two countries with similar demographic features had different rates of punitiveness
in sentencing, measured by the relative uses of imprisonment for crimes of a similar
nature (i.e. a similar ‘crime-mix’). Such calculations are difficult to undertake if
all proper precautions are taken, but a few pointers can be derived from the latest
international comparisons published by the Home Office. Taking figures for 2002–
03, it records that England and Wales had the second highest imprisonment rate
among European Union countries, at 141 per 100,000, followed by Spain (138)
and Portugal (137). Countries with which the UK is often compared economically
and socially were using imprisonment at somewhat lower rates (e.g. France 93,
Germany 98).23 The general trend in almost all countries has been upwards. This
is, however, a crude measure that is open to the strictures of Nuttall and Pease, cited
above. The 33 per cent increase in the English prison population between 1992
and 1997 was similar to that in South Africa, Russia and the United States (three
of the more punitive jurisdictions in the world), but below the 50 per cent rises in
the Netherlands, Portugal and the Czech Republic. The proportion of the English
prison population serving sentences below 12 months in 1997 was 15 per cent, well
below that in France (29 per cent), Sweden (36 per cent), the Netherlands (37 per
cent) and Norway (59 per cent), although in Portugal the proportion was only
5 per cent.

Can it be argued that more and longer prison sentences are effective in deterring
criminals from offending and reoffending? One attempt to link imprisonment rates
to crime rates is that of David Farrington and Patrick Langan.24 Their argument,
briefly put, is that a comparison of incarceration rates in the United States and in
England and Wales between 1981 and 1986–7 shows two things. First, it shows that

22 Discussed by Pease (1994), pp. 121–3. 23 Walmsley (2003).
24 Farrington and Langan (1992).
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the risk of conviction and imprisonment for property crimes in England declined
significantly during this period, although the same risk did not decrease for crimes
of violence, and the risk increased for both types of crime in the United States.
Second, it shows that recorded property crimes increased significantly in England
and Wales during that period, and recorded violent crimes increased only modestly,
whereas in the United States recorded crime in both categories fell markedly. The
analysis is constructed with care, as one would expect, but the conclusions are
necessarily tentative and partial. The authors appear to wish to raise the possibility,
merely, that the two trends may be connected: that crime rates are responsive to
the risk of custody, so that a high-custody policy may be crime-preventive. In order
to substantiate this, however, a much fuller and deeper analysis would be needed.
The authors recognize that, even allowing for the fact that the comparison was
confined to two countries at only two points of time, they have not investigated the
machinery by which any supposed deterrent or incapacitative effect might operate.
If the claim is that ‘prison works’ through deterring potential offenders, it would
have to be found, for example, that potential property offenders in England in the
early 1980s were aware of the declining risk of conviction and imprisonment and
that this affected their decision-making. In fact, what the Farrington and Langan
studies show is that there is a significant link between the certainty of punishment
and offending rates, but not between the severity of punishment and offending
rates.25 If the claim is that ‘prison works’ through incapacitating a considerable
number of offenders, it is important to examine that claim in the context of the
fact that only some 3 per cent of offenders in any one year go to court, and an even
smaller percentage go to prison. In the absence of a clear causal link, it is best to
keep faith with the reports from the US National Academy of Sciences which argue
that any incapacitative effects are likely to be marginal.

What about the incapacitative effect of holding more offenders in English pris-
ons? The figures are inevitably dominated by high-volume offences such as theft
rather than the offences from which people most want protection.26 Some would
argue that the cause-and-effect claim could be made quite simply by looking at
the decline in recorded crime: have we not witnessed a plain demonstration of
the hydraulic effect, with more people in prison resulting in less crime in society?
Between 1997 and 2002 the sentenced prison population increased from 48,412 to
71,498;27 between 1997 and 2002 the British Crime Survey showed a 25 per cent fall
in crimes committed, although that decrease has slowed in recent years.28 Does this
not show that the high imprisonment policy has worked? No: as suggested above, the

25 See the searching discussion of the Farrington-Langan studies by von Hirsch et al. (1999), pp. 25–8.
26 The Halliday report (2001, p. 130) stated that around 10,000 more prisoners would be needed to

reduce the incidence of crime by 1 per cent. The Carter review (2003, p. 16) concluded that the
increase in the prison population since 1997 might have reduced crime by 5 per cent, adding: ‘the
fall in the number of young people over the same period is estimated to have reduced crime by a
similar amount’.

27 Prison Service (2003). In early 2005 the prison population exceeded 75,000.
28 Home Office Statistical Bulletin 07/03, p. 26 and Table 3.01.



9.2 The use of imprisonment 263

Table 12. Sentenced prison population

Males Females

Offence 1982 1992 2002 1982 1992 2002

Rape 561 1,582 2,918 1 2 5

Burglary 10,855 5,349 8,922 82 51 230

Robbery 2,504 4,174 7,197 50 56 310

Theft etc. 7,913 3,710 4,282 402 243 462

Drugs 905 2,899 8,724 90 259 1,331

Sentenced total 35,011 34,389 53,967 989 1,175 3,339

Source: Based on Prison Statistics 2002, Table 1.6.

simple inference cannot be drawn.29 There is probably a small incapacitation effect,
but the crime rate began to decline before the steep rise in imprisonment, there has
also been a decline in the number of young people in society (the most crime-prone
age group), and international comparisons show declines in crime rates in recent
years in countries where the use of imprisonment has not escalated.30

9.2.2 The courts and custodial sentencing

Trends in custodial sentencing have an impact on the prison population in two
ways – in terms of the number of custodial sentences handed down by the courts,
and in terms of the length of those sentences. In addition, as elaborated in part 9.5
below, the provisions for early release of prisoners affect the numbers in prison.

The composition of the sentenced prison population has changed markedly in
the last two decades. As the figures in Table 12 demonstrate, in 1982 and in 1992 the
total numbers were the same but there had been significant shifts away from persons
sentenced for burglary or for theft towards people imprisoned for serious sexual
offences and drugs offences. For males, the 2002 figures show that the numbers
serving prison sentences for burglary and for theft remain below the 1982 levels,
but that there have been significant increases in every other group. In 2002 there
were almost six times as many rapists and nine times as many drug offenders in
prison as 20 years earlier. Between 1992 and 2002 there was a more than 50 per cent
rise in the male sentenced prison population, with drug offenders, burglars and
robbers showing particularly high rates of increase. The female sentenced prison
population almost trebled between 1992 and 2002, with the same three groups of
offenders (drugs, burglars and robbers) leading the way.

The steep increases between 1992 and 2002 reflect both a proportionately higher
use of imprisonment by the Crown Court and by magistrates’ courts, and a tendency
to give longer sentences, particularly in the Crown Court. Thus the percentage

29 See nn. 21–23 above. 30 Tonry (2004), ch. 3.
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Table 13. Prison population by length of sentence

Males Females

Sentence length 1992 2002 1992 2002

Up to 6 months 3,465 5,139 156 425

6+ to 12 months 3,544 3,763 145 327

1+ to 3 years 11,567 14,656 368 1,007

3+ to 5 years 5,822 13,040 186 765

5+ to 10 years 5,710 9,773 202 539

10+ years 1,377 2,614 22 111

Life 2,904 4,982 96 165

Total 34,389 53,967 1,175 3,339

Source: Based on Prison Statistics 2002, Table 1.6.

of adults aged 21 and over sent to prison by magistrates’ courts increased from
5 per cent in 1992 to 18 per cent in 2002, perhaps reflecting the more serious nature
of the cases sentenced,31 and for the Crown Court the rise was from 47 to 66 per
cent. For the same group, average sentences remain about the same in magistrates’
courts (2.5 months in 2002), but average sentences in the Crown Court are now
one-third longer, having increased from 21.1 months in 1992 to 27.8 months in
2002.32

The changing profile of the prison population can be seen from Table 13, which
shows a particularly sharp rise in medium- and long-term prisoners, both males
and females. The numbers of female prisoners in each category have doubled and
sometimes trebled. For males there was also a significant (50 per cent) increase in
those serving sentences of up to six months. However, if we focus on the sentencing
practices of the courts by considering receptions into prison (rather than the average
population), the figures show that by far the largest increase between 1991 and 2001
was in offenders sentenced to less than 12 months (increased by a factor of one-
and-a-half).33 One suggestion is that significant numbers of ‘those who previously
might have been given a community penalty are now serving short prison sentences’,
which might explain why there has been such an increase in prisoners serving up
to six months, why the average length of magistrates’ sentences has not increased,
and why the average increase in Crown Court sentence length is less than might
have been expected.34 Table 13 also shows that the numbers serving over six months
and up to three years have increased modestly; but it is the number of prisoners
sentenced to three years or longer who have swelled the prison population – more

31 Although the proportionate use of custody by magistrates’ courts for driving while disqualified, a
summary offence, rose from 18 per cent in 1991 to 47 per cent in 2001, which suggests a change
of policy rather than a change in clientele: Hough et al. (2003), p. 13.

32 Criminal Statistics 2002, ch. 4. 33 See Hough et al. (2003), p. 14.
34 Hough et al. (2003), p. 13.
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than double the prisoners serving sentences between 3 and 10 years than a decade
ago, and almost the same degree of increase in those serving 10 years or over.

The particular problems of women prisoners are discussed in part 9.6.2 below,
where some demographic features of the prison population are examined in greater
detail.

9.3 Principles for the use of custodial sentences

The above discussion of the problems of the prison system draws attention to
the conditions in which English prisoners may serve their sentences. The fact that
these conditions sometimes (or often) fall short of international standards makes it
necessary to seek even stronger justifications for imposing a prison sentence,35 and
add weight to the principle of restraint in the use of custody. As we saw in Chapter
3.3.2, there is now widespread international assent to the principle of restraint in the
use of imprisonment. Resolution VIII of the Eighth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders (1990) states in paragraph 5(e)
that ‘imprisonment should be used as a sanction of last resort’. The Council of Europe
has likewise declared a policy of encouraging the use of non-custodial sentences and
reserving custodial sentences for the most serious types of offence.36 However, the
international survey by Dirk van Zyl Smit and Frieder Dünkel demonstrates the
continuing centrality of imprisonment to the sentencing policy of most nations:

The sentence of imprisonment remains the backbone of the system of penal sanctions –

in spite of repeated proclamations at international congresses and in resolutions of the

United Nations and the Council of Europe and other regional bodies that imprisonment

should be seen solely as an ultima ratio. Alternatives to imprisonment continue in most

countries to derive their credibility from the residual function of imprisonment, which,

in as far as the death penalty has been abolished, is the most serious reaction to conduct

that is seen as particularly dangerous to society or that repeatedly contravenes the law.

This is strikingly demonstrated by the threat of imprisonment being used as the primary

sanction for infringement of conditions of probation or the failure to pay a fine.37

Increases in the use of imprisonment are often policy choices rather than
responses to objectively demonstrable rises in crime rates, and they may be pol-
icy choices of other agencies (such as the police and prosecutors) and not just the
courts.38 In England and Wales the official policies are somewhat diverse (some
would say, confused). During the second part of the 1990s Michael Howard,
as Home Secretary, pronounced that ‘prison works’, and his successors, Jack
Straw and David Blunkett, continued an expansionist prison policy.39 However,
as will be argued below, there are also recent statements and policies that favour

35 See Kleinig (1998) on related issues. 36 Council of Europe (1992).
37 Van Zyl Smit and Dünkel (2001), p. 796.
38 For such an explanation of recent rises in imprisonment in Germany, see Suhling (2003).
39 For the politics of ‘prison works’, see Windlesham (1996), ch. 4; see further Morgan (2002), and

Cavadino and Dignan (2002), ch. 6.
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bifurcation – pursuing restraint in the use of custody in some less serious cases,
but more substantial use of custody in more serious cases; and consequently there
are many, in the courts and elsewhere, who complain of ‘mixed messages’ from
the government. The establishment of the Youth Justice Board in 1999 has exerted
some unifying effect on policy and practice in respect of young offenders. Whether
the setting up of the National Offender Management Service (NOMS), to pro-
vide an integrated system encompassing prisons and community sanctions, brings
greater clarity and constancy of purpose – as well as real improvements in practice,
particularly in the prisons – remains to be tested.

9.3.1 Justifying restraint in the use of custody

The true principle of restraint in the use of custody is one which argues for the use
of non-custodial sentences instead of custodial ones, and which argues for shorter
custodial sentences instead of longer ones. The UN declaration (above), which refers
to imprisonment as a sanction of last resort, is an inferior formulation because it
implies that custody may justifiably be used for someone who persistently commits
minor offences, and for whom other measures have been tried. Brief consideration
is given here to three justifications for the principle of restraint – doubts about the
reformative potential of custody, doubts about its individual deterrent effect, and
humanitarian concerns.

(i) Doubts about the rehabilitative potential of penal institutions. In the 1930s
Alexander Paterson, one of the most influential of Prison Commissioners, declared
that ‘it is impossible to train men for freedom in a condition of captivity’. By 1977
the mood of scepticism, encouraged by the works of criminologists,40 had found
its way into the official publication Prisons and the Prisoner :

Experience in recent years has led increasingly to scepticism about the compatibility

of rehabilitation in this traditional, paternalistic form with the practicalities of day-

to-day life in custody. The coercion which is inherent in a custodial sentence and the

very nature of ‘total institutions’ tend to direct the whole of the inmates’ individual

and group energies towards adjustment to the austerely unnatural conditions; towards

alienation from authority; and thus towards rejection of any rehabilitative goals towards

which the staff may be working.41

Important as it was to attempt to devise constructive regimes and to give prison
staff a sense of purpose, the air of resignation in official publications continued and
perhaps reached its zenith in 1990 when a White Paper argued that prison ‘can be
an expensive way of making bad people worse’.42 Whether and to what extent the
experience of imprisonment makes offenders worse may be difficult to establish;
but such factors as loss of employment, loss of housing, loss of contact with family,
increased financial problems and possible deterioration in physical and mental

40 For the then research, see Hood and Sparks (1970), ch. 8.
41 Home Office (1977), para. 17. 42 Home Office (1990), para. 2.7.
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health must all be taken into account.43 For many years the reconviction figures
for released prisoners have been poor. It may be true that most of those who enter
custody have previous convictions, many of them having several. But a comparative
survey of reconviction rates following various types of sentence, which took account
of age, type of offence and previous record, found that custodial sentences performed
slightly worse than expected for all offenders other than the few first offenders. In
general terms, the proportion reconvicted within two years of release was 54 per cent
for prison, 49 per cent for community service, 42 per cent for ‘straight’ probation
and 63 per cent for probation with additional requirements.44

A few years ago a decision was taken to try to reverse this position, and to take
advantage of the findings of the ‘What Works’ movement to devise programmes for
prisoners that would reduce reoffending. The Prison Service had a target of 8,444
prisoners completing offending behaviour programmes in 2003–04, and some 9,169
prisoners actually completed such programmes. As noted earlier, the Prison Service
recognizes that the evaluations of these programmes have not yet produced evidence
of reductions in reoffending.45 The target of NOMS for 2004–05 is the lower figure
of ‘7,000 offender behaviour programmes completed by prisoners, including 5,490
living skill programmes and 1,100 sex offender programmes in public prisons,
and 330 living skills programmes and 80 sex offender treatment programmes in
contracted prisons’.46 On the basis of a review of English and US research studies,
it has been claimed that

evaluation surveys confirm a realistic approach that, on the one hand, does not deny

the serious problems of offender rehabilitation, especially under the conditions of

closed institutions, but, on the other hand, recognizes the opportunities for effective

intervention that can be provided by prison authorities.47

However, as the Prison Service is finding, to expect good results from implement-
ing such programmes in the conditions obtaining in the English prison system may
be unrealistic. A review by Colin Roberts of three evaluations of offending behaviour
programmes in prisons shows that the promising results of the first phase, in the
mid-1990s, have not been maintained in later years, and that there were mixed
results in one-year and two-year reconviction studies. Roberts suggests that, if there
has been a downturn in effectivensss, this may be explained by the enthusiasm of the
staff and the volunteers in the early programmes compared with the much-expanded
programmes now delivered.48 More prosaically, the Prison Service also offers var-
ious detoxification and drug intervention programmes to prisoners, but the Chief
Inspector has commented on their ‘patchy’ provision and on the counter-effects
of the availability of drugs in many institutions.49 In the prison conditions that

43 Social Exclusion Unit (2002). 44 Lloyd, Mair and Hough (1994).
45 Prison Service (2004), pp. 31–2. 46 NOMS (2004).
47 Van Zyl Smit and Dünkel (2001), p. 823.
48 Roberts, C. (2004), pp. 136–42; see also Wilkinson (2005).
49 HMCI Prisons (2004), p. 8.
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currently obtain in England and Wales, therefore, doubts about the rehabilitative
potential of penal institutions are well grounded.

(ii) Doubts about the preventive effect of custody. When Mr Howard was Home
Secretary, from 1993 to 1997, he proclaimed that ‘prison works’. This could hardly
stand as a reference to deterrence or to rehabilitation, since the reconviction figures
within two years give no cause for encouragement in that respect – nor do the
figures for desistance from crime in the 10 years following release.50 It may be true
to say that ‘prison works’ in that it succeeds in incapacitating almost all prisoners
(except the very few who escape) for the duration of their sentences. But this hardly
seems a persuasive basis for penal policy, since (i) it is a short-sighted kind of
effectiveness when so many of the prisoners then reoffend on release; (ii) it is
also short-sighted if there is little possibility of innovative schemes for prisoners,
especially in the context of considerable overcrowding in local prisons; and (iii) the
impact of keeping these offenders in prison is slight in terms of additional security
for the ordinary citizen since, as we saw in Chapter 1.4, fewer than 3 per cent of
offences result in conviction, and many of those are not sentenced to imprisonment.
It follows that the threat to a citizen’s safety and security is not likely to be diminished
significantly by imprisoning 70,000 rather than 40,000 people. When in the United
States the National Academy of Sciences investigated the incapacitative effect of
imprisonment on the crime rate, they found it to be marginal. The Halliday report
reached the same conclusion.51 There is also little evidence of any general deterrent
effect from greater use of custody.52 It is therefore clear that the preventive effects
of custody are frequently overestimated.

(iii) Human rights and humanitarian concerns. It is simply not acceptable for
state institutions to operate in violation of human rights. There is already plenty
of evidence, in reports from the CPT, that English penal establishments fall below
international standards in several respects. It will take individual cases to determine
whether breaches are taking place, and a Scots decision finding a violation was
noted above.53 The former Chief Inspector of Prisons took the UN Basic Principles
for the Treatment of Prisoners (1990) as a benchmark for assessing the acceptability of
English prison conditions,54 and the government ought to take much more seriously
the task of ensuring that proper minimum standards are achieved (and surpassed)
in the prisons. To the extent that they are not, this may be a reason for closing certain
institutions. It is certainly a strong argument for reducing the number of people
sent to prison and the length of their sentences.

Greater weight is sometimes placed on a related argument, that imprisonment
should be used less because the prisons are overcrowded. There is some logic in
this: a given number of months incarcerated in overcrowded conditions may be as

50 See Burnett and Maruna (2004), tracing the careers of some 130 offenders released in 1992, on
whose reactions to prison Mr Howard had originally placed reliance.

51 Halliday (2001), Appendix 3.
52 Von Hirsch, Bottoms, Burney and Wikstrom (1999); Halliday (2001).
53 Above n. 20 and accompanying text. 54 HMCI Prisons (1997).
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punitive as a longer period in less unpleasant conditions.55 But it shares with the
human rights argument a temporary dimension. Overcrowding could be removed
by a massive programme of prison building. This, however, would be the opposite of
restraint in the use of custody. If, for example, the government were to commit itself
to provide 100,000 prison places in conditions that fulfil international standards
and human rights, the present arguments would be met but the principle of restraint
in the use of custody would be undermined rather than advanced. In practice, the
human rights and overcrowding arguments ought to have considerable purchase in
England and Wales at present because there is no immediate prospect of significant
improvement. But their limitations should not be overlooked.

A more durable line of reasoning stems from the inevitable pains of imprison-
ment. Custody entails a deprivation of freedom of movement, which is one of the
most basic rights, and often involves considerable ‘hard treatment’.56 Loss of liberty
takes away the freedom to associate with one’s family and friends, and separates
one from home and private life as well as from open society. Prison is therefore a
severe restriction on ordinary human liberties, far above those imposed by most
non-custodial sentences. And that restriction of liberties impinges not just on the
offender but also on the offender’s family and dependants. These considerations
suggest that custody should not be used without some special reasons, and should
be reserved for the most serious cases of lawbreaking. In particular, they suggest
that custody should not simply be seen as the top rung of a ladder which starts
with discharges and runs upwards through fines and community penalties. The
imposition of a custodial sentence restricts liberty to a far greater degree than any
other sentence, and for that reason should require special justification.

9.3.2 Bifurcation or mixed messages?

Home Office policy in recent years seems consistent with the idea of bifurcated
responses to offending, commending long sentences for serious offenders and a
reduction in sentence severity for minor offenders:

Custody has an important role to play in punishing offenders and protecting the public.

But it is an expensive resource which should be focused on dangerous, serious and

seriously persistent offenders and those who have consistently breached community

sentences . . . For those who are not serious, dangerous or seriously persistent offenders,

we need to provide a genuine third option to sentencers in addition to custody and

community punishment. For this reason we will introduce new and reformed sentences

that combine community and custodial sentences.57

The then Home Secretary also put his name to a joint press release with the
Lord Chancellor calling for the greater use of community sentences for non-violent

55 See the reasoning in Upton (1980) 71 Cr App R 102, Mills [2002] 2 Cr App R (S) 229 at p. 233 (‘in
a borderline case . . . it is very important that those who have responsibilities for sentencing take
into account the overcrowding in women’s prisons’), and Kefford [2002] 2 Cr App R (S) 495 at
p. 497 (‘the courts must accept the realities of the situation’, i.e. overcrowding).

56 Kleinig (1998). 57 Home Office (2002), paras. 5.6–5.7.
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offences,58 and in his response to the Carter review referred to ‘diverting from
prison minor offenders for whom a very short stay in prison serves little purpose’.59

However, these parts of the government’s message are rarely given prominence in
public speeches, where the focus is usually on long prison sentences in the name
of public protection. This creates the risk that the policy of bifurcation will give
greater weight to one of the ‘twin tracks’ than the other. Moreover, the boundary
between the two is also likely to be put under even more pressure by the graduated
severity of sentences that will be imposed on persistent offenders, in the absence of
any proportionality constraint.60

Bifurcation quickly translates into blurring if there is an element of looseness
in fixing the boundary between the two tracks, and this is evident in other events
of recent years. It is perhaps not surprising that several of the sentencers inter-
viewed by Hough, Jacobson and Millie complained about ‘mixed messages’ from
both politicians and the senior judiciary.61 In 2002 Lord Woolf called for stronger
deterrent sentences against street robbers,62 and then for less use of custody for
economic crimes, especially when committed by women.63 However, even if there
was a clear distinction between violent offences (robbery) and non-violent offences
(‘economic crimes’), that was thought to have been put in doubt when Lord Woolf
departed from SAP’s proposed sentencing levels on domestic burglary by calling
for the greater use of community sentences for certain first- and second-time bur-
glars.64 That judgment drew strong criticism from Mr Blunkett as Home Secretary,
from sections of the media and from some sentencers.65 Less publicity was accorded
to the fact that the foundation stone for Lord Woolf ’s argument that public pro-
tection would be improved rather than reduced by giving fewer custodial sentences
to first- and second-time burglars was a report from the government’s own Social
Exclusion Unit that spelt out the shortcomings of imprisonment as a form of public
protection, criticizing it as expensive and counter-productive.66 What this public
disagreement shows is that the positioning of the two tracks of bifurcation policy
is open to debate, and that often politicians may be more interested in making
political capital out of an issue than of spelling out the reasons for their policy. If
imprisonment policy really is one of bifurcation, then Home Secretaries should be
willing openly to support the principle of restraint in the use of custody for cases
falling within the lower of the two tracks. Interestingly, a research project by Bottoms
and Wilson into public attitudes was able to include a question directly about Lord

58 Lord Chancellor’s Department (2002).
59 Home Office (2004), para. 23; paras. 18–19 refer, without approval, to the rising severity of

sentencing in the previous decade.
60 See above, ch. 6.3. 61 Hough et al. (2003), p. 53.
62 Attorney General’s Reference Nos. 4 and 7 of 2002; and Q [2002] 2 Cr App R (S) 345.
63 In Mills and in Kefford, above, n. 55. Cf the detailed deconstruction of the Mills judgment in part

6(b) below.
64 McInerney and Keating [2003] 2 Cr App R (S) 240.
65 Charted in Davies and Tyrer (2003).
66 McInerney and Keating [2003] 2 Cr App R (S) 240, at pp. 256–8, quoting from Social Exclusion

Unit (2002).
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Woolf ’s burglary guidelines, and some 70 per cent of the responses supported his
approach.67 The research was conducted in Sheffield, the city often referred to by
the then Home Secretary, Mr Blunkett, as his barometer on crime. Once again,
careful research demonstrates differences between the true opinions of the public,
and those voiced by politicians and the media.

9.4 The custody threshold and short custodial sentences

In part 9.3.2 above we considered the evidence for the proposition that the govern-
ment’s prison policy is one of bifurcation, preserving a strong response to serious
offences and ‘dangerous’ offenders but seeking a reduction in the use of custody for
less serious offences. We have noted that the White Paper of 2002 stated that ‘for
those who are not serious, dangerous or seriously persistent offenders, we need to
provide a genuine third option to sentencers in addition to custody and community
punishment’.68 Part of the strategy is to introduce a new ‘customized community
sentence’, discussed further in Chapter 10 below. Another part of the strategy is to
introduce three new forms of short custodial sentence, for those offenders for whom
‘short prison sentences will continue to be appropriate’. A fundamental problem
with the pre-2003 Act regime of short sentences was that there was no element
of supervision: prisoners serving less than 12 months were released after serving
half the nominal term, but without proper support. The new strategy is to empha-
size ‘our overall aim of reducing reoffending’ by ensuring that offenders on short
sentences ‘have proper support, supervision and follow-through of education pro-
grammes, drug treatment and anger management schemes in the community’.69

This is to be achieved by creating three new forms of sentence – the suspended
sentence, intermittent custody, and custody plus. These are examined below, after
the primary legislative provision has been considered.

9.4.1 The custody threshold

Section 152(2) of the Criminal Justice Act 2003 provides:

The court must not pass a custodial sentence unless it is of the opinion that the offence,

or the combination of the offence and one or more offences associated with it, was

so serious that neither a fine alone nor a community sentence can be justified for the

offence.

This is very similar to the wording of s. 1(2)(a) of the 1991 Act,70 save that ‘must’
has been substituted for ‘shall’, and that the closing phrase was formerly ‘so serious
that only such a sentence [i.e. custody] can be justified’, whereas now a court ought
to consider whether a fine or a community sentence could be justified. Only if the

67 Bottoms and Wilson (2004), pp. 394–5.
68 Home Office (2002), para. 5.7. 69 Home Office (2002), paras. 5.22–5.23.
70 Broadly speaking, an offence is ‘associated with’ the current offence if it is one for which the court

is passing sentence on the same occasion: Baverstock (1993) 14 Cr App R (S) 471, Godfrey (1993)
14 Cr App R (S) 804.
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court concludes that the case is too serious for either of those measures is a custodial
sentence lawful.

How will the courts deal with this provision? Under the 1991 Act the Court of
Appeal initially adopted the test of whether ‘right-thinking members of the public,
knowing all the facts, [would] feel that justice had not been done by the passing of
any sentence other than a custodial one’.71 This was strenuously attacked as vague
and inappropriate,72 and in dealing with a number of appeals against short custodial
sentences in Howells (1999), Lord Bingham CJ recognized the force of these and
other criticisms:

it cannot be said that the ‘right-thinking members of the public’ test is very helpful, since

the sentencing court has no means of ascertaining the views of right-thinking members

of the public and inevitably attributes to such right-thinking members its own views . . .

In the end, the sentencing court is bound to give effect to its own subjective judgment

of what justice requires on the peculiar facts of the case before it.73

However, Lord Bingham went on to argue that there is no bright line indicating
the custody threshold, and in offering guidance to courts he merely listed familiar
aggravating and mitigating circumstances that courts should take into account –
premeditation, provocation, previous convictions, guilty plea and so forth. It was
noted above that there are several judicial pronouncements on the need to reserve
custody for serious cases and, where it is thought inevitable, to make sentences as
short as possible, particularly for women and for those convicted of ‘economic’
offences.74 The joint statement from the Home Secretary and Lord Chancellor in
2002 affirmed the importance of prison sentences for ‘serious and violent crime’
but then also referred to ‘the need to keep prison as a last resort in other cases’. Short
custodial sentences were criticized on the ground that they

provide little opportunity to tackle reoffending and indeed can often make things

worse – disrupting family and work life while putting offenders who have committed

relatively minor crimes in the company of more serious offenders . . . For those who

do not need to be in custody, the National Probation Service, with its central focus

on reducing reoffending, means that rigorously enforced community based sentences

offer a real and tough alternative.75

The Sentencing Guidelines Council has sought to reinforce the purpose of
s. 152(2) by emphasizing two principles:

� the clear intention of the threshold test is to reserve prison as a punishment for the

most serious offences;
� passing the custody threshold does not mean that a custodial sentence should

be deemed inevitable, and custody can still be avoided in the light of personal

71 The test was originally laid down by Lawton LJ in Bradbourn (1985) 7 Cr App R (S) 180, and
applied to the 1991 Act in Cox (1993) 14 Cr App R (S) 479.

72 Ashworth and von Hirsch (1997). 73 [1999] 1 Cr App R (S) 335 at p. 337.
74 See e.g. Mills and Kefford (both above, n. 55), per Lord Woolf CJ.
75 Lord Chancellor’s Department (2002).
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mitigation or where there is a suitable intervention in the community which pro-

vides sufficient restriction (by way of punishment) while addressing the rehabilita-

tion of the offender to prevent future crime. For example, a prolific offender who

currently could expect a short custodial sentence . . . might more appropriately

receive a suitable community sentence.76

The import of the new legislation on the custody threshold is therefore fairly clear.
Custody should be used more sparingly, especially for ‘economic’ offences and for
women. The figures for receptions into prison under sentence show, however, that
the largest category remains ‘theft and handling’ (almost 16,000 in 2002), followed
by ‘motoring offences’ (12,000 in 2002, including drink-driving).77 Moreover, even
in cases that do cross the threshold into custody, mitigating factors may have the
result in bringing the sentence back ‘below the line’. This was the message of the
leading case under the 1991 Act, Cox (1993),78 where the offender’s relative youth
and the fact that he had only one previous conviction combined to bring the sentence
for an offence that passed the custody threshold down to a community penalty. It is
also clear from the guideline on reduction of sentence for guilty plea that a timely
plea of guilty may, in appropriate cases, be accorded the effect of reducing a custodial
sentence to a non-custodial one.79

There remains an abiding difficulty, however, in identifying where the threshold
should fall. In Verdi (2005)80 the Court of Appeal held that a deterrent sentence of
18 months was appropriate for a youth of 18 who pleaded guilty to nine offences of
spraying graffiti on London Underground trains, offences described as ‘an unpleas-
ant nuisance’ which each year cost the train operators some £10 million for cleaning.
In Stephens (2002)81 a man admitted ‘chipping’ mobile telephones as a means of
defrauding the service providers of money for calls made. The Court of Appeal
reduced the sentence from 18 to 12 months on an early guilty plea, but the question
is whether an ‘economic’ offence of this kind justifies such a sentence. In Seymour
(2002)82 the offender was convicted of obtaining £3,000 by deception from a house-
holder by pretending that roofing work had been carried out when it had not. The
Court of Appeal upheld the sentence of 15 months for this ‘economic’ offence. Are
cases like this so far above the custody threshold?

The sentencing research by Hough, Jacobson and Millie took the custody thresh-
old as its particular focus. They found no consistent differences in the types of offence
that fell either side of the custody threshold, but they did find particular factors that
‘tipped the decision one way or the other’.83 For decisions resulting in custody, it
was the intrinsic seriousness of the offence or the offender’s record of convictions

76 SGC, Overarching Principles: Seriousness (2004), para. 1.32.
77 Prison Statistics 2002, Table 4.5. 78 (1993) 14 Cr App R (S) 479.
79 SGC, Reduction in Sentence for a Guilty Plea (2004), para. 2.6, discussed in ch. 5.4.1 above.
80 [2005] 1 Cr App R (S) 197. 81 [2002] 2 Cr App R (S) 291.
82 [2002] 2 Cr App R (S) 442.
83 Hough et al. (2003), pp. 36–8. This finding is significant when interpreting the study by Davies

and Tyrer (2003), which suggests more punitive attitudes but leaves mitigating factors largely out
of account.
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or breaches that appeared to dominate. For cases resulting in a non-custodial dis-
posal, a whole range of mitigating factors seemed capable of swaying the decision –
remorse, guilty plea, motivation to address underlying personal problems, family
responsibilities, good employment record or prospects and a previous good record.
Often the assessment of these mitigating factors came down to a moral judgment
of the offender, making the sentencing process ‘highly subjective’.84

In the face of findings such as these, there is a considerable challenge for sen-
tencing guidelines. Efforts have been made in some recent guidelines to give some
indications about the positioning of the custody threshold,85 but a recent judg-
ment from the Court of Appeal – not based on proposals from the Sentencing
Advisory Panel or the Council – demonstrates the problem. In Page (2004)86 the
Court gave little consideration to the interplay of the various aggravating and mit-
igating factors, and contemplated a short custodial sentence for a persistent minor
offender. The Court stated that shoplifting was a classic offence for which cus-
tody should be the last resort, but it has often been pointed out that this is not a
propitious formula.87 Using custody as a ‘last resort’ may mean using it because
the offender has previously experienced other forms of sentence, whereas custody
ought to be reserved for serious offences. The Council was wise to avoid the ‘last
resort’ principle in its guideline on s. 152(2). More than one-quarter of women
sentenced to custody in 2002 were sentenced for theft from a shop, which surely
suggests that the processes of reasoning in these cases (as revealed by the Hough,
Jacobson and Millie research) require attention. More immediately, a downturn
in the use of custody ought to result if the SGC’s guideline on s. 152(2) is closely
followed. Certainly the new statutory provision requires courts to consider whether
a fine or a community sentence is sufficient to deal with the case. But it is more
likely that attention will focus, not on the small changes of wording embodied
in s. 152(2), but on the introduction of the three new measures to be considered
below.

9.4.2 The suspended sentence

The first of the three new custodial sentences of 51 weeks or less is the suspended
sentence. It may look odd to discuss this first, since its effect is that the offender
does not go into custody, but the shape of the new legislation makes this the logi-
cal starting point. As we shall see, the principal custodial sentence of 51 weeks or
less is ‘custody plus’; but that should not be imposed if a sentence of intermittent
custody can be justified; and that should not be imposed if a suspended sentence
can be justified. Moreover, none of the three sentences should be imposed unless
s. 152(2) is satisfied. So the discussion here started with an analysis of s. 152(2),

84 Hough et al. (2003), p. 41; cf. the discussion in ch. 5.5 above.
85 E.g. Oliver [2003] 2 Cr App R (S) 64 at p. 72, on indecent photographs of children; Webbe [2002]

1 Cr App R (S) 82, on handling stolen goods.
86 8 Dec. 2004, with Rose LJ presiding.
87 In previous editions of this work; see also Hough et al. (2003), p. 36.



9.4 The custody threshold and short custodial sentences 275

requiring courts to consider whether a fine alone or a community sentence will
suffice to deal with the case. Assuming that that threshold has been passed, and
that there are insufficient mitigating factors to bring the case below the thresh-
old, the court must then turn its attention to the appropriateness of a suspended
sentence.

According to s. 189 of the 2003 Act, the term of imprisonment to be suspended
must be between 28 and 51 weeks, and it seems to follow that the court must be
satisfied that the offence(s) it is dealing with warrant(s) a custodial term of that
length. When a court imposes a suspended sentence it may order the offender to
comply, during the ‘supervision period’, with one or more of the requirements listed
in s. 190 – essentially a list of 12 possible requirements, each of which can also form
part of a community sentence.88 The operational period (i.e. of the suspension)
should be between six months and two years, and the supervision period (within
which the requirements take effect) must not be longer than the operational period.
The offender is liable to be ordered to serve the term of imprisonment if either there is
non-compliance with a requirement during the supervision period, or the offender
commits an offence during the operational period. There are new provisions for the
periodic review of a suspended sentence, when the court may assess the offender’s
progress (ss. 191–192). An offender who breaches a community requirement should
normally be given a warning on the first occasion, and then brought to court on
the second. There are detailed provisions for dealing with breaches of suspended
sentences in Schedule 12 of the 2003 Act. Essentially, paragraph 8(2) provides that
the court must order the custodial term to take effect, either in whole or in part,
unless it concludes that it would be unjust to do so, in which case there are powers
to amend the order in various ways.

The Sentencing Guidelines Council has issued a guideline that encompasses the
suspended sentence. It is important to recall that the suspended sentence has been
part of English sentencing law since 1967, in some shape or form, and that its
history is not one of unmitigated success. One long-standing complaint is that it
has been regarded as a let-off, with no serious consequences for many offenders,
and this factor has certainly been tackled by the new legislation. It will be expected
that a court will add community requirements to the sentence, and so it will be a
demanding sentence in its own right, even apart from the suspension of the prison
sentence. On the other hand, the Council is concerned that the requirements should
not be too onerous:

Because of the clear deterrent threat involved in a suspended sentence, requirements

imposed as part of that sentence should generally be less onerous than those imposed

as part of a community sentence. A court wishing to impose onerous or intensive

requirements on an offender should reconsider its decision to suspend sentence and

consider whether a community sentence might be more appropriate.89

88 For this reason the details are discussed in ch. 10.6 below.
89 SGC, New Sentences: Criminal Justice Act 2003 (2004), para. 2.2.14.
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Another criticism of the suspended sentence has been its use in cases where an
immediate custodial sentence would not be justified. As Bottoms showed, ever since
its introduction there has been a conflict between the official aim of the suspended
sentence, avoiding prison, and the way in which many sentencers regard it – the
sword of Damocles.90 In other words, there has always been a body of opinion
among sentencers to the effect that the suspended sentence is merely another non-
custodial sentence with a sharper threat to it, and not in any real sense a custodial
sentence. Against this background, it is hardly surprising that in the early days
suspended sentences were imposed in large numbers, some of them were breached,
and in the event the hoped-for reduction in the prison population failed to occur.
The Council’s guideline seeks to tackle this ‘malfunction’ of the suspended sentence
by reiterating the sequence of decisions implicit in the statutory framework:

(a) Has the custody threshold been passed?

(b) If so, is it unavoidable that a custodial sentence be imposed?

(c) If so, can that sentence be suspended (sentencers should be clear that they would

have imposed a custodial sentence if the power to suspend had not been available)?91

Whether this reiteration will be sufficient to prevent a return to the pre-1991
practice, whereby suspended sentences were often imposed on people who would
not otherwise have been sentenced to imprisonment, remains to be seen. One prob-
lem with it is that the logic may be thought imperfect. In taking step (b) above,
and deciding that a case which passes the custody threshold can be brought
below the threshold, the court must take account of all mitigating and aggravating
factors – once. Then in deciding (c), whether there are factors justifying the sus-
pension of a sentence that cannot be brought below the custody threshold, the
court must consider the same aggravating and mitigating factors – again. If a plea
of guilty, or having only one previous conviction, or having a young dependent
child, is thought insufficient to bring a case below the custody threshold, can it then
be held sufficient to justify suspending? If there is to be a positive answer to this
question, it must consist of two elements – one, that in theory it is possible to think
of a given set of mitigating factors being not quite strong enough to justify bringing
a custodial sentence down to a community sentence but having sufficient strength
to justify suspending the custodial sentence; and the other, an admission that the
line is necessarily a fine one.

It is evident from this discussion that there are several ways in which the new
suspended sentence could malfunction – it could be imposed where prison itself
would not be; it could be made longer than an immediate sentence would have been;
the requirements added to it may be unduly onerous; and (perhaps consequently)
more cases may be breached and result in actual imprisonment. On the other hand,
if courts follow the Council’s guidelines carefully and make use of their powers to

90 Bottoms (1981).
91 SGC, New Sentences: Criminal Justice Act 2003 (2004), para. 2.2.11.
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review the progress of offenders on suspended sentences, there is the possibility of
taking out of prison a fair number of offenders who might otherwise have been sent
there, and of doing so without damage to public safety. That happened in Canada
when the conditional sentence was introduced, albeit with some different features.92

9.4.3 Intermittent custody

The government was keen to introduce intermittent custody as a sentence ‘suitable
for those currently receiving short sentences who are not dangerous and who do not
have to be held in secure accommodation to protect the public’.93 This immediately
raises an important question, since being dangerous is not and has never been a
criterion for an immediate prison sentence – nor has public protection. The princi-
pal criterion at present is the seriousness of the offence(s), as s. 152(2) makes clear.
If dangerousness or the need for public protection were instated as the threshold
test for prison, the number of custodial sentences would surely show a significant
decline.

Keeping to the law as it is, s. 183 of the 2003 Act empowers a court to order
that any term of imprisonment between 28 and 51 weeks should take effect as an
intermittent custody order, so long as there are facilities in the particular court area.94

The court must specify the number of custodial days, which may be between 14
and 90, the remainder of the term being served on licence. The licence may include
requirements of one or more of four kinds – unpaid work, activity requirement,
programme requirement, or prohibited activity requirement. The offender must
consent to the making of an intermittent custody order.

In what circumstances should intermittent custody be imposed? It is clear that the
custody threshold must be passed, and the court must be satisfied that a suspended
sentence cannot be justified. Thus steps (a), (b) and (c) for the imposition of
suspended sentences must be taken, and a further step (d) considered: if the sentence
cannot be suspended, can it be served intermittently?95 In its guideline the Council
accepts that ‘public safety should always be the paramount consideration’, so that
this sentence should not ‘be used for sex offenders or those convicted of serious
offences of either violence or burglary’.96 It goes on to suggest that it may be suitable
for those who are ‘full-time carers; employed; or in education’. This echoes the
White Paper, which added that intermittent custody ‘could be especially effective
for some women offenders who have children, which could result in fewer children
growing up in care or starting life in jail’.97 There are some who would argue
that giving priority to offenders who are in employment or in education may be
discriminatory, a charge often brought against the suspended sentence in times past,
and that any measure that discriminates in this way should be opposed. This points
to the paradox in trying to keep people in jobs or to keep families together, when

92 Roberts, J. (2003), (2004). 93 Home Office (2002), para. 5.34.
94 Intermittent custody was introduced on a pilot basis in 2004 and is not yet available to all courts.
95 SGC, New Sentences: Criminal Justice Act 2003, para. 2.3.11.
96 Ibid., para. 2.3.9. 97 Home Office (2002), para. 5.34. Cf. above, ch. 5.
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it is a question of allocating scarce penal resources such as intermittent custody.
The Council takes this point in its guideline, and states that ‘courts should strive
to ensure that the intermittent custody provisions are applied in a way that limits
discrimination and they should, in principle, be considered for all offenders’. But
this aspect of intermittent custody ought to be carefully monitored.

In practice, intermittent custody is vulnerable to many of the possible malfunc-
tions described earlier in relation to suspended sentences. Will courts use it where
otherwise a suspended sentence or even a community sentence might have been
imposed? The guideline is designed to avoid this, through its rigorous (a) to (d)
decision sequence, but the history of suspended sentence provisions is not encour-
aging. Some will doubtless raise the same question – how mitigating factors that
fail to save an offender from custody and are thought insufficient to justify sus-
pension of the sentence may nevertheless be held sufficient to justify intermittent
custody. The reply is almost the same, except insofar as intermittent custody proves
to be targeted on the particular groups mentioned above. Will courts lengthen the
term when imposing intermittent custody? The Council argues that courts should
actually shorten the term when ordering the sentence to be served intermittently,
because it will be more disruptive of life to have to leave one’s family to travel to the
custodial establishment each weekend. It therefore declares that ‘once a court has
decided that an offender should be sent to prison and has determined the length of
the sentence, it should reduce the overall length of the sentence because it is to be
served intermittently’.98 What effect this will have remains to be seen. Will courts
impose onerous licence requirements on those who receive the favourable sentence
of intermittent custody? The Council warns against this, arguing that offenders
will participate in full programmes during the weekends and that any conditions
imposed during the week should be negative (such as curfew or prohibited activity)
rather than positive requirements.99

The pilot projects of intermittent custody have been in operation for some time,
and careful evaluation is awaited. But no less important than completion rates,
breach rates and so forth is the question of the types of offender for which intermit-
tent custody is imposed, compared with the types who receive community sentences,
suspended sentences and immediate custody. We have seen that the distinctions that
have to be drawn between a community sentence, a suspended sentence, intermit-
tent custody and immediate custody may be very fine ones; it seems likely that they
will turn on the disposition of the court rather than on objective factors connected
with offence or offender, but that remains to be established.

9.4.4 Custody plus

It was observed in part 9.4.1 that the government thought that the previous arrange-
ments for custodial sentences under 12 months were difficult to defend. The Halliday
report had denounced them on three main grounds – that the offender served half

98 SGC, New Sentences: Criminal Justice Act 2003, para. 2.3.13. 99 Ibid., para. 2.3.12.
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the sentence and was then released without support, so that the second half of
the sentence was ‘meaningless and ineffective’; that the custodial part was usually
too short for any constructive programmes inside prison; and that reconviction
rates for short-term prisoners were unacceptably high.100 The Halliday report went
on to show that the courts’ usage of sentences under 12 months had risen by two-
thirds between 1989 (27,000) and 1999 (45,000), with sentences under three months
increasing by no less than 167 per cent in that period. On examining which types
of offender were receiving sentences under 12 months, Halliday found

large numbers of persistent offenders, with multiple problems and high risks of re-

offending, whose offences (and record) are serious enough to justify a custodial sen-

tence, but not so serious that longer prison sentences would be justified. A more effective

recipe for failure could hardly be conceived.101

Halliday’s response to the various problems of short custodial terms was to
propose a new sentence of ‘custody plus’, made up of a custodial portion and a
period of supervision (with conditions) in the community, with the clear objective of
engaging the offender in programmes aimed at reducing reoffending. The custodial
portion would be limited to three months and therefore shorter than some current
sentences, but Halliday advocated this as a strengthening rather than a weakening of
the requirements imposed on this group of offenders.102 The government accepted
Halliday’s diagnosis of the problem and his remedy,103 and so s. 181 of the 2003 Act
replaces all terms of imprisonment for less than 12 months with the new sentence
of custody plus.

The overall term of the sentence must be between 28 and 51 weeks;104 the custo-
dial portion must be between 2 weeks and 13 weeks; but in calculating the overall
sentence, the court should ensure that the licence period is at least 26 weeks in
length. This means, for example, that it would be unlawful for a court to impose the
minimum sentence of 28 weeks and direct four weeks in custody and the remainder
on licence. If the court wishes a custodial period of four weeks, it will have to add at
least 26 weeks on licence, to make 30 weeks in total. The court is also empowered,
by s. 181(3)(b), to require the licence to be granted on conditions that correspond
(broadly) with the requirements that may be imposed on an offender made sub-
ject to a community order (see Chapter 10.6 below). Alternatively, it may leave the
licence conditions to be determined by NOMS at the time of release.

Custody plus is a bold and positive step towards reducing reoffending, but if it
is to be even a modest success it must avoid some obvious pitfalls. The first is that
its chief aim is to reduce reoffending, and to do so among a group of offenders that
includes many difficult cases (persistent minor offenders, often socially dislocated or

100 Halliday (2001), paras. 1.16–1.19 and 3.1–3.8, with Appendix 6.
101 Halliday (2001), para. 3.1. 102 Halliday (2001), para. 3.19.
103 Home Office (2002a), paras. 5.22 – 5.26.
104 The sentencing powers of magistrates will be increased to 12 months for one offence when s. 154

of the 2003 Act is brought into force, probably in autumn 2006.
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otherwise disadvantaged). The question is whether there are effective interventions
for this group – a question of evaluation to which we return in Chapter 10 below –
and indeed whether the criminal justice system has the capacity to change behaviour
if social, educational and employment policy changes are not also in place. It must
be said that the available evidence is not yet persuasive. A second obvious pitfall is
that the new sentence may be more widely used by the courts. It seems clear that this
is not what the government intends, since custody plus is now to be underpinned
by the suspended sentence and by intermittent custody and it is hoped that they
will ‘divert’ some offenders who might otherwise have received a short immediate
custodial sentence. But if custody plus is the type of short sentence that the courts
‘have been waiting for’,105 there is the risk that it will be used even more frequently
than short terms of imprisonment have come to be used in recent years. It could
come to be regarded as a community sentence with teeth – a short spell behind
bars, followed by intensive community programmes.106 In an attempt to prevent
this, the Sentencing Guidelines Council has emphasized the wording of s. 152(2)
and the need to adopt a step-by-step approach in these cases, first ensuring that
the custody threshold is passed and cannot be avoided, and then considering a
suspended sentence and intermittent custody in turn, before resolving that custody
plus may be imposed. This will be a stern test for the effectiveness of sentencing
guidelines.

A third and related pitfall is that custody plus may lead to longer sentences for
some offenders who currently receive only one or two months of imprisonment,
particularly from a magistrates’ court. The effective minimum will now be over six
months (28 weeks). It is right to respond that the whole idea of the new sentence is
different, with its emphasis on support and rehabilitation in the community.107 But
in terms of the totality of social control over these offenders, there is a lengthening.
Moreover, there is a fourth and closely connected pitfall, even in cases where the
decision to impose custody plus is within the spirit of the legislation. The basis
for calculating the length and components of custody plus is not clear. It is not
sufficient to say that courts should be guided by the same principles as they always
have been, except that the minimum term of custody plus will, in effect, be over
six months (28 weeks) and the maximum just below 12 months (51 weeks). This
will not do, because the court will need to specify the length of each component.
The primary task will be to set the term of custody at between two and 13 weeks;
but immediately a court goes beyond the minimum of two weeks, the total length
of custody plus begins to climb to seven months and longer, since there must be
a minimum of 26 weeks on licence. The Sentencing Guidelines Council may be

105 Home Office (2002a), para. 5.23: ‘there was widespread recognition of the need to make short
sentences more effective in this respect’.

106 This possibility was raised by some sentencers interviewed by Hough et al. (2003), p. 39: ‘it could
substitute for community penalties rather than conventional custody, and serve to accelerate the
increase in the prison population’.

107 Gullick (2004), for a thoughtful discussion.
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expected to issue guidelines on this point and, once again, this will be a test of the
practical effectiveness of guidelines. More generally, the danger of lengthier periods
of compulsory intervention for these offenders is increased when one considers that
the licence conditions take effect until the end of the nominal sentence, that these
offenders include numbers of persistent offenders and that breach of licence will
usually result in further custody. On the other hand, if the custodial part of a custody
plus sentence is six weeks or longer, the offender will be eligible for early release on
Home Detention Curfew – which has the potential to reduce the time actually served
by up to one half.108 This leads to a fifth possible pitfall – that some sentencers may
take the view that custody plus fails to deliver the amount of custody they think
appropriate in a given case, and that they may therefore impose a sentence of
12 months’ imprisonment (i.e. just above the limit for custody plus) when in truth
the case does not warrant a sentence of that length. It will be for the Sentencing
Guidelines Council and subsequently the Court of Appeal to police this boundary,
but how effectively this can be carried out remains to be seen. The worst outcome,
combining the fourth and fifth pitfalls, will be for custody plus to be used for some
cases that previously attracted only a community sentence, and for sentences of
12 months to be used for some cases that previously attracted only six or nine
months’ imprisonment. This would increase the use of imprisonment without
justification.

9.5 Custodial sentences of twelve months and longer: release on
licence

The discussion in Chapter 4 explored some of the parameters of proportionality in
English sentencing. For the offences which are widely regarded as most serious, the
courts have gradually produced a kind of framework or tariff which takes the sen-
tence for murder as its starting point, and then works downwards towards robbery,
attempted murder and rape. In Chapter 4 some questions were raised about the
differentials between offences within this judicial structure. In part 2 of this chapter
some international comparisons were discussed. Despite the difficulties of accuracy
in those matters, it is widely accepted that English courts impose longer sentences
than those of the courts in most other European countries (although shorter sen-
tences than in the United States). However, in terms of the impact of those sentences,
much depends on three factors – the release provisions, the application of Home
Detention Curfew, and the effect of both these on sentencing practice.

9.5.1 Release provisions in the 2003 Act

Under the law as established by the Criminal Justice Act 1991 and the Crime
(Sentences) Act 1997, release from sentences of less than four years was automatic
after serving one-half, the third quarter being under supervision and the whole

108 Gullick (2004), pp. 654–5. HDC is examined below.
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of the second half being on licence. For sentences of four years and over, prison-
ers were eligible for release after one-half but it was for the Parole Board to decide
whether, and if so when, to release them between the half-way and two-thirds points.
All long-term prisoners were released after two-thirds, with supervision until the
three-quarters point and then a licence until the end of the sentence.

The effect of the Criminal Justice Act 2003 is to alter the release provisions in a
significant way. All prisoners serving determinate sentences of 12 months or longer
are automatically released after serving half the sentence. On release, however, all
these prisoners will be subject to supervision on licence until the expiry of the full
nominal sentence. The effect is to shorten the time served in prison by many of
those sentenced to four years or longer, but at the same time to increase the amount
of supervision of released prisoners significantly. Thus the length of compulsory
intervention flowing from prison sentences is increased, but the length of time spent
behind bars is reduced overall. Indeed, the reductions may be even greater than so
far described, because Home Detention Curfew will now be available for prisoners
serving four years or longer, as well as to those serving shorter terms. This may mean
that a further period of up to four-and-a-half months (135 days) may be taken off
some sentences.109 For those who believe that imprisonment is over-used in this
country to an extent that is unnecessary for public protection, the Act’s provisions
on early release will be most welcome. However, they do increase the burden on
NOMS to provide sufficient and effective supervision. The changes can be defended
in terms of public protection, because the supervisory element is much increased
under the new arrangements; but the effectiveness of such supervision will have to
be confirmed by experience.

One implication of the changes is that the Parole Board no longer has a function
in relation to determinate sentences. Release is automatic, and it is for NOMS to
take charge after that. Courts have the power to recommend certain licence con-
ditions at the time of sentencing,110 but the precise terms of the licence will be set
by the Home Office on advice from the prison governor and from NOMS. Various
resettlement programmes for released prisoners are in place or being developed, in
order to address problems such as unemployment, lack of housing and addiction.111

The work of the Parole Board will therefore be confined, as we saw in Chapter 6.8,
to dealing with offenders serving ‘dangerousness’ sentences where release is deter-
mined by assessments of risk. Those offenders lie outside the category of determinate
sentences now being discussed.

9.5.2 Home Detention Curfew

Home Detention Curfew (HDC) was introduced in 1999 as a means of releasing
certain prisoners earlier than their normal release date, subject to curfew restrictions
which are electronically monitored. Offenders thus released therefore have to be

109 See further Gullick (2004), pp. 660–1. 110 Criminal Justice Act 2003, s. 238.
111 Home Office (2002), paras. 6.19–6.25.
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‘tagged’. Under the pre-2003 Act regulations, certain prisoners serving sentences
under 12 months (excluding sex offenders and some others) would presumptively be
released on HDC unless an assessment in prison yielded ‘exceptional and compelling
reasons’ to refuse it.112 HDC was also available to prisoners serving sentences of
12 months and under four years, with certain exclusions of sex and violent offenders.
There is a risk assessment process within the prison and, again, the decision to release
is that of the prison governor. The maximum period of HDC was raised to 90 days
in 2002 and then to its present 135 days in 2003. The regulations provide for recall
to prison for non-compliance with the terms of the licence or, more broadly, if the
offender is considered to represent a threat to public safety.

When announcing the extension of the HDC scheme in 2002, Lord Falconer
stated:

Home Detention Curfew has been very successful in providing prisoners with a smooth

and more effective reintegration back into the community, enabling prisoners to be

released from prison early while still subject to restrictions placed on their liberty.

Increasing the curfew period will allow them to make the transition over a longer

period and will help them resume employment or training at an earlier stage.113

It appears that some 30 per cent of those eligible for HDC in its first five years
were released, that the rate of recall to prison was around 5 per cent, and that the
subsequent reconviction rate of those released on HDC was little different from
those released normally.114 Details of the application of HDC to sentencing under
the 2003 Act are not yet clear, but it will remain an administrative decision taken
by the prison governor and will be available, for the first time, for those prisoners
serving four years and longer. Its operation has prevented the prison population
from rising even higher in the last few years, and it tends to demonstrate that
considerations of public safety do not necessitate prison sentences of the lengths
currently handed down.

9.5.3 The effect on sentencing practice

What will be the effect of the new provisions on early release and of HDC on the
sentencing practices of the courts? The first step should be to apply s. 153(2), when
calculating the length of a custodial sentence, and to impose ‘the shortest term . . .
commensurate with the seriousness of the offence’.115 The word ‘shortest’ has not
been used in this statutory context before, and should be taken as a clear indication
that sentences in cases falling outside the dangerousness provisions of the 2003
Act should be brought down. The Court of Appeal has emphasized that the courts

112 For an analysis of the relevant regulations, see Livingstone, Owen and Macdonald (2003),
pp. 287–94.

113 25 Nov. 2002, quoted by Lord Woolf CJ in McInerney and Keating [2003] 2 Cr App R (S) 240 at
p. 249.

114 Nellis (2004), pp. 233–4.
115 Cf. the analysis of the last seven words in ch. 3.5 above.
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should not take account of the possibility of release on HDC when calculating the
length of a sentence.116 However, there is the possibility that some sentencers might
take the view that the new early release provisions reduce the custodial element of
long sentences too greatly, and may try to counteract this by raising overall sentence
levels. This would be to subvert the logic of the 2003 Act, and the Sentencing
Guidelines Council has already attempted to prevent this. The Council points out
that the supervisory element of all sentences of 12 months or more will be longer
and more demanding and restrictive than hitherto. Its reasoning is that

As well as restricting liberty to a greater extent, the new requirements will last until the

very end of the sentence, rather than to the three-quarter point as at present, poten-

tially making a custodial sentence significantly more demanding than under existing

legislation. Breach of these requirements at any stage is likely to result in the offender

being returned to custody and this risk continues, therefore, for longer under the new

framework than under the existing legislation.117

The Council states that guidelines issued in the future will be lowered to take
account of this, but it recognizes that all existing sentencing guidelines and informal
tariffs will need to be lowered if the total penal bite of sentences is to be kept as it
is, and not increased contrary to the legislative intention. It concedes that there are
many factors to be considered in trying to ‘achieve the best match’ between old and
new calculations, and its guideline is as follows:

When imposing a fixed term custodial sentence of 12 months or more under the new

provisions, courts should consider reducing the overall length of the sentence that

would have been imposed under the current provisions by in the region of 15 per

cent.118

This is an important injunction if Parliament’s intention is to be carried through
with fairness and due restraint. It means that all sentencing guidelines announced
before April 2005, whether by the Court of Appeal or the Council, must now be
interpreted subject to a deduction of some 15 per cent – a point that does not appear
to have received specific endorsement or publicity among sentencers.

There are two obvious problems with the Council’s guideline. One is that, if it
is not carefully policed by the Court of Appeal, it will simply not happen – or, at
least, not in all cases or to the required extent. The plasticity of English sentencing
levels makes it difficult to ensure that changes of this kind are really occurring. In
1992 Lord Taylor as Lord Chief Justice issued a Practice Statement to try to prevent
a similar malfunction resulting from the Criminal Justice Act 1991. Recognizing

116 Al-Buhairi [2004] 1 Cr App R (S) 496.
117 SGC, New Sentences: Criminal Justice Act 2003 (2004), para. 2.1.5.
118 Ibid., para. 2.1.10. The Council, following the Panel, had originally proposed a reduction of ‘up

to one quarter’ in its draft guideline. The Home Affairs Committee of the House of Commons
did not comment on this, but the Home Secretary took the view that, while the reasoning was
correct, the amount of the reduction should be less and should be consistent. Presumably in
response to this, the Council replaced 25 per cent with 15, and ‘up to’ with ‘in the region of ’.
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that the Act would effectively lengthen the time spent in prison as a proportion
of a given sentence, he stated that courts should have regard to the longer periods
served and to the risk of offenders ‘serving substantially longer’ if sentence lengths
were not reduced.119 The wording of the statement was much more tentative than
that of the Council’s guideline, and it is difficult to find any evidence that it had
the effect of reducing nominal sentence lengths120 – although that may be partly
because sentence lengths began to go upwards during 1993 for unrelated reasons.
That leads on to the second possible problem – that sections of the mass media
may choose to portray this aspect of the 2003 Act, not as a means of increasing the
length of control over offenders and increasing the chances of reducing reoffending
and thus protecting the public, but rather as an underhand method of cutting the
costs of the prison system. In relation to the increase of the maximum sentence
for causing death by dangerous driving from 10 to 14 years, the effect of the early
release provisions and of the Council’s guideline may be to reduce the time spent
by such offenders in custody rather than to increase it;121 and there may be some
who are more impressed by this fact than by the lengthening of the total period of
control over such offenders.

9.6 Demographic features of the prison population

The composition of the prison population is almost entirely the result of decisions
of the courts, either applying the law or using their discretion. While sentencers may
state that they never send anyone to prison unless there is no alternative, and that
prison is truly a last resort, it is instructive to consider the sorts of offender found in
the prisons, and their proportions. This may say something about the functioning of
the criminal justice system as a whole, and about sentencing decisions in particular.
One enormous improvement in the last decade has been the steep decline in the
number of fine defaulters sent to prison: from 1992 to 1995 some 20,000 or more
offenders who defaulted on fine payments were committed to prison each year,
whereas court decisions and a change of Home Office policy then led to a sharp
decline and the greater use of other means of enforcement. In 2002 the number of
fine defaulters received into prison was 1,192.122 For other groups of offender, the
position has been less positive – notably women, ethnic minorities and mentally
disordered offenders. First, however, mention must be made of a class of prisoner
that does not consist of convicted offenders – the remand population.

9.6.1 Remand prisoners awaiting trial

The average number of persons held in prison on remand has been around 11,000–
12,000 since 1994: in 2002 the number was 12,790, an increase of some 14 per cent

119 Practice Statement: Criminal Justice Act 1991 (1992) 95 Cr App R 456.
120 See also Hough et al. (2003), p. 19.
121 Cf. Gullick (2004), p. 660, written before the Council’s guideline appeared.
122 Prison Statistics 2002, Table 1.13; see ch. 10.5 below.
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over 2001, when the figure was 11,240. Although this now represents a lower pro-
portion of the prison population than a decade ago, because of the steep rise in the
numbers of sentenced prisoners, it remains a cause for concern. Putting the matter
bluntly, those awaiting trial have not been convicted and should receive the benefit
of the presumption of innocence; and yet they are not only deprived of their liberty
but also, in many cases, subjected to the worst conditions in the English prison
system (i.e. in local prisons). Although there are some new, purpose-built remand
prisons, most of the overcrowding occurs in local prisons, as we saw in part 9.1.2 of
this chapter. The position bears particularly harshly on those remandees who are
acquitted at their trial or have their case discontinued – one-fifth of both male and
female remand prisoners.123 It also bears particularly harshly on women, for the
reasons elaborated in part 9.6.2 below. Over a decade ago the Woolf Report placed
strong emphasis on the special rights of remand prisoners and called for improved
and separate facilities for them, describing the present situation as ‘a travesty of
justice’.124 There has been some progress since then, but in essence the problem
remains.

It has long been the case that persons who appear for sentence having been
remanded in custody are much more likely to receive a custodial sentence. From
one point of view this is unremarkable: the reasons why these people are remanded
in custody may be very similar to the reasons for giving them custodial sentences.
However, there is also the possibility that courts may occasionally react differently
to offenders simply because they have been remanded in custody, or that remand in
custody handicaps the presentation of mitigating factors. Flood-Page and Mackie
showed that the proportionate use of custodial sentences for first offenders differed
between 90 per cent (remanded in custody) and 36 per cent (on bail), and for
those with previous convictions between 85 per cent (remanded in custody) and
44 per cent (on bail).125 The authors rightly commented that ‘factors which affect
the sentencing decision overlap with those which influence remand decisions’; the
question is whether that overlap is total, or whether some part of these wide diver-
gences is attributable to other causes.

9.6.2 Women prisoners

Table 12 in part 9.2 of this chapter demonstrates the rapid increase in the female
prison population, which almost trebled in the years from 1992 to 2002. Table 13
shows that it is the longer sentences that have increased most significantly, and
Table 12 confirms that it is the numbers imprisoned for drug offences, robbery
and burglary that account for most of the increase. Three strands of explanation
are usually put forward – a rise in the number of women being prosecuted and
convicted, a rise in the proportion of women being sentenced to custody, and an
increase in the average length of custodial sentences.126 The first factor appears not

123 Prison Statistics 2002, Table 4C, discussed in Ashworth and Redmayne (2005), ch. 8.
124 Woolf (1991), para. 10.55. 125 Flood-Page and Mackie (1998), p. 76.
126 Prison Reform Trust (2000), p. 2.
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to be borne out, since the number of women found guilty or cautioned for indictable
offences declined from some 101,000 in 1992 to fewer than 89,000 in 2002.127 The
last two factors apply to men also, as we saw in part 9.2 above, and yet the increase in
women prisoners far outstrips the percentage increase in male prisoners in recent
years. It could be argued that this is because the number of women prisoners was
so low in the first place that expressing the increases in percentages may give a
misleading impression; against that, however, there is surely no doubt that a major
change has taken place.

The steep increase in women prisoners in the late 1990s led to various initiatives,
including the creation in 2001 of a Women’s Offending Reduction Programme
designed to reduce women’s offending by measures taken not only in the criminal
justice system but also in the spheres of health, housing and employment.128 It is not
known what effect this programme has had, but certainly the figures for women’s
imprisonment appear not to have taken a downturn. Another initiative was the
judgment of Lord Woolf CJ in Mills (2002),129 referring to the overcrowding in
women’s prisons and to the need to consider the special position of women:

Because of the smaller percentage of the prison population, the ability to imprison

mothers close to their homes in the community is difficult. The difficulties in the

prison population to which we have referred do not mean that if an offence is such

that it is necessary to send an offender to prison, they should not be sent to prison for

the appropriate time. But in a borderline case, in a case where the offence does not

in particular involve violence but is one with financial consequences to a commercial

concern, it is very important that those who have responsibilities for sentencing take

regard to the prison population as well as the other matters. In a case of a person such

as this appellant who is of previous good character, who has been performing useful

acts in the community, where there is every reason to think that she will not re-offend,

and where the offending behaviour is out of character with her normal behaviour, the

courts should strive to avoid sending her to prison and instead use punishments in the

community . . .

Well-intentioned as this passage was, its prospects as a sentencing initiative were
never good, largely because each phrase restricts its application to fewer and fewer
women offenders. Table 12 shows that the average number of women serving sen-
tences for theft and related offences has not increased as greatly as for other types of
offence. Probably most of the women in that category are persistent minor offend-
ers,130 sent to prison because they have long records and the courts, having tried
other alternatives, use prison as ‘a last resort’. Very few women ‘economic’ offenders
sent to prison have the kind of background Lord Woolf described.

It is estimated that around half of all women received into prison have dependent
children for whom they are the primary carer, and in Chapter 5.4.5 above the scope

127 Criminal Statistics (2002), Table 2.9. 128 Home Office (2001b).
129 [2002] 2 Cr App R (S) 229, above, n. 55 and accompanying text.
130 See the argument of Gelsthorpe and Morris (2002), emphasizing that ‘women commit less serious

crimes and pose fewer risks than men’.
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for mitigation of sentence on this basis was discussed. In terms of the impact of the
2003 Act, it was noted in part 9.4.3 above that intermittent custody is said to be
particularly appropriate for women offenders with responsibilities as carers. It is also
possible that some women could benefit from the reinvigorated suspended sentence.
However, as argued in parts 9.4.2 and 9.4.3 above, much turns on the courts’
willingness to apply the spirit of the 2003 Act in this regard. If one rereads the passage
from Lord Woolf ’s judgment in Mills just quoted, would it not now be easy for him
to conclude by proposing a suspended sentence, or even intermittent custody, rather
than a community sentence? This demonstrates the precarious prospects of the 2003
Act’s measures, not least for women offenders. Moreover, for those women sent to
prison for repeated minor property offences, the 2003 Act’s provisions on persistent
offenders appear more likely to toughen than to soften sentencing practice.131 The
Act does little to address the high proportion of women prisoners suffering from
mental health problems, or the relatively high proportion of foreign nationals.

Finally, there is a strong argument that a sentence of imprisonment for a woman
is correspondingly harsher than for a man. The argument would be that the existing
prison estate for women means that, too frequently, they are held a considerable
distance from their home and family, and that this constitutes an extra source
of deprivation. Immediate steps should be taken to improve the situation. The
Wedderburn Committee recommended, among other proposals, that the existing
prison estate for women be replaced by ‘suitable, geographically-dispersed custodial
centres’, that a Women’s Justice Board (along the lines of the Youth Justice Board) be
created and that in the community there should be a properly accessible network of
Women’s Supervision, Rehabilitation and Support Centres.132 These changes have
not occurred, and there remain major problems in respect of women’s prisons and
the offenders held in them. In 2003 the Chief Inspector of Prisons drew attention
to the fact that ‘one in four women in local prisons self-harm’, and on the general
issue of women prisoners concluded:

The special needs of women, many of whom will not come from the region or area,

need to be promoted vigorously in a system in which they will always be a small, and

easily marginalized, minority. This Inspectorate will continue to do that; we will expect

the Prison Service to do the same.133

The increasing numbers of women in the prisons makes it all the more urgent
to deal with the well-known problems.

9.6.3 Ethnic minority prisoners

The sentencing of ethnic minority offenders was discussed in Chapter 7.2 above,
and the points made there will not be repeated here. However, it must be recognized
that the prison population contains a far higher proportion of people from ethnic

131 See above, ch. 6.3. 132 Prison Reform Trust (2000), ch. 6.
133 HMCI Prisons (2003), pp. 3–5.
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minorities than does the general population of this country. While between 1 and
2 per cent of the general population is black, the proportion in male prisons is
around 15 per cent and in female prisons around one-quarter.134 The categories of
‘South Asian’ and ‘Chinese and other’ in the prisons stand at around 3 and 4 per
cent respectively, about double their proportion in the general population. Whether
these proportions are evidence of discriminatory practices in the criminal justice
system was discussed in Chapter 7.

A somewhat related issue in the prisons is the number of foreign nationals held.
In 2004 some 9,000 foreign national prisoners were among the prison population,
representing some 12 per cent of male prisoners and 20 per cent of female prisoners.
They present obvious problems of communication within the prisons, as well as
suffering additional hardships concerned with communication with their families,
some discriminatory treatment and a lack of preparation for release.135 The Chief
Inspector reports a lack of commitment to instituting foreign national policies in
individual prisons, commenting that ‘only 8 out of 38 prisons in full inspections
had foreign national policies, and of these only two London prisons (Brixton and
Wormwood Scrubs) could be described as making reasonable progress in imple-
menting them’.136 Difficulties of this kind make it particularly important to think
further about the various regulations for the transfer of prisoners to their home
country: repatriation is possible under the international Convention on the Trans-
fer of Sentenced Prisoners 1983, incorporated into domestic law in the Repatriation
of Prisoners Act 1984.137

9.6.4 Mentally disordered prisoners

Successive studies have found that a significant proportion of the prison population
is suffering from mental disturbance, and that some prisoners – possibly as many as
one-third – might be classified as mentally disordered. In a survey by Gunn, Maden
and Swinton, some 37 per cent of the sentenced prisoners were diagnosed as mentally
disordered, including 3 per cent whose conditions were severe enough to require
hospital treatment.138 A survey of the custodial remand population by Brooke,
Taylor, Gunn and Maden put at 63 per cent the proportion suffering from mental
disorder.139 Whereas the proportion of the sentenced prison population suffering
from a psychosis was put at 2 per cent, it rose to 5 per cent among remandees. A sub-
sequent study by Singleton, Meltzer and Gatward found that as many as 78 per cent
of male remand prisoners, 64 per cent of sentenced males and 50 per cent of sen-
tenced females had some form of personality disorder, and also that 10 per cent
of male prisoners and 20 per cent of female prisoners had been mental hospital
patients at some time.140

134 Prison Statistics 2002, Table 6.3. 135 HMCI Prisons (2004), p. 20.
136 HMCI Prisons (2004), p. 20. 137 Livingstone, Owen and Macdonald (2003), pp. 302–9.
138 Gunn, Maden and Swinton (1991). 139 Brooke, Taylor, Gunn and Maden (1996).
140 Singleton, Meltzer and Gatward (1998).
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Policy in this sphere has not been coherent. The Mental Health Act 1983 sought
to restrict the use of hospital orders for offenders classified as mentally impaired or
psychopathic, by requiring evidence that the condition is treatable. This has been
effective in reducing the number of offenders admitted to mental hospital, but one
consequence has been that mentally disordered offenders continue to be sentenced
to custody, even though it is clear that prison is rarely a suitable place for mentally
disordered people. The Richardson report quotes the Chief Inspector of Prisons’
comment that the regime on the psychiatric ward at Wormwood Scrubs prison ‘was
barren and impoverished . . . [and] entirely unacceptable . . . The patients’ rights
to NHS equivalent health care were not being met.’141 Although there have been
some improvements since then, there have been unacceptable numbers of suicides
and incidents of self-harm, many of which are associated with mental disturbance.

From the sentencer’s point of view, there are two key steps when dealing with
the mentally disordered. The first is to ensure that they are recognized as such, and
this requires courts to take note of factors indicating the presence of some mental
disturbance and to call for a medical report. Section 157 of the Criminal Justice
Act 2003 imposes a duty to obtain and consider a medical report before passing any
custodial sentence on a person who appears to be mentally disordered (although
s. 157(2) qualifies that duty), and also requires the court to consider any other
information bearing on the offender’s mental condition and the likely effect of a
custodial sentence on that condition and on any possible treatment for it.142 This is
a necessary provision, but a similar section has been in force for over a decade and
its effects are difficult to discern.

Some sentencers argue that there is also a major problem at the next stage: that
where an offender is said to be mentally disordered and to require treatment, doc-
tors and hospitals are often unwilling to accept offenders as patients. This is what
often leads a court to impose imprisonment. On the other hand, some years ago
Lord Woolf ’s inquiry found at least one area of the country in which about half
of the recommendations for hospital orders by psychiatrists were turned down by
the courts,143 perhaps because of concerns about release from mental hospitals.
It remains the case that increased provision through the health and social ser-
vices (including more secure and medium-secure hospital places) is likely to be
the only practical way of dealing with the problem: without that, the courts and
the criminal justice system are hampered, and more prison sentences are likely
to result.

There are also provisions for the transfer of prisoners to mental hospital during
their sentence. Although the use of transfers increased considerably during the
1990s, it has not removed the problem of mentally disordered offenders being kept

141 Richardson (1999), para. 16.1.
142 The section re-enacts s. 4 of the Criminal Justice Act 1991; see also s. 166(5) of the 2003 Act,

preserving the courts’ power to mitigate sentence in the case of mentally disordered offenders.
143 Woolf (1991), para. 10.120.
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in unsuitable prison accommodation. This is one of many problems relating to
mentally disordered offenders which will be revisited in Chapter 12.3.

9.7 Conclusions

This chapter has pointed out the strengths of the argument for restraint in the use
of custody – arguments of principle, of effectiveness in preventing crime, and of
economics. These arguments received some degree of acceptance at the beginning
of the 1990s, at least in one part of the then government’s twin-track approach
to sentencing policy and among some members of the judiciary. But during the
decade they lost virtually all political force, as the rhetoric of penal repression
began to spiral upwards. The first five years of the new millennium have seen
no change in the political rhetoric, although the government’s policy does appear
to be one of bifurcation and not unmitigated severity. Serious, ‘dangerous’ and
persistent offenders are marked out for severe responses, whereas for other cases
there is evidence of a commitment to reducing reoffending through rehabilitative
programmes, manifest particularly in the emphasis on community sentences and
the expansion of supervision under licence for both short-term and longer custodial
sentences.

Overcrowding and poor regimes remain major practical concerns in relation to
the prison system. Many inmates of the local prisons are suffering conditions that
are likely to be found to violate Article 3 of the Convention. The CPT has given
official warnings about this in its reports,144 but overcrowding continues to be acute
in certain prisons, and inmates are forced to endure unsatisfactory conditions in
their cells for as many as 23 hours per day. The Scots courts have found certain
prison conditions to be in violation of Article 3,145 and it will not be long before
this argument is tested in the English courts. The response that more prison places
are ‘on the way’ fails to meet the human rights issue: the Convention rights of many
individuals are being violated now, and one obvious remedial step should be taken –
declaring that no prison shall admit prisoners above the number for which its
certified normal accommodation provides.146 The ramifications of this would cause
difficulties for sentencing, although not necessarily difficulties for sentencers – the
problem could be dealt with by means of executive release.

So far as sentencing is concerned, the impact of guidelines is a key issue. There
have been so many other changes affecting sentencing in the years since 1999 that it is
virtually impossible to identify any particular effect of guidelines without specially
targeted research. Some of the sentencers interviewed by Hough, Jacobson and
Millie suggested that

144 See part 9.2.2 above.
145 See the Napier decision, above n. 20 and accompanying text.
146 Cf. Woolf (1991), para. 1.190.
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guideline judgments, in combination with the possibility of prosecutorial appeal, served

to draw lenient judges’ decisions up to the guideline level, whilst leaving those of

tougher judges unchanged. And as with legislative change, one would expect guideline

judgments for specific crime types to have a knock-on effect on other crimes, given the

priority placed by sentencers on achieving parity and proportionality.147

Insofar as this implies that the tendency of guidelines has generally been to
raise levels, it takes no account of the thrust of the Council’s guidelines on general
principles, on reduction for guilty plea and on new sentences under the 2003 Act.
Much of the success of custody plus, suspended sentence and intermittent custody –
which may be seen as a bold initiative to deal constructively with offenders who are
on the custody threshold – is dependent, in the first place, on sentencers following
the Sentencing Guidelines Council’s guidance and adopting the spirit of the new
legislation. Several possible malfunctions have been pointed out in this chapter, on
the basis of experiences in the past, and avoidance of these will be no easy matter.
Similarly, the provision for release of all prisoners serving determinate sentences
of 12 months or longer after serving half of their sentence is to be applauded;
but whether courts will follow the Council’s instruction to reduce sentences by 15
per cent to take account of the longer period of supervision and licence remains
to be seen, and there is a risk that those longer periods produce more breaches
and reimprisonment. Even though the new legislation on persistent offenders and
dangerous offenders is draconian, the government should receive some credit for
taking some measures to reduce the use of custody and to reduce reoffending in
other cases. It is now for the courts to attempt to apply these provisions faithfully.

147 Hough et al. (2003), p. 25.



CHAPTER 10

Non-custodial sentencing

In Chapter 9 the close connection between custodial and non-custodial sentencing
was often evident, particularly when discussing the custody threshold. The present
chapter aims to examine the principal non-custodial measures available to English
courts, in the light of the Criminal Justice Act 2003.1 In brief, four methods of
disposal are unchanged (absolute discharges, conditional discharges and bind-overs,
compensation orders and fines), but the 2003 Act has replaced the diverse forms of
community order with a single, generic community sentence. It has also reshaped
deferment of sentence. First, it is necessary to consider the route by which the
English system arrived at its present position.

10.1 A brief history

Successive governments between the 1960s and the early 1990s stated a policy of
reducing the use of custodial sentences, and regarded the provision of new forms
of non-custodial sentence as a key element in this strategy.2 Community service
orders (and compensation orders) formed part of the 1972 Criminal Justice Act.
New forms of probation order were introduced by a Schedule to the 1982 Act,
the Act which also legislated for curfew orders on young offenders. The result was
that courts in England and Wales had available a wider range of non-custodial
measures than the courts of most European countries, most states in the United
States and probably most countries in the world. What might be described as the
policy of proliferation was not a conspicuous success. Simply widening the range
of available non-custodial sentences did little to deflect courts from their use of
custodial sentences. Changes in sentencing practice did take place, but these did not
impinge significantly on the use of custody.

It was lack of progress in that direction, combined with concern among sentencers
about laxity in the enforcement of non-custodial sentences, that led to changes in
the 1991 Act. The notion of ‘alternatives to custody’ had not been found convincing
or even comprehensible by many sentencers: there was, they would say, nothing

1 Non-custodial measures for young offenders are dealt with in ch. 12 below.
2 For an analysis of policy changes, see Bottoms (1987); Bottoms, Rex and Robinson (2004).
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equivalent to prison, and certainly nothing in the available options. Major changes
of direction were proposed in the 1990 White Paper: restraint in the use of custody
for non-serious offences, a toughening of community sentences, more rigorous
enforcement of community measures, and greater use of financial penalties. Perhaps
the most important change was the abandonment of the ‘alternatives to custody’
rhetoric, and its replacement with the idea of punishment in the community:

The Government believes a new approach is needed if the use of custody is to be

reduced. Punishment in the community should be an effective way of dealing with many

offenders, particularly those convicted of property crimes and less serious offences of

violence, when financial penalties are insufficient. The punishment should be in the

restrictions on liberty and in the enforcement of the orders. All community service

orders place restrictions on an offender’s liberty, and so may probation orders when,

for example, they require an offender to attend a day centre for a lengthy period.

The discipline exerted by these orders on offenders may extend over many months.

These orders intrude on normal freedom, and the court should be satisfied that this is

justified.3

Thus, responding to the views of sentencers, the then government announced
more demanding, ‘tougher’ orders which restricted liberty, and a more regular
system of enforcement. The Criminal Justice Act 1991 therefore separated out six
sentences (i.e. probation, community service, combination orders, curfew orders,
attendance centres and supervision) and termed them ‘community sentences’. A
seventh community sentence, the drug treatment and testing order, was added by
s. 61 of the Crime and Disorder Act 1998. These were reinforced by the drawing up
of National Standards, specifying the form that each community sentence should
take, the contents of the order, the enforcement of the order and so forth.

Since the 1991 Act the proportionate use of community sentences has increased
significantly for both male and female offenders, but these increases have not been
accompanied by reductions in the use of custody, which has also risen steeply.
The consequence, as is evident from Table 4 in Chapter 1, is that the community
sentences rose from 18 per cent in 1992 to 25 per cent in 2002 for adult men at the
same time as the proportionate use of custody rose from 18 per cent to 30 per cent
for that age-group. For adult women the rise in community sentences was from
22 per cent to 33 per cent at the same time as custody for this group increased
from 6 per cent to 17 per cent. Overall, therefore, the displacement has been, not
from custody to community sentences, but rather from suspended sentences and
fines to community sentences and custody. The aim of increasing courts’ use of fines
has not been realized, the abolition of the unit fine system by the Criminal Justice
Act 1993 amounting to an abandonment of that policy. Thus, through their greater
demands and tougher enforcement, community sentences have contributed to an
increasingly punitive sentencing system.

3 Home Office (1990), para. 4.3.
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Brief mention should be made of the Criminal Justice and Court Services
Act 2000, which (among other changes) altered the names of several major com-
munity sentences. Immediately following the consolidation of sentencing law by
the Powers of Criminal Courts (Sentencing) Act 2000, the government thought it
desirable to rebrand certain community sentences. The probation order became the
community rehabilitation order; the community service order became the commu-
nity punishment order; and the combination order became the community punish-
ment and rehabilitation order. Why this change was needed in 2000 remains difficult
to fathom, not least because the new names were abandoned in the Criminal Justice
Act 2003 in favour of a further set of names of (what are now) requirements forming
part of a community sentence. This will be taken up again in part 10.6 below: its
relevance here is to suggest that, at times, the development of community sentences
has been more dogma than substance.

The Criminal Justice Act 2003 makes major changes to non-custodial sentencing,
but most of those changes concern community sentences. The Halliday report
concluded that discharges and fines are working well as part of the sentencing
system, and proposed no significant changes.4 It is with those measures that the
discussion begins.

10.2 The absolute discharge

This is the least severe order which a court can make on conviction. It requires
nothing from the offender, and imposes no restrictions on future conduct. The
statutory provisions on discharges are consolidated in ss. 12–15 of the Powers of
Criminal Courts (Sentencing) Act 2000. For many purposes an offence followed
by an absolute discharge does not count as a conviction (s. 14 of the 2000 Act),
but s. 134 of the Sexual Offences Act 2003 provides that a conviction followed by a
discharge does count for the purpose of requiring sex offender notification.

Absolute discharges are relatively uncommon, being granted in around 1 per cent
of cases. They are generally reserved for the most venial of offences, committed in
circumstances of little moral blame. We saw earlier that one criterion for cautioning
or discontinuing a case is that the court ‘would be likely to impose a purely nominal
penalty’.5 If that test is conscientiously applied, most of the absolute discharge cases
ought not to be prosecuted, and one might regard those that do end in an absolute
discharge as ‘failures’ of the prosecution system. In his study, however, Martin
Wasik argues that this might not always be so. He discusses three main reasons for
granting an absolute discharge: where the offence is venial; where the offender had
low culpability or high motivation, but the law does not provide a defence; and
where the offender has suffered collateral losses or ‘indirect’ punishment as a result
of the offence. Cases in the last category do not suggest any failure of prosecution

4 Halliday (2001), paras. 6.15–6.19. 5 Ch. 1.4 above.
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policy: whether they should result in mitigation of sentence has been discussed
elsewhere.6

10.3 Conditional discharges and bind-overs

The conditional discharge has a similar legal framework to the absolute discharge.
The condition which forms part of the discharge is that the offender should commit
no further offence during the specified period, which may be up to three years. If
a further offence is committed during the specified period, the court may sentence
the offender not only for that offence but also for the original offence which gave
rise to the conditional discharge. The statutory provisions on discharges are con-
solidated in ss. 12–15 of the PCCS Act 2000. Section 134 of the Sexual Offences
Act 2003 provides that a conviction followed by a conditional discharge does count
for the purposes of sex offender notification and other orders under Part 2 of that
Act.

The essence of the conditional discharge is therefore a threat or warning: the
court is prepared to impose no sanction for the present offence, on condition
that there is no reoffending within the specified period. This is different from the
suspended sentence of imprisonment, which should only be imposed where the
present offence is so serious as to justify custody, and under which the second
court has a qualified duty to activate the suspended sentence, whereas the second
court has a wide discretion on breach of a conditional discharge.7 David Moxon’s
1988 survey showed that in the Crown Court over half the conditional discharges
were granted in theft cases, mostly involving little or no loss, often committed by
people of fairly good character.8 In their mid-1990s survey, Flood-Page and Mackie
give no details on discharges granted by the Crown Court, but they report that in
the magistrates’ courts conditional discharges were given to 11 per cent of men and
21 per cent of women. Stress, mental health problems and being a first offender
were associated with decisions to grant a conditional discharge, and their interviews
with magistrates revealed that it was often regarded as a difficult choice between a
fine (immediate bite, no lasting effect) and a conditional discharge (no immediate
bite, but a ‘sword of Damocles’ for a year or more).9

The proportionate use of conditional discharges grew enormously in the 1980s
but has steadied in more recent years. For males aged 21 or over, their use increased
from 7 per cent in 1978 to 10 per cent in 1988 to 17 per cent in 1992, falling
back to 14 per cent in 2002; for females aged 21 and over, the increase was from
19 per cent in 1978 to 27 per cent in 1988 and 36 per cent in 1992, falling back

6 Cf. Wasik (1985), pp. 229–33, with ch. 5.5.6 above.
7 The suspended sentence was discussed in ch. 9.4.2 above; cf. Watts (1984) 6 Cr App R (S) 61 for an

example of the Court of Appeal replacing a suspended sentence with a conditional discharge.
8 Moxon (1988), pp. 47–8.
9 Flood-Page and Mackie (1998), pp. 53–4; it should be pointed out that many fines have more than

an immediate bite, since many offenders pay by instalments over several months.
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to 24 per cent by 2002.10 The increases were unexpected because the police and
the Crown Prosecution Service were receiving repeated guidance that it was not in
the public interest to bring a prosecution where a nominal penalty was likely to
result; if they had been predicting these cases accurately, one might have expected
the discharge rate to decrease rather than increase. Similarly, the introduction
of conditional cautions under the Criminal Justice Act 2003 might be expected
to take away from the courts some cases that might otherwise result in a dis-
charge,11 but the effect on court disposals remains to be seen. Insofar as there
is a policy on conditional discharges, it seems to be confused. The Halliday report
referred favourably to conditional discharges, commenting that ‘the evidence shows
that they are an effective disposal, attracting better than predicted reconviction
rates’.12 However, in two types of case – conviction for breach of an anti-social
behaviour order, and sentencing a juvenile within two years of receiving a final
warning – Parliament has seen fit to prevent courts from imposing a conditional
discharge.13

The power to ‘bind an offender over’ is a flexible creature of statute and common
law, which may be applied to offenders, witnesses and indeed anyone involved in
proceedings.14 Some courts make considerable use of the ‘bind-over’ as a sentence,
whereas others do not. In a survey for the Law Commission, almost three-quarters
of bind-overs were for purposes other than sentencing15 – a finding which raises
important questions about the wide-ranging use of this power, especially where it
operates as a quid pro quo in return for the dropping of a prosecution. As a sentence,
the bind-over may amount more or less to a suspended fine. Under the Justices of
the Peace Act 1361 an offender may be bound over in a certain sum to keep the
peace for a specified period, on which there appears to be no limit. Breach leads to
forfeiture of the sum. At common law an offender may be bound over in a certain
sum to come up for judgment, apparently subject to almost any condition – in
Williams (1982)16 a condition of going to Jamaica and not returning for five years
was not held unlawful. The common law power to bind a person over to be of good
behaviour has been held to be too uncertain to be compatible with Article 10(2)
of the Convention.17 The Law Commission had warned of impending difficulties
in 1994 and recommended the abolition of all forms of bind-over. However, many
judges and magistrates continue to find the power ‘flexible’ and ‘useful’, and in 2003

10 See Tables 4 and 5 in ch. 1.3 above, and annual volumes of Criminal Statistics.
11 See ch. 1.4 above for brief discussion of conditional cautions.
12 Halliday (2001), para. 6.19, showing that the two-year reconviction rate was 2 per cent below

expectation.
13 On ASBOs, Crime and Disorder Act 1998, s. 1(11), provides that ‘it shall not be open to the court

by or before which he is convicted’ to impose a conditional discharge; s. 66(4) of the same statute
prevents courts from imposing a conditional discharge on a juvenile who has received a final
warning in the preceding two years unless the court finds ‘exceptional circumstances’.

14 For review and reform proposals, see Law Commission (1994).
15 Law Commission (1994), para. 4.3. 16 (1982) 4 Cr App R (S) 239.
17 Hashman and Harrup v. United Kingdom (2000) 30 EHRR 24.
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the Home Office issued a consultation document that proposed retention of some
forms of bind-over with enhanced procedural protections.18

10.4 Compensation orders

Although the idea of making offenders pay compensation to their victims has a long
history,19 it is only in the last thirty years that it has become a regular and significant
element in English sentencing. The Criminal Justice Act of 1972 introduced the
compensation order for injury, loss or damage. In the Powers of Criminal Courts
Act 1973 it took its place alongside other measures such as the confiscation order
for property used in the commission of crime (s. 43) and also the restitution order
(s. 28 of the Theft Act 1968). One of the objectives of the 1982 Criminal Justice Act
was to increase the use of compensation orders by courts, and among the changes it
introduced were the possibility of making a compensation order as the only order in
a case, and the principle that the compensation order should have priority over a fine
where an offender has limited means. The strongest measure is that introduced by
s. 104 of the Criminal Justice Act 1988, which requires a court to consider making
a compensation order in every case involving death, injury, loss or damage, and
requires the court to give reasons if it makes no compensation order in such a
case. The 1991 Act raised the maximum to £5,000 in magistrates’ courts, and all
the statutory powers and requirements are now consolidated in ss. 130–134 of the
PCCS Act 2000.

Systems of criminal justice ought to be concerned to assist victims no less than to
deal fairly with offenders. Crime is no less ‘about’ victims than it is ‘about’ offend-
ers. Indeed, the explanatory memorandum of the Council of Europe’s Convention
on Compensation for the Victims of Violent Crimes includes the proposition that
states have a duty to ensure that crime victims receive compensation, because the
state is responsible for maintaining law and order, and crimes result from a failure in
that duty.20 There was, however, considerable reluctance to accept a state obligation
in this country, although it was among the first to have a state scheme for criminal
injuries compensation.21 That has now developed into the Criminal Injuries Com-
pensation Scheme, given a legislative framework by the Criminal Injuries Compen-
sation Act 1995. The details of the scheme raise a number of important issues which
cannot be pursued here,22 but it is relevant to note that the minimum claim which
the Criminal Injuries Compensation Authority will entertain is £1,000, and that the
scheme is confined to crimes of ‘violence’. This means that the victims of minor vio-
lence and the victims of all other forms of crime have to resort to civil proceedings
or to hope for a compensation order in their favour from a criminal court.

18 Home Office (2003).
19 For debates in the nineteenth and early twentieth century, see Radzinowicz and Hood (1986),

pp. 654–5.
20 Council of Europe (1984), Preamble. 21 Rock (1990), p. 273.
22 For full analysis see Miers (1997).
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At a more pragmatic level, criminal justice systems rely heavily on victims for
information about crimes and about offenders, and for evidence in court. It is only
fair that, in return, the system should ensure that they receive the proper help and
support. Apart from the Criminal Injuries Compensation Scheme, recognition of
this is evident in government assistance for the spread of victim support schemes,
to bring help, support and advice to the victims of burglary, rape and other crimes.
Beyond that, there have been two Victim’s Charters (in 1990 and 1996) setting
out the services and information which victims can expect to receive, but these
were unenforceable.23 Now the Domestic Violence, Crime and Victims Act 2004
provides for the issue of a Code of Practice for Victims (s. 32), provides for victims
to be informed of the impending release of ‘their’ offender and for them to make
representations on the matter (ss. 35–44), creates the office of Commissioner for
Victims and Witnesses (ss. 48–51) and provides for the appointment of a Victims’
Advisory Panel (s. 55). These amount to the most visible attempt to recognize
victims’ rights in statutory form. Whether they will improve the lot of victims
remains to be seen: they have little bearing on the question of compensation.

Returning to the compensation order made by a criminal court, this sits rather
uncomfortably with other forms of sentence and order. It has a dual function: in
many cases it operates simply as an ancillary order, to ensure some compensation to
the victim in addition to the state punishment contained in the principal sentence;
in other cases it becomes a central feature, as where it takes priority over a fine or
accompanies a conditional discharge, and particularly where it is the sole order in
the case. In the ‘ancillary’ cases it can be justified as a reparative element which
accompanies the proportionate sentence. But some have found the task of justifica-
tion harder when the compensation order is the principal or sole order in the case.
How can this be regarded as sentencing when, in effect, the court is merely making
a relatively ‘rough and ready’ award of damages to the victim? The offender would
have been civilly liable to the victim in almost all cases and therefore, the argument
goes, the court’s order amounts to nothing in sentencing terms – no punishment,
but rather a kind of civil award made by a criminal court.24 One counter-argument
to this is that, in practice, very few victims sue their offenders; therefore, in prac-
tice, the compensation order does transfer from the offender to the victim money
which the offender would not otherwise have been made to pay. It may therefore be
realistic to regard the compensation order as punitive in its effect on the offender,
as well as reparative in relation to the victim. Another counter-argument would be
that orders do not have to be punitive anyway: the compensation order should be
applauded as a form of reparative justice, or at least as recognition that our system
ought to be multi-functional rather than limited to punitive responses.

How ought compensation orders to be used by the courts? Section 130 of the
PCCS Act 2000 requires a court to consider an order in every case involving death
or injury, damage or loss. It is well established that an order can be made in a case

23 Fenwick (1997). 24 See Barney (1989) 11 Cr App R (S) 448.
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where the offence causes distress and anxiety.25 Courts are empowered to make
a compensation order for ‘such amount as the court considers appropriate’, but
appellate courts remain reluctant to uphold orders unless the amount of the loss is
agreed or proved,26 and unless the grounds for liability are clear and not complex.27

It is the prosecution’s duty to ensure that such evidence is available in court, and
if there is no up-to-date evidence it would be wrong for the court to calculate the
compensation on the basis of long-term effects which have not been proved.28 The
court should be satisfied that the offender caused the harm for which compensation
is ordered,29 although in public order cases where several offenders are convicted
courts have not required proof that the particular offender actually inflicted the
harm.30

Section 130 requires the court to have regard to the means of the offender when
deciding whether to make a compensation order and when deciding on its amount.
It will be apparent that the characterization of compensation orders as essentially
civil measures breaks down at this point, because awards of damages are not reduced
to take account of the means of defendants. The law on compensation orders is the
same as applies to fines, and the justification for this must be that compensation
orders which were too high to be paid would be prison sentences in disguise.31

Compensation orders are enforced as if they were fines, and imprisonment is the
ultimate sanction for non-payment. This blurring of the civil and the criminal
continues when we consider what assets of a defendant may be used to pay a
compensation order: a court may be justified in ordering the sale of a moveable
asset such as a car to pay compensation, so long as it has reliable evidence of the
car’s value,32 but it is usually regarded as wrong to order the sale of a family home
in order to compensate the victim, unless the home was purchased substantially
out of the proceeds of the offence.33 No such indulgence would be granted by the
civil courts, but the criminal courts prefer the interests of the offender’s family over
those of the victim, presumably on the grounds that to impose too severe a burden
might encourage further crime or might lead to the offender being imprisoned for
default. The payment of a compensation order out of income may be stretched over
two or even three years, if the court thinks this appropriate.34 Such long orders may
fail to ensure that the victim receives compensation when needed, may prolong the
memory of the offence, and may end in default. It is regrettable that governments
have not acted on the proposal that the court should pay the full amount of the

25 Bond v. Chief Constable of Kent (1982) 4 Cr App R (S) 314, Godfrey (1994) 15 Cr App R (S) 536.
26 Vivian (1978) 68 Cr App R 53; however, if a certain minimum loss is beyond dispute and a greater

loss is contested and difficult to assess, the court should make the compensation order for the
minimum loss: James [2003] 2 Cr App R (S) 574.

27 Horsham Justices, ex p. Richards (1985) 7 Cr App R (S) 158; White [1996] 2 Cr App R (S) 58.
28 Smith [1998] 2 Cr App R (S) 400. 29 Graves (1993) 14 Cr App R (S) 790.
30 Taylor (1993) 14 Cr App R (S) 276. 31 Panayioutou (1989) 11 Cr App R (S) 535.
32 See e.g. Martin (1989) 11 Cr App R (S) 424, a case where the offender was also sentenced to custody.
33 Cf. Holah (1989) 11 Cr App R (S) 282, also a case where the offender was imprisoned, with McGuire

(1992) 13 Cr App R (S) 332.
34 Olliver and Olliver (1989) 11 Cr App R (S) 10, discussed below, part 10.5.6.
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compensation order to the victim immediately out of court funds, and should then
recover it from the offender in the ordinary way.35

Soon after the introduction of compensation orders, the question of their relation
to other sentences was raised. The words of Scarman LJ in Inwood (1974)36 remain
apposite:

Compensation orders were not introduced into our law to enable the convicted to buy

themselves out of the penalties for crime. Compensation orders were introduced into

our law as a convenient and rapid means of avoiding the expense of resort to civil

litigation when the criminal clearly has means which would enable the compensation

to be paid.

It therefore follows that an offender’s ability to pay compensation should not be
allowed to deflect the court from imposing a custodial sentence or a community
sentence, if that is what the offence justifies.37 If this were not so, the law would
permit wealthy offenders to receive reduced sentences, which would infringe the
principle of equality before the law (see Chapter 7.1). It may be said that for less
serious offences the law accords precedence to reparative over punitive elements,
in that a compensation order has priority over a fine. But the priority is reversed
for serious offences: thus, in Jorge (1999)38 the Court of Appeal, reviewing the
authorities, confirmed that it is generally wrong to impose a compensation order
with a custodial sentence unless ‘either the defendant has assets from which to pay
it, especially no doubt the proceeds of his crime, or he is reasonably assured of
income when he comes out from which it is reasonable to expect him to pay’.

How frequently do courts make compensation orders? The trend is for them
to award compensation less and less frequently. Thus in the Crown Court some
21 per cent of offenders in 1989 and 1990 were ordered to pay compensation, but
this had fallen to 7 per cent by 2002. One possible reason for this is that the rise in
the use of custody has precluded the making of a compensation order in some cases.
Thus, for example, in 2002 the Crown Court only made a compensation order in
17 per cent of cases of violence and 3 per cent of burglary cases.39 There has also been
a decline in the use of compensation orders by magistrates’ courts for indictable
offences, from 29 per cent in 1990 to 15 per cent in 2002. An order was made in
some 33 per cent of cases of violence and 52 per cent of criminal damage cases
in 2002, but that was for indictable offences, and since common assault and most
offences of criminal damage are summary only, it is worth noting that the number
of compensation orders made in non-motoring summary cases increased from
some 35,000 to 59,000 between 1992 and 2002. If one adds indictable and summary
offences, the use of compensation orders by magistrates’ courts remained stable
between 1992 and 2002. However, the study by Flood-Page and Mackie showed

35 See the prevarication in Home Office (1990), para. 4.25. 36 (1974) 60 Cr App R 70, at p. 73.
37 E.g. Copley (1979) 1 Cr App R (S) 55. 38 [1999] 2 Cr App R (S) 1.
39 Criminal Statistics 2002, Table 4.21.
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that legal procedures were not being carried out in some cases: a magistrates’ court
is required to give reasons if it does not make a compensation order, but in over
70 per cent of cases this was not done; in some cases magistrates said that they did
not award compensation because the victim did not request it, a clear breach of
the statutory requirement to consider it in every case of harm.40 However, the most
common reason for not making a compensation order was that stolen goods were
recovered, and in some cases the offender’s income was thought too low to make an
order. Some courts regarded it as pointless or counter-productive to make an order
against an offender in the same household as the victim.

Although the theory behind compensation orders is right, there are two signif-
icant practical drawbacks from the victim’s point of view. First, an order can only
be made if the offender is detected, prosecuted, convicted and not penniless. Since
fewer than one-quarter of all reported offences are ‘cleared up’, and since around
two-thirds of defendants are unemployed, a victim’s prospects of receiving com-
pensation from this source are hardly bright. Second, the increased use of police
cautioning has led to fewer cases being brought to court over the last twenty years.
There are good reasons in favour of diversion, as we saw in Chapter 1.4, but the result
of diversion was often to leave the victim without compensation. These two reasons,
and the great increase in the use of custody, mean that fewer victims now receive
compensation from their offenders than twenty years ago: in 1983 some 128,000
offenders were ordered to pay compensation to their victims, whereas in 1993 the
figure was only 97,000, and in 2002 it stood at 103,000. The advent of the condi-
tional caution may change this, since one of the conditions that may be imposed on
cautioned offenders is that they pay specified compensation to the victim.41 Sur-
veys of victims have shown that they set particular store by receiving some money,
even if not full compensation, from the offender rather than from any other source.42

10.5 Fines

10.5.1 Introduction

The fine is the standard penalty for summary offences, and may be imposed for
almost all indictable offences. Maximum fines are ranged on five levels according
to the seriousness of the offence. Magistrates’ courts are in any event limited to a
maximum of £5,000 in most cases, but the Crown Court has no overall limit. Over
90 per cent of all cases in magistrates’ courts result in a fine. Looking at indictable
offences tried in magistrates’ courts or the Crown Court, around 60 per cent of
adult male offenders were fined in the mid-1970s, but the figure had declined to
26 per cent by 2002, and to 20 per cent for adult women. Fines are the normal
response to offences committed by companies, and the attendant difficulties are
discussed in part 10.5.6 below.

40 Flood-Page and Mackie (1998), pp. 60–4. 41 See ch. 1.4 above.
42 Shapland, Willmore and Duff (1985).
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The fine is often presented as the ideal penal measure. It is easily calibrated,
so that courts can reflect differing degrees of gravity and culpability. It is non-
intrusive, since it does not involve supervision or the loss of one’s time. Indeed, it is
straightforwardly punitive, ‘uncontaminated by other values’.43 It also seems to be
relatively effective, since surveys show that it tends to be followed by fewer recon-
victions than other sentences. The assertion of superior efficacy has been doubted,
since Tony Bottoms rightly pointed out that courts tend to select for fines offenders
with a certain stability in their lives (job, family) which would in any case indicate
a lower risk of reoffending.44 Justifiable as this is as a criticism of most studies of
comparative effectiveness, it remains true that fines have emerged well from almost
all of them. This is no reason to claim superior efficacy, but neither does it suggest
that the decline in fining should be applauded. As a recent Home Office survey
puts it, ‘reconviction rates for fines compare favourably with community penal-
ties. There is thus no evidence that the switch from fines to community penalties
that has occurred over the last twenty years has achieved anything by way of crime
reduction.’45

The 1990 White Paper promoted the twin aims of greater use of fines and greater
justice in fining: ‘Setting fairer fine levels should lead to the greater use of fines
and less difficulty in enforcing them.’46 However, as will be explained in part 10.5.3
below, the provisions of the Criminal Justice Act 1991 on unit fines were abandoned
within a few months of their introduction, and the overall use of fines has continued
to decline. In recent years there has been a revival of government interest in fines.
The Courts Act 2003 makes provision for the Court Service to focus on the enforce-
ment of fines, but the Criminal Justice Act 2003 does little to advance the Halliday
report’s support for the fine. Halliday argued that fines should be used ‘at all levels
of seriousness, both in isolation and in combination with [other] non-custodial
penalties’.47 He was aware that adding a financial penalty to a community sentence
should not be allowed to take the ‘punitive weight’ of the sentence above the level
proportionate to the seriousness of the crime, and he also argued that ‘substantial
fines in quite serious cases might be enough to meet the needs of punishment’.48

However, little of this found its way into the White Paper of 2002. Instead it was
Rod Morgan, then Chief Inspector of Probation, who demonstrated that low-risk
offenders were increasingly being given community sentences instead of fines, tak-
ing those offenders more quickly up-tariff and also ‘silting up’ the probation service
with offenders who did not really need their intervention.49 The Carter Review took
this argument forward and returned fines to the main agenda of sentencing reform.
Carter argued that

43 Young (1989). 44 Bottoms (1973).
45 Moxon (1998), p. 98. 46 Home Office (1990), para. 5.2.
47 Halliday (2001), para. 6.15. Earlier (para. 6.5), he stated that ‘the “serious enough” threshold

[for imposing a community sentence] may have unintentionally created an impression that fines
should be reserved for the least serious cases, which is not the case’.

48 Halliday (2001), para. 6.16. 49 Morgan (2003).
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Fines should replace community sentences for low risk offenders. 30 per cent of com-

munity sentences are given to offenders at low risk of reoffending.50

Carter then went on to recommend the introduction of a day fine system – along
similar lines to the system abandoned in 1993. In its reply, the government cited the
fall in the use of fines as a principal reason for the ‘increased severity in sentencing’
and rising use of prison.51 It accepted the recommendation that ‘revitalized fines
should replace a very substantial number of the community sentences that are
currently given to low risk offenders’, and promised to explore the feasibility of
legislation to introduce day fines.52 These are significant steps, but there remains
the practical question of how to turn courts back towards fining and away from
their reliance on community sentences and custody.

10.5.2 Fines and fairness

As we saw in Chapter 7.5, the fine may raise questions related to the principle of
equality before the law and the principle of equal impact. Equality before the law
is relevant in two ways. One is that courts should not fine a wealthy offender when
the offence justifies a more severe measure which they would have imposed on a
less wealthy offender. The striking decision in Markwick53 was cited in support. The
other aspect is that courts should not impose a more severe penalty on an offender
who lacks the means to pay what is regarded as an adequate fine. In the past, the
Court of Appeal struck down several suspended sentences on this ground:54 the
proper course, if a court declines to impose a fine, is to move down to a conditional
discharge and not up to a more severe measure. There is no ready way of assessing
how faithfully the principle of equality before the law is followed in practice.

The principle of equal impact points to another aspect of social justice in relation
to fines. It has long been established that a court should have regard to the means
of the offender when calculating the amount of a fine, but this principle had been
somewhat blunted in practice in three ways – the old rule that fines should not be
increased for the rich, the difficulties in obtaining accurate information about an
offender’s financial situation, and courts’ reluctance to impose fines that appear
derisory to them and to newspaper readers. The 1991 Act attempted to tackle these
problems.

10.5.3 The rise and fall of unit fines

In an endeavour to achieve more and fairer fining, the 1991 Act introduced the unit
fine. Day-fine systems operate in other European countries, such as Germany and
Sweden, and it was decided to adapt them for use here. An experiment in the late
1980s showed that, after initial scepticism among local magistrates, the courts had

50 Carter (2003), p. 27. 51 Home Office (2004), para. 19.
52 Home Office (2004), paras. 34–35. See also Coulsfield (2004) for a similar proposal.
53 (1953) 37 Cr App R 125.
54 E.g. McGowan [1975] Crim LR 111; Ball (1981) 3 Cr App R (S) 283.
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quickly become accustomed to calculating fines in units; that fine levels were more
realistic; and that fine enforcement was improved, with less resort to the sanction
of imprisonment for non-payment.55

The success of these schemes not only persuaded the then government to provide
for their introduction into all magistrates’ courts under the 1991 Act, but also led
several benches to introduce them of their own accord, in advance of the legislation.
In outline, the scheme introduced by the 1991 Act was that magistrates’ courts, when
dealing with an individual (not a company), should calculate the fine by deciding
how many units, on a scale from 1 to 50, represented the relative seriousness of
the offence. This would be the judicial or judgmental part of the decision. Then
the court would turn to the more administrative task of deciding how much the
offender could afford to pay. The Act, combined with rules made by the Lord Chan-
cellor’s Department, instructed courts to calculate each offender’s weekly disposable
income, to make some standard deductions to reflect ordinary living expenses, and
then to move towards the decision of how much the offender should pay per unit.
The minimum was set at £4 per unit, which was regarded as possible for an offender
whose only income came from state benefits, and the maximum was £100 per unit.

The statutory unit fine system came into force on 1 October 1992, and was
abolished in the summer of 1993 by the Criminal Justice Act 1993. What were
the problems? First, the amount of unit fines under the statutory scheme was far
higher than in the experimental schemes. It is said that this was at the insistence of
the Treasury, but it resulted in a scheme with a quite different flavour: few of the
experimental courts went above £25 per unit, whereas the statutory scheme went up
to £100 per unit. Second, the scheme emphasized income to the exclusion of capital
and other indicia of wealth – an approach aimed at simplicity, but productive of
some injustice. Third, the statutory scheme became extremely complex, particularly
in the regulations for calculating weekly disposable income. Since the scheme was
never intended to be precise, but merely to mark a significant step towards equality
of impact, it was unfortunate that it became so complex. Fourth, a vocal group
of magistrates, particularly some stipendiary magistrates, felt that the scheme was
misconceived because it was too rigid and overlooked the problems of determining
the income of certain types of offender, such as prostitutes and foreign tourists.

However, it was a fifth difficulty that was probably the major factor in the decision
to abolish unit fines. The system resulted in particularly high fines for offenders
who might previously have received relatively low fines, particularly middle-class
motoring offenders with moderately or well-paid jobs. This, of course, was one
of its aims: the 1990 White Paper referred to the need to impose substantial fines
on ‘an increasing minority of offenders with greater resources’.56 If courts had
routinely announced fines in terms of the number of units imposed, rather than
the total payment, this element in the new scheme might have been less open to

55 See Gibson (1990), and Moxon, Sutton and Hedderman (1990).
56 Home Office (1990), para. 5.5.
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misinterpretation. As it was, the press, and particularly one newspaper group, began
assiduously to collect examples of different levels of fines being imposed on people
who had committed similar offences. One newspaper headline ran: ‘Two cases,
minutes apart, but with very different penalties. For a Mr Rothschild, a £2,000 fine;
for a man named Bell, an £84 fine.’57 No mention was made of the principle of
equal impact that lay behind the new scheme. The journalists almost seemed to
be assuming that the two men should have received the same fine, despite the vast
difference in their incomes. The widely publicized case of a man who was fined
£1,200 for dropping an empty crisp packet in the street increased the pressure on
the government to ‘do something about’ the new scheme, even though it quickly
became evident that the reason why the magistrates had fined this offender at £100
per unit was that he failed to disclose his income to the court.

In May 1993, at a time when the Magistrates’ Association had put together
some proposals for alterations to the scheme, the then Home Secretary, Kenneth
Clarke, made the politically extravagant gesture of announcing the abolition of
unit fines entirely. That decision was founded on two manifest confusions. One
confusion was that between the principle of equal impact and the details of the
actual scheme adopted. Politicians and the media would speak and write as if all
offenders should receive similar fines, irrespective of differences in wealth. The
principle ‘that different financial penalties can provide the same punishment for
offenders of different means’58 seems to have been lost among the complaints about
the practical details of the legislative scheme adopted. That was not the scheme that
had been so successful in the experiments. The other confusion was that between
the right amount of structure and the right amount of discretion. The unit fine
system attempted to formalize and to structure the reasoning of magistrates when
calculating fines. It probably formalized it to too great an extent. But if the balance
between structure and discretion was wrong, it does not follow that the whole
system should be abolished.

Whether the Carter review’s proposals will provoke further legislation on day
fines or will disappear discreetly from view is difficult to predict. There is relatively
little in the Carter review on day fines:59 not only is there no attempt to confront
(even to mention) the controversial aspects of the 1991 unit fine system, but also
there is a suggestion that the maximum weekly deduction from benefit should be
increased from £2.70. It will take more than this to achieve Carter’s avowed aim,
‘fines rebuilt as a credible punishment’.

10.5.4 Fines in magistrates’ courts: business as usual?

The legislation on fines as sentences has now been substantially re-enacted in the
Criminal Justice Act 2003. Section 164(2) provides that the amount of the fine
should reflect the seriousness of the offence. Section 164(3) provides that in fixing

57 Daily Mail, 28 Oct. 1992, p. 5. 58 Home Office (1990), para. 5.2.
59 Less than a page is devoted to the whole subject: Carter (2003), p. 27.
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the amount of the fine a court should take account of the offender’s financial
circumstances. Section 164(4) adds that this applies whether it has the effect of
increasing or reducing the amount of the fine. These provisions ought to be applied
step-wise: first, the court should determine the level of fine that represents the
seriousness of the offence; second it should make the appropriate adjustment to
reflect the offender’s means. Section 164(1) requires a court to inquire into the
offender’s financial circumstances before fixing the amount of a fine. Section 162
empowers a court to make a financial circumstances order, requiring the relevant
person to provide the court with such financial details as it requests.

This legislative framework was first introduced in 1993 to replace unit fines.
What were its effects? Figures from the Home Office data collection exercise show
that the proportionate use of fines for indictable offences at magistrates’ courts rose
to 42 per cent in the final quarter of 1992, and then fell back to 35 per cent in the
final quarter of 1993, following the abolition of unit fines. The decline in fining
was most marked amongst those who were unemployed at the time of sentence
(from 43 per cent down to 32 per cent), and by the end of 1993 average fines for
the unemployed had risen from £66 to £78. Average fines for the employed, on
the other hand, had declined from £233 to £158.60 No such detailed figures have
been produced since then, but they suggest the re-emergence of the very unfairness
problems that had led to the introduction of unit fines.

Research by Charman, Gibson, Honess and Morgan (1996) found that in 1995
some 55 per cent of magistrates’ courts substantially adopted the Magistrates’ Asso-
ciation guidelines on calculating fines, a further 28 per cent had devised a significant
modification of those guidelines for local use, and that 17 per cent were operating
a unit fine approach, using the logic of the scheme to assist magistrates to calculate
fines within the new legislative framework. Sentencing exercises carried out by mag-
istrates from various courts showed that those from courts using unit fines reached
the most concordant decisions, and ‘graduated fines more radically in accordance
with defendants’ incomes’ compared with other courts. Those other courts had
some divergent approaches:

For example, an unemployed defendant in receipt of income support was fined a total

of £250 plus £20 costs for three offences of using a car with a defective tyre, handbrake

and headlamp by one panel . . . For the same offences, two other panels from the

same [court] fined two employed defendants – one with a medium and the other with

a high net disposable income – totals of £80 plus £20 costs and £160 plus £20 costs

respectively.61

These were ‘only’ sentencing exercises, one might say, but they do little to allay
fears that disparities in fining occur to a considerable degree. Research by Robin

60 Home Office (1994).
61 Charman et al. (1996), p. 4; one problem with fining for some motoring offences, such as driving

without insurance or without road tax, is that low fines make it profitable for those on low incomes
not to pay car insurance or road tax. But that consideration does not apply to this example.
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Moore at the turn of the century also reveals a failure of many benches to grasp
the financial circumstances of some offenders.62 There appear to be two major
barriers to fairer fining – a reluctance to fine unemployed people amounts which
look small through middle-class eyes, and a reluctance to impose on offenders with
substantial incomes fines which look high in relation to the offence. As to the first
barrier, Staughton LJ lamented:

What troubles me about these cases is not the remedies which the magistrates had to

choose from as means of enforcement, but the size of the fines which people on income

support were expected to pay out of resources which are said to be only sufficient for

the necessities of life.63

As to the second barrier, Flood-Page and Mackie concluded from their research,
in which they questioned magistrates about their willingness to increase fines for
the wealthy, that ‘these contrasting opinions meant that wealthy offenders could
receive very different fines at different courts as the size of the fine imposed depends
largely on the views of the magistrates at that court’.64 Translating the principle of
equality of impact into practice seems difficult to achieve.

The 2004 version of the Magistrates’ Court Sentencing Guidelines embodies a
practical attempt to grapple with this difficult problem. For each offence for which
a fine is the guideline sentence, the guidelines indicate fine A, B or C as the starting
point. The commentary then urges the court to use its powers to obtain financial
information, including not only income but also savings, disposable assets, level of
outgoings and any unpaid fines. It then advises magistrates as follows:

The suggested fines in these Guidelines are given as either A, B or C. These repre-

sent 50 per cent, 100 per cent and 150 per cent of the defendant’s weekly take home

pay/benefit. (Weekly take home pay or benefit means weekly income after all deduc-

tions made by an employer (take home pay) or the amount of weekly benefit.) These

levels take into account ordinary living expenses. This guidance should not be used as

a tariff and every offender’s means must be individually considered.65

This is an attempt to combine structure with flexibility. Supporters of unit fines
will still find it too woolly,66 whereas it will be welcomed by those who think that
courts should be left with maximum discretion. The problem with the latter group
is that their approach is capable of leading to unfair fines because of their failure to
recognize the two barriers outlined above.

10.5.5 Fines in the Crown Court

The unit fine scheme was confined to magistrates’ courts, and the Crown Court
continued with only one significant change – a statutory principle that fines should

62 Moore (2003). 63 Stockport Justices, ex p. Conlon [1997] 2 All ER 204 at p. 214.
64 Flood-Page and Mackie (1998), p. 53. 65 Magistrates’ Association (2004), p. 85.
66 Cf. Moore (2003), who argues for a different structure based on payments for a set number of

weeks.
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be increased for the rich as well as reduced for the poor, now found in s. 164(4).67

Section 163 empowers the Crown Court to impose a fine (not subject to any limit,
other than the offender’s means) ‘instead of or in addition to’ any other way of
dealing with the offender. Questions remain about the extent to which the Crown
Court adjusts fines according to the income of offenders, particularly poor offenders.
Thus, Flood-Page and Mackie found that the average fine for an unemployed man
was £340 (which would take 16 months to pay at £5 per week, then thought to be the
maximum for those on state benefits), and that just under one-fifth of unemployed
men who were fined had to pay over £500.68 Section 152(2) of the 2003 Act requires
courts to impose custody only where it is satisfied that ‘neither a fine alone nor
a community sentence can be justified for the offence’, and that indicates a need
for courts to consider imposing a substantial fine in cases approaching the custody
threshold. The ensuing difficulty is that courts may fine those who can afford to
pay large amounts and imprison those of lesser means.

A number of related issues of principle were raised in Olliver and Olliver (1989).69

Two brothers were convicted of wounding and of assault occasioning actual bodily
harm to a police officer. Such offences would often result in immediate custodial
sentences, but the court imposed suspended sentences of two years and 18 months,
combined with fines and compensation orders totalling over £5,000 for one of
the brothers, and somewhat less for the other. The reason for taking this course
was that the brothers ran a carpentry business on which the jobs of 23 others
depended, and to imprison them would put the business and the jobs in jeopardy.
The Court of Appeal dismissed an appeal against the fines, Lord Lane remarking
that it is ‘desirable if possible to keep people out of prison’ and that ‘if people can
be dealt with properly by means of non-custodial sentences, and fines are possibly
the best of all the non-custodial sentences, then that should be done’. This case was
supremely difficult, involving as it did a conflict between the principle of equality
before the law, the principle of restraint in the use of custody, and the avoidance
of harmful consequences to innocent third parties. However, it is important that
the last-mentioned point be emphasized. Surely it was the consequences to the
23 employees which turned the case:70 restraint in the use of custody should not
so easily outweigh the principle of equality before the law in general Crown Court
sentencing.

10.5.6 Repayment periods

Courts should always be prepared to allow time to pay. Some offenders will be
expected to pay the whole sum at once. Others may be allowed time to pay over a
longer period, although subsequent adjustments are often regarded as an adminis-
trative decision and practices differ from court to court.71 The normal maximum

67 In these cases there must still be some element of proportionality to the seriousness of the offence:
Jerome [2001] 1 Cr App R (S) 316.

68 Flood-Page and Mackie (1998), p. 106. 69 (1989) 11 Cr App R (S) 10.
70 See the discussion in ch. 5.4.5 above. 71 Moore (2003).
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repayment period was set at one year by judicial decisions in the 1980s,72 but some
commentators have assumed that the effect of Olliver and Olliver (1989)73 is to
overturn this. What the Lord Chief Justice said in that case was that there is nothing
wrong in principle in the payment period being longer than one year, provided that
it was not an undue burden or too severe a punishment. Two years would seldom
be too long, and three years might be acceptable in an appropriate case. Care must
surely be taken in ensuring that these longer periods are not used too readily, par-
ticularly since they apply to compensation orders as much as to fines. If the burdens
are too great, the orders may be prison sentences in disguise.74

10.5.7 Fining companies

A company which is convicted of, or pleads guilty to, an offence may be sentenced
in one of a number of ways – a compensation order, or an absolute or conditional
discharge, would be possible. But fines are the most frequent penalty, and this
immediately raises the issue of how such fines should be calculated. Magistrates’
courts are subject to a maximum fine of £20,000 in most such cases, so many
of the serious cases are committed to the Crown Court. In the leading cases on
environmental offences, the Court of Appeal rightly emphasizes the importance of
assessing the degree of the company’s culpability, especially where the offence is
one of strict liability. But, when summarizing the issues in Anglian Water Services
Ltd (2004),75 nothing was said about the relevance of the economic standing of the
company to the size of the fine. This issue was discussed in the leading decision on
fines for breaches of the health and safety legislation, F. Howe & Son (Engineers)
Ltd (1999),76 where the Court of Appeal took account of the fact that this was a
small company with limited financial resources. The judgment sets out the main
factors relevant in assessing culpability for health and safety breaches, and then adds
that the state of the company’s finances is a relevant factor. For larger companies,
however, it seems that their financial standing is rarely discussed and the size of the
fine is calculated by reference to fine levels in similar cases.77

In principle, the approach to fining companies should be the same as for indi-
viduals: s. 164(2) states that the fine should reflect the seriousness of the offence, s.
164(3) states that the court should take account of the financial circumstances of
the offender (‘whether an individual or other person’), and s. 164(4) states that this
may have the effect of increasing or reducing the amount of the fine. Adjusting fines
to the means of individuals is difficult enough: how can courts adjust fines to the
ability of companies to pay? This question was broached by the Sentencing Advi-
sory Panel in its first advice to the Court of Appeal, but it found the choice between

72 Knight (1980) 2 Cr App R (S) 82, Nunn (1983) 5 Cr App R (S) 203.
73 Above, n. 69 and accompanying text.
74 As recognized by Staughton LJ in the quotation above, text at n. 63.
75 [2004] 1 Cr App R (S) 374, summarizing the effect of Milford Haven Port Authority [2000] 2 Cr

App R (S) 423 and Yorkshire Water Services Ltd [2002] 2 Cr App R (S) 37.
76 [1999] 2 Cr App R (S) 37.
77 E.g. Avon Lippiatt Hobbs (Contractors) Ltd [2003] 2 Cr App R (S) 427, reviewing the size of fines

in earlier cases.
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turnover, profitability and liquidity as measures of company wealth to be difficult
to resolve.78 Nonetheless, it remains important for the courts to take account of
the means of companies, particularly when imposing a fine on a relatively small
business. There is also the possibility of giving the company time to pay the fine.79

10.5.8 The enforcement of fines80

Practices differ considerably from one magistrates’ court to another. There are
various ways in which the rate of payment can be adjusted, sometimes by agreement
with the court staff who deal with fine enforcement, sometimes as a result of a court
appearance.81 The speed at which offenders are brought back to court for default
proceedings varies considerably, and the attitude of the courts at those proceedings
varies also.82 There has long been a range of enforcement measures, including
reminder letters, money payment supervision orders, attachment of earnings orders,
distress warrants, overnight detention in a police station and suspended committal
to prison. The ultimate sanction is imprisonment for default, the maximum periods
being regulated by statute.

In recent years there has been a concerted and successful effort to reduce the
number of fine defaulters sent to prison. Over 22,000 fine defaulters were received
into prison in 1993 and in 1994. More than three-quarters of these were unem-
ployed, and were on state benefits, some two-thirds had been in prison before, and
80 per cent had more than one set of fines outstanding. The most frequent reason for
default given by those interviewed in a small survey was that they could not afford
to pay the fines; clearly it is important to distinguish between those who cannot
pay and those who can but will not.83 Another survey found that some magistrates
were reluctant to consider some alternative enforcement measures, such as money
payment supervision orders.84 In the late 1990s courts were urged to make much
greater use of alternative means of enforcement, both by guidance from the Lord
Chancellor’s Department and by the landmark decision in Oldham JJ, ex p. Caw-
ley,85 which requires courts to give active consideration to all alternatives before
committing a young fine defaulter to prison and to state those reasons in open
court. The provisions relating to the committal of adult fine defaulters to prison
are less exacting, as the Divisional Court pointed out in Stockport JJ, ex p. Conlon,86

but the court in that case none the less scrutinized the reasoning of the magistrates
and remitted one case for reconsideration.

As a consequence of these developments, and a ‘best practice’ guide issued by the
Lord Chancellor’s Department, the number of fine defaulters received into prison
dropped sharply – from its peak of 22,000 in 1994 to around 6,000 in 1997 and to

78 SAP, Environmental Offences (2000), paras. 22–25. This is the only advice from the SAP that has
never been acted upon; on this particular issue, however, it invited the Home Secretary to give
further examination to the problems.

79 Rollco Screw and Rivet Co. Ltd [1999] 2 Cr App R (S) 436.
80 For thorough recent reviews see Moore (2003), (2004), and Raine, Dunstan and Mackie (2004).
81 Charman et al. (1996), p. 3; Raine et al. (2004).
82 See Moore (2004). 83 Moxon and Whittaker (1996); Moore (2004).
84 Whittaker and Mackie (1997). 85 [1996] 1 All ER 464. 86 [1997] 2 All ER 204.
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just over 1,000 in 2002.87 A court may instead impose a community service order, a
curfew with electronic tagging or disqualification from driving as a means of dealing
with unpaid fines. Findings from two pilot areas showed that over three-quarters of
the orders made were community service orders; that, although it remains possible
for a fine defaulter to terminate the default order by paying off part or the whole of
the fine, this rarely happened; and that both magistrates and fine defaulters seemed
content with the new arrangements.88 Fine default remains a problem, however,
and this is largely because collection and enforcement policies have been so vari-
able. In 2002 the national payment rate for financial penalties was 59 per cent,
varying considerably from area to area, but the position seems to have improved
since then. Further improvement may stem from the Courts Act 2003, which pro-
vides for the appointment of fines officers (s. 36) and strengthens the powers to
require information and to enforce financial penalties against those who do not pay
(ss. 95–97). But effective enforcement involves understanding the reasons why
offenders default. In Moore’s sample, over three-quarters of fine defaulters were
unemployed, and there was little prospect of them paying the sums required.89

Moore argues for a more sensitive approach that focuses on better decision-making
by courts at the stage of imposing the fine, and then careful enquiries in cases of
default, leading to properly targeted methods of ensuring payment.90 Similarly,
Raine, Dunstan and Mackie show that it is wrong to assume that non-payment is
simply the fault of wilful or feckless offenders, and argue that it is preferable to
consider a range of reasons for non-payment (including decisions of the court and
its staff) which then require a range of appropriate responses.91

The significant move away from imprisonment for fine default is to be welcomed,
particularly because the offences for which offenders are fined are usually well short
of custody in their seriousness. But if the fine is to become more widely used again,
care must be taken to ensure that initial decisions and subsequent enforcement are
properly grounded. There should also be active consideration of whether custody
should be regarded as a proper sanction for default: in principle it should not, and
some European countries manage without it.92

10.6 The generic community sentence

10.6.1 Introduction

We now move away from discharges and fines and begin a lengthy consideration
of community sentences. In the framework of the Criminal Justice Act 1991 this
involved stepping from one level up to a higher level: a case was only considered
serious enough for a community sentence if it was too serious to be dealt with by
a fine or discharge. However, as we have seen, the Halliday report commended the

87 Prison Statistics 2002, Table 1.13. 88 Elliott, Airs and Webb (1999).
89 Moore (2003), p. 16. 90 Moore (2004).
91 Raine, Dunstan and Mackie (2004), at pp. 523–34.
92 Shaw (1989), and Council of Europe (1993).
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use of substantial fines in serious cases – as an alternative or a supplement to a
community sentence. Thus the 2003 Act retains the threshold test for a community
sentence – the case must be serious enough to warrant such a sentence (s. 148(1)) –
but does not exclude the use of fines for cases at that level. Thus the Sentencing
Guidelines Council states that ‘even where the threshold for a community sen-
tence has been passed, a financial penalty or discharge may still be an appropriate
penalty’.93 Moreover, in cases where the court is considering a custodial sentence, it
must only impose such a sentence if satisfied that ‘neither a fine nor a community
sentence can be justified for the offence’.94

Under the 1991 Act there was a choice of half a dozen or more forms of community
sentence, many with familiar names (probation order, community service order),
and each with its own statutory requirements. New orders had been added to the list
(e.g. the drug treatment and testing order) but, as outlined in part 10.1 above, history
shows that this policy of proliferation was not successful in its major objective – to
reduce the use of imprisonment by expanding the use of community sentences.

The Halliday report found four major problems with the then approach to com-
munity sentences.95 First, the law was unduly complex and therefore unclear to
courts, offenders and the public. Different orders had different statutory restric-
tions, and so forth. Second, the positioning of community sentences was unclear:
the idea of ‘alternatives to imprisonment’ had been abandoned, which suggested
that community sentences were positioned just below custody in the hierarchy,
but the requirements added to community sentences had become increasingly oner-
ous and custody was frequently used in cases of breach. Third, there was confusion
about the ‘punitive weight’ of the different forms of community sentence, making
it difficult to achieve any kind of proportionality. And fourth, as just mentioned,
the relationship between community sentences and fines was unduly rigid.

The Halliday report responded to these perceived problems by proposing a sin-
gle, generic community sentence which would require the offender to be supervised
and to fulfil one or more requirements as specified by the court, such requirements
being proportionate in punitive weight to the seriousness of the offence(s). Halliday
envisaged that the requirements would be made by the court after it had received
a pre-sentence report which contained an assessment of the needs of, and risk pre-
sented by, the offender.96 Although the purpose of the community sentence would
be the reduction of reoffending, Halliday insisted on a proportionality constraint:
once the sentencer has decided ‘the amount of punishment that would be propor-
tionate . . . the “punitive weight” should determine how much can and should be
done to reduce the risks of reoffending and make reparation’.97 The 2002 White
Paper accepted the thrust of these proposals, and said very little about the details.
Instead, it recalled that there was general public support for ‘changing the exist-
ing arrangements for community sentences’, and commented that ‘they are still

93 SGC, Overarching Principles: Seriousness (2004), para. 1.36.
94 S. 152(2) of the 2003 Act, discussed in ch. 9.4.1 above. 95 Halliday (2001), paras. 6.2–6.5.
96 Halliday (2001), paras. 6.6–6.14. 97 Halliday (2001), para. 6.6.
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not tough enough nor do they allow the sentence to be matched to the individual
offender’.98 This rhetoric was used to announce the introduction of ‘a customized
community sentence’.

The Criminal Justice Act 2003 simply terms this ‘a community sentence’. There
are five major issues to be discussed: the threshold tests for imposing a commu-
nity sentence, the range of requirements, the choice of requirement(s), monitoring
progress and dealing with breach. The Sentencing Guidelines Council has issued
a relevant guideline – New Sentences: Criminal Justice Act 2003 – and reference is
made to that where appropriate.

10.6.2 The threshold tests for imposing a community sentence

There are two separate sets of circumstances in which a community sentence may
lawfully be imposed. The first and more widely applicable threshold test is that
created by s. 148(1):

A court must not pass a community sentence on an offender unless it is of the opinion

that the offence, or the combination of the offence and one or more offences associated

with it, was serious enough to warrant such a sentence.99

The purpose of this provision is to ensure that community sentences are not used
for minor cases, which should generally be dealt with by way of a discharge or fine.
The key judgment here is one of relative seriousness, and it is very difficult to offer
concrete guidance – this is one of those issues on which the spirit or disposition
of the courts will always be more influential than any attempt at guidance. The
Magistrates’ Courts Sentencing Guidelines indicate a fine as the starting point for
some offences and a community sentence as the starting point for others, but this
amounts to general guidance and it covers whole offences (e.g. theft) without any
differentiation. It will be important for the National Probation Service or NOMS to
develop a means of indicating to the court that they do not regard a case as sufficiently
serious for a community sentence. Such an intimation may be unwelcome to some
courts, perhaps in the belief that assessments of seriousness are a judicial matter.
The SGC’s guidelines contain a gentle nudge in the direction of restraining the use
of community sentences:

Where an offender has a low risk of reoffending, particular care needs to be taken in

the light of evidence that indicates that there are circumstances where inappropriate

intervention can increase the risk of reoffending rather than decrease it. In addition,

recent improvements in enforcement of financial penalties make them a more viable

sentence in a wider range of cases.100

98 Home Office (2002), para. 5.20.
99 Broadly speaking, an offence is ‘associated with’ the current offence if it is one for which the court

is passing sentence on the same occasion: Baverstock (1993) 14 Cr App R (S) 471, Godfrey (1993)
14 Cr App R (S) 804.

100 SGC, New Sentences: Criminal Justice Act (2004), para. 1.1.9.
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This guidance is based on risk of reoffending, whereas the point at issue is the
different one of avoiding a disproportionate response to a relatively minor offence.
But its general thrust communicates to sentencers the need for restraint.

The second and less frequently used threshold is to be found in s. 151 of the 2003
Act.101 This empowers a court to impose a community sentence on a person who
has been fined on three or more occasions since the age of 16, whose current offence
is not serious enough to warrant a community sentence (even taking account of
previous convictions under s. 143(2)), and where the court concludes that it would
be in the interests of justice to impose a community sentence. The SGC warns that
in these cases ‘great care will be needed in assessing whether a community sentence
is appropriate since failure to comply could result in a custodial sentence’.102 There
may be some cases where an element of supervision will help some such offenders to
overcome underlying problems, but the danger is that a number of minor offenders
will be taken up-tariff and hence subjected to more severe sanctions than their
minor crimes properly warrant.

10.6.3 The range of requirements

The 2003 Act provides 12 forms of requirement that a court may make as a commu-
nity order (s. 177) that constitutes a community sentence for the purpose of the Act.
These apply only to offenders aged 18 and over: a different list applies to younger
offenders, and is discussed in chapter 12 below. The principles that should guide a
court when determining which requirements to impose are discussed in part 10.6.4
below. Here, the focus is upon the meaning and legal framework for each of the 12
requirements.

1. Unpaid work requirement. Section 199 of the 2003 Act states that an offender
may be required to perform between 40 and 300 hours of unpaid work, provided
that the court is satisfied that the offender is a suitable person to perform such
work. The work must be carried out within 12 months ‘at such times as he may be
instructed by the responsible officer’ (s. 200(1)). This requirement is a new name
for the measure introduced in 1972 as the community service order and renamed
the community punishment order in 2000. When proposing these orders in 1970,
the Advisory Council on the Penal System suggested that they would appeal to
sentencers with various penal philosophies:

To some, it would be simply a more constructive and cheaper alternative to short

sentences of imprisonment; by others it would be seen as introducing into the penal

system a new dimension with an emphasis on reparation to the community; others

again would regard it as a means of giving effect to the old adage that the punishment

should fit the crime; while still others would stress the value of bringing offenders into

close touch with those members of the community who are most in need of help and

support.103

101 It substantially re-enacts s. 59 of the PCCS Act 2000, and was discussed in ch. 6.5 above.
102 SGC (above, n. 100), para. 1.1.10.
103 Advisory Council on the Penal System (1970), para. 33.
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Perhaps it was this range of reparative, retributive and rehabilitative functions
which led to the swift adoption of community service orders into English sentencing
practice. Since then they have become more onerous: the 2000 National Standards
state that work placements should ‘occupy offenders fully and be physically, emo-
tionally or mentally demanding’,104 and the 2003 Act raises the maximum from 240
to 300 hours. If the essence of the unpaid work requirement lies in its punitive func-
tion, in terms of the performance of hard work, the other functions may nevertheless
be achieved as by-products. The element of reparation involved in unpaid work is
symbolic, since it does not involve direct reparation to individual victims, although
it may require repair work or construction work in the community which can be
regarded as a rough equivalent to the harm done. The choice of work, however, is for
the probation service and not the courts. The National Standards require that the
probation officer should first issue the offender with a set of requirements. The pro-
bation service is responsible for maintaining a suitable range of work placements,
usually run by voluntary agencies. Once the offender is assessed and is assigned
to a particular work placement, the times of work should be agreed. The National
Standards state that the first work placement should be arranged to take place within
ten working days of the order being made, that offenders should be offered no fewer
than five hours per week and that a weekly record should be given to the offender,
detailing hours worked and giving comments on the satisfactoriness of the work.
There are also standards relating to meal breaks, travelling time, bad weather and
so on.105

The use of this type of community order has been relatively static over the last
decade, declining from 9 per cent of adult male offenders in 1992 to 8 per cent in
2002, and increasing from 5 per cent of adult females in 1992 to 7 per cent in 2002.
For what types of offender might unpaid work requirements be used? Evidence
from Flood-Page and Mackie’s survey in the mid-1990s suggests that magistrates
made the choice between community service and probation on various grounds,
often connected with their belief about the needs of the offender and the local
organization of the two forms of sentence. Some said that unpaid work was more
appropriate for unemployed offenders, since it might reintroduce them to a form
of regular work, but the sentencing practices of magistrates in that study showed
that a lower percentage of those on community service were unemployed compared
with probation (65 per cent and 81 per cent respectively).106 The same pattern was
evident in the Crown Court cases (49 per cent and 83 per cent respectively). Fewer of
those on community service had previous convictions (58 per cent, compared with
77 per cent for probation), and fewer stood convicted of more than one offence
(31 per cent compared with 47 per cent for probation). As expected, fewer had
problems of drug addiction, mental disorder or stress.107 This may be taken to
show that community service was not so high on the tariff as probation orders, but

104 National Standards (2000), D16. 105 National Standards (2000), D14.
106 Flood-Page and Mackie (1998), pp. 37–8. 107 Flood-Page and Mackie (1998), p. 102.
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that is not a straightforward deduction. Offenders were often placed on probation
because of their personal and social problems, and their previous convictions may
be evidence of that rather than of serious offending, so the relationship between
these two forms of community sentence probably has more to do with offender
than with offence characteristics.

2. Activity requirement. Section 201 of the Act provides that an offender may be
required to present himself and participate in specified activities for up to 60 days.
This requirement may only be imposed if a probation officer has been consulted
and if the court is satisfied that it is feasible to secure compliance with the require-
ment. The place where the offender must present himself should be a community
rehabilitation centre or other approved premises. The activities may be reparative
in purpose and involve ‘contact between offenders and persons affected by their
offences’ (s. 201(2)). In effect, this is a rebranding of the former condition of atten-
dance at a probation (day) centre, which could be added to a probation order.
Now that supervision is an underlying element of all community orders, the activ-
ity requirement stands on its own. The National Standards 2000 include detailed
instructions for the organization of activities in what are now to be known as com-
munity rehabilitation centres. The activities may involve training in social skills,
communication, being interviewed and so forth.

3. Programme requirement. Section 202 of the Act provides that an offender may
be required to participate in an accredited programme for a specified number of
days. This requirement may only be imposed if a probation officer has recom-
mended the programme as suitable for the offender and if the court is satisfied that
a programme is available at the place specified. The legislation does not lay down a
maximum period for this requirement: no doubt the length of the particular pro-
gramme will be a factor here, but the need to observe proportionality constraints
means that the courts should not simply make a programme requirement of what-
ever length is requested, without reference to the seriousness of the offence. Progress
is being made towards the accreditation of programmes by the Correctional Services
Accreditation Panel. In the early years a variety of programmes was accredited – six
sex offender treatment programmes; five general offender behaviour programmes,
including Reasoning and Rehabilitation and Think First; and four others, dealing
with such problems as anger management and drink-impaired drivers.108 The aim
of these programmes is to take advantage of ‘What Works’ findings and to apply
and develop them for particular groups of offender.

4. Prohibited activity requirement. Section 203 of the Act empowers a court to
make a requirement prohibiting the offender from participating in specified activ-
ities on specified days or for a certain period. There is a duty to consult a proba-
tion officer before making this requirement. The section mentions the possibility of
requiring that the offender does not possess, use or carry a firearm; another possible

108 Rex, Lieb, Bottoms and Wilson (2003).
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prohibition would be from driving a motor vehicle. No maximum duration for this
requirement is stated.

5. Curfew requirement. Section 204 of the Act provides that a court may require
an offender to remain, for periods specified in the relevant order (not less than 2
nor more than 12 hours per day), at a place so specified. The requirement may
last for a maximum period of six months, and before making it the court must
obtain and consider information about the place at which the offender is to remain
under curfew. A court that decides on a curfew requirement must also impose an
electronic monitoring requirement, unless an exception applies. One exception is
where the consent of another person is needed and it is not forthcoming (s. 215(2));
another is where the court has not been notified that arrangements for electronic
monitoring are available in the area (s. 218(4)); and a third is where ‘in the particular
circumstances of the case’ the court considers it inappropriate to require electronic
monitoring (s. 177(3)(b)). Beyond curfew cases, courts are empowered to add an
electronic monitoring requirement to other requirements so long as all the necessary
conditions are fulfilled (s. 177(4)).

Experiments with electronic monitoring began in 1990, the then government
declaring that ‘the criminal justice system should take advantage of modern tech-
nology when it is sensible and practical to do so’.109 Some have argued that electronic
monitoring is not acceptable because it breaches an offender’s human rights: requir-
ing an offender to wear an electronic anklet may be held incompatible with Article 3
of the Convention (no inhuman or degrading punishment) or with Article 8 (right
to respect for private life), but there has not been a successful challenge on these
grounds. Others have doubted whether it is practical to rely on the technology: how-
ever, after some early disappointments, equipment failures are now relatively rare,
and successful completion rates of 82 per cent were comparable with other commu-
nity orders.110 Interviews of magistrates and probation officers suggest that tagging
is inappropriate for those whose lifestyles are chaotic, who are substance misusers
or who present risks to the family or the public. Tagging was thought particularly
useful to disrupt ‘pattern offending’, such as shoplifting, night-time burglary or
public order offences on Friday and Saturday nights.111 Electronic monitoring is
widely used for prisoners released early on home detention curfew.112 Indeed, cur-
few orders may be seen as creating a ‘virtual prison’ for an offender, by placing strong
restrictions on movement for certain periods.113 But this raises the vexed issue of the
relative position or ‘penal bite’ of a curfew with electronic monitoring: if it operates
like a ‘virtual prison’, should it not be seen as one of the most onerous requirements
for a community sentence? Or will it come to be seen as a normal requirement of
most such sentences, perhaps even taking the place of supervision?114

109 Home Office (1990), para. 4.22. 110 Mortimer and May (1997).
111 Mortimer, Pereira and Walter (1999), p. 3. 112 See ch. 9.5.2 above.
113 See Roberts, J. (2004). 114 See further Nellis (2004), pp. 240–1.
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6. Exclusion requirement. Section 205 of the Act empowers a court to prohibit an
offender from entering a specified place for a specified period of up to two years. The
order may limit the prohibition to certain hours, or to different places for different
times. This power was first introduced in 2000, and it is similar in some ways to the
anti-social behaviour order, which may also be used to prohibit a person from going
to certain places (although supervision may be added in a community sentence but
not in an ASBO, and ASBOs must be for a minimum of two years).115

7. Residence requirement. Section 206 of the Act provides that a court may make
a requirement that the offender should reside, for a specified period, at a certain
place. The court is required to consider the offender’s home surroundings, and only
to specify a hostel or other institution as the place of residence if so recommended
by a probation officer. This requirement is a version of a long-standing condition
that could be added to probation orders, usually requiring residence at an approved
probation hostel. Much depends on the availability of hostel accommodation and
the assessed suitability of the offender for a particular hostel. However, it will be
noted that the residence requirement does not have to relate to a hostel: an offender
may be required to reside at his home, or with a relative, for example. In appropriate
cases a curfew order may be added, with or without electronic monitoring.

8. Mental health treatment requirement. Sections 207 and 208 of the Act provide
that a court may require the offender to submit to treatment by or under the direction
of a registered medical practitioner. This, too, is a long-standing requirement that
was formerly added to a probation order in appropriate cases, and that may be
used for offences that normally attract a substantial custodial sentence.116 It will be
discussed further in Chapter 12.3 below.

9. Drug rehabilitation requirement. Sections 209–211 provide that a court may
require an offender to submit to drug treatment and testing for a period of at least
six months. The court first has to be satisfied that the offender is dependent on, or
has a propensity to misuse, drugs; that this may be susceptible to treatment; and that
arrangements can be made for treatment, either as a resident or as a non-resident.
This requirement may only be made if the offender consents. There are provisions
for courts to review the offender’s progress (s. 210) and to make changes to the
requirement (s. 211), somewhat along the lines of ‘drug courts’ in the United States.
This requirement replaces the DTTO (drug treatment and testing order), introduced
in 2000 in order to provide a measure aimed directly at tackling the link between
drugs and crime. As the name suggested, the two elements were that the offender
should undergo a programme of treatment and that during that programme he
should be subjected to periodic testing to see whether he was still taking drugs.

The DTTO had a broadly favourable reception in the courts: many sentencers
have welcomed a measure that tackles addiction and welcomed the court’s role

115 For further discussion, see ch. 6.5 above and ch. 13 below.
116 E.g. Attorney General’s Reference No. 37 of 2004 (Dawson) [2005] 1 Cr App R (S) 295.
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in monitoring progress, but one frequently heard complaint is that the resources
were not available for a sufficient number of orders (and indeed some areas ran
out of earmarked funds).117 Enthusiasm for these orders is sometimes tempered
by the frequency with which offenders lapse or fail to complete them, an expected
outcome given the chaotic and troubled lives of most of the offenders involved.118

The positioning of the DTTO in the sentencing hierarchy has also given rise to
differences of opinion. There are certainly some cases in which a DTTO was thought
appropriate for offences that would normally attract sentences of around three
years,119 although on other occasions the Court of Appeal has given priority to the
seriousness of the offences over the prospect of preventing reoffending.120 If the
sentencing framework of the 2003 Act is applied, it seems unlikely that community
sentences with drug rehabilitation requirements will be made for offences ‘worth’
three years’ imprisonment.

10. Alcohol treatment requirement. Section 212 of the Act empowers a court
to impose a requirement that the offender submits to treatment with a view to the
reduction or elimination of the offender’s dependency on alcohol. This requirement
does not include submission to testing, but otherwise it has similar conditions to
the drug rehabilitation requirement – the court must be satisfied that the offender is
dependent on alcohol; that this may be susceptible to treatment; that arrangements
can be made for treatment, either as a resident or as a non-resident; and that the
offender consents. This requirement replaces the alcohol treatment condition that
could be added to a probation order since 2000.

11. Supervision requirement. Section 213 of the Act introduces a supervision
requirement, which may be made for the purpose of promoting the offender’s reha-
bilitation and which may last as long as the community order as a whole lasts. It
seems that this will be regarded as the basic requirement of a community sentence,
usually combined with one or more of the other requirements. It is, in effect, a
replacement for the probation order, a long-standing feature of the English sen-
tencing system. The welfarist approach that predominated in the 1960s and before
has now given way, at least in rhetoric, to the idea of probation as an order of the
court that is a ‘tough and demanding’ measure, which is ‘credible’ in the eyes of
the courts and the public, and which is fair in the sense of imposing similar and
proportionate restrictions on the offenders subject to it. The following extract from
the 2000 National Standards sets the tone:

C7 The purpose of a community sentence is to:

provide a rigorous and effective punishment;

reduce the likelihood of reoffending;

rehabilitate the offender, where possible; and

enable reparation to be made to the community.

117 See Hough et al. (2003), p. 49.
118 See generally Rumgay (2004), reporting (at p. 260) that breach proceedings were taken for

86 per cent of DTTOs in 2003.
119 E.g. Kelly [2003] 1 Cr App R (S) 472, Belli [2004] 1 Cr App R (S) 490.
120 E.g. Attorney General’s Reference No. 28 of 2001 [2001] EWCA Crim 1373.
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C8 Supervision in the community . . . shall:

address and reduce offending behaviour;

challenge the offender to accept responsibility for the crimes committed and their

consequences;

contribute to the protection of the public;

motivate and assist the offender towards a greater sense of personal responsibility

and discipline . . .121

The language is far more controlling than would have been used ten or fifteen
years previously, but this should be seen as emphasizing one long-recognized ele-
ment of probation work rather than as a complete break with the past. There remains
a commitment to rehabilitative techniques, and several of the aims set out above can
be brought within Francis Allen’s definition of rehabilitation – ‘effect[ing] changes
in the characters, attitudes and behaviour of convicted offenders’.122

What kinds of offender were made subject to probation orders? The proportion-
ate use of probation orders has edged slowly upwards over the last decade, from
9 per cent of adult male indictable offenders in 1992 to 12 per cent in 2002, and
from 16 per cent of adult female offenders in 1992 to 21 per cent in 2002. A study
of the characteristics of offenders on probation shows that they are an unusual and
troubled group. Only one-fifth are in regular work, some two-thirds have state ben-
efits as their main source of income and are in debt, over two-thirds live in rented
accommodation, over half reported health problems or disability, drug use was
high but alcohol use low123 – all these diverge considerably from rates in the general
population. As noted when discussing unpaid work requirements in part 10.6.3.1
above, the recent tendency has been for those placed on supervision (previously
probation) to be more likely to have previous convictions, suggesting that these
are not low-risk offenders and (perhaps) that the penal bite of this requirement is
relatively high.

12. Attendance centre requirement. Section 214 provides that a court may require
an offender to attend at an attendance centre for between 12 and 36 hours, so long
as local arrangements are available. Attendance centres were developed primarily
for young offenders, and are discussed further in Chapter 12 below. Section 177(1)
provides that this requirement cannot be made unless the offender is aged under
25 at the time.

10.6.4 The choice of requirement(s)

Assuming that the threshold test for a community sentence (considered in part
10.6.3.2 above) has been satisfied, the court’s next step is to choose which require-
ment(s) are appropriate in the particular case. The relevant statutory provision is
s. 148(2):

121 National Standards (2000), C2. 122 Allen (1981), p. 2. 123 Mair and May (1997), ch. 3.
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Where a court passes a community sentence which consists of or includes a community

order –

the particular requirement or requirements forming part of the community order

must be such as, in the opinion of the court, is, or taken together are, the most

suitable for the offender, and

the restrictions on liberty imposed by the order must be such as in the opinion of the

court are commensurate with the seriousness of the offence, or the combination

of the offence and one or more offences associated with it.

These provisions adapt those in s. 6 of the Criminal Justice Act 1991, and were
built on suggestions made by Tony Bottoms (1989) and particularly by Martin
Wasik and Andrew von Hirsch in 1988, demonstrating how the desert rationale
might be applied to non-custodial sentencing. Those authors sketched a model
based on the ‘limited substitutability’ of sanctions of roughly the same degree of
severity,124 and the statutory test goes some way in this direction – prescribing
not only that the community orders must be commensurate with the seriousness
of the offence, but also that the particular order(s) ‘must be . . . the most suit-
able for the offender’. The statutory formula is therefore designed to ensure that
measures to reduce reoffending are taken within the framework of a proportionate
sentence.

A report from the Probation Service will in many cases be influential in the
decision whether to make a community sentence rather than an alternative disposal.
However, the guideline also states that, once a court has decided on a community
sentence, it should ask for a pre-sentence report specific to the issues in the particular
case.125 There are three key issues to be addressed. First, as the Halliday report
advocated,126 as s. 148(2)(b) states and as the SGC’s guideline emphasizes, the
court must preserve proportionality between the restrictions on liberty entailed by
the requirement(s) and the seriousness of the offence(s). The Halliday report rightly
complained that this proportionality constraint in the 1991 Act had never worked
properly, because no one had authoritatively established the punitive weight of the
various forms of community sentence.127 Halliday’s recommendations on this have
been put into effect by the SGC’s guideline, which sets three ranges of sentence
within community orders, graduated according to the degree of restriction they
impose. Courts are required by the guideline to indicate, when they ask for a pre-
sentence report on this point, ‘which of the three sentencing ranges is relevant
and the purpose(s) of sentencing that the package of requirements is required to
fulfil’.128 The second key issue, as the Halliday report advocated,129 as s. 148(2)(a)
states and as the SGC’s guideline emphasizes, is that the court must determine

124 Wasik and von Hirsch (1988), p. 561.
125 S. 161 of the 2003 Act also empowers a court to make a pre-sentence drug testing order, for the

purpose of ascertaining whether an offender has any specified Class A drug in his body.
126 Halliday (2001), paras. 6.6, 6.8. 127 Halliday (2001), para. 6.4.
128 SGC, New Sentences: Criminal Justice Act 2003, para. 1.1.16.
129 Halliday (2001), paras. 6.8 and 6.10.
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the requirement(s) most suitable for this offender. The pre-sentence report will be
crucial in advising courts of the programmes available to allow them to deal suitably
with the particular offender. The third key issue concerns the court’s obligation to
indicate the purpose(s) that it wishes to achieve through the community sentence.
This is a reference to the list of purposes in s. 142 of the 2003 Act, strongly criticized
on other grounds in Chapter 3.3.1 above. The purposes that might be relevant to
community sentences are punishment (by means of an unpaid work requirement,
for example), the reform and rehabilitation of offenders (by means of a supervision
requirement and, for example, an activity requirement or a drug treatment or
alcohol treatment requirement), and the protection of the public (by means of a
supervision order, a curfew order, and perhaps a prohibited activity requirement).
Summarizing the guideline approach, the SGC states:

The decision on the nature and severity of the requirements to be included in a com-

munity sentence should be guided by:

the assessment of offence seriousness (low, medium or high);

the purpose(s) of sentencing the court wishes to achieve;

the risk of reoffending;

the ability of the offender to comply; and

the availability of requirements in the local area.

The resulting restriction on liberty must be a proportionate response to the offence

that was committed.130

The three sentence ranges set out in the SGC’s guideline are Low, Medium and
High.131 The Low range may include 40–80 hours of unpaid work, a curfew require-
ment ‘for a few weeks’, a prohibited activity requirement (no maximum duration
is mentioned), or an attendance centre requirement (for which the maximum is
36 hours). Community orders in this range are said to be suitable for offences below
the community sentence threshold,132 and for some thefts from shops and public
order offences.133 The Medium range may include a greater number of hours of
unpaid work (e.g. 80–150), an activity requirement of 20–30 days, a curfew require-
ment lasting two–three months, or an exclusion requirement of around six months.
The guideline indicates that community sentences in this band might be appropri-
ate for handling stolen goods (less than £1,000 if for resale; more if for personal
use), some burglaries of commercial premises, some cases of taking vehicles with-
out the owner’s consent, and some cases of obtaining property by deception.134 The
High range includes unpaid work of 150–300 hours, activity requirements up to the
60-day maximum, curfew orders lasting for four–six months and so forth. Such

130 SGC, above n. 128, para. 1.1.23.
131 The Sentencing Advisory Panel approached this issue, in its advice to the SGC, on the basis of

the indications given in Halliday (2001), pp. 40–1.
132 I.e. offenders sentenced under s. 151 (see part 10.6.2 above), who have been fined three times but

whose offence is not serious enough to meet the threshold for a community sentence.
133 SGC, above n. 128, para. 1.1.25. 134 Ibid., para. 1.1.28.
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orders should be made in cases just below or around the custody threshold, where
the court decides that a community sentence is appropriate, ‘for example some cases
displaying the features of a standard domestic burglary committed by a first-time
offender’.135 None of the bands mentions the supervision requirement, probably
because it is assumed that this will form part of all community sentences.

It will be recalled that the Act contemplates the inclusion of more than one
requirement in a community sentence, and indeed that the Act requires courts to
consider whether to make an electronic monitoring requirement in various types
of case (see part 10.6.3.5 above). Unfortunately the SGC’s guideline appears to leave
little room for combinations of requirements in its three bands, and this may per-
petuate the lack of clarity of which Halliday complained. The new structure creates
the danger that more requirements will be incorporated into a community sentence
than would previously have occurred, without proper regard to proportionality and
the increased possibility of breach. For example, if the court decides that a case falls
within the medium band and the pre-sentence report recommends supervision
for 12 months, an unpaid work requirement of 80 hours and a prohibited activity
requirement lasting 12 months, does the guideline assist in determining whether
this combination of requirements falls within the medium band? The guideline
does state, specifically in relation to the medium band, that ‘particular care needs
to be taken with this band’ to ensure proportionality,136 but the guideline gives no
authoritative lead on this point. It will therefore be left to the National Probation
Service to work out some protocols on the combinations that may fall within each
band.137 Section 177(6) states that, wherever a community order is to include two
or more requirements, the court must be satisfied that they are compatible with one
another.

Once the court has reached the point of deciding on the requirement(s) satisfying
the statutory conditions of suitability and proportionality in s. 148(2), it must then
ensure that due credit has been given for any time spent in custody on remand. This
would be a routine matter if a custodial sentence were imposed, and courts must
take care not to overlook the same principle of fairness in cases where they decide
on a community sentence. The guideline indicates how courts should approach
this issue, particularly in cases around the custody threshold where there may be
a choice between imposing a custodial sentence that (in fact) enables immediate
release, and imposing a community sentence that is reduced in its onerousness to
take account of the time spent on remand.138

135 Ibid., para. 1.1.31. Note that this refers only to first-time burglars, and makes no reference to
the controversy over the recommended use of community sentences for first- and second-time
burglars, in McInerney and Keating [2003] 2 Cr App R (S) 240 – see Chs. 2.2 and 4.4.10 above.

136 SGC, above n. 128, para. 1.1.30.
137 PSR request forms, using the three community sentence ranges of low, medium and high, are

being piloted.
138 SGC, above n. 128, paras. 1.1.37–1.1.40.
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The SGC’s guideline is absolutely clear that the arrival of the generic community
sentence should not be allowed to ‘shorten the penal ladder’. In other words, where
under previous law an offender might be given a curfew order on one occasion,
a community service order on another occasion and a probation order on a third
occasion, there is no obstacle to an offender being given two or three successive
community sentences under the 2003 Act. Thus, the fact that there is only one form
of community sentence in law

does not mean that offenders who have completed a community sentence and have

then reoffended should be regarded as ineligible for a second community sentence on

the basis that this has been tried and failed. Further community sentences, perhaps

with different requirements, may well be justified.139

In order to ensure that relevant information is properly transmitted, however,
courts are urged to record their community sentences in terms of the purpose of
the order and the range (low, medium or high) in which the sentence was placed.

10.6.5 Monitoring progress

Although the 2003 Act does not at this stage make detailed provision for courts to
monitor and review the progress of offenders during their community sentences,
s. 178 empowers the Home Secretary to make an order to that effect. In Chapter 9.4.2
it was noted that the idea of court review is now part of the new suspended sentence
(to which one or more community requirements will usually be added), and some
courts have in the past used their powers to review the progress of offenders on
drug treatment and testing orders. However, ‘the review process is by no means
cheap, and it can create serious listing problems’.140 If review proceedings for the
new suspended sentence are thought worthwhile, the Home Secretary may exercise
his power and extend them to community sentences.

10.6.6 Dealing with breach

Section 179 states that Schedule 8 to the 2003 Act governs the breach, revocation
and amendment of community orders. The Schedule confers on the ‘responsible
officer’ a discretion in relation to the first breach of a requirement without reasonable
excuse, either to give a warning or to initiate breach proceedings; in relation to the
second breach, however, the responsible officer must bring the offender back to
court in breach proceedings. The court’s powers on breach are tough, but the SGC’s
guideline is designed to ensure that ‘the primary objective’ of the court’s response to
breach proceedings is to ensure ‘that the requirements of the sentence are finished’.
Thus paragraphs 9 and 10 of Schedule 8 state that a court that finds a breach without
reasonable excuse must either amend the terms of the community order ‘so as to
impose more onerous requirements’ or revoke the order and deal with the offender

139 Ibid., para. 1.1.34. 140 Hough et al. (2003), p. 62; cf. also Rumgay (2004), p. 256.
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as for the original offence. If the court finds that ‘the offender has wilfully and
persistently failed to comply with the requirements of the order’, it must impose a
prison sentence of up to 51 weeks.141 However, the court must take account of the
extent to which the offender has complied with the requirements of the order, and
give any credit for ‘part performance’; it should also take account of ‘the reasons
for the breach’.142 In many cases, an appropriate response may be to lengthen the
order or to include an extra requirement in it, but the Council’s guideline warns that
imposing a custodial sentence may be out of proportion to the original sentence,
and that imposing extra requirements should not be allowed to make compliance
with the terms of the order less likely. Indeed, on the use of custody for breach, the
Council takes a strong line:

Custody should be the last resort, reserved for those cases of deliberate and repeated

breach where all reasonable efforts to ensure that the offender complies have failed.143

Nonetheless, the wording of Schedule 8 remains severe, and, as noted above,
custody is permitted in all breach cases and is required where there is ‘wilful and
persistent’ breach, even in cases where the original offence was non-imprisonable.
This is another example of breach being punished more severely than the original
offence, thereby regarding defiance of authority as a particularly serious wrong. As
argued in Chapter 6.3.1 above, the reasons for breach may be much more complex
and decisions on the appropriate response require flexibility.

10.7 Deferment of sentence

To the great surprise of many, the power to defer sentence – on the statute book
since 1972 and hardly ever used – has been retained and slightly revived in the 2003
Act. Thus s. 278 of the Act introduces Schedule 23, which replaces ss. 1 and 2 of the
Powers of Criminal Courts (Sentencing) Act 2000 with new substituted sections.
Whereas the previous power could only be exercised if the condition specified
either the making of reparation or ‘any change in his circumstances’, the new power
enables a court to defer sentence for up to six months if ‘the offender undertakes
to comply with any requirements as to his conduct during the period of deferment
that the court considers it appropriate to impose’. Courts can therefore impose
conditions relating to attendance at a course of treatment, or relating to residence in
a particular place, or whatever they think appropriate. A court is now empowered to
deal with an offender before the end of the period of deferment (which is usually six
months), and if the offender fails to comply with one or more of the requirements
the court may pass sentence for the original offence – and also for any offence
committed within the period of deferment. The new s. 1A empowers the court to

141 This power extends to cases where the original offence was non-imprisonable: Schedule 8,
paras. 9(1)(c) and 10(1)(c).

142 SGC, above n. 128, para. 1.1.46. 143 Ibid., para. 1.1.47.
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appoint a supervisor for the period of deferment, who will usually be a probation
officer.

The idea of deferment is to allow the court to test the offender’s resolve and
intentions, and perhaps also to enable the offender to have a positive influence over
the sentence ultimately imposed. The SGC’s guideline provides that

The use of deferred sentences should be predominantly for a small group of cases

close to a significant threshold where, should the defendant be prepared to adapt his

behaviour in a way clearly specified by the sentencer, the court may be prepared to

impose a lesser sentence.144

It seems that most of these cases will be on the custody threshold, where a com-
munity sentence might be considered in favourable circumstances; but the Council
also contemplates that there may be cases that pass the threshold for a community
sentence but where a discharge or fine might be imposed if the conditions of the
deferment are fulfilled. In the earlier leading case of George,145 the Court of Appeal
held that at the end of the deferment period the sentencer should ‘determine if the
defendant has substantially conformed or attempted to conform with the proper
expectations of the deferring court . . . If he has, then the defendant may legitimately
expect that an immediate custodial sentence will not be imposed’. It remains to be
seen whether deferment will come to be regarded as a useful addition to the powers
of the court at the sentencing stage.

10.8 Conclusions

Much of this chapter has been given over to the details of the new generic community
sentence introduced by the 2003 Act, and to an assessment of its prospects for
changing practice. In these conclusions, some of the main arguments for and against
the new framework are brought together under four headings – the repositioning
of thresholds, the operating realities of the community sentence, the drive towards
effectiveness in reducing reoffending and the problem of malfunctions.

10.8.1 Repositioning the thresholds

There is broad agreement that what has happened in English sentencing in the last
ten years or so is that the use of imprisonment has increased sharply, that many of
those who would previously have received a community sentence or a suspended
sentence are now sent to custody, and that many of those who would previously
have been fined (and, latterly, some of those who would have received a conditional
discharge) are being given community sentences. Thus, as the statistics confirm,
the use of both custody and community sentences has increased. Some may argue
that the increased use of community sentences shows a growing and welcome con-
fidence among sentencers in what the National Probation Service can provide, but

144 Ibid., para. 1.2.7. 145 (1984) 6 Cr App R (S) 211.
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Rod Morgan was right to reply that probation resources are scarce and that the ser-
vice was being ‘silted up’ with low-risk offenders. Thus one fundamental error in
recent penal policy was the peremptory abolition of unit fines in 1993. The scheme
had several faults, but the proper approach would have been to remedy those faults.
By giving way to a press campaign and to a small minority of magistrates, and
preferring political kudos to sound policy, the Home Secretary of the time squan-
dered the opportunity to make financial penalties fairer and returned the fine to
its previous chaos. The obvious deleterious consequences – that fewer offenders
would be fined, and that the poor would receive higher fines – have followed, as
demonstrated in part 10.5 above. The only positive development on fines is the
sharp decline in committals to prison for default, brought about partly by judg-
ment of the Divisional Court and partly by sensible developments in government
policy.

How can this trend be reversed? To bring offenders down-tariff is probably much
more difficult than to take them up-tariff, and it means unravelling practices devel-
oped over a decade or so. The fine has to be made more attractive, and efforts to
improve enforcement are already bearing fruit. The 2003 Act also makes it clear
that the fine does not always stand beneath community sentences in order of ‘penal
bite’, and that substantial fines may be used for offenders close to the custody thresh-
old. That raises fairness problems, however, and the principle of equality before
the law (Chapter 7, above) must be preserved. The Carter report has proposed a
re-examination of the continental day-fine system, as has the Coulsfield report, and
this must be done as a matter of urgency. Only if the fine is revived in a demonstrably
fair way can it be hoped that the thresholds for community sentences and custody
will be able to operate properly.

The revival of the fine must be accompanied by closer attention to the thresh-
old of seriousness that must be met before a community sentence is passed (see
part 10.6.2 above). This means that courts must reject the option of a community
sentence in some less serious cases, and that the Probation Service should not be
reticent about this lower boundary. As for the use of custody, everything depends
here on a fresh approach to the custody threshold and to the range of new forms of
sentence positioned just below and just above it – suspended sentences, intermittent
custody and custody plus, discussed in Chapter 9.4 above. The judges and magis-
trates interviewed by Hough, Jacobson and Millie were clear that it was the power
of certain mitigating factors, or of an expressed willingness to address the causes of
offending behaviour, that might bring a custody case below the threshold.146 How-
ever, they held to the notion of using custody only ‘as a last resort’, and this is an
unsatisfactory principle insofar as it suggests that custody may be used when other
forms of sentence have been tried and have failed, irrespective of the seriousness
of the offence. The Council’s guideline insists on this seriousness criterion, but in

146 Hough et al. (2003), pp. 36–41, discussed above.
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practice much will turn on the extent to which sentencers follow the spirit of the new
framework. The 1991 Act never really achieved sufficient judicial and magisterial
support: will the 2003 Act?

10.8.2 The operating realities of community sentences

A key factor in the courts’ response to the 2003 Act will be the approach of the
National Probation Service. There is much that is imaginative and constructive in
the requirements that may form part of a community sentence, and a great deal will
depend on the leadership given by the National Offender Management Service. It
will be for NOMS to secure adequate resources to ensure that facilities and services
are available to the courts, and to develop policies to be followed in the preparation
of pre-sentence reports. PSRs will be a crucial element in communication between
the Probation Service and the courts, and will provide an opportunity for the
Probation Service to ensure that the various programmes are directed at the most
suitable types of offender. There are obvious dangers of imposing more onerous
requirements than the offence justifies, and of imposing so many requirements that
an offender is ‘set up to fail’, and the outcome of the piloting of PSR request forms
(in which the court indicates whether a low, medium or high set of requirements is
appropriate) is awaited.

The attempts to reduce reoffending embodied in some of the requirements may
be constructive and imaginative, but there are also other issues arising from the set
of 12 requirements. One is that the Probation Service has been encouraged to focus
on risk and to conduct risk assessments of offenders. The danger here is that if the
concept of risk is not interpreted carefully, it may lead to disproportionately onerous
requirements on some offenders – most likely on offenders with several non-serious
previous convictions or with a disadvantaged background or both.147 Another issue
is the possibility of a trend from supervision to surveillance. The 2003 Act appears
to contemplate the frequent use of curfews with electronic monitoring in support
of community sentences. If that does happen, then it should not be allowed to
replace supervision as the underlying purpose of the community sentence. If the
probation service is to focus on medium and high-risk offenders, some of whom
might previously have been sentenced to custody, it must ensure that their problems
are tackled constructively.

10.8.3 The drive towards effectiveness in reducing reoffending

This government committed itself at an early stage to taking evidence-based practice
and developing the most effective ways of reducing reoffending. Catching the rising
tide of enthusiasm embodied in the ‘What Works’ movement, it was determined
in the late 1990s to press ahead with new programmes that promised significant
reductions in offending behaviour. The Halliday report encouraged this approach,

147 See ch. 6.5 above.
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with an optimistic claim about outcomes that Tony Bottoms has described as ‘fairly
reckless even at the time it was made’.148 Unfortunately, it seems that the pro-
grammes were ‘rolled out’ on a large scale before rigorous evaluations had been
completed. Now that some evaluations are beginning to become available, there is
disappointment that the results do not appear to be encouraging. The fact is that,
from the earliest Home Office review149 through mid-term reviews150 to the latest
assessments of the evidence,151 the reconviction rates of those who have completed
these programmes are generally not superior to the rates of those who have expe-
rienced other measures. Most criminologists would not be surprised, since, even if
reconvictions are an acceptable measure of success, the best that could be expected
would be that some forms of intervention work more effectively with some forms
of offender. James McGuire, perhaps the leader of the ‘What Works’ movement in
this country, has insisted that overall reductions in reconviction rates can be pro-
duced, but that this can only occur if the various programmes and interventions
are properly designed and delivered.152 In practice there have often been problems
of both design and delivery in this country, some resulting from underfunding and
some from over-ambitious government targets. The search for effective forms of
reducing reoffending should not be abandoned – indeed, the community sentence
under the 2003 Act provides a good framework for it to be continued – but a greater
sense of realism, planning and the investment of resources is necessary if the desired
results are to be achieved.

10.8.4 101 malfunctions

It is obvious from remarks scattered through this chapter and Chapter 9 that,
if the 2003 Act is to have a fair chance of achieving some of its objectives, the
framework must be implemented as intended. The Sentencing Guidelines Council
moved quickly in order to assist this, by promulgating definitive guidelines that
were used in training sentencers prior to April 2005 and that bind all courts. But
the fact remains that in the past even the plainest legislative intention has been
thwarted by sentencers who have not applied the spirit of the law. The best-known
‘malfunctions’ are those affecting the suspended sentence in the years between 1967
and 1981, when courts misapplied the law by imposing suspended sentences on
offenders to whom they would not have given immediate custody, and also gave
them longer sentences because of the suspension.153 In Chapter 9 we saw how fragile
the custody threshold is, and how fine the line between a community sentence, a
suspended sentence, intermittent custody and custody plus is. It is difficult to draw
these lines even in theory. In practice, the disposition of the particular judge or
magistrate will be a major factor. The Council’s guideline sets out the process of
reasoning to be adopted in these cases, but there are many possible malfunctions.

148 Bottoms (2004), p. 62.
149 Vennard and Hedderman (1998). 150 Rex (2001).
151 See Bottoms (2004), pp. 61–3; Raynor (2004); Roberts, C. (2004).
152 McGuire (2002). 153 See Bottoms (1981), and ch. 9.4.2 above.
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Similarly, if fines are not used more widely, it is likely that community sentences
will be overused. Even if the case is one for a community sentence, will the courts
observe the seriousness bands? Will they avoid adding too many requirements to
orders, and thus setting offenders up to fail? How will the courts deal with breaches?
At several points, therefore, it is possible that the sentencing system will be subject
to malfunctions. To avoid at least some will be a supreme test for the guideline
system.



CHAPTER 11

Procedural issues and ancillary orders

The main aim of this chapter is to draw together most of the significant proce-
dural steps in sentencing, but the second part of the chapter focuses on a major
development in sentencing that will be further highlighted in Chapter 13 below –
the expanding availability and use of preventive and other ancillary orders at the
sentencing stage. As a prelude to that discussion the first part of the chapter sum-
marizes the framework of sentencing. Afterwards, the third part sets out various
requirements to give reasons. Following that, brief consideration is given to several
issues arising in procedural context. Thus, before a court passes sentence in any case
other than a minor summary one, there will usually be either a trial or, if the plea
was guilty, a prosecution statement of facts. In some cases these provide the court
with an insufficient basis on which to pass sentence: what is to be done? Again, what
role do the advocates for prosecution and defence play in relation to sentencing,
and what role should they play? When should pre-sentence reports be relied upon
by sentencers? What place do victims have in the sentencing process, and what role
should they have?

11.1 The sentencing framework of the 2003 Act

The framework of sentencing established by the Criminal Justice Act 2003 has been
much discussed in Chapters 9 and 10 above, and the present summary eschews
detailed statutory references in order to convey the essence of the decision-making
scheme. The following sequence begins with the least onerous sentence and ends
with the most onerous.

Is an absolute or conditional discharge sufficient?

Is the case suitable for a fine (which may be substantial enough to come close to the custody

threshold)?

Is the case serious enough to warrant a community sentence?

Is the offence so serious that neither a fine alone nor a community sentence can be justified,

and therefore a custodial sentence is unavoidable?

If the case passes the custody threshold, are there factors indicating that the sentence may

either (i) be suspended or (ii) take the form of intermittent custody?
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If neither of those alternatives is possible and an immediate custodial sentence is unavoid-

able, what is the shortest term commensurate with the seriousness of the offence (bear-

ing in mind the effect of the early release provisions of the 2003 Act which indicate a

reduction of some 15 per cent on previous levels)?

Is the case one to which a minimum sentence applies? Or

Is the case one to which the dangerousness provisions (life imprisonment, imprisonment

for public protection or extended sentence) applies?

This is a simplified framework. It is phrased in terms of sentencing for a single
offence, and we saw in Chapter 8 that sentencing for more than one offence brings
various other complications. The framework leaves out of account the court’s duty
to consider making a compensation order (see Chapter 10.4 above), and also var-
ious duties relating to the ancillary orders set out in part 11.2 below. It also takes
no account of the statutory requirements on aggravating and mitigating factors,
examined in Chapters 5 and 6 above.

11.2 Ancillary orders

This part of the chapter sets out several of the many ancillary orders available to
courts in criminal proceedings. In part 11.2.1 below there is discussion of three pri-
vatory orders, the purpose of which is to take from an offender something that he or
she should not retain. In part 11.2.2 below the focus switches to preventive orders,
the purpose of which is to prevent the offender from engaging in certain sorts of
activity thought to represent a risk to others. Behind these two categories of ancillary
orders lies a further distinction, between punishment and prevention. In the context
of the European Convention on Human Rights, it is often important to determine
whether a particular order amounts to a penalty (i.e. a punishment) or is merely pre-
ventive. If an order has a significant punitive element (even though it is also to some
extent preventive), it must comply with certain standards. In particular, it must not
operate retrospectively (Art. 7), its ambit must be clear (Art. 7), and it must only be
imposed after all the safeguards appropriate to a criminal charge have been observed
(Art. 6(3)). Thus in Welch v. UK (1995)1 the European Court of Human Rights held
that the confiscation procedures of the Drug Trafficking Act 1986 violated Article 7
of the Convention by imposing a retrospective penalty on the offender. Section 38(4)
of the Act did expressly give retroactive effect to the powers of confiscation, provided
the defendant had been charged after the Act came into force. The key question was
therefore whether a confiscation order was a ‘penalty’. In deciding that it was, the
court noted that the measure had punitive as well as preventive and reparative aims;
that the order was calculated by reference to ‘proceeds’ rather than profits; that
the amount of the order could take account of culpability; and that the order was
enforceable by a term of imprisonment in default. In Ibbotson v. UK (1997),2 by

1 (1995) 20 EHRR 247. 2 (1999) 27 EHRR CD 332.
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contrast, the European Commission on Human Rights held that the notification
requirement under the Sex Offenders Act 1997 was not a ‘penalty’, since it was
less severe than confiscation, there was no provision for imprisonment in default
(a separate prosecution would have to be brought), and it was preventive ‘in the
sense that the knowledge that a person has been registered with the police may dis-
suade him from committing further offences’. This preventive/punitive distinction
will be referred to as the various ancillary orders are discussed.

11.2.1 Privatory orders

Three forms of order that deprive the offender of some asset are set out here –
restitution orders, deprivation orders and confiscation orders.

1. Restitution orders. Section 148 of the Powers of Criminal Courts (Sentencing)
Act 2000 empowers a court to make an order, on conviction for a theft offence (or
where one is taken into consideration on another charge), requiring the offender to
restore to the victim the property stolen, or goods representing that property, or a
sum equivalent to the value of the stolen property that was taken from the offender’s
possession on arrest. It will be seen that the conditions for making this order are
precise, and it is relatively rare for courts to make restitution orders.

2. Forfeiture orders. Section 143 of the PCCS Act 2000 empowers a court to
make an order depriving the offender of any property used (or intended for use)
in committing or facilitating the commission of the offence, which was lawfully
seized from the offender or under his control at the time of arrest or summons.
Subsections (6) and (7) make it clear that a number of motoring offences fall within
the rubric of ‘facilitating the commission of the offence’, and so a court may order
that the offender be deprived of a car for the offence of driving whilst disqualified.
However, as the Divisional Court held in Highbury Corner Stipendiary Magistrate,
ex p. DiMatteo (1990),3 the court must also request or receive information about
the financial impact on the offender before making the order. The decision also
emphasizes the importance of regarding the order as part of the total sentence on
the offender, which ought not to be out of proportion with the seriousness of the
offence(s). In Ball (2003)4 the Court of Appeal quashed a deprivation order in
respect of a Mercedes car with a personalized number plate, used in facilitating
theft, on the grounds that the judge had failed to give counsel the opportunity to
address the court in relation to a forfeiture order and its possible effects, and failed
to follow the statutory requirement to make an estimate of the value of the property
before deciding whether to make the order.

3. Confiscation orders. For several years there has been a mandatory procedure
for the confiscation of the proceeds of drug trafficking, most recently under the
Drug Trafficking Act 1994, and also a procedure for the confiscation of the proceeds
of other forms of crime, under the Criminal Justice Act 1988. These two statutes
remain in force in respect of events occurring before March 2003, whereas events

3 (1990) 12 Cr App R (S) 263. 4 [2003] 2 Cr App R (S) 92.
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and offences occurring after that date are covered by the Proceeds of Crime Act
2002. This statute is an extensive and detailed piece of legislation, and it suffices
here to mention the principal provisions of part 2 of the Act. Where an offender
has been convicted in the Crown Court, the judge must initiate the confiscation
procedure if there is an application from the prosecution or the judge believes that
it is appropriate to do so (s. 6). The next step depends on whether the judge decides
that the offender has a ‘criminal lifestyle’ or not. Section 75 sets out the elements of
a ‘criminal lifestyle’, in terms of being convicted of one of a listed group of offences,
or of ‘conduct forming part of a course of criminal activity’. If the court decides
that the offender has a ‘criminal lifestyle’, it must make certain assumptions about
property possessed by the offender in the previous six years (s. 10). If the court
decides that the offender does not have a ‘criminal lifestyle’, it must decide whether
he has benefited from the particular criminal conduct in the case – not using the
assumptions in s. 10, but possibly requiring the offender to furnish information on
pain of adverse inferences (s. 18). Section 7 prescribes the way in which the court
should arrive at the ‘recoverable amount’, and s. 9 prescribes what deductions and
additions may be made. The court may then make an order, and must at the same
time fix a term of imprisonment in default of payment.

The desirability of depriving criminals of the proceeds of their crime was dis-
cussed in Chapter 3.3.8 above and has received recognition from the Council of
Europe, in its Convention of 1990 on Laundering, Search, Seizure and Confisca-
tion of the Proceeds of Crime. One may take leave to doubt, however, whether the
draconian powers and deprivation of normal rights now built into the Proceeds
of Crime Act are justifiable or necessary. The courts are permitted to proceed on
assumptions which sometimes have an extremely flimsy basis.

11.2.2 Preventive orders

The discussion now moves to several preventive orders, beginning with three forms
of disqualification and then moving to various prohibitions and restrictions.

1. Disqualification from driving. Although sometimes regarded as an ancillary
penalty, the court’s power to disqualify road traffic offenders from driving may
properly be treated – as it is by most recipients – as the primary penalty. The
detailed rules may be found in the Road Traffic Act 1988. Disqualification from
driving for at least 12 months is mandatory following the offences of driving with
excess alcohol, failure to provide a sample for testing and causing death by reckless
driving. Only in cases where ‘special reasons’ are found can the mandatory period
of disqualification be avoided. Disqualification also ensues when an offender accu-
mulates 12 penalty points as a result of two or more offences, and it is a discretionary
penalty for various offences connected with motoring, such as taking a car with-
out the owner’s consent. There are also provisions in ss. 146–147 of the Powers
of Criminal Courts (Sentencing) Act 2000 empowering courts to disqualify from
driving any person who uses a vehicle for the purposes of crime, or any person
convicted of an offence. It appears that, in general, the length of disqualification



336 Procedural issues and ancillary orders

is influenced less by proportionality to the current offence than by the prevention
of probable danger, to which the offender’s driving record as a whole is relevant;
but it is established that account should be taken, when setting a lengthy period of
disqualification, of the effect on the offender’s future prospects of employment and
therefore of law-abidance.5

2. Disqualification from acting as a company director. The power to disqualify
a person from acting as a director of a company was granted by the Company
Directors Disqualification Act 1986. It is most frequently exercised in cases involving
fraudulent trading or similar offences:6 orders of over 10 years up to the maximum
of 15 years should be reserved for very serious cases, with orders in the 6–10 year
range more appropriate for offences committed over a shorter period of time and
yielding less money.7 It is unlikely that such emphasis should be placed on the
offender’s future prospects of employment, since the order – although fairly wide
ranging – does not disqualify the person from being an employee.

3. Disqualification from working with children. Section 28 of the Criminal Justice
and Court Services Act 2000 empowers a court to disqualify from working with
children, indefinitely, an offender convicted of a sexual offence against a child.8 A
court has a duty to make an order where the offender is aged 18 or over and the
court has imposed a custodial sentence of 12 months or more; it has the power
to make an order where the offender is under 18 or the court has not imposed a
12-month sentence on conviction. The duty to make the order applies unless the
court is satisfied that it is unlikely that the offender will commit any further offences
against a child. Such an order is for an indefinite period, although there may be
an application to discharge it. It appeared possible to construe the Act as requiring
an order to be made when a trigger offence had been committed before the Act
came into force, and so it was crucial to determine whether it was a ‘penalty’ (no
retroactive effect permitted) or merely a preventive order (which could operate
retrospectively). In determining this question in Field and Young (2003),9 the Court
of Appeal laid considerable weight on the fact that the order applies both where a
person is convicted and where a person is found to be either unfit to plead or not
guilty by reason of insanity, and concluded:

It seems to us of considerable importance that a conviction is not a necessary condition

for the making of such an order. When one considers the nature and purpose of such

an order it points overwhelmingly to this being for preventative rather than punitive

effect. Precisely the same order is made whether a person is convicted or not and the

making of the order has no regard to the extent or seriousness of the offending but

rather to whether a repetition of the conduct is likely.10

5 E.g. Doick [2004] 2 Cr App R (S) 203. 6 E.g. Edwards [1998] 2 Cr App R (S) 213.
7 Millard (1994) 15 Cr App R (S) 445 (eight years appropriate for fraudulent conduct lasting

four years and yielding some £700,000).
8 For 2003 amendments, see Taylor, Wasik and Leng (2004), pp. 231–2.
9 [2003] 2 Cr App R (S) 175. 10 Ibid., at para. 58 per Kay LJ.
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The Court therefore held that the order could operate retrospectively, since it
is not a penalty and therefore not caught by Article 7. However, the reasoning is
flawed. If the main arguments had been the preventive purpose and the fact that the
effect of the prohibition was not unduly severe, that would arguably have been in
line with earlier decisions. But the Court appeared to think that it would be difficult
to regard the order as preventive if it could only be made after a conviction, and
thus rested its conclusion on the provision for the making of an order after a finding
of insanity or disability in relation to the trial. This is manifestly unsatisfactory: the
whole point of that provision is to treat the severely mentally disordered (for these
purposes) as if they had been convicted, rather than to suggest that these orders can
be made generally on persons who have not been convicted. The Court of Appeal
placed form above substance, and it seems highly unlikely that the Strasbourg Court
would yield to a device which, if approved, could be deployed widely by draftsmen
to transform truly punitive orders into preventive orders. The decision in Welch11

demonstrates that such devices would be caught by the anti-subversion doctrine. Is
it really suggested that, if the Drug Trafficking Act 1986 had provided for the making
of confiscation orders not only on conviction but also after a finding of insanity or
unfitness to plead, the Court in Welch would have reached a different conclusion
and found the orders to be non-punitive?

4. Sexual offences prevention orders. Section 104 of the Sexual Offences Act 2003
empowers a court which has convicted an offender of a listed offence to make
a sexual offences prevention order, if it is satisfied that this is necessary for the
purpose of protecting one or more others from serious sexual harm. The terms of
the order may prohibit an offender from doing ‘anything described in the order’ for
a period of at least five years (s. 107). It is also possible for the court to make such
an order outside criminal proceedings, on application by the police.12 The contents
of a SOPO are entirely negative or preventive, and may include a prohibition on
making any contact or communication with a person under 16 and not residing in
a private dwelling where there is a child under 16.13

5. Risk of sexual harm orders. Section 123 of the Sexual Offences Act 2003 empow-
ers a magistrates’ court to make a risk of sexual harm order on application from
the police, in respect of a person who has on two or more occasions engaged in
sexually explicit conduct or communication with children. The police may apply
for this order in respect of someone who has a conviction or a person without any
conviction: it appears that the police may apply to a court at the sentencing stage
and invite it to make this order. The court must only make an order if satisfied that

11 Above, n. 1.
12 For commentary on this and the other preventive orders in sexual cases, see Shute (2004). That

article also deals with the foreign travel order (s. 114 of the SOA 2003), which can only be made
on application from the police and on evidence of conduct since a relevant conviction.

13 Cf. B v. Chief Constable of Avon and Somerset [2001] 1 WLR 340, where an unsuccessful challenge
to the compatibility of SOPO’s predecessor, the sex offender order, with the Convention was
mounted.
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it is necessary to protect one or more children from physical or psychological harm.
Again, the essence of the order is a prohibition on ‘doing anything described in
the order’ for at least two years. This is a particularly controversial power because
it applies equally in respect of persons who have never been convicted, so long as
the court receives evidence satisfying it as to the past conduct and future danger to
children.14

6. Travel restriction orders. Section 33 of the Criminal Justice and Police Act 2001
requires courts to consider making a travel restriction order whenever they sentence
an offender to four years or more for a drug trafficking offence. Guidance on the
proper use of the power was given in Mee (2004),15 where the Court of Appeal
recognized that if the offence appeared to be opportunistic rather than part of a
pattern, it might not be necessary to make an order. If a court apprehends a risk of
further offences, it should make an order of a length appropriate to the degree of
risk it finds, having invited submissions from counsel.

7. Football spectator banning orders. Section 14A of the Football Spectators
Act 1989 (as amended by the Football (Disorder) Act 2000) provides that, on con-
viction of a relevant football-related offence, a court must make a banning order in
respect of designated football matches if it is satisfied that this would help to prevent
violence and disorder in connection with regulated football matches. If the court is
not so satisfied, it must state this in open court and give its reasons. Banning orders
may also be imposed by magistrates on application from the police. The duration
of the order depends on the sentence imposed for the conviction: if immediate
imprisonment is imposed, the order must be between 6 and 10 years, but in other
cases it must be between three and five years.16 A banning order is not a penalty but
is merely a preventive order, although it has been held that the standard of proof
should be equivalent to that in criminal proceedings.17

8. Exclusion from licensed premises orders. Under the Licensed Premises (Exclusion
of Certain Persons) Act 1980 a court which is dealing with an offence committed on
licensed premises which involved the use or threat of violence may make an exclusion
order, excluding the offender from certain premises for a period of between three
months and two years. The power should generally not be used for isolated incidents,
but reserved for persistent nuisances.18 However, in Arrowsmith (2003),19 where an
offender with previous convictions for violence was imprisoned for 12 months for
assault occasioning actual bodily harm on another customer in a public house, the
judge had made an order excluding the offender from all 165 licensed premises in
the area of his residence for 18 months. The Court of Appeal held that this was not
manifestly excessive, in view of the offender’s history and the risk it suggested, but
that procedurally all the premises had to be individually named.

14 See Shute (2004), p. 431. 15 [2004] 2 Cr App R (S) 434.
16 For an example of a three-year order, see O’Keefe [2004] 1 Cr App R (S) 404.
17 Gough v. Chief Constable of Derbyshire [2002] QB 459.
18 Grady (1990) 12 Cr App R (S) 152. 19 [2003] 2 Cr App R (S) 301.
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9. Anti-social behaviour orders. Most of the prohibitions imposed under the
orders listed above can also be brought about by the anti-social behaviour order,
the broadest of the courts’ powers to impose preventive restrictions. As outlined
in Chapter 6.6 above, a court may make an ASBO either on application from the
police, local council or others, or as an order following conviction. Most orders are
now made on conviction. The court has to be satisfied that the offender has caused
harassment, alarm or distress amounting to anti-social behaviour. It may then
make an order, for a minimum period of two years, that prohibits the offender from
doing anything described in the order. The number and breadth of the conditions
may be considerable,20 and the breach rate is around 42 per cent. On breach an
offender commits an offence punishable with up to five years’ imprisonment. This
is a much higher penalty than is available for many criminal offences, and yet in Hall
(2005)21 the Court of Appeal accepted that the ASBO may be used to circumvent
the (lower) maximum penalty for an offence. Parliament has provided a maximum
of six months’ imprisonment for driving whilst disqualified. The court in this case
had made an ASBO prohibiting the offender indefinitely from driving a motor
vehicle on any road in the United Kingdom without holding a valid driving licence
and certificate of insurance. Breach of that condition would open up a maximum
penalty of five years. This is yet another unsatisfactory feature of the ASBO.

10. Preventive orders and sentencing for breach. It is manifest from the foregoing
paragraphs that the range of preventive orders is wide, and that they are capable of
being very restrictive. They are entirely negative in content, and include no provision
for support or for constructive activities. Yet the penalties for breach are high, many
of them having a maximum sentence of five years for breach. As already stated,
this maximum is often higher than would be available if a substantive offence were
charged. The use of custody for breach is frequent: for ASBOs, the breach rate is
42 per cent, and of those some 55 per cent overall (and 45 per cent of juveniles)
are sent into custody.22 In sentencing for breach of any preventive order, the court
should take account of the nature of the conduct amounting to a breach, and whether
it was a single incident or persistent. Persistent serious breaches have been held to
justify a sentence as high as three-and-a-half years,23 whereas lesser breaches of a
restraining order (now a sexual offences prevention order) have been sentenced
in the 12–18 months range.24 In Clark (2003)25 it was held that the court should
have regard to the maximum, so that a three-year sentence on a plea of guilty for
a non-serious breach of a restraining order was too high (since it was equivalent

20 Cf. C v. Sunderland Youth Court [2004] 1 Cr App R (S) 443, where the Divisional Court granted
judicial review of an order that prohibited the offender from ‘exhibiting any behaviour towards
any individual or group which would cause them harassment, alarm or distress’, on the ground
that this was too vague and uncertain. The magistrates had also failed to consider whether an area
of application so wide as the whole of Sunderland was necessary.

21 [2005] Crim LR 152. 22 Home Office press release 042/2005.
23 Braxton [2005] 1 Cr App R (S) 167, discussed in ch. 6.6 above.
24 Clark [2003] 1 Cr App R (S) 6, Wilcox [2003] 1 Cr App R (S) 199.
25 [2003] 1 Cr App R (S) 6.
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to about four years on a conviction). Nevertheless, there are many ASBO cases
in which the courts use custody for breach and where the conduct was relatively
minor. The effect is not only disproportionality of sentencing but also the taking
of many non-serious offenders up the tariff at an early stage – an observation
particularly relevant to young offenders. But the fault lies earlier in the process too,
since the imposition of multiple conditions on young offenders26 is inappropriate,
and particularly inappropriate without an element of supervision. It is, in truth,
setting a person up to fail.

11.3 The obligation to give reasons for sentence

It is a fundamental tenet of natural justice that decision-makers should give reasons
for their decisions, and the argument is surely at its strongest where the decisions
affect the liberty of the subject. The case for reasoned decisions in sentencing is
therefore unanswerable in principle,27 and is now reinforced by Article 6 of the
Convention as a result of the Human Rights Act 1998. Offenders should be able to
know the reasons for sentences imposed upon them. The public also has an interest
in knowing. The duty to give reasons may conduce to decisions which are more
considered and more consonant with legal principle. And the giving of reasons
enables appellate courts better to assess the appropriateness of a sentence which has
been challenged on appeal.

What counts as a reason for sentence? Clearly, a kind of moral expostulation
about the offence, ‘one of the worst of its kind’, ‘a dreadful and brutal attack’, is
hardly enough on its own. To amount to a ‘reason’, the sentencer’s remarks must
surely link the sentence to general levels of sentence for that kind of offence, and to
other general principles. It has long been established that a court should make some
effort to explain the length of custodial sentences. In the case of Newman, Newman
and Myers (1979)28 the judge had simply meted out sentences of three, four and
five years’ imprisonment without any comment or embellishment. Lord Widgery
CJ held in the Court of Appeal that it is wrong, when sentences of that severity are
passed, for a judge to give no clue as to how the sentences were arrived at. Similarly,
in Attorney General’s Reference (No. 23 of 1992) (1993)29 Lord Taylor CJ chided a
recorder for failing to give reasons:

The learned recorder did not specify any reasons or explain the process by which she

arrived at that sentence. It may be that if those who have to pass sentence do give some

reasons for the sentence they pass, that brings them to consider the effect which the

sentence they are minded to impose might have and the public perception of it.

This passage emphasizes the importance of explaining the process by which the
court arrived at its sentence, and this means that the idea of giving reasons needs

26 The use of ASBOs for mentally disturbed people is also a matter of concern, not least because of
the absence of support as part of the order.

27 Thomas (1963). 28 (1979) 1 Cr App R (S) 252. 29 (1993) 14 Cr App R (S) 759.
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to be developed carefully. As the Council of Europe’s 1992 recommendation on
‘Consistency in Sentencing’ proposed,

E.1 Courts should, in general, state concrete reasons for imposing sentences. In par-

ticular, specific reasons should be given when a custodial sentence is imposed. Where

sentencing orientations or starting points exist, it is recommended that courts give

reasons when the sentence is outside the indicated range of sentence.

E.2 What counts as a ‘reason’ is a motivation which relates the particular sentence to

the normal range of sentences for the type of crime and to the declared rationales of

sentencing.

Along these lines is the latest statutory provision on the duty to give reasons for,
and explain the effect of, sentences. Section 174(1) of the Criminal Justice Act 2003
provides:

Subject to subsections (3) and (4), any court passing sentence on an offender –

(a) must state in open court, in ordinary language and in general terms, its reasons for

deciding on the sentence passed, and

(b) must explain to the offender in ordinary language –

(i) the effect of the sentence,

(ii) where the offender is required to comply with any order of the court forming

part of the sentence, the effects of non-compliance with the order,

(iii) any power of the court, on the application of the offender or any other person,

to vary or review any order of the court forming part of the sentence,

(iv) where the sentence consists of or includes a fine, the effects of failure to pay

the fine.

Subsection (2) emphasizes that compliance with subsection 1(a) requires the
court to explain why the appropriate threshold is passed, that is why the offence is
serious enough to warrant a community sentence, or why the offence is considered
too serious for a fine alone or community sentence. Subsection (2) also adds the
requirement to give an explanation where the court reduces the sentence for a guilty
plea, and where any aggravating or mitigating factors are of particular importance.
Subsection 2(a) states that a court must

where guidelines indicate that a sentence of a particular kind, or within a particular

range, would normally be appropriate for the offence and the sentence is of a different

kind, or is outside that range, state the court’s reasons for deciding on a sentence of a

different kind or outside that range.

This reinforces the effect of the court’s duty to have regard to definitive sen-
tencing guidelines,30 but this subsection applies to guidelines generally – presum-
ably applying equally to those laid down by the Court of Appeal.31 In addition to
these statutory requirements, there is a Practice Direction requiring a court to give

30 S. 172 of the 2003 Act. 31 See the discussion in ch. 1.5.3 above.
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a full explanation, when imposing a custodial sentence, of the applicable release
provisions.32

Beyond all these duties of explanation, there is now the emergence of an obli-
gation on judges to be more explicit about the calculations that lead them to a
particular sentence – particularly in respect of custodial sentences, but not exclu-
sively so. Thus the guideline judgment on sentencing in cases of racial aggravation
states that courts ‘should say, publicly, what the appropriate sentence would have
been for the offence without the racial aggravation’,33 thus making it clear what was
added to take account of the aggravating factor. Similarly, the Council’s guideline
on the guilty plea discount goes further than s. 174(2), mentioned above, by recom-
mending that ‘the court should usually state what the sentence would have been if
there had been no reduction as a result of the guilty plea’.34 This applies to all courts
and to all forms of sentence. Whether obligations of this kind will become more
detailed remains to be seen, but even these two obligations are significant steps in
the direction of transparency in sentencing, with benefits both to the public and to
counsel and appellate tribunals.

11.4 The factual basis for sentencing

Even after a full trial on a not guilty plea, the court may not have heard sufficient
evidence on certain points to provide a proper factual basis on which to pass sen-
tence. A carefully controlled trial will concentrate on the legal points at issue: if
the offence is defined broadly by the law, some points relevant to sentence (e.g.
provocation, knowledge of the class of drug possessed) might not be fully dealt with
during the trial. Difficulties of this kind are much more likely to occur on a guilty
plea, after which the prosecution may state the facts in one way and the defence
may advance a different version. In a system of criminal law which includes many
broadly defined offences, these difficulties are likely to be perpetuated. Yet the impli-
cations for offenders are considerable, sometimes amounting to the gulf between
a custodial and a non-custodial sentence, or between a long or a shorter term of
imprisonment. It is surely wrong that defendants should suffer a disadvantage sim-
ply because the legal system happens to assign certain issues to the sentencing stage
rather than to the trial process. Issues which can affect sentence substantially and
which are disputed should, as a matter of principle, be resolved only after a pro-
cedurally fair examination of the evidence which accords proper safeguards to the
defendant. This proposition derives support from the general right to a fair trial in
Article 6.1 of the European Convention on Human Rights, although the Strasbourg

32 Practice Direction (Custodial Sentences: Explanations) [1998] 1 WLR 278, subsequently consoli-
dated in the Practice Directions, but now requiring amendment to take account of the changes in
early release under the 2003 Act (see ch. 9.5 above).

33 Kelly and Donnelly [2001] 2 Cr App R (S) 341, at p. 347. The judgment presumably applies to
religious aggravation, and also to aggravation related to disability or sexual orientation.

34 SGC, Reduction in Sentence for a Guilty Plea (2004), para. 3.1.
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jurisprudence on this aspect of sentencing remains underdeveloped.35 How do the
rules and procedures evolved by the Court of Appeal measure up to principles of
fairness?

11.4.1 Interpreting a jury verdict

The general principle is that the judge must base the sentence on a version of the
facts which is consistent with the verdict. Occasionally, cases arise in which a crucial
issue (e.g. whether the offender’s acts were intentional or merely reckless; whether
he was the perpetrator or a mere accomplice) is likely to be left unclear when the
jury gives its verdict, because the definition of the crime charged does not draw
the necessary distinction. Judges are usually discouraged from asking the jury for a
special verdict in these circumstances, but they may do so. As the Court of Appeal
explained in Cawthorne (1996),36

Whether or not the judge asks the jury to indicate to him the basis of their verdict is

entirely a matter for the judge’s discretion. In many cases the judge will not wish to do

so, and doing so will throw an unnecessary additional burden upon the jury. In a case

such as the present . . . there are grave dangers in asking juries how they have reached a

particular verdict. For example, they may not all have reached it by precisely the same

route.

In that case it was unclear whether the manslaughter verdict was based on lack
of intent, provocation or gross negligence. The judge’s duty is to reach a conclusion
on the basis of the facts proved during the trial. If the judge is left unsure, then the
sentence should be based on the version of facts more favourable to the offender.
In McGlade (1990)37 D had been convicted of the buggery of a young woman on
charges of rape and buggery. At this time (i.e. until 1994) the offence of buggery
of a woman was committed whether or not she consented, and in this case it was
unclear from the jury’s verdict whether they concluded that she had or had not
consented. The judge sentenced D to five years’ imprisonment on the basis that
she had not consented. The Court of Appeal held that this was proper: ‘the learned
judge, having heard all the evidence himself in the course of the trial, is free and,
indeed, it is his duty to come to a conclusion, if he can, upon where the truth lies’.
In this case the finding made the difference between five years’ imprisonment and a
short, even perhaps a non-custodial sentence. In principle, an issue not concluded
by the verdict (and not relevant to the definition of the offence) should be explored
after conviction and before sentence, in an adversarial proceeding. It appears from
Finch (1993)38 that a judge is not allowed to reject a version of facts accepted by the
jury without holding a post-conviction hearing (see part 11.4.2 below for Newton

35 Cf. De Salvador Torres v. Spain (1997) 23 EHRR 601, where the Court found no violation but
where the Commission discussed the application of the right to have adequate time and facilities
for the preparation of a defence (Art 6.3(b)) in relation to statutory aggravating factors.

36 [1996] 2 Cr App R (S) 445, at p. 450. 37 (1990) 12 Cr App R (S) 105.
38 (1993) 14 Cr App R (S) 226.
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hearings); but where the verdict is equivocal, as in Cawthorne and in McGlade,
it seems that no Newton hearing is required. However, in those circumstances the
judge must take care to give a reasonably full explanation of the conclusions reached
on the evidence heard.39 Where there has been a trial and the jury has convicted
only on the lesser charge, it is clear that the judge should not pass sentence on a
basis that presupposes the truth of the rejected evidence.40

11.4.2 Interpreting a guilty plea

Where an offender pleads guilty, the judge does not have the opportunity to hear
the evidence. All that is provided are the case papers and the prosecution’s state-
ment of facts. That statement may disclose that the offence had particularly serious
consequences, to the extent that a higher offence might have been charged, and the
court is entitled to sentence on that basis unless there is a defence challenge.41 On
the other hand, the Court of Appeal has laid down that ‘the prosecution should not
lend itself to any agreement whereby a case is presented to a sentencing judge to be
dealt with . . . on an unreal and untrue set of facts’.42 In practice it is not uncommon
for a defendant to submit a written basis of plea, when pleading guilty.43 Assuming
that the prosecution gave careful consideration to the statement of facts, the normal
course will be for the court to pass sentence on that basis. However, as Lord Bingham
CJ stated in Tolera (1999),44

If the defendant wishes to ask the court to pass sentence on any other basis than that

disclosed in the Crown case, it is necessary for the defendant to make that quite clear. If

the Crown does not accept the defence account, and if the discrepancy between the two

accounts is such as to have a potentially significant effect on the level of sentence, then

consideration must be given to the holding of a Newton hearing to resolve the issue.

The initiative rests with the defence . . .

This may occur, for example, where there is a disagreement about the extent of
a defendant’s involvement in a crime,45 or where criminal liability is strict (i.e. no
proof of culpability is required) and where the defence contend that the crime was
committed inadvertently.46 If the defence advance in mitigation a version of the
facts which seems to lack foundation, it is the judge’s duty to examine the allegedly
mitigating material in order to form of a view about it: this has often occurred in
drugs cases, where the offender alleges that all the drugs were for personal use only.47

39 Byrne [2003] 1 Cr App R (S) 338, where the jury’s manslaughter verdict was equivocal between
provocation and lack of intent.

40 Gillespie [1999] 2 Cr App R (S) 61.
41 R v. Nottingham Crown Court, ex p. DPP [1996] 1 Cr App R (S) 283 (plea of guilty to common

assault, papers disclosed injuries serious enough to justify charge of assault occasioning actual
bodily harm).

42 Beswick [1996] 1 Cr App R (S) 343 at p. 346.
43 For two recent examples see Attorney General’s Reference No. 70 of 2003 [2004] 2 Cr App R (S) 254

at p. 256, and Attorney General’s Reference No. 60 of 2003 [2004] 2 Cr App R (S) 376 at p. 378.
44 [1999] 1 Cr App R (S) 25 at p. 29. 45 Anderson [2003] 1 Cr App R (S) 421.
46 Lester (1975) 63 Cr App R 144.
47 See Ribas (1976) 63 Cr App R 147 and many subsequent decisions.
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It appears that the judge may reject the defence version without hearing evidence if
that version is ‘manifestly false’ and ‘incredible’, but the normal practice would be
for the judge to call upon the defence to lead some evidence on the matter (if only
the defendant’s testimony) and this evidence should be tested in the normal way.48

The most significant procedural development in recent years has been the spread
of so-called ‘Newton hearings’. Again, the crime which produced the procedural
problem in Newton (1982)49 was buggery of a woman, in this case Newton’s wife.
Newton pleaded guilty, but he contended that his wife had consented, whereas the
prosecution’s version of the facts was that there were threats of violence and no
consent. (The offence of buggery with consent in private was abolished in 1994.)
In the Court of Appeal, Lord Lane CJ held that there are two alternative ways of
resolving such a conflict. One is for the judge to hear no evidence but to invite
submissions from counsel and then form a conclusion. If this approach is taken,
and the submissions are substantially in conflict, the judge’s duty is to accept the
defence version. ‘The second method which could be adopted by the judge in these
circumstances is himself to hear the evidence on one side and another, and come to
his own conclusion, acting so to speak as his own jury on the issue which is the root
of the problem’. In the case of Newton the sentence of eight years’ imprisonment
was quashed because the judge had adopted the first approach, but without con-
cluding in favour of the defence. It is the second approach which is now favoured
in these cases, and a considerable jurisprudence has developed. Thus, where the
defence contend that an attack was provoked and the prosecution maintain that
there was no provocation, the judge ought to hold a Newton hearing before passing
sentence.50 Similarly, where the defence contend that the offender believed the drug
was cannabis not cocaine, the judge should hold a Newton hearing – always subject
to the judge’s right to decide the issue if the defence version is considered incapable
of belief.51

11.4.3 Towards procedural fairness

The advent of Newton hearings marked an important step forward in procedural
fairness where facts are disputed after a guilty plea: bearing in mind the great effect on
sentence which such issues may have, they ought properly to be resolved according
to rules of evidence no less fair than those applicable at the trial.52 However, as
we saw in Chapter 5 above, aggravating and mitigating factors – some of them
statutory – may also have a significant effect on the severity of the sentence. It is
established that, if there is a dispute, the prosecution must establish aggravating
factors to the criminal standard of proof, whereas the defence need only establish
mitigating factors to the civil standard.53 However, in the United States there has
been constitutional debate about whether the defendant should have a right to trial

48 As set out in Tolera (above n. 44) and Anderson (above n. 45).
49 (1982) 4 Cr App R (S) 388. 50 Costley (1989) 11 Cr App R (S) 357.
51 Broderick (1993) 15 Cr App R (S) 476. 52 McGrath and Casey (1983) 5 Cr App R (S) 460.
53 Kerrigan (1993) 14 Cr App R (S) 179, Guppy and Marsh (1995) 16 Cr App R (S) 25.
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by jury on such matters, rather than simply a bench trial or (in English terms) a
Newton hearing. In Apprendi v. New Jersey (2000)54 the Supreme Court held that

Other than the fact of a prior conviction, any fact that increases the penalty for a crime

beyond the prescribed statutory maximum must be submitted to a jury, and proved

beyond a reasonable doubt.

That decision related to an offence with a maximum of 10 years, but which could
have an enhanced maximum of 20 years if committed with a purpose to intimidate
because of race, colour, gender, disability and so forth. It was held that the defendant
had a right to jury trial on the issue of intimidation for discriminatory purposes.
In Blakely v. Washington (2004)55 this principle was extended by interpreting the
‘maximum sentence’ so as to include the maximum set by the applicable guideline.
If this were to be applied to English law, that would mean that any judge who decided
that the facts of the case took it outside the applicable range of sentences specified
in a definitive guideline or guideline judgment – because the aggravating factors
were so great, for example – should offer the defendant the opportunity of a jury
trial on those issues, and not simply deal with it by means of a Newton hearing or
other procedure. There is considerable substance in the argument, not least because
of the substantial effect that certain factors may have on sentence (e.g. whether the
offender knew that the victim was elderly or disabled), but the jurisprudence of the
Convention would certainly not require jury trial. What it should require is the right
to an adversarial hearing on the issue, and English law falls short of that insofar as
it allows the court to dismiss without further enquiry any defence submissions it
regards as ‘incredible’ or ‘manifestly false’.

11.5 Police antecedents statements

In broad terms, a police antecedents statement will usually refer to the age, educa-
tion, employment and domestic circumstances of the offender, and should contain
details of previous convictions (if any). A further Practice Direction issued in 1997
and consolidated in the 2002 Practice Direction states that antecedents statements
should be compiled by the police from the Police National Computer and provided
to the CPS with the case file.56 Antecedents statements should always include details
on three matters – personal details, recorded convictions and recorded cautions –
and in the Crown Court there should additionally be information on the circum-
stances of the last three similar convictions and, if the case involves breach of a
community order, the circumstances of the offence for which that order was given.
The Practice Direction also requires the police to check the details of convictions
seven days before the court hearing, to ensure that any changes are drawn to the
court’s attention.

54 (2000) 120 S.Ct. 2348. 55 (2004) 124 S.Ct. 2531, discussed in ch. 2.2 above.
56 Practice Direction (Criminal Proceedings: Consolidation) [2002] 1 WLR 2870, para. 27.



11.6 The role of the prosecution 347

11.6 The role of the prosecution

Where there is a guilty plea, the prosecution is expected to state the facts of the
case. The process of constructing this statement depends on the police and on
the Crown Prosecution Service. Sometimes the statement represents the outcome
of a compromise in relation to plea; for example the prosecution may agree not
to mention a certain factor in return for the defendant changing his plea from
not guilty to guilty. In general, some defendants believe that the prosecution has
given an unjustifiably serious impression of the facts of their case, whereas others
acknowledge that certain inaccuracies in the statement militated in their favour.57

We saw in part 4 above that if the defence wish to dispute the prosecution’s version,
there are various procedural methods at their disposal. It is equally true that the
prosecution may, and indeed should, challenge any statement made by the defence
in mitigation which it believes to be unjustifiable.

How far beyond presenting the facts of the case might the prosecution go? The
English tradition, represented by the Bar’s Code of Conduct, is that the prosecu-
tor ‘should not attempt by advocacy to influence the court in regard to sentence’.
The defence may, more or less explicitly, refer to possible sentences in the plea in
mitigation, but it is thought improper for the prosecution to do so. However, there
have been significant changes and prosecuting advocates now have several duties
in relation to sentence. In Komsta and Murphy (1990)58 the Court of Appeal held
that ‘there is a positive obligation on counsel (not just counsel for defendants but
counsel who represent the prosecution) to ensure that no order is made that the
court has no power to make’. The Code for Crown Prosecutors (2004) now describes
the prosecutor’s principal duties as follows:

Crown prosecutors should draw the court’s attention to

any aggravating and mitigating factors disclosed by the prosecution case;

any victim personal statement;

where appropriate, evidence of the impact of the offending on the community;

any statutory provisions or sentencing guidelines which may assist;

any relevant statutory provisions relating to ancillary orders (such as anti-social

behaviour orders).59

This betokens a considerable change, and it was encouraged by Lord Bingham
as Lord Chief Justice, when he urged judges to ‘invite assistance from prosecuting
counsel’ and expressed the hope ‘that judges will not be affronted if prosecut-
ing counsel do offer to give guidance to the relevant provisions and appropriate
authorities’ in a case.60 None of this detracts from the proposition that a prosecutor
should not urge a particular sentence. It remains important that greater prosecu-
torial involvement be encased within a clear ethical framework: prosecutors should

57 Baldwin and McConville (1978), pp. 545–6.
58 (1990) 12 Cr App R (S) 63. 59 Crown Prosecution Service (2004), para. 11.1.
60 Attorney General’s Reference No. 7 of 1997 (Fearon) [1998] 1 Cr App R (S) 268 at pp. 272–3.
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act in the spirit of a Minister of Justice, not striving for severity but adopting a
balanced view in the public interest.61 This requires both familiarity and sympathy
with the aims of sentencing policy.

11.7 Pre-sentence reports

In 1960 the Streatfeild Committee declared that ‘our cardinal principle throughout
is that sentences should be based on reliable, comprehensive information relevant
to what the court is seeking to do’.62 The next three decades saw great increases in the
supply of social inquiry reports to courts. At their best, they would inform courts of
the offender’s background and situation and attitude to the offence; would inform
courts of the available facilities which might be suitable for the offender, given his
or her characteristics and needs; and might recommend one sentence in particular.

There was, however, frequent debate about the contents of social inquiry reports.
In the 1970s, Thorpe found a tendency of probation officers to omit certain details
when they might tell against the recommendation which the writer wished to make.
Sentencers voiced various criticisms of reports – of the social work jargon in which
they were sometimes written; of the gullibility of some probation officers in accept-
ing the defendant’s claims without checking them; and of the ‘unrealistic’ nature
of some of the recommended sentences. Loraine Gelsthorpe and Peter Raynor
reported on the variation in quality of reports and the need for tighter quality control
procedures; but their research, which also contains interesting judicial reflections
on reports, relates to a pilot study carried out in the months after the enactment of
the 1991 Act.63 Michael Cavadino reported on a ‘before and after’ study of reports
immediately before the 1991 Act and in 1993, after the introduction of the Act.
His research suggested a more positive attitude among report writers, and a strong
change towards focusing on the seriousness of the offence and on the offending
behaviour, although he also found that the quality of reports was variable.64

In some cases a court may adjourn the case before sentence to allow for the
preparation of a pre-sentence report, for example where the defendant had pleaded
guilty and no pre-sentence report had been prepared. The principle is that, if the
court adjourns the case specifically in order to have the offender’s suitability for a
certain sentence assessed, and the report confirms suitability, it is then wrong for
the court to impose a custodial sentence. In the leading case of Gillam (1980),65 the
case had been adjourned to assess suitability for community service, but the judge
then imposed custody despite a favourable report. As Watkins LJ held,

when a judge in these circumstances purposely postpones sentence so that an alternative

to prison can be examined, and that alternative is found to be a satisfactory one in all

respects, the court ought to adopt the alternative. A feeling of injustice is otherwise

aroused.

61 See Blake and Ashworth (1998). 62 Streatfeild (1960), para. 336.
63 Gelsthorpe and Raynor (1995). 64 Cavadino (1997). 65 (1980) 2 Cr App R (S) 267.
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The principle applies wherever a sentencer’s remarks create a reasonable expec-
tation of a non-custodial sentence, even if only over a lunchtime adjournment. If
the court appears to go back on what it has stated, the ensuing sense of injustice
will lead to the quashing of the subsequent custodial sentence.66

Section 156 of the Criminal Justice Act 2003 requires courts to obtain and con-
sider a pre-sentence report (PSR) before imposing a community sentence, and
before forming an opinion that the case passes the custody threshold, before decid-
ing what is the shortest term commensurate with the seriousness of the offence,
and before determining that an offender is ‘dangerous’ for the purposes of the dan-
gerousness provisions. However, failure to obtain a report does not invalidate the
sentence, and if the court is of the opinion that it is unnecessary to obtain a PSR in
any of the stated circumstances, it need not do so.

The form and contents of pre-sentence reports are governed by the National
Standards for the Supervision of Offenders in the Community. The relevant paragraphs
from the 2000 version are set out below, but they are under revision and it is likely
that the 2003 Act will usher in various changes – not least to take account of the
new banding of community sentences, described in Chapter 10.6 above. At present,
the standards for pre-sentence reports prescribe five main sections for each report:
front sheet, offence analysis, offender analysis, risk to the public of reoffending, and
conclusion.

– The front sheet should ‘set out the basic factual information on the offender and the

offence(s), and list the sources used to prepare the report, indicating clearly which

information has been verified’.

– The offence analysis ought to include discussion of the context in which the offence

occurred, the offender’s ‘culpability and the level of premeditation’, the impact of the

crime on the victim, the offender’s awareness of the consequences of the crime, and any

attempt to make reparation or to address offending behaviour since the offence.

– The offender assessment should focus on relevant personal or social details, ranging

over such matters as ‘domestic situation’, social skills, schooling, employment, and so

forth, and anything in the offender’s background that might explain the motivation for

the offence. In particular, report writers are urged to consider the impact of racism or

of substance misuse on the offending. More broadly, the report should ‘evaluate any

patterns of offending, including reasons for offending, and assess the outcome of any

earlier court interventions, including the offender’s response to previous supervision’.

– The risk to the public of reoffending should be assessed on three fronts: first, ‘the

offender’s likelihood of reoffending based on the current offence, attitude to it, and

other relevant information’; second, ‘the offender’s risk of causing serious harm to the

public’; and third, any risks of self-harm.

– The conclusion should evaluate the offender’s motivation and ability to change. The

shape of further conclusions depends on the proposal made, which should be ‘a clear

and realistic proposal for sentence designed to protect the public and reduce reoffending,

66 E.g. Waterton [2003] 1 Cr App R (S) 606.
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including for custody where this is necessary’. If the offender is thought suitable for a

community sentence, the report should explain what community sentence is appropriate

and what form it might take. For serious sexual and violent offences the report should

provide advice on the appropriateness of extended supervision. If custody is a possibility,

the report should identify ‘any anticipated effects on the offender’s family circumstances,

current employment or education’.

In order to assist with assessment the Home Office has developed or sponsored
the development of various diagnostic tools relating to need and risk. Particularly
significant is the risk assessment programme known as OASys, and a definitive
evaluation of its predictive accuracy is awaited.67

However, the practice of passing sentence without a pre-sentence report ought
to be reappraised. We have noted that the Criminal Justice Act 2003 allows this,
as previous legislation did. It is also true that there are problems of delay in some
areas, and even though ‘stand down’ reports are now prepared in many cases, they
are but a pale reflection of the fuller report. What is more significant is that, on
some occasions when courts pass sentence without obtaining a report, they do so
on the spurious basis that they have learnt quite enough about the offender and
his background from the trial. Moreover, one obvious danger – that more black
offenders will be sent to custody, because more black offenders plead not guilty and
are therefore unlikely to have pre-sentence reports prepared68 – requires greater
attention than it has received.

11.8 Defence speech in mitigation

In contrast to the prosecution statement of facts, the ‘plea in mitigation’ by the
defence advocate has traditionally been allowed to range over the facts of the offence,
the background and characteristics of the offender, and the suitability of possible
sentences. According to Joanna Shapland’s research in the 1970s, the factors most
mentioned were, in order of frequency, (i) the reasons for the offence (e.g. provo-
cation, sudden loss of temper, financial crisis); (ii) the relative seriousness of the
offence; (iii) the offender’s attitude to the offence (especially contrition, for which
the plea of guilty was sometimes the only evidence); (iv) the offender’s personal cir-
cumstances at the time of the court appearance (especially employment and fam-
ily circumstances), probable future circumstances (e.g. continuing support from
family), and the previous record (emphasizing, where possible, the absence of con-
victions or a gap since the last offence).69 The best speeches in mitigation tended
to be constructed in a way which appeared to show ‘realism’, by recognizing the
gravity of the offence and any other factors against the offender. Shapland found
that a common approach was for the advocate to acknowledge each aggravating

67 See Merrington (2004).
68 See Hood (1992), p. 156, showing a strong association between custody for blacks and the absence

of a social inquiry report. See generally ch. 7.2 above.
69 Shapland (1981), ch. 3.



11.8 Defence speech in mitigation 351

factor but to qualify it immediately by reference to a mitigating factor. As Shapland
commented,

this would seem to be one effective method of both being seen to be realistic and dealing

with the [versions of the] offences given by the prosecution and the police, so turning

them to the benefit of the offender.70

Such an approach would have been welcome to the judges interviewed in the
Oxford pilot study, who stressed the importance of ‘realism, in terms of pitching
sentencing suggestions at an appropriate level; ready support for factual assertions,
such as an employer’s letter to confirm the availability of a job; and sound knowledge
of the purpose and availability of the various sentences’. This kind of realism is related
very much to the individual judge’s view of the case, and requires counsel to modify
the mitigating strategy according to indications from the judge.

How might defence speeches in mitigation measure up to the standard of provid-
ing reliable, comprehensive and relevant information, as the Streatfeild Committee
expected of social inquiry reports? In one respect they would probably tend to be
more comprehensive than social inquiry or pre-sentence reports: those reports tend
not to recount factors going against the offender, whereas speeches in mitigation
might do so. Judges seemed to value the speech in mitigation more highly because it
tended to be more up to date, whereas social inquiry reports were often written some
weeks before the hearing.71 On the other hand, a speech in mitigation is less likely
to be based on direct and probing interviews by a trained caseworker, although the
defence advocate can incorporate comments from the pre-sentence report into the
speech. In terms of reliability, both the probation officer and the defence advocate
often have nothing more than the offender’s word on which to base their submis-
sions. Relevance is likely to be significantly higher for defence advocates, for three
interrelated reasons. First, the concept of relevance is more or less defined by the
judiciary and magistracy. Second, defence advocates are trained lawyers and should
be more familiar with key offence-related issues than many probation officers. And
third, the defence advocate has the great advantage of being in court and able to
respond to any indications from the bench as to whether a certain line of argument
is worth pursuing or not. In that way, the defence advocate may be able to change
position in response to something as apparently slender as the eyebrow movements
of the judge.72

The degree to which defence advocates make specific suggestions on sentence
remains variable. Some judges discourage it, others appear willing to hear arguments
in favour of a particular outcome. In Ahmed (1994)73 an offender convicted of three
cases of fraud involving the misrepresentation of his income in order to obtain
further mortgage advances appealed against his sentence of 21 months. The Court
of Appeal held that it was manifestly excessive, and that the judge could have been
saved from this error if counsel had cited two recent Court of Appeal decisions on the

70 Shapland (1981), p. 82. 71 Oxford Pilot Study (1984), pp. 43–4.
72 Oxford Pilot Study (1984), p. 44. 73 (1994) 15 Cr App R (S) 286.



352 Procedural issues and ancillary orders

point. The Court added that ‘we would urge members of the Bar when mitigating
on sentence to draw the sentencing judge’s attention to appropriate decisions of this
court on sentencing’. This requires counsel to have a sound general understanding of
sentencing principles, as well as to consult Current Sentencing Practice in relation to
the particular offence – something which the judge might also have been expected to
do. Where a guideline for the offence exists, counsel may be expected to frame the
speech in mitigation in the terms of the guideline – in the expectation that the
court will start from that point.74 Most magistrates’ courts make some use of
the Magistrates’ Courts Sentencing Guidelines, and the prudent advocate would
make some reference to the factors which it mentions, even if it might not always
be advisable to make direct reference to the guide.

A defence advocate is expected to give notice to the court of an intention to
dispute the prosecution’s version of the facts, on a guilty plea.75 It is well established
that the judge should give notice to defence counsel of an intention to impose certain
types of sentence, in order to give counsel the opportunity to address the court on
the issue – in particular severe sentences such as those imposed on ‘dangerous’
offenders under the 2003 Act, and also sentences that might be unexpected, such
as disqualification from driving in a case where it is merely a discretionary penalty
(e.g. for taking a car without consent).76

11.9 The role of the victim

What is, and what should be, the role of the victim in the sentencing process? Several
other jurisdictions have created procedural rights for victims, and in this country
the Domestic Violence, Crime and Victims Act 2004 has required the creation
of The Victims’ Code of Practice. This imposes obligations on several agencies
within the criminal justice system, enforceable in the first place by complaint to
the relevant agency and, in the absence of satisfaction, by way of complaint to the
Parliamentary Commissioner for Administration (the Ombudsman). The 2004 Act
also creates the office of Commissioner for Victims, to deal not with individual
complaints but with issues surrounding the provision and co-ordination of victim
policy.

The main thrust of The Victims’ Code of Practice77 is to set out the obligations
of the various service providers to victims. The police are required, among other
things, to inform the victim if a suspect has been arrested and then released on
bail; if an offender has been given a caution, reprimand or warning; if no arrest has
been made, to provide monthly updates on progress; if a date has been set for court
proceedings; and if court proceedings have been concluded, to inform the victim

74 As s. 174 of the 2003 Act, discussed in part 11.3 above, implies that the court should.
75 Gardener (1994) 15 Cr App R (S) 667. 76 Ireland (1988) 10 Cr App R (S) 474.
77 Drafts of the code have been available since late 2003. In March 2005 the Home Office initiated a

consultation on the Code (see www.homeoffice.gov.uk), and it is expected that a definitive version
will be published later in 2005.



11.9 The role of the victim 353

of the outcome. The police also have a duty to pass on details of relevant cases to
the local Victim Support group within two days, unless the victim asks the police
not to do so. And, when taking statements from victims, the police must inform
them of their right to make a victim personal statement. The Crown Prosecution
Service is required to tell the victim when charges have been dropped or altered,
and to give an explanation for that outcome; to have in place a system for taking
account of the contents of victim personal statements; and to ensure, so far as
possible, that the prosecuting lawyer meets the victim before the start of any court
hearing. Obligations are imposed on Victim Support to provide various contracted
services, and also to provide the Witness Service at courts in accordance with the
standards agreed. Court staff have various obligations to liaise with other agencies
and to provide appropriate facilities, and so forth. The Code of Practice also imposes
obligations on the Criminal Injuries Compensation Authority78 and other agencies.

Although recent years have seen rather more promises than delivery in respect of
victim services, especially in terms of keeping victims informed of events in ‘their’
case, the Code of Practice is to be welcomed as a major step in the formalization of
victim services. However, whether victims should be granted procedural rights at
the sentencing stage is a different question, and one can argue strongly in favour of
improved services for victims whilst doubting the wisdom of victim participation
in sentencing. Much depends, of course, on the rationale for sentencing and on its
social and constitutional function. The issues are discussed briefly below in relation
to two possible rights: a victim’s right to convey to the court information about the
offence and its impact, and a victim’s right to voice an opinion on the sentence to
be imposed.

11.9.1 Information from victims

It was noted above that the 2000 National Standards stipulate that pre-sentence
reports should ‘assess the consequences of the offence, including what is known of
the impact on the victim, either from the CPS papers or from a victim statement
where available’.79 Subsequently, and following pilot studies in certain areas, the
government introduced the ‘Victim Personal Statement’ scheme in October 2001.80

Whenever the police take a statement from a victim, they must also inform the
victim of the right to make a victim personal statement. This provides victims with
the opportunity to describe how the crime has affected them. Victims who make a
VPS have the right to update it at any time before the trial. When a VPS is presented
to a court, the proper approach is set out in a Practice Direction by the Lord Chief
Justice:81

78 Discussed in ch. 10.4 above. 79 See this chapter, part 11.7 above.
80 Many other jurisdictions, particularly within the Commonwealth, have similar schemes. For that

in Victoria, introduced after three official reports recommending against it, see Fox and Freiberg
(1999), pp. 165–75.

81 Practice Direction (Victim Personal Statements) [2002] 1 Cr App R (S) 482.
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(a) The Victim Personal Statement and any evidence in support should be considered

and taken into account by the court prior to passing sentence.

(b) Evidence of the effects of an offence on the victim contained in the Victim Personal

Statement or other statement must be in proper form, that is a S9 witness statement

or an expert’s report and served upon the defendant’s solicitor or the defendant if

he is not represented, prior to sentence. Except where inferences can properly be

drawn from the nature of or circumstances surrounding the offence, a sentencer

must not make assumptions unsupported by evidence about the effects of an

offence on the victim.

(c) The court must pass what it judges to be the appropriate sentence having regard

to the circumstances of the offence and of the offender taking into account, so far

as the court considers it appropriate, the consequences to the victim . . .

The requirements in paragraph (b) are a response to the difficulties arising from
unsubstantiated claims about the effects of crime: if the effect on the victim is rele-
vant, and therefore is capable of amounting to an aggravating factor in sentencing,
it is right that it should be proved in the normal way.82 Similarly, just as it is unfair
on victims that they should have their character or conduct attacked in the defence
speech in mitigation,83 without an opportunity to challenge what has been said,
so it is unfair on an offender if unsubstantiated allegations are made by the victim
without a proper opportunity to challenge them.

From the court’s point of view, a victim statement may provide helpful informa-
tion to ‘complete the picture’ of the offence, but this raises the deeper question of
the relevance of this information. Insofar as it refers to the after-effects of an offence,
should it be relevant at all? Why should the offender’s sentence vary according to
the chance circumstance of whether a particular victim suffers after-effects that are
unusually great or unusually small? The general question of liability for unfore-
seen consequences was aired in Chapter 4 above.84 Particularly controversial are
cases such as Hind (1994),85 where there was evidence that the victim of a rape, the
offender’s former lover, had not suffered much trauma as a result of the offence. The
Court of Appeal held that this might be accepted as a factor reducing the seriousness
of the offence. The guidelines on rape, it will be recalled, provide that particularly
great trauma resulting from the offence is an aggravating factor.86 Insofar as such
effects are relevant to sentencing, it seems to follow that accurate and up-to-date
information should be made available to the court through a VPS.

From the victim’s point of view, is the VPS scheme a positive development? A
study by Carolyn Hoyle and others of a pilot scheme in 1997–8 found that about 30
per cent of victims took advantage of the opportunity and that, if anything, the state-
ments tended to understate rather than overstate the effects of the offence – largely

82 The early decision in Hobstaff (1993) 14 Cr App R (S) 605 made this point.
83 Para. 11(b) of the Code for Crown Prosecutors requires prosecutors to challenge such allegations.
84 See particularly ch. 4.4.4 above.
85 (1994) 15 Cr App R (S) 114; see also Hutchinson, ibid., 134. 86 Ch. 4.4.7 above.
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because the statements were prepared so soon after the offence and not updated.87

Whether victims feel that making a VPS has more advantages than disadvantages
is unclear. Edna Erez is among those who claim that making such a statement can
have a therapeutic effect for the victim: she points out that, in her surveys and
others, victims who made a statement find that a positive experience.88 However,
much may depend on what the victim believes about the statement’s reception:
the English research concludes that ‘most victims did not know the use to which
their VS had been put, and few believed that it had much effect on charge or
sentence even though this had been the hope of many’.89 In other words, even if
some victims do feel better for the experience, there is in other cases a danger
of raising expectations that are then disappointed. One possible disadvantage of
victim statements is that they may create or increase the fear of reprisals from
the offender’s family or associates. In the English survey a substantial minority of
the 70 per cent of victims who declined to make a statement did so for fear of the
offender’s reaction if it became known to him.90 Many of the criticisms of the VPS
and similar schemes assume that the remaining aspects of the criminal justice sys-
tem and social system will remain unchanged, however, and Andrew Sanders has
made a powerful argument for a more inclusive approach to criminal justice that
allows victims to inspect case files and reports and to engage in dialogue with
decision-makers.91

11.9.2 Victim’s opinion on sentence

Some of the jurisdictions which make formal provision for victim impact state-
ments also allow the VPS to include an expression of opinion on the appropriate
sentence. Some states in the United States go further and provide victims with a
‘right of allocution’, allowing a victim to make a statement in court in relation to the
sentence.92 From the victim’s point of view, this may have even stronger advantages
and disadvantages than merely making a factual statement. But what are the impli-
cations of such statements for the aims and purposes of sentencing? If the primary
aim of sentencing is restorative,93 then one possible route to the achievement of
restorative justice might be to allow the individual victim to play a part in the deter-
mination of the sentence – provided that it must be a restorative sentence, not a
purely punitive one, and provided that the individual victim does not decide what is
necessary for the restoration of the community (an essential aspect of most modern
restorative theories), since that ought to be the task of community representatives
too. Thus, in the Family Group Conferences in New Zealand, convened to decide
on the response to a young offender’s crime, the conference includes not only the

87 Hoyle et al. (1998); also Sanders (2002), pp. 218–20. 88 Erez (1999), pp. 550–4.
89 Hoyle et al. (1998), p. 34. 90 Hoyle et al. (1998).
91 Sanders (2002); cf. Edwards (2004). 92 See Ashworth (1993) for some details.
93 See ch. 3.3.7 above.
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offender and family and the victim and family, but also a police officer and (in some
cases) a social worker.94

In the context of a sentencing system whose primary aim is not restorative,
however, there must be grave doubts about allowing a victim to voice an opinion
as to sentence. It is unfair and wrong that an offender’s sentence should depend
on whether the victim is vindictive or forgiving: in principle, the sentence should
be determined according to the normal effects of a given type of crime, without
regard to the disposition of the particular victim. If it is then said that allowing
the victim to make a statement on sentence is not the same as allowing the victim
to determine the sentence, one wonders about the point of the exercise. Victims’
expectations might be unfairly raised and then dashed if a court declines to follow
the suggestions made, and the whole process might appear to victims as a cruel
pretence.

The English courts have now reached some such position, although not without
some deviations. There are several cases in which victims and/or their families have
written to the court to plead for mercy, to express forgiveness or otherwise to suggest
that a lenient sentence is appropriate. In Buchanan (1980)95 the Court of Appeal
referred to a ‘long and loving’ letter from the victim, pleading for the offender’s
release so that she could live with him again, but the court held that he must receive
the proper sentence for the offence. In Darvill (1987)96 the Court of Appeal was
equivocal, affirming that the offender must be sentenced for the offence he has
committed but adding that ‘forgiveness can in many cases have an effect, albeit an
indirect effect, on the task of the sentencing judge. It may reduce the possibility
of reoffending, it may reduce the danger of public outrage which sometimes arises
when a defendant has been released into the community unexpectedly early . . . ’ This
theme was taken up in Attorney General’s Reference (No. 18 of 1993) (1994),97 where
the offender struck a pregnant woman and a child with an iron bar. The sentencer
was shown a letter from the then-pregnant victim and others from her family, stating
that the offender had been forgiven and had been punished sufficiently by being
remanded in custody pending trial. A probation order was made. The Court of
Appeal, considering whether the sentence was unduly lenient, had received another
letter from the victim. Referring to the ‘very exceptional circumstances’, the court did
not alter the sentence, and clearly paid some attention to the forgiveness expressed
by the victim and the family.

The leading decision is now Nunn (1996),98 where a young man had caused the
death by dangerous driving of a close friend. The mother and sister of the victim
wrote to the court to say that, distressed as they were by their loss, the fact that the
offender was in prison was also a continuing source of grief. The purport of their

94 See Morris, Maxwell and Robertson (1993), Morris and Maxwell (2000).
95 (1980) 2 Cr App R (S) 13. 96 (1987) 9 Cr App R (S) 225.
97 (1994) 15 Cr App R (S) 800.
98 [1996] 2 Cr App R (S) 136, endorsed by Lord Bingham CJ in Roche [1999] 2 Cr App R (S) 105 and

incorporated into more general guidance in Perks [2001] 1 Cr App R (S) 66.
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representations was that the sentence of four years should be reduced. Judge LJ said
this:

We mean no disrespect to the mother and sister of the deceased, but the opinions of the

victim, or the surviving members of the family, about the appropriate level of sentence

do not provide any sound basis for reassessing a sentence. If the victim feels utterly mer-

ciful towards the criminal, and some do, the crime has still been committed and must be

punished as it deserves. If the victim is obsessed with vengeance, which can in reality only

be assuaged by a very long sentence, as also happens, the punishment cannot be made

longer by the court than would otherwise be appropriate. Otherwise cases with identical

features would be dealt with in widely differing ways, leading to improper and unfair

disparity . . .

In this case the court did reduce the sentence from four to three years, but it did
so in response to the evidence that its length was adding to the grief of the victim’s
family, and not in response to their views on the appropriate sentence. Indeed, as
Judge LJ pointed out, in this case the other two members of the deceased’s family
(his father and brother) did not share the views of the mother and sister.

In a system that treats proportionality to the seriousness of the offence as the
primary determinant of sentence, this is clearly the right approach. The court’s first
duty is to impose the proper sentence for the case, by reference to the law and to
sentences in similar cases. The Practice Direction99 summarizes the effect of the
above cases thus:

The opinions of the victim or the victim’s close relatives as to what the sentence should

be are therefore not relevant, unlike the consequence of the offence on them. Victims

should be advised of this. If, despite the advice, opinions as to sentence are included in

the [victim personal] statement, the court should pay no attention to them.

The only exception for which there is authority is where some reduction in sen-
tence is appropriate in order to mitigate the suffering of the victim’s family. Thus in
Robinson (2003),100 the Court took note of the serious effects of the offender’s
imprisonment on the victim’s family (who were close friends) and reduced a
manslaughter sentence from four years to 18 months. Exceptional cases apart,
the general approach in Nunn is consistent with that taken under the European
Convention on Human Rights: in McCourt v. UK (1993)101 a murdered woman’s
mother alleged a breach of Article 8 on the ground that she was denied the right to
participate in the process of sentencing the convicted offender, to be informed of

99 See n. 81 above.
100 [2003] 2 Cr App R (S) 515; cf. Attorney General’s Reference No. 77 of 2002 (Scotney) [2003] 1 Cr

App R (S) 564, where the Court of Appeal, in a judgment delivered by Judge LJ (who also gave the
leading judgment in Nunn), held that a community punishment order was not unduly lenient
for causing death by careless driving while intoxicated in a case where the impact of the death on
the offender and the victim’s family (who were close) was so exceptional that a merciful course
was justified.

101 (1993) 15 EHRR CD 110.
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the date of his release and to express her views to those who decided on release. The
European Commission on Human Rights noted that the Home Office does accept
submissions from victims’ families and places them before the Parole Board, and
also has a practice of ensuring that victims’ families are informed of any impending
release of the offender. However, the Commission accepted that it would be inap-
propriate to recognize any role for the victim’s family in setting the tariff period
for the offender, since they would lack the requisite impartiality. The Commission
concluded that the application disclosed no interference with the victim’s family’s
right to respect for family life under Article 8.



CHAPTER 12

Special sentencing powers

This chapter deals with three sets of sentencing powers for particular groups of
offender. It begins with the sentencing of young offenders under the age of 18, deals
briefly with young adult offenders aged from 18 to 21, and then concludes with
the various powers for dealing with mentally disordered offenders. In respect of
each group, we will consider the justifications for separate sentencing powers, and
the extent to which the rationale for special powers carries through into sentencing
practice.

12.1 Young offenders

For almost the whole of the last century there were different sentencing procedures
for younger offenders. Those aged under 17 (after the Criminal Justice Act 1991,
under 18) were dealt with in different courts, formerly called juvenile courts and then
renamed ‘youth courts’. There is a considerable literature about the development
of sentencing policy in respect of young offenders,1 whereas the discussion here is
necessarily briefer.

12.1.1 A short history of juvenile justice

Ever since 1933, the law has laid down that, in dealing with a juvenile offender, a
court ‘shall have regard to the welfare of the child or young person’.2 This welfare
ideology reached its apotheosis in the Children and Young Persons Act 1969, which
sought to ‘decriminalize’ the juvenile court by regarding the commission of an
offence as merely one way in which the court’s powers to intervene for the welfare
of the child could be activated. The legislation contemplated that children under 14
would be dealt with outside the criminal courts, and those aged 14–16 would only
rarely be taken to court.3 The 1969 Act failed, however, to resolve the long-standing
tension between the welfare ideology and the tougher, punitive approach. In 1970

1 The leading legal text is Ball, McCormac and Stone (2001). For surveys see Newburn (2002), Ball
(2004) and Bottoms and Dignan (2004).

2 Children and Young Persons Act 1933, s. 44(1). 3 Bottoms (1974).
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there was a change of government, and some sections of the 1969 Act were never
implemented. Much of its welfare ideology remained largely at the level of rhetoric:
its foundations had lain in the belief that juvenile courts should work through
and with the family, and should be seen chiefly as welfare-providing agencies. But
some magistrates were unhappy with the greater power and discretion it bestowed
upon social workers, and campaigned vigorously against the changes. The 1970s
saw an expansion in the cautioning rather than prosecution of juveniles, but it also
saw an unprecedented increase in the imposition of custodial sentences on young
offenders. The struggle between welfare and punishment, between local authority
social work departments and the magistracy, was joined in 1980 by the government,
which issued a White Paper proclaiming a tougher approach. Tougher regimes were
introduced into some detention centres, on an ‘experimental basis’, and the Criminal
Justice Act 1982 restored to the magistracy some of the powers taken away by the
1969 Act.

Perhaps the most significant provision in the 1982 Act was the introduction
of restrictions on custodial sentences for young offenders, introduced by way of
backbench amendment rather than government policy. This, together with the
expansion of cautioning for young offenders, meant that the 1980s turned out to be
a decade of decreasing severity in the approach to young offenders.4 The cautioning
rate rose steeply, prompted by a Home Office circular of 1985. The number of
recorded juvenile offenders began to fall significantly, and not merely because there
were fewer young people in the population. Thus, between 1979 and 1989 the
number of juveniles in the population fell by 25 per cent, whereas the number of
recorded juvenile offenders declined by 40 per cent. A government-funded initiative
to expand schemes of ‘intermediate treatment’ gathered momentum, and seems
to have been reasonably successful in dealing with young offenders who might
formerly have been sent into custody. And the number of juveniles sentenced to
custody, which had risen steeply in the 1970s, fell spectacularly in the 1980s, from a
peak of 7,900 in 1981 to merely 1,600 in 1991. These trends suggested a considerable
momentum towards diversion from the courts and diversion from custody, but in
the early 1990s the tide began to turn.

The Criminal Justice Act 1991 replaced the juvenile court with the youth court,
and expanded its jurisdiction to cover all defendants aged under 18. New forms
of community sentence were made available for young offenders, and, in line with
those for adults, they were somewhat tougher. But the real changes of direction
came around 1993 and 1994. The then Home Secretary announced that the high
use of cautioning should be restrained, especially in respect of fairly serious offences
and repeat offenders.5 This seemed to go against the United Nations Convention
on the Rights of the Child, but that fact was suppressed amid the growing media
ferment about ‘law and order’, particularly in respect of young offenders. The mood
continued after the election of 1997. The new government proposed wide-ranging

4 See further Harris and Webb (1987). 5 Home Office circular 18/1994.
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and significant reforms of the youth justice system. In the preface to the White Paper
No More Excuses, the then Home Secretary, Jack Straw, explained the government’s
approach in these terms:

For too long we have assumed that young offenders will grow out of their offending if

left to themselves. The research evidence shows this does not happen. An excuse culture

has developed within the youth justice system. It excuses itself for its inefficiency, and

too often excuses the young offenders before it, implying that they cannot help their

behaviour because of their social circumstances. Rarely are they confronted with their

behaviour and helped to take more personal responsibility for their actions . . . This

White Paper seeks to draw a line under the past and sets out a new approach to tackling

youth crime.6

Although parts of this are contestable – what ‘the research evidence’ shows about
policies of minimum formal intervention, how often the courts have ‘excused’
young offenders – its drift is clear, and the change of language from government
pronouncements in earlier decades is clear. The White Paper was followed by two sets
of statutory changes, in the Crime and Disorder Act 1998 and the Youth Justice and
Criminal Evidence Act 1999, some of the powers (but not others) being consolidated
in the PCCS Act 2000, and their broad structure must now be analysed.

12.1.2 The structure of the youth justice system

The principal agency is the Youth Justice Board, created by s. 41 of the 1998 Act,
with the tasks of monitoring the operation of the youth justice system, advising the
Home Secretary on how the aims of the system might be pursued most effectively,
for example promoting good practice and commissioning research. In practice
the Board has achieved some success in steering youth justice policy in respect
of matters such as reducing the use of custody, expanding forms of community
sentence and creating initiatives in respect of (for example) ethnic minority young
people and those placed on anti-social behaviour orders.7 Beneath the Board, each
local authority must establish a youth offending team (s. 39 of the 1998 Act).
These teams (or YOTs, as they are known) draw from at least five local agencies:
probation, social work, police, health and education. Their main tasks are to co-
ordinate youth justice services, to carry out functions assigned to them under local
youth justice plans and to arrange youth offender panels (YOPs) for individual
offenders referred to them under the 1999 Act (see below). The third and fourth
agencies to be mentioned are the police, who retain the decision to prosecute (under
the usual arrangements with the Crown Prosecution Service), and the youth courts
themselves.

Turning to the aims of the new youth justice system, the official rationale is to
be found in s. 37 of the 1998 Act:

6 Home Office (1997), Preface.
7 For its annual reports, see www.youth-justice-board.gov.uk.
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(1) It shall be the principal aim of the youth justice system to prevent offending by

children and young persons.

(2) In addition to any other duty to which they are subject, it shall be the duty of all

persons and bodies carrying out functions in relation to the youth justice system

to have regard to that aim.

The system relies quite heavily on the idea of expert diagnosis (by a youth offender
panel) of a young offender’s predicament, for which an assessment tool known as
Asset has been developed.8 The assessment should lead the YOP to propose a con-
tract, making certain requirements of the offender, of which ‘the aim (or principal
aim) is the prevention of reoffending by the offender’.9 There is a potential problem
here with the multiplicity of aims: although the five new ‘purposes of sentenc-
ing’ set out by the Criminal Justice Act 2003 do not apply in respect of young
offenders under 18,10 the youth justice legislation alludes to two aims of punish-
ment, prevention and restorative justice. These potential conflicts are not merely
academic or theoretical, nor do they suggest that all elements of the new scheme
are open to attack. Many will agree with the emphasis on bringing offenders (of
all ages) to recognize what they have done by ‘confronting’ them with their crime
and its consequences, even if they do not agree with the implication in some gov-
ernment statements that all young offenders must take (full?) responsibility for
their crimes. But the difficulty is that the scheme also draws elements of repa-
ration and even restorative justice into the response to young offenders, as we
shall see below, and there are questions about their role in an essentially punitive
framework.

Before considering the youth court stage, however, it is important to emphasize
the place of diversion in youth justice. Sections 65 and 66 of the Crime and Disorder
Act 1998 created a system of reprimands and warnings. Section 65(1) is addressed
to ‘a constable [who] has evidence that a child or young person has committed an
offence’, and therefore replaces all the informal warnings and more formal cautions
given by the police to persons under 18. However, the system is strongly prescriptive.
No young offender should receive more than one reprimand and one warning; and, if
the offence is too serious for a mere reprimand, the police must proceed straight to a
warning. In cases where a warning is given, the constable must refer the offender to a
YOT, and the YOT must assess the offender and, ‘unless they think it inappropriate
to do so, shall arrange for him to participate in a rehabilitation programme’.11

Although the Youth Justice Board set a target of 80 per cent of final warnings to
have an intervention programme by the end of 2004, the Audit Commission has
warned against imposing too many requirements at an early stage, so as to avoid a
rapid escalation towards custody.12

8 See Baker (2004). 9 S. 8(1) of the 1999 Act. 10 Criminal Justice Act 2003, s. 142(2)(a).
11 S. 66(2)(b) of the 1998 Act. See more fully Ball, McCormac and Stone (2001), ch. 4.
12 See Mair (2004), p. 153, for further argument.
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Table 14. Cautioning rate for young offenders, given
as a percentage of offenders found guilty or cautioned

Boys Girls

10–11 12–14 15–17 10–11 12–14 15–17

1992 96 86 59 99 96 81

1997 93 74 49 98 89 68

2002 83 63 41 94 84 62

Source: Criminal Statistics 2002, Table 2.3.

Although the rate of diversion (formerly by cautions, now by reprimands and
warnings) remains high for young offenders, it has continued to decline in the last
few years, as Table 14 shows. While the Youth Justice Board writes of reprimands
and warnings as ‘light-touch, minimal interventions’,13 critics have pointed out that
the implications of diversion for young offenders are more onerous than for older
offenders, who may receive a simple caution.14 The introduction of conditional
cautions will alter the balance somewhat, but not entirely. There is some evidence
that reconviction rates are some 7 to 10 per cent lower than the predicted rate, but
those estimates require confirmation.15

There is evidence to suggest that there may be some unfair treatment at the
diversion stage in respect of racial origin. Feilzer and Hood found that ‘the odds of
a case involving a mixed-parentage youth being prosecuted was 2.7 times that of a
white youth with similar case characteristics’, whereas the odds for a black youth
were only slightly higher than for a white youth.16

If a young defendant is taken to court, the youth court is required (subject to an
exception mentioned below) to make a referral order wherever a young offender who
has not previously been convicted by a court pleads guilty to an offence.17 The order
may be for a period, to be specified, between 3 and 12 months. The referral is to the
local YOT, which is then bound to establish a youth offender panel for the offender,
with a view to drawing up a programme of behaviour to which the offender is invited
to agree. This procedure must involve the offender’s parent or guardian, but may not
involve a legal representative. The programme may involve the payment of financial
compensation to the victim, attendance at mediation sessions with the victim, the
performance of unpaid work in the community, participation in certain activities
and so forth. If the offender agrees, this becomes a ‘youth offender contract’, with
provisions for a return to court in the event of breach. If the offender does not
agree, the case is returned to the youth court and it is supposed to proceed to deal
with the offender as normal. This whole procedure is framed in contractual terms,

13 Youth Justice Board (2004), p. 3. 14 Ball (2004), p. 37.
15 Audit Commission (2004); but cf. the questions raised by Bottoms (2004), pp. 72–3.
16 Feilzer and Hood (2003), p. ix. 17 S. 16 of the PCCS Act 2000.
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but it is suffused with coercion, and that which is being coerced derives from large
elements of expert diagnosis and discretion.18 However, the study of referral orders
by Newburn, Crawford and others showed that the new system was welcomed by
all groups of participants:

Within a relatively short period of time the panels have established themselves as

constructive, deliberative and participatory forums in which to address young people’s

offending behaviour. The informal setting of youth offender panels would appear to

allow young people, their parents/carers, victims (where they attend), community panel

members and YOT advisers opportunities to discuss the nature and consequences of a

young person’s offending, as well as how to respond to this in ways which seek to repair

the harm done and to address the causes of the young person’s offending behaviour.

This view is echoed by all participants in panels . . .19

The same study reported that apology and reparation were recurrent features
of the contracts resulting from the panel meetings. However, the involvement of
victims was lower than expected, with only 13 per cent of panel meetings attended
by a victim and some 28 per cent overall in which a victim had some input (e.g.
by written statement).20 One substantial criticism of the referral order system was
that its mandatory nature meant that many relatively minor cases were receiving
undue attention. National figures for 2002, the year in which referral orders were
made available to all courts, show that of some 19,000 referral orders made, the
largest group was for summary non-motoring offences (5,800), followed by theft
and handling (4,200), followed by summary motoring offences (3,000).21 The law
was amended by Order in 2003 by giving the youth court a discretion not to make
a referral order in minor cases.

Apart from referral orders, the youth court’s powers remain broadly unchanged,
save for the introduction of some new powers and requirements by the Criminal
Justice Act 2003.

12.1.3 The youth court and non-custodial sentences

The framework of sentencing is somewhat similar to that for adults, in the sense
that the power to make an absolute discharge, conditional discharge, bind-over,
compensation order and fine remain available in most cases.22 If a financial penalty
is imposed, the parents may be ordered to pay if the offender is aged 16 or 17, and
they must be ordered to pay if the offender is aged under 16. The parents have a
right to be heard before being ordered to pay, and it is their means that should be
taken into account. Although fining is not a common response to juvenile offend-
ing, reconviction figures suggest that it is relatively effective, as is the conditional
discharge.23

18 See Ball (2000). 19 Newburn, Crawford et al. (2002), p. 62.
20 Newburn, Crawford et al. (2002), ch. 8. 21 Criminal Statistics 2002, Table 4F.
22 For further discussion of these measures see ch. 10 above.
23 Mair (2004), p. 151, with qualifications.
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Indeed, when dealing with offenders under 16, the youth court’s powers and
duties extend to the parents of the offender. Thus, a youth court is required to
order parents to attend court if their child is being prosecuted, unless it would be
unreasonable to require this. There is also a presumption that a court should bind
over the parents of a child aged under 16 to exercise proper care and control over
the child: if it declines to do so, it should state its reasons. There is a further power to
bind over the parents of a child who is placed on a community sentence, requiring
them to ensure that the child completes it. The general theme of encouraging greater
parental responsibility is undoubtedly right, insofar as family units are critical to
much social behaviour. But a more constructive approach than court orders, threats
and coercion would be to provide greater support for parents through local authority
social workers and parental support groups. Thus the Children Act 1989 provides for
local authorities to provide support and assistance to parents based on assessment of
the needs of the child, without resort to care proceedings and without any attribution
of blame. However, parents may have other duties imposed on them, such as that
of attending all meetings of a young offender panel relating to their child, where
a referral order has been made. Indeed, ss. 8–10 of the Crime and Disorder Act
1998 also empower a court to make a parenting order, requiring a parent to attend
guidance sessions and so on as specified. The questions of the appropriate degree
of coercion on parents of offending children remains controversial.24

Where a youth court is contemplating making a community order, it must comply
with all the statutory requirements applicable to such orders (see Chapter 10.6
above). However, the 2003 Act is not yet in force for offenders aged 16 and 17, so the
old community sentences apply. Where a youth court is dealing with an offender
aged 10–15, it is empowered to make a youth community order, and that may take
one of five forms:

a curfew order,

an exclusion order,

an attendance centre order,

a supervision order, or

an action plan order.

The appropriate statutory provisions for these five orders are to be found in the
Powers of Criminal Courts (Sentencing) Act 2000, and not in the Criminal Justice
Act 2003. Nothing more needs to be said here about curfew orders and exclu-
sion orders. Attendance centres operate for three hours on a Saturday afternoon,
and involve the offenders in physical training and constructive work, among other
things. The maximum number of hours that can be ordered is 24 for offenders under
16 (36 for those aged 16 and under 25). Supervision orders involve supervision of the
offender by a local authority social worker. They may include additional require-
ments, similar to those included in activity requirements, programme requirements

24 See Zedner (1998), pp. 176–81.
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and other requirements for adults. The action plan order involves supervision for
three months, during which the offender may be ordered to do one or more of a
whole range of things found in other orders (e.g. participate in specified activities,
attend an attendance centre, report at certain times and places, make non-financial
reparation to the victim or the community).

A major objective of the Youth Justice Board has been to tackle persistent young
offenders, and one prominent initiative has been the development of the Intensive
Supervision and Surveillance Programme (ISSP) aimed at this group. As the name
suggests, this programme attempted to combine the supervision of this difficult and
often troubled group of offenders with surveillance of them. The Audit Commission
commended ISSPs as ‘a more constructive and cheaper option for persistent young
offenders than a spell in custody’.25 An evaluation of the ISSP by an Oxford University
team showed that there was some reduction in reoffending in the short term, which
may or may not have been attributable to ISSP, but a proper follow-up study is
awaited. The research also showed that ISSP was largely successful in ensuring that
underlying needs, such as education, were tackled. However, the study showed some
variation in the delivery of ISSP, with standards not uniformly high.26 These findings
are sufficient to justify further development of ISSP, but they counsel caution in
making claims about its effectiveness.

The youth court may also make certain ancillary orders, of which the anti-social
behaviour order is the most prominent. We have seen that ASBOs may be made in civil
proceedings or, alternatively, after sentence; we have also noted that around half of
all ASBOs are made against persons under 18 – even though the government stated
during the parliamentary debates that ASBOs were not intended for the young.
Accepting the reality that young people are going to become subject to ASBOs in
considerable numbers, the Youth Justice Board has pressed for greater involvement
of Youth Offending Teams with these young people.27 This is now facilitated by
s. 292 of the Criminal Justice Act 2003, which inserts into the legislative framework
for ASBOs a new power to make an ‘individual support order’, assigning the young
person to a ‘responsible officer’ and requiring the young person to comply with
directions for a period of up to six months. This promises to furnish some support
to young people on ASBOs, although the maximum of six months is well below the
minimum period of two years for the ASBO.

As we saw in Table 6 in Chapter 1, the proportionate use of community sentences
has increased considerably between 1992 and 2002, from 39 to 64 per cent of boys
aged 10–17 and from 27 to 71 per cent of girls. Discharges are now little used,
and instead the youth court is more frequently imposing a community sentence –
sometimes, it may be argued, on offenders whose crimes are not serious enough
to warrant this degree of intervention. There appears to be much local variation in
youth justice: the study of some 17,000 cases by Feilzer and Hood found considerable
evidence of ‘justice by geography’ in the disposal of cases by youth courts. Looking

25 Audit Commission (2004). 26 Moore et al. (2004). 27 Youth Justice Board (2004), p. 7.
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at ethnic origin in relation to community sentences, they found that Asian youths
and mixed-parentage youths were more likely to receive one of the more restrictive
community penalties than could be explained by their case characteristics.28

12.1.4 Custodial sentences

In Chapter 9 above we noted the sharp increase in the use of custody in English
sentencing. However, the sentencing of young offenders is an exception to this, at
least in respect of boys. Thus as Table 6 in Chapter 1 demonstrates, the proportionate
use of custody for boys aged 10–17 increased from 10 per cent in 1992 to 14 per cent
in 1997 and then fell back to 13 per cent in 2002. For girls, however, the trajectory
has been upwards – from 2 per cent in 1992 to 5 per cent in 1997 and to 7 per cent in
2002. These are increases, but not of the same magnitude as for adult offenders. The
Youth Justice Board has endeavoured to generate a movement of young offenders
away from custodial sentences to community sentences, and 2003 saw a downturn in
the numbers of sentenced young offenders in custody, from 9,079 in November 2002
to 8,330 in November 2003.29 The Audit Commission’s report in 2004 advocates
a reduction of the use of custodial sentences in favour of the more demanding
community orders, by means of greater emphasis on and information about ‘the
costs and the effectiveness of custody and community alternatives’.30

The custodial sentence for offenders aged 10–17 is the detention and training
order (DTO), the statutory provisions on which are to be found in the Powers of
Criminal Courts (Sentencing) Act 2000. Section 100 provides that no such order may
be made unless the provisions on the custody threshold are satisfied.31 If the court is
satisfied that the case passes the custody threshold, it may only impose a DTO on an
offender aged under 15 if it is of the opinion that he is a ‘persistent offender’, which
is not defined.32 Also, a court may only impose a DTO on an offender aged 10 or
11 if of the opinion ‘that only a custodial sentence would be adequate to protect the
public from further offending by him’. Section 101 provides that a DTO may only
be for one of the specified lengths – 4, 6, 8, 10, 12, 18 or 24 months. Not surprisingly,
this restriction has been criticized for playing havoc with courts’ attempts to reflect
differences in culpability between offenders, and mitigating factors such as a plea of
guilty. Under a DTO the young offender serves half the sentence in a young offender
institution and is then released under supervision for the remainder of the sentence.
To some extent, therefore, the order already incorporates some of the elements to
be introduced as ‘custody plus’ for older offenders under the Criminal Justice Act
2003.33 The new measures for adults, including custody plus, suspended sentences
and intermittent custody, are not available for offenders under 18.

28 Feilzer and Hood (2004), p. xi. 29 Lewis (2004), pp. 49–50.
30 Audit Commission (2004). 31 See ch. 9.4.1 above.
32 It appears that a young offender with no previous convictions who is convicted of multiple offences

on his first court appearance may be classed as a ‘persistent offender’: AS [2001] 1 Cr App R (S)
62.

33 See ch. 9.4.4 above.
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Section 91 of the Powers of Criminal Courts (Sentencing) Act 2000 provides for
the long-term detention of young offenders for serious offences. The power may
only be exercised where the offender is convicted of an offence with a maximum
penalty of 14 years, or of a few listed offences. Guidelines on the proper use of the
s. 91 power were laid down in Mills (1998).34 Whereas previously it had been held
that the power should only be used in cases of exceptional gravity, this guidance
makes it clear that s. 91 simply authorizes the use of that part of the tariff which
lies above the range of ordinary sentences of detention. Thus, if a court concludes
that a particular case warrants a sentence longer than two years, it may use the
s. 91 power so long as the offence falls within the purview of that power. In Mills
Lord Bingham CJ emphasized that no young offender should be given a custodial
sentence unless absolutely necessary, and then for no longer than is necessary. And,
of course, the length of sentence should be calculated in a way that makes allowance
for the offender’s youth and for any plea of guilty. Severe sentences are imposed on
very young offenders from time to time, such as the three-year sentence of long-term
detention imposed on a boy of 11 for causing grievous bodily harm to a younger
boy when he was 10.35

However, the power under s. 91 is now joined by the much more severe power
under part 12 of the Criminal Justice Act 2003 dealing with ‘dangerous offenders’.
Part 12 of the new Act was discussed in some detail in Chapter 6.9 above, and it
therefore suffices here to repeat that there are three new forms of sentence. Detention
for life must be imposed in certain cases, where the offence is one to which s. 91
of the 2000 Act applies (above) and where the court considers that the seriousness
of the offence justifies detention for life (s. 226). Detention for public protection
must be imposed in a case where the court believes that there is a serious risk to the
public from which an extended sentence would not provide adequate protection
(s. 226(3)). And an extended sentence must be imposed if a young offender stands
convicted of a specified offence and the court believes that there is a significant
risk of serious harm otherwise (s. 228). These are very severe sentences for young
offenders, and it is to be hoped that the courts will use them restrictively.

12.2 Young adult offenders

Offenders aged 18, 19 and 20 are tried and sentenced in adult courts, but there is some
difference in the orders available to the court. There is a lengthy tradition of separate
custodial institutions for offenders aged under 21 – borstals, detention centres,
youth custody centres and now young offender institutions. The reasoning is partly
to prevent the ‘contamination’ of young offenders by older and more experienced
criminals, and partly to enable more constructive regimes with a greater emphasis on
education and on industrial training. The Younger report justified special attention
to this group thus:

34 [1998] 1 Cr App R (S) 128. 35 Jamie Craig W. [2003] 1 Cr App R (S) 502.
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This is a highly delinquent group making a major demand on the penal system. While

offenders in the group often have records of serious delinquency behind them, many

are not yet set in their ways. They may be failures of the school system or immature in

other respects, and the few years after leaving school may offer a last chance of helping

them to make good the ground they have lost. A special concentration of public effort

upon this group of young adults, who are in danger of going on to long and costly

criminal careers, is a sensible investment by society at a time when resources, both

human and material, are too scarce to allow a similar degree of attention to be paid to

all age groups.36

There is now reason to doubt that the ‘special concentration’ for which the
Younger report argued is thought appropriate. The different category of ‘young
adult offenders’ is fast disappearing and, although young offenders can still expect
some mitigation for their age, they are for most purposes aggregated with adult
offenders.

12.2.1 Cautioning young adults

The high rate of cautioning for juveniles has never been matched by a similar rate for
young adults. Initiatives were begun in the late 1980s to increase the cautioning rate
for young adults, with considerable success. For young adult males the cautioning
rate reached 29 per cent in 1992, rose to 35 per cent in 1997, and then returned to
29 per cent in 2002; for young adult females there has been a steady decline, from a
high of 50 per cent in 1992, through 48 per cent in 1997, and down to 41 per cent in
2002 – a rate still considerably higher than that for young men, however. The overall
figures are higher than for adults aged 21 and over, which stood at 19 per cent for men
in 2002 and 32 per cent for women. Research by Roger Evans showed that, as with
many other decisions in criminal justice, much depends on the ground-level views
of those who decide whether or not to caution: in one of the two police divisions
he studied, there was a distinct uneasiness about a higher use of cautions for young
adults,37 and there is still considerable variation across the country. Some of the
reluctance may stem from the fact that 18 is now the peak age of offending for males,
but it can be pointed out that the peak age was previously 16 and the expansion of
juvenile cautioning took place nevertheless. It remains to be seen how the advent
of conditional cautioning under the 2003 Act will affect this age-group, in terms of
reducing the number of simple cautions and/or reducing the numbers prosecuted.

12.2.2 Sentencing young adults

The sentencing framework for young adults is largely that for adults, with a few
exceptions. It was noted in Chapter 10.6.3 that one form of requirement in a com-
munity sentence, the attendance centre order, is available only up to the age of 25.
So far as custodial sentences are concerned, since 1982 custody for young adults has

36 Advisory Council on the Penal System (1974), para. 9. 37 Evans (1993).
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not been imprisonment but detention in a young offender institution, preserving
the segregation that has long been a feature of the system. However, s. 61 the Crim-
inal Justice and Court Services Act 2000 will reverse this policy when it is brought
into force, which has not yet happened. Custodial sentences on offenders aged 18
and over will take the form of imprisonment. This will mean that the new raft of
sentences introduced by the Criminal Justice Act 2003 and discussed in Chapter 9.4
above will become available for this age-group – custodyc plus, intermittent custody
and (reverting to the position before 1982) the suspended sentence.

As Table 5 in Chapter 1 shows, the use of custody for this age group has risen
considerably in the last decade – from 15 per cent in 1992 to 26 per cent in 2002
for young men, and from 3 to 14 per cent for young women. At the same time the
proportionate use of community sentences has remained unchanged for young men
(30 per cent in 1992, 31 per cent in 2002) and has risen steadily for young women,
from 26 to 38 per cent. Fines have declined for both men and women, but there has
been a marked decrease in conditional discharges for young women, which seems
to link with the increase in community sentences and custody.

12.3 Mentally disordered offenders38

It is generally accepted that people who commit offences while mentally disordered,
or who are mentally disordered at the time of trial, should not be dealt with in the
same way as other offenders. The criminal law provides a procedural bar to trial,
unfitness to plead, and also a defence of insanity, and if either is upheld the court has
a discretion in the order it may make: Criminal Procedure (Insanity and Unfitness to
Plead) Act 1991. The test of unfitness to stand trial relates to the defendant’s ability
to follow the proceedings and to instruct counsel: more than 30 defendants a year
are found unfit to plead.39 The test for the defence of insanity is still restrictive and,
despite the flexibility of powers on a verdict of insanity, its use since the 1991 Act
remains low.40 Most of those who are mentally disordered tend not to plead insanity,
but instead acquiesce in conviction and seek a medical disposal at the sentencing
stage. This means that sentencers have to deal with far more people in this category
than they would need to if there were proper adherence to the principle that persons
whose responsibility was significantly affected at the time of the offence should not
be subjected to criminal conviction.

At the sentencing stage there is a long tradition of regarding (some) men-
tally disordered offenders as either deserving of mitigation, or requiring treatment
instead of punishment. This approach can be rationalized on the basis that such
offenders may not have sound powers of reasoning or control, and may therefore
not understand the significance of punishment or may not deserve it. Sentencing
has a communicative element, which cannot be realized where it is the offender’s

38 For fuller discussion, see Peay (2002). 39 Mackay and Kearns (1999).
40 Mackay and Kearns (1999), reporting an average of nine insanity pleas per year.
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understanding that is impaired.41 However, not all mentally disordered people lack
understanding: some suffer affective disorders, which reduce their ability to control
their behaviour and thus supply a different ground for doubting that punishment is
deserved.

Insofar as the orientation of sentencing for mentally disordered offenders has
been towards treatment and rehabilitation, this raises its own difficulties. If there is
no proportionality requirement, the compulsory treatment may endure far longer
than any compulsory powers taken against a non-disordered offender. Moreover,
treatment may bestow far more discretion on the psychiatrist or hospital than
would be acceptable in most sentences. This makes it important to ensure that
there is a proportionality constraint upon the duration of compulsory powers in
the name of criminal justice, and also to ensure that the rights of mentally disordered
offenders are respected and not subjugated to assumptions about dangerousness.
The recent trend to phrase a more repressive policy towards mentally disordered
offenders in terms of risk and public protection fails, as we shall see, to place a
proper interpretation on the empirical foundations and normative implications of
assessments of dangerousness.

12.3.1 Diversion of mentally disordered offenders

The police have long had the power to remove to a place of safety any person who
appears to be suffering from mental disorder and to be in need of care and control.
The power, now in s. 136 of the Mental Health Act 1983, is used in over 1,000
cases each year, more in some areas than others. If a mentally disordered person is
arrested in the normal way, the disorder may be regarded as a reason for cautioning
the offender or as a reason for discontinuing a prosecution, under the Code for
Crown Prosecutors. Home Office circular 60/1990, Provision for Mentally Disordered
Offenders, encourages the diversion of mentally disordered offenders away from the
criminal justice system where possible. There are many diversion schemes across
the country, either at police stations or at courts, which draw upon mental health
professionals in order to assess and, where appropriate, divert mentally disordered
people from the formal criminal process.42 The difficulties of achieving this in
practice remain, however. Geoffrey Pearson and Elizabeth Burney, in their study of
one such scheme, demonstrated that other problems bulk large in many of these
cases – notably accommodation needs, the overlap between mental health problems
and substance abuse, and the over-representation of black people with psychotic
illness – and that their solution requires considerable inter-agency co-operation and
financial resources.43 Moreover, the schemes do not cover all areas, and there is no
requirement on courts to consider the effect of a custodial remand on a defendant’s
mental health.44

41 Duff (1986). 42 Laing (1999).
43 Burney and Pearson (1995). 44 See Cavadino (1999).
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12.3.2 Special orders for the mentally disordered

Absolute or conditional discharges may be appropriate in some cases where the
offender is suffering from mental disorder. Beyond that, the courts have various
orders available for the mentally disordered. If the offence is of sufficient seriousness,
the court may consider a community sentence with a mental health treatment
requirement, a guardianship order or a hospital order. All these orders depend
on the presence of mental disorder, which includes mental illness, severe mental
impairment, mental impairment or psychopathic disorder. Section 1 of the Mental
Health Act includes definitions of all except mental illness.45

The powers in the Mental Health Act 1983 were intended to enhance the pos-
sibility of treatment, but it is important to signal at the outset a major difference
between medical and penal disposals. The prisons cannot refuse to accept persons
sentenced to imprisonment, but psychiatrists and the hospitals can and do refuse to
accept people on whom the criminal courts might wish to make a particular order.
The availability of a place remains a precondition of all the orders discussed below.

Section 35 of the 1983 Act permits remand to hospital for the preparation of a
report for the court, but many psychiatric reports for the courts are still prepared
when the defendant is in prison, which may be a manifestly unsuitable environment.
Since few of these defendants present a danger to the public, it seems unnecessary
to remand them to prison, but at present it is doubtful whether the mental hospitals
could cope with the large numbers of people on whom the courts want reports.
Although there are court-based assessment schemes in some areas, enabling a psy-
chiatric assessment to be carried out promptly without the need for a remand, the
power under s. 35 is relatively little used.46

Section 36 provides for remand to hospital for treatment, and s. 38 creates
the interim hospital order. Again, these have not been greatly used, and this may
stem partly from the difficulties over hospital beds and admission policies, dis-
cussed below. An example of the operation of these powers is provided by Attorney
General’s Reference (No. 34 of 1992) (1993).47 The offender pleaded guilty to wound-
ing with intent and was remanded to prison for psychiatric reports. Four months
later, on considering the reports, the court made an interim hospital order and the
offender was admitted to Broadmoor Hospital under s. 38: the purpose was to see
whether he was susceptible to treatment that would justify the making of a hospital
order. Five months later, the psychiatrist reported to the court that, although treat-
ment was exceedingly difficult, it would be appropriate to make a full hospital order
with restrictions. However, the defendant then changed his plea and, by the time
the case ultimately came to court for sentence a further 12 months later, two psy-
chiatrists reported that the defendant’s condition was not susceptible to treatment.

Turning to special sentences for the mentally disordered, a court may make
a community sentence with a mental health treatment requirement under

45 See Ashworth and Gostin (1984). 46 Peay (2002), p. 759. 47 (1993) 15 Cr App R (S) 167.
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ss. 207–208 of the Criminal Justice Act 2003. This replaces what used to be known
as the psychiatric probation order, and it is subject to all the conditions that must be
fulfilled if a community sentence is to be imposed.48 Before making this particular
requirement the court must receive a report from a duly qualified medical prac-
titioner, and must satisfy itself that the offender’s mental condition requires and
may be susceptible to treatment, and that it is not such as to warrant the making
of a hospital order or guardianship order. The treatment prescribed may be as a
resident at a specified hospital or as an outpatient, or by or under the direction of
a specified doctor or chartered psychologist, and the offender must consent to it.
The requirement was formerly subject to a maximum of one year, but that limit has
now been removed and it is for the court to specify the duration of the requirement.
This form of sentence was for many years the most frequently used of the special
orders, averaging around 1,000 cases per year. However, the figures for the early
part of this century show a decline, and in 2002 there were just 521 such orders
made – 30 for treatment as a resident in a mental hospital, 319 for treatment as a
non-resident (out-patient) at a hospital, and 172 for treatment under the direction
of a duly qualified medical practitioner.49 This order may occasionally be made in
a case that might otherwise justify a substantial custodial sentence, as where an
offender suffering from a depressive illness was sentenced for attempting to rob a
post office using a sawn-off air pistol.50

Guardianship orders are rarely used: they place an offender under the guardian-
ship of a local authority or a person approved by such an authority, and might be
suitable for mentally impaired people who would benefit from occupational train-
ing and other guidance. Much more frequently used are hospital orders, made in
around 700 cases per year in the mid-1990s, and most recently made in 626 cases
in 2000 and in 614 cases in 2001.51 In order to make a hospital order under s. 37
of the Mental Health Act 1983, the court must have evidence from two qualified
practitioners, of whom one is approved under s. 13 of the 1983 Act, to the effect that
the offender is suffering from a mental disorder which makes detention for medical
treatment appropriate.52 An order cannot be made unless a hospital has signified
its willingness to admit the offender for treatment. There are two main reasons why
hospital orders cannot be made on more mentally disordered offenders: first, the
1983 Act includes a treatability condition, so that in cases where the offender is
suffering from mental impairment or psychopathy, the court must be satisfied that
treatment is ‘likely to alleviate or prevent a deterioration of the condition’, which
is unlikely in cases of psychopathic disorder; second, local mental hospitals tend

48 See ch. 10.6 above. 49 Probation Statistics 2002, Table 3.10.
50 Attorney General’s Reference No. 37 of 2004 (Dawson) [2005] 1 Cr App R (S) 295: the Court refused

the reference and thus the community sentence stood.
51 Home Office Statistical Bulletin 13/2002, Table 18.
52 In Nafei [2005] Crim LR 409 the Court of Appeal reiterated that s. 37 confers a power. In a case

where psychiatrists recommended a hospital order for a man who was not suffering from mental
disorder at the time of the offence but was at the time of sentence, the Court upheld a sentence of
12 years’ imprisonment for drug importation.
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to pursue fairly restrictive criteria for admission, and offender-patients are some-
times refused admission on the basis that they are likely to disrupt the regime. In
the debates on the legislation that became the 1983 Act the government resisted
an amendment that would have required hospitals to accept offender-patients sent
by the courts: s. 39 of the Act requires regional hospital authorities to respond to
requests from courts for information on hospital accommodation in their area, but
this is merely a prompting device. The effect of a s. 37 hospital order is that the
patient may be detained for six months initially, and this is renewable for a further
six months and then for one year at a time. If the offender-patient is not discharged
by the hospital, the case will be reviewed periodically by a Mental Health Review
Tribunal.

For some mentally disordered offenders, a hospital order is not considered suffi-
cient, because local hospitals can provide little security and the offender is regarded
as a danger to others. In this sphere there is often a casual mixture of fact and
fiction. It is sometimes assumed that mentally disordered offenders pose greater
dangers than others because of their disorder, whereas in fact the offence categories
of the mentally disordered are similar to those of other offenders (in fact mentally
disordered offenders are slightly more likely to have committed property offences),
and they are no more likely to be reconvicted than other offenders.53 A number of
much publicized cases of ex-patients killing on release have led to the institution of
mandatory inquiries after homicide by released patients; but, as Jill Peay argues,

it is particularly galling to those involved in treating mentally disordered offenders that

such concerns persist despite repeated demonstrations that ‘reoffending rates are in fact

no higher than for any other class of offender’ and the knowledge that when psychiatric

patients kill, they are more likely to kill themselves than others.54

This is not to deny that there are mentally disordered offenders who appear
dangerous. But it is necessary to warn against the too-ready progression from men-
tal disorder, to unpredictability, to danger and to long-term detention (whether
for ‘treatment’ or not). This brings us to the strongest of measures available for
mentally disordered offenders: the Crown Court has the power to add to a hospital
order a restriction order, under s. 41 of the 1983 Act. A restriction order may be for
a determinate number of years, but in most cases is without limit of time. Before
adding a restriction order, the court must have heard oral evidence from at least
one of the medical practitioners, and it must be satisfied that a restriction order is
necessary for the protection of the public from serious harm – a formula subse-
quently used in the dangerousness provisions of the Criminal Justice Act 2003.55 In
Kearney (2003)56 the Court of Appeal quashed a restriction order in a case where the
judge had not addressed himself to the phrase ‘necessary for the protection of the

53 Peay (2002), p. 774. 54 Peay (1997), p. 662.
55 See ch. 6.9 above. 56 [2003] 2 Cr App R (S) 85.



12.3 Mentally disordered offenders 375

public from serious harm’, and where the facts and the psychiatrists’ reports were
equivocal on this. Some general considerations for the making of restriction orders
were set out by Mustill LJ in Birch (1989).57 Where the potential harm from further
offences is serious, a low risk of repetition might be sufficient; but a high probability
of the recurrence of relatively minor offences should not suffice. Moreover, it is only
where there is a firm prognosis that a restriction order for a fixed period should be
made: the norm is for the s. 41 restrictions to be without limit of time. In recent
years the courts have tended to make around 200 restriction orders per year (the
figure for 2001 was 239). Research by Street into the imposition of restriction orders
found that some 94 per cent of them were without limit of time; that 77 per cent
were diagnosed as suffering from mental illness, and 13 per cent as psychopathic;
that some 69 per cent had been psychiatric in-patients before; and that 20 per cent
were black (compared with 1.6 per cent of the general population).58

Fewer than half of all offenders who are subject to restriction orders are held in
high-security hospitals: in 2001 some 1,144 were held in the high-security hospitals
and a further 1,858 in other hospitals, chiefly medium-secure units.59 The high-
security hospitals have limited space, and hold a considerable number of patients
who no longer require high security but for whom there are not suitable places else-
where. The development of medium-secure units to cater for mentally disordered
patients who require medium security has been slow: it appears that there are now
over 1,500 medium-secure beds, but pressure on them is great – not only from the
courts, but also from patients transferred from prison and patients awaiting transfer
from high-security hospitals.

There have been many occasions over the years when judges have lamented the
unavailability of a place in a special hospital; if such a place is not forthcoming a judge
will often feel that security concerns require the imposition of a prison sentence,
despite the unsuitability of prison for many mentally disordered offenders. As a
general principle it is wrong for a judge to impose a sentence of life imprisonment if
there is unanimous medical opinion in favour of a s. 41 order and a bed is available in
a special hospital.60 The Court of Appeal deviated from this principle in the ‘unusual
and exceptional’ case of Fleming (1993),61 upholding life imprisonment where the
offender had previously been released from hospital following a restriction order
but killed two people three years later. However, the Court of Appeal has now
disapproved that decision in Mitchell, pointing out that the decision to release a
person serving a discretionary life sentence is in the hands of the Parole Board,
not the Home Secretary, and that the Board’s composition is similar to that of a
Mental Health Review Tribunal. The decision in Fleming, held Otton LJ, ‘is better
disregarded’.62

57 (1989) 11 Cr App R (S) 202. 58 Street (1998), s. 1.
59 Home Office Statistical Bulletin 13/2002. 60 Howell (1985) 7 Cr App R (S) 360.
61 (1993) 14 Cr App R (S) 151. 62 Mitchell [1997] 1 Cr App R (S) 90 at p. 93.
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Once admitted under s. 41, the offender will be detained until either the Home
Secretary or a Mental Health Review Tribunal decides that the criteria for release
are satisfied, i.e. that the offender-patient’s confinement is no longer necessary for
the protection of the public. Street found that, of those released, some 62 per cent
were discharged by the Tribunal and the remainder by the Home Secretary. On
average they had spent around nine years in hospital before discharge.63

Brief mention should also be made of the ‘hospital and limitation direction’
introduced by s. 45 of the Crime (Sentences) Act 1997. It applies only to offenders
suffering from a psychopathic disorder, and provides for courts to sentence them to
imprisonment while directing that they be admitted to hospital for treatment. The
order has been little used,64 and there is a strong argument that it was ill-conceived.65

12.3.3 Prisons and the mentally disordered

The previous paragraphs disclose at least some explanations of the process by which
mentally disordered offenders come to be sent to prison. First, if the treatability
requirement in s. 37 of the Mental Health Act is not fulfilled, a hospital order
becomes impossible and the court might feel that prison is the only alternative.
This is often the outcome for offenders diagnosed as suffering from psychopathic
disorder, as it is rare for such a person to be regarded as treatable. Second, even where
the treatability requirement is fulfilled, no hospital place may be available. Thus,
every year, numerous offenders suffering from mental disorder are given custodial
sentences. As we saw in Chapter 9.7, studies suggest that around one-third of all
convicted prisoners and almost two-thirds of remand prisoners have some form of
mental disorder: even though a substantial proportion of those mentally disordered
prisoners have disorders related to substance abuse, the magnitude of the problem is
considerable.66 A third and related point is that there are simply not enough available
beds for all the mentally disordered offenders who are in prison. With only around
3,500 beds in the high-security hospitals and medium-secure units, and relatively
few available for offender-patients in local mental hospitals, the numbers in prison
could not be accommodated. This shows that the matter is largely one of allocation
of resources: the community care policy must be enhanced, but there will still be
cases where the practical choice lies between hospital and prison. Since it is widely
accepted that prison is unsuitable for people suffering from mental disturbance, it
is unjust to send them there. It remains a fact, however, that mentally disordered
offenders are being sent to prison and will continue to be sent there. And, although
the Chief Inspector of Prisons has recently reported ‘a considerable improvement’ in
prison healthcare as a whole, she adds that ‘healthcare staff struggle with the scale
of the task. Mental health in-reach teams in some prisons can do little but skim
the surface of the severity and breadth of mental illness contained in prisons’.67

63 Street (1998), s. 2.
64 Home Office Statistical Bulletin 13/2002 records three cases in 2000 and in 2001.
65 Eastman and Peay (1998). 66 See ch. 9.6.4 above. 67 HMCI Prisons (2004), p. 7.
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Concerns about the inadequacy of prison medical care for the mentally disordered
were recorded by the Joint Committee, referring to ‘an over-reliance on medication
and no therapy available’.68

A possibility in some cases is to have a prisoner transferred to mental hospi-
tal, under Mental Health Act powers that treat him or her as a restricted patient.
Although the number of transfers remains fairly low compared with the number
of mentally disordered offenders in prison, it has increased significantly in the last
decade. The figure for 2000 was 662, and for 2001 it was 624. Some two-thirds of
transfers each year are of remand prisoners, and in their study of this group Mackay
and Machin found that transfers were both humane and in some cases useful in
testing the treatability of mental conditions.69 They also found that some 19 per cent
of those transferred were black.70 These transfers mark an overdue recognition of
the inappropriateness of prison for the mentally disordered, but in turn they create
further pressure on beds in medium-secure units and high-security hospitals – as
noted recently by the Joint Committee.71

In cases where custody is being contemplated, s. 157 of the Criminal Justice Act
2003 imposes a duty to obtain and consider a medical report before passing any
custodial sentence on a person who appears to be mentally disordered (although
s. 157(2) qualifies that duty), and also requires the court to consider any other
information bearing on the offender’s mental condition and the likely effect of a
custodial sentence on that condition and on any possible treatment for it.72 This is
a necessary provision, but a similar section has been in force for over a decade and
its effects are difficult to discern. However, there are provisions to ensure that the
possibility of making a hospital order or a guardianship order is preserved in spite
of certain mandatory provisions: in the case of an offence for which sentence would
fall to be imposed under s. 51A of the Firearms Act 1968 (mandatory minimum of
five years for possessing firearm), or under ss. 110 or 111 of the Powers of Criminal
Courts (Sentencing) Act 2000 (minimum sentences for third class A drug dealing
or third domestic burglary), or under ss. 225–228 of the Criminal Justice Act 2003
(new dangerousness provisions), ‘nothing in these provisions shall prevent a court
from making an order . . . for the admission of the offender to a hospital’.73 These are
important provisions, particularly in respect of the dangerousness provisions, the
severity of which was discussed in Chapter 6.8 above. However, given the number
of mentally disordered offenders who are sent to prison, it remains possible that
this statutory provision will have little effect in practice, and that the severity of the
dangerousness provisions will bite here too.

68 Joint Committee on the draft Mental Health Bill (2005), para. 256.
69 Mackay and Machin (2000). 70 Cf. the similar finding of Street, n. 58 above.
71 Joint Committee on the draft Mental Health Bill (2005), para. 256.
72 The section re-enacts s. 4 of the Criminal Justice Act 1991; see also s. 166(5) of the 2003 Act,

preserving the courts’ power to mitigate sentence in the case of mentally disordered offenders.
73 Criminal Justice Act 2003, Schedule 32, para. 38.
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12.3.4 Conclusions

The proper approach to the sentencing of mentally disordered offenders remains a
matter of controversy. There has tended to be a major division of policy between
mentally disordered and other offenders: for the former, a treatment approach is
essential, but increasingly an approach based on risk and public protection is pro-
viding the framework for the sentence, even if treatment is provided within it. A
better approach is to recognize that both the treatment approach and the risk-based
approach lend the awesome authority of the criminal justice system to wide thera-
peutic discretion, and that respect for the rights of the mentally disordered means
that they should not be compulsorily detained under ‘criminal’ powers beyond the
point at which a non-disordered offender would be released from prison.74 It is
therefore important that proportionality of sentence should be reasserted as a con-
straint on sentencing the mentally disordered, no less than in respect of sentencing
generally.

The controversy over the proper response to mentally disordered offenders is
evident from various sets of proposals issued in recent years. The Richardson report,
reviewing the Mental Health Act 1983, is chiefly concerned with the civil powers
over mentally disordered people, and it is firmly based on the principle of non-
discrimination or equal treatment (that ‘wherever possible the principles governing
mental health care should be the same as those which govern physical health’) and
on a number of other principles such as patient autonomy, the principle of the least
restrictive alternative, and the principle of reciprocity (that ‘where society imposes
an obligation of compliance on a patient, there should be a corresponding public
duty to provide adequate services’).75 The Richardson committee was unable to
devote sufficient time to a thorough examination of the proper response to men-
tally disordered offenders, but noted the complexity of the issues and called for a
thorough and independent inquiry. The committee did make a number of recom-
mendations, however, in line with the principles adopted for the civil powers. Treat-
ment ought to be given priority over punishment, as the 1983 Act requires; a ‘health
order’ (replacing the hospital order) should be available to criminal courts; there
should be wider use of interim orders, and also of community orders for treatment;
a restriction order should remain, but the powers to grant leave and to authorize
transfer between hospitals should not lie solely with the Home Office but should also
be given to tribunals; prisoners should have a right to a mental health assessment,
and there should be no compulsory treatment in prisons – only in hospitals.76

The government, however, has been moving in a different direction. Shortly
after the publication of the Richardson report, it issued a Consultation Document,
Managing Dangerous People with Severe Personality Disorder (1999), suggesting that
there are around 2,000 people in England and Wales who fall into this category

74 See Gostin (1977), p. 96. 75 Richardson (1999), pp. 21–3.
76 Richardson (1999), chs. 15 and 16.
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and for whom special measures should be taken, in order to ensure public safety.
The proposals were widely opposed by psychiatrists and lawyers, but they have
nevertheless been put before Parliament on two or three occasions. On each occasion
they have met a cool response and outright opposition, and have not been pressed.
The essence is that courts should be able to make a Dangerous People with Severe
Personality Disorder (DSPD) order against any person who is assessed ‘as suffering
from a severe personality disorder’ and ‘as presenting a danger to the public as a
result of the disorder’, even though that person has not committed an offence and
even though the condition is not thought to be treatable. Detention would be in
a separate system of facilities, and not either the regular prisons or hospitals. In
their heavy reliance on prediction and indeterminate detention, these proposals are
extraordinary in a government that has proclaimed that it is ‘bringing human rights
home’. While the document assures readers that the proposals are compatible with
the European Convention, very few human rights lawyers would take that view.
Moreover, a sound evidential basis for the risk assessment and any treatment of
DPSD people is lacking: the government says that it must press ahead none the
less, but the tendency to over-predict dangerousness is so well known77 that there
is inadequate empirical foundation for any curtailment of individuals’ rights, even
if on a policy level that were thought justifiable.

In autumn 2004 the government published a draft Mental Health Bill, after
consultations with various groups in the years since the Richardson report. It is
principally concerned with civil orders, but the bill contains several clauses relating
to mentally disordered offenders. Clauses 87–92 deal with remand to hospital for
a mental health report; clauses 93–96 with remands for medical treatment; clauses
114–124 with the mental health order (replacing the hospital order), with provisions
for care plans; clauses 125–129 with restriction orders; and clauses 130–132 with
hospital directions for prison sentences. In all these clauses there are changes to the
existing framework, most notably in the shift towards risk as the criterion for the
framework in which treatment is to be provided. Thus, before making a mental
health (hospital) order, the court is required to take account of risk factors; but on
the other hand there is no requirement that the court be satisfied that detention
is necessary in order to provide the needed treatment.78 The Joint Committee has
made several criticisms of the bill as a whole and of the proposals for mentally
disordered offenders in particular, and it remains to be seen whether and to what
extent the government alters the bill. The thrust of the bill is strongly in the direction
of risk and public protection, with less emphasis on diversion and treatment, but at
least in its present form the bill contains no provisions for the detention of so-called
‘dangerous people with severe personality disorder’.

77 See ch. 6.8 above. 78 Joint Committee on the draft Mental Health Bill (2005), para. 271.



CHAPTER 13

Conclusions

The purpose of this chapter is to draw together various themes emerging from
the topics examined in the 12 substantive chapters, and to offer some concluding
reflections. The chapter begins by returning to a fundamental issue, that of the
role sentencing should be expected to fulfil in criminal justice. It then looks at the
more positive aspects of the new sentencing framework introduced by the Criminal
Justice Act 2003, and at their prospects in practice. This links to the third issue –
the new sentencing guideline mechanism and its ability to ensure that the new
sentencing framework is translated faithfully into practice. The fourth part of the
chapter looks at less constructive aspects of the new sentencing framework, notably
its reliance on the rhetoric of protection, its use of the concept of risk and the
proliferation of preventive orders in sentencing. The fifth part reassesses the place
of proportionality in the new system and the impact of the framework on issues of
social justice. The chapter concludes with some reflections on political courage and
the need for leadership on criminal justice policy in general and sentencing policy
in particular.

13.1 The responsibility of sentencing

There is no doubt that the task of sentencing imposes a great burden on magistrates
and judges, and that many of them say that it is the hardest and most disturbing of
judicial tasks. In view of the momentous consequences it may have for offenders, in
terms of deprivations or restrictions on liberty, that is as it should be. In the present
context, however, a more significant question is what sentencers and sentencing
should be held responsible for. Discussions of criminal justice sometimes appear
to assume that sentencers are responsible for crime rates in society, or for the
subsequent conduct of offenders, and these are the issues that need to be confronted.

As argued in Chapter 1.4 and in various other places, the very concept of ‘the
crime rate’ is a difficult one. Recorded crime has been measured for years, but it is
well known that it does not measure the total number of crimes committed. The
British Crime Survey comes closer to this (although it leaves out crimes against and
by companies, crimes without direct victims, and some other offences), and it is the
most complete measurement available. It has shown a downward trend in overall
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crime rates in recent years, but there are few policy-makers, politicians or members
of the public who appear to accept this, let alone to use it as a basis for policy.
A decline in the crime rate may be influenced by other factors, such as a decline
in the number of young people in society (stemming from a decline in the birth
rate at some time past) and that is true of the last few years. Other social factors,
such as the ready availability of a new and stealable expensive consumer product
(notably mobile phones in recent years) may have an influence on the crime rate,
as may crime prevention measures that reduce the susceptibility to theft of major
items (such as manufacturers’ improvements in the security systems of cars). The
willingness of victims to report certain crimes (serious sexual offences, ‘domestic’
violence) may increase, as a result of initiatives within criminal justice.

This list of possible influences on the crime rate could be expanded, but the
fundamental point remains the same and was made in Chapter 1.4 above. Such
a low proportion of crimes are reported to the police and recorded by the police,
and such a low proportion of those are detected (fewer than a quarter), that the
criminal justice system makes a formal response to only around 3 per cent of offences
committed in any one year. Of those about a third (or 1 per cent) receive a caution,
reprimand or warning. This means that the courts sentence only around 2 per cent
of offenders. The idea that sentencing policy in respect of this 2 per cent – which is
admittedly higher in some categories such as serious violence (10 per cent) but not
so as to weaken the argument here – can have a significant effect on the overall crime
rate is difficult to sustain. There is a whole range of broader social trends and changes
that have an impact on offending rates: one of them, mentioned at various stages in
this book and highlighted in the report Rethinking Crime and Punishment,1 is the link
between drug-taking and crime. Thus the simple notion that increasing sentences
will have a kind of hydraulic effect in reducing criminality is unsustainable. As
we saw in Chapter 3.3 above, the evidence on deterrence and incapacitation does
not bear this out.2 Some judges seem either to be unaware of this or to doubt it,
since general deterrent rhetoric remains common when justifying sentences.3 Some
politicians, especially ministers, must be well aware of the evidence, since there is
ample support for it in Home Office-conducted or -commissioned research. But
by setting over-ambitious targets for sentencing and by subscribing to a notion of
‘public confidence’ that too readily dissolves into beliefs about sentence severity
(and may be influenced by media representations anyway), the government goes
against the evidence that it possesses.4

On this first issue, then, the conclusion is that too much should not be expected
of sentencing. It should aim to be fair and proportionate, and any exceptions to
this aim call for strong and evidence-based justification. Sentencing is a form of

1 Rethinking Crime and Punishment (2004), ch. 7. See also Coulsfield (2004), ch. 6.
2 See further the brief but penetrating analysis by Bottoms (2004), pp. 60–72.
3 See ch. 4.4 above; Tonry (2004), pp. 110–12; and Attuh-Benson [2005] Crim LR 243.
4 For the fragile relationships between public opinion and public assessments of the sentencing

system, see Hough and Roberts (1998) and Hough et al. (2003).
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public censure, and the sentences imposed should convey the relative degree of
censure for the particular offence(s). Sentencing is but a small part of criminal
justice policy, and it is wrong to treat it as a primary form of crime prevention: there
are several other kinds of initiative that have a greater crime-preventive potential
than modifications of sentencing levels, although it is of course necessary to have in
existence a sentencing system that operates so as to exert an overall or underlying
preventive effect.

13.2 The new penal ladder

The concept of a penal ladder has two applications in sentencing. Its fundamental
meaning is to describe the hierarchy of sentencing options, from the least restrictive
(or that with the lowest punitive weight) to the most restrictive or onerous sanction.
It is also used, however, to describe how some sentencers apply those options in
the ‘typical’ case of an offender who commits a further offence following an earlier
conviction and sentence, the tendency being to select a sentence on a higher ‘rung’
of the penal ladder on the premise that the previous sentence (on a lower rung) did
not ‘work’. More will be said about the approach to sentencing persistent offenders
in parts 13.4 and 13.5 below, and the primary concern here is with the hierarchy of
sentences and how they are intended to operate in the new sentencing framework.

In Chapters 9 and 10 above there was much discussion of the custody threshold,
and how the various new forms of sentence might fit together. But possibly a more
important starting point is the fine. In Chapter 7.5 and in Chapter 10.5 above we
noted that the use of the fine has declined spectacularly in the last thirty years,
and indeed that the changes in sentencing in the last decade have been affected by
courts’ apparent lack of confidence in the use of the fine. The aim of increasing the
use of community sentences has been achieved, but this has not been successful in
the sense that it has not diminished the use of custody – it appears that the increase
in community sentences has been at the expense of fines and discharges, with the
result that there has been a general raising of the severity of penal interventions.
If this movement is to be reversed – and the government accepts that it should be
reversed – then the fine must be regenerated and revitalized as a penal measure. This
book has argued strongly in favour of the day fine system in successive editions,
and in the last few years there has been greater interest in revisiting a system of
this kind. It has grave dangers, of course, because when a version of day fines was
tried in the early 1990s some sections of the media misrepresented it. The result of
the ensuing furore was its abolition, and the result of its abolition was that poorer
people were again fined more. That leads to problems of collection and problems
of default. Considerable effort has been put into improving the collection of fines
in recent years, and there is acceptance that part of the problem is the imposition of
unduly onerous fines in the first place. So, bearing in mind these pitfalls, it is now
imperative that the government both introduces a form of day fine system without
delay and ensures that it is properly explained to everyone – to the extent that when
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certain sections of the press attack it for ‘inconsistency’ (i.e. for fining rich people
more than poor people, which is the whole purpose of the system), ministers are
prepared to defend it in public, to explain the principle of equal impact, and to
weather any negative publicity.

If the fine becomes accepted as a viable option in some cases of moderate serious-
ness, this may begin the process of ‘unsilting’ the resources of the National Probation
Service by relieving it of the need to provide community sentences for offenders
who are not really serious enough to warrant them. The next step is to ensure that
community sentences are given to offenders of moderate seriousness, and that the
community sentence is not regarded as a single ‘rung’ on the penal ladder. The dan-
ger, in other words, is that courts may take the view that if a community sentence
has been tried and failed, another community sentence should not be imposed for
a further offence of moderate seriousness. We saw in Chapter 10.6 that attempts
have been made in the definitive guidelines to ensure that this view is not taken, and
that the range of requirements that may be made as part of a community sentence
is used constructively and not just once for each offender.5 There are other dangers,
too, such as the imposition of too many requirements in an individual case to the
extent that an offender – particularly one with a disorganized lifestyle or other per-
sonal problems – is ‘set up to fail’. The role of NOMS and the National Probation
Service, in preparing sensitive pre-sentence reports and in ensuring that there is
a sufficient range of relevant programmes available in each area, is no less crucial
than that of the courts in ensuring that the guidelines are properly followed, that
the statutory threshold for a community sentence is treated as meaningful (which
appears not to have been the case in recent years), and that breaches are dealt with
in context and proportionately. NOMS and the National Probation Service must
also continue to strive to improve the effectiveness of the programmes they offer,
without succumbing to the temptation to make excessive claims about their results.

The next statutory threshold is also critical to the application of the new sen-
tencing framework. Again, there is little evidence that in recent years courts have
taken a proper view (or indeed any view) of the requirement to impose custody
only if the offence is too serious for a fine or a community sentence. It would not be
appropriate here simply to repeat the warnings collected in Chapter 10.7.4 above
under the provocative heading, ‘101 malfunctions’. But we must recall that the new
framework – with custody plus, suspended sentences and intermittent custody all
clustered around the custody threshold – will require careful handling in both the
magistrates’ courts and the Crown Court. The guidelines set out the principles,
but at the point of application there will be a considerable degree of judgment to
be exercised on whether the custody threshold has been passed and whether there
are sufficient reasons to take the case back down to a community sentence or a
suspended sentence or (in a small number of cases) to intermittent custody. The
success of these sentences will depend considerably on how NOMS and the National

5 See SGC, New Sentences: Criminal Justice Act 2003 (2004), discussed in ch. 10.6 above.
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Probation Service carry out their ‘parts of the bargain’, as it were, in terms of pro-
viding relevant and persuasive pre-sentence reports, in sustaining a sufficient range
of programmes in each area, and in ensuring that any requirements imposed are
duly supervised. But it will be court decisions that make or break the bold initiatives
taken by the government in creating this part of the new framework.

13.3 Delivering change: the guideline system

Previous editions of this book have argued strongly in favour of the creation of a sys-
tem of sentencing guidelines, tailored to English requirements, for several reasons –
particularly for improving consistency in the delivery of sentencing policy and
broadening the range of professionals having an input into sentencing guidance.
As we saw in Chapters 1 and 2, the Sentencing Advisory Panel began work in 1999
and it proposed guidelines to the Court of Appeal for five years until 2004. The
Panel’s method of working involves wide consultation among interested organiza-
tions, considers the opinions of members of the public (there are three lay persons
on the Panel too) and takes several months to come to fruition. The process then
changed, as a result of the Criminal Justice Act 2003, with the introduction of the
Sentencing Guidelines Council. The Council now issues its definitive guidelines. It
is a cumbersome system, and all the arguments about consulting Parliament, and
not leaving a purely judicial body to issue the guidelines, could equally have been
met by adapting the Sentencing Advisory Panel rather than creating an extra tier.
However, that is the mechanism we now have: will it work?

Michael Tonry has argued that the new system is flawed because it ignores the
lessons of other guideline systems that have been operating for up to 25 years.6

In particular, a body with a judicial majority and a judicial chair is said to be too
conservative to make the kind of changes that are needed if the idea of guidelines is to
be taken seriously – for example, reassessing relativities between offences, reviewing
the evidence on the effectiveness of prisons and non-custodial options and then
acting on the results. One reply is that the English system required a tailor-made
solution and was and is not ready for the kind of radical change advocated by Tonry.
The system has long had guidelines, in the form of Court of Appeal judgments, and
the new system can be seen as a further evolutionary step rather than a revolution.
Judges and magistrates will resist the changes if they do not consider that they
have some ‘ownership’ of them. The kinds of deviant behaviour seen among some
US judges, sometimes (as in the case of the federal system) resulting in greater
compulsion and rigidity in the guidelines, could become much more common in
this country if there was substantial alienation from the approaches adopted in
the guidelines. It remains an open question whether the government was right
in the model it chose. The early days of the Sentencing Guidelines Council have
been directed by a sympathetic and knowledgeable Lord Chief Justice, although not

6 Among several writings, see most recently Tonry (2004), ch. 5.
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without some misgivings among other senior judges. When Lord Woolf retires, the
orientation of the whole exercise could change.

Are the published guidelines well conceived and well drafted? Those questions
are for others to answer. A particular style was adopted by the Panel, and the Council
appears to wish to simplify the format so that the essence of the guidelines can be
conveyed more simply and succinctly. If there is to be progress towards the goal
of comprehensive guidelines – albeit that that will take many years, in view of the
consultation process and the part-time nature of the two bodies – then a simpler
format for guidelines is surely a proper objective. Are the guidelines self-consistent?
Efforts have been made to ensure that there is no incompatibility of approach or
outcome among the 15 sets of guidelines and the other drafts that are in the public
domain, but the stage has now been reached at which some hard thinking needs to
be done about relativities between offences and their sentence ranges. In many US
guideline jurisdictions this was one of the first tasks – to rank the major offences. The
English system has proceeded piecemeal up to this stage, although with occasional
discussions of wider relativities, but an effort to devise a coherent framework (even
if it may need to be adapted) must now be made.

What impact do the guidelines have on sentencing practice? Anecdotal evidence
has been mentioned, but the fact is that there is no research evidence on this point.
If relevant evidence were available, it would tell us whether sentences for rape,
handling stolen goods, domestic burglary or causing death by dangerous driving
had been affected by the sentence levels proposed by the Panel and laid down by the
Court of Appeal. But a far more difficult test is the one set by the guideline on the
new sentences introduced by the Criminal Justice Act 2003.7 Thus the government
has abandoned the policy of proliferating the number of community sentences,
and the new Act incorporates a single community sentence with a range of possible
requirements, but this renders critical the various thresholds provided by the law.
As is apparent from part 13.2 of this chapter, how sentencers approach community
sentences and the suspended sentence (and, where available, intermittent custody)
will be absolutely crucial in determining the impact of the new Act. The guideline
captures the spirit of the legislation and tries to convey it, in practical detail, to
sentencers. The horses have been taken to the water: will they drink?

13.4 Risk, public protection and trifurcation

English sentencing has sometimes been depicted as a bifurcated system, in which
a policy of lowering the penal response towards non-serious offenders has been
combined with a much more severe policy in respect of those committing seri-
ous crimes. The ‘lower track’of sentencing is one that tries to avoid custody, or at
least to keep it short in those cases where it is thought ‘unavoidable’. The ‘upper
track’ of sentencing is characterized by long sentencers for armed robbers, drug

7 SGC, New Sentences: Criminal Justice Act 2003 (2004).
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smugglers and serious sexual and violent offenders. In this context, the operative
conception of proportionality becomes an elongated or stretched scale that accen-
tuates the extremes of the spectrum of penalties, rather than spacing offences out
‘evenly’. Changes of emphasis in recent years, and particularly some provisions in
the Criminal Justice Act 2003, suggest that there is a third ‘track’ emerging in English
sentencing, and that a word such as ‘trifurcation’ might better convey contemporary
sentencing policies.

This third track is one that places the emphasis on the risk that an offender
is believed to present rather than upon the offence(s) already committed. Public
protection is seen as an important rationale for sentencing, and so the assessment
of risk becomes a key factor. This element is evident in the burgeoning range of
preventive orders discussed in Chapter 11.2 above: these orders are not regarded
as punitive, but are rather seen as protective and justified by the need to prevent a
person from doing harmful acts in the future. Whatever the justification for such
measures in principle – and several counter-arguments were put in Chapter 6.6 and
Chapter 11.2 above – there are acute difficulties raised by practice. One is that the
conditions imposed, particularly in anti-social behaviour orders, may be numerous
and very restrictive, often aimed at a young offender or someone with a disorganized
lifestyle. The order is entirely negative, although there is now some provision for
the supervision of juveniles. The second practical difficulty is that sentencing for
breach of such orders has tended to be severe, particularly in respect of breach of an
ASBO, which constitutes a separate offence with a maximum penalty of five years’
imprisonment.

The preventive orders, and sentencing for their breach, constitute one new strand
of a risk-based penal strategy. Persons (usually, but not always, offenders) are iden-
tified as posing a risk to others, on the basis of behaviour that may or may not
amount to a criminal offence and may only have been proved in civil proceedings.8

Two more strands of this strategy are the new approach to persistent offenders and
the new provisions on ‘dangerous offenders’. The approach to persistent offenders,
discussed in Chapter 6.3 above, urges courts to treat each recent and relevant pre-
vious conviction as an aggravating factor when sentencing for the current offence.
This has the potential to increase sentences for persistent offenders well beyond the
level appropriate to the seriousness of the current or indeed the previous offences,
and thus to lead to swingeing sentences for persistent minor offenders – notably
property offenders such as shop thieves, handbag thieves and pickpockets. It is ques-
tionable whether these offences are so serious in the scale of things as to warrant
sentences of three, four or five years’ imprisonment, which were handed down in
some such cases even before the new law came into force. As for the new provisions
on ‘dangerous offenders’, these are likely to lead to a sharp rise in the number of
offenders sentenced to life imprisonment or to imprisonment for public protection.

8 The admissibility of evidence would be governed by the civil law, but the standard of proof is
equivalent to that in criminal proceedings, i.e. beyond reasonable doubt.



13.5 Proportionality and social justice 387

Provisions on dangerous offenders form a part of many sentencing systems across
the world, despite the well-documented problems of identifying the dangerous and
the poor prediction rates revealed by almost all studies.9 What is particularly objec-
tionable about those in the 2003 Act is that they have an enormously wide range
of application and could lead to long indeterminate sentences for two offences of
only moderate seriousness committed some years apart. Moreover, the so-called
‘test’ of dangerousness in s. 229 of the new Act is broad, unspecific and skewed by
a presumption of dangerousness that may arise from one previous conviction for a
qualifying offence.

Even if some justifications for longer, incapacitative sentences for a group of
‘dangerous’ offenders can be found,10 this new law is condemned by its ‘over-
breadth’. The preventive orders such as ASBOs and the new law on previous convic-
tions are vitiated by the shared presumption that a person who breaches an order or
commits another offence (as the case may be) ought to receive a more severe sanc-
tion for going against the authority of the state in that way. There is ample evidence
that people breach preventive orders or commit further offences for a variety of
reasons, some of which reflect the situation they are in, defects in their personality
or a response to unusual pressures. This is not to say that all such persons should
be excused or their wrongdoings mitigated, but rather that the approach of these
two laws presumes that courts should not look first into the reasons for what has
happened. When the Council of Europe recommended that previous convictions
should not mechnically be treated as making an offence more serious,11 they were
pointing to this multiplicity of reasons. These English laws are wrong to presume
otherwise, and to take the notion of defiance of authority as a strong reason for
severity.

13.5 Proportionality and social justice

A further objection to these three elements of the risk-based penal strategy is that
they, like most other severe elements in the criminal justice system, are likely to
impinge disproportionately on offenders from disadvantaged backgrounds. In all
the debate about sentencing and criminal justice policy in the last few years, the
impacts on members of ethnic minorities, on the unemployed and on the mentally
disordered have received little examination, and although the treatment of women
offenders has received discussion, there has been little by way of concrete changes of
approach. Some general points were made on race, poverty and gender in Chapter 7
above and on mental disorder in Chapter 9.6 and 12.3 above, but one salient feature
is the extent to which these and other disadvantaged categories overlap. The crim-
inal justice system, and particularly the prison system, contains a disproportionate
number of people with not just one but more than one of these characteristics.

9 See generally ch. 6.8 above. 10 See further von Hirsch and Ashworth (2005), ch. 5.
11 See ch. 6.3 above.
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Thus black people may be over-represented among the mentally disordered; a high
proportion of mentally disordered offenders are unemployed and without settled
accommodation; many women offenders are also very poor and/or have a drug
problem; and so forth. These facts, as well known to the government as to crimi-
nologists, have been marginalized in policy-making and debate, probably because
they do not have the vote-winning potential of the new dangerousness sentences or
the approach to persistent offenders.

If the Sentencing Guidelines Council follows its declared line on the centrality of
the proportionality principle in sentencing,12 then we should see new guidelines that
may – at least for offenders not caught by the previous convictions premium or the
dangerousness provisions – see the emergence of some more definite sentence levels
that focus on the offence itself and restrict the possibility of discrimination. Whether
English guidelines will be so fine-grained as to exert such control over sentencers
must be doubted, however. Moreover, there is a whole range of questions about the
application of the proportionality principle in English sentencing. The question of
the relativities between offences (‘ordinal proportionality’) has been raised in part
13.3 above, and the current structure calls for a root-and-branch reconsideration.
But in Chapter 5 above we identified another issue on proportionality. For some
offences the presence or absence of an aggravating factor appears to have a greater
effect on sentence than the basic offence itself. Thus where an offence is committed
against an older person or indeed any vulnerable victim, the extent to which that
aggravates the sentence may be 100 per cent or more of the basic offence. The same
may prove to be true of previous convictions, as we saw in Chapter 6.3. On the other
hand, where an offender pleads guilty and satisfies the sentencer that he or she is
genuinely remorseful, the reduction in sentence may reach 40 per cent or more.
Enhancements or reductions of sentence of this magnitude are questionable in the
light of the proportionality principle, and it is important that they be re-examined.

13.6 Political courage and criminal justice

It was argued in parts 13.2 and 13.3 of this chapter that recent legislation has
introduced some potentially worthwhile reforms into English sentencing, although
some manifestly unsatisfactory features of the new system have been pointed out
in parts 13.4 and 13.5. The paradox is that it is those features here described as
unsatisfactory that the government has promoted most vociferously, and those
features here described as in principle worthwhile that have received far less coverage
in public speeches. The government remains nervous about criminal justice policy
and unwilling to give the leadership necessary to explain to the public exactly what
it is doing. It seems that every reform package must contain elements of greater
severity, and they then become the focus of public discussion.

12 SGC, Overarching Principles: Seriousness (2004).
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This is wrong for two main reasons. It is wrong because the Home Office knows
that imprisonment is no more effective that other forms of sanction in preventing
reoffending, and indeed that the hydraulic hypothesis (an increase in sentence
lengths brings a decrease in offending rates) is simply not sustainable. The Halliday
report set out the research findings very clearly, even though it rather overestimated
the ability of rehabilitative programmes to reduce reoffending, but the government
has not taken heed. Despite its rhetoric about evidence-led policies, its approach to
sentencing has been to promote what it conceives to be a populist agenda in defiance
of the research findings. The government is also wrong in the second place because it
knows from its own and other research that the public tends to be ill-informed about
crime and sentencing in general, and that when members of the public are asked to
focus on the facts of particular cases they are not necessarily more punitive than the
courts – indeed, they are more interested in exploring rehabilitative and restorative
responses. Nonetheless, the Home Office has taken few measures to deal with this
phenomenon of ignorance and latent support, and seems more concerned about the
popular press and its probable reactions. The upshot is that the constructive side of
its agenda (outlined in part 13.2 above), which is an immense undertaking involving
large numbers of criminal justice professionals and large numbers of offenders, is
not explained to the public as the centrepiece of its sentencing policy.

The government should take advantage of falling crime rates to reorganize its
criminal justice policy, to reassert a sharpened proportionality principle, and to
push forward its more constructive agenda while allowing the policies outlined in
part 13.4 above to wither on the vine. Unless it has the courage to take these steps,
we are likely to witness a spiralling prison population with relatively non-serious
offenders being swept into custody in their thousands, many of them falling within
the disadvantaged groups mentioned in part 13.5 above. A change of priorities is
much overdue.
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