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Preface

This book is the result of intensive teamwork over a couple of years.
Funded by the Max Planck Society, a research group on ‘New Gover-
nance and Social Europe: Minimum Harmonisation and Soft Law in the
European Multi-level System’ was established at the Cologne-based Max
Planck Institute for the Study of Societies. We are grateful to the Insti-
tute’s Directors, Fritz W. Scharpf (until 2003) and Wolfgang Streeck, for
their support of our work. From October 1999 to September 2003, the
research team collaborated face-to-face in Cologne. Co-operation has
been continuing ever since then, with e-mails and phone calls serving to
bridge the physical gap between the team members, who have all moved
on to new jobs in different places all over Europe.

Directed by Gerda Falkner, the group of collaborators included three
doctoral students who wrote their dissertation theses on specific aspects
within the group’s common theme. In his doctoral thesis, Oliver Treib
examined the transposition of EU Directives. Focusing on Germany, the
Netherlands, Ireland and the UK, he sought to establish the relative sig-
nificance of the amount of policy misfit vis-a-vis other explanatory fac-
tors in determining domestic transposition performance (Treib 2004).
After completing his thesis, he continued to work in the project team as
a postdoctoral researcher. Miriam Hartlapp’s dissertation analysed the
transposition process and the enforcement structures in the southern and
francophone member states, and the European Commission’s enforce-
ment policy (Hartlapp 2005). Simone Leiber’s thesis, in turn, addressed
the role of labour and industry in the implementation process and the
impact of EU labour law Directives on domestic state—society relations.
Her country studies included the Nordic states, Austria, Italy and Luxem-
bourg (Leiber 2005). Gerda Falkner’s work on the project concentrated
on the quantitative development of EU social policy over time as well
as on the theory and history of EU social policy (in addition to project
design, group management and research supervision). The research team
was supported by three successive undergraduate research assistants. We

xiii
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are indebted to Myriam Nauerz, Charlotte Buttkus and Tina Steinbeck
for their support with the collection and managing of data and literature.

This book presents the overall final results of the research group. It
focuses on interstate and inter-Directive comparison. Further details on
subtopics can be found in various articles and papers published during
recent years, and in the three dissertation theses, each of which focuses
on specific aspects and particular countries. (See the project homepage:
http://www.mpifg.de/socialeurope.)



1 Introduction: flexible EU governance
in domestic practice

Policy-making within the multi-state polity of the European Union is an
intricate affair. Given heterogeneous policy legacies in the member states
as well as the diverse preferences of national governments and other
domestic actors, one-size-fits-all solutions are often neither politically
feasible nor normatively desirable. A certain amount of flexibility and
variation is thus needed in order to find solutions that are applicable to all
member states. In this context, recent EU policies follow a new regulatory
method based on compulsory minimum standards, possibilities for dero-
gations and non-binding recommendations, which tries to combine
both ‘community and autonomy’ (Scharpf 1994). However, is a flexible
governance style necessarily a good thing? Could it even be a dangerous
development? Focusing on the field of EU social policy, we offer the first
in-depth survey of voluntarist EU policies as set forth in different EU
Directives, on the basis of empirical research into the impact of such
steering efforts in the EU’s multi-level system.

1.1 EU social policy: a successful combination
of community and autonomy, or potentially
dangerous voluntarism?

EU social policy is confronted with a ‘regulatory conundrum’ (Rhodes
1995). The disparate social systems and standards of the member states
do not allow (at least in any practical way) for detailed harmonisation in
the sense of simply equalising social standards via EU law ‘from above’.
At the same time, liberalisation of the economy in the internal market
has increased competitive pressures on the national systems of social and
labour law. Furthermore, the geographical limits of member state legis-
lation have become too tight if compared with the European-wide (and
partly even global) action capacity of enterprises. Since the mid 1980s,
many politicians and scientists have therefore called for common action
at the EU level.
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By the late 1990s, the ‘social dimension’ of European integration had
indeed reached a state of development that in the past would not have
been thought possible (or at least probable) by most commentators.
Quantitative growth of social policy measures was accompanied, however,
by a change in regulatory style. The two main conceptual pillars, developed
under the auspices of the European Commission and since implemented
in both primary and secondary European law (i.e. the EC Treaty and
Council legislation), are now munimum harmonisation and social dialogue.
The former refers to a ‘soft’ form of harmonisation, which sets a com-
mon floor of standards but leaves it open to the member states to uphold
or establish more far-reaching policies. This is often accompanied by
opportunities to exempt or derogate from specific standards. Relevant EU
Directives have meanwhile been adopted with respect to a broad range of
labour law issues, e.g. working time, protection of young workers, protec-
tion of pregnant workers, information and consultation in transnational
enterprises, parental leave, and part-time work. The latter pillar of the
EU’s ‘social dimension’, i.e. social dialogue, refers to the adoption of Euro-
pean Directives not (or not only) by means of the standard procedures
of EU policy-making (i.e. adoption of a Commission proposal by the
Council of Ministers in some form of co-operation with the European
Parliament). Instead, the peak associations of labour and industry at the
European level, i.e. the so-called social partners, may conclude collective
agreements which are then declared generally binding by the Council
of Ministers. This functional subsidiarity in EU social policy-making is
expected to guarantee that those affected by relevant decisions have a
direct say in policy-making. It also helps to ‘unburden the state’, i.e. in
this case the Council of Ministers, which has often been blocked in the
past when social policy decisions were on the agenda.

In the specific realm of social policy, however, a flexible governance
style based on regional and functional subsidiarity may legitimately be
expected to be either a promising or a dangerous development, depending
on the particular assumptions made as to its final impact in the multi-level
system.

Recent EU social policy fits the new steering method, which has been
described by Fritz Scharpf under the heading of ‘communiry and auton-
omy’ (Scharpf 1994). In recent EU social policy, too, it seems that a less
conflict-prone co-ordinating technique has succeeded earlier efforts to
harmonise more fully.! This development could actually be the response

! For essentially rather optimistic positions with a view to the potential of this style see, e.g.
Rhodes (1992), Goetschy (1994), Ross (1994) and, with regard to the European Works
Councils Directive, Jacobi (1995: 277), Lecher and Platzer (1996).
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to ‘aneed for co-ordination techniques which impose minimal constraints
on the autonomous problem-solving capacities of member states’ while
improving the policy-making capacities of the European Union (Scharpf
1994: 219-20). Hence recent EU social Directives might be appreciated
as a form of ‘multi-level policy-making in which central authority, instead
of weakening or displacing the authority of member states, accepts and
strengthens it — and in which member states, for their part, will respect
and take advantage of the existence of central competencies in devising
their own policies’ (Scharpf 1994: 227).

Such a positive characterisation would logically correspond to the
assessment that the aim of maximum uniformity has been success-
fully replaced by a style which nevertheless secures practically sufficient
degrees of compatibility (Scharpf 1994: 231). With a view to operational-
ising this abstract discussion for our study, it seems that in the realm of
social policy (where the practical effects of autonomy-protective regula-
tion have not yet been studied in detail) sufficient degrees of compatibility
should manage to prevent social dumping, i.e. a competitive devaluation
of social standards in the member states.

This specific quality of recent EU social policy, however, has been
called into question by Wolfgang Streeck, who has criticised the new style
as a form of ‘(neo-)voluntarism’ (Streeck 1995b; see also Leibfried and
Pierson 1995: 75; Keller 1997: 174). This mode of governance is char-
acterised by its low capacity for imposing binding obligations on market
participants and its, in practice, deregulatory effects due to ungoverned
competition between national regimes (Streeck 1995b: 45 and 48). Neo-
voluntarism thus ‘stands for a type of social policy that tries to do with
a minimum of compulsory modification of both market outcomes and
national policy choices, presenting itself as an alternative to hard regu-
lation as well as to no regulation at all’ (Streeck 1995a: 424). It ‘allows
countries to exit from common standards where their polity or economy
will not sustain them,. .. gives precedence to national practices and con-
tractual agreements between market participants. . ., [and] offers actors,
public and private, menus of alternatives from which to choose’ (Streeck
1995b: 45-6). Streeck warns that observers tend to forget the ‘obliga-
tion of the “higher level” of governance under the classical concept of
subsidiarity to ensure that the outcomes of self-regulation are compatible
with general political objectives and norms of social justice, instead of
being merely market outcomes or results of a contingent distribution of
power’ (Streeck 1995a: 171; see also Streeck 2000, 2001).

Both the potential usefulness and the possible dangers of a flexible gov-
ernance style in EU social policy can thus be argued convincingly on an
abstract level. In actual fact, a combination of both virtue and vice may well
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turn out to be the most appropriate overall characteristic. If we ultimately
wish to give a definitive answer to the question of the conditions under
which EU social policy actually comes closer to (beneficial) autonomy
protection or to (harmful) voluntarism, research on the empirical effects
of the recent EU Directives in the member states is indispensable. In the
end, EU social policy will have to be judged by its substantive results.
What is the practical effect in the member states of autonomy and flexi-
bility in social policy? Do they, under the condition of increased economic
competition, allow member states to safeguard or improve existing levels
of social protection or not? While the Directives adopted at the EU level
seem to offer potential in either direction, implementation and applica-
tion at the national level is the crucial yardstick in practice.

Notwithstanding this, there is to date only a very limited number of
publications on the implementation of EU social policy which are of gen-
eral interest. National lawyers sometimes study compliance with specific
Directives in single member states, but they usually prioritise the legal
aspects. They do not focus on the effects in terms of the standards being
higher or lower than before, or on the use of the EU Directives’ poten-
tial for flexibility. In this respect, our book sets out to break new ground
by offering an in-depth and broadly comparative study of the domestic
implementation of EU social policy measures and their impact on the
member states.

1.2 The essential research questions

Against the background of the discussion of flexible modes of regulation

as both potential vice and potential virtue, the crucial issues are as follows:

(1) How ambitious are the EU’s social Directives compared with the pre-
existing domestic standards? Do they go beyond the lowest com-
mon denominator of the member states? Are EU social standards
as defined in the relevant labour law Directives indeed rather irrele-
vant, or do they imply significant reform requirements in the member
states?

(2) How successful is compliance with EU law? First, this concerns incorpo-
ration into national law in all member states. Are the EU standards
actually transposed in good time, on an appropriate scale, and in a
correct manner? Second, it also relates to domestic enforcement and
application. Are the EU’s standards properly applied by target actors,
and do member states devote sufficient enforcement efforts to deal
with (possible) violations of the laws? If there are problems with appli-
cation and enforcement, do they outstrip those problems encountered
by national law in the same field? Third, monitoring compliance with
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EU law by the European Commission is of interest here. Is the supra-
national enforcement policy systematic and effective?

(3) If there are significant differences in implementation performance be-
tween member states and/or between Directives, how can we explain
them? Are existing implementation theories a helpful tool?

(4) A further crucial issue is the fate of the voluntarist elements of the Direc-
tives in the multi-level system. Do the member states follow a logic of
minimalism when they transpose Directives? Are the exemption pos-
sibilities actually exploited during the implementation process? Do
member states in practice come under domestic pressure to follow
non-binding European recommendations and adopt ‘best practice’
solutions, or do market pressures and vested interests prevent this?

(5) Lastly, the performance of ‘social Europe’ as incorporated in the social
Directives will be evaluated and placed in a wider context. Do the EU
social standards lead to an approximation of the living and working
conditions in the member states, or do they tend (perhaps as a result of
extremely flexible formulations) even to increase existing differences?
Which kinds of Directives are more useful than others?

In addition to its social policy interests, this project aims to contribute
to the literature on Europeanisation and policy implementation, as well
as to political theory in the field of European integration more gener-
ally. By comparing the Directives with each other, we will learn about
the conditions that either encourage or discourage compliance. By com-
paring member states, we will learn about specific implementation and
enforcement patterns that are of relevance far beyond the social policy
and labour law areas. By establishing the true adaptation pressures ema-
nating from EU Directives, and by comparing them with the specific
preceding decision-making processes, we will be in a position to discuss
the relevance of related assumptions specific to individual theories on the
process of European integration.

1.3 The field of empirical research

To answer the complex research questions outlined above, a thorough
analysis covering all stages and levels of an EU Directive’s life is indispensable
(see Figure 1.1).

The process of drafting and negotiating a specific Directive is of impor-
tance not only for understanding its contents but also for knowing if
implementation problems might be related to the decision-making pro-
cess at the EU level (say, if a member state is outvoted in the Council).
The next phase in the policy cycle is the implementation process, covering
initially the transposition into national law and later the enforcement at
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Figure 1.1 Directives in the European multi-level system

national level. Application, finally, involves a multitude of individual and
collective economic actors. While application is a decentralised process,
the member state governments have to oversee it and may be held respon-
sible by the EU if the latter’s Directives are not properly applied.

At the EU level, the Commission is responsible for monitoring the
implementation and application of EU law. The Community treaties
require the Commission to ensure that they are properly implemented
(e.g. Article 211 EC Treaty (ECT)), together with any EU decision taken
on the basis of the treaties (the ‘secondary law’). The Commission fulfils
its role as guardian of the treaties mainly through the ‘failure to act’ pro-
cedure under Article 226 ECT. If it considers that a member state has
failed to fulfil an obligation under the treaties, it can initiate proceedings,
potentially leading up to a ruling by the European Court of Justice (see
Chapter 11).

An EU Directive’s life cycle involves a multitude of actors at vari-
ous levels, stretching from supranational to subnational (see Figure 1.1).
To gather all the information needed to answer the above-mentioned
research questions we had to ‘go local’.

Our methodology therefore exceeds the analysis of European and
national documents and focuses on expert interviews based on a ques-
tionnaire with both standardised and open questions. For each mem-
ber state and for each Directive studied, interviews were conducted with
experts from the national departments of social affairs and employment
(co-ordination unit and specialised units), the labour unions, employers’
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associations and the labour inspectorates. In addition, information from
experts with the European Commission and social attachés from the
national Permanent Representations was useful for deepening our under-
standing of the relevant EU Directives, their genesis, and the national
reactions to them.?

It is an innovative aspect that all 15 EU member states (at the time when
the project started) are covered in this study, and not only a small subset.
Despite all practical problems involved in conducting such an ambitious
project, it seems crucial to us to include member states that are variously
developed economically, from Northern and Southern Europe, either
liberal or interventionist in labour law, and either older or more recent as
entrants. Excluding even one EU country would have meant, by contrast,
being unable to give an overall final evaluation of the social Directives’
impact.

Furthermore, it seemed crucial to examine as large a number of Direc-
tives as feasible. They should be representative in terms of EU social
policy in the 1990s but adopted early enough to allow us to analyse their
implementation by the turn of the century.? We chose six Directives from
that part of EU labour law which actually alters pre-existing national
rules. Genuinely supranational topics such as the Directives on European
Works Councils and on worker involvement in the European Company
Statute were discarded from our sample because we wanted to study areas
where EU regulation (at least partly) supersedes national regulation. Only
such examples allow earlier domestic standards to be compared with new
EU standards. We also discarded Directives that only update or reform
older ones, and Directives that are too closely related to some other EU
laws to be studied individually (e.g. the 1991 Directive on Health and
Safety of Atypical Workers, which is too closely associated with the 1989
Framework Directive on Health and Safety at the Workplace to be studied
as an individual case of EU social law in the 1990s).

Our sample thus includes the six Directives listed in Table 1.1, two of
which are based on EU-level agreements between labour and industry,
as allowed for in the EC Treaty’s Social Chapter (initially, in a protocol
annexed to it) since the Maastricht Treaty.*

2 Since we had to guarantee our interview partners’ anonymity, we refer to information
gained from our interviews by interview codes. These codes include a country abbrevia-
tion, a consecutive number and the line numbers of the relevant passage.

3 For this reason, we excluded the Fixed-Term Work Directive, whose implementation
deadline (including an optional one year’s extension) only expired in July 2002. See
Council Directive 1999/70/EC of 28 June 1999 concerning the framework agreement
on fixed-term work concluded by ETUC, UNICE and CEEP, O] 1999 No. L175,
43-8.

4 For details of this procedure, see, e.g., Falkner (1998).
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Introduction: flexible EU governance in domestic practice 9

In a sense, we ‘hunt where the ducks are’, for labour law is the field of
EU social policy where the most controversial debates took place during
the 1980s and 1990s. Without any doubt, other subfields of EU social
policy are also important. Most notably, key areas of social policy such as
employment, pensions, and social inclusion have recently been targeted
by the open method of co-ordination. But these processes are subject to
a soft mode of governance based on the creation of incentive structures
and non-legal sanctioning methods, such as naming and shaming, as well
as learning, arguing and persuasion. In contrast, it was our aim to study
the implementation of hard EU law, because we wanted to link up with
interrelated compliance and social policy studies. Thus we turned our
attention to recent EU Directives in the field, selecting six of the most sig-
nificant ones from the 1990s for our study. We are also aware that there are
crucial areas in social policy where there are no EU-level measures at all
(most importantly, this concerns wages and the right to strike since these
issues are excluded from action under the relevant EC Treaty chapter).
Since we know that the Internal Market Programme and Economic and
Monetary Union affected domestic politics and notably national budgets,
it is clear that there should be comprehensive research into the practical
effects of EU ‘non-policy’ in the area of social policy. However, this needs
to be studied by other (potentially subsequent) projects.

For the six Directives indicated in Table 1.1, we analyse the process
and outcome of their implementation. To do this, their history and provi-
sions also need thorough analysis. With reference to the above-mentioned
concept of neo-voluntarism (see 1.1), we screen all relevant Directives in
order to depict the binding and non-binding elements in them. Of partic-
ular relevance here are the possibilities for exemption (can member states
choose not to apply the standards of the Directive or to apply only some of
them?); governance by choice (will uniform situations in all member states
result from a Directive or do they provide for choices from ‘menus’?);
governance by persuasion and diffusion (are the standards of a Direc-
tive binding or are they only incentives at the discretion of member states
or social partners?); and functional subsidiarity (which matters/standards
may be decided by the social partners at national or subnational levels?).

From this starting point, we studied the success of implementation
and application of the sample Directives in fifteen EU member states. Our

5 Regional subsidiarity, by contrast, does not play any significant role in EU labour law since
the competences are at the national (not regional) level in all member states. Only in a
few member states are the regions at all involved in the transposition of EU labour law
Directives. It is only where there are public servants at the regional level, with specific
regional labour law provisions, that the regions act as additional actors to the central
governments, but only for their own public employees.
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approach allows us to contribute to a number of relevant literatures: policy
analysis, implementation theory, compliance and enforcement studies,
interest group politics and policy networks, and finally Europeanisation
in the member states.

1.4 Chapter outline

Chapter 2 outlines our theoretical approach to conceptualising the
domestic impact of EU legislation. Chapter 3 provides an overview of
the development of EU social policy in quantitative terms. The subse-
quent chapters then shed light on the implementation of each of our six
Directives in turn (Chapters 4 to 9). The fate of the soft-law provisions
enshrined in our sample Directives is highlighted in Chapter 10. Chapter
11 looks at the Commission’s enforcement policy, whilst Chapter 12 con-
tains our analysis of the impact of the Directives on existing state—society
relations in the member states. Chapter 13 then provides an overview
across all the countries and Directives examined of the amount of misfit
created by the Directives and the final transposition outcomes observed.
Chapter 14 discusses our empirical cases against the background of the
theories and hypotheses outlined in Chapter 2, arguing that most of them
have some explantory power, but none is able to account for the imple-
mentation patterns we observed. As a solution to this puzzle, Chapter
15 offers a typology of three different worlds of compliance in the Euro-
pean Union. The final conclusions (Chapter 16) summarise our main
theoretical findings and highlight the major improvements we can offer
in relation to the existing literature. On the basis of our insights on the
overall impact of our Directives, moreover, Chapter 16 assesses the use-
fulness of the voluntarist mode of regulation more generally and closes
with a number of policy recommendations addressed to the EU institu-
tions and the member state governments.



2 Theorising the domestic impact of EU law:
the state of the art and beyond

The implementation of EU Directives is but one example of the broader
phenomenon of ‘Europeanisation’. This term has become a catchword
in recent political science literature, referring to a number of slightly
different phenomena that are located on at least four different levels. First,
the term is at times used to refer to the EU-level development of policies
and/or policy networks (e.g. Risse et al. 2001). Second, it can mean the
reactions in domestic systems to top-down influences from the EU level,
be they directly induced by EU law or indirectly by European policies
such as the Maastricht convergence criteria (e.g. Ladrech 1994; see also
Radaelli 2000). Third, Europeanisation is used to point out changes at the
national level induced by transnational influences (Kohler-Koch 2000a).
Finally, some authors take a very broad view and include the sum of
all of these notions/levels in their understanding of Europeanisation (e.g.
Borzel 1999; Falkner 2000b). For the purpose of this book, we shall adopt
the top-down perspective as referred to by Robert Ladrech, and we will
try to isolate, as far as possible, the effects stemming from EU politics
and (social) policy from other aspects included in some of the concepts
mentioned above.

Research on Europeanisation — even if understood in this comparatively
more narrow sense — targets a broad and complex phenomenon since all
parts of the domestic political system may be affected (i.e. policies, pol-
itics, and polities). We touch mainly on the first and second dimension,
focusing on the first when transposition and misfit are discussed, and
on the second when it comes to explaining why implementation failures
occur, how the processes of transposition work, and how far Europeani-
sation empowers specific national actors as opposed to others.

2.1 Conceptualising compliance and non-compliance

The multitude of actors involved at the various levels and stages of an
EU Directive’s life cycle offer numerous possibilities for shortcomings
in implementation and application. We distinguish three main forms of

11
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NON-COMPLIANCE

NON-TRANSPOSITION NON-ENFORCEMENT NON-APPLICATION

delayed incorrect no monitoring no sanctions

Figure 2.1 Forms of non-compliance

non-compliance: non-transposition, non-enforcement and non-appli-
cation (see Figure 2.1).

While we include all of these forms and subforms in our analysis of
(non-)compliance with EU law, the last type of non-compliance is com-
paratively harder to establish. For various practical reasons, we could not
carry out a direct on-the-spot evaluation or even a micro-level survey,
directly interrogating employers or employees in the millions of individ-
ual enterprises which apply labour law provisions that stem from the EU
level. Instead of that, and instead of taking a sample which would also
have created a number of theoretical and practical problems, we chose to
rely on national experts. By interviewing, primarily, experts from domes-
tic labour inspectorates, we were able to gain sufficient insight into the
application performance to judge if there are any specific problems related
to the application of a particular EU Directive in a member state, i.e.
problems which go beyond application failures that are (quantitatively
and qualitatively) common for comparable laws of national origin or sys-
tematic national problems which a priori would not allow for correct
application (see in more detail in section 2.5 below).!

By contrast, we could research non-transposition and non-enforcement
in a more direct manner by interviewing a number of experts who were
personally involved in these implementation processes. To prevent any
bias in our data, we systematically included experts from different kinds
of interests and from different sides of the negotiation table (labour versus
industry, members of opposing governmental departments or adminis-
trative institutions).

1 This is not to say, of course, that we consider such ‘normal’ application problems to be
irrelevant for overall compliance with EU Directives. Still, we think that such instances
of non-compliance have to be judged differently from cases where EU standards are
applied less thoroughly than is typical for comparable domestic legislation.
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NON-COMPLIANCE

Opposition (intentional) Inability (unintentional)

opposition against specific
contents or effects of a Directive

1 = protection of national institutions different interpretation —
= economic costs of adaptation
= ideological reasons

opposition against EU decision

mode L .
- administrative problems —
= against qualified majority voting

= against social partner agreements

opposition against national
decision or transposition mode

= parliaments, regions or social partners

— feel being disregarded political instability —

= inter- or intra-ministerial competence
conflicts

Figure 2.2 Motives for non-compliance

If we look at the origin of implementarion failures, it seems useful to
differentiate analytically between intentional and unintentional non-
compliance (see Figure 2.2). The former may be triggered by antagonism
towards a Directive’s contents or effects. It can also be related to the
applied decision mode at either the European or the national level.
The latter may result from a specific interpretation of a Directive’s text
(which, for example, suggests that no transposition is needed), or from
an administrative or political crisis in a member state that hampers
proper procedures.

If an EU Directive is only effectuated after the deadline set by the EU,
we call this delayed adaptation (as opposed to numely adapration, which
happens within the transposition deadline of the Directive, and to antic-
ipatory adaptation, which means that changes at the national level have
already happened before the Directive is adopted, but are directly related
to the events at the EU level). However, since the European Commission’s
enforcement policy nowadays can even induce financial sanctions to be
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imposed by the EC]J, it is also relevant to ask if implementation problems
persist at all beyond the short-term horizon. Are all Directives complied
with in the long run? We will answer this question for the six Directives in
our sample, based on our detailed knowledge of both adaptation require-
ments and adaptation outcomes in all the resulting ninety cases.

In addition to grouping the cases of compliance and non-compliance
into categories (for example, non-transposition, non-enforcement, non-
application; intentional versus unintentional non-compliance; various
forms of adaptation), we try to trace the origin of implementation prob-
lems. Which factors lead to better or worse compliance with EU law? Do
these factors hold across countries and Directives? Before outlining our
particular approach, we will present an overview of the state of the art in
studying compliance from the perspective of political science. This will
serve to outline where we transcend other approaches.

2.2 Earlier research on implementation: our
starting point

Previous research of relevance for our study falls into three different spe-
cial areas: implementation and Europeanisation studies, compliance and
enforcement research, and works on public—private interaction in the
implementation of EU policies.

2.2.1  Implementation and Europeanisation studies and the role of misfit

For a long time, European Community studies were dominated by a
perspective that focused almost exclusively on the supranational level.
The debate between neo-functionalists and intergovernmentalists in
essence revolved around the question of whether and to what extent
nation states were willing to transfer crucial decision-making competen-
cies to the European level. When scholarly attention turned away from
‘grand bargains’ and macro-level developments to an analysis of every-
day decision-making, the underlying analytical approach did not change
fundamentally. When looking at the interactions between supranational,
national, subnational and societal actors in European policy-making,
the focus still lay on the relative influence of these actors in bringing
about European policy solutions.

It was not until the mid 1980s that scholars began to address the ques-
tion of what happens to Community policies after the decision-making
processes at the European level have come to an end. The first wave of EC-
related implementation research portrayed the domestic implementation
of European law as a rather apolitical process whose success primarily
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depends on clearly worded provisions, effective administrative organisa-
tion and streamlined legislative procedures at the national level (Ciavarini
Azzi 1985; Siedentopf and Ziller 1988a, 1988b; Schwarze et al. 1990,
1991, 1993a, 1993b; see also Demmke 1994; Van den Bossche 1996;
Ciavarini Azzi 2000). By stressing the need for an efficiently organised
and hierarchically structured chain of command and control that ranges
from the political ‘top’ to the administrative ‘bottom’, these contributions
echoed some of the central arguments of the top-down school that had for
a long time dominated the research on implementation processes at the
national level (Pressman and Wildavsky 1973; Sabatier and Mazmanian
1979, 1981; Mazmanian and Sabatier 1983; Mayntz 1983).

At the same time, the first wave of EC-related implementation studies
also linked up with the ‘bottom-up’ approach in traditional implementa-
tion theory, which had developed as a reaction to the dominant top-down
school. Instead of hierarchical organisation, authors from this strand of
literature stressed the need for implementation actors and target groups
to be incorporated into the decision-making process in order to avoid
political decisions that are out of step with the reality ‘on the ground’
(Majone and Wildavsky 1978; Lipsky 1980; Hjern and Porter 1981;
Elmore 1982; for summary discussions of the ‘bottom-up’ school, see
also Ham and Hill 1984; Sabatier 1986; Peters 1993). In the same vein,
the pioneers in EC implementation research argued that involving all rel-
evant domestic actors (such as parliaments, important interest groups, or
subnational entities) in the preparation of the countries’ European nego-
tiating positions was an important prerequisite for smooth implementa-
tion (Ciavarini Azzi 1988: 196—8; Kooiman et al. 1988: 601-2; Pag and
Wessels 1988: 172-3; Weiler 1988: 349-50; Schwarze et al. 1993b: 82-3;
Van den Bossche 1996: 377-8; Rasmussen and Thune 1997: 111-13).

In the late 1990s, a second wave of studies began to analyse the effects
of Europeanisation on domestic systems of governance. This broader per-
spective has produced a wealth of contributions dealing with the impact
of membership in the European Union on such phenomena as national
parliaments, party systems, state-society relationships, territorial state
structures, or democratic structures of government (for example, Borzel
1999; Schmidt 1999; Falkner 2000b; Mair 2001; Maurer and Wessels
2001; Raunio and Hix 2001; Anderson 2002; Borzel 2002b; Feather-
stone and Radaelli 2003). In this context, scholars have also returned to
the narrower question of the domestic impact of European policies, as
witnessed by the national implementation of European policy measures.

Focusing mainly on environmental policy, many scholars have pointed
to the degree of fir or misfir between European rules and existing institu-
tional and regulatory traditions as one of the central factors determining
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implementation performance. While some have stressed the importance
of institutional fit or misfit, i.e. the degree of compatibility or incompat-
ibility between European policies and national administrative structures
and traditions, including established interaction patterns between state
actors and interest groups (Knill and Lenschow 2000a; Knill 2001; Knill
and Lenschow 2001), others have directed attention to policy fit or misfit,
i.e. the match or mismatch between EU measures and domestic policy
instruments, standards and problem-solving approaches (Borzel 2000,
2003a). A third group of authors has included both institutional and pol-
icy dimensions to provide a comprehensive understanding of the match
and mismatch between European demands and domestic structures or
legacies (Héritier et al. 1996; Duina 1997, 1999; Risse et al. 2001).
Notwithstanding these differences in detail, this strand of literature
shares the view that the degree of compatibility between a given Euro-
pean policy measure and the pre-existing national traditions in the mem-
ber states tells us a lot about the likeliness of implementation success
or failure of that measure. The approach ultimately rests on historical
and/or sociological institutionalist assumptions about the ‘stickiness’ of
deeply entrenched national policy traditions and administrative routines,
which poses great obstacles to reforms aiming to alter these arrangements
(see, e.g., March and Olsen 1989; DiMaggio and Powell 1991; Thelen
and Steinmo 1992; Immergut 1998; Thelen 1999; Pierson 2000). Seen
from this angle, European policies face deeply rooted institutional and
regulatory structures. If both fit together, that is if adaptational pressure
is low, implementation should be a smooth and unproblematic process
easily accomplished within the given time limits. If European policies do
not match existing traditions, however, implementation should be highly
contested, leading to considerable delays, and involving a high risk of total
failure (see in particular Duina 1997; Knill and Lenschow 1998; Duina
1999; Duina and Blithe 1999; Borzel 2000; Knill and Lenschow 2000a).
Building on this misfit-centred approach, but considerably expanding
the perspective, Thomas Risse, Maria Green Cowles and James Caporaso
(2001) have suggested a number of ‘mediating factors’ which may lead
to adaptation even in the face of high levels of incompatibility. These fac-
tors are: a decision-making structure with a small number of veto points?
or, alternatively, a consensus-oriented decision-making culture which
may be able to avoid stalemate even in systems with multiple veto actors;
the presence of supporting institutions; pressures exerted by supportive
interest groups; and processes of elite learning. The relevance of most of

2 The argument that the number of veto points in the different domestic political systems
has a decisive impact on member states’ implementation performance has been stressed
in particular by Markus Haverland (2000). For an analysis that highlights a broader
range of macro-institutional factors, see Giuliani (2003).
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these factors seems to be highly plausible, which is not only demon-
strated by the contributions assembled in the book (Cowles et al. 2001)
but also by other empirical studies that point to the importance of simi-
lar causal conditions (in particular, see the outstanding work by Héritier
et al. 2001). While these more recent contributions have considerably
improved our understanding of Europeanisation and implementation
processes, EU scholarship is still missing a study that uses an encom-
passing theoretical approach which also takes into account the findings
of the first wave of implementation studies, as well as the insights of the
two strands of literature on law enforcement and on public-private inter-
action patterns discussed in sections 2.2.2 and 2.2.3 below.

2.2.2  Compliance and enforcement

Some of the literature on implementation extends the policy cycle to
application at street level (e.g. Lipsky 1978) or to questions of output (see
Windhoff-Héritier 1980: 6), but only rarely is the issue of compliance and
enforcement systematically addressed in this literature stream. Research
on EU policy implementation in turn often (implicitly or explicitly) asks
questions concerning application failure and compliance problems in the
multi-level system.? This has been the case especially in the context of
the common market project, which has caused widespread concern about
the need to implement European legislation thoroughly in order to create
a ‘level playing field’ for economic actors across Europe.* However, this
approach has raised awareness of a phenomenon by describing it, rather
than actually specifying member state non-compliance. It can be said that
so far EU research lacks sufficiently clear conceptualisations of different
forms® and stages® of compliance as well as an operationalisation of how
compliance can be empirically assessed.”

3 For example, Krislov, Ehlermann, and Weiler (1986: 62-3); Weiler (1988: 341-4); Van
den Bossche (1996: 372-5); or Demmke (1998: 85).

4 See, e.g., an oft-cited passage in Colchester (1990: 132): ‘Uneven implementation of

EC rules could distort competition across the market quite as much as having no rules

at all....If some member states enforce EC law punctiliously, while others either fail to

get EC decisions onto their statute books or pay scant attention to them, there could be

a backlash from the virtuous states, leading to a bureaucratic tit-for-tat, and a “single

market” sliding back into an anarchy of covert protection rather as the Common Market

did in the 1970s.

Different forms include late compliance, legal incorrectness, administrative failure or

practical inapplicability of a rule.

Different stages can be non-notification of a transposition measure, inaccurate transpo-

sition or incorrect application of a rule.

A possible explanation is that the only data available (apart from case studies) is data on

EU infringement procedures, which has for a long time failed to differentiate explicitly

between the various types of non-compliance. However, this is an empirical problem

and should be distinguished from conceptual shortcomings.

%]

o
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Positive exceptions where implementation of EU policy is extended to
questions of application are limited to two areas: environmental policy
(e.g. Demmke 1994, 1998; Borzel 2000; Bailey 2002) and distributive
policies (e.g. Levy 2000, 2001). Correct implementation of EU environ-
mental policy often requires the incorporation of detailed administrative
practices and technical procedures into national law. Here, transposi-
tion and application, normally two separate stages in the policy cycle,
are closely linked and partly amalgamated into one. This is because the
latter requires detailed legal regulation. As a result, European standards
directly influence application and enforcement at the national level, and
hence implementation studies on EU environmental policy often auto-
matically make reference to application (for example, see Spanou 1998:
480; or concerning the inclusion of application provisions into the reg-
ulatory framework in general, see Holzinger et al. 2002). In the realm
of labour law, a direct influence of the EU standards on the regulatory
framework for application and enforcement is only evident (if at all) for
health and safety issues. Here, the requirement to set up tripartite health
and safety councils in companies and further specification of procedural
and technical details via the Committee for Health and Safety at Work (in
Luxembourg) directly shape application and enforcement at the national
level.

With regard to distributive EU policies, the fact that application and
enforcement are often under scrutiny can be explained by the interest in
knowing ‘where the money goes’. Spending has to be legitimised through
practical application successes and potential fraud is supervised by spe-
cialised supranational enforcement actors — something unknown in other
areas of EU policy-making. Since this logic does not apply to the reg-
ulatory standards studied here, the application and enforcement of EU
labour law remains under-researched.

A different view is taken by research that focuses on the enforcement
of EU policy in general terms across all policies. The broader heading of
‘enforcement of EU policy’ embraces four different perspectives: qualita-
tive® or quantitative® contributions on preliminary ruling procedures un-
der Article 234 and qualitative!® and quantitative!! work on infringement

8 See, for example, Tesoka (1999); Alter and Vargas (2000); Alter (2001); Kilpatrick
(2001); Sciarra (2001); Kilpatrick (2002).

9 See Golub (1996) and Stone Sweet and Brunell (1998).

10 EU infringement procedures are mentioned in many case studies on the implementation
of EU policies, e.g. by Héritier et al. (1996).

11 See for example Ehlermann (1987); Pridham (1994); Mendrinou (1996); Lampinen
and Uusikyld (1998); Tallberg (1999); Ciavarini Azzi (2000); Borzel (2001); Mbaye
(2001); Neyer and Ziirn (2001); Sverdrup (2002a, 2002b); Tallberg (2002); Borzel
(2003); Sverdrup (2003).
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procedures under Articles 226 and 228. Research on preliminary rul-
ing procedures gives an insight into potential application failures at the
national level, while work on infringement procedures is of interest for the
enforcement policy of the EU Commission. The latter group of studies
analyses data on EU infringement procedures initiated in cases where a
member state has failed to comply with EU law. This literature stream
focuses on a comparative description, analysis and explanation of vari-
ance in non-compliance between member states and policy sectors, as
well as on the evolution of the EU Commission enforcement policy over
time.

Even though some researchers focus on one or two policy sectors (sin-
gle market: Colchester and Buchan 1990; labour law: Jensen 2001), or
specific country samples (Belgium and Denmark: Bursens 2002; Scandi-
navia: Sverdrup 2002a, 2002b, 2003) most compare data for the whole
range of EU policies and member states.

An important result of earlier studies is the description of the evolu-
tion of the EU Commission’s enforcement policy and the sequencing of
different phases of enforcement policy: first a ‘diplomatic phase’ (until
1977), followed by a ‘more systematic phase’ (until 1983), leading to
an ever more rigorous enforcement policy (Ehlermann 1987; similarly
Audretsch 1986). Another important revelation is the inconsistency of
the Commission data used for analysis (Audretsch 1986; for a broad
uptake of the argument, see Borzel 2001). More recent studies attempt
to differentiate further between various forms and stages of infringement
procedures and pursue the analysis of intercountry variance.!?

We will provide a more detailed discussion of the strengths and weak-
nesses of this literature in Chapter 11. Suffice it to say here that all these
studies rank or classify countries according to the data of Commission
infringement procedures, whereby infringements are (implicitly or explic-
itly) considered equal to non-compliance. Thus what is actually ranked
is not the compliance of a country but the reaction to presumed non-
compliance. Commission statistics, however, only represent the bit of
non-compliance the Commission can see and wants to publicise. They
are not a reliable measure of the amount of (non-)compliance in the
EU’s multi-level system, as our data reveals (Falkner et al. 2004; Hartlapp
2005, see also Chapter 11). Such approaches in the literature do not reveal
how many cases of non-compliance are not addressed by an infringement
procedure (thus what the actual level of non-compliance is). Nor do they

12 Often this touches upon the question of whether or not the EU has a specific ‘Southern
problem’ (see La Spina and Sciortino 1993; Pridham and Cini 1994; and, somewhat
contradictory on the issue, Borzel 2000, 2003a).
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take into consideration that the Commission data may be biased (towards
countries, sectors, different forms and stages of non-compliance). We
will argue that there is a fundamental difference between analysing data
on official Commission infringement procedures and examining non-
compliance in the member states.

A central research desideratum, therefore, is to establish a link between
the Commission’s enforcement policy and the implementation processes
at the national level. To this end, we need to transcend the level of available
data on EU infringement proceedings. Instead, systematic research on
the actual level of (non-)compliance in the member states is called for. In
the absence of such research, it is impossible either to reject or validate
some of the common explanatory hypotheses. This includes, for example,
the assumptions that the Commission’s enforcement policy is driven by
political calculations, such as the desire not to fan Euro-scepticism or to
treat violations of member states which make large contributions to the
EU budget more tolerantly (see Borzel 2001: 812), and that differences in
the level of non-compliance can be explained by administrative capacities
(see Bergmann 2000: 424). Thus even increasingly detailed analyses of
the Commission’s infringement data cannot give an answer to some of
the most pressing questions of EU policy research. These still remain
‘black holes’ of knowledge (Weiler 1991).

In addition to these shortcomings of the enforcement literature, we
still lack a comparative assessment of the enforcement capacities of the
member states. Apart from detailed interviewing in ministries, and more
importantly of officials from national labour inspectorates, data collection
for this book was based on an informative, but rather old, report of the
EU Senior Labour Inspectors Committee (SLIC, see Kommission der
Europiischen Gemeinschaften 1995), and on booklets of national insti-
tutions. Where possible this information was updated and complemented
with biennial reports of the national inspections. These reports have to be
prepared by countries that have ratified Convention 81 of the ILO. In the
area of health and safety at the workplace, publications of the European
Agency for Health and Safety at Work were also of use (e.g. EASHW
1998).

Our study will offer data from a ground-level analysis giving an indi-
cation of the actual level of non-compliance in the EU member states.

2.2.3  Public—private interaction and Europeanisation

As explained above, existing research on (EU-related) implementa-
tion mainly focused on explanatory factors like misfit, veto points or
administrative shortcomings. The effects of interest group involvement
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in transposition processes did not really play a central role. An exception
is Lampinen and Uusikyld’s (1998) quantitative analysis of EU infringe-
ment data, which takes into account the degree of corporatism as one of
four independent variables. Additionally, interest groups are sometimes
conceived of in qualitative case studies as actor-centred factors supple-
menting the institution-based misfit hypotheses. Tanja Borzel (2003a:
36)!3 developed a ‘push and pull model’ in order to specify conditions
that facilitate compliance with EU law despite a high degree of adaptation
pressure. Reluctant member states, she argues, may be forced to com-
ply with EU law through sanctions by the EU Commission (‘push from
above”), and/or through mobilisation by societal actors such as interest
groups (‘pull from below’). A similar approach can be found in Knill and
Lenschow’s work (2001: 124, 126). They use the rather broad notion
of a ‘supportive actor coalition’ in order to extend their misfit-based
explanation. While these studies focus particularly on the positive effects
of societal actors on the implementation of EU Directives, others take
into consideration their potential blocking power as well (Héritier 2001a,
2001b). Here, the direction of interest group influence depends on the
expected advantages and disadvantages arising from the required adapta-
tions. From this perspective, interest groups appear as factors potentially
fostering, but also impeding or delaying, implementation in the context
of what could be called an ‘opposing actor coalition’.

Some studies recently began to tackle the issue of ‘Europeanisation and
public-private interaction’ from an opposite perspective, conceiving of
interest groups not as an independent but as the dependent variable, that
is as the target of Europeanisation. Parallel to EU research in general, the
focus of analysis on European public—private relations has moved on from
a bottom-up to a top-down perspective. While initially the development of
interest representation structures at EU level and the interaction of inter-
est group networks with the European Commission were studied,'# sev-
eral recent works have taken into consideration the top-down effects of the
European level developments on national public—private relations and/or
the intra-organisational structures of interest groups (see Schmidt 1996¢
for France; Lehmkuhl 1999, 2000 for the transport sector in Germany
and the Netherlands; Wilts 2001 for the Netherlands; Cowles 2001 for
the effects of the Transatlantic Business Dialogue on business interests
in Germany, France and the UK; and on a general level Falkner 2000c).

13 See also Borzel (2000).

14 As it is not possible at this point to provide a complete overview of the various works in
this field, see, for example, Greenwood, Grote and Ronit (1992); Eichener and Voelzkow
(1994); Eising and Kohler-Koch (1994); Kohler-Koch (1996) and Falkner, Hartlapp,
Leiber and Treib (2005) for further references.
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Francesco Duina’s work (1999: 44-5) indicates that both perspectives
— interest groups as independent and dependent variable — may be
closely related when it comes to the implementation of EU Directives.
As explained above, Duina conceptualises the organisation of the interest
group system as one dimension of his misfit concept. According to this,
misfit may come about if, for example, the implementation of a Directive
requires state intervention where there was autonomous regulation by
the societal groups before. Thus interest groups may, on the one hand,
have an influence on implementation outcomes; on the other hand, their
internal structures, mutual relations or relationship to public actors may
be influenced themselves by the transposition of Directives.

This book will link up with these works and systematically study these
two perspectives in the social policy field, where the interest organisations
of labour and industry play a particularly important role. On the broad
empirical basis of ninety qualitative case studies, we will be able to observe
systematically whether (among other important variables, see below) dif-
ferent types of public—private interaction patterns will make a differ-
ence to transposition outcomes. At the same time (in a separate section,
see Chapter 12) we will analyse how state—society relations in the fifteen
member states are affected by the EU’s social policy Directives.

2.3 Guiding hypotheses: a pluri-theoretical approach

Against the background of the scholarly literature outlined above, it
seemed most promising initially to adopt a pluri-theoretical approach.
Additionally, our problem-oriented starting point made the broad
explanatory capacity of an (albeit complex) approach more important
than parsimony. Therefore, we collected the factors named as signifi-
cant in earlier studies and formulated an elaborate catalogue of factors
potentially influencing compliance.

Given that our aim was to detect all potential sources of compliance
problems, combining the insights of earlier work was much more fruitful
than discarding important contributions and only focusing on one of
several promising lines of enquiry. For instance, there is no evidence for
the arguments put forward by the top-down school of implementation
theory being any less important than those stressed by the bottom-up
reaction to the former’s over-simplification. So, we included both aspects
concerning the chain of command-and-control in the member states,
along with elements concerning the participation of potentially important
domestic actors in the EU decision-making process, in our search for the
reasons for non-compliance.

Among the factors facilitating national compliance according to the
authors in the more recent implementation literatures on EU law, there
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is again no need to highlight any single one. The kind and/or degree of
non-compatibility between European and national standards may matter,
but the specifics of national decision-making in implementation processes
could be as important (or, at least, another important aspect). Our list of
potential factors, therefore, includes the degree and type of misfit as well
as (not as an alternative to) the statist or corporatist style of a national
implementation process and the number of veto points. In addition to
factors stemming from the national level, EU-related reasons can also
play a role, such as characteristics of the legal text in question or the style
of the legislative process at the supranational level.

Our pluri-theoretical approach combines inductive and deductive reason-
ing.’> In principle, we started from a deductive perspective (inference
from general to particular), since we derived our first draft set of hypo-
theses from extant political science theory and our work aimed at
(dis-)proving them. On the way, however, we came across empirical cases
that suggested additional useful hypotheses. Therefore, we added ele-
ments to our approach inductively (see, in particular, our typology in
Chapter 15). The great advantage of having chosen a medium-N set-up
(and of working with a reasonably long time horizon) is that we can actu-
ally verify or falsify innovative hypotheses not just in later studies (which
is typical for small-N research that often ends with a new hypothesis being
‘aired’!%) but with the rest of the rather many cases at hand. In actual fact,
our work started on the theoretical level, proceeded to the empirical level,
returned to theorising and adding abstract assumptions to our original
catalogue of hypotheses, only to go back to field work, and so forth —
just like the ‘grounded theory’ school suggests (Glaser and Strauss 1967;
Strauss and Corbin 1990, 1997).

Our inclusive project design has led us to four categories of variables for
the transposition success of an EU Directive in a particular member state.
To obtain a heuristic tool, we sorted our factors along the two potential
‘roads’ to transposition failure!” of an EU Directive (see Figure 2.3), that
is inertia (i.e. the transposition process does not get going or it stops due
to reasons other than opposition) and stalemate (i.e. the process fails due
to opposition).

15 Such efforts to analyse empirical phenomena in generalising form using various theoret-
ical lenses have been called ‘triangulation’ or ‘abduction’ (see Schneider 2003: 311).

16 More often than not, the new hypothesis is formulated in an over-generalised way, so
that a circle results of over-generalised hypothesis by author 1, test by author 2 leading
to criticism and a new hypothesis that is again over-generalised, to be later criticised
by author 3, and so on and so forth (see Fritz Scharpf’s contribution to Schmidt et al.
1999).

The other forms of non-compliance (i.e. non-enforcement and non-application) are
discussed separately in later parts of the book.
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(1) Paralysed public im-
plementation structure
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(2) Lack of societal activism

| Non-transposition |
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(4) Availability of blocking
power

Figure 2.3 Possible ‘roads’ to transposition failure

Among the country-related factors for mal-transposition!® (the first
major subgroup of factors), potential reasons for non-compliance as dis-
cussed in the literature may fall into categories (1) to (4) (referred to in
Figure 2.3).

ey

)

A paralysed public implementation structure can be due to a generally
inefficient administration; to a particular misunderstanding or misin-
terpretation regarding the Directive (i.e. wrong interpretation in good
faith); to administrative overload right at the time when a Directive
has to be transposed; or to an extraordinary political situation such
as the dissolution of parliament, elections or a government crisis. A
potentially countervailing factor could be the existence of effective
administrative ‘watchdog’ units that would monitor the individual
ministries’ performance in fulfilling their EU-induced duties.

A lack of societal activism on the part of private actors who might
successfully press for the transposition to be carried out may per-
haps arise from the absence of policy entrepreneurs (see below at
(3) for factors influencing this) or from the entrepreneurs not being
granted access to the relevant policy network (e.g. in a political sys-
tem that is extremely statist). At the same time, a chance to enforce
the Directive’s standards via the courts is a strong form of ‘access’

18 This includes non-transposition, incorrect transposition and delayed transposition.



Theorising the domestic impact of EU law 25

to the implementation process since it opens up a path where private
actors can even circumvent the state.!®

(3) Active opposition, in turn, may stem from the administration, from the
political system, from pressure groups or from the wider public. The
decisive factors for political, administrative or societal opposition to
EU Directives have made up the main part of theorising in recent
implementation studies. We have specified the following questions as
being relevant for our case studies: was the government outvoted in
the Council of Ministers? How big is the qualitative and quantitative
policy misfit? Must important national institutions and administra-
tive procedures be adapted? How significant are the costs of adapta-
tion for the state and for the economy? Were there any package deals
during the implementation process counteracting its impact? Were
the relevant societal actors in the implementation phase included in
the national decision-making prior to the Directive? Are important
actors opposed to the national procedure of transposition because
they are sidelined, for example? Additionally, were the parties in
charge of implementation already in office by the time of the Direc-
tive’s adoption? And which is the government’s dominant ideology
(pro-interventionist or market-oriented in social affairs)?

(4) Finally, we look at whether the opposing actors have blocking power,
either because they hold formal veto positions or because they are
‘powerful players’ (Strom 2003) who can exert enough influence on
the government to ensure that their concerns are taken into account.
In certain member states, the unions and/or employers’ associations
may be among these powerful players. Relevant aspects in this cate-
gory are, first, the way in which the social partners are involved in the
transposition process (ranging from non-involvement to autonomous
social partner implementation); second, if transposition is carried out
(at least partly) by regional units; and third, how many veto positions
are institutionalised in the national political system.

19 Note, however, that Directives only have a vertical direct effect, i.e. they only affect the
relationship berween an individual and the state (or local authorities or public industries),
not the relationship between private individuals. This implies that the state can be forced
to apply non-transposed labour law Directives vis-a-vis state employees, but private
employers cannot be forced to apply EU labour law Directives directly (i.e. there is 7o
horizontal direct effect in the case of Directives, as opposed to EU primary law). To ensure
a direct effect (after the transposition deadline has passed), Directives must not only
grant individual rights, but also be clear, precise and unconditional (see, for example,
case 41/74, Van Duyn v. Home Office [1974] ECR 1337). The Francovich case opened the
possibility that individuals can sue the government for any losses as a result of a failure
to implement a Directive (cases C-6/90 and C-9/90, Francovich and Bonifaci v. Italian
Republic [1991] ECR 1-5357). In this case, the Italian government had failed fully to
protect workers whose firm had gone insolvent.



26 Complying with Europe. EU Harmonisation and Soft Law in the Member States

Since we study a whole set of different Directives, we have to go beyond a
pure country-specific approach. After all, non-compliance could as well
depend on EU-related reasons that differ from one law to another (the
second major subgroup of factors). So, were the Directive’s standards
agreed by the social partners or by the governments in Council? How
clear are the standards and how complex is the whole Directive? How
many standards have to be transposed?

The empirical results presented in this book will demonstrate the use-
fulness of this pluri-theoretical approach. Simple arguments, which high-
light the importance of one causal condition or a few individual causal
conditions (such as the degree of misfit created by a Directive or the num-
ber of institutional veto players in domestic political systems), are unable
to explain the implementation outcomes we observe. Instead, we find that
a combination of different factors is needed to explain the diverse implemen-
tation performance in the fifteen member states (see especially Chapter
14). In contrast to the existing literature, our analysis furthermore reveals
that the combinations of factors and the logic of their interplay vary fun-
damentally in different country clusters. We identify three different worlds
of compliance, each with its own typical pattern of how the implementation
of a piece of EU legislation is tackled procedurally (see Chapter 15).

In methodological terms, we try to bridge the gap between qualitative
and quantitative research. According to conventional wisdom, ‘qualita-
tive’ political science research is typically case-oriented and ‘quantitative’
research is variable-oriented — although recently some have suggested that
qualitative research should become more variable-oriented (King et al.
1994), and quantitative research more case-oriented (Ragin 2000). We
feel that both suggestions put forward very good reasons but, until now,
have not been considered seriously enough when it comes to designing
social science enquiries.

We tried to quantify as much as possible while still basically adopting a
qualitative approach, that is we started out with our cases. This route had
to be chosen since no adequate data was available to answer our research
questions. We had to collect our data ‘in the field’ and to invest both
an intensive and extensive effort in generating the data set on the imple-
mentation processes of six Directives in fifteen member states. Based on
our expert interviews on each individual implementation process, in con-
junction with both primary and secondary written sources, we knew our
cases well enough to attribute viable values to our scales.

Operationalisation was, of course, a major challenge. Most impor-
tantly, we needed to specify the concept of ‘misfit’ and the costs created
by specific Directives in such a way as to allow cross-country and cross-
Directive comparisons.
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2.4 What does a Directive mean for a member state?
Operationalising misfit and costs

Misfit between EU demands and the given situation in a member state
has been highlighted as the crucial explanatory factor for implementation
performance in much of the recent literature on Europeanisation. The
argument is based on the assumption that one can expect a smooth imple-
mentation process if a Directive requires only small changes to the domes-
tic arrangements. Implementation problems, by contrast, are expected if
considerable misfit must be rectified by a member state.

This strong emphasis on the category of ‘misfit’, even at the level of the-
ory, adds to the great importance that needs to be attributed to this factor
from a policy analysis perspective also: we can only estimate the practical
effect of any EU policy if we know where the member states began their
process of adaptation. In other words, establishing in a detailed manner
both the status quo ante in the member states and the demands embed-
ded in any European Directive is crucial. This is far from easy, at least in
research practice, for a lot of EU regulation touches on intricate details
of national legislation that no one but a national expert can know. The
great effort needed explains why qualitative implementation studies have
traditionally only analysed a few cases. Although the recent literature
already goes far beyond what had been offered by earlier work, we found
that for our study of six Directives in fifteen EU member states (i.e.
ninety implementation cases in total) we needed a much more differen-
tiated approach. While it is easy to state that there is some sort of misfit
between a given EU policy and the domestic situation in a specific mem-
ber state, it is much more difficult to conceptualise this misfit in such
terms as to allow a direct comparison to be made between countries, and
even between different policies.

Two steps are indispensable: categorising forms of potential misfit
(which we will do here first) and operationalising the degree of misfit
(see below). With regard to the forms, misfit can either be substantive, i.e.
relate to content and so be policy-related (‘policy misfit’), or apply to mat-
ters of procedure (i.e. affect domestic politics and/or the polity). Policy
misfir’® means that the contents of an EU Directive are not reflected in
the relevant national law. This can relate to a gradual difference (e.g. two
months of parental leave instead of three as a minimum) or to a matter of
principle (e.g. there is no individual right to parental leave but the enti-
tlement is restricted to mothers only). Hence Europeanisation can be of
a quantitative kind (strengthening or weakening an existing policy) or a

20 Several authors apply this term; see, e.g., Borzel (2000).
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qualitative kind (the creation of completely new national institutions or
structures or the replacement of existing ones).

Certainly, the policy misfit of a particular Directive may in some cases
appear more important on paper than in practice. We try to capture the
former aspect by the term legal misfit, and calculate a kind of discount in
case the practical significance is comparatively lower. For example, a new
right may not have been enshrined in domestic law, but it may have related
to a large part of the workforce through collective agreements. Further-
more, it is important to include in the concept of legal misfit an evaluation
of the scope of application. In other words, we look at the coverage of any
newly attributed right. Such a right may, in some cases, seem very impor-
tant at first glance, but may then be seriously limited by a narrow scope
of application (e.g. when all atypical workers or important sectors of the
economy are excluded). In short, our concept of substantive misfit takes
due account of both the legal misfit and its practical significance.

No less difficult is attributing a size category to the misfit actually found
in a specific case. We talk about a &igh degree of legal misfit if there are
completely new legal rules, far-reaching gradual changes and/or impor-
tant?! qualitative innovations. Each of them will lead to a high degree of
policy misfit in our system under the condition that all or a significant
number of workers are affected and that there is no essential limitation on
the level of practical significance. Otherwise, only a medium (or even low)
degree of policy misfit will result in our classification.?? Table 2.1 indi-
cates how a similar logic is applied to medium and low degrees of legal
misfit. Note that the basis of evaluation in terms of high/medium/low
is the significance of the required changes in the context of the national
labour law standards, while the comparison with other member states and
other cases will take place on the basis of the degree of misfit established
for each of the countries.??

21 Qur material includes no case where we assigned a large degree of legal misfit because
of qualitative innovations alone. However, the individual right to parental leave was
a qualitative change of medium-sized significance in Austria and Italy, where women
earlier had systematically enjoyed precedence over men. And we attributed a low degree
of adaptational pressure in Germany, where only the partners of housewives and students
had been excluded from the right to take parental leave (see Ch. 8).

Usually, limited practical relevance of legal misfit will only cause the degree of policy
misfit to be diminished by one level (from high to medium or from medium to low).
In one of our cases (Working Time in Denmark), however, the completely new legal
provisions that had to be introduced as a result of the EU Directive were already available
in practice to such an extent that we scaled down the adaptation requirements in the
policy dimension by two degrees, from a high degree of legal misfit to a low degree of
policy misfit (see Ch. 6).

The following chapters explain in detail the empirical phenomena behind our classifi-
cation of different degrees of misfit for all of our cases so that our categorisation can be

2

N

2

¢



Theorising the domestic impact of EU law 29

Table 2.1 Establishing the policy misfit of a Directive

Degree of Limited practical Degree of policy
legal misfit significance misfit (total)
high no high

high yes medium
medium no medium
medium yes low

low no low

low yes low

none - none

Having thus established the overall amount of policy misfit of a par-
ticular Directive is not the end of our efforts to determine the degree
of misfit in a given case of adaptation requirements. Beyond substantive
rules, EU-level rules may also mismatch aspects of politics and/or polity.>*
In the area of environmental policy, manifold administrative routines at
the domestic level are affected by European Directives. Sometimes even
new bodies have to be set up to comply with procedural regulations stem-
ming from the EU level.?? In social policy, this is much less common, and
in the particular area of labour law studied here, this has not been the case
at all.?% Nonetheless, public—private interaction patterns are sometimes
affected by European integration. A shining example is that employee
consultation patterns may be laid down in EU Directives. Our sample
does not include any of these laws, but still we found misfit in the public—
private field (i.e. in the politics/polity dimension). This is because even
Directives that are concerned with substantive EU labour law have to
be implemented in such a way as to conform to procedural European
requirements. This refers notably to the fact that all workers included

controlled in an inter-subjective manner. Note that our misfit analysis refers to the time
of adoption of the Directive. Subsequent changes, especially in the form of fundamental
reinterpretations of a Directive by the EC]J, are not included in our analysis. In our view,
the implementation of such far-reaching case law as the EC]’s SIMAP ruling (see Ch. 6),
has to be analysed separately. However, such a separate analysis would have gone beyond
the scope of the present book.

This is often called ‘institutional misfit’ in the literature (see, for example Borzel and
Risse 2000) but, since there are so many definitions of the term ‘institution’ (and many
of them are very broad), we prefer a more specific label.

There are many studies on the EU’s environmental policy and its implementation
(Jachtenfuchs and Striibel 1992; Knill and Lenschow 1998; Lenschow 1999; Borzel
2000; Jordan 2000; Knill and Lenschow 2000b; Heinelt et al. 2001; Knill 2001; Knill
and Lenschow 2001; Holzinger et al. 2002; Lenschow 2002; Borzel 2003a).

This refers to our six sample Directives only. New bodies had to be set up to comply
with the 1989 Health and Safety Framework Directive, however.
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in the field of application fixed in the Directive must be covered by the
national transposition law. This demand, however, has proved impossi-
ble to meet on the basis of the established mode of autonomous social
partner regulation in some areas of labour law in Denmark and Sweden.
Consequently, European integration has forced some member states to
adapt their institutionalised national ways of policy-making in the field
of labour law, where the implementation of EU Directives is concerned
(for details, see Chapter 12 and Leiber 2005).

We define it as a high degree of misfit in the politics/polity dimension if
a crucial domestic institution or procedure is challenged (e.g. the ‘Dan-
ish model’ of social partner autonomy). A medium degree of this kind of
misfit involves a less important, but still very significant, domestic insti-
tution or procedure (e.g. the freedom to derogate from working time
regulation by collective agreement, as occurred in Sweden). The misfit
in the politics/polity dimension is as important a part in our calculation
of overall misfit as is the policy misfit (see Table 2.2 on our aggregation
rules, below).

Finally, another crucial element of any estimation of misfit caused by
EU regulation must be costs, i.e. the economic consequences (as opposed
to, say, the citizenship dimension) of a required reform for the addressees
on all levels. Costs should not be confused with any of the forms of misfit
outlined above. A high degree of policy misfit can still only amount to
small sums of money (e.g. if a new right is attributed to a group of people
where hardly any take-up will occur) and, sometimes, small legal changes
can add up to significant costs (e.g. in the field of working time standards).

Establishing the exact costs of adapting to an EU Directive for any
specific country is virtually impossible. First, many types of actors are
involved. Costs may fall on different units of the state, on semi-public and
on private actors or companies.?” If there is publicised data on the costs
of adaptation at all, the data typically stems from interested actors. Note
that even governments are interested actors in a wider sense, since adap-
tation costs can be used in the debate over the pros and cons of European
integration, both in general and with regard to social policy in particular.
The most detailed data on expected adaptation costs stems from the UK
Department of Trade and Industry (Treib 2004). The real costs of adap-
tation in practice will never be known. It is even doubtful if they matter
at all, at least when it comes to studying implementation performance. In

27 Since the governments must be expected to protect themselves, the social insurance
companies and the enterprises from additional costs wherever feasible (or to defend
such costs for any actor if it suits their political purposes), we decided not to focus on
the distribution on different actors.
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this context, the costs of adaptation that can be realistically expected by
the relevant national and international actors seem much more impor-
tant. They, too, are difficult to establish. We consider a crucial step to be
the defining of cost categories and the evaluation of their potential. With
our field of labour law to hand, this indeed greatly facilitates the compar-
ative assessment. Qur first step was to establish the cost categories that
a given Directive can potentially trigger in any member state. Secondly,
we established empirically in interviews how many groups of workers and
sectors are actually concerned in the fifteen member states. On the basis
of our interviewees’ cost estimates, which we compared with the costs
mentioned for other countries and other Directives, we could categorise
without too many problems the costs of adaptation triggered in a given
member state, on a scale of low, medium, and high.

In the field of labour law, the costs created by any EU Directive are
usually costs for private and public employers and sometimes for the
social security system, too. The costs arising from the various labour law
Directives studied in this book fall into six categories:

(1) social securiry costs (e.g. for improved income substitution);

(2) increased wages per hour as a result of higher protection standards
(e.g. as a direct consequence in the case of working time reduction or
as an indirect one in the case of restricting the use of comparatively
cheaper child labour);

(3) costs depending on the number of individual cases to which a certain
provision actually applies (e.g. exemptions from the duty for medical
checks, which may vary a lot from enterprise to enterprise);

(4) costs for improved health and safery protection and for related assess-
ments;

(5) once-only conversion costs for employers (e.g. for changing shift
schedules);

(6) costs created by additional administrative burdens created by the EU
Directive.

We categorise the first two types as creating high costs, at least poten-
tially (obviously depending on the situation in a specific country); the
third and fourth types will at best generate medium-sized costs, the fifth
and sixth at most low costs. Note that, in empirical cases, the costs of even
a potentially high-cost Directive may be small, and often the elimination
of misfit will only require an administrative burden with rather insignifi-
cant costs. Beyond the short-term cost potentials, we also investigate the
possible long-term consequences of our Directives in the member states
and, at times, consider how a longer horizon may increase the potential
costs.
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Table 2.2 The aggregation system applied to establish
the toral misfit

Degree of Degree of politics/ Degree of
policy misfit polity misfit Costs total misfit
high high high high

high medium medium high

high low low high
medium high high high
medium medium medium medium
medium low low medium
low high low high

low medium medium medium
low low low low

The aggregation of all dimensions of misfit outlined above is, clearly, any-
thing but trivial. We decided to rate high degrees of misfit in any one
dimension (policy misfit, misfit in the politics/polity dimension, and eco-
nomic costs) as a high degree of total misfit created by a particular Direc-
tive in a particular country. This follows the logic that no dimension of
misfit can eradicate or soften adaptational pressure in another dimen-
sion. A high degree of misfit in terms of domestic state—society relations
(or, alternatively, in terms of a specific new right granted to workers)
cannot be outweighed by the fact that the costs, for instance, may be
small. In turn, significant costs seem an important factor regardless of
the abstract importance of the changes in terms of substance or politics.
Consequently, our values for total misfit consist of the highest parameter
values found in the three subcategories (see Table 2.2).28

Only on the basis of this elaborate system of operationalising misfit
and costs can we, in the chapters that follow, analyse our ninety cases
of implementation in a comparative manner, across both Directives and
countries.

28 We decided not to sum up the values for the different dimensions where, say, a large
degree of policy misfit and a large degree of misfit in the politics or polity dimension would
result in something like a ‘super-high’ degree of overall misfit. This is because we wanted
to keep our classification scheme rather simple. Adding further intermediate categories
would have been ill suited to the qualitative nature of the classification and the underlying
empirical material. In order to avoid any potential loss of information caused by the
aggregation of the different dimensions, Ch. 14 also addresses the question of whether
specific types or dimensions of misfits have a systematic impact on implementation
performance.
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2.5 The difficult issues of national application
and enforcement

Labour legislation without inspection is an exercise in ethics. (Francis Blanchard,
General Director of the ILO 1974-1989)

After systematically studying the success or failure of correct and timely
transposition, a further aspect of compliance with EU law needs to be
taken into account: are the EU’s standards properly applied ?*° To establish if
EU law is actually applied in practice is probably the most challenging task
in research on European integration. The many layers of compliance to be
studied (transposition, monitoring, enforcement, and application) do not
allow for a parsimonious research design. In fact, detailed ground-level
surveys (in addition to the prior in-depth research on the political and
legal aspects of transposition and inspection potential) would be needed
to come up with fully reliable data. Such detailed micro-level analyses in
fifteen member states, however, proved impossible to conduct within this
project.

We opted for a comparatively slim but feasible mid-way design, by
including questions in our in-depth interview series for each member
state about whether particular application problems were known. Thus
national experts provided us with information about major application
problems in their countries. However, we cannot assume that the result
is a complete picture of practical compliance. Nor can we be sure that the
information is always fully correct. Biases might be due to the intervie-
wees’ attention, ideology, knowledge and analytical strictness in differ-
entiating between EU-based rules and typical national problems. If the
expert is more attentive to an issue he or she will note relatively more appli-
cation problems (e.g. in the case of a completely new regulatory philoso-
phy). Depending on his or her ideology he or she might weight application
problems arbitrarily.?° Moreover, some interviewees were comparatively
better informed on application and enforcement issues because of their per-
sonal or professional background. Finally, it was often difficult to make
the experts differentiate between problems connected to the Directive itself
and application problems of any law (be it national or European) in the
same issue area. For all these reasons, the data that we will present on
application issues should be used with proper caution despite all our care
in collecting and digesting this.

29 By application we refer to the adherence to the rules by the addressees. In the case of
the Directives studied here, the addressees are, typically, the enterprises or the state as
an employer in public services.

30 Thus even unions may be less critical if non-application of social standards occurs outside
their core clientele’s realm (e.g. atypical workers, etc.).
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At the same time, it should be stressed that by tackling enforcement
and application in our study we go far beyond the existing mainstream
literature on the implementation of EU Directives. This makes our efforts
seem worthwhile, notwithstanding the need for further research in this
important area. On the basis of at least some systematically generated
information on concrete application problems, on the one hand, and sys-
tematic information about the enforcement policy of a member state,
on the other, we can progress towards a more balanced and empiri-
cally grounded answer than has hitherto been possible to the question
of whether the EU standards are properly applied.

In order to balance the information on application problems from
the expert interviews, we combined it with more systematic informa-
tion on enforcement policies in the member states. This analysis is also partly
based on interviews with national experts, while other sources such as the
annual activity reports of enforcement agencies and a publication by the
European Commission on structures and competences of national labour
inspections (Kommission der Europdischen Gemeinschaften 1995) help
to complete the picture. Our basic assumption is that an effective enforce-
ment policy is one of several determinants of good compliance. More
specifically, effective enforcement is one necessary condition for good
compliance (but surely not a sufficient one). There is a close relationship
between enforcement and application: the less voluntary proper applica-
tion of EU standards is, the more enforcement will be needed to make
the addressees comply and vice versa.

Every country has specific economic conditions (e.g. size of agricul-
tural sector or number of small and medium enterprises) and geograph-
ical conditions (e.g. density of population, number of islands) that shape
the task of putting EU law into practice. National enforcement structures
have to correspond to these specific national realities. Moreover, regula-
tory styles, problem-solving approaches and legal cultures vary all over
Europe. Thus enforcement in countries that do not have a good compli-
ance culture (see Chapter 15) needs to satisfy different standards from
those in countries where the law is generally upheld. Against this back-
ground, it should be emphasised that the EU is not a uniform area with
regard to compliance with and enforcement of the law. ‘Obedience differs.
Not all Europeans are equally law-abiding citizens’ (Waarden 1999: 96).
The spectrum of law-abidingness can be illustrated by the following two
quotations. While for Denmark, Biering (2000: 959) writes ‘[w]hen an
act is issued it is obeyed, even if one has opposed its adoption and dis-
agrees with its content’, Putnam et al. (1993: 115) state in relation to
Italy that here ‘laws are made to be broken’.
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Assessing the efficiency of institutions and actors involved in the
enforcement policy (from here on referred to as the ‘enforcement sys-
tem’) is therefore a cumbersome task. Absolute standards and measures
can only serve as indicators since the character and the manner of enforce-
ment have to address the problems and needs of a specific country. How-
ever, we argue that there are some minimum requirements that have to be
fulfilled in every member state in order to guarantee that proper enforce-
ment is at least possible. (Whether it actually takes place is another
question.)?! On an abstract level, we define these criteria as follows: (a)
co-ordination and steering capacity, (b) pressure capacity, and (c) avail-
ability of information. If there are significant shortcomings for one or
more of these criteria, effective enforcement is affected and application
problems are more likely to occur.

2.5.1 Co-ordinarion and steering capacity

Enforcement systems differ in the number of institutions involved as well
as with regard to their organisational form. State organisations (labour
inspectorates), private—public organisations (e.g. equal treatment agen-
cies), and non-state organisations (mostly social partner associations)
often coexist in a non-hierarchical manner. In some countries, not only
individual labour law standards but also health and safety standards are
supervised by one state authority; in others they are administered by dif-
ferent state-run authorities. In addition, there are countries where health
and safety aspects are enforced by a state body, while individual labour
law is subject to enforcement by the social partners. We expect that there
are national differences in the co-ordination of these structures, too.
Besides the number of institutions, the steering capacity of the enforce-
ment systems differs. This can be explained to some extent by the uneven
degree of devolution on the part of the competences for labour law
enforcement. Only two of our fifteen member states have federal enforce-
ment systems; in all other countries the central labour inspectorate has
decentralised units. At these levels, resources and instructions from the
central unit can be adapted to fit the previously mentioned economic
and geographical intra-country diversity. Thus a certain degree of dis-
cretion is even necessary to avoid inflexibility. Hence we are not look-
ing at the overall degree of independence of decentralised units. We are

31 According to Article 10 of the EC Treaty every member state is responsible for actively
taking ‘all appropriate measures, whether general or particular, to assure fulfilment of
the obligations’ and to disapply ‘any measure which could jeopardise the attainment of
the objectives’.
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interested rather in the extent to which the enforcement system as a whole
is governable.

For successful enforcement of EU Directives, the responsibilities
assigned to the different actors and institutions in the enforcement sys-
tems should be clear in order to prevent mutual obstruction. A coherent
enforcement policy approach should be guaranteed by internal supervi-
sion and evaluation. Both co-ordination and steering ability are of cru-
cial importance to assure effective and adequate reaction to known or
assumed compliance problems.

2.5.2  Pressure capacity

This is the second minimum requirement for sufficient enforcement.
Here, the probability by which breaking the rules will be punished and
the severity of punishment are of importance. In combination, both have
to outweigh the potential advantage the addressee would gain by non-
application of a given rule. The probability of non-compliers being pun-
ished is shaped by the density and type of inspections, both of which
determine the probability by which non-compliance is actually discov-
ered. The resources allocated to the enforcement system give a rough
indication of the density of controls. If the number of inspectors, calcu-
lated as a ratio for 100,000 dependent workers, is below the EU aver-
age (12.56), difficulties in enforcement seem a realistic danger from this
perspective.

However, the number of inspectors is only part of the story. First,
other actors in the enforcement system might function as equivalents,
e.g. insurance companies that link company contributions to the acci-
dent rate or occupational physicians who assure the correct application
of health and safety standards. Second, member states vary with regard to
the proportion of proactive and reactive inspections carried out. Reactive
inspections are a result of individual requests or complaints. Proactive
inspections leave more room for systematic coverage and/or a (politically
motivated) focus on specific questions or sectors, leading to an enforce-
ment policy with more preventive character and long-term planning. The
relationship of proactive and reactive controls is in most cases strongly
influenced by whether an inspection authority has to follow all com-
plaints or accidents at work or whether it is partially or totally free to
decide whether it wants to inquire into a case. Third, the amount of time
dedicated to field work, hence to inspections in the enterprises, differs
considerably between member states.

In the sparse literature that exists, some importance is attributed to a
fourth aspect, i.e. whether an inspection is of a general or a specialised
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type. Are inspectors responsible for all types of labour law (often includ-
ing social security issues), or do they specialise in issues such as health
and safety at work? It is normally assumed that generalists have a harder
time meeting the requirements of the ever more complex regulatory rules,
thus bearing out the adage ‘jack of all trades, master of none’ (Richthofen
2002: 42). Even though we do not think that the existence of such differ-
ences per se determines the available pressure capacity of an enforcement
system, we expect specialised systems to have more difficulty ensuring
that all of the standards studied here are actually enforced. In cases where
public enforcement is limited to technical and medical issues, enforce-
ment of both general and individual labour law should be assured by
functional equivalents such as non-state actors (e.g. social partners).
Conversely, problems are likely to occur when inspectors trained as gen-
eralists have to perform de facto as specialists in health and safety issues
and feel ill equipped to do so. Put more generally, inspectors must be ade-
quately trained in order to be able to fulfil their tasks properly. Moreover,
some of the EU standards studied in this book require the support of spe-
cialists, such as when it comes to workplace assessment or to the control
of maximal concentrations of certain substances listed in the Directives’
annexes. Analytically, these experts have to be treated differently since
they are application facilitators rather than enforcement actors. Without
these supportive specialists, however, some of the standards could not be
applied properly (even if the addressee were willing to allow it) because
prior expertise is needed to make the standard fit to the specific workplace
or employee.

The second crucial factor for successful pressure capacity, next to
resources, is sanctions. Here the inspector must be able to make the
addressees comply — even against their will — by exerting sufficient pres-
sure. In an effective enforcement system, it is necessary that appro-
priate financial sanctions are available to an inspector who discovers
non-compliance. In most enforcement systems administrative sanctions
exist. Their scale corresponds to the severity of the offence, the number
of breaches, potential repetition and, often, the size of the enterprise also.
They can either be dealt with by the inspector or, at his or her request, by a
senior official in order to guarantee comparability and objectivity. Appro-
priate punishment will be more difficult in those cases where no admin-
istrative sanctions exist and financial sanctions can only be imposed by
the courts. Problems arise when the court system is overloaded and deci-
sions are delayed for years. Often these difficulties in sanctioning proce-
dures have led in practice to the adoption of enforcement strategies other
than pressure (e.g. arbitration) or, in the worst instance, to outright non-
enforcement. To sum up, the number of inspectors, the type of controls
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and the sanction capacity crucially influence the success or failure of
enforcement — but not equally for all the labour standards studied in this
book.

2.5.3  Availability of information

We argue that, for some standards, successful enforcement does not need
pressure and monitoring (or only does so to a much lesser degree), but
requires above all the availability of information. In those cases where
the EU standard guarantees the employee a right he or she has to solicit
individually. Hence, information and advice are of even greater impor-
tance than control and sanctions. It is only via information and advice
that the employee is given the ability to exercise the new right. Since in
most member states there is no proactive public enforcement of individ-
ual rights, NGOs and trade unions play an extremely important role in
this regard.

The availability of information is the criterion that is most difficult to
assess since many different actors come into play. However, only where
state actors or motivated social partners proactively and permanently
provide information for employees are employees systematically able to
demand their rights. In countries with weaknesses in information pro-
vision, successful implementation of individual rights and, hence, the
sound practical application of such EU standards will be impaired.>?

2.5.4  Types of norms and corresponding types of enforcement

Table 2.3 lists different types of norms and the relevant type of enforce-
ment needed to assure good compliance, together with examples from our
social policy Directives. The second column features the type of enforce-
ment matched to the type of norm in such a way as to allow, at least in
principle, for successful enforcement. Note that the type referred to is a
minimum requirement. More costly types (e.g. proactive inspections on
top of reactive ones, or active enforcement by labour inspectorates on top
of passive enforcement via court cases) and additional forms will always
improve application.

32 Another aspect of importance regarding the successful enforcement of individual rights
is the availability of supportive institutions and the openness of the juridical system.
Since they will also influence whether or not an employee will demand his or her right,
open judicial systems with low thresholds for employees to file a complaint against the
employer have a positive long-term effect on the uptake of individual rights. An empirical
example is given in Ch. 9 but, for reasons of space, this aspect cannot be tackled in depth
in this book (for more detailed accounts, see Tesoka 1999; Alter and Vargas 2000).
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Table 2.3 Viable types of enforcement as a prerequisite of successful
compliance

Appropriate type of
Type of norm enforcement (minimum) Relevant EU standards

individual right passive enforcement: citizens e.g. right to go on parental leave
may sue (failure likely if no
adequate information

provision)
general norm active enforcement (reactive or e.g. maximum working hours
proactive) (failure more likely if and length of rest periods

only reactive inspections, but
depends on national
law-abidingness)

general norm active enforcement with e.g. adequate health and safety
referring to proactive controls (failure very protection for pregnant, young or
technical likely if only reactive inspections,  night workers

standards workplace assessments and

expert knowledge indispensable
for evaluation of good
compliance)

The enforcement of norms can ensue in a more or less active form. Pas-
sive enforcement generally takes place with respect to individual rights,
as found in the Employment Contract Information Directive (e.g. right
to receive a copy), the Pregnant Workers Directive (e.g. paid leave for
ante-natal examinations), the Parental Leave Directive (e.g. entitlement
to three months’ parental leave) and the Part-time Work Directive (e.g.
non-discrimination vis-a-vis a comparable full-time worker). As argued
above, the criterion of pressure capacity is of less importance for these
standards. For instance, a small number of inspectors does not dimin-
ish the probability that a worker will invoke his or her rights in court.
Here the availability of information is of greater relevance for application
success.

General norms can be found in the Pregnant Workers Directive (e.g.
compulsory maternity leave) and both the Working Time and the Young
Workers Directives (maximum working hours and minimum rest peri-
ods). Such norms exist independently of the demand of the individual.
They are often regulated in collective agreements or in enterprise-level
arrangements and may thus be respected without permanent inspections.
If a culture of non-compliance exists, they will often be disregarded —
unless proactive enforcement in the form of random inspections and
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reactive interventions exert pressure. For these standards, therefore, we
expect more application problems where adequate pressure capacity is
lacking.

More technical general norms in the Pregnant Workers, Young Work-
ers and Working Time Directives (e.g. maximum concentration of cer-
tain harmful substances or special conditions for dangerous night work)
require proactive inspections. They differ from the above-mentioned kind
of general norm because they vary from worker to worker or from work-
place to workplace. This means that employers often cannot establish
proper compliance with a standard on their own. For the same reason,
employees are often unable to judge the compliance or non-compliance of
their employers. Therefore, the resources of the enforcement system ded-
icated to proactive inspections and workplace assessments are of major
importance for correct implementation.

Thus one might speak of potentially equivalent pathways to good
enforcement for different standards: via information, supportive institu-
tions and the legal system, or via a well-staffed and well-organised labour
inspectorate that actively controls. In other words, an evaluation of the
three basic functions of any good enforcement system (co-ordination and
steering capacity, pressure capacity, and availability of information) is
needed if we are to establish good implementation of EU social law in the
member states. Our result is not a full analysis of enforcement in the fif-
teen countries covered by our study, but we are in a position to identify
those member states where grave shortcomings in this field cast fun-
damental doubts on the proper implementation of the social Directives
studied in this book. The result of our work on domestic enforcement
and application will be summarised in Chapter 13.



3 EU social policy over time:
the role of Directives

Directives are one of several instruments that are used in EU social policy.
This chapter puts them into perspective, outlining the wider context of
the EU’s social dimension over time and the important role played by
Directives.! The main finding is that the role of binding regulative action
has not been diminished, despite the debates on the open method of
co-ordination (OMC). Therefore, we argue, studying social Directives is
crucial not only for understanding the past, but also the present and, very
likely, the future of European social integration.

3.1 Competences and decision modes

The 1957 EEC Treaty basically left social policy in the hands of the mem-
ber states. The Treaty did not provide for an outright Europeanisation of
social policies since too many national delegations had been opposed
to such a move.? The dominant philosophy of this Treaty was that
welfare would be provided by the economic growth stemming from the
economics of a liberalised market, and not from the regulatory and dis-
tributive capacity of public policy (see, for example, Leibfried and Pierson
1995; Barnard 2000). It is indicative of the Treaty’s pro-market bias that
its only explicit legislative competence in the field of social policy related
to the free movement of workers, which for the most part even allowed
measures to be adopted on the basis of qualified majority voting (Articles
48-51 EEC Treaty).

However, the European Community’s action capacity was incremen-
tally increased in day-to-day politics. Where necessary or functional for
market integration, the EEC Treaty implicitly allowed for social policy

1 Thanks to Myriam Nauerz for her excellent research assistance.
2 For a more detailed discussion of the historical background, see Falkner (1998: 56-77,
2003b).
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interventions.?> From the 1970s onwards, this opportunity was indeed
used for social policy harmonisation at the supranational level. Unani-
mous Council votes were needed to do this, however. This meant high
thresholds for joint action. Each government could veto social measures,
which meant that the Community was caught in the so-called ‘joint-
decision trap’ (Scharpf 1988). It was only from the mid 1980s onwards
that changes to the European social policy provisions were successively
introduced: by the Single European Act in 1986 and, later, by three EU
Treaty reforms negotiated during the 1990s. Innovation affected both
the level of competences (with the EC’s powers being extended) and the
level of procedures (qualified majority voting was first introduced in one
aspect of European social policy and then extended to further areas).

In Table 3.1, we indicate when a competence was first attributed and
whether it was maintained in later reforms. Unless indicated otherwise
(for example, measures or co-ordination), this refers to the competence
for binding regulative action. The understanding here is a wide notion of
social policy, including issues such as the free movement of workers and
the general principle of non-discrimination as defined by the new Article
13 ECT.

In 1987, the Single European Act came into force as the first major
revision of the EEC Treaty. It formalised the internal market programme
and was primarily an economic endeavour. However, social policy again
constituted a controversial issue: how much social state building should
go along with even more far-reaching market integration? In various so-
called ‘flanking’ policy areas, notably environmental and research policy,
EEC competences were formally extended.* In social policy, in contrast,
the member state delegations were not willing to give the EEC a greater
role. However, an important exception was made: Article 118a EEC
Treaty on minimum harmonisation concerning the health and safety of
workers would soon provide an escape route out of the unanimity require-
ment. For the first time in European social policy, it allowed member
states to adopt Directives based on qualified majority voting in the Coun-
cil. This was acceptable to all delegations because the field of occupational
health and safety was closely linked to the internal market.

3 This was laid down in the so-called subsidiary competence provisions. Laws in the mem-
ber states which ‘directly affect the establishment or functioning of the common market’
could be approximated by unanimous Council decision on the basis of a Commission
proposal (Art. 100 EEC Treaty). The Treaty also stipulated that in so far as ‘action by
the Community should prove necessary to attain, in the course of the operation of the
common market, one of the objectives of the Community, and this Treaty has not pro-
vided the necessary powers, the Council shall, acting unanimously on a proposal from
the Commission and after consulting the European Parliament, take the appropriate
measures’ (Art. 235 EEC Treaty).

4 See Art. 130f-t EEC Treaty.
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Neither the Thatcher government nor any other government, however,
expected this seemingly ‘technical’ issue to facilitate social policy integra-
tion significantly in the decade to come. An extensive use of this provision
was possible mainly because the wording and the definition of key terms
of Article 118a were all but unequivocal: ‘Member States shall pay par-
ticular attention to encouraging improvements, especially in the working
environment, as regards the health and safety of workers.”> This provi-
sion was later used to adopt not only health and safety issues in a narrow
sense, but also wider employment rights, for example in the Directives
on Pregnant Workers, Working Time and Young Workers (see Chapters
5,6 and 7).

The Maastricht Treaty extended Community competences to a wide
range of social policy areas.® These include working conditions, the infor-
mation and consultation of workers, equality between men and women
with regard to labour market opportunities and treatment at work (in con-
trast to merely equal pay, as before), and the integration of persons
excluded from the labour market. Some issues were, however, explicitly
excluded from the scope of minimum harmonisation: pay, the right of
association, the right to strike, and the right to impose lockouts. Addition-
ally, unanimous decisions were restricted to social security and the social
protection of workers; the protection of workers where their employment
contracts are terminated; the representation and collective defence of
interests of workers and employers, including codetermination; the con-
ditions of employment for third-country nationals legally residing in
Community territory; and financial contributions for the promotion
of employment and job creation. Qualified majority voting was thus
extended to many more issue areas than before, including, for example,
the information and consultation of workers.

In the Intergovernmental Conference preceding the 1997 Amsterdam
Treaty, social policy reform in a narrow sense was not a major issue, but
employment promotion was. Because of the fierce resistance to social
policy reforms from the UK Tory government (in office until May 1997),
the Intergovernmental Conference decided to postpone the topic until
the end, after a general election in the UK. The new Labour government
immediately put an end to the UK’s social policy opt-out. At the Amster-
dam summit, therefore, the social provisions agreed upon in Maastricht

5 The Article continues as follows: ‘and shall set as their objective the harmonisation of
conditions in this area, while maintaining the improvements made. In order to help
achieve the objective laid down in the first paragraph, the Council, acting by a qualified
majority on a proposal from the Commission, . . . shall adopt, by means of Directives,
minimum requirements for gradual implementation’ (Art. 118a EEC Treaty).

S Initially, these reforms did not apply to the UK. For details on the Social Protocol and
Agreement, see Falkner (1998) and Hartenberger (2001).
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could finally be incorporated into the EC Treaty. Apart from this, the
only significant innovation (if compared with the status quo of the Social
Agreement) was the new employment policy chapter of the EC Treaty
(now Articles 125-30). While excluding any harmonisation of domestic
laws, it provides for the co-ordination of national employment policies on
the basis of annual guidelines and national follow-up reports. Further-
more, a new Article 13 on Community action against discrimination on
grounds of sex, race, ethnic origin, belief, disability, age, and sexual ori-
entation was inserted into the EC Treaty.

Finally, the Nice Treaty of 2001 did not bring much innovation in the
social provisions chapter either. In some fields, the Council may in the
future unanimously decide to render the codecision procedure (with qual-
ified majority voting) applicable. This concerns worker protection where
employment contracts are terminated, the representation and collective
defence of collective interests, and the employment of third-country
nationals (see Article 137.2 EC Treaty). Furthermore, the Community
may now adopt measures encouraging co-operation between member
states’ with regard to all social issues, not just concerning social exclu-
sion and equal opportunities, as was already the case in the Amsterdam
Treaty.

3.2 The use of social competences over time

During the early years of European integration, social policy consisted al-
most exclusively of securing the free movement of workers and was rather
non-controversial. In a number of Regulations,® the national social secu-
rity systems were co-ordinated with a view to securing the status of inter-
nationally mobile workers and their families (for details, see for example
Pierson and Leibfried 1995; Langewiesche and Lubyova 2000). The
growth of decisions on this kind of directly applicable legislation was
not a constant one. Nonetheless, this has always been, and still is, a very
active field of EU intervention in the social sphere. Until now, there have
been a total of sixty-five Council decisions on new or reformed Regu-
lations in the area of the free movement of workers (see Figure 3.1).°

]

“The Council . . . may adopt measures designed to encourage cooperation between Mem-
ber States through initiatives aimed at improving knowledge, developing exchanges of
information and best practices, promoting innovative approaches and evaluating expe-
riences’ (Art. 137 EC Treaty).

A Regulation is a legal instrument containing provisions that are directly binding in the
member states so that no transposition into domestic law is needed (see Art. 249 EC
Treaty).

It goes almost without saying that the quantifying perspective applied in this chapter
impedes conclusions concerning the quality of EU social law, in a wider sense.

8
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Figure 3.1 Substantial Regulations and amendments in the co-
ordination of social security systems!?

During the late 1960s, however, politicians started to discuss a wider
range of instruments and topics in European social policy. At the 1972 Paris
summit, the EC Heads of State and Government solemnly declared that
economic expansion should not be an end in itself but should lead to
improvements in the living and working conditions of citizens. They
suggested a catalogue of social policy measures to be proposed by the
Commission. Several of the legislative measures proposed by the ensu-
ing Social Action Programme (O] 1974 No. C13/1) were adopted by the
Council up to the early 1980s, and further Social Action Programmes
and many further Directives followed suit. Figure 3.2 shows the growth
in social policy Directives from 1974 onwards.

The figure highlights that, since 1975, the EC has adopted social Direc-
tives almost every year. After 1986, some Directives updated older ones,
or extended them to new geographical areas such as Spain and Portugal
after their accession or the former GDR after German unification. By
the end of the year 2002, fifty-five individual social Directives, seventeen
amendments to existing Directives, and seven geographical extensions of

10 Source: Celex (European Commission), last updated at the end of 2002. The data in-
cludes amendments, extensions and Regulations on implementation. The data excludes
Regulations under the Euratom Treaty, on social statistics, on sampling surveys, on food
for the needy from intervention stocks and on institutional details.



EU social policy over time 47

6 0 Geographical extensions: 7

O Amendments: 17

W New Directives: 55

Figure 3.2 The EC’s social Directives!!

Directives had been adopted. The total number of decisions on social
Directives was seventy-nine. These Directives typically fall within what
is at the national level called labour law. EU legislation on social security
issues, in contrast, is almost exclusively confined to the area of protecting
workers who are moving from one member state to another.

1992 has so far been the most active year with six new Directives
and one extension. Generally speaking, the 1990s were the most active
decade. This may come as a surprise considering the initial fears that
the internal market programme might not be accompanied by any social
policy dimension at all (Steinkiihler 1989). With each decade, the newly
adopted social Directives have approximately doubled. If we only focus
on materially innovative decisions on Directives (excluding geographical
extensions), 61 per cent of all EC social Directives adopted before 2000
actually stem from the 1990s (see Figure 3.3).

11 Source: own database from adjusted Celex data, last updated at the end of 2002. The
data includes all Directives on ‘social policy’ and excludes Euratom Directives, Directives
adopted by the Commission, Directives on the free movement of workers and on social
statistics. Incorrect classifications were corrected. The date of adoption is according to
the text of the Directive as published in the O].
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Figure 3.3 New EC social Directives and amendments to Directives,
expressed in decades!?

There are three main areas of EC social Directives: health and safety,
other working conditions, and equality between women and men at the
workplace (see Figure 3.4). The first is the most active field with twenty-
eight Directives (plus eleven amendments to or extensions of Directives).
Minimum standards on working conditions outside this area follow suit
with twenty new Directives (and ten amendments or extensions). Finally,
eight Directives belong to the field of non-discrimination and gender
equality policy (plus three revisions or extensions).

Concerning gender equality, it should be mentioned that the European
Court of Justice became a major actor since it interpreted Article 119 of
the 1957 EEC Treaty on domestic measures to ensure equal pay in an ex-
tensive manner. From the 1970s onwards, this case law, which continued
to proliferate considerably, was accompanied by legislation on matters
such as equal pay for work of equal value, the equal treatment of men
and women in terms of working conditions and social security, and even
the burden of proof in discrimination lawsuits (Hoskyns 1996; Mazey
1998). In the field of other working conditions, a number of Directives was
adopted during the late 1970s, for instance on the protection of workers in
the event of collective redundancy, transfer of undertaking, or employer
insolvency. Many more Directives followed suit during the 1990s, cover-
ing issues such as the right of workers to a written employment contract,
the equal treatment of ‘atypical’ workers, the organisation of working
time, and parental leave (Bercusson 1994, 1995; Blanpain and Engels
1995; Shaw 2000). With regard to &ealth and safery (James 1993; Eichener
1997; Vos 1999), Community action was based on a number of specific

12 Source: own database from adjusted Celex data, last updated at the end of 2002. The
data includes all Directives on ‘social policy’ and excludes Euratom Directives, Directives
adopted by the Commission, Directives on the free movement of workers and Directives
on social statistics. Extensions of Directives are also excluded. Incorrect classifications
were corrected.
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Figure 3.4 EC social Directives in different subareas!?

action programmes. Directives included topics such as the protection of
workers exposed to emissions and loads, as well as protection against
risks at work from chemical, physical and biological agents (e.g. lead or
asbestos).

3.3 A rise in non-binding acts?

The EU’s social provisions also cover a number of non-binding provisions.
By the end of 2002, the Community had adopted fifteen Recommendations
(for instance on the fair participation of women and men in decision-
making processes in 1996, on parking cards for handicapped persons in
1998, and on the implementation of employment policy in the member
states in 2000, 2001 and 2002), fifty Resolutions (such as those on the
social integration of young persons and on the equal participation of men
and women in both family and professional life, both in 2000), sixteen
Conclusions (such as those on the implementation of measures fighting
sex tourism and child abuse in 1999), three Declarations (such as the one
adopted at the end of the European Year of the Elderly in 1993) and

13 Source: own database from adjusted Celex data, last updated at the end of 2002. The
data includes all Directives on ‘social policy’. It excludes Euratom Directives, Directives
adopted by the Commission, Directives on the free movement of workers and Directives
on social statistics. Incorrect classifications were corrected.
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Figure 3.5 Non-binding social policy measures adopted by the
Council'®

three Communications (such as those on the European Social Agenda in
2000).* In sum, eighty-seven non-binding social measures were adopted
between 1974 and 2002 (see Figure 3.5).1°

Over time, non-binding social acts did increase in each decade — as
suggested by the neo-voluntarism hypothesis (see Chapter 1). While the
1970s saw only seven such acts, the 1980s witnessed as many as thirty-
two. Almost 50 per cent of all non-binding acts in EC social policy until
2003, however, were adopted between 1991 and 2000 (i.e. thirty-eight).
Non-binding social acts were disproportionately numerous in two polit-
ical phases: right after the Amsterdam Treaty from 1998 to 2002 (on
average five per year) and from the Single European Act (1986) to the
Maastricht Treaty (1992) (on average three and a half per year).

Among these non-binding acts, measures related to the ‘open method
of co-ordination’ are quantitatively hardly important. In this context, the
EU has a novel role as an engine and, at the same time, a corset for social
reforms at the domestic level (for details, see Goetschy 2001; de la Porte
and Pochet 2002). Under this new intervention style (developed incre-
mentally as a follow-up to the European Council of Essen in 1994 and

14 The choice of category does not always seem to follow a consistent logic.

15 Before 1974, no such non-binding measures were adopted in the field of social policy.

16 Source: own database from adjusted Celex data, last updated at the end of 2002. The
data excludes Reports, Common Positions and Agreements in legislative procedures,
ECSC and Euratom acts, and decisions on the free movement of workers, justice and
home affairs, training and professional training and demography.
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Figure 3.6 Issue areas covered by non-binding social policy acts'®

formalised in the Amsterdam Treaty), the EU adopts annual employment
policy guidelines (i.e. one formal act a year, which is legally non-binding
and typically a Resolution). The actual specification of these guidelines
in accordance with domestic policy legacies and ideologies is left to the
actors at the national level. The member states must, however, present
reports on how they have responded to the guidelines, and why they have
chosen particular strategies in their ‘National Action Plans’. They have to
defend their options at the European level in regular debates on national
employment policies, with the result that peer pressure can exercise a
potentially harmonising effect on social policies in Europe. The open
method of co-ordination has recently been extended to additional fields
including pension reform, social inclusion, and education. !’

As Figure 3.6 shows, most non-binding legal acts in EC social policy
belong to the area of gender equality (23 per cent), followed by employ-
ment policy (18.4 per cent, with many acts being adopted even before
the introduction of the OMC) and measures for the handicapped (12.6
per cent).

17 However, its success cannot really be judged yet since we still lack reliable data on the
practical effects in the member states.

18 Source: own database from adjusted Celex data, last updated: end of 2002. The data
exclude Reports, Common Positions and Agreements in legislative procedures, ECSC
and Euratom acts, and decisions on the free movement of workers, justice and home
affairs, training and professional training and demography.
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To compare binding and non-binding forms of EU social policy, we
should perhaps explain that, under the EC Treaty (Article 249), binding
legal acts are Regulations, Directives and Decisions, while Recommen-
dations and Opinions are referred to as non-binding instruments. Other
non-binding acts such as ‘Conclusions’ and ‘Declarations’ do not show
up in the relevant Treaty article; still they are frequently used in EU social
policy. If we make a tally of all binding (and at the same time materially
significant)!® acts in EU social policy that were adopted up to 2003,2°
and all non-binding social measures that were enacted by the same date,
the result is a rather large acquis communautaire of 159 adopted acts. This
includes eighty-seven non-binding measures and seventy-two Directives
(new ones or amendments).?!

At first glance, one would assume that maybe the non-binding acts have
slowly but surely increased at the expense of the binding ones (after all, the
OMC has dominated much of the relevant discourse during recent years).
As Figure 3.7 shows, the actual development has been approximately
parallel. The non-binding social acts have very slightly dominated the
binding acts ever since 1984 but have not grown faster than the binding
ones in recent years.??

There is no space here to discuss in depth the interesting differences
between issue areas in EU social policy. Suffice it to say that in non-
discrimination policy there was no single Directive between 1987 and 1995.
Afterwards, too, the growth in Directives was comparatively slow (seven
decisions on Directives between 1995 to 2002, with a total of ten Direc-
tives being adopted by 2003). In contrast, the non-binding measures grew
rather steadily and strongly (twenty in total). Most non-binding decisions
fall in the subfield of gender equality, where the fundamental Directives

19 This excludes decisions on the appointment of new members of certain committees and
the like.
20 This comparison excludes the Regulations on social security of migrant workers (i.e.
many binding acts that can be understood as a part of EU social policy, in a very wid