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Foreword

These excellent papers derived from contributions to the International Law
Conference held in Adelaide in February 2004 deal with the principal aspects of
modern armed conflict: the causes and prevention of conflict, conflict resolution
and peace building, the law applicable in armed conflict (international humanitarian
law, international criminal law, and state responsibility), and the roles of the United
Nations, humanitarian organisations and peacekeepers. It is necessarily a wide rang-
ing survey, since armed conflict (which used to be termed “war”) nowadays encom-
passes or engages all these aspects.

Is the law helpless when faced with the prevalence and enormity of armed con-
flict, actual and potential, throughout the world? As these essays reveal, structures
and processes have been developed that provide a framework within which effective
measures can be taken to deal with all aspects of contemporary conflicts. What is
most urgently required is the political will to make these structures work.

One should confront the view of the sceptics that international law is worse
than helpless in dealing with armed conflict. The view has been propounded that
by seeking to regulate armed conflict international law legitimates it and indirectly
encourages it. That view has been especially directed against the principles and rules
of international humanitarian law — the law governing the conduct of hostilities (jus
in bello), as distinct from the law governing resort to the use of armed force (jus ad
bellum). The very notion of “international humanitarian law” has been attacked as
cruelly deceptive.

There are two versions of this thesis. One is that all legal and other efforts
should be directed towards securing peace and none diverted to the development of
bodies of law that assume failure of those efforts. The other recognises the practical
inevitability of armed conflict but proposes that its conduct should be as short as
possible, victory going to the stronger party and not painfully protracted through the
observance of legal restraints.

'Those views are not represented in the present collection of essays, but it is
as well to have them in mind when measuring and evaluating the law’s response
to armed conflict. Ultimately the refutation of these “realist” or “deconstructionist”
views rests on the application of right reason to the realities of the human condition
and on a recognition of the instincts for order, justice and compassion implanted in
human beings. Moreover, ubi societas, ibi jus: “wherever society exists so does law”.
'The law is inextricably a hallmark of civilised society, and the law habit runs deep.

'The issues with which the contributors to this volume grapple are: what law, and
with what results? We must constantly adjust our focus and refine our application of
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legal rules as particular, and sometimes novel, types of dispute, and circumstances of
armed conflict, arise. But the fundamental principles of the law remain constant. We
should not despair of their abiding value and their intrinsic rightness.

Ivan Shearer

Emeritus Professor of Law,

'The University of Sydney

Member, Human Rights Committee (UN)
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Introduction

Conflicts continue to rage around the globe. In spite of decades of efforts to address
the underlying causes of such events and to prevent their occurrence their cata-
strophic consequences can be seen in all regions of the world.

Considerable attention has been given to the causes of such conflicts and the
ways in which they can be prevented. Although it is widely acknowledged that eth-
nicity, race, religious intolerance and economic inequality play a role, other factors
such as lack of resources, political repression and corruption also play a part.

'The re-vitalised United Nations system has responded to this epidemic of vio-
lence by prioritising the need for strategies that promote conflict resolution and
peace building. Recently more attention has been given to prevention of the re-igni-
tion of conflict in war torn states, and the concomitant need for effective and long-
term reconstruction. Crucial to the process of re-building a cohesive society is the
creation of mechanisms for a dialogue that is inclusive of all members of the society.
In particular, it is now recognised that the full participation of women in post-con-
flict initiatives is fundamental to their long-term success.

Bringing the perpetrators of violence to justice is part of the peace building
process. Both national and international courts have a role to play in assisting soci-
eties to re-establish conditions conducive to the maintenance of the rule of law.
Recognition has also been accorded to alternatives to the criminal justice system,
such as truth and reconciliation commissions.

'These issues and others are explored in this collection. The organisation of the
papers in the collection has four main themes namely, the causes and prevention of
conflict, conflict resolution and peace-building, international criminal law, humani-
tarian law and state responsibility and the role of the United Nations, humanitarian
organisations and peace-keepers in post conflict situations.

A recurrent theme of the papers addressing the causes and prevention of con-
flict is that conflict is less likely to occur in societies that are committed to a demo-
cratic form of government. Of crucial importance is the creation of a government
that operates in a transparent fashion and which can be held accountable. Identity
and its potential for both disharmony and unity is touched upon by several authors.
Another issue that emerged from the papers was the necessity of creating a societal
dialogue that allows for the participation of a range of interest groups. It is argued
that the existence of mechanisms for such a dialogue would allow for the peaceful
transition of societies and the development of a shared identity.

In his analysis of the causes and prevention of violent conflict, Kevin Clements
poses some fundamental questions, such as ‘[ tJo whom are we or should we be respon-
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sible and accountable.’ This is then developed into an argument about the impor-
tance of interdependence both as a means of relating to others and as a method of
working by those engaged in conflict resolution, peace building and economic devel-
opment. The creation of a secure well governed state requires that we move forward
from our present thinking about assistance that separates funding for security from
development, as the most likely barometer of the potential for conflict is whether or
not the political system in a given country is democratic.

Andrew Goldsmith suggests that our notion of the ‘Responsibility to Protect’
has been too narrowly focussed on humanitarian intervention and does not take
sufficient account of the necessity to build an accountable police force that can
effectively protect a population rebuilding after conflict. Despite the burgeoning
literature on state building there has been an insufficient effort to understand and
explore the role of an ethical police force in building community trust. He notes that
the police are perceived by many people as the public face of the state and that it is
vital if peace-building efforts are to succeed that a police force be established that is
perceived as impartial and accountable.

The Chief Justice of the Solomon Islands, the Honourable Justice Albert R
Palmer, also highlights the central role of the police in establishing stable conditions
that lessen the prospect of the outbreak of violence. Against the background of the
2000 coup détat in the Solomon Islands he details the long history of ethnic ten-
sions leading up to the conflict and describes in detail how the coup d’état unfolded.
His Honour shares his insights into the causes of the conflict and how such out-
comes could be avoided, stressing in particular the integral role of a strong effective
police force to ensure the maintenance of the rule of law.

'The very difficult issue of collective identity is tackled by Christophe Dongmo.
He argues that the complexities involved in the creation of identity in Africa have to
be understood if the continent is to move toward a more peaceful process of social,
political and economic development. The lack of national identities has allowed
some political and military leaders to abuse identity politics convincing people to
narrow their conception of themselves, thereby encouraging allegiance to a small
particularised group. He argues that this trend has to stop and that a ‘unifying’ col-
lective identity could be a force for social cohesion, allowing people to focus on
national growth. This requires the acceptance of a need for social interaction and a
commitment to a new form of identity.

Kim Rubenstein also grapples with the complex concept of identity; her focus
is its affect on both the development and application of international law. She notes
that nationality has played a key role in international humanitarian law in determin-
ing the status of both the accused and the victim and that this has a profound eftect
upon the allegations that can be raised by the prosecution in terms of grave breaches
of the Four Geneva Conventions and their additional protocols. Because of the
inherent difficulty in defining nationality during wars of secession or conflicts where
states are disintegrating there has been a suggestion that criteria, such as ethnicity,
be used to determine the relevant status. She argues even this may be too simplistic
and calls for a closer look at the feminist concept of transversalism that promotes the
idea of a multiplicity of group memberships.
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Caroline Foster provides a detailed account of the role international courts and
tribunals have played and could play in the prevention of armed conflicts, in particu-
lar through their ability to settle disputes pertaining to borders, the award of pro-
visional measures that may restrain armed conflict, pronouncements on the legality
of the use of force and the provision of Advisory Opinions on questions pertaining
to actual and potential armed conflicts. An interesting development in the area of
provisional measures is the willingness of some judges to consider the right to life
and human security in their decision-making process, demonstrating an awareness
of the individuals who reside in a state and eschewing an analysis that views the state
as a totally abstract entity.

'The potential of national human rights commissions to promote and protect
human rights and to address religious and ethno-religious conflict is discussed by
Carolyn Evans. Whist recognising the limits of such organisations, in particular
their inability to make enforceable decisions, she argues that such institutions can
assist in reducing tensions and in influencing government policy. After providing an
overview of the competence and powers of commissions in the Asia-Pacific region,
she focuses on the efforts of the Malaysian and Indian commissions to address sen-
sitive religious issues in their respective countries. The Malaysian example highlights
the ability of such commissions to open a dialogue with the government on matters
not open to public deliberation whilst the Indian example demonstrates the ability
of a national commission to speak out forcefully about ongoing violations

'The papers that deal with conflict resolution and peace-building contain con-
tributions on that topic from a diverse range of perspectives. Some of the authors
write from personal experience whilst others offer academic commentary. All bring
interesting and perceptive insights to the debate.

His Excellency Sukehiro Hasegawa, Deputy Special Representative of the
Secretary-General for East Timor, writes of the contribution of the United Nations
Mission of Support in East Timor (UNMISET) towards conflict resolution and
peace-building in Timor Leste. Against the background of the struggle for self-
determination by the Timorese, His Excellency canvasses the internal and external
security threat facing Timor Leste, the requirements for building a sustainable peace
and the achievements of UNMISET concluding that it represents “one of the most
comprehensive and successful peace-keeping and peace-building missions of the
organisation”.

Colin MacMullin focuses on the effect armed conflict has on children and
argues that there is a paucity of research with respect to the effectiveness of pro-
grammes designed to work with children who have either lived through the experi-
ence of armed conflict or participated in military activities. Speaking from personal
experience MacMullin observes that the international literature does not address
vital areas such as the different reactions to trauma that may occur in collectiv-
ist versus individualistic societies or the differences that may occur in approaches
to problem-solving in various cultures. There is also little information about the
manner in which community and family support may influence the outcomes of
structured donor-funded reintegration programmes.
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Christophe Dongmo takes the African continent and in particular the ongoing
insurrection in the previously stable Cote d’Ivoire, as his case study of conflict reso-
lution and peace building. He laments the low priority accorded this conflict by the
international community but discerns a new era of cooperation amongst regional
organisations that he sees as of great potential for future state building in Africa.

Examining the methodology by which state-sponsored and international agen-
cies undertake reconstruction of the justice system, Gilles Blanchi sets out a number
of issues that should be addressed by such groups prior to the commencement of
their work. He notes that account has to be taken of the place of judges in society
prior to the conflict in order to appreciate the general population’s attitude toward
the judiciary as well as the rule of law. Further, reform of a country’s legislation must
be undertaken simultaneously with the training of the judiciary.

Against the background of the “disappeared” during the era of the Argentine
dictatorship Barbara Hocking and Michele Harvey-Blankenship consider new sci-
entific techniques that provide hope of family reunification for those affected by the
all too pervasive product of modern conflict - the shattering of family ties. Despite
the potential of these advances the authors point out the challenging ethical and
moral dilemmas they pose for inter alia international law.

How to achieve a stable and lasting peace in the post conflict era is the theme of
Wendy Lambourne’s paper. After identifying the wide range of factors that contrib-
ute to the form that transitional justice takes after any given conflict, she highlights
the pervasive failure to seck the input of the local population into these decision-
making processes. In her view this neglect compromises the peace building process
and she argues for a change of approach.

Finally, Justice Michael Kirby exhorts those working in the fields of interna-
tional law and human rights to focus on the future as it is ‘on the side of human
progress and international law.” Although clearly recognising the difficulties lawyers
have faced when attempting to encourage the use of international law in the devel-
opment of domestic law he offers examples from various regions of the world where
judges have relied on international norms and ofters the hope that those still reluc-
tant to embrace international law may ultimately be influenced by their peers. He
also praises the work of the ‘unsung’ UN officials who assist hundreds of thousands
if not millions of people around the world rebuild their lives and gain access to the
protection of human rights standards.

'The third topic addressed by the collection is that of international criminal law,
humanitarian law and state responsibility. Strategies for achieving transitional jus-
tice for all victims and survivors of armed conflict are an ongoing challenge for the
international community but are integral to a lasting and sustained peace. A satisfac-
tory legal regime and the assumption of responsibility by states for ensuring compli-
ance with its requirements are also a component of achieving this outcome.

'The newly established International Criminal Court (ICC), not unexpectedly,
features prominently in the papers in this section. Despite the current climate of
pessimism in relation to the Court, most of the authors share a commitment to
the idea of a permanent international criminal court as the way forward for jus-
tice and accountability for criminal activities in times of conflict. Her Excellency
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Louise Arbour, former Chief Prosecutor at the International Criminal Tribunal for
the Former Yugoslavia and since July 2004 United Nations High Commissioner for
Human Rights, commences with an analysis of the choices currently available to
states in relation to the criminal enforcement of International Humanitarian Law,
ranging from the ad hoc tribunals established by the Security Council to the newly
operational permanent ICC. After assessing the advantages and disadvantages of
the various models of accountability, she comes out strongly in favour of the ICC
despite the limitations imposed on it by the principle of complementarity.

'The next paper by Gillian Triggs focuses specifically on the ICC and highlights
the current legal and political climate in which it must strive to achieve its potential
as an effective global and even-handed mechanism for enforcement of international
criminal law. Professor Triggs takes a realistic look at some of the pressing legal
challenges to the effectiveness of the Court. In particular she considers the extent
to which the jurisdiction of the Court is tailored to the activities of terrorists, the
significance of the immunity agreements brokered by the United States and of the
range of national initiatives to counter international criminal acts that have emerged
in recent years.

Roderic Pitty supplements this legal inquiry with a comprehensive analysis of
the shifting political attitudes of states to the Court that will ultimately determine
its viability. In particular he assesses the concerted international campaign of the
United States to ensure the Court’s impotence and how effective this has been vis
a vis other states.

Geoft Gilbert throws a wide net in his search for the ideal form that post-con-
flict justice should take. In doing so he provides a comprehensive assessment of the
advantages and disadvantages of the various judicial strategies adopted in recent
years to bring perpetrators of crimes to trial. These range from the ad hoc tribu-
nals to the so-called third generation courts that incorporate international judges in
the domestic legal system. Despite identifying shortcomings in all models he finds
solace in the fact that they collectively represent an end to the culture of impunity.

Also searching for the way forward are the next two papers in the collec-
tion both of which focus on the role of civil society in transitional justice. Grant
Niemann highlights the poor record of enforcement of criminal law at the interna-
tional level and identifies the influence of state sovereignty as the primary culprit for
this failure. He sees little prospect of an effective permanent ICC. One possibility
he envisages is the manner in which global civil society could function through a
“world people’s court” and coexist side by side with state-centric structures to act as
a system of checks and balances to ensure an improved enforcement of international
criminal law.

Ustinia Dolgopol also sees considerable potential for achieving more compre-
hensive justice for victims and survivors of conflict through the resources of civil
society. She argues that criminal trials only achieve partial or no justice at all for so
many and that we must look further afield in our pursuit of justice and reconstruc-
tion in war torn societies. Using the Tokyo Women’s Tribunal as a case study she
demonstrates the achievements of one such initiative of civil society and argues it
provides an avenue forward.
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The traditional failure of the international community to acknowledge
and deal with the suffering of women in times of armed conflict, an underlying
theme of Ustinia Dolgopol’s paper, is specifically addressed by two other contribu-
tors. Carrie McDougall considers the achievements of the two ad hoc Tribunals,
the International Criminal Tribunal for the Former Yugoslavia (ICTY) and the
International Criminal Tribunal for Rwanda (ICTR), in developing jurisprudence
to overcome the prevailing silence on sexual violence against women in times of
armed conflict. However, she argues that their work is just the beginning of a major
challenge facing states in this area to ensure that the law on violent crimes against
women continues to be developed.

'The sufferings of the so-called “Comfort Women” and what we can learn from
this tragedy is the focus of Etsuro Totsuka. Drawing on recently uncovered research
he provides insights into how the Japanese domestic legal system and the prevailing
political situation led to a failure to prevent these atrocities.

In a change of focus, Stuart Beresford turns his attention to the right of the
accused to a fair trial. He stresses the importance of procedural safeguards, not only
to the accused themselves but to the integrity of the international criminal justice
system. After examining the practices of the ICTY and ICTR in this context he
concludes that in many cases procedural justice has not been delivered and explores
reasons why this has occurred. He concludes by proposing some strategies to achieve
recompense to those injured by these miscarriages of justice.

Two of the contributions address aspects of the responsibility of states in the
context of armed conflict rather than that of the criminal liability of individuals.
Susan Anderson considers whether or not there has been a change, as is argued by
some commentators, in the way in which the norms of customary international law
are formed in the era of one superpower seemingly wedded to unilateralism. This
alleged change is of course particularly relevant to the rules governing the use of
force by states. After a thorough survey of scholarly views she concludes that the
components of custom, state practice and opinio juris remain much as they have
always been and that the law cannot be so readily subverted by the actions of the
powerful within the international community.

Alex Conte also takes the rules on the use of force as his focus. In particular he
considers whether the doctrine of pre-emptive force in the era of the so called “War
on Terror”is consistent with current international law and how the role of non-state
actors in this phenomenon could be harmonized with the rules on attribution of
responsibility.

'The papers in the fourth section of the volume fall into two broad themes,
with some addressing the role of both the United Nations and peacekeepers in post
conflict situations and others looking at some of the structural issues that face the
United Nations in its attempt to respond to conflict. Not surprisingly the significant
role of the United Nations High Commissioner for Refugees (UNHCR) is high-
lighted in two of the papers. This agency is the one most associated in the public’s
mind with meeting the needs of people caught up in periods of conflict, yet the
international community has not addressed the limitations of its mandate or the
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precarious position of it staff when governments do not actively cooperate with the
agency.

Susan Harris Rimmer, formerly an employee of the Office of the High
Commissioner for Refugees, provides a detailed account of the operational issues
faced by the organisation including the maintenance of security within refugee
camps. She also discusses the Agenda for Protection programme adopted by the
UNHCR that gives increased attention to durable solutions and has brought about
a change in the agencies working methods.

The significance of UNHCR’s role in the post-conflict period is also high-
lighted by Geoft Gilbert. He notes that the very nature of modern conflict demands
that UNHCR work with traditional refugees and internally displaced persons, yet
the wording of the UNHCR mandate could be viewed as an impediment to the
latter. He offers both a legal and practical analysis of this situation, and stresses the
need to give a broad reading to the concept of protection because of the organisa-
tion’s expertise and broad humanitarian focus.

Barbara von Tigerstrom suggests that the concept of human security could use-
tully be employed by legal scholars when examining both the substance and applica-
tion of international law. Human security as a principle starts with the premise that
it is ‘the security of individuals rather than ... of states that should be [the] primary
concern.” She notes that our traditional state-centred view assumes that the well-
being of individuals will automatically follow if the state is secure, but experience is
to the contrary. A human security approach would require agencies and states to be
pro-active and to assess the likely impact of policies as well as structures on indi-
viduals, particularly the vulnerable.

Military forces are utilised in peace-keeping operations in part because they
are often able to bring their own equipment and have extensive logistics experience.
However the interaction of forces from varying countries as well as their interac-
tion with the local population and the United Nations may give rise to a range of
problems. David Letts writes from personal experience as the Chief Legal Adviser
to deployed peacekeeping troops from Australia. He emphasises the importance
of planning both by those states sending troops and the international community.
States must have a comprehensive understanding of the process of peacekeeping. All
actors (the sending state, the recipient state or entity and organisations such as the
United Nations) need to be clear about the rules of engagement as well as the con-
tent of Status of Forces Agreements.

Some of the structural and political issues being faced by the United Nations
in the changing global environment are addressed by two of the authors. The lacu-
nae existing in international law with respect to the regulation and obligations of
non-state actors is the theme of Christopher Harding’s paper. He observes that the
traditional notion of international law as regulating the behaviour of states is out-
dated and that the range of actors from corporations, intergovernmental organisa-
tion, nongovernmental organisations, insurgents, governments in exile to terrorist
organisations has to be accommodated by the formal processes of international law
if it is to address adequately the issue of armed conflict.



xxii Ustinia Dolgopol and Judith Gardam

Stephen Bouwhuis challenges the view taken by some commentators that the
intervention in Iraq raises questions about the effectiveness of the United Nations in
dealing with the resolution of international conflicts and its ability to ensure the non-
use of force as a basic premise of international relations. He argues that there have
been prior non-sanctioned interventions, but when examined closely what emerges
is a picture of states attempting to demonstrate their compliance with international
law. Even if such justifications are not considered adequate the fact that states feel
compelled to make them reinforces the basic principle of non-intervention.

In conclusion the strength of this collection is its diversity both of subject matter
and of discipline areas. The editors did not attempt to have the authors conform to
the traditional legal style of writing or of footnoting. The papers in this volume
reflect the law as at 1 December 2004.

'The experience of working on this volume offered both editors the chance to
engage in a constructive and fruitful collaboration and we are grateful for being
given this opportunity.

Ustinia Dolgopol,

'The Flinders University of South Australia
Judith Gardam,

'The University of Adelaide
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The Causes and Prevention of Violent Conflict

Kevin P Clements

There is no topic more important for modern societies than understanding the
sources of violent conflict and identifying ways in which such violence might be
prevented, managed, resolved or transformed. If we, as global citizens, do not face
up to and develop some creative answers to these questions it will be extremely dif-
ficult if not impossible to establish and maintain civilised communities in relatively
secure, carefree environments.

'The prevention of violence is a pre-requisite for the development of what Martin
Luther King called “The Peaceable Kingdom'. King understood this goal in terms of
violence prevention and community building. Both of these processes are complex
and difficult. Each requires a radical commitment to co-operative, collaborative proc-
esses and the intentional development of respect for the rule of law within a culture
of peace and non-violence. They both require deep personal and social courage in
the face of adversity and a willingness to generate and exhaust non-violent options
before contemplating the use of violence. It was Mahatma Gandhi who said

I object to all violence because when it appears to do good, the good is always only
temporary but the evil it does is permanent.

We cannot combat violence with violence. We combat violence with non-violence.
This is a critical component for maintaining tolerant, democratic societies where all
persons can realise their individual potentialities within supportive communities.

How we constitute non-violent communities and advance the good within
them, however, are not simple questions, nor are they ever finally settled. Individuals
and groups are constantly negotiating and constructing social and community real-
ities for themselves. The determination of who becomes a privileged citizen, for
example, and who is included or excluded from collective benefits are divisive issues
within contemporary western communities and if they remain un-addressed they
can generate frustration and aggression.

'The character and quality of the normative and institutional frameworks that
we develop for ourselves, therefore, are central to whether or not we will develop
sustainable peace and harmonious relationships within and between states. What
sorts of positive and negative incentive structures can we develop to ensure a com-
mitment to non-violent problem solving?

Ustinia Dolgopol and Judith Gardam (eds.), The Challenge of Conflict, pp. 3-20.
© 2006 Koninklijke Brill BV. Printed in The Netherlands. ISBN 9o o4 14599 o.
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'The questions that need to be asked are relatively timeless. To whom are we or
should we be responsible and accountable and why? Are we our brother’s and sister’s
keepers and who do we want to include in these categories? What does this mean in
terms of ethics and behaviour? How do we ensure that our core political, economic
and social institutions generate real security for citizens rather than security for
some and insecurity for many? In other words how are we connected to each other
and how can we ensure that we work in ways which satisfy rather than frustrate
basic human needs and which utilise diversity for the benefit of all?

My old friend and colleague Adam Curle argues that peacemaking is the art of
seeing that things which appear apart are really connected. How do we make sense
of the whole, therefore, and of the distinctive role that each part makes in the con-
struction of that whole? Curle, along with other Buddhist writers, argues that in
addition to arguments about congenital or learned aggression, at the root of most
violence are what he calls three poisons.

'The first poison is that of ignorance.” By this he does not mean ignorance of facts
or ideas but rather ignorance of our nature. In particular the foolish belief that we are
all separate and self existent beings when in fact we are all radically interconnected
and subject to common dynamics and influences which aftect us all individually and
collectively. In our ignorance we cut ourselves off from others and in doing so feel oft
balance and lost. We will only overcome this existential ignorance if we focus on the
ways in which we are truly interdependent. Only with this recognition will we acquire
an active sensitivity to others and start developing right relationships with them.

'The second poison is that of yearning, longing, wanting, lusting and greed,
which is generated by our ignorance and the consequent sense of insufficiency and
loss.> We compensate for our loneliness and feeling of a lack of power over our lives
by acquisition, status, wealth and position. Out of these things we build up an iden-
tity, or an image of self of which we can be proud. This is the first line of defence
against insecurity, despair and futility but it is very fragile and in the end often quite
insatiable and a source of deeper frustration and aggression.

'The third poison follows from the failures and disappointments of the second.
It is the jealousy and hatred of those who have more of what we desire or who we
think are obstructing us in the pursuit of our own objectives.> We develop negative
feelings because of our ignorance and the pursuit of happiness through competition
and acquisitiveness.

'The Three Poisons provide the basis of selfishness, alienation from others, acquisi-
tive greed, competitiveness and dislike from which most violence grows.*

1 Adam Curle, Another Way: Positive Responses to Contemporary Violence (1995 Jon Carpenter
Press) p. 16.

2 Ibid, p.18.
3 Ibid, p. 19.
4 Ibid, p.20.
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To these must also be added the experience of pain and suffering itself. This suffer-
ing can be specific experiences of rejection, (particularly in childhood and within the
family) and experiences of violence, displacement, or destitution. One of the inter-
esting features of most violent conflict is the way in which those who have been vic-
tims of it or have experienced deep trauma and suffering carry that pain throughout
life and somewhat perversely often inflict it on others, thus perpetuating the cycle.

If this analysis is right we have to ensure that our education and our analyses of
conflict focuses on ways of revealing our interdependence, while working individu-
ally and collectively on ways of dealing with yearning, longing and greed and the
feelings and behaviour motivated by jealousy and hatred. We must also direct atten-
tion to dealing with the after effects of trauma.

These are not easy tasks as there are powerful structural dynamics working in
the opposite direction focussing attention on the virtues of possessive individual-
ism and a radical assertion of self-interest. Thus, we need to understand the complex
relationships between attitudes, emotions, behaviour and contexts and how these,
taken together, generate a disposition towards violence. In particular, we need to pay
attention to the impact and significance of specific contexts since text without con-
text is pretext. We must never underestimate the significance of place and location.
If Australia does not become more sensitive to ways of doing business with Asia,
for example, this will generate deep miscommunication and conflict in the future.
Similarly if there is no desire to revisit the relationship between Aboriginal and
Settler Australians there will be no long-term stability either. How do we ensure
that anything which generates vicious cycles is turned into something more virtuous
and that conflict generates positive rather than negative outcomes?

Turning to the international context, peace remains elusive in the Middle East,
Iraq continues to unravel, Dafur and the wider conflict in the Sudan affects the
lives of thousands of people as do the continuing conflicts in Northern Uganda,
the Eastern Congo and West Africa and the unsettled civil wars in Nepal and Sri
Lanka. They all add up to a very dismal picture.

'The Department of Peace and Conflict Research at Uppsala University recorded

a total of 226 armed conflicts for the years 1946-2002.

Of these, 116 were active in the period 1989-2002, including 31 in 2002. There were five
wars in 2002. Numbers were the lowest for this period. Seven interstate — armed con-
flicts were recorded from 1989 to 2002, of which one was still active in 2002. In 2002,
a larger proportion of complex major armed conflicts were resolved, compared with
new and minor armed conflicts. Although the data on armed conflict presented here
suggests that there is a decline in the use of armed force, there is an increased feeling
of fear and insecurity in many parts of the world because of terrorism incidents.’

5 Mikael Erikson, Peter Wallensteen and Margareta Sollenberg, ‘Armed Conflict 1989-
2002," (2003) 40 (5) Journal of Peace Research 593. The Uppsala team divide conflicts into
three categories. Minor armed conflict where the number of battle related deaths is at
least 25 but below 1,000. In 2002 there were 10 such conflicts, the same number as in
2001. Intermediate armed conflict with more than 1,000 battle related deaths recorded
during the course of the conflict, but fewer than 1,000 in any given year. In 2002 there
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These data do not cover the wars and conflicts that have erupted or escalated in
2003 or 2004. In particular they exclude the rapid deterioration of the situation in
Palestine/Israel and the continuing war in Iraq. The general trend, downwards, is
confirmed by other data sources as well. The total numbers of inter-state and civil
wars is declining. Those that persist, however, are proving remarkably resistant to
resolution. The unresolved and intractable internal conflicts that have persisted last
on average for 7 years.®

Conflict Regions

'The main regions of current and prospective intrastate conflicts are Sub-Saharan
Africa (SSA), the former Soviet Union (FSU), the Balkans and parts of Asia. In
the Middle East, the Arab-Israeli conflict continues, as do the wars in Iraq and
Afghanistan. Serious intrastate violence occurs in North Affica, especially Algeria.
There is a clear African Crisis Zone and a Central Asian Crisis Zone. Elsewhere
specific countries, such as Burma, Colombia, Nepal, Sri Lanka, Indonesia, the
Philippines plus a number of microstates in the South West Pacific are also in con-
flict. There is a tendency for conflicts to spill over borders and become regional espe-
cially in Central Africa where a variety of armed groups are involved in a number of
inter-related though separate conflicts. There is growing internal unrest and cross-
border violence in Central Asia. Three strategic countries in the region, Uzbekistan,
Tajikistan and Kyrgyzstan, are plagued by a host of internal political and security
problems, aggravated by poor and deteriorating economic and social conditions.

Major conflict in Western Europe is highly unlikely although low-intensity
secessionist violence in Northern Ireland and the Basque Country continues. The
rise of extreme-right terrorism in parts of Europe is likely to continue in terms of
xenophobic antagonism towards minority communities but is probably containable.
Enlargement of the European Union could lead to destabilising effects in neigh-
bouring regions, such as south-eastern Europe, the former Soviet Union, Turkey and
North Africa but more positively the enlargement processes can also be used to pre-
vent conflict as candidate states change their economic, political and legal systems
in compliance with European Union norms.

The Changing Nature of Conflict

'The nature of violent conflict has changed in subtle ways since the end of the cold
war. The proxy conflicts of that time have by and large been resolved. But the con-
flicts that remain are proving more persistent and resistant to solution. They are

were 16 such conflicts compared with 14 in 2001, and War, with more than 1,000 battle
related deaths in any given year. In 2002, there were 5 such conflicts, down from 11 in
200T. p. 597.

6  Monty G Marshall and Ted Robert Gurr, Peace and Conflict 2003 (2003 Centre for
International Development and Conflict Management, University of Maryland) p. 1.
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taking place against a backdrop of a world system where coercive capacity rather
than problem solving ability is temporarily in the ascendant.

Power in the modern world system is distributed in a complex three-dimen-

sional pattern.

@

(2)

€)

Military power is largely unipolar. The United States, for example, now wields
unprecedented global military power. The United States defence budget is $379
billion after a recent rise of 14 %. This is the biggest rise in 20 years. The defence
budget is larger than the combined total of the next nine biggest defence spend-
ers. In the past this military power has been used to deter aggression but in
recent years it has been used both more pro-actively and pre-emptively to pro-
mote American political interests. Where these happen to coincide with global
interests there is a commonality of purpose where they do not the current US
administration is willing to proceed unilaterally.

This is sending signals that enshrine 20th century perspectives that might is
right, or as Thucydides put it many years ago: ‘[ t]Jhe powerful will do as they will
while the weak do as they must.””

'The 2003 14 % increase in US defence expenditure of $49 billion is equivalent
to global spending on Overseas Development Assistance (in 2002 this was $ 51
billion). One of the challenges facing the world community, therefore, is how
to ensure that US hegemonic military power is utilised to stabilise rather than
destabilise, and to advance the global good rather than narrow national and
allied interest.

Economic power, on the other hand is tri-polar, with the United States, Europe
and Japan representing two thirds of world product. China’s rapid economic
growth will make this tri-polar concentration quadri-polar within twelve years.
Similarly India is also finding its stride in relation to economic development.
'The huge size of the internal markets in both China and India make them for-
midable international competitors. How other economic engines within the
world economy respond to these competitors will determine whether trade
relationships are peaceful or not. The economically powerful are in a position to
ensure the long-term structural prevention of conflict. If they choose to utilise
this power to advance their self interests on the backs of the rest of the world,
however, instability and envy will be the result.

‘Soft power’, political persuasive power, remains largely a Western preserve.
English is the global language for trade and commerce; Western values domi-
nate most multilateral institutions and western states exercise disproportion-
ate influence within them. This is one reason why many non-Western actors
feel alienated and excluded. This power manifests itself in a certain altruism
(led by Western Europe) in terms of overseas development assistance and other
kinds of humanitarian intervention. These transactions generate gratitude and
anger. Who benefits from these transactions and who does not? Who is viewed
as marginal and who central>? Who is listening to the voices coming out of

Jeftrey S. Rusten, Thucydides: The Peloponnesian War, Book II (Cambridge University Press
1989) p. 8I.
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the world’s peripheries? If Martin Luther King is right and [r]evolutions are
the cries of the unheard’, it could be argued that terrorism is also a cry of the
excluded and unheard as well.

An analysis of conflict trends cannot be separated from wider analysis of techno-
logical, economic, political and social development or from the ways in which the
world system is organised into top dogs and underdogs. There is no simple causal
explanation for stable peaceful relationships which is why the best analyses of the
structural and proximate sources of conflict are holistic and systemic. What we can
do is identify a number of critical economic, political and social factors that increase
the probability of violence and war.

Economic Sources of Conflict

Although there is a serious debate about the relationship between economic fac-
tors and peace it is clear that most modern wars are concentrated in the poorest
countries. 56 % of those countries classified as having low development by the UN
Human Development report experienced civil war in 1997-2001. Only 2 % of those
countries classified as having high development experienced civil war in the same
period.®

'The World Bank in its recent report Breaking the Conflict Trap — Civil War and
Development Policy® argued that war causes poverty but poverty also increases the
likelihood of civil war. Countries with low, stagnant, unequally distributed per capita
incomes and heavily dependent on primary commodities face ‘dangerously high risks
of prolonged conflict’. This is further exacerbated by what the Bank calls ‘the conflict
trap’. This trap reflects the fact that once countries have experienced a conflict they
double their chances of having another conflict within a 5 — 10 year period. If they
have experienced two conflicts their chances of another are quadrupled. In the last
five years much attention has been devoted to the role of greed as a source of conflict.
As always in relation to these arcane debates it is neither one factor nor another that
is most important. Rather there is an agreement that greed coupled with grievance
is a prime propellant of violent conflict. This combination becomes especially lethal
when connected to failed and failing political systems or what Mansoob Murshed
at the Institute of Social Studies in The Hague calls a ‘disintegrating social contract’
between ruler and ruled.™®

'This means that all of us have to become better at thinking about ways of
addressing economic discontent and satisfying basic human needs. It is also impor-
tant to focus on some of the historic legacies of violent conflict. Both sources of con-
flict need to be addressed simultaneously if citizens of countries in conflict are not to
be paralysed by their past and /or doomed to repeat old patterns of violence.

8  See Dan Smith, Zhe Atlas of War and Peace (2003 Earthscan Publication) p. 1o0.

9  Paul Collier et al., Breaking the Conflict Trap: Civil War and Development Policy (2003
Oxford University Press and World Bank).

10 Presentation to International Alert, 14 September 2002.
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Political Systems and Conflict

Violent conflicts also tend to occur more frequently within autocratic and non-dem-
ocratic political systems or within systems that are in transition. In terms of estab-
lished democracies for example, only 12 % were involved in civil war whereas 45 % of
one party dictatorships were involved in civil war and 30 % of states with transitional
or uncertain democracies were involved in civil war.’* Because of these associations
it is important to identify whether or not state systems are moving in a more or less
democratic direction. Monty Marshall and his team at Maryland University have
been analysing movements towards democratisation. They identify a post cold war
‘wave of democratisation’ which has slowed down over the past three years.

There were 83 countries classified as democracies in early 2002, nearly double the
number of democracies counted in early 1985 (42). The 80 autocracies in 1985 fell by
nearly two thirds to 28 in 2002. At the same time, the nearly three fold jump in the
number of states that fall in our middling category of regimes, the transitional poli-
ties or ‘anocracies’ (from 16 in 1985 to 47 in 2002) appears to have levelled off. **

They argue that the sharp rise in the number of ‘anocracies’ is cause for serious
concern. Such regimes are highly unstable and over 50 % experience major regime
change within five years and over 70 % within 10 years. They are about six times more
likely than democracies and two and half times as likely as autocracies to experi-
enced armed societal conflict. They are also three times more likely to experience
major reversions to autocracy than democracies.’s These trends suggest that gov-
ernmental and non-governmental organisations working to prevent violent conflict
need to direct more attention to the promotion of stable democratic regimes and the
enhancement of effective and capable government with high levels of popular par-
ticipation. In particular it is important to promote the rule of law, oppose any drift
towards a culture of impunity and to advance and promote multilateral institutions
like the International Criminal Court which are aimed at generating some interna-
tional sanctions for gross violations of human rights in war. None of this is simple
and there are some very complex variables at work.

There is, for example, a nearly linear relationship between wealth creation and effec-
tive democratic governance — stable democracies are associated with high per capita
incomes. But it is not clear how much or in what ways democracy fosters peace, eco-
nomic growth and structural stability. Thus in terms of Curle’s three poisons while
individual greed may be dysfunctional a collective commitment to generating public
wealth is essential.

... it is only the fully and deeply institutionalised forms of democracy that are truly
stable, resilient and peaceful. These ‘perfect’ democracies are clearly superior over

1z Dan Smith op. cit., p. 14.
12 See Monty Marshall and Ted Robert Gurr, op. cit., p. 7.
13 Ibid.
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the other forms of governance on nearly all measures of effectiveness and per-
formance. Yet open forms of governance in general have shown themselves to be
extremely fragile political systems that are highly vulnerable to internal challenges.
They are particularly ill equipped to manage or repress violent challenges, whether
revolutionary, separatist or predatory, and they are ill suited to withstand the twin
pressures of grievance and contention in war torn societies.™

These arguments suggest that we need to pay more attention to the precise relation-
ship between development, governance and stable peaceful relationships. What is
known as the development and security or development and peace-building nexus,
therefore, is a key part of developing adequate conflict prevention mechanisms. The
development of effective and capable democratic systems is critical to maintaining
the rule of law and avoiding the culture of impunity that often occurs when the rule
of law is subverted as it has been in Georgia, Zimbabwe and in many other areas of
conflict.

Human Rights and Conflict

Violent conflict (war) is also strongly and positively correlated with minor or major
violations of human rights — especially civil and political rights. Political regimes
which violate a wide variety of civil and political rights are much more likely to
experience political violence than those which do not violate such rights. Seventy
two percent of states involved in civil wars also reported extra judicial executions,
torture, police and prison violence, as well as the mistreatment of refugees and immi-
grants.’

'This information suggests a need for much closer liaison between individuals,
groups and organisations working on conflict prevention and those monitoring and
promoting Human Rights. There is something of a paradox here, however, in that
effective peace work in a zone of violent conflict is problematic if the antagonists
feel that the external intervenors are from the human rights rather than the conflict
prevention community. What is absolutely certain though is that state repression of
political dissent or the denial of political rights to any section of the population is a
major trigger to armed conflict.

Many of the world’s current violent conflicts, however, flow from what can be
called ‘vicious identity politics’ and deep horizontal inequality (i.e. marginalisation
and exclusion of groups from economic, social and political benefits on the basis of
class, identity, and ethnicity). This systematic marginalisation of whole groups gen-
erates high levels of systemic instability and can only be maintained with high levels
of state repression.

What is much more problematic, however, is how to address this exclusion
non-violently and politically. What incentives, for example, might be applied to per-
suade the minority Tutsi population in Burundi to share their economic, political

14 Ibid, p. 2s.
15 See Dan Smith, op. cit., p. 12.
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and military power with the majority Hutu population? In the absence of systematic
efforts to address these gross inequalities, the prospects for stable peace seem very

bleak indeed.

Ethnicity and Conflict

It is now becoming common wisdom in the field that ethnicity itself is not a source
of conflict. Rather it is the particular demographic mix of different ethnic groups
that is likely to have an impact on whether or not violence is more or less prob-
able. There are more violent conflicts in those countries which have ethnic, racial or
national minorities of more than 30 % with a very rapid rise in those with more than
50%. The demographics of Burundi for example where there is a concentration of
economic and political power in the hands of the Tutsi generate a strong disposition
towards violence either (a) to protect power and privilege or (b) to challenge such
power and privilege.

Another source of conflict related to and flowing out of identity politics are vio-
lent movements for self-determination. The number of such movements has been
diminishing in recent years but once these movements embark on a strategy of vio-
lent rebellion this tends to become normal if the ends are not realised. Rebel move-
ments that have employed violence in the past have a 77% greater likelihood of using
that strategy in the future than those movements which have expressed their inter-
ests and concerns through peaceful non-violent protest*® Once again the challenge
facing the conflict prevention/ transformation community is how to break cycles
of violence and revenge and replace them with more virtuous ones. Or more opti-
mally, how might those interested in conflict prevention reinforce and consolidate
the expression of self-determination claims through non-violent means. When and
where there is an initial commitment to non-violence, there is a tendency for this
form of protest to reinforce itself.

Asymmetric Conflict

'Those who lack political, military and economic resources have always resorted to
what is now known as ‘asymmetric conflict’. (This is where small and dedicated
groups of people, social and political movements challenge larger dedicated power-
ful nations and peoples). The tactics that these groups employ to secure recognition
of their social and political needs always rely on surprise, cunning, and probing for
vulnerability in the powerful.

The September 11 attacks on the Twin Towers in New York were a particu-
larly graphic, tragic illustration of modern asymmetric warfare. These attacks have
changed many of our underlying assumptions about security, insecurity and the sup-
posed omnipotence of state systems in relation to the protection of citizens.

Asymmetric conflict therefore is likely to have very profound implications for
all sorts of state (top down) and non-state (bottom up) sponsored violence into the

16 Monty Marshall and Ted Robert Gurr op. cit., p. 36.
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21 century. The politics of terror (whether it is US/ UK ‘Shock and Awe tactics’)
or the deliberate use of violence by small groups claiming to represent massive con-
stituencies and seeking to provoke ‘enemy over-reactions’ has become a sad reality of
the first few years of the 21" century. The terrorist acts against the United States and
the military responses to it in Afghanistan and Iraq (and lower level responses in
other parts of the world) have given a new legitimacy to the application of force to
destabilise or defend existing regimes. This is already generating imitative responses
as state systems start reviewing their defensive and offensive military capacity and
as a wide variety of new political movements contemplate the use of violence as a
political tactic in their respective struggles.

September 11 2001 not only reminded the most powerful nation in the world of
its vulnerabilities; the subsequent ‘war against terror’; the forceful overthrow of the
Taliban regime in Afghanistan, the overthrow of Saddam Hussein and the occupa-
tion of Iraq, the unresolved conflict in Israel/Palestine, have resulted in some fairly
fundamental challenges to traditional conceptions of peace, security, and liberty and
placed some question marks over taken for granted concepts of open, pluralistic and
democratic societies.

When 67% of United States citizens suggest that they are willing to sacrifice
First Amendment Rights for strong national security or when political movements
use suicide tactics in pursuit of their cause it is clear that political philosophy is being
changed by current political and military practices. These are likely to have very pro-
found implications for our understanding of freedom, politics and violent forms of
communication.

Somewhat paradoxically the heightened stress on national and state security
is arousing some of the threats it is intended to allay. These are turbulent times.
New divisions are occurring within and between different states and regions and too
many actors are choosing violence as a means of securing recognition and promoting
their personal and political interests.

Conflict Actors

It is important to link some of the macro dynamics underlying conflict to spe-
cific actors. These actors have been changing over the past twenty years as differ-
ent individuals and groups resort to violence in pursuit of their interests. Internal
conflicts are generally fuelled by urban elites, allied with the local political/religious
power structure and the military. Rebel movements, for example are often led by
disaftected or excluded urban-based leaders who take their grievances to rural areas.
These groups are often closely linked with organised criminal groups that laun-
der money, sell illicit arms and dispose of looted minerals. Disaffected and unem-
ployed youth, and children, often provide the muscle to these rebel movements. The
Coalition to Stop Child Soldiers estimates that there are some 300,000 child-sol-
diers worldwide.

Multi-national corporations are conflict-actors in their own right. For example,
in Colombia, Indonesia and Sudan a number of different oil companies have directly
or indirectly financed government security forces deployed against rebel groups.
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'The principal victims of violent conflict, however, continue to be unarmed civil-
ians killed or injured either directly by warfare or as a result of the breakdown of
government health and other social programmes. In the Eastern Congo for exam-
ple, the ICRC has estimated that 2.5 million deaths have occurred since the second
Congo war began in August 1998 of which 350,000 can be attributed directly to vio-
lent conflict. The rest were due to conflict-related disease and malnutrition.

These conflicts will inevitably lead to an outflow of refugees and increased
numbers of internally displaced persons. Such movements of people in turn disrupt
normal patterns of production, leading to food and other shortages and increased
poverty and deprivation. Neighbouring countries can become destabilised as guer-
rilla movements are often formed from refugees groups and conflicts slip across
borders.

The Dynamics of Future Conflict

As has been noted above conflict dynamics will continue to be driven by autocracy,
anocracy, state repression, poverty, vicious identity politics as well as religious and
ethnic grievances. There will always be struggles for control of mineral and other
resources as well. These diverse sources of conflict are always inter-related. While
they can be separated for heuristic purposes in fact they should be held together.
'This means that more attention needs to be paid to holistic analyses and the devel-
opment of more integrated responses.

If the experience of the past three years is anything to go by we can expect that
these economic, political, ethnic and others conflicts will be exacerbated to a large
extent by an increase in world population from 6.1 billion now to 7.2 billion by 201s.
Ninety five percent of this increase will be in developing countries, mostly in rap-
idly expanding urban areas. Given that a good number of these countries have frag-
ile political systems, the combination of population growth, inadequate economic
capacity and urbanisation will encourage instability.

Many states for example, now have a disproportionate number of children.
About 30 % of Afghans, for example are under the age of 20. The increasing number
of unemployed or under-employed youth will provide a ready pool of people who
see themselves as having nothing to lose by joining political (or pseudo-political)
movements willing to use violence to realise their aims.

When these demographics are added to location it becomes a very poisonous
mix indeed. Most of the new ‘hot’ conflicts that have occurred in the past three years
have done so in regions already afflicted by warfare. In general new incidents of col-
lective violence (with between 25 — 1,000 war deaths) have occurred in regions or
‘bad neighbourhoods’ with on going serious armed conflict occurring somewhere in
the vicinity. We need more sophisticated regional analyses of conflict and better-
integrated regional responses to such conflict.
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Focus on the Prevention of Deadly Conflicts'

How do we ensure that these negative dynamics are transformed into more benign
and virtuous ones and that the early warning/early response gap is reduced so that
national, regional and global actors can respond proactively and immediately to signs
of incipient violence? How do we take advantage of this rather bleak moment in his-
tory to rethink the role of the non-violent, unarmed peace builder and peacemaker?
How do we start living relatively ‘carefree’ lives free of fear, pessimism and despair?
What do we need to do to start thinking of a different kind of politics which places
the service of the weakest and most vulnerable at its heart rather than the promotion
of the richest and most powerful? How do we deal with terrorist threats and chal-
lenge them non-violently rather than violently? And how do we ensure that there
is an open-ended pursuit of human security and a desire for deeper relationships
between peoples in order to guarantee stable peaceful relationships?

A promising new area for conflict prevention lies in a better use of both official
and unofhicial development assistance to generate structural stability. This has been
conceptualised in terms of a development/peace building nexus or what some others
think of as the development/security nexus. For too long these areas of national
and international policy have been thought of as relatively independent spheres
of activity. The national security apparatus-police, intelligence, military and all
other coercive agencies of the state have tended to receive the lions share of public
recognition and funding. These agencies are the iron fist that lies beneath the velvet
glove of State legitimacy. They confer the monopoly of power that lies at the heart
of national sovereignty. Development, anti-poverty, emergency relief, preventive
diplomacy and conflict prevention programmes of most wealthy states (with some

17 'The Carnegie Foundation made a major contribution to this debate with its report on
the Prevention of Deadly Conflict. See Carnegie Commission on The Prevention of Deadly
Conflict (1998 Oxford University Press). In this they argued for the prevention of deadly
conflict through the development of capable states, rule of law, social safety nets, protec-
tion of Human Rights and the development of robust human societies, the prevention
of ongoing conflicts spreading by creating appropriate economic, social, political and
military barriers, methods for preventing the re-emergence of violence in the aftermath
of conflict through smarter use of security forces, police etc. They also placed a lot of
stress on early reaction to signs of trouble particularly early responses to early warning
and the development of comprehensive balanced approaches to alleviate pressures trig-
gering violent conflict. There was also a strong commitment to extended and expanded
effort to deal with underlying root causes of violence and many suggestions in relation
to the operational prevention of conflict, the development of more enlightened politi-
cal and military leadership and reform of regional and global organisations. Throughout
all of their recommendations, however, there was a strong emphasis on dealing with
the underlying structural sources of conflict and violence by focussing on new concepts
of security, abolishing Weapons of Mass destruction, promoting cooperative security
arrangements, and more attention to security within states, adequate law, justice and
penal systems, long term development and more clarity about how to utilise state lead-
ers, civil society leaders and professional NGOs in short and long term prevention proc-
esses.
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notable European exceptions) on the other hand receive little public or political
recognition and have been relatively deprived of funds.

From 2002 to 2004, for example, US defence budgets increased by USs 9o billion
or 27% more than the 2001 level. US AID’s total budget (grants and loans) in
2001, however, was only USs10.7 billion which means that the increase in defence
expenditure is over 8 times larger than the total USAID budget. Although these
amounts are not that large in terms of total GDP (below 1%) or the Federal budget
(below 5%) they are being financed largely through deficit financing. This has cush-
ioned the negative impact on social sectors. In the long term, however, this rate of
military expenditure will result in reduced government and private expenditure on
other things."®

In addition to a rather unequal allocation of resources between the development and
the security sectors, there has also been some conceptual confusion about the ways
in which the policy agendas of these two sectors intersect, complement or contradict
each other. It is assumed that the ‘hard’side of State activity is primarily responsible
for law, order and social harmony while the ‘soft’ development side provides safety
nets for the impoverished and disadvantaged, slightly higher levels of general wel-
fare and some general incentives to economic growth nationally and globally.

'The rich and powerful, for example, value development and aid agencies much
less than they do foreign ministries, intelligence agencies, departments of defence
and other coercive agencies. The result of all this is that for the past fifty years the
development and security spheres have been viewed as relatively autonomous —
security is viewed by policy makers as essential to development but development, for
most, has not been seen as central to security.

'The central concern of national security specialists has been and still is ‘what
dangers might threaten the survival of the state’> How might these dangers manifest
themselves in the short and medium term and what are the appropriate responses to
them? The central concerns of development and nation-building specialists has been
the factors that constitute the right sets of institutional and other arrangements that
will deliver true human welfare and real human security. For soft power specialists,
force should only be used when all non-violent methods have been exhausted. Wars
of necessity are legitimate in self-defence — wars of choice such as Iraq are rarely if
ever legitimate and certainly not for the purpose of regime change by an external
power.

While national security specialists have been happy to promote a certain amount
of multilateralism to generate more order in the international system they have not
and do not focus much, if any, attention on the achievement of order through the
cultivation of trustworthy relationships, justice or the systematic pursuit of human
security (or care-free-ness) for the weakest and most vulnerable. This has been left
to the UNDP and the Canadian and Japanese governments. All of these actors

18 See Francis Stewart, ‘Development and security’, Unpublished paper prepared for Fifth
Annual Global Development Conference, New Delhi 25 — 26 January 2004 p. 20.
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have recently developed the concept of ‘human security’ to encompass not just the
achievement of minimal levels of material satisfaction but also the absence of severe
threats of an economic or political kind.

'The traditional realist security equation stands in stark contrast with this. It was
and is dominated by the fear of war and the security of states rather than the secu-
rity of individuals and groups. It has relied heavily on the concept of ‘peace through
strength’and shibboleths about waging peace by preparing for war. It does not worry
too much about whether or not regimes are treating their individual citizens and
minorities with justice and fairness. On the contrary it is preoccupied with whether
or not states are good allies and friends or more optimally willing to be vassals under
a benign imperium. Traditional realists are worried about coalitions of the strong
and powerful, who is on ‘our’side and who is not.

In the recent evolution of political systems market and state security institu-
tions have remained privileged but social, community, and civil society spheres have
tended to be both relatively and absolutely neglected. Unless we start thinking in
terms of conflict sensitive development strategies and developmentally sensitive
security strategies the world is going to get more and more insecure and the quest
for true human security will become more elusive than ever.

The Biblical Psalmists, 2,000 years ago looked forward to the time when ‘[1]ove
and faithfulness met together and justice and peace kissed each other’. (Psalm 8s.)
Despite this ancient aspiration, justice, development, peace, and reconciliation
remain elusive irrespective of globalisation processes and a hugely enhanced global
productive capacity. How do we explain to the world’s poorest, for example, that the
richest fifth of the world’s people consumes 86 % of all goods and services while the
poorest fifth consumes just 1.3% of this amount? How do we justify the fact that
the three richest people in the world have assets that exceed the combined gross
domestic product of the 48 least developed countries or that the world’s 225 richest
individuals (of whom 60 are American with total assets of $ 311 billion) have a com-
bined wealth of over s1 trillion which is equal to the annual income of the poor-
est 47% of the entire world’s population? How do we explain to Africans that the
average African household today consumes 20 % less than it did 25 years ago while
Americans spend 8 billion a year on cosmetics or $2 billion more than the estimated
annual total needed to provide basic education for everyone in the world?

These sorts of figures reflect a deep and expanding division between rich and
poor, a global inequality that is unjust, unacceptable and untenable over the medium
to long term. This central divider is the global backdrop, however, against which any
discussion of development and peace building must take place and where long-term
conflict prevention must start.

There is evidence, for example, of widening differentials between Moslems and
Westerners. The 1975 — 1999 annual growth in per capita incomes in Arab States
was 0.3 % while that of high-income OECD countries was 2.2 %. Similarly there is
a widening gap in the per capita incomes between Israelis and Palestinians. Israeli
per capita incomes have been growing at 5% per annum (1990 — 1999) while GDP
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in Palestine has been declining at a rate of 7.5 %. Unemployment in the areas under
Palestinian authority is 40 % compared to 9 % in Israel.*?

Clearly there is no direct causal relationship between these divisions and global ter-
rorism nor is there a direct relationship between global economic inequality and the
37 persistent internal conflicts that exist in 2004. These inequalities, however, do feed
negative perceptions of concentrated wealth, power and military might.

'The cost of achieving and maintaining universal access to basic education, basic
health care for all, reproductive health care for women, adequate food for all and
clear water and sewers for all is roughly s 40 billion a year or less than 4% of the
combined wealth of the 225 richest people in the world. Another way of putting this
is to remind ourselves that this figure is very close to the 14 % extra defence expendi-
ture of $48 billion which President Bush asked for and received from Congress in
2003.

Conflict sensitive development planning and more synergy between the devel-
opment and security or the development and peace building agendas is, there-
fore, absolutely critical to the achievement of stable peace and conflict prevention.
Violence generates huge development costs. To tackle violence involves meeting
these costs not with an enhanced and expanded military but with more targeted
resources for smarter development. This involves a mainstreaming of conflict sen-
sitivity across a range of different development sectors — how can the educational,
health, justice, welfare and environmental sectors for example, be utilised to advance
structural stability and peaceful relationships? What role should the private sector
play in this? How much can state systems intervene to rectify gross inequalities
without constraining market growth? These are the issues that confront those who
wish to promote the development and peace building agenda. It is a huge intellec-
tual undertaking which requires considerable courage and political will.

In the first instance it is important to develop some vision of change that com-
bines the development, security and democratisation agendas in an integrated and
organic fashion. ‘Without a vision the people perish! (Proverb 29, verse 18) It is
also important within this to highlight inclusive patterns of development, which are
participatory, just and oriented towards the generation of stable and trusting rela-
tionships. This is critical to the achievement of lasting peace and security. In these
processes it is vital to incorporate a wide range of civil society stakeholders in order
to focus more systematic political attention on who is included and who excluded
from the allocation of scarce national resources. All of this work has to be imbed-
ded, however, in some theory of social and political change. What is our vision of a
desirable future, what are the visions of parties to conflict, where do they intersect?
How sensitive are we to visions that we have difficulty accepting but which might
be very salient for others? How do we let go of our own visions so that we might
enable the realisation of those of others and in that process discover some deeper
meanings for our selves?

19  Francis Stewart op. cit., p. 22.
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Secondly, it is vital to get the analysis right. There are some crucial economic,
political and social sources of violence that need to be distinguished very carefully
if conflict resolvers are to design adequate processes for dealing with them. If there
is a strong and consistent association of economic and political factors with violent
conflict, it is imperative that these be assigned rather more primacy in the design
and implementation of intervention strategies than has been the case until now. To
ignore such dimensions and to focus intervention processes on coercive processes
without addressing the underlying sources of structural or direct violence will gen-
erate very inadequate foundations for stable peace. These projects may enhance the
‘feel good factor’but will generate even deeper despair at the capacity of government
and state systems to perform their social functions.

'Thirdly, many good initiatives are subverted by the actions of corrupt gov-
ernments, and the increasing criminalisation of politics. It is vital, therefore, to
understand the linkages within and between different political complexes and the
networked nature of relations between the state, civil society, the formal and non
formal economic spheres, criminal and non criminal groups, paramilitary, police and
military elements.

Fourth, most of these conflicts are occurring in environments with undemo-
cratic political systems, where there are persistent patterns of gross violations of
human rights, widespread state repression of dissidents and large minority popu-
lations. There are huge dangers, however, in trying to generate regime change and
‘instant democracy’in countries that have been habituated to repressive authoritar-
ian rule. The transition periods are the most dangerous. Conflict resolvers need to
develop more integrated analyses of these problems and devise intervention strate-
gies that enable more organic evolution of different systems. Despite what President
Bush hopes for in Iraq, the US will be unable to impose democracy from the ashes
of an authoritarian system. It will require much more than a few months to devise a
constitutional arrangement that satisfies the needs of Shia, Sunni and Kurds.

Fifth, the structural sources of organised violence generate challenges for peace
builders which often seem far greater than their current capacity to respond to them.
'This means that peace builders need to maximise their resources wherever possible
seeking higher levels of communication, cooperation and positive working relations
with like minded actors in the governmental, inter-governmental, private and non-
governmental sectors. We need clarity about different competencies and a more effi-
cient division of labour between all actors. We need radical systemic perspectives to
generate the right sorts of policies. The NGO conflict resolution (peace-building)
sector, for example, is expanding, professionalising and acquiring more resources to
engage in long-term conflict transformation processes. It remains predominantly
Northern, however, and its resources are miniscule compared to those available to
the world’s military and armed non-state actors. It has a limited capacity to chal-
lenge the political and economic dynamics of organised violence. It certainly has
difficulty dealing with the criminalisation of politics, failed states, predatory states,
institutionalised corruption and widespread subversion of the rule of law amongst
other issues. The NGO sector cannot ‘mediate with muscle’ nor can it enforce solu-
tions to problems. Its strengths lie in other areas. It has flexibility and an ability
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to respond to human suffering without being politically constrained. It needs to
acknowledge the limits of its competence as does the state. Both need to join forces
in the difficult task of achieving sustainable peace and development simultaneously.
Both need to build on the unifiers rather than the dividers in society since strong
and resilient communities are fundamental pre-requisites for human existence and
security.

Sixth, although reducing fear, building trust and restoring confidence are all
necessary elements of any move towards a cessation of violence, they are not sufh-
cient. This requires a much less adversarial much more problem solving orientation
to politics. Perhaps this is the major contribution that the Conflict resolution com-
munity can make to transform corrupt and deficient state and economic systems. It
can begin modeling political processes which are collaborative rather than competi-
tive, unconditionally constructive rather than adversarial and where the interests of
all are placed at the heart of the political process. This may sound rather utopian but
it is essentially where most of the major development donors are moving.?® (This is
also beginning to happen within the private sector as well). Conflict prevention is
well and truly at the heart of the political and development agendas.

Seventh, we need more political commitment and greater recognition of how
conflict sensitive development strategies might be mainstreamed and most impor-
tantly implemented in macro policy and micro programme and project cycle frame-
works. There are ongoing first, second and third track discussions about what
constitutes the right programming needs and priority responses at all phases of vio-
lent conflicts and there are certainly many discussions about specific roles, respon-
sibilities, burden sharing and basic operational coordination among development
agencies. The fact that these discussions are taking place is in itself a positive sign
and there is now general agreement that peace, stability and human security should
be at the centre of bilateral, regional and multilateral development planning, fund-
ing, and implementation in violent conflict zones.

All of these elements are going to require new perspectives, new ways of think-
ing about old problems and new processes for designing truly empowering and
emancipatory partnerships between donors and recipients in war torn societies.
Only by addressing these issues, however, will we start dealing with the fundamental

20 See Cynthia Caigals and Manuela Leonard, Conflict Sensitive Approaches to Development
(2001 Safer World, International Alert and International Development Research
Centre) for an elaboration of all the diverse ways in which different national govern-
ments, multilateral agencies are addressing these issues. There are, however, many other
more official reports which are signalling political dissatisfactions with the old relief/
development model and a desire for new ways of addressing complex issues. (See e.g.
the 2000 OECD DAC Guidelines on Conflict Peace and Development Cooperation
which also resulted in the development of the Conflict Prevention and Post Conflict
Reconstruction Network (CPR) which brings together aid and development policy
makers to work out how they can be more efficient in terms of conflict prevention and
post conflict reconstruction.) The EU’s recent policy papers on Conflict Prevention and
different UNDPA (United National Department of Political Affairs) and UNOCHA
(United Nations Office for the Coordination of Humanitarian Assistance) reports etc
are all moves in this same direction).
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asymmetries. The fact that both the development and conflict resolution communi-
ties have realised this need is an optimistic sign. The major message which politi-
cians need to hear, however, is that military and development policies based on fear,
vulnerability, revenge or a desire for revenge are doomed to generate insecurity for

all of us.
As Seamus Heaney in his poem Zhe Cure at Troy* puts it:

Human beings suffer,

They torture one another,
They get hurt and get hard.
No poem or play or song
Can fully right a wrong
Inflicted and endured.

The innocent in gaols

Beat on their bars together.

A hunger striker’s father
Stands in the graveyard dumb.
'The police widow in veils
Faints at the funeral home.

History says, Don't hope

On this side of the grave
But then, once in a lifetime
'The longed for tidal wave
Of Justice can rise up

And hope and history rhyme

So hope for a great sea change
On the far side of revenge
Believe that a further shore

Is reachable from here
Believe in miracles

And cures and healing wells

21 Extract from Seamus Heaney, Tbe Cure at Troy (1990 Faber and Faber) p. 77.



Policing after Conflict: Peace-Building and the
Responsibility to Protect

Andrew Goldsmith'

‘Policing has been the great lacuna of peacekeeping.”

‘[T]he modern role of civilian police in peace-building needs to be better under-
stood and developed.’

Introduction

In a survey of approximately 1200 Iraqis in late 2003, the Baghdad-based Independent
Institute for Administration and Society Studies found that only 28 % were confi-
dent that the coalition forces could improve the situation in Iraq. Still, some 57%
said they would feel less safe if the coalition forces were to leave immediately. In
terms of what was wanted, 95% supported the right to criticize the government,
and 86 % supported the right of freedom of religion. Even more than improved job
opportunities in government, eighty per cent of those polled stated that ‘the institu-
tion that could most improve things was the police.™

Despite findings of this nature, policing in the aftermath of major conflict is
a largely neglected theme within the fields of international law, strategic studies,
human rights, criminal justice and development studies.5 And given its obvious rel-

1 I'would like to thank Eloisa Calabio, Flinders law graduate, for her thorough research
assistance and in the preparation of this paper for publication. This work forms part of
my research on policing and insecurity in weak states, for which I would like to acknowl-
edge the previous support of the Australian Research Council. The comments of the
anonymous reviewer are also gratefully acknowledged.

2 Mary Kaldor, New and Old Wars: Organized Violence in a Global Era (Polity Press, 1999)
125.

3 United Nations, Report of the Panel on United Nations Peace Operations (2000)
(‘Brahimi Report,’ A/55/305-S/2000/809) 7.

4 David Ignatius, ‘Iraqis Want to Embrace the Future but Prepare for Civil Strife’ (2004)
29 January — 4 February The Guardian Weekly 31.

5 Alice Hills, “The Policing of Fragmenting States’ (1996) 5 Low Infensity Conflict and Law
Enforcement 334; Andrew Goldsmith, Policing Weak States: Citizen Safety and State
Responsibility’ (2003) 13 Policing and Society 3; Arrick Jackson, ‘Policing after Ethnic
conflict: Culture, Democratic Policing, Politics, and the Public’ (2001) 24 Policing: An
International Journal of Police Strategies and Management 563.

Ustinia Dolgopol and Judith Gardam (eds.), The Challenge of Conflict, pp. 21-48.
© 2006 Koninklijke Brill BV. Printed in The Netherlands. ISBN 9o o4 14599 o.
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evance in relation to the now-blossoming state-effectiveness literature,® its omis-
sion from much of this literature is very curious.” As Mary Kaldor has noted® it is
even treated marginally in the peace-keeping literature.” Consequently, how polic-
ing can contribute to peace-building after periods of instability and internal conflict
through the competent, impartial performance of the mundane tasks of order main-
tenance and law enforcement remains a largely open question for scholars, policy
makers and practitioners alike.

As a humanitarian issue, it is one for the international community as well as for
individual states. Given the prevalence of this kind of conflict in the last decade of
the twentieth century,” the lacuna should be a matter of concern for governments,
citizens and international assistance agencies. It is widely recognized that effective
state policing can reduce the incidents of violence-prone situations. The police
undertake the practical task of protecting individuals from predatory and abusive
attacks by fellow citizens. Developing thinking in this area is therefore pertinent for
states recovering from violent crises as well as for those foreign governments, NGOs
and other agencies seeking to assist the processes of recovery in those states.

Policing’s importance beyond the domestic criminal justice sphere has grown
significantly in recent years by reason of changes in the nature of human conflict.
Conflict since the end of the Cold War has become predominantly internal or
intrastate in nature, rather than external and interstate.’* We live in an era of ‘new
wars,’ in which conflict for most citizens of the planet is more likely to be defined
by Kalashnikov rifles than by Tomahawk missiles.”> Pressures for greater attention
to police and law enforcement have also grown as a consequence of greater concern
about transnational crime® and international terrorist networks. While many of
the factors underlying internal conflicts have their roots in transnational or even
global phenomena, the principal impact of violence and conflict continues to be felt
locally. Police, as a quintessentially local, state-based institution, I will suggest, have
a crucial role to play in establishing peace in societies fractured by internal violence
and longstanding social conflicts. In terms of humanitarian relief and longer term
development assistance, they are the key state,and indeed, key social institution in the
practical implementation of what a recent commission has called ‘the responsibility

6  Francis Fukuyama, State-Building: Governance and World Order in the Twenty-First
Century (Profile Books, 2004).

7 One scans the indexes and tables of contents of books on this topic largely in vain in the
search even for passing references to the role of police forces.

8  Kaldor, above n 2.

9 E.g. Alex Bellamy, Paul Williams and Stuart Griffin, Understanding Peacekeeping
(Polity, 2004); Ronald Paris, A¢ War’s End: Building Peace after Civil Conflict (Cambridge
University Press, 2004).

o Ibid.

m Ibid.

12 Michael Howard, The Invention of Peace: Reflections on War and International Order
(Profile Books, 2001).

13 Ethan Nadelmann, Cops Across Borders: The Internationalization of US Criminal Law
Enforcement (Penn State University Press, 1993).
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to protect.”*+ Without the provision of secure conditions in which ordinary citizens
can reconcile and rebuild, progress at the grassroots level in terms of economic and
social development as well as human rights will remain elusive.’s

'This paper examines some dimensions of this theme and proposes some key
elements for a framework by which theory and practice in this area can be advanced.
'The focus of the paper includes the forms of international intervention and assistance
in the field of police reform in addition to some of the country-specific challenges
to have arisen in the context of reforming the police as part of wider peace-building
and reconstruction efforts. I shall argue that in addition to a timely need to respond
to the relative neglect of policing by the international community, we face the risk of
de-centering responsibility for the improvement of personal security away from the
state, instead turning to non-government organizations (NGOs) and civil society
for solutions. The state, I shall argue, must and inevitably will, continue to play the
key role in ensuring the personal safety of persons.*

Conflict and Insecurity in the Twenty-First Century

At the beginning of the twenty first century, life conditions for many citizens of the
world remain both parlous and perilous:

The personal security of people all over the world is still under threat — from
conflicts, political oppression, and, in some countries, increasing crime and violence.
War and internal conflicts in the 199os forced 50 million people to flee their homes
— 1 person of every 120 on earth. In the past decade civil wars have killed 5 million
people world wide. At the end of 1998 more than 10 million people were refugees, 5
million were internally displaced and another 5 million were returnees.'”

'The end of the Cold War in 1989-90 did not, contrary to some hopes, bring about an
end to fears of violent exploitation and loss of life and livelihood around the world.
A range of non-state actors, as well as corrupt and brutal regimes, has added to the
sum of human misery. The threat of nuclear destruction has been overtaken, if not
replaced, by a range of politically destabilizing factors operating at the state and sub-
state level. While some are local and distinct in nature, in many cases, instability is
fuelled if not motivated by competing groups pursuing narrowly based economic
and/or political advantage. Globalization of illicit as well as licit markets has meant

14 International Commission on Intervention and Sovereignty, The Responsibility to Protect:
Report of the International Commission on Intervention and State Sovereignty (ICISS,
2001).

15 This reasoning is increasingly evident in publications by the World Bank dealing with
conditions needed for successful development in developing countries. See particularly
World Bank, World Development Report 2005: A Better Investment Climate for Everyone
(Oxford University Press, 2004), chapter 4, ‘Stability and Security’.

16 Goldsmith, above n 5.

17 United Nations Development Programme, Human Development Report 2000: Human

Rights and Human Development (Oxford University Press, 2000) 36.
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that human trafficking, mineral extraction, drug trafficking and other transnational
crimes now act as threats or counters to the traditional nation-state structure. This
political and legal construct, ‘the state’, has been the foundation upon which not just
global order but local law and order has been premised for more than two hundred
years. As against the juridical notion, the reality for many people has proven to be
very different.

Victims of the ‘new wars’™®

are now more likely to be non-combatants. The
conventional distinctions between people, army, and government have been
dissolved in these conflicts, rendering ordinary people much more vulnerable to
armed struggles and conflict. Without means and mechanisms for, firstly, containing
conflict, and then maintaining peace at the domestic or local level, the costs to
ordinary people will inevitably grow. As Shearer notes:

'The costs of continued conflict are borne overwhelmingly by civilians... Moreover,
as violence continues, the desire for retribution and revenge can intensify and the
underlying reasons for the conflict may become obscured. These make eventual

reconciliation even more difficult.™

But merely suggesting that states in post-conflict societies need better police forces
risks ignoring some fundamental, and often entrenched, difficulties.

The State as Threat

For many people, the state remains a menace rather than a source of protection and
reassurance. Human rights reports attest voluminously to the shortcomings of many
states in terms of active repression, including the use of torture against ordinary
citizens. The role of the police as the principal domestic security agency of the
state has meant that the character of particular regimes has tended to be expressed
through the police. Hence, we find a common symbolic association made by many
people between ‘the police’ and ‘the state.”® Moreover, it has been ordinary people
who have borne the brunt of police actions in support of those regimes. Police have
very often acted as the repressive arm of brutal and/or corrupt regimes, resulting
in their activities being focused upon perceived threats to the regime and to the
neglect of ‘normal’ policing. Police in all countries for nearly all citizens tend to be
the most commonly encountered state agents vested with powers of coercion. The
very distinction between maintaining order, as opposed to fighting wars, means that
police rather than soldiers come to represent the state in the eyes of the populace,
for better or for worse. It is no coincidence that in many conflict-stricken countries,
local police garrisons and police stations have become the targets for violent attacks

18 Martin van Creveld, 7be Transformation of War (New Press, 1991).
19 David Shearer, ‘Exploring the Limits of Consent: conflict Resolution in Sierra Leone,’
(1997) 26 Millennium: Journal of International Studies 845, 847.

20 It is thus no coincidence that much of the violence in post-war Iraq during 2004 has
been directed against Iraqi police stations and personnel.
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by popular resistance and guerrilla movements. Recent events in Haiti and Nepal, to
choose just two examples, confirm this observation.

However, shortcomings in state policing can take several forms apart from
repression. There is also state incompetence, state corruption and state neglect of
basic service provision.** States unable or unwilling to train and maintain police
to a reasonable level of competence must expect their police to be vulnerable to
corruption, outside influence and personal distractions that undermine their
effectiveness. These are police forces operating in the context of ‘weak,” ‘failing’ or
even ‘collapsed’ states.*

In some instances, state weakness can be linked to police activities done in
large measure to appease powerful external constituencies. An example here is the
‘war on drugs’ conducted by the Colombian National Police in poor marginal rural
areas of southern and eastern Colombia. The logistical support provided by the
CNP to the fumigation of coca crops as part of Plan Colombia has undoubtedly
caused enormous harm to the standing of the police with local campesinos for whom
coca offers the best economic prospect for making a living. Not the least important
reason for police-community alienation is the limited or non-existent application by
the police to providing basic security to ordinary citizens in these areas. So long as
the internationally-fuelled ‘war on drugs’ overshadows other aspects of state-society
relations at the local level, policing will remain an alien presence ill-suited as well
as scantly disposed to providing basic citizen security.?s In other countries, the post-
colonial nature of these societies has meant that they have been left with police
traditions more designed to suppress local political resistance than to foster consent-
based policing strategies for the benefit of all persons. Within this constellation of
factors, we can locate a number of small states on Australia’s regional ‘doorstep’,
including the Solomon Islands and Papua New Guinea that many analysts would
categorise as ‘weak’ or ‘failing.’>

However, getting good policing established in post-conflict situations also
requires coming to terms with the characteristics of civil society. In poorly resourced
societies, this injunction becomes even more important as ways of ensuring order in
spite of meagre state funding are crucially needed.

Violent Entrepreneurs and Informal Power Structures

An underlying premise of the ‘weak states’ thesis is that there are non-state actors
impacting upon community safety and affecting levels of internal conflict.>s These

21 Goldsmith, above n 5.
22 Ibid.

23 Andrew Goldsmith, Maria Llorente and Angela Rivas, Foreign Assistance in Colombian
Policing’ in Andrew Goldsmith and J Sheptycki (Eds), Crafting Transnational Policing
(2005) (in preparation).

24 See Australian Strategic Policy Institute, Our Failing Neighbour: Australia and the Future
of the Solomon Islands (ASPI, 2003).

25 Goldsmith, above n s.
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groups threaten not just the effectiveness of states in terms of providing basic
security but also the legitimacy of those states. People unable to find sanctuary from
violence within the state will quickly seek it elsewhere. The groups undermining
state authority, as noted earlier, commonly take the form of organized crime,
insurgent, and terrorist organizations, with many groups being involved in more
than one if not all of these state-destabilizing activities. In extreme cases, we see
the ‘criminalization of the state’in which government leaders and officials become
integrated into personalized, rent-seeking criminal activity.”® International markets
and actors help to promote these irregular forms of entrepreneurship at the same
time as they undermine the authority and competence of the state. The networks and
markets involved in heroin and cocaine production have impacted severely upon the
political authority and competence of countries such as Afghanistan and Colombia
in recent decades.

Dufheld refers to these networks as emerging political complexes, signifying that
often those engaged in illegal activities of this kind cannot be dismissed as merely
criminal, partly because they exercise political power, frequently in tandem with
the formal political structures of weak or transitional states.”” As Duffield notes,
‘while usually intersecting the institutions of recognised states™ these groups have
the authority and capacity to mobilize resources for redistribution of wealth in new
ways. These parallel power structures also present new alternatives in terms of security
provision. Ironically, as they undermine the capacity of the state to protect, they
often provide new means of providing protection, at least for some elements within
the societies affected.*® ‘Normal policing’is no longer (if it ever was) viable. As Lutz
and Donnini’® have noted, in these situations, the police and military forces oscillate
between despotic coercion and violence towards citizens caught in the middle of
conflicts and a systematic disregard of ‘the need for protection by vulnerable rural
populations subject to predation by militarized non-state actors.’s

In analysing the motives of these groups, as indeed in seeking to distinguish the
state’s actions and interests from those of civil society, there are often no ‘bright lines’
to enable assessment and ready policy responses:

Conflict resolution approaches also tend to assume a clear division between pro-
war and pro-peace constituencies or between a criminalised war economy and a licit
peace economy. ... war dissolves conventional distinctions between people, army

26 William Reno, Warlord Politics and African States (Lynne Rienner, 1998); Mark Duffield,
Global Governance and the New Wars: The Merging of Development and Security (Zed
Books, 2001).

27 Duffield, above n 26.

28 Ibid., 163.

29 Goldsmith, above n s.

30 Catherine Lutz and Donald Donnini, “The Economies of Violence and the Violence of
Economies’in Henrietta L Moore (Ed), Anthropological Theory Today (Polity Press, 1999)
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and government. The networks which support war cannot easily be separated out
and criminalised in relation to the networks that characterise peace.?*

'This fuzziness in both moral and practical terms must be reckoned with in terms of
addressing the issue of how police can be reformed in ways to reduce rather than
promote conflict and to promote individual well-being.

‘Horses for Courses’? — Police and Military Roles in Conflict

As Sir Henry Maine noted over a century ago, while ‘[w]ar appears to be as old as
mankind ... peace is a modern invention.’ It is therefore useful to think about the
police as contributing to processes of pacification, alongside soldiers and civilians
of various categories, without becoming deluded by the prospect of achieving a
permanent peace or indeed insisting upon it as a necessary goal. We should also
flag the distinction here between ‘police’ and ‘policing’ in order to recognize that
the changeable and often unpredictable nature of conflict will mean that policing
(keeping the peace, enforcing the law, providing protection to individuals) will not
always feasibly be limited to specially trained non-military personnel (police).

Distinguishing between policing and military functions in conflicts and
providing for separate security mechanisms to reflect those functional differences in
post-conflict or indeed still volatile situations in part depends upon how we analyze
conflict. Terms such as ‘conflict’ and ‘dispute’ are often used loosely to describe a
wide variety of situations in which disagreement and often latent hostility or
violence is present. Bloomfields+ has proposed a multi-step ‘dynamic phase model’
to capture the stages through which conflicts can move. He notes that political
differences invariably start with a dispute — ‘a quarrel ... about ... resources, borders,
race, tribe, language, religion, minorities or who is to rule a particular territory.’ss A
conflict commences when one or other party to the dispute ‘begins[s] to consider
settling the dispute with force; that is, one or another party begins to arm seriously,
to import offensive weaponry or to employ symbolic forms of violence. Then, as a
third stage, things can move to a state of hostilities involving ‘outright, recognizable
warfare involving organized sides generating significant casualties.’s

Policing has a clear role in relation to disputes, and indeed in relation to conflicts,
as we shall see later. The police role in hostilities is less clear-cut. When configured
and deployed in paramilitary formations, their role in practical terms can vary from
public order policing to partisan repressive action on behalf of a regime or elite.
'This operational unpredictability, even carried out within the confines of the rule
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34 Lincoln Bloomfield, ‘Why Wars End: A Research Note’ (1997) 26 Millennium: Journal of
International Studies 709.

35 Ibid., 712.
36 Ibid., 713.



28 Andrew Goldsmith

of law, can prejudice public acceptance of police actions. Outside the framework of
law, human rights reports frequently attest to the difficulty of ensuring that these
‘public order’ police don’t descend into brutality towards groups perceived as hostile
to government. In Indonesia, the police’s public order division, BRIMOB, has been
criticized along these lines.’”

Separating the functions of policing from military-style engagement is therefore
highly desirable in any conflict situation, but especially in the case of open hostilities
where police risk being seen as partisan rather than impartial servants of the
common good. Sometimes though, the common good in policing will lie in selective
engagement in conflict reduction or prevention. As Bloomfield notes, preventing
or stifling conflict may not be an appropriate policy goal if confronted by a greater
policy evil such as the threatened use of weapons of mass destruction or genocide.*
For example, by permitting the democratic forces within civil society to openly
contest the Milosevic government in its final days without police intervention, the
former chief of the Yugoslavian police, Sreten Lukic, has been credited with playing
a vital role in effecting the removal of Slobodan Milosevic from power.3? In this
regard, the police action was hardly neutral in its effects; however, as I will suggest
later, there is a strong case for police acting impartially in post-conflict and conflict
prevention settings. Given the crucial structural position of police in societies
undergoing change, the development of guiding principles for police caught in such
situations is a matter of considerable importance that has received little attention.

How police and military roles will, and should, be defined then is partly a
reflection of the extent and kind of conflict as well as the degree of state viability.
'The greater the violence and the weaker the state, the more likely it is that military
as well as police intervention is appropriate. The differences between ‘weak, ‘failing’
and ‘failed’ or ‘collapsed’ states point to a spectrum of impacts of conflict upon
state effectiveness. In a conflict or post-conflict situation, especially one arising
after prolonged or intense hostilities, there will often not be a functioning state
in place to carry on basic government function including policing. Here, through
military defeat or bureaucratic paralysis, the state may be said to have ‘collapsed.’
'This describes the situation faced in the Solomon Islands in early 2003 prior to
the Regional Assistance mission to the Solomon Islands (RAMSI) intervention. In
these cases, the need to reconstruct will be great from the base level upwards.

In such cases, ensuring that the peace is maintained through disarmament,
demobilization and rapid attention to immediate needs (shelter, food, healthcare,
clean water, clothing) will be important. Ensuring disarmament and demobilization
of combatants would seem to demand an initial military presence, as the Solomons
case arguably showed. In many such cases, the unavailability of a trained international
police force to quickly intervene will mean that in the short-term, very often a
military force is the only option. They inevitably will be called upon to perform
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a variety of traditional policing as well as military tasks. On the other hand, the
responses needed in states which appear trapped in long-term conflict situations that
are severely affecting the capacity of the police to work effectively, will be different
in some regards and perhaps less extreme. These states are of the ‘weak’ or ‘failing’
kind. On this basis, Papua New Guinea may well warrant a different response from
the Solomon Islands, though any volatile situation probably demands contingency
planning in terms of rapid deployment of military capacity.

Responding to Conflict and Insecurity

In looking at how foreign police do and should get involved in still-volatile and
post-conflict situations, we need to recognize the degree of violence and volatility
that they are likely to face as well as the kinds of immediate and longer-term needs
of the communities they are seeking to assist. The functional distinction between
peace-keeping and peace-building, as well as the implications of pursuing re/ief rather
than reconstruction, enable us to develop a grasp of the different implications for
police and policing.

In terms of deciding how to respond, we should distinguish the ‘here and now’
dimension from longer-term issues. The first dimension refers to urgent relief of
situations immediately following the cessation or pause of hostilities (the typical
‘failed’ state scenario, e.g. Liberia, Somalia, or post-war Iraq) — the humanitarian
relief scenario. In this situation, we will very often be looking at UN CIVPOL (or
UNPOL) peace-keeping operations, in which a rapid response capacity including
the ability to provide an interim police service may be required. Ensuring that
order is maintained and that further breaches of the law do not occur warrant the
involvement of police at this early stage. In the collapsed state situation, of course,
the need for joint military-police operations in tandem will usually be real, given the
need for ‘normal’policing to develop within an environment in which demilitarization
and demobilization are taking place, presumably with the involvement of the foreign
military forces. This response is largely then directed to immediate needs to stabilize
and pacify communities that have been in conflict.

'The second response scenario is one of reconstruction. It may either follow or
occur simultaneously with the relief situation, or it may occur in circumstances
where urgent relief is not needed. This is more the ‘weak’ state situation. In the case
of longer-term reconstruction, the replacement or wholesale rebuilding of domestic
police forces may be required, but in less extreme cases, there may be specific
programs designed to enhance capacity and effectiveness in still-functioning police
forces. This response involving police is more immediately linked to the practice of

peace-building.

Peace-keeping, Peace-making and Peace-building
Peace-building can be distinguished from peace-keeping and peace-making. The last is

more directly involved with efforts to bring currently warring parties to cease hos-
tilities and find a common settlement of their differences.
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Peace-keeping has been described as:

A fifty year old enterprise that has evolved rapidly in the past decade from a
traditional, primarily military model of observing ceasefires and force separations
after inter-State wars, to incorporate a complex model of many elements, military
and civilian, working together to build peace in the dangerous aftermath of civil
wars.+°

'The extent and forms of police contributions to peace-keeping has steadily increased
in recent decades. It has evolved from monitoring and observing local security forces
to on occasions providing an interim police force where the local alternatives are
deemed untenable.* Assuming this role in a proliferating number of conflicts and
situations from the 199os onwards however does not mean that the ways of doing
so have been particularly clear or that there has been a large well-developed stock of
knowledge and experience to draw upon for these purposes.

Peace-building has a more clear-cut longer term, development focus. Thus, it
has been defined as comprising:

Local or structural efforts that foster or support those social, political and institutional
structures and processes which strengthen the prospects for peaceful co-existence
and decrease the likelihood of the outbreak, reoccurrence or continuation of
violence.*?

In the security context, it includes such activities as:

— reintegration of former combatants

— rule of law strengthening programs (police training, human rights training,
judicial and penal reform)

— monitoring and investigation of human rights abuses

— providing technical assistance in areas such as police investigations and the
conduct of elections

—  promotion of conflict resolution and reconciliation methods*

After successful reintegration of former combatants, the scope for police assistance
and police reform at the local level becomes greater as this list suggests. Assisting
local policing capacity in these ways implies both an ongoing role for police moni-
tors and trainers provided by governments and agencies assisting the host country in
reconstruction and the importance of establishing viable local police capacity.
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Challenges for Police in Peace-Building and Reconstruction

Some recent examples from Timor-Leste and the Solomon Islands, as well as some
from the limited wider extant literature, assist in illuminating the nature of many of
the challenges associated with foreign assistance work in the policing area. The two
cases represent examples of two common scenarios faced by peace-builders: ‘failed’
or ‘collapsed’ states in which the police have ceased to function even formally, and
‘failing’ or ‘weak’ states in which policing, if not actively contributing to problems of
insecurity and corruption, is functioning at a very low level of eftectiveness. In the
former case, Timor-Leste, there is the question of building anew from the bottom
up while the second scenario, the Solomon Islands, there is a need for a resuscitation
or renewal strategy.

Timor-Leste

Timor-Leste has provided Australian police with two recent experiences of
significance in terms of responding to conflict. Australia’s strategic interest in this
small country is clear enough; its proximity also has made it a practical choice
in terms of playing a key role in peace-keeping and reconstruction.* Australian
police were first part of the UN mission to prepare and supervise the conduct of
elections on 30 August 1999. This mission, which was multinational in character, was
known as the United Nations Mission in Timor-Leste (UNAMET). Subsequently,
in the aftermath of the violence that occurred during September 1999 and the
‘disappearance’ of the Indonesian police, Australian police formed part of the United
Nations Transitional Administration in Timor-Leste (UNTAET), which took
over in February 2000. Police from over forty other countries shared the policing
responsibility with police drawn from the Australian Federal Police (hereinafter
AFP) and state police forces. While there is some literature reflecting on the
Australian involvement in the UNAMET phase (for example Savage), it is to the
transitional phase (UNTAET) that the following discussion principally applies.
Sites of police assistance such as Timor-Leste almost naturally challenge the
efficacy and appropriateness of what takes place in terms of reconstruction and
police reform. Aside from logistical obstacles, the lack of familiarity with local
conditions that foreign police bring with them sets the scene from the beginning
for difficulties of various kinds. These are in turn compounded by the exigencies
governing police assistance missions, including the need to respond quickly in many
instances, and the rotation of police personnel through such postings every six or
twelve months. The policing vacuum in the aftermath of Indonesia’s withdrawal
posed huge challenges. Predictably, many miscalculations and shortcomings in police
assistance became evident during and after the operation. The Conflict, Security and
Development Group (CDSG) commented on the effectiveness of UNPOL in the

following terms:
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The effectiveness of UNPOL was generally reduced by a lack of local language
skills and a shortage of interpreters; inadequate understanding of the East Timorese
situation and culture; confusion over the applicable law, including customary law,
non-availability of legal texts and unfamiliarity with civil law systems; and a lack of
official records, forensic pathologists and judicial follow-up. The quality and length
of the one-week induction training in Dili prior to deployment were judged to be
inadequate.*s

The primacy accorded to relief objectives among police assistance personnel can
prejudice longer-term objectives. Inadequate arrangements were made for UNPOL
staff to contribute to the transition phase. UNPOL officers lacked capacity-building
skills. As a result, capacity-building and specifically the building of the Timor-
Leste Police Service as a new institution was neglected. According to some Timor-
Leste police officers, the UNPOL tended to ‘police themselves rather than teach
East Timorese officers how to police.’* The CSD Group’s report concludes on this
point:

Capacity-building is a specific skill, and the dual responsibility of executive policing
and capacity building represents a significant challenge. UNPOL might have
benefited from the advice and guidance of capacity-building experts.*’

One of the persistent themes to emerge from the literature on police in peace-keep-
ing and related operations as well as from the development sector is the importance
of integrating policing objectives and reforms with wider governance and indeed
economic and social development objectives. It is artificial, as well as politically mis-
taken, to treat policing and security issues as technically separable from other issues
confronting societies in post-conflict situations. The overlap between police and
broader issues will be addressed further below.

Another area of difficulty (and controversy) generally relates to the fate of ex-
combatants and in particular their future (if any) in the rebuilt police and military
forces supported through international development assistance.*® In this regard,
Timor-Leste has been no exception. Local people with relevant experience tend
to be few in moments of reconstruction, but the antecedents of those available will
often be tainted. Whether association with the previous regime should preclude
any involvement in the new security forces is a longstanding and difficult issue for
many countries in which reconstruction is or has been attempted. It seems to be the
case that it will often be impracticable to exclude all those involved in the previous
regime, as recent experience in Iraq has shown. However, some mechanism logically
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is needed to sift through local applicants if the habits of the past are to be avoided
and the general public is to be reassured that the new police force is worthy of their
support and trust.

'The recruitment of some former Indonesian police to the Timor-Leste Police
(PNTL) offered mixed returns in as much as there has been criticism of former
abusers being rewarded with police jobs when unemployment is high and many
ex-combatants cannot get the same jobs. The recruitment of ex-soldiers and
other combatants meant that persons with backgrounds quite distinct from the
tasks of police officers joined the new police force. Again, more needs to be done
to explore how and when ex-combatants should be taken into policing roles as
part of reconstruction. Overall in the Timor-Leste case, it has been perceived as
detrimental.# Here again, the structural imperative of much reconstruction work
to ‘do something quickly’is likely to have imposed costs in terms of how successful
this change has been.

'The inadequate accountability of UNPOL and post-conflict police forces has
also arisen in the Timor-Leste setting. Given the alien nature of much that comes
with police assistance missions and the already inflamed nature of the setting in
which these foreign personnel and practices will operate, grievances and concerns
about abuse of power against locals perhaps should come as no surprise. If that is
indeed true, it is surprising that more thought was not given to mechanisms and
standards of accountability for police personnel involved. In relation to UNPOL,
their exemption from the application of local laws introduced a distinction between
them and those Timorese with whom they were working or policing. Another
problem was the general public distrust of security forces, arising as a consequence
of Timor-Leste’s prior history of Indonesian control. In such settings, establishing
trust requires among other things the creation of transparent internal and external
accountability mechanisms capable of applying the law against police officers as
well as against ordinary citizens. In Timor-Leste, the need has arisen especially with
regard to the Special Units, against whom most complaints of excessive force have
been made.5® These matters, it seems, received little attention during the transition
period.

Timor-Leste also reveals the risks associated with the uncritical adoption of ideas
and practices about policing from the West. This was evident in the promotion there
of ‘community policing’as part of UNPOLs operations.s* UNPOL was mandated to
implement this concept in its own policing and in what was transmitted to Timor-
Leste’s new police. An attempt was made under this initiative to introduce the
Japanese Koban system, in which police established neighbourhood level policing
posts and forged close relationships with citizens on security and order matters.
However, according to Mobekk, the lack of clarity generally about the import of the
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idea, and its wide-ranging attempts at implementation by a police force comprised
of over forty different nationalities, has meant that its impact has been ‘mixed at
best’.s* An unanticipated problem identified against the background of Indonesian
control of Timor-Leste was that efforts by the police to enlist community support
through programs such as the Koban system could be viewed as spying on one’s
neighbours, and thus reminiscent of the previous regime.s3

Here, in part, the problem may lie in failing to see a distinction between the
idea and basic principles behind community policing (working in partnership with
the community), and particular institutional expressions of such ideas and principles.
In other words, there may well have been other ways of building the partnership
idea into police/community relations, but this might be expected to require an
extended and thorough period of consultation and consciousness-raising. It may
also reflect upon the alacrity with which foreign concepts are expected to be adopted
and implemented.s* Slavish adoption of Western policing ideas comes naturally and
easily to police practitioners from those jurisdictions, but efficiencies of this kind
do not ensure a successful transplant. A ‘can do’ mentality among foreign personnel
is no substitute for adequate local consultation and input.ss A greater awareness
of institutional transplant experience from the wider governance and development
sectors might well have led to a different approach being taken.

Another perennial issue arising in the transition phase is the appropriate
relationship between the police and the military. Ensuring that the military do not
get involved in internal security issues is difficult in places such as Timor-Leste
where the new institutions of security are weak and there can be pressure for the
army as well as the police to deal with crime and disorder. This has been a problem
in Timor-Leste. Observers point out that apart from lacking training and authority
for policing, the deployment of the military in such operations is likely to strengthen
the relative power of the military and undermine the credibility and legitimacy of
the new police force to tackle such matters.® The continued existence of militias
and informal security groups within Timor-Leste society similarly threatens to
overshadow the strengthening of police capacity and its identification in the public
eye as the principal agent responsible for public safety.5?

There is unlikely to be a single or easy answer to this challenge. Different
historical experiences and contemporary circumstances will point to the inevitability
of different balances struck between police and military functions and personnel
across time as well as space. While having clear cost implications especially for
countries undergoing reconstruction, there is an obvious desirability in trying to
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preserve the functional separation and practical distinction between police and
military, as the latter’s stronger customary reliance upon the use of force renders its
relationships with the public more episodic and also of a different order to those
expected of police in relatively free societies. Where police have tended to assume
paramilitary roles, experience has shown that positive, cooperative relationships with
the public have tended to be rare or even non-existent.s*

Finally, the decision to apply Indonesian (modified to comply with international
human rights standards) rather than Portuguese law, and the slowness in creating
and the difficulties of maintaining judicial and detention facilities have contributed
to the problem of establishing the PN'TL as competent force in the eyes of Timorese.
Locating lawyers and judges to prosecute and sit on cases has also been difficult.
Moreover, there has been criticism of the failure of the UN interim administration
to look at indigenous justice concepts and principles in fashioning a legal system
that was comprehensible and sustainable in the local environment.? In terms of
sustainability of changes, including their sympathetic integration with local custom,
this failure is perhaps again symptomatic of the broader failure to integrate police
reform objectives derived from the West with more locally appropriate approaches
that are consonant with development perspectives and objectives. In this regard, the
decision of the post-independence Timor-Leste government to adopt Portuguese
as the official language of the country seems not to have mitigated these difficulties,
as problems of communication, acceptance, and professional competence in justice
and legal affairs have not diminished.®

The Solomon Islands

'This case presents a clear example of Australia attempting to assist an existing police
force (and government generally) in a classic ‘failing’ state scenario. Australia’s role
in the Regional Assistance Mission to the Solomon Islands (RAMSI) began in
July 2003. Until the announcement of RAMSI in early 2003, Australia had adopted
a policy of non-intervention, declining a prior invitation from the prime minister
of the Solomon Islands in 2000 to intervene to prevent a coup.®” However, the re-
framing of the ‘problem’ in the Solomons as one of lawlessness has provoked a
different response from the regional powers.® The once ‘weak’ state had entered a
terminal stage — growing lawlessness was indicative of state paralysis and imminent
failure.
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Police assistance is a major component of the Assistance mission. The most significant
policing component of the multinational intervention has been that of the Australian
Federal Police. The assistance provided by Australia is intended to restore peace and
reverse economic decline in the Islands. Serious crime, as well as political violence
and endemic corruption, have been identified as key social problems affecting the
economic and social well-being of the population. The police, it seems, have been
part of the problem, failing to act cohesively to uphold the rule of law.® The police
were also widely viewed as engaged in partisan and/or rent-seeking behaviour, often
along ethnic or elite group lines. Needless to say, ‘normal’ policing suffered.

As noted, the construction of regional security threats in terms of the risks
posed by crime lay at the heart of justifying this initiative. The Australian Strategic
Policy Institute, whose report on the Solomon Islands anticipated and, directly or

indirectly, provided a policy platform for the RAMSI exercise, stated that:

[wlithout an effective government upholding the rule of law and controlling its
borders, Solomon Islands risks becoming ... a petri dish in which transnational and
non-state security threats can develop and breed.®

Moreover, there was the risk of reversion ‘not to a pre-modern tropical paradise, but
to a kind of post-modern badlands, ruled by criminals and governed by violence.’s
However, formally, the basis for the intervention was an invitation from the Solomon
Island Government. The initial phase, which was defined as a police-led intervention,
consisted of nearly 250 members of the AFP and Australian Protective Services and
1500 Australian Defence Force personnel as back up. Press reports indicate that in
addition to restoring peace in the immediate or short term, the aims of the mission
included the longer-term reconstruction of the institutions of government. Policing
is being regarded as part of a whole-of-justice sector program that will also address
the courts, prisons, and government administration. The time scales mentioned have
been of the order of 8 or 10 years.*

Early in the mission, the focus for police attention was the rounding up of more
than 3,400 illegal weapons, organizing the surrender of key militia leaders, and the
arrest of many, including senior police officers. Much of this work has required the
police acting with the protection of the military personnel. One of the objectives in
the early stage was to establish a reputation of impartiality, so that different parties
to the various conflicts did not identify the actions of the police as being partisan.
'This has been achieved, as indicated, by ensuring that persons suspected of criminal
actions from all sectors of society and government have been targeted. Press reports
suggest that of the approximately 1,000 member Royal Solomon Islands Police Force,
more than 120 police officers are under investigation for crimes such as intimidation,
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rape, embezzlement and murder.®” More recently, it has been reported that since the
implementation of RAMSI, over 25 per cent of serving officers have either resigned
or been dismissed.*® A palpable and early commitment to upholding the rule of law
as well as to the restoration of order in the range of stabilization activities undertaken
by RAMSI stands in contrast to some earlier examples of police peace-keeping and
reconstruction activities.®

Drawing Lessons, Developing Doctrine in Support of Peace-Building

Putting people into police uniforms does not make those people effective protec-
tors of the peace and impartial enforcers of the law. Improving police effectiveness
in places where policing has tended to be arbitrary and brutal demands confront-
ing many difficult issues, including whether it is better to scrap existing deficient
police forces and start from scratch in building a new police or to build upon some
elements of the old police. Clarifying the mandate for new police forces in these
situations is fundamental in terms of setting out the functions and roles of the new
police. Some guidance from the norms in the international arena is available and is
inevitably required where policing has previously been driven by self-interest.

State Responsibility and the Fragility of Individual Freedom

States must accept that they bear the primary responsibility for good policing as
the alternatives either would be unpalatable or would lead to the interference of
actors outside the control of the state.”” How police can be encouraged or shown
ways to better protect ordinary citizens is a fundamental policy challenge for those
committed to reducing the negative consequences of conflict, whether at the stage
of providing urgent relief, contributing to peace-making, or examining the longer-
term development needs.”” As the International Commission on Intervention and
State Sovereignty (ICISS) put it, [w]hat is at stake here is ... delivering practical
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protection for ordinary people, at risk of their lives, because their states are unwilling
or unable to protect them.7?

The Responsibility to Protect: The Idea
The recent work by the ICISS attempts to develop a doctrine of the responsibility

to protect as a way of advancing the so-called ‘right of humanitarian intervention.’
'This has emerged essentially with regard to the circumstances justifying the use
of coercive military force against another state in order to protect persons at risk
in that other state. The value of this work, however, also lies in its reminder of the
central importance of states assuming primary responsibility for the safety and well-
being of their citizens and of how this might be approached. Only when a state
chooses not to or is unable to do so does the issue become one for the international
community. While the pathway to acceptance of this doctrine at the state level looks
fraught with resistance and opposition,”s at the inter-state level, in international
theory and international law terms, the case in favour is indisputable. States that fail
to protect their citizens, or which threaten them in ways that disrespect their basic
human rights, have no moral claim to authority and legitimacy.

ICISS puts forward three aspects of a responsibility to protect. Each bears
implications for policing:

The substance of the responsibility to protect is the provision of life-supporting
protection and assistance to populations at risk. This responsibility has three
integral and essential components: not just the responsibility to reac to an actual
or apprehended human catastrophe, but the responsibility to prevent it, and the
responsibility to rebuild after the event.’*

'The simultaneous focus on underlying factors or ‘root causes’ fits very well with
most, if not all, conceptions of peace building.”s This is ‘problem-oriented policing’7®
elevated to a new level as well as under often radically different settings from those
in which the idea first emerged and has since been discussed. How policing fits
with issues of development and reconstruction has scarcely been addressed in the
humanitarian aid and development literatures.””
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Police Reform and the Responsibility to Protect

There is some common ground in terms of guidance to police operations arising
from the general policing literature as well as from the doctrines to have grown up
through the development of CIVPOL/UNPOL operations.”® They are relevant to
governing external police interventions of a short or long duration, as well as to the
facilitation of local police forces over the longer term. Their political and philosophical
underpinnings are universalistic in nature and reflect liberal democratic ideals.
While these will not be met by unanimous acceptance in many quarters, experience
over the past century or longer teaches us that it is when police act illiberally and/
or without popular support that the police are more likely to be part of the security
problem rather than contributing to its alleviation.

Minimum Force

This is a core principle of good policing. Its practical achievement in situations
of latent or actual violence is also very difficult. It stands in marked contrast to
the military principle of lethal (and even overwhelming) force in tackling enemy
combatants. Employed in the civil society context, in addition to its practical
importance, there is an important symbolism in this idea — that the state will
engage forcefully with citizens only when other means of persuasion or prevention
are not feasible. A trigger-happy, aggressive police force too readily resembles the
kind of military or militias that have been widely found in the Least Developed
Countries (hereinafter LDCs). In peace-keeping as indeed in regular policing, the
case for having unarmed police is still maintained by some experienced operators,
based on community trust as well as officer safety considerations. Availability of
arms all too frequently contributes to conflict escalation, as recent experience in
the Solomon Islands has shown.” Training local police in minimum force is vital to
meeting human rights as well as civil liberties objectives, but will often be difficult
in cases where police and non-state actors have been accustomed to bearing arms.
Enforcement of illegal arms amnesties is an important preliminary step in ensuring
a significant improvement in the climate of post-conflict situations. This can be
risky work for police or indeed for soldiers. Nonetheless, one might argue, as Kaldor
does in defining what she calls ‘cosmopolitan law enforcement,’ that adherence to
minimum force may mean ‘risking the lives of peace-keepers in order to save the
lives of victims.®

Consent of the People

Where police are able to operate with the broad support of the public, less use of
force is required. People will either cooperate themselves more readily with police
inquiries or will assist the police by persuading or cajoling others to cooperate. Where
this consent is lacking, police operations will occur in a more hostile environment,
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and police will be deprived of the kinds of local intelligence vital to effective normal
police work. Of course, obtaining the consent of the people can be anything but
straightforward, especially in societies marked by strong social divisions and histories
of inter-group hostilities. Ongoing scepticism in some quarters to the new Police
Service of Northern Ireland is one such example. Outsiders will be particularly
vulnerable to manipulation in this regard by dominant or experienced parties.®* On
this issue, Kaldor argues that what ‘is important is widespread consent from the
victims, the local population, whether or not formal consent has been obtained from
the parties at an operational level.’?

While acknowledging these difficulties, interventions or longer-term
reconstruction and reform efforts must nevertheless devise strategies for building
trust and improving communication between the police and different sectors of
the community.® Educating the media about the new police role, and providing
points of positive contact between the police and ordinary citizens, are needed. A
clear implication here is the importance of transparency about what the police do.*
People unaccustomed to receiving assistance from police officers will need to be
reassured through a blend of openness and tangible acts of assistance by the police.
In keeping with the Brahimi Report, police engaged especially in peace-building
should be empowered to make a demonstrable difference in the quality of life of
the most vulnerable citizens within their areas of responsibility.*s This implies the
ability to respond to calls for assistance in a prompt and effective manner and the
strength to protect the most vulnerable from the depredations of others within the
society.® Lessons can be learned from previous mistakes in relation to implementing
community policing programs that can assist in providing tangible reasons for
greater public trust and cooperation with new police forces. This leads to a related
point. In contrast to relief operations, long-term police development depends upon
a sustained commitment from those working with local police. This throws doubt on
the previous practice of frequent rotation of civilian police trainers,*” and the tendency
for outside police experts to live separately from the local police and communities.*®
Further commitments and capacities inevitably will fail if insufficient resources are
provided to fund and sustain the program of change.
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Impartiality

As suggested earlier, impartiality is distinct from neutrality. The latter indicates a
reluctance to take sides whatever the issue or the circumstances, whereas the former
points to the exercise of an authority which is not beholden to particular interests or
elites. As the history of peace-keeping has shown, neutrality can come at a high cost
in terms of human life.* Instead, an impartial decision-maker will reach decisions
based upon evidence and taking the views of the different parties involved into
account. Those decisions will ideally be governed by principles that are public and
that will usually have been the outcome of some kind of discussion and agreement.
However, in individual cases, an impartial action will not necessarily be a popular
one. As Kaldor has noted, ‘neutrality may be important for an organization like
the Red Cross which depends on consent for its activities® or in normal peace-
keeping, but in the context of protecting people, it is ‘at best confusing and, at worst,
undermines legitimacy.””*

'The need to construct an impartial police force requires that issues of recruit-
ment and ethos are addressed, backed by appropriate systems of incentives to rein-
force cultural change. Public trust in the new police will almost certainly require
that those responsible for the policies and worst excesses of the previous police be
prevented from joining the new police. In the case of the police, their position of
impartiality emerges in large measure from their duties as a constable and officer
of the peace, an ethos in many LDCs that will often be ill-understood and poorly
reinforced by previous mechanisms of organizational control. Where this is the case,
it points to the need for long-term mentoring type support rather than short-term
training courses.

Establishing police impartiality in highly visible ways is desperately needed in
many societies undergoing police reform. A recent example makes the point well. In
anti-government protests in January 2004 in Port au Prince, Haiti, police intervened
to protect the protesters from the concerted, armed attacks upon the protesters by
pro-government supporters. The Reuters report of the incident succinctly captures
the significance of the police action under the circumstances:

The police, recently criticised by demonstrators and the international community
for failing to protect anti-Aristide demonstrators, were repeatedly applauded by
protesters as they chased and arrested attackers.?

Even in Serbia in the early 1990s, the police acted to check many of the excesses
threatened by local nationalist militias against local Muslims, in part through their
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use of powers of arrest of militia leaders for infractions of the law.% In both cases,
the law provides a basis for police to take action against persons or groups acting
violently or in an intimidating manner towards others and thus offers an important
doctrinal justification for police acting impartially when under pressure to cede to
partisan extra-legal pressures.

Accountability to the Law
'The law provides important guidance to the actions of police officers. Their authority
derives individually from the law, rather than depending upon obedience to orders
of their commanding officers, as is the case with soldiers. Police are more vulnerable
than military personnel in this sense to legal repercussions under domestic law. Under
law, police officers can exercise discretion in how the law is enforced, meaning that
police officers have some room to negotiate how they enforce the law and maintain
order. This has the effect of permitting police to operate flexibly, constituting a tool in
itself for encouraging public trust in the police. Of course, holding police accountable
under law can be difficult, given their crucial location in the justice system and their
familiarity with the ways of law enforcement. Accountability becomes even more
elusive under conditions of hostility and internal conflict. ‘War-like’ conditions can
justify for many citizens as well as political leaders ‘turning a blind eye’ to police
improprieties and abuses. However, the symbolism of police impunity to law is
likely to undermine justice sector reform efforts in conflict situations, by suggesting
‘business as usual.” It also stands in open contradiction to the increasingly powerful
global currents of human rights norms that link to country standing and political
legitimacy internationally and domestically. Accountable as well as effective police
are therefore essential to public confidence in the restoration of internal security and
the relevance of the rule of law.%* The efforts made to arrest even senior police officers
in the Solomon Islands accused of serious crimes can be seen in this light.
Establishing clearly which set of laws will govern police operations in peace-
keeping and reconstruction is a basic requirement of ensuring accountability. It
raises not just which law should be applied by the police to those they are policing,
but also which laws should govern foreign police taking part in such missions.? In
the past, insufficient attention has been paid to this issue, resulting in a lack of clarity
in some situations and consequent local resentments.”® Conformity with UN basic
documents and principles relevant to law enforcement and use of force inevitably
will influence the development or application of any set of regulatory norms in
peace-keeping and subsequent reconstruction. This can present particular problems
in the context of multi-national policing operations in relief contexts, especially
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when language, legal traditions, and adequate training divide rather than unify such
policing teams.

Recognizing the different sources of law and order in particular communities
is another facet of police reform after conflict. While state law may have previously
acted largely in a selective manner in order to protect the regime, communities will
usually have had their own local justice norms and practices. This is true in both the
Timor-Leste and Solomon Islands cases. It appears little attention has been given
to these questions, yet they relate to establishing the authority of police officers on
a consensual rather than forcibly imposed basis. Legitimacy in re-building policing
at the local level is likely to depend upon taking account of pre-existing values
and practices. How this is done will vary, and will often pose difficult questions of
choice, especially where local custom treats certain offences in a far more punitive
way than formal legal systems. However, there will also be areas of overlap and
consensus which can provide a core for the activities of new police. Finding areas of
agreement and integrating local ordering practices into the new arrangements will
also contribute positively to the crucial challenge of sustainability in reconstruction
efforts.

Commensurate Justice Sector Reforms

There is little point in police acting more effectively and responsibly if there are
no prosecutors, courts, judges, detention facilities or prison staff to ensure that the
complementary aspects of the criminal process can operate at the same time.?”
Effective articulation of policing with the judiciary and other justice institutions
remains a fundamental challenge.?® In the past, international financial institutions
have fostered judicial reform initiatives without any or sufficient regard to the
implications of a judiciary operating without the support and protection of a
competent investigative and protective police force. Equally, police reform cannot
take place realistically in an institutional vacuum. One important reason is that
the means of ensuring the police remain accountable to the law (the courts,
prosecution system) will be absent. An independent legal profession and media are
also components of a balanced approach to legal sector reform that is supportive of
police effectiveness and accountability.

The Role of Transnational Institutions and Groups

So far discussion of police in peace-building has taken for granted the involvement
of external assistance. Without such assistance in many violence-stricken countries,
relief and reconstruction in relation to public safety and policing will not occur.
Leaving to one side the grounds for humanitarian intervention (of which policing
would only form a relatively minor part),itis clear that consent provides an important,
common basis upon which peace-building around policing does and might occur.
The unequal material power of the international community and of significant
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players within it, relative to many LDCs including the micro-states of the Pacific,
means that inducements to reform the police, as indeed other parts of the public
sector, are real and substantial. Here, we must be realistic about the likely sources of
tangible support, especially during the reconstruction phase which might last eight,
ten years or even longer. Human rights NGOs and other NGOs will have limited
capacity in this regard. Those with economic clout are needed. The integration of
police reform within the wider agendas of economic and social development needs to
advance further than at present. The agendas of international monetary and financial
assistance agencies such as the World Bank and the International Monetary Fund
must do more to promote police reform as part of their wider assistance programs.?
Other aid donors can assist also by conditioning their assistance upon pursuit of
measures that materially advance the security situation of ordinary citizens, not just
prop up the elites of weak states.

Peace-building needs more than just material resources; it also needs ideological
support. By this I refer to a body of ideas, principles, and knowledge that can guide
the reconstruction and reform efforts within states in need at a very practical level.
Inevitably, this points to the involvement of experts of different kinds in areas such
as policing:

World order cannot be created simply by building international institutions
and organizations that do not arise naturally out of the cultural disposition and
historical experience of their members. Their creation and operation require at the
very least the existence of a transnational elite that not only shares the same cultural
norms but can render those norms acceptable within their own societies and can
where necessary persuade their colleagues to agree to the modifications necessary

100

to make them acceptable.

While we now see the development of a more harmonized body of learning
and thought about matters such as policing,** especially in technical aspects of
criminal investigation, counter-terrorism, and public order policing, the conceptual
development of a police ‘duty to protect’ requires substantial further work. One
of the challenges in police reform is finding suitable candidates for such work,
which must often take place in uncomfortable and even dangerous circumstances.
Recent experience in areas such as the former Yugoslavia and now Iraq has pointed
to the recruitment of large numbers of often ill-suited and poorly prepared ex-
police officers.’** It has also shown the trend towards the deployment of ‘corporate
warriors,** para-police and para-military personnel employed by large foreign
companies. As well as problems of the suitability of ex-soldiers and ex-combatants
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for domestic peace-building, these trends raise disturbing questions about adequate
supervision and accountability.

Internationally speaking, human rights NGOs and other less materially
endowed organizations can contribute much through their research and policy
recommendation efforts, but must offer more than the traditional ‘documentation
and denunciation’ that has tended to characterize their efforts historically. Their
contributions need to be contextually sensitive if they are to be relevant.”+ This
includes looking at the limitations upon acting effectively even for well-meaning
and principled police officers in some societies where the threats to law and order
lie outside as well as within the state. The recent International Council for Human
Rights Policy report’s is an encouraging development in this regard, drawing
together criminal justice as well as human rights expertise.

The United Nations and the United States
Both the UN and the US have unquestionably (and almost inevitably) played a

significant role in influencing the kinds of policing that have been ‘exported’ to
countries experiencing conflict and inadequate forms of policing. The hegemony
of US law enforcement, emerging from a number of departments and agencies at
the federal level, has been particularly significant in Central and Latin America
in historical terms, but more recently as well in Central and Eastern Europe and
elsewhere.”® Police advisers from the US have had a significant role to play, for
example, in the reconstruction process in Timor-Leste. The US embassy in Jakarta,
Indonesia oversees a police reform program. So the thumbprint of the US is a large
one in this regard. The UN role has been similarly pervasive, though primarily in
the peace-keeping function, rather than in reconstruction. The recommendations in
the Brahimi Report suggest a greater capacity for the UN in police reconstruction
in the future.*? Police reform of particular kinds is also on the agenda of the UN
Development Program (UNDP) and of the UN drug control agency, the UN Office
on Drugs and Crime (UNODC).

'The complexity of forms of US involvement in policing and law enforcement
reform, rendered even more acute in the aftermath of 9/11, is therefore to some extent
mirrored in the UN. One needs to appreciate both the elements of this complexity
and the relationship between the US and UN on matters affecting policing in LDCs.
First, there are arguably several, conflicting US priorities in terms of police reform.
Drug law enforcement has been of enormous importance to US foreign policy
since the 1930s.°® While other countries participate in programs of this kind, none
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matches the scale or significance of the US in this regard. The level of investment
since the 1980s in drug law enforcement in Latin American (particularly Andean)
police forces has been immense. The amounts invested in such programs would
certainly dwarf the amounts spent on other kinds of police assistance, for instance
community policing. Programs of the latter kind, sponsored by agencies such as
the US Department of Justice and USAid, the overseas development agency of the
US federal administration, are more likely to be geared to more general capacity-
building objectives.

Drug law enforcement programs, on the other hand, tend to have a much
narrower strategic vision and a more militaristic tactical orientation. The counter-
drug framework adopted by the US in countries such as Colombia resembles the
Pentagon’s counter-insurgency handbook produced for El Salvador.**> While money
is often provided for ‘alternative development’ (crop substitution), it is typically a
small percentage compared to the resources dedicated to such items as aerial spraying,
and equipping and training of anti-narcotic units. In Plan Colombia, for instance,
the most ambitious attempt to date to link foreign support for the ‘war on drugs’
in Colombia, of the total US provided budget of $862 million dollars, only slightly
over $200 million (or approximately 25%) was earmarked for social and economic
development.’™ The balance was spent on strengthening the operational strength
of the police and the military forces to tackle forcibly the groups involved in coca
cultivation and cocaine production in the remote areas of Colombia. The failure to
distinguish policing from drug law enforcement and the failure to account for the
impact of drug interdiction on local economies and social structures has the impact
of further distancing the police from much of the community. Police reform needs
therefore to have a broader strategic focus, one which integrates diverse interests and
groupings within the community. The problem has tended to be that US policy has
been heavily ‘narcotized,”** skewing and impoverishing the possibilities for police
reform

In the post 9/11 environment, Australia, as an ally in the ‘war on terror,” will
need to be careful that counter-terrorism does not become the only or even principal
strategic goal of police involvement in capacity-building and reform in states that
are weak in law enforcement terms. In the context of Indonesia, Australia faces
some obvious limitations in terms of what it can offer to the Indonesian National
Police (hereinafter INP), a huge force of over 200,000 personnel. Counter-terrorism
training programs are currently playing a leading role in the relationship between
the INP and the AFP. However the adoption of a broader perspective on police
reform may offer some tactical and longer-term advantages in terms of the bilateral
relationship given recent indications of significant Indonesian public supp