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John Scott, Lord Eldon (1751-1838) was a dominant figure in Georgian
public life, and ranks amongst the most important Lord Chancellors in
the long history of that office.

This biography — the first for 150 years — also surveys Eldon’s earlier
career as an MP and law officer. As a lawyer entering Parliament, he
encountered both prejudices against ‘learned gentlemen’ and opportunities
for advancement. Once in office, he swiftly made his presence felt, drafting
the Regency Bill of 1788, and conducting the government’s legal campaign
against republicanism.

Retiring at last in 1827, Eldon spent his final years opposing political
reform. Labelled by many as a relic of ‘Old Toryism’, Eldon’s views of
government, politics, and the constitution represent an important strand
in Georgian political thinking, and his career illuminates the work of the
major legal offices of British government.

R. A. Melikan is a Fellow and College Lecturer at St Catharine’s College,
University of Cambridge.
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PREFACE

I was introduced to John Scott, Lord Eldon, a decade ago in
Professor Emmet Larkin’s Modern British History seminar at the
University of Chicago. Since then I have regularly been asked to
explain my focus upon him. As my recent work has developed out
of a doctoral dissertation, I have tended to reply with the reasons
that founded my original study. First, I preferred to concentrate
on a person rather than a trend or general phenomenon. Secondly,
I was interested in the late eighteenth and/or early nineteenth
century. Thirdly, I wanted to study a person whose work linked
the worlds of law and politics. Fourthly, I hoped to find a suitable
subject whose life had not been both recently and ably studied.
Fifthly, my subject must have produced and prompted a reason-
able cache of accessible materials. The combination of these
factors produced Lord Eldon, although I must admit to an early
indecision involving his brother, Lord Stowell, happily resolved
by the appearance of Henry Bourguignon’s book in 1987.

While inevitably the task of research tends to focus one’s mind
on the more prosaic of the above criteria, the first has imposed the
most significant limitations upon my study of Eldon. Disraeli
described biography as ‘life without theory’, and while I think it is
both difficult and undesirable to aspire to the complete exclusion
of theory, I have attempted to concentrate on Eldon rather than
larger legal or political themes. As a result, I do not deal with
Eldon’s professional work as Lord Chancellor, with the exception
of considering how this work led to complaints about the conduct
of business in Chancery and the House of Lords. I base this
omission on the belief that, while his judicial career was important
to Eldon’s life, it would not sit comfortably in a representation of
his life. Since it has never been my aim to use Eldon to illustrate
the development of particular doctrines or practices in the court of

xiil



Xiv Preface

Chancery, any discussion of the court would have had to be
justified as a means of enriching my presentation of him. Such are
the complexities of the doctrines of equity and Chancery practice,
however, that they would have required substantial explanation
before their significance to Eldon could have been made out. The
inevitable hiatus in Eldon’s story occasioned by that explanation
was not, in my opinion, justified.

This does not mean, however, that I am not interested in the
professional dimension of Eldon’s public life. In some phases, and
in certain aspects of his work, I found it possible to discuss
explicitly professional activities — for example, in his legal opi-
nions, criminal prosecutions, and during his tenure in the court of
Common Pleas. In each context, however, my decision was based
on the relationship between the technical demands of the material,
and the likely illumination of Eldon’s character. In particular, the
demands of this exercise focused my work, albeit not exclusively,
upon the constitutional aspects of Eldon’s legal career. By ‘con-
stitutional’ I mean the opportunities he had as a lawyer to affect
the working of the state: as a draughtsman, prosecutor, royal
adviser, and parliamentary leader.

To the extent that I have used Eldon to illustrate a particular
theme, it is the nature of the British constitution during the period
¢.1790-1830. Eldon is, I believe, uniquely suited to this purpose,
on account of the length of his official career, and the range of
responsibilities that devolved upon him as a consequence of his
ability and temperament. Such a purpose, however, ranks a
distinct second to the primary purpose of my study. Primarily I
am interested in Eldon the individual long important in public
life, and not as the illustration of some aspect of public life. I see
this as an inevitable consequence of Eldon’s own historiography.
Horace Twiss’ biography, written under the eye of Eldon’s
grandson, was published in 1844. Surtees and Townsend pro-
duced shorter pieces in 1846, and Lord Campbell included Eldon
in his Lives of the Lord Chancellors in 1847. The picture that
emerges from these texts is balanced only in the sense that
extremes of virtue and vice create an overall moderation. Scholars
have tended to ignore Campbell, and to rely on Twiss particularly
as a compendium of Eldon’s personal correspondence. With little
else upon which to base Eldon’s character, he has become rele-
gated to generalisation, if not caricature. He personifies High



Preface XV

Toryism; he is ‘Old Bags’, George IV’s henchman; he grinds
down the litigants in the interminable Farndyce v. Farndyce.
Undoubtedly, Eldon is an important political and constitutional
figure in the first decades of the nineteenth century. His career
spanned the ministries of the Younger Pitt and Lord Liverpool.
He played important roles during the illnesses of George 111, and
the divorce of George IV, and his name is inextricably linked with
the repeal of the Test and Corporation Acts and Catholic Emanci-
pation. He held the office of Lord Chancellor longer than any man
in history. His significance cannot be assessed, however, until his
work and achievements are addressed in their own terms, and not
simply as incidental illustrations of a larger study. I hope that the
following goes some way to address that need.

I owe a significant debt of thanks to several people, who have
helped me produce this book. Because it grew out of my Cam-
bridge PhD thesis, I would first like to thank my supervisors,
Professor G. H. Jones and Dr A. J. B. Hilton, for their advice,
support, and encouragement. More recently I have also benefited
from discussions with and comments from Dr Hilton, Professor
A. W. B. Simpson, Professor J. H. Baker, and Dr M. E. C.
Perrott. I would also like to thank the following for their support
and friendship: Dr J. W. F. Allison, Dr J. D. Ford, Mr
M. Kitson, Mr F. D. Robinson, and Dr W. D. Sutcliffe.

For their help in providing access to manuscripts, and for kind
permission to quote from and cite relevant materials I wish to
thank the following: the Archbishop of Canterbury and the
Trustees of the Lambeth Palace Library; the Archifdy Meirion
Archives (Gwynned); the Bedfordshire and Luton Archives; the
Beineke Rare Book and Manuscript Library (Yale University); the
British Library; Cambridge University Library; Marquess
Camden; the Centre for Kentish Studies; the William L. Clements
Library (University of Michigan); the Controller of Her Majesty’s
Stationery Office; the Cumbria Record Office (Carlisle); the
Devon Record Office; the Dorset Record Office; the Gloucester-
shire Record Office; the Earl of Harewood; the Hartley Library,
(Southampton University); the Inner Temple; the Earl of Lons-
dale; the Masters of the Bench of the Honourable Society of the
Middle Temple; the Trustees of the National Library of Scotland;
the Newcastle-upon-Tyne City Library; the Northumberland
Record Office; the Free Library of Philadelphia; the Public
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Record Office; the Rare Book, Manuscript, and Special Collec-
tions Library, Duke University; Lord Redesdale; Lord Ridley;
the late Colonel H. E. Scott and Mr David Scott; the Scottish
Record Office; Lord Sidmouth; the East Sussex Record Office;
Mr S. C. Whitbread; and the Warden and Fellows of Winchester
College.

My greatest thanks, however, goes to my husband, Quentin, on
whose help, support, and encouragement I have consistently
relied. Moreover, he has never known me without Lord Eldon,
yet has behaved magnanimously toward his venerable rival.
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A MAN OF LAWS

John Scott was born on 4 June 1751 in Newcastle-upon-Tyne, the
youngest of the six surviving children of William Scott and his
second wife, Jane. William Scott enjoyed a prosperous career as a
‘hostman’ or coal factor, and at his death in 1776 was the owner of
several coal barges and a public house. John began his education at
the Newcastle Free Grammar school and then proceeded to
Oxford University. He had been intended for the family business,
but his brother William,! then a tutor at University College,
intervened on his behalf with their father.? Accordingly, John
matriculated at Oxford University and entered University College
on 15 May 1766, shortly before his fifteenth birthday. The
following year he was awarded a college fellowship. He received
his Bachelor of Arts degree in February 1770 and his Master of
Arts degree three years later. While not known as a particularly
brilliant scholar at Oxford, he did win the Chancellor’s prize in
English in 1771 for an essay entitled, ‘On the Advantages and
Disadvantages of Travel in Foreign Countries’.

Scott had almost completed his MA and was intending to
pursue a career in the Church when he took the precipitous step of
eloping with Elizabeth Surtees on 18 November 1772. Whatever
its attractions for the young couple, the marriage was not immedi-
ately popular with either family. In particular Aubone Surtees, a

-

William Scott (1745-1836) had a similarly distinguished career. An MP from
1790-1820, he also had important legal and judicial appointments. He held the
posts of Advocate General (1782-8) and King’s Advocate (1788-98), and served
as Register of the Court of Faculties (1783-90), judge of the Consistory Court of
London (1788-1820), and judge of the High Court of Admiralty (1798-1828).
He is most famous for his admiralty decisions, and he is regarded, inter alia, as
having established the modern law of prize.

2 H. Twiss, The public and private life of Lord Chancellor Eldon, 2nd edn, 3 vols.
(London, 1844), 1:48.



2 John Scott, Lord Eldon

wealthy Newcastle banker, had greater aspirations for his daughter
than that she become the wife of a curate.’ Both fathers did,
however, establish trusts for their children in the amount of
£3,000, which provided them with a degree of immediate financial
security.* Unfortunately, Scott’s long-term prospects were ren-
dered more precarious by marriage, because it disqualified him for
his fellowship. Although entitled to a one-year grace period,
during which he could accept any college living that fell vacant, he
lacked any other connection to whom he might turn if without a
place at the end of that time. With the knowledge of that
possibility Scott decided, in January 1773, to enrol as a student at
the Middle Temple and study for the bar.

His first task, once he had settled on a legal career, was to
qualify himself for it. Inspired by his new responsibilities, Scott
devoted himself to his studies. In August 1773 he described
himself to his cousin, Henry Reay, as one ‘whose every hour is
dedicated to learned dullness, who plods with haggard brow
o’er the black-lettered page from morning to evening, and who
finds his temper grow crabbed as he finds points more knotty’.>
The following year he secured employment as deputy to Sir
Robert Chambers, then Vinerian Professor of Common Law.
Chambers had just been appointed Chief Justice of Bengal, and
Scott was hired to deliver his lectures. For this he received £60,
and was entitled to take up Chambers’ residence at New Inn
Hall. Financial worries returned in 1775, however, when Scott
moved his wife and infant son to London.® It was common for
law students to undertake pupillages of one to three years in
order to learn such practical skills as conveying property, legal
draughtsmanship, and the process of litigation. The price com-
manded by eminent practitioners could approach £100 guineas

w

Ibid., 1:78; ‘John Scott, Earl of Eldon’, Oxford University Record (1951-52),
16-25,19.

William Scott senior established a trust in favour of his son and daughter-in-law
in the amount of £2,000. Aubone Surtees further agreed to give them £1,000.
Abstract of marriage settlement of John Scott and Elizabeth Surtees, 7 January
1773, Encombe (Scott papers). The principal of the Scott trust appears to have
been paid out on 17 August 1781. At that time Aubone Surtees settled a further
£1,000 on John and Elizabeth Scott, although he had not yet paid out the original
£1,000. He had paid interest at 5 per cent.

John Scott to Henry Reay, 20 August 1773, NCL (Scott papers). See also The
Legal Observer 1 (1831), 193.

% On John Scott (1774—1805), see chapter 8.

=

w
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per year.” Scott was fortunate in making the acquaintance of
Matthew Duane, a well-respected conveyancer. Duane took on
the impoverished Scott for six months without charge, an act of
kindness which the beneficiary described to his brother Henry
as having ‘taken a great load of uneasiness off my mind, as in
fact our profession is so exceedingly expensive, that I almost
sink under it’.%

Scott was called to the bar in February 1776. His legal career
during the next ten years consisted of circuit, parliamentary, and
London practice. His progress in the first was not immediate. He
attended the Northern Circuit, which included Northumberland,
Cumberland, Westmoreland, and Lancashire. In a letter to
Henry, William Scott wrote in October 1776: ‘My brother Jack
seems highly pleased with his circuit success. I hope it is only the
beginning of future triumphs. All appearances speak strongly in
his favour.”® On the other hand, Scott would later claim to have
attended the Cumberland assizes for seven years before getting a
brief, while the local newspapers rarely mention him in their
accounts of the assizes — and then not prior to 1783.19 Scott’s fee
books only contain records of his assize earnings for the period
1785-88, the last four years he attended the circuit.!! By that
time, however, he had become one of its leaders. The fees are set
out in Table 1.1.

In the spring of 1777 Scott became embroiled in Newcastle
politics, when he represented Andrew Robinson Bowes upon the
latter’s petition contesting his defeat in the recent parliamentary

7 John Jeaffreson, A book about lawyers, 2 vols. (New York, 1867), 11:195, 197.

8 J. Scott to Henry Scott, 5 December 1775, Twiss, The public and private life,
1:113.

9 William Scott to H. Scott, 22 October 1766, W. E. Surtees, 4 sketch of the lives

of Lords Stowell and Eldon (L.ondon, 1846), 32.

Lord Eldon, J. Scott, Lord Eldon’s anecdote book, ed. A. L. J. Lincoln and R. L.

McEwen (London, 1960), 44; see, e.g., the Cumberland Pacquet, 2 September

1783, which contains one of the few references to Scott. In an undated letter

written in January 1779 William thus confided to Henry Scott: ‘Business is very

dull with poor Jack, very dull indeed; and of consequence he is not very lively. I

heartily wish that business may brisken a little, or he will be heartily sick of his

profession. I do all I can to keep up his spirits, but he is very gloomy.” T'wiss,

The public and private life, 1:113.

These and all subsequent figures for Scott’s earnings are compiled from his fee

books, in the collection of Scott papers held by the Middle Temple Library,

cited by kind permission of the Masters of the Bench of the Honourable Society

of the Middle Temple.

10



4 John Scott, Lord Eldon
Table 1.1. FJohn Scott’s Northern Circuit fees, 1785—1788

Year Spring Summer Total

1785 £148.01.00 £271.19.00 £420.00.00
1786 £181.13.00 £322.07.00 £504.00.00
1787 £152.05.00 £369.12.00° £521.17.00
1788 £187.19.00 £372.05.00° £560.04.00

? Newecastle £60.18.00; Carlisle £103.19.00; Appleby £11.11.00; Lancaster
£193.04.00.
b Newcastle  £59.07.00; Carlisle £114.09.00; Appleby £31.10.00; Lancaster
£166.19.00.

by-election.!?> Nor was this petition Scott’s sole experience as a
parliamentary advocate. When Bowes was returned for Newcastle
in 1780, Scott helped to defeat the petition filed against him.
Friendship with Lloyd Kenyon gained Scott briefs in the
Clitheroe election petition in March 1781, and in support of the
Duke of Northumberland’s claim to the office of Lord Great
Chamberlain, argued before the House of Lords in May of that
year. Together with Arthur Pigott, Scott represented Peter
Perring, a member of the council at Fort St George, when he
became the subject of parliamentary investigation in the summer
of 1782. Perring and Sir Thomas Rumbold, the former governor
of Madras, were accused of corruption and with having brought
about the Mahratta war in 1780. The Commons proceeded against
the pair by means of legislation. In the event, however, no
evidence was taken against Perring, and he was dropped from the
Bill in early 1783.13

In 1788 Scott, by then a leading member of the Chancery bar,
asserted that ‘practice began by some fortunate chance and then
went on’.'* Indeed his own London practice is said to have sprung
from his successful efforts in Ackroyd v. Smithson in March 1780,
a case concerning the devolution of property where circumstances

12 T. R. Knox, ‘“Bowes and liberty”’: the Newcastle by-election of 1777,
Durham University Journal 77(2) (1985), 149—-64, 149.

13 See J. Phillips, ‘Parliament and southern India, 1781-3: the secret committee of
inquiry and the prosecution of Sir Thomas Rumbold’, Parliamentary History
7(1) (1988), 81-98.

14 1. S. Lustig and F. A. Pottle (ed.), Boswell: the English experiment 1785—1789
(London, 1986), 219.
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Table 1.2. FJohn Scott’s annual
fees, London practice, 1785—1799

Year Amount

1785 £5486.05.00
1786 £6147.14.00
1787 £6957.10.00
1788 £7472.10.00
1789 £9433.05.00
1790 £9084.15.00
1791 £9605.13.06
1792 £8823.09.00
1793 £6890.07.04
1794 £8138.08.00
1795 £6985.00.00
1796 £7031.16.08
1797 £6739.00.10
1798 £6373.07.00
1799* £2287.00.05

? January to April fees only.

had frustrated the wishes of the testator.!” Scott argued the case
on appeal, and convinced Lord Chancellor Thurlow to reverse the
decision of the trial judge and to alter his own first impression of
the matter. A commentator has noted: “I'his most able argument
confirmed the increasing reputation of Mr Scott, which quickly
led him, under the well-merited high estimation of Lord Thurlow
and his contemporaries, through successive honours.’'® The first
of these occurred on 4 June 1783, when Scott received a patent of
precedence, a rank equivalent to that of King’s Counsel.!” There-
after his London practice continued to expand, as his fee books
indicate (the diminution of fees from 1793 probably reflects the
pressure of his workload as a law officer). His annual fees are set
out in Table 1.2.

Shortly after he gained his patent of precedence Scott entered

151 Brown’s Chancery Reports 50315, 28 English Reports 12629,

16 1 Brown’s Chancery Reports 514, 28 English Reports 1269.

17" A patent of precedence could be regarded as more desirable. A King’s Counsel
could not appear against the Crown without a licence to do so, and as the office
of King’s Counsel was paid, appointment vacated a seat in Parliament. A patent
of precedence conferred equivalent rank without these disabilities. W. S. Holds-
worth, A history of English law, 17 vols. (London, 1903-72), VI1:476.
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Table 1.3. Chancellor’s fees, County Palatine of Durham,

1787—-1799

Year Spring Summer Total

1787% - £121.00.00 £121.00.00
1788 £117.00.00 £130.00.00 £247.00.00
17897 £126.05.00 - £126.05.00
1790 £138.00.00 £112.00.00 £250.00.00
1791 £117.00.00 £137.00.00 £254.00.00
1792 £142.00.00 £115.00.00 £257.00.00
1793 £120.00.00 £130.00.00 £250.00.00
1794 £139.00.00 - £139.00.00
1795 £160.00.00 £126.00.00 £286.00.00
1796 £140.00.00 £114.00.00 £254.00.00
1797* £132.00.00 - £132.00.00
1798* - £156.00.00 £156.00.00
1799* £90.00.00 - £90.00.00

? Indicates a single sitting.

Parliament, thanks to the good offices of the LLord Chancellor, and
in March 1787 Thurlow’s brother, the bishop of Durham, named
Scott chancellor for the county palatine. Scott held that post for
twelve years, resigning in July 1799. He generally visited Durham
twice a year, usually in April and August. His main purpose was to
hold sittings of his court, which operated for the county as the
High Court of Chancery operated for the nation. In addition to his
sittings he undertook administrative duties, including witnessing
documents, especially patents of appointment, signing warrants
issued per curiam during the assizes, and authorising commissions
to take affidavits for cases in his own court.!® The fees of
approximately £125 for each sitting of his court constituted Scott’s
remuneration for his efforts. The fees are set out in Table 1.3.
Scott was a back-bench member of Parliament for five years
before being appointed Solicitor General and knighted in June
1788.1 In February 1793 he was appointed Attorney General,
an office which he held until July 1799, when he resigned to

18 PRO, DURH.3 (131), (132); DURH.3 (198). Scott also acted as a general legal
adviser to the bishop. For his correspondence with Thurlow’s successor, Shute
Barington, see Northumberland Record Office, 384/16-23.

19 During his first thirteen years in Parliament, Scott represented Weobley in
Herefordshire. In May 1796 he was returned for Boroughbridge, Yorkshire, and
continued to represent that constituency until July 1799. See chapter 2.
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Table 1.4. Attorney General’s
annual fees, 1793—1799

Year Amount

1793 £2847.04.00
1794 £3314.12.00
1795 £3878.16.05
1796 £4854.19.00
1797 £3990.04.08
1798 £4028.10.00
1799 £1394.10.07

* Earnings for January—April only.

become Chief Justice of the court of Common Pleas. At the
same time he was elevated to the peerage as Baron Eldon. His
tenure in the Common Pleas was brief, for in April 1801 he
became Lord Chancellor in the government formed upon the
resignation of William Pitt. He remained in office when Pitt
returned in 1804, but resigned upon Pitt’s death in January
1806. He resumed the Great Seal in 1807. This second Chancel-
lorship lasted twenty years, and spanned the governments of the
Duke of Portland, Spencer Perceval, and the Earl of Liverpool.
In 1821 George IV conferred upon his ‘dear friend’ the titles of
Earl of Eldon and Viscount Encombe, the latter referring to an
estate in Dorset purchased in 1807. The cabinet split occasioned
by the advancement of George Canning also brought about the
Chancellor’s resignation in the spring of 1827. Thereafter he
remained a semi-active member of the House of Lords almost to
the time of his death, on 13 January 1838. Out of office, he was
particularly inspired by the great issues of religious and electoral
reform.

Throughout this public phase of his professional career Scott’s
income continued to grow. His fee books record the fees he
collected for his work as Attorney General, and are shown in
Table 1.4. These, together with his various private fees from the
same period, comprise his total earnings through the spring of
1799. Table 1.5 shows his total earnings.

Even taking into account the likely diminution of his private
practice after he became a law officer in 1788, Scott’s earnings
compare favourably with those of some of the leading barristers of
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Table 1.5. Fohn Scott’s total
annual earnings, 1793—1799

Year Amount

1793 £9987.11.04
1794 £11592.00.00
1795 £11151.16.05
1796 £12140.15.08
1797 £10261.05.06
1798 £10557.17.00
1799° £3771.11.00

* Earnings for January—April only.

the period.?® In taking up the judicial post in the Common Pleas,
he did suffer a substantial loss in income, as an annual salary of
£3,500, together with patronage worth approximately £1,100,
certainly did not compensate for the loss of fees.?! His tenure as
Lord Chancellor was far more lucrative. In addition to an annual
salary of £5,000, he received fees and perquisites that probably
placed his annual income at £15-20,000.2> To provide some
context for these figures, Massie estimated in 1759 that seventy
families earned annual incomes of £8,000 or greater. Colquhoun’s
income table, based on the census returns of 1801 and the pauper
returns of 1803, is topped by the 287 families comprising the
temporal peerage, whose average income was £8,000. In contrast,
persons engaged in the law, including judges, barristers, solicitors,
clerks, and others, on average earned annual incomes of £100 in
1759 and £350 in 1800.%°

This impressive record of professional achievement owed a
great deal to Scott’s undoubted mental capacity. Whatever the

20 D, Duman, The judicial bench in England 1727-1785: the reshaping of a

professional elite (L.ondon, 1982), 106.
U Ibid., 114, 120.

22 Scott’s patent, dated 18 April 1801, describes the various fees and grants to
which he was entitled as Lord Chancellor and Speaker of the House of Lords.
Encombe (Scott papers). For a discussion of Scott’s fee income as Lord
Chancellor, see chapter 16. In addition to his salary and emoluments, the Lord
Chancellor controlled a vast legal and ecclesiastical patronage. On the latter, see
chapter 11.

23 R. Porter, English society in the eighteenth century (London, 1982), 386, 388. At
his death Eldon left an estate sworn at less than £700,000, which included his
properties in Dorset and Durham. The Legal Observer 15 (1838), 311.
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caveats regarding procrastination which dogged his work in later
life, contemporaries consistently praised the intellectual ability he
brought first to the bar and then to the bench. Of Sir John Scott,
the law officer and barrister, it was said:

He branches forth his arguments into different heads and divisions; and
pursues the respective parts through all their various ramifications, with
such methodical accuracy, that arguments rise out of argument, and
conclusion from conclusion, in the most regular and natural progression;
so that those who are not acquainted with his practice, would suspect he
had studied and prepared his speeches with the most diligent attention;
while others, who are better acquainted with the business of the courts,
feel their admiration and surprise increased, from the knowledge that a
man of his extensive business, so far from studying what he shall say, can

scarce find time to glance his eye over the numerous papers that come
before him.*

This ability also enabled him to respond forcefully to an opposing
position. ‘His systematic mind seems to methodize with inconceiv-
able rapidity, the arguments of his opponents. In the short space of
time between the pleadings of his adversary, and his reply, every
thing seems digested and disposed, and his mode of replication
seems planned in the nicest order.”?® Lord Abinger recalled that, as
Chief Justice of Common Pleas, Scott ‘investigated every case to the
bottom, considered every argument advanced by counsel, and every
other topic besides, that the cause suggested’.?® James Boswell and
Sir Samuel Romilly offered similar assessments of Scott as Lord
Chancellor. Boswell was reported as describing him as ‘superior in
legal knowledge to any other person in the Court of Chancery, & the
greatest Lawyer that has sat in that Court since LLord Hardwicke
presided in it’.?” Romilly, a severe critic, acknowledged that ‘in
point of learning in every part of the profession, and in talents, he
[Scott] had hardly been surpassed by any of his predecessors’.?%
Scott’s intellectual abilities did not extend naturally either to a
love of or a marked proficiency in public oratory. His forensic
skills at the bar were described as being ‘of that subtle, correct,

2% E. Wynne, Strictures on the lives and characters of the most eminent lawyers of the
present day (Dublin, 1790), 203—4.

%5 TIbid., 204-5.

26 P, C. Scarlett, A memoir of the right honourable James, first Lord Abinger
(London, 1877), 89.

27 ]. Farington, The Farington diary, ed. James Greig, 8 vols. (London, 1924),
VIII:239.

28 Sir S. Romilly, Memoirs of Sir Samuel Romilly, 3 vols. (London, 1840), 11:369.
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and deliberate kind, that has more the appearance of written than
of oral eloquence’.?? Far from evidencing a natural affinity for oral
argument, Scott’s shyness in this regard had the effect that, in the
first few years following his call, ‘he shunned, as much as possible,
appearing even at the Chancery bar as a pleader’ but rather
confined himself to drafting documents.3? His ‘crimson timidity
was so confirmed, that he seemed even to shun the brilliant
allurement of profit, when it could only be acquired through the
medium of public pleading’, and he only overcame his lack of
‘impudence’ through an act of will.3! Lord Abinger’s assessment
of the mature speaker was similarly temperate. ‘As a speaker he
was elaborate and ingenious, and possessed a turn for grave
humour that sometimes relieved his tedious discourses.’3?> The
early tendency to nerves, moreover, remained. On the occasion of
his taking his seat as an earl, the attention paid him by fellow peers
made Scott ‘nervous and somewhat agitated’.’® He admitted
before a speech to the annual goldsmiths’ dinner in 1822: ‘I am
always a little nervous before I make this sort of address, and
though I could talk before a parliament with as much indifference
as if they were all cabbage plants, a new audience has ever borne
an appalling appearance.’3*

The generally sensitive nature of Scott’s temperament was
manifest in other, sometimes contradictory ways. He was pos-
sessed both of a light-hearted, teasing nature, and a tendency to
gloomy, self-indulgent introspection. On the one hand, he enjoyed
making light of his troubles, and on those occasions when he
suffered illness or infirmity, he tended to explain them away with
a self-deprecating joke. Having mentioned attacks of ‘giddiness
and swimming in my head’ to his brother Henry, Scott went on to
describe himself as carrying on with ‘what little business I can do
with blisters on the outside of me and enormous quantities of
medicine in the inside’.3> On another occasion he suffered marked

29 Wynne, Strictures, 203. 30 Ibid., 201.

31 1. Williams, Satires and biography (London, 1795), 62.

32 Scarlett, 4 memoir, 89.

33 Eldon to Lady Frances Bankes, 10 July 1821, Twiss, The public and private life,
11:426.

3+ Eldon to Bankes, 27 April 1822, ibid., 448.

35 J. Scott to H. Scott, 2 February 1781, Surtees, 4 Sketch, 78. Attacks of
giddiness, accompanied by dimness of vision, continued to plague Scott in later
life. See, e.g., Eldon to Richard Richards, 3 September 1817, AMA Caerynwych
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shortness of breath, but upon his restoration of health opined to
his brother William: ‘I hope, with care, to be yet able to make long
speeches, if not good ones, a faculty which I was in danger of
losing.’3® Recovering from a fall from a horse, Scott expected ‘to
be well enough in a very few days, to be able if a fit and decorous
opportunity offered, to trip it on the light fantastic tac’.3” The
gout provided frequent opportunities for rueful humour. As early
as 1790 he lamented to Henry:

How hard it is upon me that I, the youngest, and most temperate and
abstemious of the three, should, the first of all the brothers, arrive to this

dignity! I hope most heartily you may escape; because, between the pain
felt and the pain of being laughed at, the complaint is quite intolerable.?3

After more than twenty years of the affliction, the sufferer could
still write as a postscript to a friend: ‘I had almost forgot your
lameness and to mention my gout. My foot presents its compli-
ments to your leg, and borrowing the idea from a celebrated
author, hopes you improve there when I do in understanding.’*°
On the other hand, he readily admitted to gloom and lowness of
spirits, often vividly expressed. The press of work and its atten-
dant responsibilities could make him ‘deplorably hysterical’.*?
During his years as Lord Chancellor, the combination of physical
exhaustion and suspicion could prove particularly debilitating. He
frequently considered himself undervalued by his political allies,
and misrepresented by his political opponents. When corre-
sponding with old friends, Scott could become not merely nos-
talgic, but extremely morose. Writing to boyhood friend Samuel
Swire more than twenty years before retiring from public office,
he expressed the hope that:

I may yet spend some happy day under your roof, secluded for awhile
from a selfish, ambitious, interested, luxurious world, that hath not an

(Richards) papers, Z/DA/64 SA21; Eldon to Stowell, undated [¢. September
1823], Twiss, The public and private life, 11:484; Eldon to Robert Peel, 7
September 1823, BL (Peel papers), Add. MS 40315 f. 91.

36 . Scott to W. Scott, undated, Encombe (Scott papers).

37 Eldon to Miss Mary Farrer, undated, ibid.

38 J. Scott to H. Scott, undated [¢. December 1790], Twiss, The public and private
life, 1:205.

39 Eldon to William Bond, undated [¢. 1827], DorRO (Bond of Tyneham papers),
D. 1141:1/14.

40 Eldon to Lord Redesdale, 9 June 1804, GRO (Mitford papers), D2002/1/23.
See also Eldon to Redesdale, undated [early 1806], ibid.
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idea of the comforts of a college commons, or the repast of a parsonage
dinner, when the landlord and his host meet, with the same ideas upon all
things, unaffected by the changes and chances of life, which governed
them both in the same staircase in college.*!

To long-time friend and colleague John Mitford he confessed that
a letter describing his ‘miseries’ was interrupted by tears.*?
Indeed, Scott’s public display of emotion in Parliament and in the
courtroom became a topic for hostile political cartoons.*? The poet
Shelley made it the focus of his portrait of the Chancellor in The
Mask of Anarchy:

Next came Fraud, and he had on,
Like Eldon, an ermined gown;
His big tears, for he wept well,
Turned to mill-stones as they fell.

In the same way, Scott’s relations with others were characterised
both by a genial manner and strict standards of conduct. His early
correspondence with his cousin Reay, for example, is marked by
jokes, puns, and small witticisms. In September 1771 he gave the
following account of a visit to Cambridge.

Flow on! my beloved Isis, I will not pollute thy crystal wave, by drawing
a comparison between it & the muddy, stagnate waters of thy sister Cam.
Lift up your heads ye obnoxious piles! & shame those things called
buildings at Cambridge! ... The public buildings, their senate & library
are shabby beyond his conception, who has seen a Theatre, a Bodleian,
Radclivian, Christchurch, or All Souls Library ... Trinity College it is
true is a noble one, yet tho the quadrangle is certainly larger than that at
Christchurch, if you compare their libraries & halls, Oxford outshines
them even here. The celebrated King’s College Chapel is a gothic
structure, stupendous & magnificent as to the stone work, perhaps so
beyond all description. Yet this venerable edifice . .. is fitted up with stalls
so exceedingly shabby, that it has more the appearance of a stable than a
place of worship. In short, may I be a stewed prune if ever I march thro’
Cambridge again. I should not forget to tell you, that their various
coloured gowns are infinitely less pleasing than our black ones. I did not
see a single academic who looked like a gentleman.**

41 Eldon to Samuel Swire, 10 July 1805, Twiss, The public and private life,
1:495-6.

42 Eldon to Redesdale, 9 June 1804, GRO (Mitford papers), D2002/1/23.

43 See, e.g., the depiction of Scott in William Hone’s pamphlet, “The political
showman — at home!” in Radical squibs and loyal ripostes, ed. E. Rickword (Bath,
1971), 276.

J. Scott to Reay, 2 September 1771, Encombe (Scott Papers). Scott prefaced his
commentary with the observation: ‘with all my Oxford prejudices about me, you

44
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While his mature epistolary style lost some of this exuberance, his
private letters retained a gentle humour. Describing to his
brother-in-law the King’s review of various volunteer corps, Scott
wrote,

As a non-effective in an awkward squadron, I had the modesty not to
show myself in arms, though I have military character enough to attend
the drill occasionally in a more private scene. Your friend Major Sir
W. Scott’s corps, not having been bold enough to attempt the strong
measure of firing, were also absent.*’

A letter to his daughter describing the marriage of Princess Mary
concluded, ‘Even the tears trickled down my cheeks; and, as to
Mamma, she cried all night, and nine-tenths parts of the next
day, so that, do you see, your wedding is a mighty merry
affair.’*¢

With ladies, whether old or young, Scott indulged in the
language of light-hearted flirtation, increasingly when his own
years took away any hint of improper gallantry. Recalling a
meeting with two young cousins, he wrote to one of them: ‘I hope
you have all been well, since I had the sweet little conversation
with you on the King’s highway. I think his Majesty would have
given me his gracious pardon, if I had robbed Mrs Farrer of both
of you.”*” Shortly before the marriage of his son to Miss Henrietta
Ridley, he wrote to Lady Ridley:

A thousand thanks to you for your postscript which brings me Miss R’s
best love: were I again but just arrived at the years of discretion ... I am
tempted to think that I might use her so ill as to tell her that, if she
pleased, we would struggle together through five-and-twenty such years
as | have gone through: — which assure her, I would not do to attain any
earthly object, short of the comfort of convincing a person, whom I much

will not perhaps give my remarks all that credit which might be claimed by an
uninterested observer.” See also Scott’s letters to Reay written in the summer
and autumn of 1771, Encombe (Scott papers), and in late 1772 and spring 1773,
NCL (Scott papers).

J. Scott to Matthew Surtees, 6 June 1799, Encombe (Scott papers).

Eldon to Miss Frances Jane Scott, 25 July 1816, Twiss, The public and private
life, 11:284.

Eldon to Miss Frances Farrer, undated [¢. 1804], Encombe (Scott papers). See
also Eldon’s undated letter to Mary Farrer, in which he claimed the privilege of
addressing her as ‘dear’. ‘[I]t is a privilege, which we, who sustain grave
characters, have to be allowed to express ourselves to young ladies, in the
language which our affections dictate, without being supposed to trespass
beyond the bounds of propriety.” Encombe (Scott papers).

45
44

>

4

N
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loved, that, if I prevailed upon her to act very foolishly for my sake, there
was nothing which I would not endure for hers.*3

He once composed a poem on the occasion of observing a friend’s
daughters playing on a swing and noting their display of ankle.

In days of yore, as Roman poets tell,

Omne Venus lov’d in myrtle groves to dwell:

In modern days no less than four agree

T'o consecrate to fame our oaken tree —

Blest T'ree! The monarch shelter’d by thy arms!

The goddess from thy boughs displays her charms.*’

As an old man he ruefully described a dinner party to his
daughter: ‘My seat was between Lady L[ondonderry] and the
marchioness of Hertford. There was a great demand upon me for
small talk, but I don’t think I flirted with my usual success.”*® Nor
was Scott’s ‘small talk’ reserved solely for the amusement of
ladies. He was a great teller of jokes and droll stories, particularly
detailing incidents from his professional life. With these he might
enliven a dinner party or a less convivial occasion. Charles Greville
recalled ‘the many tedious hours the Prince Regent kept the Lords
of the Council waiting at Carlton House, that the Chancellor used
to beguile the time with amusing stories ... which he told
extremely well’.>! In later life Scott made a compilation of these
stories for the amusement of his grandson entitled, Lord Eldon’s
Anecdote book. More than one contemporary remarked upon
Scott’s kindliness upon the bench. In an era when Chancellors like
Thurlow were remarkable for their gruff, surly manners, the bar
regarded Scott with considerable affection.>?

Despite this playful, flirtatious, courteous side, however, Scott
had a strong sense of propriety, as well as precise notions of
entitlement. Taken together, these demanded that he refrain from

48 Eldon to Lady Ridley, undated [c. summer 1804], Twiss, The public and private
life, 1:465.

*9 Surtees, 4 Sketch, 172.

50 Eldon to Bankes, undated [c. spring 1825], Twiss, The public and private life,
11:547.

51 P, W. Wilson (ed.), The Greville diary, 2 vols. (London, 1927), 1:182.

See, e.g., the observations in ibid., 1:183; Scarlett, A memoir, 90; Romilly,

Memoirs, 11:369, and H. Brougham, Baron Brougham and Vaux, Sketches of

statesmen of the time of George 111, 3 vols. (London, 1855), 1:186. For Eldon’s

delight in punning while on the bench, see J. Grant, The bench and the bar, 2

vols. (London, 1837), 11:294-9.
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thrusting, or giving the appearance of thrusting, himself forward,
but once advanced to stand firm upon all rights and privileges
associated therewith. Early in his career he declined to accept the
offered patent of precedence until his seniority over Thomas
Erskine and Pigott was recognised. Both Scott’s juniors at the bar,
they actually had received their patents prior to his decision to
accept. Called before the Lords Commissioners of the Great Seal,
Scott maintained: ‘what I had understood to have been hand-
somely, and voluntarily, and without request offered, should
either be handsomely conferred, or should not be accepted.’>® The
validity of his claim was acknowledged, albeit grudgingly, and
after ‘some noise’ Scott received a patent that maintained his
proper seniority. In 1809 his name was put forward as a candidate
for the Chancellorship of the University of Oxford in opposition
to Lord Grenville. Following confusion between the government
and the Court, the Duke of Beaufort was also proposed, but Eldon
declined to withdraw. Acknowledging that the presence of both
himself and Beaufort would perhaps fatally divide their suppor-
ters, Eldon maintained that, having agreed to stand, he could not
give way to a later entrant.’* In the same way, when he was
created an earl, he felt obliged to submit to the College of Heralds
the question whether his grandson, as heir presumptive, was
entitled to a courtesy title. He took this step despite the fact that
he does not seem to have delighted much in the affirmative answer
he received.>®

Scott’s attitude toward rank was ambivalent. There is little
doubt that he took a certain delight in his elevation to the peerage
in 1799, evident in the expressions of gratitude to family and
friends and in the conferences with his brother upon a suitable
motto and title. Moreover, once his protests against an earldom
were overcome, his pleasure crept out. To his daughter he
confided: ‘I must say, notwithstanding he would not let me off,
the King was very gracious. He seals my patent first, with some
special recital in it, which I have not yet seen.’>® Despite his far
from disdainful response to ennoblement, however, he scorned the

53 Eldon, Anecdote book, 5.
Lord Grenville was duly elected. See chapter 12.
Eldon was concerned that receipt of a title might cause his grandson, then aged

16, to cherish an unduly exalted opinion of himself. See chapter 8.
% Eldon to Bankes, 7 July 1821, Twiss, The public and private life, 11:421.
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practice of merely cutting a figure in consequence. Professing a
preference for titles progressively acquired over several genera-
tions rather than a series of dignities descending upon family
members ‘without efforts on their part to obtain them’, he argued
that:

if a Peer does not do credit to his titles, his titles will confer no credit
upon him ... if it is a blessing to receive distinctions, which furnish the
opportunities and means of doing public good, he is altogether inexcu-
sable, who, possessing those distinctions, disgraces them and himself by
neglecting to promote the interests of the public, by availing himself of
such means and such opportunities ... [I]f rank engenders pride, if it
produces haughtiness in conduct to those with whom we have associated
and do associate, if it considers well-regulated condescension and kindness
of manners as what needs not anxiously to be attended to, it becomes
inexpressibly odious.>”

While the above could be explained as the cautious advice of a
grandfather, it does not differ significantly from the sentiments he
had expressed as a younger man. When discussing the purchase of
an estate with his cousin Reay, Scott scorned the idea of purchasing
beyond one’s means merely to acquire the status of a landowner.

Now as to you, my dear Sir, what is the object you propose to yourself by
buying, which appears to you so valuable, as to induce you ... to take the
chance in case of accident to you, of throwing all these works of time and
labour upon your boy? Is it the merely having the estate? That can hardly
be — what object then have you in taking upon you the character of a debtor
for £40,000 in order that you may say you are the owner of this estate?>®

He likewise declined to promote his son as MP for the county of
Northumberland rather than ‘a poor little beggarly township’,
when this was suggested to him. Pointing out that ‘a man ought to
have a certainly continuous income, very large indeed, who can
have a son, in his lifetime, living as the member of a county’, he
concluded that ‘I could do nothing so unjust’ to his son ‘as as to
involve him in a program of certain, heavy expenditure to

promote a very uncertain undertaking’.>’

57 Eldon to J. Scott, 4 October 1821, ibid., 438.

58 J. Scott to H. Reay, 2 January 1799, NCL (Scott Papers). Scott had acted with a
comparable prudence in 1792 when he acquired Eldon, his estate in southern
Durham, for £20,000. He paid the full amount at the time of purchase and so
could immediately devote all his rents to improving the property. E. Foss,
Fudges of England, 9 vols. (LLondon, 1864), IX:43.

59 T. Scott to W. Scott, undated [¢. September 1801] Encombe (Scott papers).
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In the proper regulation of his conduct, Scott was guided by
what he habitually described as his ‘duty’. The source of this
obligation to duty was Scott’s Christian faith. Throughout his
life his attitude toward the practice of organised religion was
ambiguous. His identification with the struggle to maintain the
political privileges of the Anglican Church, and the well-known
tag that he was less a pillar than a buttress of the Church because
he habitually supported it from the outside, suggests a less than
enlightened spirituality. The reality was probably not so
simple.®® His own creed, if such a term can properly be applied
to a loose pattern of belief and conduct, seems to have been based
on the public expression of Christian obligation. All fortune was
the consequence of Divine Providence. Where Providence or-
dained good fortune, therefore, such as the receipt of high office,
the recipient ought to acknowledge it gratefully and undertake to
perform any tasks attendant thereto as part of a sacred trust. On
being raised to the peerage and appointed Chief Justice of
Common Pleas, Scott wrote to his mother: ‘I feel that under the
blessing of Providence I owe this ... I hope God’s grace will
enable me to do my duty in the station to which I am called.’®!
When he became Lord Chancellor two years later he professed
himself prepared ‘for a conscientious and most anxious discharge
of my duty’, and ready to scorn any office ‘not attained by such
means as are consistent with the principles of honour, morality,
and religion’.®> Likewise, in the event of bad fortune, God’s
judgment must be endured. In a letter consoling his brother
Henry on the death of his sister-in-law, Scott wrote: ‘the event
must be submitted to the providence of HIM who knows best
what is expedient for us.’®® He struggled to exhibit a similar

%0 Twiss, The public and private life, 111:489. For a discussion of Eldon’s attitude
toward Catholic Emancipation and repeal of the Test and Corporation Acts, see
chapter 17.

J. Scott to Mrs W. Scott, 19 July 1799, Encombe (Scott papers). Commenting
upon the frustration of the Cato Street conspiracy, which aimed at the assassina-
tion of the members of the Cabinet, Eldon wrote: ‘as to the future, I trust ...
that we may all fully depend upon that Providence to which we are so largely
indebted.” Eldon to Mrs Farrer, undated (February 1820), Twiss, The public and
private life, 11:362.

Eldon to Swire, 15 April 1801, Twiss, The public and private life, 1:371.

J. Scott to H. Scott, 22 December 1791, ibid., 211. See also Eldon to the Revd
Henry John Ridley (on the occasion of the death of Ridley’s father), 15 October
1825, ibid., pp. 560-1.
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fortitude on the death of his own son. To his cousin Reay he

affirmed:

I am plunged in despair and affliction, which I know not how to bear. But
I must not open my mouth — God has done it, and his will be done. I can
await his command for my own departure without uneasiness, as far as
respects myself — but I had vainly hoped that he, that is gone, might have
protected those I might leave behind me. Heaven has told me I ought to
have looked elsewhere for their protection.%*

After the first, bitter grief had faded, he attempted to find some-
thing of value in the loss he had suffered. Reflecting that he was
then entering upon the twilight of life in which one’s thoughts
turned naturally to eternity, he asked: ‘May it not be a blessing,
that, at the beginning that period which I am to employ better, I
am awakened to a sense of duty, by a judgment as awful as that
which, in my loss, has been poured out upon me? % Apart from
such moments of extreme unhappiness, however, Scott believed
that: ‘A truly religious temper is a cheerful temper.’®® Moreover,
the servant of God ought to be executing his duties among his
fellow men. ‘We can never be justified in supposing that we are
doing our duty to God, whilst we are neglecting, or incapacitating
ourselves for, the discharge of our duties to our neighbours in this
life.’®” He disliked the gloomy introspection that he associated
with Evangelicalism, and was quick to distance himself from
anything that might be so described. While mentioning to his
grandson the spiritual advantages to be gained by attending his
college chapel, he hastened to add: ‘don’t suppose that I recom-
mend or approve that morose, canting, fanatical temper.’®® In the
same way he concluded a letter setting forth his views on Unitar-
ianism with the caveat: “Though I write in this style, and have
been very unwell ... and however grave you may think me, don’t
think me ““a Saint”: I mean a ‘“modern Saint”’. The more I see of
that character, the less I like it.”®® For Scott the demand of the
spiritual life rested not so much in inquiry, as in performance.
Secure not only in his belief in Anglican doctrine, but in his belief
that further analysis of that doctrine would not resolve its apparent

%% Eldon to H. Reay, 12 January 1806, NCL (Scott papers).

%5 Eldon to Swire, undated [received 31 May 1806], T'wiss, The public and private
life, 11:4-5.

%0 Eldon to Encombe, undated [received 11 May 1824], ibid., 516.

67 Ibid. 8 Ihid. %9 Eldon to Swire, 7 August 1808, ibid., 64.
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ambiguities, he did not feel the need to question or criticise his
core beliefs. Rather, his duty lay in defending and submitting to
what had been ordained, whatever the circumstances. This
outlook conferred upon him a degree of moral confidence that
transcended merely spiritual matters, and informed his public
career.



AN INDEPENDENT LEARNED GENTLEMAN

In his analysis of why men went into Parliament, Sir Lewis
Namier has identified several different groups that together com-
prised the House of Commons in the late eighteenth century.’
The manner in which each group functioned was a result of their
particular interests. For example, squires or country gentlemen
typically lacked political ambition beyond the honour of member-
ship in the national legislature. Accordingly, they remained aloof
from party or faction. In contrast, professional men regarded a
seat in Parliament as a means of advancing their careers. Lawyers
could aspire to any of the several legal appointments available to a
government, from borough recorder to Lord Chancellor of
England. In Namier’s analysis these two groups had little in
common — the one anxious to avoid party intrigue, and the other
conscious that from a judicious political alliance could come great
professional rewards. In fact, at least a reputation for indepen-
dence, the supreme virtue among Namier’s country gentlemen,
undoubtedly held some attraction for the lawyers, towards whom
a deep and well-established hostility existed in the House. In
earlier times a habit of poor attendance, and of claiming pre-
audience in the courts as a parliamentary privilege, had led to
several formal and informal attempts either to exclude them
completely or to prevent them from practising in the courts while
Parliament was in session.? In the late eighteenth century criticism
tended to focus on two points, the employment of technical legal
jargon to confound debate, and the eager pursuit of appointments.
Consequently, the lawyer or ‘learned gentleman’ eager to succeed

U Sir L. Namier, The structure of politics at the accession of George III, 2nd edn
(London, 1957), chap. 1, especially 4-7, 42—4.

2 E. Porritt, The unreformed House of Commons, 2 vols. (Cambridge, 1909),
1:512-17.
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in the House had to defeat prejudices that could preclude a fair
assessment of his abilities. A studied, if not a genuine, assertion of
independence, so long as it did not leave him stranded on the back
benches, could prove a valuable asset.

Such was the challenge facing Scott when he entered Parliament
in the summer of 1783, and his record over the following five
years indicates how he attempted to achieve a balance between
isolation from, and subservience to, the political leaders of the
day. His object does not appear to have been merely professional
recognition. As early as March 1784 the King recognised Scott as
‘the fittest man’ for the office of Solicitor General, and his
appointment remained a matter of speculation until it finally came
to pass in June 1788.3 During his years as a private member,
however, Scott would have been aware of two important legal
appointments having been made on the basis of personal friend-
ship or political expediency, in the persons of Richard Pepper
Arden and Archibald Macdonald. Arden had been made a law
officer and brought into Parliament by his friend William Pitt,
and Macdonald owed his appointment as Solicitor General to his
marriage into an important political family.* Such advancement is
unlikely to have appealed either to Scott’s sense of propriety or to
his own ambitions. Only proof of his merit both as lawyer and as
parliamentarian would establish a correct and sufficient founda-
tion for a public career at the highest level.

Scott came into Parliament through the intercession of a for-
midable lawyer-politician, Lord Chancellor Thurlow, who pro-
posed Weobley, a Herefordshire borough controlled by Thomas
Thynne, Lord Weymouth.” From the outset, Scott expressed

©
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concern for his independence under Lord Weymouth’s patronage.
Weymouth had controlled Weobley since the middle of the
century, and it had not recently returned any notable MPs. Scott
did not, therefore, immediately accept when offered the seat in
May 1783. Thurlow described the situation in a letter to Lloyd
Kenyon:

I have offered Scott a seat in Parliament for Weobley. He hesitates. As |
know his delicacy, I am apprehensive that he fancies it is likely to fetter
him; you know my sentiments on that subject perfectly well. If he were
embarged [sic] in any of these confederacies, by which knots of men
propose to struggle in a body for places, &c., I do not think he would do
well to take this, or, indeed, be at liberty to do so. On the other hand, it
would be an impudent thing to propose such a circumstance as a place in
parliament to a man of sense and honour, as the price of acting for another
man’s opinion against his own.®

Scott, however, was still new to appeals of this sort. Thurlow
admitted to Kenyon: ‘I could not enter into this sort of explana-
tion with him, because it seemed to be indelicate even to suppose
that there was any thing to be explained.”” Scott did overcome his
‘delicacy’, but it is an indication of his political naiveté that,
although the seat was uncontested, he felt obliged to present
himself to the voters in Weobley on election day and deliver a
speech. He was perhaps chagrined when told by one of his
audience that ‘they had not heard from the hustings for 30 years’.®
Moreover, despite his hopes, he did not escape identification with
his patron. In a letter to his brother, the Earl of Upper Ossory, in
November 1783, Richard Fitzpatrick described Scott simply as
‘Lord Weymouth’s lawyer’.”
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When the House convened in the autumn of 1783, the coalition
ministry of Charles Fox and Lord North regarded reorganisation
of the East India Company as one of its principal tasks. Despite
Treasury aid, the Company was in financial difficulties. Moreover,
recent unrest had raised fears for the general security of the
region, and neither the Company officials in London nor those in
Bengal were regarded as capable of governing the territory effec-
tively. Finally, there was a growing concern for the native Indian
population, whose interests were being sacrificed for the sake of
profit.! The Bill introduced by Fox proposed fundamental
changes in the Company’s structure. It vested authority for all
territorial possessions in a board of seven commissioners. A
further nine assistant commissioners, chosen from the holders of
£2,000 of Indian stock, would manage the commercial business.
The commissioners would serve four years, with vacancies filled
by the Crown, while the assistant commissioners would serve for
five years, with subsequent appointments made by open voting
among the stockholders.!! The most serious practical problem
with the Bill was its attempt to solve the problem of local
disorganisation and insubordination by strengthening the
Company structure in London. Of more immediate political
importance, however, was the proposed appointment of sixteen
ministerial supporters to the supreme offices of the Company. The
distrust engendered by this move would bring down the ministry
in mid-December.!?

Not surprisingly, given the prominence of Indian affairs,
Scott’s first speeches concerned the India Bill. He made his
maiden speech on 21 November 1783, when the Bill came up for
its second reading. In this rather colourless effort Scott empha-
sised the independence of his deliberations and tried to appear
open-minded about the measure. Because he was ‘attached to no
particular party’, he intended to vote ‘as justice seemed to direct’.
He had not yet formed an opinion on the Bill, but he intended to
do so, ‘and he would ensure the House, he would form it
elaborately, and when he gave it, it should be an honest one’. At
present he would say only that the Bill ‘seemed to him rather of a

10 7. S. Watson, The reign of George I1I, 1760—1815 (Oxford, 1960), 261.

1W. Cobbett (ed.), The parliamentary history of England ... to 1803, 36 vols.
(London, 1806-20), XXIV:62-3.

12 Watson, Reign of George I1I, 264.
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dangerous tendency’. Nevertheless he would not declare himself
against it, but would ‘rather wait till he had got more light thrown
upon the subject’.!3 In general the speech was not badly received.
Fox, who followed Scott, ‘expressed a high opinion of his [Scott’s]
abilities and his goodness’.!* The Whitehall Evening Post called it
‘one of the most correct speeches we ever heard in Parliament’.!®
Nathanial Wraxall probably expressed a more honest opinion
when he recorded in his diary: ‘Scarcely any impression of the
speech pronounced by Scott remains on my mind or memory.’'®

Scott’s next speech, two and a half weeks later, was far more
ambitious. Having resolved against the India Bill, he expressed his
objections to the third reading in an unhappy combination of
measured criticism and wild rhetoric. He began cautiously, ex-
plaining that he felt that interference with the East India Compa-
ny’s charter was not presently justified, and that this Bill would
significantly increase the influence of the Crown.!” As he con-
tinued, however, he interspersed classical, historical, and Biblical
allusions, and the abrupt shifts in language and tone that they
occasioned upset considerably the balance of the speech. For
example, after having stated that the Company’s bankruptcy had
not been established and warranted further inquiry, he quoted
Desdemona’s plea from Othello, ‘Kill me not tonight, my lord! —
let me live but one day — one hour!’'® Even more surprising than
that quotation, however, was the fact that Scott turned immedi-
ately to his next objection, that the respectability of the proposed
commissioners did not sufficiently ensure the security of the
Company’s affairs.!® The climax of the speech came when Scott
quoted from the book of Revelations, which prompted Wraxall to
inquire: ‘Will it be believed that the “Apocalypse’ of St John
furnished images, which ... were made to typify Fox, under the
form of ‘“The Beast that rose up out of the sea, having seven
heads” ?2¢

Wraxall’s incredulity notwithstanding, the general response to
the speech is difficult to gauge. The London Chronicle recorded it

13 Cobbett, Parliamentory history, XXI11:1239—40 14 Ibid., col. 1240.
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without comment, while the Whitehall Evening Post reported that
the Revelations metaphor ‘struck the House in a very forcible
manner’, and that Scott added other quotations ‘with great
dexterity and pertinence’.?! The Public Advertiser described the
speech as ‘very able’, and, having noted that the ‘House laughed
very heartily’ at the passage from St John, failed to explain
whether this merriment was at Scott’s or Fox’s expense.?? Fox
graciously observed that the opposition ‘had placed a learned and
eloquent member (Mr Scott) in the front of the battle, and he
had certainly acquitted himself ably’.?® Several other speakers on
both sides of the House also ornamented their remarks with
colourful allusions. General Burgoyne compared the nabobs
amassing fortunes in India with characters condemned to Tar-
tarus in the Aeneid, and Sir Richard Hill likened Fox’s treachery
to the constitution with that of Brutus to Caesar.?* Richard
Rigby found it extraordinary ‘to have heard a quotation from
Scripture through the mouth of a lawyer’, but R. B. Sheridan
foiled Scott more cleverly by quoting other Biblical passages
whereby he ‘metamorphosed the beast with seven heads, with
crowns on them, into seven angels, clothed in pure white
linen’.?%

Having at least made himself known in the House by these
speeches, Scott retreated somewhat, and in the next weeks limited
his remarks to modest contributions in support of the new
ministry led by William Pitt. On 17 December 1783 the House of
Lords had rejected the India Bill, after the King had indicated
that he would regard a favourable vote as hostile to him. As soon
as the Bill had been defeated, the King dismissed his ministers
and sent for Pitt. On 12 January 1784 Scott declared his ‘entire
disapprobation’ of the opposition motion that the King’s name
had been used unconstitutionally to affect parliamentary delibera-
tions and that the new ministry lacked the confidence of the
House.?® Two days later, however, he urged that the conduct of
the Duke of Portland be ‘minutely examined’ in the wake of
allegations that the former First Lord of the Treasury had tried to

21 London Chronicle, 6—9 December 1783, 658, cols. 2—3; Whitehall Evening Post,
6—9 December 1783, 3, col. 4.

22 Public Advertiser, 9 December 1783, 2, col. 3.

23 Cobbett, Parliamentory history, XXIV:47. 2% Jbid., cols. 30, 41.

25 Ibid., cols. 50, 51. 26 Jbid., col. 305.
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purchase a member’s support.?” On 18 February 1784, the opposi-
tion moved to defer consideration of the Mutiny Bill to indicate
their displeasure at the King’s refusal to dismiss his ministers. At
the same time, it was suggested that ministers should resign in
favour of persons more acceptable to the majority of members. In
a short speech Scott opposed the motion. He added that, if
resignation would actually facilitate negotiations to strengthen the
government, he would not be sorry. Having hinted, however, that
it would not have that effect, he advised against any changes on
the Treasury bench.?® Surely these speeches helped to establish
the view of Scott as a Pitt supporter which emerged at this time.
In his memorandum in the autumn of 1783 on attitudes toward a
dismissal of Fox and North in favour of Pitt, political manager
John Robinson had listed Scott as ‘hopeful’.?® In his December
memorandum this had changed to ‘favourable’.3° By March 1784
John Stockdale included Scott as one of those opposed to Fox,
and Robinson’s memorandum for the spring elections contained
the following notation for Weobley: ‘Lord Weymouth, the same
or as good friends, it is apprehended.’3!

While apparently content for a time to remain a ‘good friend’,
Scott indicated his willingness to oppose Pitt in his next significant
speech, on the Westminster election scrutiny in March 1785. In
the previous year Fox had narrowly defeated Sir Cecil Wray
at the poll. The returning officer had thereupon granted a scrutiny
to Sir Cecil and declined to make a return, thus leaving the
borough unrepresented. The Act of 10 & 11 Will. III c. 7 required
a returning officer to make his return by the date specified in the
writ authorising him to conduct the election. Nevertheless, Pitt
had supported the scrutiny, keen to oust Fox from the popular

27 J. Debrett (ed.), The parliamentary register ... 1780—1799, 54 vols. (London,
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constituency. On 8 March 1785, this hope had been disappointed
by a vote of 162—124 against the scrutiny.3? The government had,
however, prevailed against a motion condemning the returning
officer, and on 9 March 1785 sought to retain the earlier resolution
to proceed with the scrutiny as part of the parliamentary record.
Arden, the Attorney General, and Kenyon, Master of the Rolls,
supported the government’s position on the record and on the
scrutiny itself.

In response to Kenyon, Scott gave what the Public Advertiser
described as ‘a long speech full of legal arguments, in which he
laid down as doctrine the illegality of the scrutiny’.’3 Unfortu-
nately, this portion of Scott’s speech is only alluded to in the
printed debates. While it is impossible to recreate his argument, it
seems clear that precedent at least militated against, if it did not
absolutely forbid, the returning officer’s conduct. John Simeon’s
Treatise on the Law of Elections, published in 1789, states that if
the officer cannot make the return by the prescribed date he must
simply state that ‘no choice, or a doubtful one, is made’, where-
upon the elections committee of the House of Commons would
investigate the matter.>* Simeon repeated Scott’s point, that
Parliament would never meet if returning officers could ignore the
return date. Scott also scorned the notion that the House should
protect the conscience of the returning officer. The existing rule
imposed no unreasonable moral burden, while the conscience of
this particular officer ‘was not of the most delicate texture’.
Despite his original scruples he had responded promptly to the
command he had received the previous week, and Scott observed:
‘He did not require, it seemed, much time to make up his mind
when the House ordered him.’3>

Fox, speaking later in the debate, was lavish in his tribute to
Scott’s contribution:

One learned gentleman in particular (Mr Scott) had entered into the
whole of the case with a soundness of argument, and a depth and closeness

32 Cobbett, Parliamentory history, XXV:105. Fox could not have been excluded
from the House by means of the scrutiny as he had also been returned for the
Orkney and Shetland Islands.
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of reasoning, that perhaps had scarcely been equaled [sic] in the discussion
of any topic within these walls, that turned at all on the statute and
common law.3°

Fox was probably less impressed with Scott’s next effort, when he
returned to Pitt’s side in May to support the ill-fated commercial
treaty with Ireland. Pitt had proposed to allow Irish ships to
participate fully in the English colonial trade and to establish a
system either of free trade or identical duties in the Anglo—Irish
market. In return, the Irish would contribute to the British naval
expenditure. These conditions had caused a great outcry among
those who feared the consequences of Irish competition upon local
and colonial English commerce. In the face of this opposition, Pitt
had given way and offered to protect interests such as the West
Indian sugar growers and the East India Company.?” On 24 May
1785, the House went into committee to consider whether the
Irish should be bound by the Navigation Acts. During the debate,
Fox opposed the proposition at length arguing, inter alia, that it
was degrading to Ireland.3® Scott’s answer is only summarised in
the printed debates, but he is described as having ‘defended this
proposition from the charges Mr Fox had brought upon it ... He
warmly approved the whole of the resolutions, as a system
calculated to produce amity between the two nations.’3’

Scott does not seem to have participated again in debate until
February 1787, when he supported the commercial treaty with
France, which Pitt proposed after the failure of the Irish negotia-
tions.*® Both England and France sought to restore their finances,
strained during the American war, through increased trade. They
agreed to reduce the duty on many staples and manufactured
items, and to protect particular domestic products by maintaining
prohibitive duties or simply excluding a product from export.*!
On 21 February 1787, the House considered whether to present
an address to the throne signifying support for the treaty. While
most of the members spoke to the treaty itself, several directed

36 Ibid., col. 129. 37 Watson, Reign of George I, 276-17.
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their remarks to the propriety of an address on such a matter. John
Anstruther and Philip Adam both argued that the address would
oblige members to approve the treaty as it then stood, and so
deprive the House of its authority to deliberate fully on each
provision.*?> In reply, Scott addressed both the substance of the
treaty and the propriety of an address. Of the treaty itself he was
extremely laudatory: he asserted that it ‘promised this country a
great accession of wealth, and held out the most liberal encourage-
ment to her artizans, whose industry, perseverance and skill,
joined to their prodigious capital, must ever insure them the
superiority’.*3 He rejected the arguments against the address, and
scorned the opposition as disingenuous, charging that they had
clearly favoured a treaty when in office.** Something of the tone of
Scott’s remarks emerges from the account of Sir James Erskine’s
reply, reported in the Morning Chronicle:

Sir James charged Mr Scott with having resorted to ridicule to make up
his deficiency in reason and argument. He said, he [Scott] had drawn a
most false and extravagant conclusion from the premises laid down by Mr

Anstruther, and had misrepresented what Mr Adam had said, on purpose
to warrant an ungrounded conclusion.*’

Raillery also played a significant part in Scott’s speech in April
1787 on a private member Bill to prevent vexatious suits in the
ecclesiastical courts.*® This measure, brought in by John Pollexfen
Bastard, restricted ecclesiastical jurisdiction over actions for defa-
mation. Bastard argued that the ecclesiastical courts were super-
fluous because their only sanctions — penance and excomm-
unication — were ineffectual. In their defence, Kenyon pointed to
the narrow definition of defamation at common law, which
prevented many deserving suitors in those courts from benefiting
from the broader sanctions.*” Common law judges construed
words in a non-defamatory sense when possible, and ordinarily
considered proof of special temporal damages as a necessary
element of the prosecution’s case.*® The debate on 20 April 1787

42 Cobbett, Parliamentory history, XXV1:493—4, 499—-502.
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centred on whether a cause of action in the ecclesiastical courts
should be barred after six months or, as the government advised,
after two years.

Scott used the occasion of this debate to entertain the House.
He began by criticising his fellow lawyers, which in itself was
likely to gain him a friendly hearing. He called some of the
technical distinctions drawn by lawyers ‘enough to draw the
profession into contempt’ and asserted that many ‘ludicrous’
decisions had been rendered ‘by the wisdom of our judges’ in
cases of common law defamation.*® Thereupon he quoted several
cases to provide examples of the restrictions in that branch of the
law. He mentioned a man wrongly accused of murder who could
sue because murder constituted a felony, whereas a man merely
accused of having split another’s head open with a cleaver had no
remedy because his alleged act did not constitute a felony.
Similarly, a girl whose fiancé ended their engagement after she
was falsely accused of being pregnant could maintain an action for
the value of the lost marriage. A girl who was not engaged,
however, could not sue, although the damage to her reputation
could conceivably preclude any future offer of marriage.>® Suitors,
argued Scott, should not be restricted to a court capable of
rendering such decisions. In the end, the House voted for the six-
month period, after an extremely clumsy speech by the Attorney
General elicited not only anti-lawyer but anti-Roman com-
ments.>! That Scott’s speech was a personal success, however, is
indicated by its favourable presentation in the press. The Gentle-
man’s Magazine described it as one of ‘infinite pleasantry and
good-humour’ while the London Chronicle reported that Scott was
‘extremely humorous, and kept the House in a roar of laughter’.>?
Only The Times took a dim view of his levity, noting that ‘Mr
Scott’s picture of the Common Law was not in the best manner of
that celebrated artist’.>3

In February 1788, Scott turned his attention to a more serious
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issue, the impeachment of Sir Elijah Impey. The principal charge
against Impey, the former Chief Justice of the Supreme Court of
Bengal, amounted to judicial murder. The background to the case
was as follows. In 1775 the Council of Bengal, then at odds with
Governor General Warren Hastings, had heard accusations of
corruption against Hastings by Nand Kumar, a Brahman money-
lender and one-time Company hireling.>* Hastings had responded
by bringing his own charges of conspiracy. Nand Kumar was at
that time involved in a lengthy civil action for forgery, and the
Governor’s counter-attack had encouraged Nand Kumar’s oppo-
nents in the suit to move against him. They had had him arrested
and tried before Impey on a charge of forgery. He had been
convicted and executed. The Council, meanwhile, had decided
not to pursue Nand Kumar’s allegations against Hastings. In
February 1788, on the eve of Hastings’ own impeachment, Impey
was charged with having conspired with him to eliminate an
embarrassing troublemaker.>’

Even before the matter reached the floor of the House, Scott
had indicated his support for Impey’s conduct, which The Times
regarded as significant. “The lawyers are divided as to the conduct
of Sir Elijah Impey ... Mr Scott’s doubts are in favour of Sir
Elijah’s decision; and such an opinion is in itself so powerful as to
go a great way in aiding the business of the accused magistrate’s
justification.’>® His contributions to the debates in February 1788,
however, consisted largely of procedural points. On 7 February
1788, Philip Francis moved that Impey be required to produce a
paper he had previously read to the House as part of his defence.
This document, asserted Francis, reflected upon the integrity of
the Council of Bengal, and, as one of its members, Francis asserted
his right to see the paper to answer its charges.”’ Scott, along with

Until 1772 the East India Company had administered its territories via native
deputies under Company supervisors. This had proved ineffective, and Hastings
had been ordered to put an end to it. Thereupon he had dismissed two deputies
and had them tried for peculation. Nand Kumar had been involved in these
proceedings on behalf of the Company. W. Holdsworth, A history of English
law, 17 vols. (London, 1903-72), X1:170, 193.

5% Ibid., 193, 202; Watson, Reign of George III, 311-12. Unlike Hastings, whose
impeachment would drag on for the next seven years, the charges against Impey
would soon be dropped.
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several other prominent lawyers in the House, disputed the
propriety of requiring Impey to surrender a document essential to
his defence, particularly as it was the only copy in existence. They
argued that Impey must be permitted to decline, acknowledging
that if he did so the House must take no notice of its contents.>®
Scott went on to say that Francis ought first to deny the charges
levelled against szm before he called for papers and could not resist
inquiring ‘whether the conduct of the council, as mentioned in Sir
Elijah’s defence, was not equally deserving of impeachment with
that of the judge’.>’

Five days later Scott again took exception to the conduct of the
proceedings. Following a motion that Thomas Farrer, formerly
the counsel to Nand Kumar, be examined before a committee of
the House, Scott and others objected to Farrer’s proposal that he
relate his information as a narrative, after which he would answer
members’ questions. Scott wanted to confine Farrer to answering
the questions put to him. This led to a lengthy ‘contest’ only
briefly summarised in the printed debates, in which Fox and
others argued in favour of a narrative. Their position was ulti-
mately accepted, and Farrer continued his account.®® Presently,
however, Scott objected again, this time to Farrer’s reading of a
document containing hearsay. Scott maintained: “T'he paper just
read would not have been received in any court in the kingdom’;
and he urged ‘the necessity of adhering to the established law of
evidence in all proceedings of any sort leading to a judicial
determination’.®! Several other prominent lawyers supported
Scott, and this led Fox to rebuke them ‘with a great deal of
warmth and asperity’ for trying to impose legal rules upon the
House.%? Pitt, like Fox, believed the document properly admitted,
but he defended the lawyers, and Scott in particular, from Fox’s
‘unseemly wrath’.%® The Times reported: “The Chancellor of the
Exchequer vindicated, with great warmth, the character of the
profession, and paid a most flattering panegyric on the abilities,
character, and integrity of the learned gentleman, Mr Scott.’¢*
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Scott established a stronger link between himself and the Pitt
government one month later when he firmly defended and, at least
one commentator suggests, drafted the East India Company
Declaratory Bill.®®> This measure stated that, in creating the Board
of Control to supervise the Company, the Act of 24 Geo. III c. 25
had enabled the Board to make the Company liable for troops sent
to India that it had not requisitioned. The Bill was the result of a
series of conflicts between the government and the directors of the
Company over the military in India. In November 1787 the Board
of Control had proposed sending four regiments, both to respond
to a French threat and to increase the British military presence
relative to that of the Company. After having acquiesced, the
directors had rejected the deployment of additional troops and
refused to pay for them.®®

Until the Impey impeachment debates Scott had not suffered
much from the anti-lawyer prejudices of his fellow members. A
commentary from the The Times, however, indicates how easily
these could be aroused:

The uniform opinion of the lawyers, on a late question, operated too
forcibly in favor [sic] of Sir Elijah Impey, not to give his enemies the
alarm. — That Mr Bearcroft and Mr Scott should dare to know more of
the law than those wits who never looked into a law book, but to laugh at

it, will not be easily forgiven. A large quantity of sarcasms with strong
points, are manufacturing for the next attack.%”

Possibly with these sarcasms in mind Scott entered the 5 March
debate on the Declaratory Bill with considerable caution. His
introduction was described by The Times as intended ‘chiefly to
deprecate the unjust prejudice of some who might impute im-
proper motives to his thus giving his opinion’.®® He particularly
asserted that he did not wish to enter into a political discussion,
but as the matter was essentially a legal one, he felt obliged to
express his opinion. ‘[I]t would not be denied him the right of
standing upon his integrity, and uniformly acting upon what he
conscientiously considered to be a sense of duty.”®® Only then did
he turn to the several objections made against the Bill. He dealt
summarily with a constitutional point. Critics had charged that

05 28 Geo. III c. 8. See J. Williams, Satires and biography (London, 1795), 63.

%6 C. H. Philips, The East India Company 1784—1834 (Manchester, 1961), 54—60.
%7 The Times, 15 February 1788, 2, col. 3. 68 Jbid., 6 March 1788, 2, col. 2.
69 Cobbett, Parliamentory history, XXVI1I1:87.
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the Bill would permit the Crown to raise a large standing army
outside Parliament’s control because it would be paid for by the
East India Company. Scott dismissed this as ‘so absurd, that he
was ashamed at having heard it urged as a serious objection’.”® He
explained how funding was a function of size and not the reverse.
In the annual Mutiny Act, Parliament authorised an army of a
particular size and thereupon allocated sufficient funds. It did not
merely sanction ‘an army’ whose size was determined by the
money available. Consequently, a new source of funding would
not entitle the Crown to increase the army because its legitimacy
depended on the direct Parliamentary sanction of its size.”! He
similarly rejected a financial objection to the Bill. It had been
claimed that the obligation imposed by the Bill would reduce
Indian revenues and consequently reduce profits for the Company
and the public. Scott pointed out that an analysis of the Compa-
ny’s balance sheet should begin not with certain profits but with
necessary expenditures. Maintaining that there was no ‘law that
there always should be a surplus of the revenues of India’, he
stressed that, rather than considering expenditure as a diminution
of potential profit, it should be regarded as the necessary basis
upon which profits might be acquired.”? Scott’s discussion of
whether the proposed Bill fairly construed the existing law has not
received detailed treatment in the printed debates. Nevertheless
the probable gist of his argument is not difficult to surmise. The
Act of 21 Geo. III c. 65 obliged the Company to pay for troops
sent by Britain to India ‘on the requisition of the said United
Company’. The Act of 24 Geo. I1I c. 25 established a six-member
Board of Control to ‘superintend, direct, and control’ all activities
related to the civil or military government of the Company’s
possessions. Furthermore, it required the Company to ‘pay due
obedience to, and be governed and bound by’ the orders of the
Board. Clearly the Act of 21 Geo. III c¢. 65 implied that the
Company had no liability for expenses incurred by troops it did
not request. While the later Act did not explicitly repeal, it
rendered its predecessor largely irrelevant in the instant case
because the Board of Control had the authority to order the
Company to request soldiers.

Despite his efforts to avoid hostility on account of his profes-

70 Ibid., cols. 85, 88. 71 Ibid., col. 88. 72 Ibid., col. 89.
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sion, or perhaps because of the way he did so, Scott found much
of the opposition’s remarks directed against lawyers in general and
himself in particular. Philip Francis was the most scathing:

Can anything be more preposterous, than for us, who pretend to be
legislators, to submit to ask lawyers, what was our own act and deed?
Learned gentlemen have engrossed the question, as if it belonged solely
and exclusively to their department, and as if we had nothing to do with it
but to find, if we can, some determinate sense in their discordant
opinions, or to reconcile if that were possible, their flat contradictions of
one another.”?

After having described Scott as ‘the great luminary of the law,
whose opinions are oracles, to whose skill and authority, all his
own profession look up to with reverence and amazement’,
Francis criticised Scott for having ‘almost stultified himself, for
the purpose of proving his integrity’ and then failing to make a
convincing argument. ‘I defy any man living, not a lawyer, to
recite even the substance of that part of his argument. The truth
is, he left the main question exactly where he found it.’’* While
Scott may not have impressed Francis, Pitt was more than willing
to support him. He began his speech on 5 March noting that, had
he intended to speak generally on the Bill, ‘he should be perfectly
willing to forego that intention in a very great measure in
consequence of the very able argument of his learned friend near
him’. As regards the construction of the Bill, he was ‘willing to
rest it upon his learned friend’s reasoning’.”> Scott’s support was
of particular importance to the government, as suspicion about
ministers’ desire to increase East Indian patronage had translated
into reduced majorities. Moreover, on this occasion both Pitt and
Henry Dundas were apparently not in a condition to debate
effectively.”’® While certainly the ultimate success of the measure is
not attributable to Scott, his contribution played no small share in
it, and possibly gained for him the office of Solicitor General.””
Writing shortly after Scott’s appointment Wraxall paid him this

73 Cobbett, Parliamentory history, XXVI1:203. 74 Jbid., cols. 203-5.

75 Ibid., col. 90.

76 In a letter of 10 March 1788 to Lord Buckingham, Lord Bulkeley noted how
Pitt and Henry Dundas had been feeling the effects of the previous night’s
revels. Buckingham and Chandos, Richard Grenville, Duke of Buckingham and
Chandos, Memoirs of the court and cabinets of George 111, 4 vols. (London,
1853-5), 1:360.

Although Scott was not actually appointed Solicitor General until June 1788, a
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tribute. ‘His [Scott’s] rise resulted from a combination of talent,
labour, and character. Neither noble birth, nor favour, nor alli-
ances produced it. Pitt’s friendship he indeed acquired and
enjoyed, because he earned it by great exertions.””®

As an old man looking back on his career Scott would write
‘Politicians are fond of representing lawyers as most ignorant
politicians — they are pleased, however, to represent politicians, as
not being ignorant lawyers, which they most undoubtedly gener-
ally are.””® This comment suggests something of the uneasy atmo-
sphere that existed when Scott entered the House of Commons.
Politicians did not enjoy receiving lectures on the law. Lawyers,
on the other hand, were drawn to legal issues, especially when
incompetently treated by politicians. Moreover, the particular way
for a lawyer to advance was to establish himself as an expert on
legal matters and attach himself to a leading politician or faction.
Scott was fortunate in that he enjoyed such a reputation early in
his parliamentary career. The Gentleman’s Magazine thus de-
scribed the House’s response to his speech on the Westminster
scrutiny:
Mr Scott (member for Weobley) rose, and the whole House was struck
with solemn silence. He first stated the grounds of the law, and the
constitutional principles on which he had formed his opinion ... He went
over the outlines of the whole proceeding, was well heard, and gave his
full voice for the motion.’°

Moreover, he strove to maintain a certain distance from the Pitt
government even though his professional stature could have
earned him an appointment had he shown himself a more com-
plete supporter early on. A conscious assertion of independence
was both natural for Scott and prudent. He was extremely
sensitive about possible aspersions upon his integrity, and his
speeches indicate when he felt himself harassed on account of the
‘excessive skill and cunning of his profession’.3! On such occasions
he endeavoured to placate his audience with assurances of his good
intentions and political independence. It is not surprising, there-
fore, that he would hesitate to expose himself to charges of place-

letter of 29 April 1788 from William Windham Grenville to Buckingham
mentions the appointment as settled. Ibid., 1:378. See Williams, Satires, 63.

78 Wraxall, Historical and posthumous memoirs, TV:130.

79 Eldon, Anecdote book, 137. 89 Gentleman’s Magazine, June 1785, 442.

81 Cobbett, Parliamentory history, XXVI11:204.
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hunting. Furthermore, by serving a period of parliamentary
apprenticeship before accepting an appointment, Scott could
establish himself as a House of Commons man rather than merely
a government representative on legal affairs. At the same time, he
could prove to ministers the value of his support and demonstrate
that he need not depend on them for his political existence.
William Wilberforce later recalled of Scott: ‘he never fawned and
flattered as some did, but always assumed the tone and station of a
man who was conscious that he must show he respected himself if
he wished to be respected by others.’®? Having accepted the
position of Solicitor General in 1788, Scott must have judged the
preceding five years in the House as a success.

82 R. Wilberforce and S. Wilberforce (eds.), The life of Samuel Wilberforce, 5 vols.
(London, 1838), V:214.



A GOVERNMENT RETAINER

In June 1788 John Scott became Solicitor General, one of the
principal lawyers employed by the Crown and commonly known
as the government’s junior law officer. He remained in post for
almost five years, before advancing to the senior office of Attorney
General, where he remained for a further six. During that eleven-
year period, Scott worked first with Archibald Macdonald, and
later with John Mitford. Scott’s years as a law officer were onerous
ones for him. He had considerable responsibilities in three im-
portant areas: parliamentary debate, civil and criminal prosecu-
tion, and executive consultation and administration. Not only was
the actual volume of work large, but the nature of the work placed
pressures upon him as a result of the peculiar characteristics of the
posts.

The offices of Attorney and Solicitor General had a long
history. At least since the reign of Henry III, English monarchs
followed the growing practice of appointing one or more legal
representatives, first for particular tasks and then in anticipation of
whatever matters might arise to which the monarch could not
personally attend. Persons who acted for the Crown in a legal
capacity were described as King’s Attorneys. ‘Attorney’ not yet
having come to designate a separate professional class, it merely
described a legal representative. The earliest use of the title
‘attorney general’ actually referred to individuals appointed by the
Duke of Norfolk in 1398. Gradually the practice evolved of
appointing two King’s Attorneys, and from 1472 the post was
held singly. The first recorded mention of a Solicitor General
dates from 1462. Although the designation ‘Solicitor’ may have
reflected a particular professional emphasis, the post was primarily
that of an assistant Attorney. From the sixteenth century an
appointment to the former had become the usual means of
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attaining the latter, and at least by the eighteenth century it had
become common for both law officers to succeed to judicial
appointments. !

The responsibilities of the law officers in public life were
complex, and require further explanation. Their original advisory
role brought them into contact with Parliament. In particular, the
Attorney’s habit of attending the sovereign in the House of Lords
resulted in his mediating between the two Houses. As a conse-
quence of this work, the Attorney was barred from membership in
the House of Commons until the early eighteenth century. A
comparable ban did not extend to the Solicitor, and individuals
occupying that post were regularly returned from the middle of
the sixteenth century.? In Parliament, the law officers were
primarily considered government speakers, and were expected to
explain the government’s policies as these touched on legal issues.
Back-bench and opposition members, however, also felt entitled
to call upon the law officers for objective advice on legal questions,
particularly as these affected the interests of the House. A further
expression of this parliamentary responsibility was the authority
of either House to direct the Attorney to undertake prosecutions
on its behalf for breaches of privilege. For the most part, however,
the law officers appeared in court on behalf of the Crown. They
conducted criminal prosecutions, and intervened to enforce or
protect royal or governmental interests. It was the privilege of the
Attorney and Solicitor to conduct Crown litigation in person, or
to delegate that responsibility to qualified barristers. The law
officers also advised the Crown on a range of legal matters, from
the legality of a proposed policy, to the drafting of important
pieces of legislation. By the late eighteenth century, however, the
focus of the law officers’ work had shifted from the sovereign to
his ministers. The Attorney and Solicitor were not privy counsel-
lors, and did not regularly attend meetings of the Cabinet. Queries
might reach them in the name of the King, but the recipient of
their advice was the relevant minister or department.

! H. Bellot, ‘The origin of the Attorney-General’, Law Quarterly Review 25
(1909), 400-11.

2 J. L. J. Edwards, The law officers of the crown (Llondon, 1964), 33—8, 42—3. See
also Sir R. Chambers and Sir S. Johnson, 4 course of lectures on the English law
delivered at the university of Oxford 1767—1775, ed. T. M. Curley, 2 vols.
(Oxford, 1986), 1:138.
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Within the executive, the law officers occupied a rather unique
niche. In Scott’s day, they were among the few senior government
officers who could boast relevant professional qualifications for
their job — in their case evidenced by a substantial legal practice
prior to appointment. In an era of government by amateurs, they
rightly regarded themselves as experts.’> Physical circumstances
and habits of practice contributed to a sense of aloofness following
appointment. They were neither absorbed into a government
bureaucracy, nor given charge over a clerical staff or a library of
government materials.* On the contrary, they retained their own
chambers, and continued to advise private clients. Moreover,
when ministers or departments sought the law officers’ advice or
expertise, they obtained a personal interview or framed a written
question, and for such advice they paid an appropriate fee. These
fees, and not the nominal salary, constituted the bulk of law
officers’ remuneration.® Finally, as other ancient offices were
gradually affected by the principle of ‘economical reform’,
whereby practices such as deputisation and payment by fees were
abolished, the privileges of the law officers remained unaffected.®

Just as a largely lawyer—client relationship existed between the
law officers and the government, professional attitudes seem to
have characterised the relations among the various men of law in
the government. The principal lawyers of the Crown occupied
their separate domains of English common law and equity (the
Attorney and Solicitor General), civil, ecclesiastical, and maritime
law (the Advocate General), Scots law (the L.ord Advocate), and
Irish law (the Irish Attorney and Solicitor General). They each
clung to their particular assignments and areas of expertise, and
treated each other with distant courtesy.” The most common

w

For information on the prior careers of law officers during the eighteenth and
early nineteenth century, see R. A. Melikan, ‘Mr Attorney General and the
politicians’, Historical Journal 40(1) (1997), 41-69, 44.

Scott and Macdonald shared the services of an assistant draftsman. In 1798
Mitford requested that he and Scott be given a second assistant. Mitford to
Henry Dundas, 30 July 1798, SRO (Melvile papers), GD51/1/282/1.

Scott received an annual salary of £70 as Solicitor General and £81.06.08 as
Attorney General. Posting Book, July 1781-October 1805, PRO, E403(2681).
He did not keep detailed accounts for the fees he collected as Solicitor; see
chapter 1, Table 1.4, p. 7 above, for the fees collected as Attorney.

¢ Melikan, ‘Mr Attorney General’, 55—6.

Scott had almost no professional contact with the Lord Advocate; he and Mitford
were offended by the suggestion that they had once deferred to the Irish law
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integration consisted of joint legal opinions by the Attorney,
Solicitor, and Advocate General, but these were not undertaken as
a matter of course.® As departmental legal staffs developed, they
mediated between ministers and the law officers, much as private
solicitors would act for clients with barristers. To a certain extent
the law officers could impose slightly on these individuals —
desiring them to pass on to their chiefs an explanation of why a
report was not forthcoming, or engaging them to conduct a
mundane inquiry or investigation.’ The most important adminis-
trative link, however, existed in the person of the Treasury

Solicitor, and while he regularly received instructions from the

law officers, their actual authority over him is unclear.!®

Certain professional conventions also attached to the official
relationship between the Attorney and Solicitor. Primarily it was
hierarchical — senior and junior counsel, and leading and sec-
onding speaker. Individual preferences could overcome conven-
tions. For instance, Mitford led the prosecution of Horne Tooke
for treason in 1794 while Solicitor General, and Scott, in the same
office, drafted the Regency Bill in 1788. Personal friendship,
moreover, could play a part in making professional relations more

officers on a question of English law. J. Scott and Mitford to the Duke of
Portland, 14 May 1799, PRO, HO48(8).

This was true even during the period when the Advocate General was Scott’s
brother, William. See, e.g., J. Scott to Dundas, 26 September 1793, PRO,
HO48(3).

See, e.g., J. Scott, 25 January 1796, PRO, PC1/34/A90; J. Scott to William
Fawkener, 4 January 1794, PRO, PC1/20/A31; ]J. Scott, August 1796, PRO,
CO0323(92). The law officers were occasionally loaned the services of the law
clerk of the Privy Council or the solicitor to the India Board to assist them in
drafting particular documents. Fawkener to Archibald Macdonald, J. Scott, 11
February 1789, PRO, BT3(2); Stephen Cottrell to Macdonald, 9 April 1791,
PRO, BT3(3).

In a private letter Samuel Romilly suggested that Scott and Mitford did not
expect much deference from Joseph White. ‘He [Mitford] says you are very
much mistaken in supposing that a mere hint from him would have any weight
with W. The fact he says is so different that he believes if he were to send to W.
to beg he would let him see the draft with the answer written by him and the
[Attorney General] would refuse it. I could not press him further to expose
himself to this refusal.’” Samuel Romilly to Jeremy Bentham, 19 May 1797,
A. T. Milne (ed.), Correspondence 1794—1797, vol. V of The collected works of
Feremy Bentham, general eds. J. R. Dinwiddy and F. Rosen, 10 vols. (LLondon,
1981), 367-8. The draft to which Romilly referred was of Bentham’s Bill to
establish a national penitentiary. For an example of the law officers’ official
authority over Mr White, see J. Scott and Mitford to Portland, 4 April 1797,
PRO, HO48(6).

®

©



42 John Scott, Lord Eldon

informal. While certainly no evidence exists that Scott and Mac-
donald normally conducted themselves with rigid formality, Scott
and Mitford were close friends — Mitford stood godfather to
Scott’s fourth son — and their professional correspondence indi-
cates a fair degree of intimacy with regard to their work.

Before looking at the more glamorous jobs of prosecutor and
parliamentarian, it is worth examining Scott’s other important
work as a law officer, the drafting of legal opinions for the
government. Unfortunately, his actual performance in this respect
is somewhat difficult to assess. First, the opinions themselves do
not provide clear evidence. Unlike his parliamentary or courtroom
speeches, many of the opinions were signed by two and sometimes
three people, so that conclusions about Scott’s particular contribu-
tion to any such document must remain tentative. Secondly, little
secondary evidence exists. Because opinions were not widely
available for scrutiny, they provoked relatively few contemporary
comments. Within limitations, however, a certain amount of
information is available. The opinions indicate the kind of ques-
tions Scott and his colleagues answered, the conventions they
observed, and the attitudes they displayed toward the law, politics,
and the government. In this context Jeremy Bentham’s Panopticon
correspondence does provide some insights into Scott’s conduct.
From 1791 to 1810 Bentham harassed various officials, including
Scott and Mitford, to approve his national penitentiary, and he
recruited Samuel Romilly and William Wilberforce to assist him.
Scott’s delayed, drawn-out review of the contract and Bill proved
a considerable hindrance. In April 1797, Romilly wrote to
Bentham that, while Scott had not neglected the Bill, ‘he has done
what will probably be as injurious to you. He has so fully
considered it, that he has a thousand difficulties which it will take
a long time to get over.”!! William Lowndes, the parliamentary
draughtsman, had previously remarked that ‘the Att[orne]y
Genlera]l is always raising foolish objections — ’.!? Finally, an
exasperated Bentham asserted to Wilberforce in May 1798 that
Scott’s only use was ‘to extract doubts from which none could
have been extracted by any body else — ’.'3 Undoubtedly,

1 Romilly to Bentham, 26 April 1797, Dinwiddy and Rosen, Bentham collected
works, V:365—6.

12 George Wilson to Bentham, 5 May 1795, ibid., V:135.

13 Bentham to William Wilberforce, 22 May 1798, J. R. Dinwiddy (ed.), Corre-
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Bentham’s was an exceptional situation, and Scott probably did
not regard the chivvying of a private individual as comparable to
an urgent request from a minister. Nevertheless, that Romilly,
Lowndes, and Bentham should each allude to Scott’s thorough-
ness and intractability suggest that these were characteristic of his
work.

Several hundred official opinions and related pieces of corre-
spondence exist from June 1788 to July 1799, which Scott
authored either alone or with Macdonald, Mitford, William Scott
or John Nicholl.'* The 314 opinions form 10 general subject-
matter categories: crime, colonies, trade, the militia, international
affairs, local government, finance, Ireland, the military, and mis-
cellanea. See Table 3.1.

The opinions on criminal matters, the largest category, pri-
marily concerned either prisoner petitions or criminal investiga-
tions.'> A detailed survey of the colonial opinions follows later in
this chapter. Of the remaining eight categories, the opinions
relating to trade were the most numerous, and typically concerned
either the bounties sought by shippers and whalers, or the duties
owed to the Customs Office. Many of the 37 opinions on the
militia addressed one statute, the Augmentation Act of 37 Geo.
IIT c. 107. Occasionally the law officers addressed more diverse
matters, such as whether militia officers must pay highway tolls,
and whether a Roman Catholic could hold a commission. By
contrast, the opinions relating to the regular army and navy
generally concerned jurisdiction, and discussed such issues as the
authority of a naval court martial over army personnel, and the

spondence 1797—-1800, vol. VI of Dinwiddy and Rosen, The collected works of
Feremy Bentham, (Oxford, 1984), pp. 35-6.

Official requests for legal advice came primarily from the Home Office, but also
from the Foreign Office, the Board of Trade, the Customs Office, the Treasury,
and the Privy Council. While some material has been located in private papers,
most comes from the official records of the relevant department. This collection,
therefore, probably gives a reasonable picture of the number and range of
assignments given to these Crown lawyers, and particularly to Scott with either
Macdonald or Mitford. The requests for opinions are typically recorded in
departmental letter books, so it is unlikely that any significant number of such
documents have been ignored. While the collection of materials issuing from the
law officers is less complete, it does consist of those documents judged by the
various departments as sufficiently important to keep.

Many of the latter specifically involved investigations of treasonous or seditious
activities, and as such are discussed in chapters 5 to 7.
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Table 3.1. John Scott’s government legal opinions, 1788—1799*

1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 Undated Total

Military - - - - - 1 - 2 2 1 3 1 - 10
Colonies 3 3 5 2 4 9 2 3 4 5 7 1 48
Crime 5 1 1 1 2 14 7 8 5 17 13 5 1 30
Finance - 2 1 - 1 - 2 2 1 1 2 4 1 17
International - 3 - 2 7 1 1 6 4 2 5 1 32
Ireland - - 1 - - 3 1 1 - 3 2 4 - 15
Local government — — - - - 1 6 1 6 7 - 1 - - 22
Militia - - - 1 - 1 4 4 3 10 12 2 - 37
Miscellaneous - - - 3 - 1 1 - 2 3 - 2 1 13
Trade® 2 10 7 2 8 - 2 6 - - - - 40
Total 7 16 16 12 11 45 26 28 35 43 40 30 5 314

?The figures do not include those drafted by Macdonald alone or Mitford alone in response to queries directed to them individually.
P No letter books from the Board of Trade, the source of most queries and opinions regarding trade, exist for the period 1797-9.
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division of booty between British and East India Company
forces. War also influenced the body of opinions written on
international affairs. These tended to address such questions as
whether a foreign-born individual, usually a French refugee,
could be considered a British subject, or what law applied in a
captured territory. Several opinions addressed the rights of
neutrals, most notably the United States of America. Opinions
on financial matters covered a broad spectrum, from the pro-
blems of individual businessmen unable to operate abroad, to
advice to the First Minister on proposed tax legislation. Matters
of local government directed to the law officers typically con-
sisted of petitions from towns alleging various rights and privi-
leges. Questions relating to the governance of the Isle of Man
were also frequently raised. Irish affairs were largely outside the
sphere of the English Attorney and Solicitor General. They were,
however, asked to review Irish legislation, and public documents
such as pardons, warrants, and proclamations having special
application to Ireland. Finally, the law officers also provided
advice on such miscellaneous topics as patents, peerage claims,
and royal marriages.

Government queries to the law officers were of two types:
‘Cases’ and ‘Letters’. Cases consisted of precisely framed ques-
tions, and included relevant factual and legal details. Their level of
sophistication probably indicates the work of the Treasury Soli-
citor or a nascent departmental legal staff. Most queries, however,
appeared in the form of Letters, apparently casual, offhand
requests that the law officers ‘take into your immediate considera-
tion’ a particular matter. In fact, however, even these documents
demonstrate a certain degree of formality. First, the question
posed never officially originated with the author of the letter.
While this may have been accurate where a clerk or secretary
passed on the requirements of his superiors, it was a convention
when written by a minister. Secondly, the question might not
even have originated in the relevant department. In the spring of
1795 Scott wrote a note to John King, the Under-Secretary of
State for the Home Department stating: ‘I think this question will
do, “what descendants of natural born subjects of His Majesty, are
by law deemed natural born subjects, though born abroad?”’’
That Scott was drafting a question to himself is evident from the
fact that on 2 April 1795 a letter from the Duke of Portland asked
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Scott precisely that question with reference to officers in the Irish
Brigade.°

The style of the request dictated the style of the response, so
these were also of two types. The opinions answering questions
posed in Cases were usually brief and informally written, often on
the back of the Case itself. Letters, by contrast, received far more
studied replies. An opinion of this kind repeated the entire Letter
before providing the answer. The document typically concluded
either ‘All which is humbly submitted to Your Majesty’s royal
wisdom’ or ‘We have the honour to be your most obedient
servants’. The choice of conclusion depended upon the source of
the query, because the law officers directed their opinions to their
true, rather than their ostensible questioner. For example, they
replied to the Board of Trade rather than to its secretary. They
wrote directly to ministers, but if ministerial queries also conveyed
royal commands, they would address their opinions to the King.
The very formal Letter style of these law officers contrasts with
the opinions written by their close contemporaries. In particular,
Richard Pepper Arden, who served in the Shelburne and Pitt
ministries, and John Nicholl, Advocate General from 1798 to
1809, seem to have been far less concerned with verbatim tran-
scripts of the questions presented to them. Rather they tended
briefly to summarise the questions in the context of their analyses.

Certain conventions also applied to the presentation of the
opinion. The majority of requests for legal advice in Scott’s time
were addressed to both the Attorney and Solicitor General, and in
almost all of these situations the men concerned drafted their
opinions as joint statements.!” If an opinion expressed doubts or
concerns, they were joint doubts and concerns; an opinion would
not normally indicate a divergence of thought or even that the two
authors had considered the matter independently. A few opinions
to the Customs Office do contain independent statements instead
of the usual combined effort. One such document provides an

16 7. Scott to John King, undated, PRO, HO48(5); Portland to J. Scott, 2 April
1795, PRO, HO49(3).

17 Particular matters, such as prisoner petitions, seem to have been the sole
province of the Attorney General. A series of requests for the attendance of the
law officers at meetings of the Board of T'rade also indicates that the presence of
both was preferred, but one would suffice. See, e.g., Cottrell to Macdonald, 8
June 1791, PRO, BT3(3); Fawkener to J. Scott, 1 May 1794, PRO, BT3(5). The

law officers did write separate opinions to the Customs Office.
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interesting example of the individual styles of Scott and Mitford.
In March 1793 they each drafted brief comments upon an opinion
written by Macdonald in February of that year. The opinion
concerned whether the Customs Commissioners should pay the
usual bounty to a grain exporter. The exportation was contrary to
an Order in Council, but the Customs officials had mistakenly
allowed it to proceed. A subsequent statute, moreover, had
rendered suspect the legal authority of the Order, and in one
section had declared it unjustified by law. Macdonald had de-
scribed the question as ‘very doubtful’ and advised obtaining a
judicial opinion. Both Scott and Mitford disagreed, but they
expressed themselves very differently. On 14 March Scott wrote:

The strong inclination of my opinion is that the exporter is entitled to the
bounty; and with great deference to the opinion above stated, I rather
think if the law is that the exporter is entitled, or if it be probable that

such would be the decision that the taking the opinion of a court of law
would be inexpedient.

Two weeks later Mitford, the newly appointed Solicitor General,
penned a far more confident report:

The exportation was clearly legal; if it is true, as stated in the Act of
Parliament, that the Order in Council could not be justified by law, I
think it too late now to enquire whether that recital in the Act is true; and
I must presume the exportation was legal, not having been lawfully
prohibited. The consequence seems to me clear, that the exporter is
entitled to the bounty, the subsequent Act doing no more than justifying
the officers, who obeyed the Order in Council, without affirming the
Order, or attributing any fault to those who disobeyed it.'®

Another pair of law officers, Edward Thurlow and Alexander
Wedderburn, in office together in the early 1770s, had written
some of their opinions separately. As the two are known to have
disliked each other, it is tempting to account for their individual
submissions as resulting from personal preference. Similarly, the
occasional references to their work indicate a fairly close collabora-
tion between Scott and Mitford, which would accord with the
more prevalent style of joint opinions. Scott concluded an in-
formal note in March 1795 to John King: ‘Be so good as to direct
your references to the Solicitor General as I am under the

18 Macdonald to Customs Commissioners, 9 February 1793, PRO, CUST41(11).
Appended to this document are the separate remarks of Scott, dated 14 March
1793 and Mitford, dated 27 March 1793.
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necessity of going out of Town for a few days, but I shall leave my
opinion with him.’'® Romilly thus described Scott and Mitford
reviewing the draft of Bentham’s Bill: ‘[ T]hey promised to settle it
before they parted, and I left them with the Bill before them, and
pens in their hands.’?° Nevertheless, neither Scott, Macdonald,
nor Mitford regarded his contribution as equivalent to that of his
colleague. This is evident from their strict adherence in their
opinions to the manner in which queries were phrased. While a
request to both the Attorney and Solicitor General would produce
an opinion which did not distinguish the individual authors, both
would have contributed to it. Consequently, if one had to draft the
document alone, he would indicate whether he had at least
consulted with his absent associate. In October 1791, Macdonald
thus concluded an opinion: “This report has been seen & approved
by Mr Solicitor General, whose absence prevents his subscribing
it.’2! Occasionally Mitford answered queries without having pre-
viously obtained Scott’s view. This typically occurred when Scott
visited Durham to fulfil his duties as Chancellor of the County
Palatine, as Mitford would make clear. He thus prefaced an
opinion to Lord Grenville in October 1795:

I have not had any opportunity of communicating with the Attorney
General on the subject; but apprehending that your Lordship might be
desirous of my separate opinion, as the obtaining the opinion of the
Attorney General must be attended with delay, I have thought it most

adviseable to submit immediately my sentiments for your Lordship’s
consideration.??

In the same way, one law officer would not normally contribute to
a report upon a question directed only to his colleague. Scott
answered alone all inquiries directed specifically to him as At-
torney General. While certainly he may have mentioned these
matters informally to Mitford, the opinions give no indication of
this. Macdonald had followed a similar practice.

Official queries and opinions comprise the bulk of the corre-
spondence between ministers and the law officers. William Pitt

—_

9 J. Scott to King, March 1795, PRO, HO48(5).

20 Romilly to Bentham, 2 May 1797, Dinwiddy and Rosen, Bentham collected
works, V:367.

21 Macdonald to George I11, 8 October 1791, PRO, HO48(1).

22 Mitford to Lord Grenville, 19 October 1795, C. Parry (ed.), Law officers’

opinions to the Foreign Office, 97 vols. (London, 1970-73), 1:282-5.
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did occasionally discuss legal matters casually. In an undated note
Scott offered an apology for overwhelming the First Minister with
materials.
Dear Sir,

I fear you will be considerably alarmed by the bulk of the papers which
I send you: but they will not employ, in your way of reading, a quarter of
an hour: and I think myself bound to have the benefit of your advice both
with respect to the particular proceeding, & to give you the opportunity of
seeing how much may be done to prevent fraud by a little of regulation.
You will recollect that I mentioned the subject to you a few days ago.??

If ministers regularly requested information informally, however,
the evidence has not survived. Scott’s few informal replies to
ministerial queries indicate that he rendered them, not because
such had been solicited or because he felt such informality appro-
priate, but because he could manage nothing better. Nor would he
fail to acknowledge the lack of a formal opinion. While on a forced
absence in Wales in September 1792 he attempted to answer a
query from the Home Secretary. After apologising for being
unable to consider the matter fully, he added that he hoped Mr
Dundas would excuse the form ‘because tho I would not have it
considered, & indeed it cannot be considered as an official act, I
should be sorry to be thought without a real anxiety to consider
the subject and to form an opinion upon it’.>* Scott and his
colleagues seem to have felt far more comfortable writing infor-
mally to persons holding lesser offices. This distinction between
the tone taken with ministers and with less exalted government
personnel is found in the official correspondence of several of the
law officers of George II1.

Taken together, the opinions provide certain insights into how
Scott, Macdonald, and Mitford regarded their authority with
respect to the senior officials. In addition to formality, the
opinions display considerable respect towards their recipients and
other responsible persons. In general, these law officers did not
easily criticise such individuals. After mentioning the failure of
some local officials to interpret a statute correctly, Scott and
Mitford described the measure as ‘perhaps so ambiguously ex-

23 J. Scott to William Pitt, undated, PRO (Chatham papers), 30/8 321:153.
2% J. Scott to Dundas, 19 September 1792, PRO, HO48(2). See also J. Scott
[probably to Dundas], undated [probably December 1793], PRO, HO48(3).
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pressed as to excuse the mistake’.?’ They likewise hesitated when
their opinion might create a conflict:

At the same time, as our opinion appears to be in contradiction to that of
Marquis Townshend, & the late L.ord Amherst ... we cannot entertain
this opinion without great diffidence, or without fearing that something

has escaped our attention which induced persons so eminently informed
on the subject to entertain a different opinion.?®

If, however, they conceived that they had been treated negligently,
the Crown lawyers were much offended. Scott and Mitford
complained bitterly of incomplete instructions, unusually phrased
requests, and the lack of necessary documentation. Once they
rebuked Portland for having sent them ‘only the printed copy of
the articles of constitution referred to by Your Grace’s letter, and
that copy ... only in the Italian language’.?” Angry upon learning
that one of their opinions had been shown to private persons,
Scott and Mitford had to be assured that henceforth access would
be limited to ‘members of the cabinet or official persons of such a
description as are admitted to the perusal of the most confidential
papers’.?8 Even reports to the King could mention failings, albeit
with considerable deference. In June 1792 Macdonald and Scott
pointed out that ‘the papers above mentioned do not afford such
information as we humbly submitted in our former report to be
necessary, before we presumed to offer an opinion’.?’

In the area of professional discretion the opinions likewise
suggest a generally docile attitude on the part of Scott and his
associates, not unmixed with a degree of spirit. The question of
discretion typically arose when they addressed issues related to,
but not strictly part of, the questions posed. As might be expected
from persons who began most of their opinions by repeating
verbatim the query they had received, Scott, Macdonald, and
Mitford were very careful, almost pedantic, in establishing pre-
cisely the question they should answer. On being asked by Port-
land in March 1799 to prepare the draft of a proclamation, Scott

25 J. Scott and Mitford to Portland, 31 May 1797, PRO, HO119(1). See also
Macdonald and J. Scott to Grenville, 15 January 1790, PRO, HO48(1).

26 7. Scott and Mitford to Portland, 27 November 1797, PRO, HO48(6).

27 J. Scott and Mitford to Portland, 12 September 1794, PRO, HO48(4). See also
J. Scott and Mitford to Portland, 17 December 1796, PRO, HO119(1).

28 'W. Wickham to J. Scott and Mitford, 15 May 1799, answering J. Scott and
Mitford to Portland, 14 May 1799, PRO, HO119(1), HO48(8).

29 Macdonald and J. Scott to George I11, 22 June 1792, PRO, HO48(2).
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and Mitford produced the instrument with the observation: ‘We
presume, from the terms of Your Grace’s letter, that the necessity
of the case, & the urgency of the occasion, have induced Your
Grace to order us to prepare the proclamation, without requiring
our opinion as to the legality of the measure.”3® Only upon
receiving a further request for such an opinion did they provide it.
Having decided to render an opinion, however, the law officers
were not averse to enlarging the scope of their discussion to
include somewhat peripheral matters. They usually felt obliged,
however, to justify what they had done as helpful or proper.3!
When they ventured into matters of policy, they became even
more guarded. Officially, they did not give advice on political
questions. When Scott argued against a proposed Order in
Council in January 1796 he added: ‘If my doubt did not arise
upon a point of law, I should not presume to suggest it.’3> He and
his colleagues did not actually avoid the political dimension of
questions, however, they merely claimed to do so. A disclaimer
such as “‘We do not presume to submit any thing with respect to
the propriety of authorizing ...” frequently prefaced their sugges-
tions. These were usually brief, but probably did not leave the
reader in doubt of the author’s views. On being asked whether the
government should bring forward legislation to avoid the harmful
consequences of enforcement of a colonial statute, Scott and
Mitford raised with Portland the practical considerations of
asserting parliamentary sovereignty:

we presume your Grace did not mean to require of us an opinion on
matter of political expediency but to require our opinion as to the legal
operation of such an Act. Upon this subject we beg leave to submit to
Your Grace’s consideration, whether any law to be passed by Parliament

here would not be an interference with the internal legislation of the
colonies, which Parliament has of late not been disposed to exercise.??

A closer examination of the opinions in a particular area will
provide a better sense of the kind of work Scott and his fellow law
officers performed. Colonial matters frequently occupied their
attention. Scott contributed to forty-eight colonial opinions, and

30 . Scott and Mitford to Portland, 15 March 1799, PRO, HO48(8).

31 See, e.g., J. Scott and Mitford to Portland, 27 February 1797, PRO, HO48(6)
and J. Scott and Mitford to Portland, 3 February 1798, PRO, HO48(7).

32 1. Scott (probably to Cottrell), 25 January 1796, PRO, PC1/34/A90.

33 ]. Scott and Mitford to Portland, 11 March 1799, PRO, HO48(8).
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the departmental letter books contain a further twenty-seven
queries from the period for which no written answer exists. The
opinions concern seventeen different colonies and treat a variety of
questions, although they tend to address issues of local rather than
imperial significance. Most originated with a colonial authority:
the governor, agent, or commanding military officer. That indivi-
dual posed a question to the Home Secretary, who in turn directed
the matter to the law officers. Not surprisingly, colonial adminis-
trators tended to seek answers to problems particular to them-
selves. Less frequently the law officers received queries which
originated, as far as can be determined, from the government in
London. These were typically broader in scope or concerned
matters of appointment. Very occasionally the personal query of a
private individual, a colonist or military officer, was directed to
the Crown lawyers.

In contrast to their general attitude towards receiving advice
from other government lawyers, Scott, Macdonald, and Mitford
took advantage of available resources when making recommenda-
tions on colonial matters. When possible they conferred with
former colonial legal officials.* They also tended to defer to local
authorities, particularly colonial law officers and members of the
judiciary. In November 1789, Macdonald and Scott declined to
serve as counsel in the proceedings brought by the former lessees
to Crown lands in Quebec against their successors to secure
compensation for improvements, because the Crown might prove
an interested party. At the same time, however, they observed:

His Majesty’s Attorney General of the province of Quebec may probably
have a more intimate knowledge of the subject in question than we are
able to form, & may therefore if our reasons are stated, be able to satisfy

your lordships in an answer to them that we have not formed accurate
notions upon the subject.?’

In May 1797, Scott and Mitford acknowledged the doubts ex-
pressed by the civil authorities on St Christopher with regard to
their capacity to institute criminal proceedings against a suspected

3* See, e.g., William Scott, Macdonald, J. Scott to George III, 4 March 1791,
PRO, HO48(1); John Nicholl, J. Scott, Mitford to Portland, 20 March 1799,
PRO, HO48(8).

3% Macdonald and J. Scott to the Lords of the Treasury, 9 November 1798, PRO,
T64(189). See also W. Scott and Mitford (concurrence of J. Scott noted) to
Dundas, 22 June 1794, PRO, HO48(4).



A government retainer 53

murderer on the island of Antigua. Professing to have no informa-
tion themselves, they were content to leave the matter in the hands
of the Solicitor General of Antigua, having ‘signified our approba-
tion of the measures recommended by Mr Burke, in confidence
that he is fully informed upon the subject’.3¢

The fact that the bulk of queries really came from remote
colonial officials rather than ministers may in part account for an
interesting feature of colonial opinions — the length of time the law
officers took to produce them. The differences in sample size and
the impossibility of calculating the response time in all instances
precludes a direct comparison between the colonial opinions and
those on other matters. Nevertheless, many colonial opinions were
produced in a month, and two to six months was not exceptional,
while most queries on other matters seem to have required less
than a week. It is possible that the frequent inclusion of the
Advocate General in colonial opinions also resulted in delay.
Furthermore, despite their reliance on the colonial legal commu-
nity, the Attorney and Solicitor probably found answering these
queries far from simple. Long after he had ceased to be a law
officer, Scott would recall a conversation in which he had
explained to the King some of the burdens imposed on himself
and Macdonald:

I stated to him that the attention of his law officers was called to matters
of international law, public law, and the laws of revenue and other
matters, with which, not having been previously familiar they were
obliged to devote to them a vast deal of time, and to withdraw it from
those common matters of business.?’

Implementation of the Canada Act, 31 Geo. III c. 31, was one
of these ‘uncommon matters’ which occupied Scott’s time as a law
officer. Passed in 1791, this statute divided the country into two
provinces, Upper and Lower Canada. Under the supreme
authority of the Governor General, the Lieutenant Governor of
each province was assisted by an appointed legislative council and
an elected assembly. The statute also provided for an endowed
Anglican church. Although Scott occupied the junior legal post in
January 1793, the meditative style of the opinion signed by

36 J. Scott and Mitford to Portland, 8 May 1797, PRO, HO48(6).
37 Lord Eldon, J. Scott, Lord Eldon’s anecdote book, ed. A. L. J. Lincoln and R. L.
McEwen (London, 1960), 116.
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himself, his brother, and Macdonald on the potential disabilities
of Canadian legislators reads very much like Scott’s work. The
three lawyers had been asked whether particular individuals were
disqualified from serving in the Council or Assembly of Lower
Canada, and, if so, whether this could be overcome now and
avoided in future.’® The opinion began with the pointed observa-
tion that a lack of sufficient information prevented a determination
of the precise circumstances of the individuals involved. Appar-
ently they had either departed Quebec with the French troops or
resided in France at the time of the cession of Canada. In either
case they would not come within the requirements of the Canada
Act.

The law officers enlarged the scope of their discussion when
they came to offer recommendations. They noted first that in the
present case the statute provided that the Council would decide all
questions of eligibility of its own members, with appeal to the
King in Parliament. Three possible means of avoiding future
problems, however, did present themselves. The British Parlia-
ment might pass a corrective statute. This the law officers hesi-
tated to endorse, as it raised the thorny question of ‘how far a
constitution once given to a colony by the Parliament of Great
Britain can in any respect be altered by Act of Parliament’. More-
over, even if they supposed that parliamentary sovereignty per-
mitted interference with the domestic affairs of the colony, section
46 of the Canada Act, which reserved to the British Parliament the
right to legislate with regard to commerce and navigation, might
imply ‘that any further power of the legislation in the British
Parliament except in the reserved cases, is acknowledged not to
exist’. They next raised the possibility of a statute passed by the
colonial legislature, but quickly rejected it, as that body had no
authority to make laws repugnant to the Canada Act. The third
and most complicated alternative gained their qualified support.
An Act of the British Parliament could lift the above-mentioned
restriction on the Canadian legislature to enable it to act contrary
to the Canada Act on this occasion. The law officers desired
further consideration of the matter, made no claims for the
expediency of their proposal, and only submitted whether it

38 Dundas to W. Scott, Macdonald, and J. Scott, 28 December 1792, PRO,
HO49(1).
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‘might not be practicable’. Perhaps this lukewarm endorsement
helped dissuade Dundas, the Home Secretary, from pursuing any
course of action in this matter.3°

Scott probably would have felt less pleased to be held respon-
sible for an opinion from the summer of 1793, in which he,
William Scott, and Mitford erred in answering a slightly different
question from the one asked. In July 1793, Dundas inquired
whether the patent appointing the new Bishop of Quebec might
also state that the Bishop and his successors ‘shall be entitled to be
summoned to the legislative council’ of the province.*’ The law
officers answered that ‘His Majesty cannot grant that the said Dr.
Mountain and his successors to the said see shall be summoned to
the legislative councils’, which was not precisely what Dundas
wished to include. Moreover, they failed to mention that section 6
of the statute actually included the right to be summoned among
those vested in the Bishop; they said only that His Majesty could
order the Governor to grant a writ of summons to the Bishop to
attend the Council.*! On this small, technical question, the law
officers seem here to have been rather careless.

In their opinion of May 1794 they showed greater attention to
the statute, this time in the face of possible political pressure.
Dundas requested that they review a draft of proposed additional
instructions to the Governor General, LLord Dorchester, enabling
him to appoint members of the Council.*?> While this measure
apparently originated with Dorchester,*> Dundas seems not to
have regarded it as inappropriate. Rather, he asked whether
members appointed by virtue of these or any instructions pro-
posed by the law officers would have the same authority as those
appointed by His Majesty. Scott, William Scott, and Mitford did
not hesitate to condemn the extension of Lord Dorchester’s
authority to appoint members to the Council; that authority rested

39 W. Scott, Macdonald and J. Scott to George III, 8 January 1793, PRO,

HO48(3). The law officers made a comparable recommendation for the As-
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only with the King. Alluding to complaints by Lord Dorchester
of the difficulties engendered by this regulation, they offered no
solace beyond appointment by the King of auxiliary councillors
upon whom the Governor could call as vacancies occurred.**

Nor was this the only instance when the law officers declined to
approve a proposal having government support. Their careful
attention to the law resulted in extremely cautious advice with
regard to plans to reorganise or extend colonial judiciaries in the
West Indies, Australia, and India. In the summer of 1794, John
Scott, William Scott, and Mitford successfully resisted the plan to
alter the manner of prize adjudication in the West Indies. It was
proposed that the commissions for adjudicating prize cases be
withdrawn from the vice-admiralty courts on the several islands.
In their place two prize courts would be established, one for
Jamaica and the other for the Leeward and Windward Islands.*?
The law officers foresaw two basic problems with the plan. First,
it failed to deal adequately with the existing court structure.
General practice and the recently enacted Prize Act, 33 Geo. III c.
66, dictated that commissions for prize cases issue only to admir-
alty courts. The proposed court in Jamaica, therefore, would have
to be designated a vice-admiralty court, and it was not clear how
this tribunal would differ from the existing vice-admiralty court
on that island. The proposed court for the LLeeward and Wind-
ward Islands, moreover, would have to be designated a court of
vice-admiralty for all the islands, in order to exercise prize
jurisdiction throughout that region. In both Jamaica and the
Leeward and Windward Islands the creation of these new courts
would have the likely effect of superseding the existing vice-
admiralty courts and causing ‘serious difficulties’ for the cases
depending therein. Secondly, the proposed courts were unlikely to
prove effective. ‘[T]he High Court of Admiralty itself, and the
Lords Commissioners of appeal in prize cases, have experienced
considerable difficulties in executing their processes in the said
islands’, consequently one court, lacking both a venerable reputa-
tion and a local presence, could hardly be expected to execute
justice effectively across several islands. In effect, the law officers

+# W. Scott, J. Scott and Mitford to Dundas, 5 June 1794, PRO, HO48(4).
45 Portland to W. Scott, J. Scott and Mitford, 25 July 1794, PRO, HO49(1).
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pronounced themselves dissatisfied with the proposal and politely
returned it to Portland:

Considering the momentous changes proposed to be made in the judicial
establishments of so important a part of the empire, we venture to suggest
to your Grace the necessity of affording us more precise information of
his Majesty’s intentions before we can venture to give such an opinion as
your Grace’s letter appears to us to require upon the mode to be adopted
for carrying such instructions into execution, & especially before we can

proceed to prepare any instruments which may be necessary for such
purpose.*®

In July 1794 Portland requested that the Attorney and Solicitor
review the draft of a warrant for a commission to establish a court
of criminal judicature on Norfolk Island, located off the coast of
Australia.*’ In their answer they advised against issuing the
commission, because they were uncertain how to interpret the
underlying statute. It was intended that the court on Norfolk
Island should exercise a jurisdiction equivalent to that of the
criminal court in New South Wales. The latter tribunal was
authorised by the Act of 27 Geo. III c. 2, which stated that the
court would pronounce judgment of death,
if the offence be capital, or of such corporal punishment, not extending to
capital punishment, as to the said court shall seem meet; and in cases not

capital, by pronouncing judgment of such corporal punishment, not
extending to life or limb, as to the said court shall seem meet.

The Act of 34 Geo. III c. 45 authorised the establishment of the
court on Norfolk Island, but it stated that the court would
pronounce judgment of death ‘if the offence be capital, or of such
corporal punishment, not extending to capital punishment, as to
the said court shall seem meet’. Scott and Mitford asserted that
this statute might not in fact establish a court with discretionary
power in capital cases as well as the power to inflict corporal
punishment in non-capital cases, as the Act of 27 Geo. III c. 2
did. Rather, it might only authorise punishment in capital cases.
Until the correct interpretation of the statute was determined, the
commission should not issue, because it might grant unwarranted,
and therefore illegal, powers to the court.*?

Portland acknowledged the uncertainty they had mentioned,

46 W, Scott, J. Scott and Mitford to Portland, 9 August 1794, PRO, HO48(3).
47 Portland to J. Scott and Mitford, 12 July 1794, PRO, HO49(1).
48 J. Scott and Mitford to Portland, 18 August 1794, PRO, HO48(4).
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which had resulted from a copying error. Nevertheless, he asked
Scott and Mitford if this problem could not be overcome:

At the same time, it being very desirable that a commission for a court of
criminal judicature at Norfolk island should be framed, pursuant to the
said Act, I am to desire that you will reconsider the same with that view,
and report to me, for His Majesty’s information, your opinion whether
the Act as it stands, does not give a discretionary power, in non-capital
cases, to the court proposed to be established under the same.*’

Scott and Mitford, however, hesitated to comply with this
request. They believed ‘this imperfect Act’ did indeed only
authorise the court to award punishment in capital cases. An
analogous power in non-capital cases might be implied, but they
found such a construction doubtful. They repeated their advice
against issuing the commission in the terms of that for New South
Wales, which specifically authorised corporal punishment in non-
capital cases. Instead, they suggested that the proposed court
might rely upon the general enabling language of the statute,
authorising the court to punish crimes according to the law of
England. ‘If this should produce any inconvenience, we think it
unavoidable until the defect in the Act shall have been remedied
by Parliament. The expediency of sending to the country a
commission under such circumstances we humbly submit to His
Majesty’s wisdom.’>® In the event Parliament repealed the 34
Geo. III c. 45 the following year and enacted the 35 Geo. III c.
18, which tracked precisely the 27 Geo. III c. 2. Scott and
Mitford thereafter approved the draft of a commission for Norfolk
Island based on that statute.>!

In October 1798 Scott and Mitford received a request from
Dundas to prepare a warrant for a charter to create new Crown
courts in India.’? Since 1773 India had had a Supreme Court in
Calcutta. In 1797, in an attempt to professionalise the judiciary
and establish a system of Crown courts distinct from those of the
East India Company, Parliament had enacted the 37 Geo. III c.
142. This abolished the existing Mayor’s courts in Madras and
Bombay and replaced them with Recorder’s courts. These tribu-

49 Portland to J. Scott and Mitford, 19 August 1794, PRO, HO49(1).

50 T. Scott and Mitford to Portland, 30 August 1794, PRO, HO48(4).

51 Portland to J. Scott, 4 May 1795, PRO, HO49(3); J. Scott and Mitford to
Portland, 8 May 1795, PRO, HO48(5).

52 T. Scott and Mitford to Dundas, 9 January 1798, PRO, C0323(92).
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nals would consist of the mayor, three aldermen, and a recorder
appointed by the Crown, and would exercise civil, criminal,
admiralty, and ecclesiastical jurisdiction, with appeals to the
Supreme Court in Calcutta. Scott and Mitford expressed reserva-
tions about the ultimate success of their undertaking. While not
discussing these in detail, they found fault with both the under-
lying statute and its implementation. They found the 37 Geo. 111
c. 142 confusing. Moreover, they were not satisfied with the
charter authorising the court in Calcutta, but felt obliged to draft
the proposed charter in conformity therewith:

fearing that the introduction of new provisions or any attempt to express
with more clearness & precision the provisions adopted from the Calcutta
charter might have the effect, not only of introducing some difference in
the administration of justice in the three settlements but also of raising

doubts with respect to the construction of the Calcutta charter, & the
authorities given by it to the Supreme Court thereby established.>?

Before the charter could be executed, however, an additional
complication arose. Thomas Strange, the newly designated Re-
corder for Madras, was desirous of departing for India and taking
up his post. He wanted the warrant for that tribunal immediately,
without provision for the court in Bombay, for which no recorder
had been named. In an undated letter, probably to Dundas, Scott
advised that such was not permitted under the Act of 37 Geo. 111
c. 142. The language of the statute, he explained, granted to the
King the power of creating two courts by a single charter, not by
different charters at different times, and with possibly different
powers. He added:

this seems consistent with what has been done in all former charters, and
it is very important, because, if the doubt be well founded, not only the
charter, which is now granted for Madras only, & all acts done under it,

would be void, but that, which shall hereafter be granted for Bombay,
would be liable to the same objection.

Scott requested that his concerns be passed on to the Lord
Chancellor, but he was not inclined to alter his opinion for the
benefit of Mr Strange, except to suggest that he might merit some
compensation:

If this doubt turns out of importance enough to prevent Mr S. from going
out by the present ship in consequence of the non-appointment of a

53 Ibid.
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Recorder for Bombay, it will be a hardship upon him which will meet
with due consideration, no doubt, on the part of Government.>*

Such provision did not prove necessary, however, as Strange
received his commission on 20 February 1798. It is unclear
whether that document reflected Scott’s concerns.

Taken together, these legal opinions provide a particular insight
into the status of the law officers within the executive government.
While common authorship frequently complicates the task of
identifying a particular contributor, these documents do have the
benefit of a single audience. In these private opinions the law
officers did not have to take into account the effect of their
remarks upon the House of Commons or the general public. As a
result, the substance and tone of the recommendations probably
reflect their authors’ place in the executive hierarchy. The most
obvious feature of the opinions is their formality. Their precise
language and generally deferential tone suggest that, at least
officially, the law officers saw themselves as providing a service
and regarded ministers, their usual clients, as entitled to consider-
able respect. Beneath this layer of submission, however, lay a
certain independence. They too occupied offices meriting re-
spectful treatment, and ministers did not encounter servility in the
Attorney and Solicitor General. About the extent of their actual
authority the Crown lawyers were less certain. In legal matters
they asserted themselves quite openly, frequently declining to
amend their advice to suit the government. In political matters
they were not so confident. They did speak out, but attempted to
insulate themselves, both from possible impropriety and from
responsibility for potentially unwise remarks. When drafting
documents purely for perusal within the confines of government
this was not so difficult. Scott would find the task of balancing his
political and professional duties more onerous when he had to
perform in a public setting.

5% ]. Scott (probably to Dundas), undated [probably January—February 1798],
PRO, CO323(92).



FORMAL POLITICS

John Scott was not, during his years as Solicitor General, one of
the more prolific speakers in the House of Commons. On the
contrary, he addressed the House on only fifteen different occa-
sions. This level of participation, however, was not unusual for a
junior law officer. Of those of his immediate predecessors who
held office for a substantial period, only Alexander Wedderburn
spoke much more frequently; James Wallace spoke twice in two
years. As regards substance, Scott contributed several modest,
rather colourless efforts which suggest little more than a work-
manlike adherence to his duty to support the Attorney General
and the government. In May 1792 he defended Archibald Macdo-
nald’s decision not to indict Birmingham magistrates for failing to
prevent or control recent rioting there.! In December he spoke on
behalf of the Bill to regulate the presence of aliens in England.? In
May 1789 he had supported an inquiry into the slave trade,
possibly out of friendship for the inquiry’s principal advocate
William Wilberforce.? Not all of Scott’s speeches were of this sort,
however. During the debates on the King’s illness in the winter of
1788-9, the Hastings impeachment in 1790, and the Libel Act the
following year, Scott played a far more significant role. Since they
contributed to the survival of the government, Scott’s efforts
during the Regency crisis were the most immediately important.
Nevertheless, in all three situations he demonstrated a growing
ability to exploit the political dimension to parliamentary discus-
sion, which generally increased his own value to the government.

'W. Cobbett (ed.), The parliamentary history of England ... to 1803, 36 vols.
(London, 1806—-20), XXIX:1455-6.

2 J. Debrett (ed.), The parliamentary register ... 1780—99, 54 vols. (London,
1782-1799), XXXIV:237.

3 The Times, 27 May 1789, 2, col. 4.
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In November 1788, the King suffered a complete mental break-
down that rendered him incapable of participating in the adminis-
tration of the government. As soon as it became clear that he was
unlikely either to die or recover immediately, politicians began to
speculate on the likely consequences of a prolonged incapacity. It
was generally accepted that some kind of Regency must be
established, with its powers exercised by the Prince of Wales.*
Moreover, it was widely understood that, were he to find full
prerogative powers at his disposal, the Prince would not only
dismiss Pitt in favour of Charles Fox, but he would use royal
patronage to fortify Fox’s ministry against the anticipated hostility
of the King, in the event of his recovering.” Under the circum-
stances, therefore, while the opposition hoped for the Prince’s
swift accession to full political power, it was in the interest of
ministers both to delay the Regency and restrict the scope of its
authority.®

The legal status of the King, Regent, and Parliament in the
event was not obvious. Neither law nor precedent clearly estab-
lished what authority, if any, remained in an insane King, or how
and to what extent a Regent could supply any deficiency. During
the debates in December, however, both the government and
opposition positions on these issues emerged. Briefly, the opposi-
tion argued that insanity, so long as it lasted, was equivalent to the
death of the sovereign. Consequently, royal powers passed by
right to the heir apparent during incapacity just as they did upon a
demise of the Crown.” Ministers, on the other hand, maintained

Apparently Pitt briefly considered asking the Queen when it was reported in early
December that the Prince of Wales would decline a limited Regency. J. Derry,
The regency crisis and the Whigs (Cambridge, 1963), 12.

Writing well after the fact, Scott suggested that the opposition had been
suspected of far darker intentions: ‘I well remember, that it was the universal
persuasion that, if a Regency was once appointed his Majesty never would be
restored to his throne, tho’ he might be restored to his mental health.” Lord
Eldon, J. Scott, Lord Eldon’s anecdote book, ed. A. L. ]J. Lincoln and R. L.
McEwen (London, 1960), 119-20.

In a letter to his cousin Henry Reay on 25 December 1788 Scott indicated his
feelings about the political situation: “‘You will see I have been doing my best — I
have prepared myself for political death — for a month I have had one foot in the
grave — but I feel no disposition but to act gracefully & firmly in the hour of my
exit. We have seen stranger scenes, but as yet I think not so strange as those we
shall see.” NCL (Scott Papers).

See, e.g., Fox’s speeches of 10 and 12 December 1788. Cobbett, Parliamentary
history, XXVII1:706-7; 720-2.

w



Formal politics 63

that insanity had no such effect, either upon the sovereign or the
heir apparent. The King had lost the physical ability and not the
right to exercise royal authority, and the appointment of a Regent
to act on his behalf was an expedient rather than an application of
the constitution.?

At the outset of the crisis, victory by the opposition seemed
inevitable. In the weeks that followed, however, they were obliged
steadily to retreat, so that when the King’s recovery in February
1789 finally determined the issue, it marked the end of an
unexpectedly successful government campaign. On 10 December
1788, Fox proclaimed the Prince’s hereditary right to full royal
authority, describing it as ‘what no man had a right to take from
him, what the law and the constitution had given him a right to
take, without waiting for a declaration of either House of Parlia-
ment’.” Whether an impetuous gaffe or a considered opinion, this
speech committed the opposition to an extreme position.'? Instead
of convincing the House speedily to entreat the Prince to accept an
immediate, unrestricted Regency, moreover, it struck members as
advocating hereditary royal power at the expense of Parliament.
Pitt called Fox’s assertions ‘little less than treason to the constitu-
tion of the country’, and successfully urged the House to consult
precedent to determine how best to proceed.!’ On 16 December

8 See, e.g., Pitt’s speech of 10 December 1788. Ibid., cols. 708-9.

9 Ibid., cols. 712—13.

10 1,. Mitchell, Charles James Fox and the disintegration of the Whig party (Oxford,
1971), 123—4, 128-9, has argued that two explicit positions existed among the
opposition leadership in late November and early December. R. B. Sheridan,
who represented the first, wanted to secure office quietly and negotiated with
Lord Chancellor Thurlow to that end. Lord Loughborough and Edmund
Burke, on the other hand, believed that the administration of the government
should come to the Prince of Wales as a matter of right. In Mitchell’s view, Fox
adopted the latter position, convinced of its validity by Burke and eager to avoid
an alliance with Thurlow. C. Hobhouse, Fox (London, 1934), p. 212, on the
other hand, has seen Fox’s speech of 10 December 1788 as a passionate outburst,
while J. Derry, Charles James Fox (London, 1972), 264, 267, adopts a middle
course, asserting that, while Fox’s speech was a result of frustration at Pitt’s
attempts to procrastinate, he might have adopted Loughborough’s theory to
convince him that he had not been abandoned.

1 Cobbett, Parliamentary history, XXVII:708, 716. The committee appointed to
search for precedents consisted of W. Pitt, W. Ellis, R. P. Arden, F. Montagu,
A. Macdonald, R. Vyner, H. Dundas, T. Powys, J. Scott, R. B. Sheridan,
W. Hussey, I. Campbell, Marquis of Graham, Lord Belgrave, Sir G. Cooper,
W. Wilberforce, W. Windham, P. Yorke, G. G. L. Gower, W. W. Grenville,
and E. Burke.
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1788, Pitt asserted that no person exercising royal authority on
behalf of an infant, insane, or absent King had ever acted other
than upon parliamentary appointment. Fox’s response was unper-
suasive, and the House voted 268 to 202 in favour of Pitt’s
resolution that Parliament had the power ‘to provide the means of
supplying the defect of the personal exercise of the royal
authority’.!? Six days later, a further resolution that Parliament
should enact legislation creating a Regency won acceptance; an
opposition amendment calling for an address to the Prince was
defeated, 251 to 178.1% Having been defeated in December on the
issue of hereditary right, in January the opposition abandoned its
claim for an unconditional Regency. Thereafter, Pitt successfully
limited the Regent’s powers with respect to patronage, disposal of
royal property, and management of the royal household. By the
end of the month gloom had replaced confidence among opposi-
tion members; their only consolation lay in the knowledge that the
Prince, albeit constrained, would still be Regent. Worn out by a
long illness,'* Fox retired to Bath to finalise the membership of
his prospective cabinet, but by the time he returned to L.ondon on
21 February 1789 the King was in a state of convalescence.

While the failure to anticipate the mood of the House had
contributed to the opposition’s discomfiture, so too did Pitt’s
careful attention to precedent and constitutional theory when
framing his own position. An important document in this respect
was the fragment of Sir Matthew Hale’s ‘Incepta de Juribus
Coronae’ which studied the problem of royal incapacity and made
a series of recommendations.!” The King, it asserted, had a
natural and a political capacity, the one adhering to him as an
individual and the other endowed upon him by the constitution.
So long as he lived, the King retained this political capacity.
Particular physical infirmities might render the exercise of his
political duties difficult or even impossible, but they did not affect
his legal capacity to perform them. As a practical matter, certainly,
someone must undertake to exercise essential political duties on
behalf of an infirm King. It rested with Parliament, as the
remaining branch of the legislature, to appoint the person or

12 Ibid., cols. 746-7. 13 Ibid., col. 852.

4 Fox had contracted dysentery during his return journey from Italy, where word
of the King’s illness had reached him.

15 *Incepta de Juribus Coronae’, PRO (Chatham papers) 30/8 228(2), 210-25.



Formal politics 65

persons, having first determined what quantity of royal authority
to delegate. Pitt obtained this document in mid-November, and
he began his first important speech on the Regency echoing its
precepts.'® He also had a series of memoranda summarising the
important events during the incapacities of Henry VI and showing
how Parliament and the Council had appointed Protectors on
these occasions. Although unsigned, these documents appear to be
in Scott’s handwriting.!”

In addition to such advisory work, Scott also explained the
government position in debate. His most important contribution
came in his defence of the rather elaborate legal foundations of the
proposal to create the Regency by Act of Parliament. On 22
December 1788, Scott explained how Parliament could enact
legislation permitting the Regent to exercise royal authority, when
the hitherto suspended royal authority was itself necessary to
enact the proposed legislation. His solution was to place the Great
Seal in commission and attach it to the two necessary documents —
the letters patent opening the new session of Parliament, and the
Bill appointing the Regent — and to ignore the fact that the King
had not actually given the assent indicated by the affixing of the
Seal. Despite the lack of a genuine royal assent, this solution
maintained the formal rules of the constitution, and for Scott this
was enough. ‘[B]e it remembered that upon the preservation of the
forms depended the substance of the constitution.’!8

Scott’s attention to the requirements of form did not result
merely from ‘constitutional pedantry’.!® He pointed out that, if
the House ignored the formal requirements of the constitution
such as royal assent, they would produce measures that were prima
facie invalid. This could throw the legal system into confusion as
judges, hard pressed to accept these enactments as authoritative,
would abandon their proper function of declaring the law in

16 Cobbett, Parliamentary history, XXVI1:732-3.

17 Unsigned memoranda, PRO (Chatham papers) 30/8 228(1), 129-32, 140-5,
146-80; ibid., 228(2), 181-5.

18 Cobbett, Parliamentary history, XXVI11:826.

19 7. S. Watson, The reign of George III, 1760—1815 (Oxford, 1960), 305, uses this
expression to describe the behaviour of politicians in general during the crisis.
W. Holdsworth, A history of English law, 17 vols. (London, 1903-72), X:444,
speaks slightly more generously of ‘the feeling of very many lawyers and
statesmen that the technical forms and rules of the constitution must at all costs
be maintained’.



66 John Scott, Lord Eldon

favour of personal interpretation. On the other hand, if an enact-
ment contained every indication of regularity, its authority would
be unquestionable. The presence of the Great Seal on a commis-
sion, ‘notwithstanding that it was not the immediate order of the
King’, precluded any inquiry into how the Seal had been affixed,
because ‘on the face of the proceedings, everything seems to be
taken for granted to be regular’.?’ Elsewhere, however, Scott’s
defence of fictitious assent became somewhat vague, as when he
dismissed the idea that future ministers might use it to eliminate
the sovereign from the legislative process. ‘“The right which
necessity creates — necessity limits — and, that right of the
Commons is an exercise of their duty, and whenever they go
beyond that right, they go beyond their duty, and consequently
abuse their right.’?! Similarly, his conclusion that fictitious assent
in the present case was a ‘wholesome fiction, inasmuch as it saved
the constitution from danger, and proved that so admirably
constructed was that constitution, that it contained in itself a
provision for cases of the greatest emergency’?? suggests that the
‘neatness’ of this solution had a particular attractiveness for Scott
quite apart from its constitutional validity.

The Times, firmly behind the government during the crisis,
warmly applauded Scott’s efforts. On 26 December 1788 it
proclaimed: ‘Sir John Scott, unquestionably the First Authority
of the time, has fully asserted his pre-eminent claims, and fully
proved that perfect Legal Science, and Constitutional Zeal, are
indissolubly united.’?3 The opposition, of course, was far from
convinced. Fox charged that Scott’s ‘whole train of reasoning’ was
‘enveloped in a nice kind of legal metaphysics, admirably calcu-
lated to confound the plain understandings of unlearned men, but
which, when stripped of its covering, would appear to be totally
inapplicable to the subject’.?* William Windham complained:
“That wonder-working machine, the political capacity of the
Sovereign, was the grand spring of all the arguments, on which
the gentlemen of a certain profession relied.’?> To these objections
Scott responded with assurances of the legality of his proposals
and the absence of lawful alternatives.

20 Debrett, Parliamentary register, XXV:132. 21 Ibid.

22 Cobbett, Parliamentary history, XXVII:1157.

23 The Times, 26 December 1788, 3, col. 2.

2% Cobbett, Parliamentary history, XXVII:835. 25 Jbid., col. 1159.
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[T]hey were then discussing no question of politics, nor question of party;
they were all agreed as to the object; their sole object was to make the
Prince of Wales regent, on the terms of the resolutions. The only
difference of opinion was, which were the most safe, legal, and constitu-
tional means of attaining their common object. He must contend, that the
mode proposed in the resolution was the only legal one.?°

Nathaniel Wraxall wrote of the confrontation between Scott and
the opposition:

Scott, the Solicitor-General, opposed to these shafts of oratorical decla-
mation the arms of legal metaphysics, endeavouring, not without success,
to demonstrate that the fiction ... was dictated and justified by necessity.
Fox, who well knew how to appreciate talents, and who respected Scott’s
abilities, which were of another order from those of Arden and of
Macdonald, replied to him, putting out all the energies of his mind
against an adversary so worthy of his exertions.?’

On this occasion, however, Fox’s energies proved insufficient.

Not all of Scott’s remarks during the Regency debates were
pitched at such a technical level. Nor did he eschew blatant
political point-scoring. In his speech of 19 January 1789 he
defended the fourth proposition in the Regency Bill, which made
the Queen responsible for the King’s person and the royal house-
hold, by appealing to patriotism. At the outset of the crisis Pitt
had established himself as the defender of Parliament; speeches
such as this one promoted the government’s unblemished loyalty
to the Crown. Remembering ‘the respect due to the sovereign
whom they all loved’, Scott argued that the King must be
maintained in circumstances commensurate with his dignity, and
which enabled him easily to resume his royal authority upon his
recovery.?® The public, he warned, would find it scandalous if
Parliament failed in this duty.

But let the sense of the People be taken ... in any other way, the language
which they would undoubtedly hold would be, ‘What, could you not do
your duty for three short months? Were you so hasty to dethrone the
King, your lawful Sovereign, to whom you have all sworn allegiance, that
you treated him with the grossest disrespect, and stript him of every mark

of Regal dignity and distinction, after he had been ill no longer than a
month?2?

26 Ibid., col. 1156.

27 N. Wraxall, Historical and posthumous memoirs 1772—1784, ed. H. B. Wheatley,
5 vols. (London, 1884), V:234.

28 Cobbett, Parliamentary history, XXVI1:1024.

29 Debrett, Parliamentary register, XXV:272.
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The most appropriate way to uphold the regal dignity was to
entrust it to the Queen, said Scott, and he hinted that the
opposition cared more for office than public good. He found it ‘a
gross and indecent reflexion on the high and exalted character’ of
the Queen to imply that she would attempt to thwart the govern-
ment of her son, and dismissed the idea that the lack of patronage
from the royal household could hamper him.3° ‘Was it possible,
that these gentlemen could seriously argue, that the Regent, with
the army, the navy, the Church, and all the officers of the public
revenue at his command, could not carry on a vigorous and
effectual government?3! Surely, asked Scott, the opposition did
not mean that without additional patronage the Regent could not
obtain the services of able politicians? ‘Was there no man who
would act from the impulse of an higher feeling, from a sense of
duty, and from what they owed to their character, and to their
country?’3? Fox replied that Scott was ‘labouring to enfeeble the
arm of government’, but the House rejected an amendment to
limit the duration of the Queen’s authority, 220 to 164, and
approved the original proposal.3?

While he clearly provided important legal expertise and, to a
lesser extent, political rhetoric in aid of the government during the
Regency crisis, Scott’s participation in the Hastings impeachment
debates is harder to assess. Certainly Scott was definite in his
opinions and sometimes combative in his presentation, but the
relationship between his statements and government policy in
March and December 1790 is not clear. This uncertainty results
primarily from the difficulty in determining Pitt’s attitude. The
opposition supported fully the impeachment of the former Gov-
ernor General of India. Edmund Burke and Philip Francis were
convinced that Warren Hastings was personally responsible for a
corrupt and oppressive Indian administration. Others, such as
Fox, fastened onto the impeachment as a means of vindicating
their own conduct and embarrassing Pitt. In the condemnation of
Hastings, Fox could show that his own India Bill, which had cost
him high office and severely damaged his political reputation, had
been necessary. Moreover, the impeachment of the foremost
servant of the East India Company would force Pitt to decide

30 Cobbett, Parliamentary history, XXVI1:1025. 31 Ibid. 32 Ibid.
33 Fox’s remark is at ibid., col. 1028.
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between the powerful East India interests and his own professed
support for reform.3* Pitt’s response has received different inter-
pretations. Commentators have seen his criticism of both Hastings
and the impeachment managers variously as an attempt to profit
politically from either a conviction or acquittal, and as a decision
to support the will of the House while ensuring fair treatment for
the accused.?®> Whatever may have been the goals of the First
Minister, Scott’s remarks, at least in the spring of 1790, seem
designed to harass the impeachment managers. It seems unlikely,
moreover, that he would have pursued such a course if it conflicted
directly with government policy.

The debates of mid-March 1790 concerned an alleged atrocity
committed by a British soldier in 1781 during a rebellion in Oudh,
an autonomous state north-west of Bengal allied with the East
India Company. Trouble had begun when the Company levied
additional taxes upon its dependencies to help pay for the war
with France. Chait Singh, the zamindar of Benares,3® had been
assessed £50,000 a year in addition to his existing annual tax of
approximately £230,000. He had failed to pay, however, and in
July 1781 Hastings had had him arrested and fined £500,000.37
This step had precipitated a rebellion, which had begun with
Chait Singh’s liberation and quickly spread across Oudh. In the
following weeks the revolt had been put down by the Company
and the Nawab of Oudh, who had a number of British officers in his
service. One of these, Captain David Williams, had taken charge
of the fort of Gorrukpore shortly after the fighting there ceased.
Upon arrival, he had received an order from his commanding

3% Mitchell, Fox, 106—7.

35 Ibid., 110-11, argues that Pitt determined to associate himself sufficiently with
the prosecution to prevent the opposition from receiving all the glory if it
succeeded, but not so much that he or his supporters would be blamed if it
failed. To this end he voted against Hastings on the Benares charge, thus
ensuring that the impeachment would succeed, but thereafter steadily voted
against the managers on almost every occasion. J. Ehrman, The younger Pitt: the
years of acclaim (London, 1969), 448-50, maintains that Pitt considered the
charges against Hastings on their merits and gave his vote accordingly. There-
after his government followed a decidedly non-political course.

Zamindars were territorial magnates. In 1775 the Bengal Council forced the
Nawab of Oudh to cede Benares, extremely wealthy as a pilgrimage city, to the
Company. Watson, Reign of George 111, 310, 317; C. C. Davies, Warren Hastings
and Oudh (Oxford, 1939), 120—-1.

37 Watson, Reign of George II1, 317.

36
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officer to execute Mustapha Cawn, said to be a notorious robber
who had participated in the attack on the fort. Captain Williams’
compliance with this order had subsequently led to his implication
in Hastings’ impeachment. The so-called Benares charge, which
held Hastings responsible for the rebellion and the manner in
which it had been quelled, stated that ‘Captain Williams, or some
other British officer’ had committed an atrocious murder upon a
native prince.’® Although the charge had been framed in 1786,
Captain Williams had apparently not become aware of it until four
years later, whereupon he had petitioned the House to undertake an
inquiry whereby he might clear his name. Francis, an enthusiastic
supporter of the Benares charge, had little sympathy for Captain
Williams. As the recipient of Captain Williams’ petition, however,
he had moved an inquiry on 8 March 1790.

The motion was debated on 15 March 1790 and provoked a
very rancorous discussion. General John Burgoyne spoke of the
‘perversion and prostitution of honourable discipline’, which had
permitted British officers ‘to become subject to the vilest employ-
ments of the most abominable misgovernment’.?® Alluding to
Hastings’ agent, Fox wondered whether someone ‘capable of
making it a constant practice ... to traduce the managers of the
prosecution, ought to be suffered to continue a member of that
house’.* Scott was equally provocative. He argued that Parlia-
ment should leave this matter to the courts in order to preserve the
‘constitutional security of the subject’, which in the instant case
meant protection against malicious prosecution. An individual
maliciously prosecuted in the courts had the remedy of an action
for calumny. Captain Williams, by contrast, would be crushed by
the ‘weight and authority’ of a parliamentary inquiry without
recourse. Scott identified Francis as Captain Williams’ chief
tormentor. The fairer course of action under those circumstances,
according to Scott, would have been for Francis to prosecute

38 On 8 March 1790, Francis explained that the allegation against Captain Williams
had not been made for the direct purpose of incriminating him, ‘but to show
how horribly the country was treated by persons appointed and supported by
Hastings, and to make him answerable for the consequences of his own evil
government.” Cobbett, Parliamentary history, XXVIII:495.

39 Ibid., col. 535.

40 Ibid., col. 546. Hastings’ agent was Major John Scott (1747—-1819), an officer in
the Bengal army. His name has been omitted in the text to avoid obvious
confusion.
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Captain Williams himself. ‘If he was confident of what he asserted,
why would not he, in a manly way, stand forward, and encounter
the risk of engaging in a prosecution for which he must be
personally responsible?’*!

The suggestion of a private prosecution caused tumult on both
sides of the House. Richard Pepper Arden, the Master of the
Rolls, doubted whether the instant case could be prosecuted at all,
let alone by a private individual: he moved to defer debate on the
motion.*? This led Pitt to withdraw his support for the inquiry, at
least until they had established its legal basis.*> Notwithstanding
Scott’s protest that he did not mean to imply that malice existed in
this case, Francis not unreasonably charged Scott with having
‘exerted his utmost efforts’ to involve him in a prosecution ‘for the
generous purpose of exposing him to a subsequent action for
damages, on a presumption, most liberally taken for granted by
the learned gentleman, that it would turn out a malicious prosecu-
tion’.** Remarking that, far from wishing to force an inquiry, he
had only acted at Captain Williams’ behest, he added: ‘I do not
wonder that the learned gentleman [Scott] should forget the
principal fact in this transaction, for facts, I know, are not in the
learned gentleman’s department.’*>

An adjournment, however, was agreed to, and the debate
resumed on 29 March 1790. Once more temper played a part.
Arden began the discussion by asserting that the 33 Hen. VIII c.
23, which alone conferred authority to try an individual for
murder outside of the realm, only applied to crimes committed
against British subjects. Even if the Act could admit of a more
expansive interpretation, the courts were unlikely to read it as
conferring jurisdiction in the present circumstances, since it had
never yet formed the basis of a prosecution.*® He advised, there-
fore, that they let the matter rest. Far from convinced, Burke
demanded how anyone could advocate inaction in a case ‘affecting
our humanity, our charity, and the laws of nature and of
nations’.*” He went on to criticise the torpor of the law officers
for, instead of urging reform, ‘they always appeared very reluc-
tant, and seemed rather desirous, when the law was impotent, that

*1 Ibid., col. 550. Scott’s argument is found at cols. 549-51.
42 Ibid., cols. 552-3. +3 Ibid., col. 554. ** Ibid., col. 559.
*5 Ibid. 40 Ibid., col. 561-2. 47 Ibid., col. 564.
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it should remain so’.*® The Attorney General declined to be
drawn. Eschewing the role of law reformer, he remarked that he
could not justify further inquiry because ‘whatever might be
Capt[ain] Williams’ offence, he [Macdonald] was satisfied the law
of the country would not reach it’.*° Scott did not adopt a similar
tone. While acknowledging that his former application of the 33
Hen. VIII c. 23 to the instant case had been ‘rash’, he remained
doggedly opposed to the inquiry.

[H]e was well known to be fond of forms, and it had been more than once
imputed to him as a matter of blame. He owned that he loved the
common and ordinary forms of justice, as administered in the courts of
law, and whenever a subject could be tried in those courts, that House

ought not to deprive the subject of the advantages which he might derive
from that situation.>®

Then, as though determined to provoke a further confrontation,
he turned to the fact that the impeachment managers had seen fit
to accuse Captain Williams of a serious crime although they had
not uncovered his actual role until four years after the event.
Under those circumstances, ‘Capt[ain] Williams was most un-
justly dealt with to have had his name mentioned as at all
connected with the imputation of atrocious murder’. Moreover, ‘if
a private individual had stated that “Capt[ain] Williams, or some
other British officer’” had committed an atrocious murder,
without being in full possession of proof to bring the fact home to
him, justice would have reached that individual’.>!

Not surprisingly, this prompted an angry retort from Burke,
who charged that, while Scott might love forms, ‘respect for that
house was not one of the forms he loved, since he had cast a slur
upon the Commons of England and upon their most important
proceedings, thereby sullying the justice of the country and
stopping its course’.>> The Speaker finally succeeded in calling
him to order, whereupon Pitt asserted that he agreed with Scott,
and that ‘nothing which his learned friend had said, could justify
the hot, intemperate, and unparliamentary manner in which the
right hon[ourable] gentleman over the way had thought proper to

treat his learned friend’s argument’.>® Scott offered a token
#8 Ibid., col. 566. 49 Ibid., col. 567.
50 Debrett, Parliamentary register, XXVII:335.
fl Cobbett, Parliamentary history, XXVIII:573. 52 Ibid., col. 574.

3 Ibid., col. 580.
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apology for his contribution to the fray. He had not intended ‘the
smallest offence whatever against the managers; possibly his
observations might as well have been spared’.>* He declined to
retract those observations, however, and actually repeated them.
Francis tried to return to the issue of the inquiry, but the House
had become impatient, and when Burke rose again members called
for the question. In the vote that followed, the motion for the
inquiry was defeated, 61 to 22.5> Scott, however, had not yet
ceased to be an irritant. On 11 May 1790, Burke wanted the House
to signify their intention to persevere in the impeachment out of a
sense of honour and duty, and he introduced a motion to that
effect. Scott opposed it, ‘as conveying an insinuation adverse to
the party upon his trial, which he [Scott] did not think sufficiently
grounded by anything he had heard’.’® He thereupon divided the
House, but was defeated, 48 to 31. Burke accused him of having
attempted to obtain an unfair advantage by calling for a vote
immediately after many members had left the House. Scott
defended himself, and the Speaker was obliged to step in and
adjourn the debate.

In December Scott argued against the First Minister, as well as
Burke, Fox, and the other leaders of the opposition on the possible
abatement of the impeachment. Like the other prominent lawyers
in the House, Scott maintained that the dissolution of Parliament
in June had had the effect of quashing or suspending the impeach-
ment. Politicians on both sides of the aisle rejected this interpreta-
tion. It has been suggested that Pitt approved of the concept of
non-abatement not so much on the basis of its constitutional
validity as on its political utility. The impeachment having
become ‘a tedious and embarrassing inconvenience for the opposi-
tion’” he had no wish to provide them with an easy means of
escape.’’ Scott’s participation, although he supported abatement,
is actually not inconsistent with such a policy. Accepting it as
unlikely that Scott, or any government lawyer, would have been
asked to argue a legal issue contrary to his professional judgment,
Scott certainly did not support abatement with much vigour. His
speech on 17 December 1790 was heavy with platitudes in favour

* Ibid., col. 584.
Scott’s remarks are found particularly at ibid., cols. 573, 584.
Ibid., col. 794. 57 Mitchell, Fox, 112.
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of recognised legal principles. He did offer some specific argu-
ments in support of his position. In each case, however, he did
little more than echo Thomas Erskine, the leading speaker in
favour of abatement. Fox complained that with the remarks of the
Solicitor General they had heard an argument repeated for the
third time.’® Nor did the politicians find that argument persua-
sive. On the contrary, they responded with derogatory comments
about the lawyers’ failure to respect parliamentary practices. Fox
described the legal members of the House as ‘acting, as it were,
under an esprit de corps, forming themselves into a sort of phalanx
to set up the law of the ordinary courts of Justice as paramount to
the law of Parliament’.>® Scott, however, responded mildly to
such taunts. ‘He had precedents uniform and concurring to the
support of his arguments, except in the solitary instance of 1678.
If he was wrong in drawing the conclusions which he did from
them, he could not help it, he had done it to the best of his
judgement.’®® When Burke accused the lawyers of treating the
Commons merely as a stepping-stone to judicial appointments
and peerages, Scott remained silent.®! Nor did he interfere in the
subsequent exchange between Burke and Erskine — Erskine re-
marking that Burke seemed to have forgotten who were his
friends, and Burke exclaiming that he ‘approved of the country
being governed by law, but not by lawyers’.°?> While not about to
hinder potentially divisive squabbling among the opposition,
Scott declined to let his own remarks become emotional.

The vote of 143 to 30 in favour of non-abatement revealed the
hopelessness of the lawyers’ position, but it was not a defeat that
would have unduly bothered Scott.®> A restrained advocacy
permitted him to retain his professional integrity and not unduly
inconvenience the government. This interpretation of Scott’s

58 Debrett, Parliamentary register, XXVII1:279. The General Evening Post, 23—25
December 1790, 2, col. 4, reported of Fox: ‘He was particularly severe on the
Solicitor General, who, he said, had contented himself with a hacknied repeti-
tion of the arguments of those who had gone before him on the same side of the

question.’
59 Debrett, Parliamentary register, XXVI11:282-3. 60 Ibid., 276.
ol Ibid., 259. %2 This exchange is found at 7bid., 291-2.
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Ibid., 293. Parliament thereafter established that prorogation and dissolution do
not affect impeachments. Sir T. E. May, Erskine May’s treatise upon the law,
privileges, proceedings and usage of Parliament, ed. Sir Charles Gordon, 20th edn
(London, 1983), 273.



Formal politics 75

participation is supported in the attitude of the press towards the
debate. The Times strongly approved of the outcome, asserting:
“The law makers are and ought to be superior to the cold letter of
legal distinctions.”®* Scott, however, not only avoided criticism,
but won muted praise. The World remarked of his arguments that
‘if they had not their intended effect, it must be acknowledged
were acute, and conceived with much legal ingenuity’; while The
Times admitted that ‘Sir John Scott was logical in his arguments
in the Impeachment’.%°

Scott adopted a similarly mild approach in the spring of 1791
during the debates on the Bill to amend the law of criminal libel.
He opposed the principal aim of the Bill, to expand the power of
juries in libel trials. Such a view could easily have been perceived
as an attack upon the almost sacred institution of trial by jury, and
so created considerable hostility. That it did not, and that Scott
succeeded in carrying his point, resulted from the coincidence of
two factors. First, no leading politician gave his uncompromising
support to the Bill. Secondly, Scott did not attack the Bill
blatantly. Instead he disguised his opposition as simple technical
objections, and so gained the advantage on lightly defended
ground.

Libel of government had become a troublesome area of the
criminal law by the late eighteenth century. One commentator has
defined it as ‘written censure upon public men for their conduct as
such, or upon the laws, or upon the institutions of the country’.®®
Criminal liability, accordingly, resulted not only from publishing
with the specific intent to bring public men or the institutions of
government into disrepute, but also from knowingly publishing
material that did in fact criticise the laws or government. This
conception of libel, which regarded any criticism of legitimate
political authority as wrong, conflicted with the post-Revolution
acceptance of the public’s right to reform the government, and
inhibited serious political discussion.®’ Increasingly, during the

%% The Times, 27 December 1790, 2, col. 2.

%5 The World, 24 December 1790, 3, col. 2; The Times, 27 December 1790, 2, col.
2.

%6 J. F. Stephen, A history of the criminal law of England, 3 vols. (London, 1883),
11:348.

%7 Commentators have offered different analyses of the pre-1792 law of libel.
Holdsworth, History, X:673—4, has argued that, while legally correct, the
interpretation espoused by the courts in the late eighteenth century no longer
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eighteenth century, critics of the existing law had urged that good
faith political commentary should not constitute a crime. Until the
passage of the Libel Act,®® however, their arguments had been
unavailing.

Failure had not been from lack of effort. Diligent defence
counsel had frequently claimed that the prosecution must prove
that the defendant actually intended to disparage the subject of the
publication.®® They were encouraged to raise this point by the
habit of prosecutors to emphasise the wicked, ill-disposed tenden-
cies of the accused.”’® This convention, however, was not incorpo-
rated into the established law of libel, which considered only the
published material, and not the particular motivations of the
defendant. A panel of high court judges asked to state the law in
1791 remarked:

The criminal intention charged upon the defendant in legal proceedings
upon libel is generally matter of form, requiring no proof on the part of
the prosecutor and admitting of no proof on the part of the defendant to
rebut it. The crime consists in publishing a libel. A criminal intention in
the writer is no part of the definition of libel at the common law.”!

conformed with generally held views on political commentary. P. Hamburger,
“The development of the law of seditious libel and the control of the press’,
Stanford Law Review 37 (1985), 661-765, maintains that judges manipulated
the law of libel to control sedition following the abolition of the Licensing Act in
1695. Finally M. Lobban, ‘From seditious libel to unlawful assembly: Peterloo
and the changing face of political crime ¢.1770-1820’, Oxford Fournal of Legal
Studies 10 (1990), 307-52, 311, points out that libel and sedition addressed
fundamentally different issues — the former being concerned with the legal
significance of printed material, and the latter with the effect of a publication on
society. The attempt to combine these two crimes, one of which required legal
analysis and the other of which involved factual analysis, made the law generally
unworkable even before the Libel Act.

32 Geo. III c. 60.

% For example, in December 1789 Erskine defended John Stockdale’s publication
of the allegedly libellous ‘Review of the principal charges against Warren
Hastings Esq.” by arguing the bona fide motivations of the author, the Revd John
Logan, and pointing to the failure of the prosecution to show that Stockdale had
published the pamphlet with any different purpose. T. J. Howell (ed.), 4
complete collection of state trials and proceedings for high treason and other crimes
and misdemeanours, 33 vols. (LLondon, 1816-26), XXI1:263.

79 The information submitted by Macdonald and Scott in the Stockdale case

described the accused as being ‘a wicked, seditious, and ill-disposed person’, and

accused him of ‘most unlawfully, wickedly, and maliciously devising, contriving,
and intending to asperse, scandalize, and vilify the Commons of Great Britain’.

Ibid., col. 240.

The complete recommendations of the judges are found at ibid., cols. 296—304.
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Specific intent might be relevant when the criminality of a writing
was not apparent from the document alone. A writer’s use of irony
or metaphor, or the distribution of the document among persons
upon whom it had a particular effect, might necessitate a more
expansive scrutiny.’? Occasionally, a jury was asked to interpret a
potentially libellous writing. For the most part, however, they
operated in a far more restricted sphere. Judge and jury divided
the decision-making function in a libel case as follows: the jury
found whether the accused had knowingly published the relevant
material, and the judge determined whether it constituted a libel.
The jury’s verdict, therefore, was ‘special’, being based only on a
factual finding. Critics argued that a libel jury had the right to give
a general verdict that reflected every aspect of the crime, as they
did in other criminal trials.”? It was hoped that a jury would feel
less obliged to uphold outmoded conceptions of the law than a
judge, and if able to decide the entire issue would apply a more
liberal rule. This too, however, the courts refused to sanction,
precedent having clearly determined the proper province of judge
and jury.”* Likewise, efforts to introduce legislation to enable
juries to render verdicts which took into account the purpose as
well as the fact of publication had failed.”> In 1791 Fox entered
the controversy. He brought in a Bill whereby a libel jury could
render a general verdict on ‘the whole matter put in issue.” While
not directly altering the basis of the crime from general to specific
intent, the Bill did establish that juries need not convict merely on

Lobban, ‘Seditious libel’, 315, particularly points to Rex v. Horne, Howell,
State trials, XX:651, as supporting this view.

Holdsworth, History, VII1:337—-45, observes that the practice of special jury
verdicts resulted from libel having originally been the province of the court of
Star Chamber. Since that tribunal did not employ juries, it did not have to
formulate firm distinctions between issues of law and fact. Only when the
common law courts began to hear libel cases did it become necessary to resolve
how seditious intent related to the fact of publication.

Lord Chief Justice Mansfield explained in Rex v. Shipley, ‘It is almost peculiar
to the form of a prosecution for libel, that the question of law remains entirely
for the court upon record, and that the jury cannot decide it against the defendant
... It finds all which belongs to a jury to find; it finds nothing as to the question
of law. Therefore when a jury have been satisfied as to every fact within their
province to find, they have been advised to find the defendant guilty, and in that
shape they take the opinion of the Court upon the law.” Howell, State trials,
XXI:1034-5 (emphasis in original).

Holdsworth, History, X:688-90.
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proof of publication and the sense ascribed to the published
material in the indictment.”®

Although Fox introduced the Bill, its leading proponent was
Erskine. Probably the foremost advocate of the day, he had
represented several defendants in libel trials, and his recent court-
room experiences were evident in his passionate support of the
Bill. Fox, however, did not support him wholeheartedly. Whether
on the grounds of expediency or misunderstanding of the details,
Fox did not undertake to retain the original wording of the Bill in
every particular. This became clear on 29 May 1791, during the
discussion on the Bill’s second reading. Scott entered the debate
tentatively, fortifying his position by ‘professing a most religious
regard for the institution of juries, which he considered as the
greatest blessing which the British Constitution had secured to the
subject’.”” Alluding to the long-established precedent against
general verdicts in libel, he asked that the House not move so
quickly to overturn it:
Surely, then, it would be conceded to him, that a Bill which was to
unsettle the doctrines of the courts of law, after they had obtained for a
whole century, and had been sanctioned by the greatest law authorities

which this country could boast, ought not to be carried with precipitation
through parliament.”®

In that context he mentioned that he thought the Bill’s preamble
too expansive. This apparently mild objection was immediately
opposed by Erskine, who exclaimed that he would sooner
abandon the Bill altogether than consent to give up the pre-
amble.”® Fox thereupon proceeded to undercut his colleague’s
position:

With respect to the preamble, he did not agree with his learned friend that
it was so essentially necessary to the Bill, that if one was not carried the
other ought to be given up; he would be glad to carry both through; but if
he could so far satisfy the scruples of some gentlemen by giving up the

76 The 32 Geo. I1I c. 60 states in pertinent part: “That on every such trial, the jury
. may give a general verdict of guilty or not guilty upon the whole matter put

in issue upon such indictment or information; and shall not be required or
directed by the court ... to find the defendant or defendants guilty, merely on
the proof of the publication by such defendant or defendants of the paper
charged to be a libel, and of the sense ascribed to the same in such indictment or
information.’

77 Cobbett, Parliamentary history, XXIX:592. 78 Ibid.

79 Ibid., col. 593.
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preamble, as to prevail upon them to vote for the Bill, he felt himself very
much disposed to make that compromise . . .8°

While Fox had thus indicated that he would accept alterations,
Scott remained cautious. When debate resumed on 31 May 1791
he offered an explanation for his objection based on the form
rather than the substance of the Bill. He argued that the preamble
had the effect of equating libel with other crimes, when the Bill
maintained procedural differences between them. The relevant
difference, from Scott’s perspective, was that in other crimes the
jury had absolute authority to acquit or convict. If a jury convicted
against the manifest weight of the evidence, the defendant could
only seek a royal pardon. This Bill, however, provided that an
accused might by-pass the jury at two stages of the trial. He could
either keep the issue of libel from the jury completely in favour of
a determination from the bench, or he could submit the matter to
the judge after the jury had rendered its verdict.3! Therefore the
Bill did not envisage unfettered discretion on the part of the jury,
and the preamble failed to make this clear.

That Scott’s real objection lay more with juries rendering
general verdicts than with the incongruity between the preamble
and the body of the Bill is indicated by his proposed solution. He
moved an amendment to the preamble as follows:

And whereas doubts have arisen whether on the trial of an indictment, or
information, for the making or publishing any libel, it be competent to
the jury with the assistance and divection of the judge in matters of law to

take into their consideration the whole matter of the charge contained in
such indictment or information.®?

This amendment did not make the preamble any clearer on the
ostensible issue that Scott raised. Rather, it created a new tension
with the body of the Bill because it implied that judges ought to
provide direction to the jury on whether the publication consti-
tuted a libel. After having offered his amendment, Scott attempted
to recede casually from the debate. He remarked that: “These were
the remarks that had occurred to him, and if they were worth any
thing they would be attended to, and if not, he did not wish that
any notice should be taken of them.®® This did not deceive

80 Ibid., col. 594. 81 Ibid., cols. 594—6.

82 Ibid., col. 595 (Scott’s amendment in italics).

83 Ibid. The World, 1 June 1791, 2, col. 3, reports Scott as explaining that:
‘Although he had thrown out those remarks, he trusted no Gentleman would
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Erskine, however, who quickly realised Scott’s true intentions. He
claimed that the amendment would have the practical effect of
narrowing the rights of juries in all areas, by officially sanctioning
judicial commentary.?* Fox too objected to the amendment as
likely to result in continued confusion, if not on the proper
provinces of judge and jury, then on the distinction between law
and fact. Although he seems to have hit upon the precise aim of
Scott’s amendment, Fox possibly felt himself slightly out of his
depth. He had prefaced his remarks with the admission that he
‘was persuaded there was much more difficulty in wording a Bill
of this sort, than many gentlemen imagined; and therefore he was
obliged to the learned gentleman [Scott], and to any other
member, who could give him such assistance as might tend to
render the Bill as perfect as possible’.®> So, while unhappy with
Scott’s amendment, Fox was neither combative nor insistent.
Instead, he agreed to a proviso ‘that there was nothing in the
present Bill which was intended to preclude the judges from
giving their opinion’, which he thought might meet Scott’s objec-
tion.%® Scott promptly agreed to withdraw his amendment and
moved the not dissimilar proviso: “That on every such trial, the
court or judge, before whom such indictment or information shall
be tried, shall give their or his opinion and directions to the jury,
according to their or his discretion, in like manner as in other
criminal cases.’®”

This development also worked an apparent change on the First
Minister. He had previously expressed approval of the Bill, but in
the wake of Scott’s proviso he moved that they omit the Bill’s
entire first paragraph. This stated in pertinent part that the jury
‘have always had, and by the law and constitution of England were
intended to have, and in their discretion to exercise, a jurisdiction
over the whole matter put in issue between them’.?% Like Scott’s
amendment and proviso, the omission suggested by Pitt had the
effect of weakening the claim that a libel jury could deliver
verdicts independently from the judge. Far from acknowledging
such a purpose, however, Pitt merely said: ‘it was proper to avoid

consider him at all averse to the Bill: but exceptions having arose in his mind, he
thought it his duty to state them to the House.’

8% Cobbett, Parliamentary history, XXIX:598. 85 Ibid., col. 596.

86 Ibid., col. 599. 87 Ibid., col. 602

88 Debrett, Parliamentary register, XXI1X:591.
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any general proposition in the preamble, which was not necessary
to introduce the enactment of the Bill.’® Fox did not object; the
House was satisfied; and the Bill was approved in its altered form.

These speeches reveal two important features of Scott’s parlia-
mentary work as Solicitor General. The first is his reliance on
form. He might point out the justice or fairness of a particular
course of action, but the stronger and more frequent justification
was that it coincided with established legal rules and practice.
Such advocacy does not seem to have been essentially an affecta-
tion on Scott’s part. Rather, he was convinced that in matters of
state, where motives and consequences were uncertain, the safest
course lay in adhering to formal legal requirements. That way
alone preserved the constitution, in whose ultimate justice one’s
confidence could firmly rest. If that were the only facet to his
public character, however, Scott would have been little more than
a conservative technician, and his speeches merely narrow legal
statements. In fact, however, neither was the case. A well-estab-
lished predilection for formal procedures could occasionally mask
other less readily admitted goals, and Scott’s speeches contain
examples of this. An ability to manipulate his own parliamentary
persona is part of the second feature of these speeches — their
political sensitivity. Scott was not a brilliant orator. A contem-
porary writer said of him: ‘he can never hope to charm a popular
assembly, or command the applause of the Senates — He wants
warmth and animation, the bold declamatory vehemence, that
distinguish the senatorial from the forensic orator.”’® He therefore
had to gain his end in spite of his unsympathetic style; and he did
so by taking advantage of his profession. He could calm the House
or disrupt the opposition by appealing to formalism, to the
procedures that made novelty comfortable, and to the regulations
that exposed, or suggested, disrespect. In this way he demon-
strated a political shrewdness which his colleagues might not have
expected from a ‘mere lawyer’.

89 Ibid.
99 E. Wynne, Strictures on the lives and characters of the most eminent lawyers of the
present day (Dublin, 1790), 212-13.
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A wide variety of subjects occupied Scott’s time as Attorney
General, with criminal law being just one. In Parliament he spoke
on a number of other issues, including an annuity for the Prince of
Wales, cash restrictions granted to the Bank of England, and
legacy and inheritance taxes. He appeared in the House of Lords
on peerage claims, reviewed the government Bills to be presented
to the Irish Parliament, and recommended when the Crown
should grant patents for useful inventions and procedures. The
majority of the legal opinions he wrote also concerned other than
criminal matters. Nevertheless criminal administration, particu-
larly administration of the law on crimes against the state, was the
most important work that Scott performed during this period. As
Attorney General he helped shape the official response to what
many perceived as the internal threat of republicanism during the
1790s. First as a draughtsman and then as one of the leading
government speakers in the House of Commons, he helped
determine the extent of the legislative response. Furthermore, he
not only advised when the Crown should undertake public
prosecutions, but he often determined how the Crown ought to
prosecute individuals for treason and sedition. Because of its
overwhelming importance for this phase of his career, therefore, it
is important to concentrate on Scott’s administration of the law of
treason and sedition, and the evolution of his attitude toward
legislation and prosecution as the best method of enforcement.

By the time war with France commenced in February 1793,
English attitudes toward their adversary had been transformed by
recent events. For the most part, the French Revolution had been
welcomed in England. Some had likened it to the Glorious
Revolution of 1688, and British political clubs had begun corre-
sponding with their French counterparts. Those less interested in

82
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political reform in France had at least found satisfaction in the
discomfiture of an old enemy. As late as February 1792 William
Pitt had concluded that French weakness justified a reduction in
British military expenditure.! While a few individuals such as
Edmund Burke had warned of the likely consequences of demo-
cratic upheaval in France, it was not until the middle of 1792 that
significant numbers had begun to fear French radicalism. At that
point, conservative and loyalist associations such as the Associa-
tion for Preserving Liberty and Property against Republicans and
Levellers had been formed to combat the perceived threat to
England from French ideas. The more reactionary of these groups
had countered radical rhetoric with their own pamphlets, and had
encouraged the harassment of individuals professing Jacobin
sympathies. Advocates of democratic reform in the British Isles,
however, had continued to support the French. Foremost among
these in England had been the Society for Constitutional Informa-
tion (SCI), an offshoot of the County Association movement
which had advocated ‘economical reform’ in the 1770s and 1780s.
In the 1790s the SCI, and newer societies such as the London
Corresponding Society (LLCS), had begun to advocate reform of
the legislature to the extent of universal manhood suffrage and
annual Parliaments. They had quoted with approval Thomas
Paine’s The rights of man, and the SCI had begun a campaign for
its widespread distribution. In Scotland similar societies had been
founded in several cities, with the lead in Edinburgh being taken
by the Society of the Friends of the People. In Ireland, the Society
of United Irishmen had also adopted a programme of manhood
suffrage, reform of electoral districts, and annual Parliaments.
From Pitt’s early complaisance, the government had become
increasingly alarmed at events in France and their apparent effect
in England. In May 1792, a royal proclamation against seditious
activities had followed hard upon addresses to the nation issued by
the LCS. A further proclamation in autumn had ordered the
embodiment of the militia, after British radicals presented con-
gratulatory addresses to the French National Convention.?> The
response of the Edinburgh authorities to a convention of Scottish

U 1. R. Christie, Wars and revolutions: Britain 1760—1815 (London, 1982), 212,
calls this ‘one of the most inept forecasts ever made by a statesman of the first
rank’.

2 Jbid., 226.
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societies had been to disperse the meeting and arrest its leaders. In
England Paine had been tried and convicted in absentia of sedi-
tious libel for publishing the second part of The rights of man, an
act which Attorney General Archibald Macdonald had described
as evidencing the author’s ‘deliberate design to calumniate the law
and constitution under which we live, and to withdraw men’s
allegiance from that constitution’.’

Interestingly, amid the passionate and divergent attitudes in-
spired by the recent events in France, Scott presents a blank front
prior to 1793. If he was touched by the Revolution, the evidence
has not survived. Nor is such a gap altogether surprising. He had
never travelled to France, nor had he demonstrated any interest in
the administrative or political reforms discussed by the politically
conscious during the 1780s. Professional concerns had probably
consumed his time; neither was his a temperament suited to
philosophical speculation. The outbreak of the war, therefore,
could very well have given him his first opportunity to consider
the new regime across the Channel, because the war obliged him
to act against it — not on the battlefield, but in Parliament and in
the courtroom. Scott became Attorney General in the same month
that war was declared. Foremost in his mind must have been the
dangers posed and the responsibility placed on him to defeat
them. At that moment, therefore, republicanism became real for
him, and he saw it simply as a destructive force, bent on rending
the very fabric of the English government, constitution, and
society.

From February 1793 most of the British radicals severed ties
with France and proclaimed that their loyalty was in no way
affected by their political outlook. That outlook, however, re-
mained sinister to the authorities, especially when contemplating
war with an old and now unpredictable enemy. The threat of
subversion from English Jacobins, therefore, was a matter of grave
concern. The government acted quickly to prevent further direct

3 T. J. Howell (ed.), A complete collection of state trials and proceedings for high
treason and other crimes and wmisdemeanours, 33 vols. (London, 1816-26),
XXII:384. As Solicitor General Scott participated in this trial, as well as the
other significant prosecution undertaken by Archibald Macdonald involving
seditious libel, that of John Stockdale, who was acquitted in December 1789 of
having libelled the House of Commons. Whatever may have been Scott’s role in
preparing these cases, he contributed relatively little during the actual trials.
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contact with France. On 15 March 1793, the new Attorney
General introduced a Bill to prevent ‘traitorous correspondence’,
by making criminal particular transactions that could assist the
French, including the sale or delivery to the French government
or army items of military value, and the purchase of lands in
France. It also required British subjects and residents to obtain a
licence from the Secretary of State before travelling to France or
entering England from France, and it prohibited the insurance of
vessels or cargoes going to or coming from France.* Criticism of
the Bill came immediately from an outraged opposition. Charles
Fox ‘could not omit even this first opportunity’ to express his
disapproval of a ‘useless, unjust, and impolitic’ measure.” He
asserted that the Bill had been introduced ‘with no other view
than to disseminate through the country false and injurious ideas
of the existence of a correspondence between some persons and
France, and alarms of dangers where there were no dangers at
all’.> Thomas Erskine agreed that the Bill reflected the govern-
ment’s unreasonable fears and suspicions. These defamed the
people of England, whom Erskine described as ‘stigmatized by
distrust, and libelled by suspicions of treason and rebellion’.”

For the most part Scott ignored jibes such as these. His
demeanour during the debates expressed both commitment and
accommodation. He remained firm on the principles of the Bill,
describing it as meeting a crisis ‘when the very existence of the
constitution was endangered’.® ‘It was a fact that the most
dangerous doctrines had gone forth; doctrines the operation of
which could not be checked but by declaring them liable to the
penalties of treason.’® On the regulatory details, however, he was
willing to bend. He agreed to exemptions for British subjects and
resident aliens who already possessed estates in France and wished
to sell their produce.!® He quietly added a proviso limiting the
Bill’s application to England, thus avoiding a potentially embar-

* 33 Geo. Il c. 27.

5 W. Cobbett (ed.), The parliamentary history of England ... to 1803, 36 vols.
(London, 1806-20), XXX:583.

6 Ibid., col. 586. 7 Ibid., col. 590. 8 Ibid., col. 603.

9 Ibid., col. 604.

10 7. Debrett (ed.), The parliamentary register ... 1780—1799, 54 vols. (London,
1782-99), XXXV:142, reports that Scott thanked Colonel Thomas Maitland for
reminding him of the existence of the Alien Act, which made this provision
unnecessary.
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rassing situation posed by Fox whereby the Bill might hold an
Irishman in England liable for acts done in Ireland that were not
illegal there.!' Scott’s flexibility on details is hardly surprising.
His previous responsibilities had not extended to introducing and
conducting a piece of legislation through the House, and he could
hardly have avoided a degree of reservation. Moreover, support
for the Bill was far from certain. Even the third reading passed by
only a single vote, 154 to 153, and cautious MPs had to be
convinced of the prudence as well as the necessity of the measure.
Under these circumstances Scott was wise to avoid heavy-handed
tactics.!?

The Times of 16 March 1793 quoted Scott as saying that he
believed the Traitorous Correspondence Bill ‘would have a con-
siderable tendency to put a speedy end to the war’.'> He seems to
have enjoyed a similar confidence in the efficacy of prosecuting
individuals for seditious expressions during wartime. As Attorney
General he received information about possible criminal activity
and determined whether the case warranted further investigation
or prosecution. In each of the five cases thus submitted to him in
the autumn of 1793 he advised prosecution. While the size of the
sample discourages firm conclusions, these materials do tend to
show that Scott did not shy away from prosecution. He supported
the prosecutions of George Wilkinson and John Kirby for sedi-
tious words.!* In the case of a handbill posted in Norwich, Scott
regarded its author as at least liable for a misdemeanour, ‘and it
seems to me that it may be proper ... further to consider whether
a charge of a higher nature can be supported against him’.!> While
hesitating until an inquiry could determine the reliability of the
depositions accusing members of a reform society in Coventry of
seditious expressions, he added that he was ready to ‘take such

1 Cobbett, Parliamentary history, XXX:623—4.

12 St Yames’ Chronicle, 23—26 March 1793, 3, col. 2. was fulsome in its praise of the
Bill and its author: “The crimes it provides against are of a serious and flagitious
nature; yet, numerous as they are, they have been so admirably discriminated
and arranged by the Law-Officer who introduced it, that we hope future
Attorney Generals will profit by the brevity and perspicuity he has observed on
this occasion.’

3 The Times, 16 March 1793, 2, col. 3.

14 J. Scott to Henry Dundas, 4 November 1793, SRO (Melville Papers) GD51/1/
234; J. Scott to Dundas, 12 October 1793, PRO, HO48(3).

15 Scott to Dundas, 8 October 1793, PRO HO48(3).
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measures as may be necessary to bring those persons to punish-
ment’.'® Similarly, he wondered whether the fact that Edward
Higgins was being pressed into the Navy when he uttered
allegedly seditious expressions might evoke sympathy in a jury,
but this fact did not discourage him:

At the same time it must be farther observed that the language of this
person is highly criminal, &, in my humble opinion, it is of great
importance to have it fully understood that the law will not endure that
any person should utter such language with impunity.'”

Scott’s prosecutorial work was not merely advisory, of course,
and during 1793 he conducted four prosecutions himself: John
Frost for seditious words, and Daniel Isaac Eaton, Daniel Holt,
and John Lambert, James Perry, and James Gray for seditious
libel. Frost was convicted and Holt’s conviction affirmed, while
the others were acquitted. The libel trials are immediately notable
as applications of the new law on the subject. In establishing that a
libel jury need not consider only the fact of publication when
rendering its verdict, Fox’s Libel Act'® had introduced the issue
of the author or publisher’s intent into the analysis of the crime.
Just as Scott had opposed the Libel Act itself, so here he zealously
attempted to avoid it.!? In each of these cases he argued, if not for
the pre-Libel Act standard of knowing publication by the defen-
dant of what proved to be seditious material, at least for a less
rigorous standard than actual seditious intent on the part of the
defendant.

In May 1793 Scott undertook the prosecution of John Frost.
Frost, an attorney, had a considerable involvement in radical
politics. He had been a prominent member, along with William
Pitt and the Duke of Richmond, of the society for parliamentary
reform that had met at the Thatched House tavern in the early
1780s. He had enthusiastically supported the French Revolution.
In 1792 he had helped to form the LLCS and had become its
secretary. That autumn the SCI had chosen him to deliver an
address to the French Convention stating that the British people
would not fight a war against liberty. On 6 November 1792,
however, Frost had had a brief exchange with some of the patrons

16 Scott to Dundas, 24 November 1793, ibid.
17 Scott to Dundas, 5 October 1793, ibid. 18 32 Geo. 111 c. 60.
19 See chapter 4.
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in a London coffee house, during which he had remarked that he
advocated equality and did not believe in a monarchy. His arrest
had followed, and a grand jury had returned an indictment against
him in February 1793. His trial, before Lord Kenyon, took place
on 27 May 1793.

Scott’s strategy in this case was to avoid the problem of proving
seditious intent by raising an inference of intent that Frost would
find difficult to rebut. Scott argued that some words in of
themselves sufficed as prima facie evidence of that intent. If a
defendant had uttered those words, he bore the responsibility of
coming forward with evidence to show that he had not spoken
with such an intention.?? Under this interpretation of the law,
therefore, a defendant who could not establish his good intent
could be convicted merely upon proof of utterance. Scott based
his interpretation on a reference to treason in Sir Michael Foster’s
Discourses upon a few branches of the Crown law:

As to meer [sic] words supposed to be treasonable, they differ widely from
writings in point of real malignity and proper evidence. They are often
the effect of meer [sic] heat of blood, which in some natures otherwise
well disposed, carrieth the man beyond the bounds of decency or
prudence. They are always liable to great misconstruction from the
ignorance or inattention of the hearers, and too often from a motive truly
criminal.?!

From the reference to persons ‘otherwise well disposed’, Scott
read Foster as saying that a person who utters words whose nature
is prima facie criminal may yet be well disposed, but it rests with
him to prove it. Scott avoided saying directly that the simple
utterance was sufficient proof of guilt. In his reply he told the
jury: ‘if you should be of opinion, that Mr Frost did not utter the
words advisedly and knowingly, and with an intention to work the
mischief this record imputes to him, I do not desire this convic-
tion.’?? A few moments later, however, he indicated that absent
evidence of Frost’s good intent, simple utterance would supply the
requisite criminal intent.

20
21

Howell, State trials, XXI1:519.

Sir M. Foster, A report of some of the proceedings of the commission of oyer and
terminer and gaol delivery for the trial of the rebels in the year 1746 in the county of
Surrey, and in other crown cases to which are added discourses upon a few branches
of the crown law (L.ondon, 1762), 200.

22 Howell, State trials, XX11:512.
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But if you are of opinion that these words were advisedly spoken, if the
words themselves import that seditious intent which this record ascribes
to them, I say ... that it would be competent to the defendant to give
evidence of his general demeanor as a good subject of the country, to
show that he had not that meaning, which is the prima facie sense of the
words.??

Since Frost had not provided such evidence, Scott argued, his
conviction was appropriate. Scott also sought to enhance his
characterisation of Frost’s statements by referring to the situation
in France. He equated Frost’s advocacy of ‘no King’ with French
republicanism, which he described as contrary to moral and
political nature.?* He further pointed out that, when Frost uttered
his remarks, Parliament had just enacted a statute that made
treasonable any statement that denied the right of the legislature
to regulate the royal succession. Scott doubted that under such
circumstances, ‘it shall be innocent for men to say that the King
and parliament of this country have no right to continue any
government in this country’.?®

In his summing up, Lord Kenyon generally supported the
prosecution. He remarked that Foster was not directly on point,
since the passage concerned treason rather than sedition, but his
advice to the jury suggests that he regarded the negating of
criminal intent implied by the utterances as the responsibility of
the defence:
If these words were spoken, if they were spoken in a connexion which
tends to explain them, and to do away the prima facie, obvious intention
of them, — I say, if they were spoken in a context which tends to explain
them, and show they were inoffensive words — let the context be received,
let the favourable construction be put on them; but if in your opinion
there is no context to explain them, it is your duty undoubtedly, by

weighing and deliberating upon the question, to decide as your judgment
shall lead you.?°

He adopted an even stronger line with regard to the relevance of
external circumstances. He suggested that circumstances could
render words more blameworthy, if in their context the words
were likely to inspire dangerous behaviour:

[Ulndoubtedly, if you think those words were spoken in seasons, when
seditious words might be the forerunners of seditious acts, and that men’s

23 Ibid., col. 513. 2+ Ibid., col. 478. 25 Ibid., col. 481.
26 Jbid., col. 517.
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spirits were inflamed, and might from small beginnings take fire, and
might be brought into action, it adds most immensely to the criminal
construction you ought to put upon the words.?’

Fortified with such instructions the jury retired and convicted
Frost after deliberating for an hour and a half.

Scott was less successful in his next prosecution, which charged
Daniel Isaac Eaton with publishing a seditious libel. Eaton, a
bookseller, had sold Paine’s ‘A letter addressed to the addressers
on the late proclamation’. Even before this trial began, the
prosecution had encountered difficulties. In June 1793 Eaton had
been tried for seditious libel for selling the second part of The
rights of man. This case, which neither of the law officers had
prosecuted in person, had originated in a grand jury indictment
and been tried at the Old Bailey before the Recorder of London.
The jury had returned the verdict of guilty of publishing, but
without a criminal intention. Thereupon Scott had successfully
moved that the twelve high court judges determine the effect of
such a verdict in the following term. In the meantime, he had
proceeded with the second prosecution of Eaton by means of an
information filed in his capacity as Attorney General.?® This case
came on before LLord Kenyon on 10 July 1793.

Scott continued to manipulate the concept of intent in this case.
He did not attempt to show libellous intent on the part of Eaton,
merely pointing out that he had continued to publish the
pamphlet long after Paine had been convicted for his earlier work,
and after having himself been warned by the chief magistrate of
London.?® Scott’s main point, however, was that Paine had
intentionally written what he believed to be treason, and Eaton
had knowingly published it, so that Paine became the central
figure in the prosecution. Scott said he would not ask for a verdict
if the jury felt that ‘the author, with the knowledge he necessarily
must have of the nature of the constitution of this country, meant
fairly to represent the constitution of this country’.3? Confident
that he could show specific criminal intent on the part of Paine,
Scott pressed for the pre-1792 standard of intent for Eaton —

27 Ibid., col. 518.

28 The Attorney General was permitted to file ex officio informations for mis-
demeanours affecting public stability or the governance of the country in the
court of King’s Bench on the Crown’s behalf.

29 Howell, State trials, XX11:794. 30 Jbid., col. 795.
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knowing publication of material that was in fact seditious —
without showing a positive intent to publish contumacious mate-
rial. In setting out his standard Scott quoted directly from Sir
William Blackstone: ‘[E]very freeman has an undoubted right to
lay what sentiments he pleases before the public, but if he
publishes what is improper, he must take the consequence of his
temerity.’3!

Lord Kenyon addressed more particularly than counsel on
either side whether the writing constituted a seditious libel, and if
so whether Eaton specifically intended to publish such. With
respect to the first point, his approach was balanced. He explained
that, if the passages identified by the prosecution conveyed a
different meaning in isolation from that conveyed by the work
generally, and if in that larger context the work was blameless,
then the jury must acquit.’> With respect to criminal intent,
however, Lord Kenyon adopted a position which seems comple-
tely at odds with the Libel Act. He maintained that proof of
wicked intention was not required ‘where the intention goes to
constitute the offence’.33 Using the example of a murderer who
acted to relieve suffering in the world, Kenyon said that in such a
case ‘we must refer to the act the party has done and ascribe to that
the intention of doing good, of doing evil, or of doing neither
good nor evil’.’* While he did not make the parallel directly, his
example encouraged the jury to liken the individual who dissemi-
nated dangerous pamphlets to the murderer. While both might
actually have benevolent motives, the consequences of their
actions justified an inference of criminal intent. This advice,
however, did not sufficiently sway the jury, and despite prompting
from the bench, they refused to render a verdict beyond simple
publication.

Undaunted by the outcome of the Eaton trial,3> Scott appeared

31 Ibid. See Sir W. Blackstone, Commentaries on the law of England, 4 vols. 1st edn
facsimile (Chicago, 1979), I'V:151.

32 Howell, State trials, XX11:821. 33 Ibid. 3+ Ibid.

3% Scott was not immediately satisfied with the outcome of the Eaton trial.
Following the verdict he moved for an order to show cause why it should not be
entered according to its legal import, which suggests that he wanted to argue
that, because the jury found that Eaton had published the relevant material, this
was equivalent to a conviction. The motion was granted, but the case does not
seem to have been argued. Rather, Scott seems to have come, quite properly, to
regard the jury’s verdict as a de facto acquittal.
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before the court of King’s Bench in November 1793 to affirm the
conviction of Daniel Holt for seditious libel. Holt had been
convicted at the Nottingham Assizes for selling Paine’s ‘Address
to the addressers’ and Major Cartwright’s ‘An address to the
tradesmen etc. on parliamentary reform’. On appeal Erskine
argued three points on Holt’s behalf, with the most important
being that the trial court had wrongly refused to admit the prior
publication of the Cartwright pamphlet to support Holt’s position
that he did not intend to publish seditious material.3® Both Scott
and the court dealt severely with the argument that prior publica-
tion could negative specific intent. If the writing constituted a
seditious libel, said Scott, the fact that a previous publisher had
escaped prosecution could not immunise Holt.3” Scott even used
the fact of republication to hint at a direct accusation of seditious
intent. He strongly criticised Holt for republishing ten-year-old
complaints about Parliament without indicating their context, at a
time when he could have expected that such criticisms would
cause unrest:

The defendant, after seeing the effect of publishing and disseminating
these pernicious doctrines all over the kingdom, comes forward with this
paper, to assist the spirit that was then raised, without having the fairness
to state that it was a paper published ten years ago. What has been the
conduct of the defendant? Why, that of maliciously stirring up and

reviving doctrines that were dangerous to the constitution, at a time when
it was likely that, if spread, they would do much mischief.33

Not only did the court agree with Scott on the irrelevance of prior
publication, in affirming the conviction Mr Justice Ashhurst made
clear his opinion on the dangers associated with Holt’s activities:
Was it not enough that such a horrid production had been once stifled in
the birth? and must you foster and nourish the unnatural and diabolical
offspring, and give it fresh life and existence? Though the nation in
general had shown their abhorrence and detestation of the doctrines
contained in this publication, yet you were determined to cram it down
the throats of his majesty’s subjects.?’

Finally, in December 1793 Scott conducted the unsuccessful
prosecution of John Lambert, James Perry, and James Gray for
seditious libel. The trial followed Scott’s ex officio information
against LLambert the printer, and Perry and Gray the proprietors,

36 For Erskine’s several arguments, see Howell, State trials, XXI11:1205-22.
37 Ibid., col. 1231. 38 Jbid., cols. 1230-1. 39 Jbid., col. 1236.
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of the Morning Chronicle newspaper, for their publication of an
advertisement purporting to have been issued by a political society
in Derby. The advertisement announced the aims of the Derby
society, which were ‘the pursuit of truth in a peaceable, calm, and
unbiased manner’, and noted the society’s opposition to taxes,
war, the loss of annual parliaments, the system of poor relief, and
the game laws.*°

The question of intent remained a thorny one for the prosecu-
tion. Scott flirted with an accusation of specific intent to publish
seditious material, but largely undid any effect this might have
had on the jury by his remarks in support of the defendants’
personal bona fides. The only evidence of actual seditious intent
lay in the time of publication. The advertisement had purportedly
been written in July 1792, yet it had appeared in the Morning
Chronicle five months later. All the other advertisements included
in that edition dated from December 1792. This suggested to
Scott that, while the defendants had not written the Derby
advertisement, they had had some particular interest in it, and had
published it when they did for political effect.*! Scott gave more
attention, however, to indirect allegations. In both his opening
statement and reply he stressed that, where the crime involved the
commission of an act with criminal intent, certain acts in of
themselves provided legal indicia of that intent. So, while mere
publication did not indicate seditious intent, the jury:
may draw the inference of guilty intention, if they discover in the contents
of the paper a wicked and malicious spirit, evidently pursuing a bad
object by unwarrantable means ... In all cases of publication, containing

any thing improper, the bad intention of the person publishing was clear,
unless on his own part he could prove the contrary.*?

In the instant case the defendants bore responsibility for what
they published, and the writing in question had implications of
seditious intent. Scott located these implications in the fact that
the writing expressed only criticisms of the British government
and constitution and ignored all their benefits. Expanding on a
point he had first made in the Holt appeal,*’ he maintained that
unbiased political analysis had merit, but he implied that all

40 Ibid., cols. 955-6. ' Ibid., col. 990. *2 Ibid., col. 1013.

*3 Scott had observed to the bench during the Holt trial: ‘If persons will publish
commentaries on parliament, let them do justice to its character and to the
different men in it; and let them make a jury believe that when they discuss any
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honest criticism included praise where deserved. If a writer
omitted such praise, he must have evil intentions:

I never will dispute the right of any man, fully to discuss topics respecting
government, and honestly to point out what he may consider as a proper
remedy of grievances ... But when men publish on these points, they
must not, as in the present instance, do it unfairly and partially; they must
not paint the evil in the most glowing colours, while they draw a veil over
the good.**

Lord Kenyon summed up very aggressively in favour of the
prosecution, justifying himself by informing the jury that the
present law of libel obliged him to state his opinion.*> He then
affirmed what Scott had argued with respect to evil intent being
evidenced by the contents of a writing: ‘[I]f an evil tendency is
apparent on the face of any particular paper, it can only be traced
by human judgment prima facie to a bad intention, unless evidence
is brought to prove its innocence.’*® In this case he not only failed
to find evidence of a benevolent intent, but he considered the
reforms advocated in the advertisement positively dangerous.*”
With respect to the time of publication, he noted a great ‘gloomi-
ness’ in the country, when foreign agents had been spreading
‘horrid doctrines’. Consequently, he felt himself bound to say: ‘...
I think this paper was published with a wicked, malicious intent,
to vilify the government, and to make the people discontented
with the constitution under which they live.’*® Despite such
strongly worded remarks, the jury did not share Kenyon’s
opinion, however, and acquitted the defendants.

These cases show Scott to have been rather an aggressive
prosecutor in 1793. He was a firm advocate of litigation, and his
interpretation of the law of libel shows him willing to hold
defendants to an extremely strict and arguably incorrect standard.
Moreover, in the Eaton and Morning Chronicle cases he proceeded
on his own authority by information, preferring his own opinion
to that of a grand jury, and in FEaton this followed a de facto
acquittal on a comparable charge. He was also willing to postpone

public matter, they discuss it temperately, and then a question will never arise
between any defendant and myself before your lordships.’ Ibid., col. 1232.

** Ibid., col. 992.

45 Ibid., col. 1016. Kenyon’s assertion that he was obliged to give his opinion had
been predicted by Erskine as the likely and undesirable consequence of the
proviso contributed by Scott to the Libel Act. See chapter 4.

4 Howell, State trials, XXI11:1018. *7 Ibid., col. 1017. 48 Ibid.
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the trial of Lambert, Gray and Perry in the hope of getting a more
sympathetic jury. Their trial was originally set for the Easter term.
Having successfully moved for a special jury, whose members
were drawn from higher ranks than ordinary jurors, Scott declined
to proceed when an insufficient number presented themselves. In
the Michaelmas term he tried to secure a new special jury, and
only when the court disallowed this did the trial commence with a
panel of eight of the original special jurors and four talesmen.* In
other respects, however, Scott demonstrated a degree of even-
handedness and even magnanimity that might seem surprising.
When he argued that Frost must produce evidence of his good
intentions, Scott urged the jury not to regard such evidence
sceptically:

[I]f you shall find, upon a due consideration of this case, that this is a
hasty, an unguarded, and unadvised expression of a gentleman otherwise
well disposed, and who meant no real mischief to the country, you will be

pleased, with my consent, to deal with the defendant as a person under
those circumstances ought to be dealt with.>°

He even went so far as to assure the jury that ‘the crown, upon the
temperate consideration of what the jury does, will not be dis-
satisfied with that verdict, let it be what it may’.>! In the case of
Frost, the Crown had no cause for dissatisfaction with the jury’s
work. In the Morning Chronicle case, however, Scott probably
contributed to the acquittal by his remarks on the defendants’
behalf. In his reply he made this observation to the jury:

I think it a duty which I owe to the defendants, to acknowledge, that in no
one instance before this time were they brought to the bar of any court, to
answer for any offence either against government or a private individual —
This is the only solitary instance in which they have given occasion for
such charge to be brought against them. In every thing, therefore, that I
know of the defendants, you are to take them as men standing perfectly
free from any imputation but the present, and I will also say, from all I
have ever observed of their morals in the conduct of their paper, [
honestly and candidly believe them to be men incapable of wilfully
publishing any slander on individuals, or of prostituting their paper to
defamation or indecency.>?

49 A talesman was a person summoned to act as a juror from among the court
bystanders.

50 Howell, State trials, XXI1:481-2. 51 Ibid., col. 481.

52 Ibid., col. 1012.
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With such a testimonial coming from the Attorney General, it is
not surprising that the jury acquitted the defendants.

Scott’s conduct in this instance could be explained by the fact
that he was prosecuting the leading opposition newspaper, and he
would have wanted to avoid charges of taking improper advantage
of his office. This does not explain his remarks in the Frost case,
however, nor his support of Holt’s tardy motion for a new trial:
My lords, if the defendant thinks that any serious mischief will result to
him from the verdicts that have been given under the idea that he had
been illegally convicted; I do not wish that the Court should be troubled
with hearing this argument; but shall think it a substantial ground for
saying, that I conceive it to be my duty to permit the defendant to bring it
again before the Court.%?

An explanation of the seeming incongruity in Scott’s courtroom
demeanour, which combined principled severity and practical
liberality, may come in his view of his responsibilities. He
observed during the Eaton trial:

[I]t has always appeared to me that the duty of a counsel for the
prosecution consists in stating facts fairly to the jury, and reasoning with
candour on those facts. I should betray that important and sacred trust
which has been reposed in me, and should no longer desire to be
continued in the discharge of the duties of that situation which I
unworthily fill, if I departed from those sacred principles which actuate
my conduct in this place, as the servant of the crown, prosecuting a
subject of the crown, well knowing that I am bound by the duty of my
office to do justice to that subject equally as much as to the crown itself.>*

This was Scott’s general definition of a prosecutor. Moreover, a
deep concern for the qualities of honesty, independence, and
humility was ever at the forefront of his mind. During the Eaton
libel trial he complained: ‘it has so happened that every question
of this kind is generally made rather the trial of the officers of the
crown, instead of the defendant, by the imputation of unworthy
motives to that officer of the crown in instituting this species of
trial.’>> During the Frost case he maintained that a law officer had
the obligation:

to regulate his judgment by a conscientious pursuance of that which is
recommended to him to do. And if any thing is recommended to him,

which is thought by other persons to be for the good of the country, but
which he thinks is not for the good of the country, no man ought to be in

53 Ibid., col. 1205. 5* Ibid., cols. 813—14. 55 [bid., col. 813.
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the office who would hesitate to say, My conscience must direct me, your
judgment shall not direct me.>°

He closed his reply in the Morning Chronicle case deferring openly
to the jury:

I had no other view than the public advantage; and should you be of
opinion that the defendants ought to be declared not guilty, I trust you
will acquit me of any intention of acting either impertinently with respect
to you, or oppressively to the defendants. I shall then retire conscious of
having done my duty in having stated my opinion, though inclined, in
deference to your verdict, to suppose myself mistaken.>”

However appropriate in an era of general domestic tranquillity,
this attitude was somewhat at odds with Scott’s particular obliga-
tion, to defend the nation against republicanism. With the very
survival of the nation at stake, was the nation’s prosecutor justified
in maintaining this air of detachment? Such was Scott’s predica-
ment. He recognised the current danger as extremely grave, and
he possessed the legal acumen to construct arguments that were
both strict and harsh. When it came to pressing these arguments
against individual defendants, however, his nerve failed him.
Instead, he tended to fall back on the habits that characterised his
general conception of a prosecutor. As 1793 drew to a close, an
alteration in Scott’s official burdens did not appear likely. Con-
trary to government hopes, the war had not been brought speedily
to a close, and on the domestic front the war-related dangers
seemed very real. In October the Master General of the Ordnance
had requested additional infantry and cavalry to oppose possible
French landings in Kent, Sussex, and Hampshire.’® At about the
same time Scottish reformers had convened a British Convention
in Edinburgh to discuss a plan of campaign for legislative reform.
Once again the authorities had broken up the meeting and
prosecuted the leaders for sedition. Undaunted, the English
societies resolved in January 1794 to hold their own Convention.
The prospect of such activity in England raised the possibility of a
heightened response by the English Attorney General, who had
heretofore confined himself to more isolated sources of trouble.
Scott once remarked that, while he did not enjoy taking the lead in
supporting an unpopular measure, ‘when he was called upon by

56 Ibid., col. 510. 57 Ibid., col. 1015.
58 C. Emsley, British society and the French wars, 1793—1815 (London, 1979), 23.
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reason, by conscience, by his duty to his country, to perform the
task, he would do it boldly’.>® The events of the next year and a
half would show to what extent such a statement was wishful
thinking on Scott’s part.

59 Cobbett, Parliamentary history, XXX1I1:1154.



SETBACKS

In the autumn of 1794 Scott took the next significant step in his
work of administering the criminal law — prosecuting two leading
members of the London Corresponding Society (LCS) and the
Society for Constitutional Information (SCI) for high treason. In
several ways the proceedings represented a formidable under-
taking. They concerned a heinous crime and a complicated,
controversial legal argument, and they were commenced after a
period of mounting tension and suspicion between the govern-
ment and the radicals. For Scott, the immediate result of his
labour was failure, as both defendants were acquitted following
lengthy and exhausting trials. The experience of the trials and
their aftermath, however, have a wider significance. They influ-
enced what would become Scott’s ultimate attitude toward his
own and the government’s role in safeguarding the nation.

Events during the first part of 1794 showed the government and
the English radicals proceeding steadily toward a collision. With
their president, Maurice Margarot, awaiting trial in Scotland for
his allegedly seditious participation in the Scottish National Con-
vention, the LCS began the year in a defiant mood. In January
they resolved to hold an English Convention if Parliament intro-
duced any measures ‘inimical to the liberties of the people’, which
included the landing of foreign troops, the suspension of the
Habeas Corpus Act, the imposition of martial law, or a ban on
political assemblies.! From the perspective of the L.CS, therefore,
the actions of the government in the first months of the year were
extremely provocative. In February they proposed to quarter

! The resolutions adopted at the 20 January meeting, in the form of an address to
the people, are reprinted as Appendix B in C. B. Cone, The English jacobins (New
York, 1968), 229-34.

99



100 John Scott, Lord Eldon

Hessian soldiers briefly in England until they were sent abroad,
and the opposition failed to convince the House that such an
action would be unconstitutional.> The following month the
House likewise declined to support opposition calls for reform of
the Scottish criminal law, in light of the recent convictions of
Thomas Muir and Thomas Palmer for sedition. Leading govern-
ment speakers on Scottish and legal matters described parliamen-
tary interference as neither appropriate nor necessary. Scott
argued that the Act of Union prohibited the wholesale alteration
of Scottish law, and he professed astonishment ‘that the patriots of
England and Scotland never should have found out till lately that
all the criminal proceedings of that country were a nuisance’.?
Meanwhile, a Convention was becoming a topic of discussion
among radicals in London and elsewhere. On 28 March 1794, the
SCI approved the idea, and while its position would subsequently
become unclear, organisations in other parts of the country
resolved to send delegations.* In April, the LCS held an open-air
meeting in the outskirts of the capital, where they passed resolu-
tions stating that the constitutional rights of the people had been
violated, and asserting the authority and obligation to assemble a
Convention to consider the consequent state of affairs.’ Similar
meetings were held in Sheffield and Halifax. On 2 May 1794 the
SCI marked its fourteenth anniversary with a celebratory dinner,
during which the 300 or so participants heard a number of violent
speeches and drank inflammatory toasts. Precisely what the LCS
and other radical societies actually intended by their calls for a
Convention never became clear. The LLCS always said that they
looked for political reform through the agency of Parliament. On
the other hand, they asserted that the authority to govern was not

The motion for the previous question passed 184 to 35. W. Cobbett (ed.), The
parliamentary history of England ... to 1803, 36 vols. (London, 1806-20),
XXX:1391.

Ibid., XXXI:81. William Adam’s motion to appoint a committee to consider
Scottish criminal law reform was defeated by a vote of 77 to 24. Ibid., col. 83.
The SCI had early enjoyed a certain prestige within the radical community.
Gradually, however, its place was taken by the LLCS. In the spring of 1794 the
SCI was far more tentative, and Cone, English jacobins, 191, argues that the
organisation did not unequivocally favour a Convention.

The Chalk Farm resolutions are reprinted in the first report of the Committee of
Secrecy. Cobbett, Parliamentary history, XXXI1:706—8. Cone, English jacobins,
192-3, argues that the LLCS did not, in these resolutions, explicitly propose a
Convention.
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an inalienable right of the propertied minority but a trust granted
by the majority, and as such was subject to their revocation.®
While there is no evidence that the LCS ever wanted to supplant
Parliament absolutely, far more modest aims could have been, and
probably were, regarded as a challenge to parliamentary
authority.”

Certainly the authorities did not regard the societies with
equanimity. On the contrary, as early as February 1794 informa-
tion regarding their activities had been collected and transmitted
to the law officers.® Finally, on 12 May 1794 ministers decided to
move against the radical leadership. Among those arrested in the
next few days were Thomas Hardy, the corresponding secretary of
the LCS, and John Horne Tooke, a founding member of the SCI.
The papers of their respective societies were also seized, and the
Home Secretary, Henry Dundas, presented these to the House. A
Committee of Secrecy undertook to study the papers.® On 16 May
1794 the Committee submitted its first report, which concluded
that a plot existed to overthrow the legislature, and most recently
this had come to include armed force.!® William Pitt warned that
there was ‘not one moment to be lost in arming the executive
power with those additional means, which might be sufficient
effectually to stop the farther progress of such a plan, and to
prevent its being carried into final execution’.!!

The particular means Pitt sought was suspension of the Habeas
Corpus Act. This statute made mandatory a judicial review for
imprisoned persons whose warrants of committal did not assign
the legal cause, and provided for speedy trials in cases of treason
and felony.'> When the Habeas Corpus Act was suspended, there-
fore, an individual could be arrested and kept in custody without

% J. S. Watson, The reign of George III, 1760—1815 (Oxford, 1960), 358, has
described the ideas of the LLCS as ‘those of Locke spiced with Rousseau’.

See ibid., 359.

For a study of government methods and sources see C. Emsley, “The Home
Office and its sources of information and investigation 1791-1801’, English
Historical Review 94 (1979), 532-61.

The twenty-one member committee consisted of W. Pitt, H. Dundas, W. Ellis,
W. Windham, J. Scott, J. Mitford, I. Campbell, T. Grenville, T. Steele,
R. Arden, R. Jenkinson, H. Hoghton, Lord Upper Ossory, T. Powys, Lord
Mornington, Lord Mulgrave, H. Browne, J. Anstruther, T. Stanley, C. Town-
shend, and E. Burke.

10 The report is found at Cobbett, Parliamentary history, XXX1:475-497.

W Ibid, col. 497. 12 31 Car. I c. 2.
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the power either to obtain bail or a prompt adjudication of his
case. However confident of support in the House, no minister
could lightly undertake to suspend action of that ‘most celebrated
writ in the English law’.!® On this occasion, Pitt enjoyed over-
whelming support and, despite lengthy opposition speeches, the
Bill’s progress was cushioned by extremely comfortable majori-
ties.!* Nevertheless, government speakers were eager to assure the
House that the proposed legislation was both proper and urgently
necessary. Scott ‘thanked God that he had from circumstances
been placed in the situation of attorney-general of England at this
time, and he was certain that nothing would be done that was not
consistent with the most perfect justice’. As to the necessity of
suspension: ‘So great was the combination of those people who
had formed the plan of subverting the constitution, that he was
free to say, that upon this measure depended the salvation of our
inestimable constitution, and the preservation of the happiness
and liberty of this country.’!?

Having won approval for that measure, ministers did not relax
their vigilance. Interrogation of the prisoners took place before the
Privy Council.’® In late May 1794 Scottish authorities uncovered
plans for an armed insurrection which appeared to have links with
the proposed English Convention.!” This Scottish link was noted
in the Committee of Secrecy’s second report of 6 June 1794,
which asserted that the peaceful reform frequently professed by
the English radicals cloaked a deeper plan to displace the govern-
ment by violence.!® The report also referred to the activities of the
Loyal Lambeth Association, whose members allegedly undertook
to learn military drill, and who, ‘If they could not obtain a reform
in parliament in any other way, they meant to have recourse to
arms’.'? Finally, the report noted the French policy of destabi-

13 Sir W. Blackstone, Commentaries on the laws of England, 4 vols. 1st edn facsimile

(Chicago, 1979), I11:129.

The House granted permission to bring in the Bill by a margin of 201 to 39, and
approved the first and second readings after votes of 197 to 33 and 186 to 29,
respectively. Cobbett, Parliamentary history, XXXI1:521, 523-5.

15 Ibid., col. 521.

John Thelwall recalled his interview by Pitt, Lord Loughborough, and Scott in
the Tribune, 4 April 1795, section 3.

Dundas’ letters to Pitt on the subject are found at Cobbett, Parliamentary
history, XXX1:696-702.

The second report (with appendices) is found at ibid., cols. 688—879.

19 Ibid., col. 693.
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lising countries which they intended to invade by an ‘incitement
to internal commotions’, and asserted that French agents had
recently undertaken to discover what assistance they might expect
in Britain and Ireland.?® Ten days later, the Commons agreed to
second the Lords’ loyal address to the throne. Scott’s reply
summed up the attitude of the government toward the radicals.
Far from merely ‘not quite laudable’, their principles ‘tended to
the destruction of the whole government of England’, while they
themselves ‘wished to subvert the constitution, to destroy the

monarch, and, under the name of liberty, to tyrannize over the

people’.?!

In the wake of the findings of the Secret Committee, the law
officers set about preparing the next action against the radicals —
prosecution of their leaders for treason.?? Their first challenge lay
in interpreting the relevant statute. The Treason Act proscribed
‘compassing and imagining’ the death of the sovereign.?? As a
practical matter, this crime came within judicial cognisance when
demonstrated by an overt act. In his treatise on Crown law, Sir
Michael Foster had explained how to frame an indictment for
treason under the statute:

20 Ibid., cols. 733—4. In early May the cabinet had begun questioning William
Stone about his possible participation in the mission of an Irishman, the Revd
William Jackson, to discover the level of likely support for a French invasion.
Stone was later tried for treason and acquitted. See chapter 7.

Cobbett, Parliamentary history, XXX1:930.

Writing many years later Scott would observe that he could have charged Hardy
and Tooke with the lesser offence of sedition and been more confident of
obtaining convictions, but that the many prior references in and out of
Parliament to the projected trials as trials for treason had obliged him to
prosecute for that offence. Moreover, if he had opted for sedition, he could not
have been sure that evidence of greater criminal activity might not have
emerged. If that had proved sufficient to make out a case of treason, the
defendants would have been acquitted of the lesser charge, ‘and then the country
would not have tolerated, and ought not to have tolerated that, after such an
acquittal, their lives should have been put in jeopardy by another indictment for
high treason’. Lord Eldon, J. Scott, Lord Eldon’s anecdote book, ed. A. L. ]J.
Lincoln and R. L.. McEwen (L.ondon, 1960), 55-6.

25 Edw. III c. 2. The statute principally declares the following to be acts of
treason: ‘When a man doth compass or imagine the death of our lord the King,
or of our lady his Queen, or of their eldest son and heir; or if a man do violate
the King’s companion, or the King’s eldest daughter unmarried, or the wife of
the King’s eldest son and heir; or if a man do levy war against our lord the King
in his realm, or be adherent to the King’s enemies in his realm, giving to them
aid and comfort, in the realm, or elsewhere.’

2
2

[

23



104 John Scott, Lord Eldon

It must charge that the defendant did traiterously compass and imagine &c.
and then go on and charge the several overt-acts as the means employed
by the defendant for executing his traiterous purposes. For the com-
passing is considered as the treason, the overt-acts as the means made use
of to effectuate the intentions and imaginations of the heart.?*

Identifying a sufficient overt act, however, was more difficult.
Following its enactment in the fourteenth century, the Treason
Act had come to be regarded as insufficient alone to protect the
sovereign. Particularly between the middle of the fifteenth and the
late sixteenth century, statutes had been enacted that made
treasonous such acts as alleging that the King was a heretic or
praying to God to shorten the Queen’s life.?> Near the end of the
reign of Elizabeth, however, jurists had begun to argue for a wider
interpretation of the Treason Act itself.?® Gradually judges had
come to regard acts which placed improper restraints upon the
sovereign, but which fell far short of direct physical attacks upon
him, as legally sufficient to demonstrate a treasonous intention
under the statute of Edward III. Sir Edward Coke had noted:

He that declareth by overt act to depose the king, is a sufficient overt act
to prove that he compasseth and imagineth the death of the king. And so
it is to imprison the king, or to take the king into his power, and manifest
the same by some overt act.?’

Matthew Hale had argued that a conspiracy to imprison or depose
the sovereign had the same effect:

Tho the conspiracy be not immediately and expressly the death of the
king, but the conspiracy is of something that in all probability must
induce it, and the overt-act is of such a thing as must induce it; this is an
overt-act to prove the compassing of the king’s death.?®

The constitution of the legally sufficient overt act had been
further extended in the late seventeenth century and especially

2% Sir M. Foster, A report of some of the proceedings of the commission of oyer and

terminer and gaol delivery for the trial of the rebels in the year 1746 in the county of
Surrey, and in other crown cases to which are added discourses upon a few branches
of the crown law (London, 1762), 193—4 (emphasis in original).

25 5& 6 Edw. VIc. 11; 1 & 2 Phil. & Mary c. 9.

26 For an explanation of this change in attitude, see W. Holdsworth, A4 history of

English law, 17 vols. (London, 1903-72), VIII:310.

7 Sir E. Coke, The third part of the institutes of the laws of England (London,

1797), 6.

Sir M. Hale, Historia placitorum coronae: the history of the pleas of the crown, ed.

G. Wilson, 2 vols. (London, 1778), 1:109.

o
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after the Glorious Revolution.?’ Foster, writing in 1762, had
remarked:

The care the law hath taken for the personal safety of the King is not
confined to actions or attempts of the more flagitious kind, to assassination
or poison, or other attempts directly and immediately aiming at his life. It
is extended to every thing wilfully and deliberately done or attempted,
whereby his life may be endangered. And therefore the entering into
measures for deposing or imprisoning him, or to get his person into the
power of the conspirators, these offences are overt-acts of treason within
this branch of the statute.3°

Contrary to what Sir James Stephen has argued, ‘Compassing and
imagining’ the King’s death was probably not demonstrable in
1794 by ‘anything whatever which under any circumstances may
possibly have a tendency, however remote, to expose the king to
personal danger’.?! Indeed, the question remained open, given the
evolution of the law, how far a court and jury would extend the
idea of a threat to the sovereign so as to convict an individual of
treason on the strength of a given act.

A second question inherent in the Treason Act also stood
unanswered — what was the legal relationship between the
treasonous intention and the overt act which expressed it? Jurists
linked certain actions to an intent to kill the sovereign because
these typically involved a threat to his safety. As Foster had noted:
‘experience hath shewn that between the prison and the graves of
princes the distance is very small.”?> But neither Coke, Hale, nor
Foster had indicated whether they considered a particular act like
imprisoning as dispositive evidence of the intent to kill. If so, the
actual existence in a particular defendant of an intent to kill ceased
to be a question of fact, and treason consisted simply of com-
mitting the legally sufficient overt act. In the late eighteenth
century both interpretations of the Treason Act — expanding
the constitution of the overt act, and conferring a greater legal
status upon it — had acquired the label of ‘constructive treason’
because they established the crime by a complex legal argument.

29 Holdsworth, History, VII1:316—17, lists only two recognised limitations: mere

words, except when uttered in direct relation to actions, and unpublished
writings could not constitute overt acts under the statute.

Foster, pp. 195-6.

J. F. Stephen, 4 history of the criminal law of England, 3 vols. (LLondon, 1883),
11:268.

32 Foster, Report, 196.
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Representing, as it did, an extension of the plain meaning of the
Treason Act, constructive treason was regarded popularly with
suspicion.33

On 2 October 1974 the law officers produced an indictment for
treason against thirteen members of the LCS and the SCI.3* The
indictment charged them with four types of overt act: conspiring
to depose the King, conspiring to levy war against the King,
producing and distributing arms in aid of the conspiracies, and
producing and distributing pamphlets encouraging participation
in them.?® Ten days later, a grand jury approved the charges
against all but one of the men, following an address by the
presiding judge, Sir James Eyre, Chief Justice of the court of
Common Pleas, which described further judicial inquiry as a
public service. He regarded organisations such as the LCS and the
SCI with grave scepticism. While they might have been founded
with benign intentions, the wickedly inclined could easily pervert
them. ‘If we suppose bad men to have once gained an ascendancy
in an assembly of this description, popular in its constitution, and
having popular objects; how easy is it for such men to plunge such
an assembly into the most criminal excesses?’3® Sir James also
criticised severely the proposed national Convention. He main-
tained that such a body must undoubtedly have attempted to alter
the character of Parliament; therefore the plan to assemble the
Convention was:
at best, a conspiracy to overturn the government in order to new model it,
which is, in effect, to introduce anarchy, and that which anarchy may
choose to settle down into; after the King may have been brought to the

scaffold, and after the country may have suffered all the miseries which
discord and civil war shall have produced.3”

Consequently, he advised that if the grand jury found that the
accused had tried to assemble people against Parliament’s

33 See Stephen, History, 11:272.

3% The following persons were indicted: John Baxter, John Augustus Bonney,
Thomas Hardy, Richard Hodgson, Thomas Holcroft, Jeremiah Joyce, Steward
Kyd, John Lovett, Matthew Moore, John Richter, John Thelwall, John Horne
Tooke, and Thomas Wardle. The grand jury subsequently dismissed John
Lovett.

35 T. J. Howell (ed.), A complete collection of state trials and proceedings for high
treason and other crimes and misdemeanours, 33 vols. (London, 1816-26),
XXIV:238.

36 Ibid., col. 206. 37 Ibid., col. 208.
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authority, or over-awe the legislature and compel it to pass certain
reform legislation:

perhaps it may be fitting that, in respect of the extraordinary nature and
dangerous extent and very criminal complexion of such a conspiracy, that
case, which I state to you as a new and a doubtful case, should be put into
a judicial course of inquiry, that it may receive a solemn adjudication,
whether it will, or will not, amount to high treason.38

Hardy’s was the first ‘new and doubtful case’ to be heard, when
his trial commenced on 28 October 1974. Because little direct
evidence existed to link him with actual armed force, Scott based
the prosecution on the reputation of the LLCS. He portrayed the
LCS as consisting of dedicated republicans, and he introduced
considerable documentary evidence in support thereof, including
their professions of friendship with the French National Conven-
tion, their toasts and songs ridiculing the King, and their resolu-
tions in support of the political ideas of Thomas Paine.3° Scott
dismissed their support for moderate reform as attempts to
conceal plans for revolutionary change, and he attempted to
demonstrate how their Convention would have necessarily threa-
tened the Crown. Hardy and the LCS, claimed Scott, had wanted
to alter the entire form of government by transferring legislative
authority to the Convention. If the King had refused to accept
this he would have been removed, while his agreement to treat
with that self-appointed body would have violated his coronation
oath and so deprived him of royal authority. Consequently, the
plan to hold a national Convention had consisted of a conspiracy
to depose the King, and this brought its participants within the
ambit of the Treason Act.*® Scott reviewed Coke, Hale, and
Foster, noting that they cited with approval cases in which
conspiracies to depose, imprison, or oblige the king to change his
ministers had resulted in convictions for treason. The case against
Hardy, Scott argued, should be understood in the light of those
precedents.*!

38 Ibid., cols. 209-10.

39 Ibid., cols. 281-368. Scott did attempt to link Hardy to individuals in Sheffield
who had manufactured pikes and models of a device to be used against cavalry,
and to the Lambeth Loyal Association. He did not, however, devote much time
to either point. Ibid., cols. 367-9.

*0° Ibid., col. 265. *1 Ibid., col. 251.
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For all that he tried to portray this case as unexceptional, Scott’s
analysis extended the concept of ‘compassing and imagining’ in
two ways. First, while he denied that he was construing the
conspiracy to depose as dispositive evidence of treason, in fact he
was doing just that. Nowhere in his argument did he offer to show
that Hardy had actually intended to kill the King. Rather, Scott
inferred that from proof of the conspiracy to depose. Secondly, his
allegation that the proposed Convention would have deposed the
King required a considerable extension of the definition of
‘depose’. Scott described his analysis as ‘perfectly obvious’.*?
That a body which never actually met, however, should be
presumed to have overturned Parliament and either removed the
King or obliged him to act unconstitutionally if it kad met, did
not impress everyone as quite so apparent.

Certainly Scott’s analysis did not find a receptive audience in
Erskine, Hardy’s defence counsel. He, not surprisingly, charac-
terised it as constructive treason and argued that it did not
accurately apply the Treason Act. Compassing and imagining the
King’s death, he said, meant nothing less than ‘a traitorous
intention against his natural life’,*3 and he relied on the same
passages from Coke, Hale, and Foster to support his view. Erskine
regarded all overt acts other than actual attempts on the sover-
eign’s life as competent, but never dispositive evidence of a
treasonous intent. He told the jury: ‘it is to be submitted to your
consciences and understandings, whether, even if you believed the
overt act, you believe also that it proceeded from a traitorous
machination against the life of the king.’** In the instant case, of
course, Erskine did not believe the overt act. He argued that
Hardy had pursued only moderate and legitimate goals. He had no
ulterior motives against the King or the House of Lords. Rather
he sought only that reform which the LCS had taken pains to
make known — a more equitable representation in the House of
Commons through universal manhood suffrage and annual elec-
tions.*> Erskine played down any links between Hardy and the
LCS and their more notorious associates, and pointed out that,
during the period of correspondence between the LLCS and the

42 Ibid., col. 255. +3 Ibid., col. 883. +* Ibid., col. 895.
*5 Ibid., col. 912.
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French National Convention, the latter had maintained friendly
diplomatic relations with England.*®

In his summing up, Chief Justice Eyre maintained much of the
bias that he had displayed in his charge to the grand jury.*’ He
stated categorically that certain acts short of direct attacks on the
King’s person conclusively established the intent to kill him:
The conspiracy to depose the king is evidence of compassing and
imagining the death of the king, conclusive in its nature, so conclusive
that it is become a presumption of law ... admitting of no contradiction.

Who can doubt that the natural person of the king is immediately attacked
and attempted by him who attempts to depose him[?]*®

Moreover, his description of the important events in the case
could have left none of the jurors unaware of his views. He
remarked on the similarity between the Scottish Convention and
the French National Convention, and argued that the Edinburgh
delegates had posed a serious threat to the government.*® Given
that danger, only recently thwarted, the LLCS ought to have taken
all necessary steps to avoid arousing fears about the nature of their
activities. Instead, they had resolved to call another Convention
and had put forward a manifesto ‘in a still more questionable
shape than the former’.>"

Thus primed, the jury retired. They deliberated for just over
three hours which, by the standards of the trial, was prompt. The
trial itself had lasted seven days, with daily sessions of ten to
twelve hours. In part this had resulted from the considerable
forensic displays of the leading protagonists. Scott’s opening
statement had taken nine hours to deliver, while Erskine had
spoken for over seven. Chief Justice Eyre had required a day and a
half merely to sum up the evidence for both sides. The jury,
however, did not need nearly so long to return a verdict of not
guilty.

If they were disappointed by the outcome Scott and John
Mitford gave no indication. Instead they turned almost immedi-
ately to the prosecution of Horne Tooke, which commenced on 17

46 Ibid., col. 947.

7 Compare A. Goodwin, The friends of liberty: the English democratic movement in
the age of the French revolution (LLondon, 1979), 352, and Holdsworth, History,
XII1:162, both of whom regard the Chief Justice’s performance as able.

8 Howell, State trials, XXIV:1361. 49 Ibid., col. 1373.

0 Ibid., col. 1376.
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November 1974. During this trial both prosecution and defence
changed their tactics and, more significantly, a change in attitude
occurred on the part of the court. The result, however, was the
same. After a trial of six days, the jury would need less than ten
minutes to acquit Tooke.

Tooke’s trial started on a different footing from Hardy’s, with
the prosecution’s opening statement coming from the Solicitor
General. Mitford was a much more decisive speaker than Scott,
and in his hands the legal and factual material became an argument
rather than an exposition. This shift in emphasis also resulted
from Mitford’s greater selectivity with respect to background
material, so that he spent much less time explaining. Instead of
reading into the record lengthy documents containing suspicious
or inflammatory language, Mitford made bold assertions. Parlia-
ment’s opposition to electoral reform made all professions of
moderate, peaceful reform by Tooke and the SCI unbelievable.
The SCI had undertaken their petition campaign in full knowl-
edge that it would fail, and hopeful that such failure would
sufficiently inflame the public to support a Convention. Moreover,
the SCI had purposely raised other issues such as tithes, enclo-
sures, and the public debt, to appeal to anyone not interested in
representative government.>! Mitford thus described the SCI and
LCS, over both of which Tooke allegedly exerted influence:
their force can never be calculated, but they are a united body, acting in
perfect order, acting as a corporation, as a state within a state itself, and

having all the force and compactness of a state, and subject to no control
whatever.3?

For the defence Erskine maintained his position on the law,
arguing that the prosecution must prove that Tooke had acted
‘with the fixed and rooted intent in the mind, that this convention,
when it got together, whatever might be external pretext, should
depose the king, AND PUT HIM TO DEATH’.>> Where he had
defended Hardy as a member of the LLCS, however, now he
defended Tooke as an individual. He referred to Tooke’s personal
association with the Duke of Richmond, pointed out how Tooke
had never joined any SCI or LLCS resolutions that criticised the

51 Ibid., XXV:32-3, 39, 51-2. 52 Ibid., col. 37.
53 Ibid., col. 263 (emphasis in original).
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King or the House of Lords, and related how Tooke had consis-
tently rejected universal manhood suffrage.>*

In his cross-examination and reply, Scott attempted to show
that Tooke’s activities were at variance with those of his ‘mod-
erate’ friends as well as with his own supposed political creed.>>
When the SCI had received from the radical Joel Barlow an
address ‘which recommended most distinctly the destruction of
monarchy in the country’, Tooke had approved a vote of thanks to
Barlow and publication of the address.’® Tooke’s claims of mod-
eration constituted ‘a case of fraud against the public security and
happiness’, and an attempt to avoid detection by placing others
between himself and the acts for which he bore responsibility.>’
While Scott thus remained adamant, however, Chief Justice Eyre
had undergone a change of heart since the beginning of the trials.
In his summing up, he indicated to the jury that he believed the
prosecution had failed to make out a case of treason. He accepted
their interpretation of the relevant law, but thereafter he viewed
their case with scepticism. If the aim of the Convention had been
to depose the King, the plan to hold the Convention would have
been a treasonous conspiracy. The prosecution had not sufficiently
proved that intention, however, and such could not be made out
merely by ‘nice and verbal criticism’.’® He accepted, moreover,
that both the LCS and the SCI had been founded with the
legitimate goal of parliamentary reform, and he particularly re-
jected the idea that from the beginning either organisation had
operated according to a hidden agenda orchestrated by Tooke.>’
While the SCI had published the works of dangerous radicals and
composed addresses to the French Jacobins ‘of a very doubtful
complexion’, there was insufficient evidence of any darker
scheme.® ‘[H]ere, I think, he [Scott] must leave his case, for I do
not see myself that he has carried it any farther than to show that
the conduct of these societies has been the conduct of determined
republicans.’®! In voting to acquit, the jury indicated a similar
assessment of the case.

The Crown’s immediate interest in the LCS and the SCI came
to an end with the acquittal of Tooke.%? Nor was the consequent

5% Ibid., cols. 275-7. 55 See, e.g., tbid., cols. 405—6. 56 Ibid., col. 518.
57 Ibid., col. 500. 58 Ibid., cols. 727-9. 59 Ibid., col. 730.
60" Ibid., cols. 732-3. 1 Ibid., cols. 738-9.

The prosecution of John Thelwall did proceed, but the law officers did not
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break from prosecution an unwelcome one for Scott. Not only had
these been difficult cases to argue, but the public response had
made the task extremely wearing. Large numbers had gathered
outside the Old Bailey each day, and they had cheered the defence
counsel and booed the law officers as they entered or left the court.
One evening Scott had been obliged to pacify a crowd to avoid
being attacked, and following Hardy’s acquittal Erskine had used
his influence to protect his late adversary.®® Scott’s mood during
the trials had been evident in his frequent justifications of his
conduct, by way of invocations of duty, assurances of good faith,
and expressions of modest confidence in his professional compe-
tence. Sometimes the combination of these had resulted in state-
ments of considerable circumlocution, as when Scott had
explained his objection to a defence question during Hardy’s trial.
[Y]our lordship will recall that I stand here as the prosecutor for the
public, if I were in my own cause I could sacrifice, at my own pleasure,
principles which appear to me to be the principles of public justice; but in
the situation in which I stand, I do not know how I can regulate my
conduct better towards the public, and towards the prisoner, than by
acting upon the principles of law, as I understand them, admitting at the
same time, that no man is more likely to be mistaken: but this I will say
distinctly, that I would not trouble your lordship with the objection that I

am now stating, if I were not perfectly convinced, upon the best judgment
I can form, that the question cannot be put to a witness.®*

So too his exchanges with opposing counsel had showed his nerves
to be on edge. For the most part, he had displayed his usual
generous courtroom demeanour, making no objection when
Erskine had wished to introduce material during Hardy’s trial
without a prior showing of its relevance, or when Tooke’s defence
had been mistakenly closed before Hardy’s acquittal had been

conduct it. After he too was acquitted, the charges against the remaining
defendants were dropped. After being discharged, Thomas Holcroft published
A narrative of facts relating to a prosecution for high treason (Llondon, 1795),
which was highly critical of Scott.

Eldon, Anecdote book, 101. Erskine is reported to have told the crowds, eager to
bear him away in triumph: ‘I will not go on without the Attorney-General.’
H. Twiss, The public and private life of Lord Chancellor Eldon, 3 vols. (London,
1844), 1:271.

Howell, State trials, XXIV:814. Stephen, History, 11:276 footnote 1, observes
that Scott ‘repeats himself in all sorts of forms of words, and with endless
precautions and qualifications, and in sentences which neither begin nor end for
many pages’.
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offered as evidence.®> Scott’s temper had flashed, however, when
he had felt Erskine to be pursuing his case too aggressively, or
unfairly attempting to present Hardy as a pathetic figure.

I wish my learned friend would at once either decline talking of the
difference between a poor shoe-maker and men of higher rank, or that he
would state the facts upon which he thinks it fit to hold that sort of
language ... [S]peaking for myself, I desire to be disgraced from this
moment, if in the course of this trial, I either have conducted myself, or
can conduct myself in such a manner as not to do that justice to this
prisoner which the law means should be done to him.%®

Even more off-putting had been the participation of Tooke. He
had been permitted to sit beside his counsel, and he had conducted
much of his defence himself. Witty and intelligent, he had affected
not to understand the rules of oral argument, and under that
pretext had delivered rather improper but effective quips at the
prosecution’s expense. As a result, Scott had frequently inter-
rupted, convinced that Tooke had or would shortly commit some
irregularity, only to be obliged to apologise.®” When Scott himself
spoke unguardedly, moreover, Tooke had been more than ready
to take advantage of any gaffe.%8

In the immediate aftermath of the trials, Scott did not make his
feelings known, but over the course of the next year he had several
opportunities to discuss not only these but prosecutions in
general. The first opportunity occurred in January 1795, when he
brought in a Bill to continue suspension of the Habeas Corpus
Act.®” Like its predecessor, this measure proceeded easily through

65 After listening to Erskine’s vague references on the former point, Scott
interrupted: ‘I do not know what it is Mr Erskine is now alluding to; but if he
will state to me that it is a proceeding of the House of Lords of this Kingdom,
which he conceives can be of use to a subject of this Kingdom standing at that
bar, let it be what it will, if it be a proceeding of the House of Lords, I will not
object to it.” Howell, State trials, XXIV:1060. When Erskine asked whether he
might re-open Tooke’s defence, Scott replied, ‘Notwithstanding Mr Tooke has
closed his evidence too early, he has my consent, as far as that will go, to offer
any thing he pleases in evidence. With respect to this evidence of the acquittal of
Hardy, I have no objection in the world to that — I leave it to the Court.” Ibid.,
XXV:448.

Ibid., XXIV:1084. See also cols. 681-2. %7 See, e.g., ibid., XXV:342.
When Scott asserted that the King must die before violating his coronation oath,
Tooke inquired whether this statement did not amount to treason by the
Attorney General. Scott pretended to be affronted by the interruption so as to
give himself time to recast his remark. Ibid., col. 508.

%9 35 Geo. Il c. 3.
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the House on the strength of large majorities.”® The opposition

protested that the treason trials had proven the absence of any
substantial danger.”! While it failed to block the Bill, this argu-
ment prompted Scott to explain why the recent acquittals had not
determined the issue. According to him, the trials were essentially
irrelevant to the present Bill. The latter had not been proposed, he
pointed out, because of the guilt of any particular person, but
‘upon the existence of a conspiracy’. That juries had acquitted
specific individuals of participation in that conspiracy did not
mean that it did not exist.”> Furthermore, because an individual
was acquitted did not mean that he was not ‘morally guilty’, since
a prosecution might fail for reasons other than the proven inno-
cence of the accused. Scott gave far more weight to the grand
jury’s determination that a criminal conspiracy existed, in justi-
fying the government’s current response.’? Nor did he hesitate to
discuss his own conduct in the trials. He pointed out how he had
paid all due attention to his obligations as a prosecutor:

The duty which had been thrown upon him was to conduct a great public
prosecution, in such a manner as to render it effectual; but it was also his
duty not to render it effectual by violating any one of the rules of law or of
justice. He hoped, in this particular, his conduct was not liable to censure;

of this he was sure, that he had acted strictly according to the dictates of
his conscience.”*

Moreover, he defended the prosecutions as having disrupted the
activities of the radicals and prevented them from completing
more dangerous undertakings. The Times quoted Scott as asserting
that, even if no plot had actually existed, ‘yet it was evident that
matters were rapidly tending toward that point, and but for the
timely interference of Government, we might have had melan-
choly proof of it’.”> His similar claim that ‘if government had not
acted with the vigour which it had done, if it had suffered the
British Convention to have met, in all probability he should never

On 15 January, leave was granted to bring in the Bill after a vote of 71 to 13; it
received its first reading the following day. On 29 January the House voted 239
to 53 in favour of a second reading, and thereafter approved the measure, 62 to
4. Cobbett, Parliamentary history, XXX1:1145, 1191-3.

71 Ibid., cols. 1149-53. 72 Ibid., col. 1155.

J. Debrett (ed.), The parliamentary register ... 1780-99, 54 vols. (London:
1782-1799), X1.:258-60.

74 Cobbett, Parliamentary history, XXXI:1153.

75 The Times, 24 January 1795, 2, col. 2.
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have had an opportunity of discussing this measure in parliament’
appeared in the Gentleman’s Magazine.”®

Scott resumed his defence of the treason trials when the House
considered the Treasonable Practices Bill in November. This
measure, the first of the so-called “T'wo Acts’,”” made it treason to:
compass, imagine, invent, devise, or intend death, or destruction, or any
bodily harm tending to death or destruction, maim or wounding, impri-
sonment or restraint, to the person of his Majesty, or to depose him, or to
levy war against him, in order, by force or constraint, to change his

measures or counsels, or in order to put any force or constraint upon, or
to intimidate or overawe both houses or either house of parliament . . .

The above were demonstrated by printing, writing, or other overt
act. Publishing or uttering words tending to inspire hatred of the
King or government became a misdemeanour. Pitt had introduced
the Bill following what some believed had been an attempt on the
King’s life in October.”® The Bill’s ultimate success was never in
question, judging by the substantial majorities on each vote.”’
The House took its time, however, and considered the measure for
over three weeks. Debate centred on two points, whether publica-
tion of allegedly treasonous materials warranted legislation, and
whether the Bill merely applied the existing law of treason or
altered it to enshrine the constructive treason analysis. Discussion
of the first point led inexorably to the significance of the treason
trials. Scott considered references to the failed prosecutions as
personal criticism, and his explanations of his conduct became
increasingly strident. He called it ‘unfair’ that he should be the
subject of an ‘attack’ when he had undertaken the prosecutions
only after the grand jury had approved the charges laid in the
indictment.? ‘[I]f he had not done his duty, let it be made the

76
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Gentleman’s Magazine, May 1795, 396.

The “T'wo Acts’ were the Treasonable Practices Act, 36 Geo. III c¢. 7, made
perpetual as to treason by 57 Geo. III c. 6, and the Seditious Meetings and
Assemblies Act, 36 Geo. III c. 8. The latter forbade meetings of more than fifty
persons, other than those meetings convened by responsible authorities, without
prior notice and permission from those responsible authorities.

A crowd surrounded the King’s carriage in St James Park as he was on his way
to open the new session of Parliament. Just outside the House of Lords a
window in the carriage was broken, either by a stone or a bullet.

The vote in favour of the first reading was 170 to 26, and the margin for the
second reading was 151 to 25. Final approval of the Bill was given by a vote of
226 to 45.

Cobbett, Parliamentary history, XXXI1:369.
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grounds of a motion against him. He could easily withdraw from a
public to a private situation.’®" Nor did he confine his remarks to
the treason trials. He also felt called upon to defend his conduct in
other state prosecutions:

He had heard over and over again of the cruelty of the prosecutions, and
the severity of the punishments for sedition. He could with confidence
declare that there had never been a case in which he had been called upon
to prosecute, that he did not state to the jury that he would rather have

the gown stripped from his back than to ask them to give a verdict
contrary to their consciences.?

The fault, according to Scott, lay not with his prosecutions, but
with the state of the law on treason and sedition, which the
instant Bill would correct by removing all existing doubts as to
the correct interpretation of the Treason Act.®3 Turning to the
Bill’s second focus, Scott spoke emotionally of the great increase
in the publication of libels, and of his own inability to check their
progress by prosecution. ‘Gentlemen would ask, why those libels
were not prosecuted? To this he would answer, because they
were so numerous, so intricate, and so dextrous, that no indivi-
dual prosecution was sufficient to answer the wholesome pur-
poses to be derived from such a proceeding.” He could not
combat this ‘infernal poison’ produced by persons intending ‘to
degrade and destroy every principle of virtue and all natural
religion and political order’.8* He acknowledged that some might
regard the Bill as an infringement of their liberty. Rather than
debating this point, he argued the prudence of surrendering a
portion of that liberty to ensure the safety of the whole, for ‘If
... the sovereign was to be libelled and degraded with impunity,
the mischief would soon rise to that excess, that the House would
wish, when too late that they had applied a timely remedy to the
evil.’®

While obviously disturbed by the repeated references to the
treason trials, Scott was far from overborne by them. He gave
evidence of his resilience when the House interrupted debate on
the Treasonable Practices Bill to consider an opposition motion
that he prosecute John Reeves for a libel of Parliament.?® Reeves,

81 The Times, 17 November 1795, 2, col. 4.
82 Cobbett, Parliamentary history, XXXI1:512. 83 Ibid., col. 483.
+ Ibid., col.488. 85 Ibid. See also col. 371.

86 See chapter 7 for Reeves’ trial.

%
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the founder of the reactionary Association for Preserving Liberty
and Property Against Republicans and Levellers, had published a
letter which allegedly described the legislature as the inferior
element of government. The motion proved very popular, and
many members expressed outrage at the publication. For most of
the debate Scott did not contribute, explaining that he must not
prejudice any official actions he might be called upon to under-
take.87 Instead, he confined himself to the occasional mischievous
comment, as when he reminded the now eager opposition of the
hazards of prosecution by an oblique reference to the trials. ‘It had
been found, in former instances of complaints sent from the
House, that a jury, after a long investigation of the facts charged,
differed in opinion and acquitted the party prosecuted.’®® Later he
included more than a hint of irony in his acceptance of Reeves’
likely prosecution. ‘[HJe always conceived it an unfortunate
circumstance, when a jury felt themselves obliged to pronounce a
different opinion from that of the House of Commons. However
they were to decide the question; and if he was ordered to
prosecute, he would discharge his duty faithfully.’8®

Many years after the event, Scott would explain that a sig-
nificant influence upon his conduct in the trials had been his
desire to inform the public of the danger posed by the radical
societies. He had produced extensive documentary evidence
relating to the radicals, believing it ‘more essential to securing
the public safety that the whole of their transactions should
be published, than that any of these individuals should be

87 Mitford explained that, when the Attorney General prosecuted on his own
authority, he proceeded according to his own discretion. When instructed by the
House to prosecute a case of privilege on its behalf, however, he must submit to
their judgment as to the merits of the case. Consequently, he did not feel
competent to interfere in their deliberations. Erskine, however, argued that in
remaining silent the law officers were abrogating their responsibility to provide
legal advice to the House. Morning Chronicle, 27 November 1795, 2, col. 3.

88 Cobbett, Parliamentary history, XXXI1:627.

89 Ibid., col. 634. In A. V. Beedell, ‘John Reeves’s prosecution for a seditious libel,
1795-6: a study in political cynicism’, Historical Journal 36(4) (1993), 799-824,
Beedell argues that Pitt’s denial of Reeves — a government placeman and
pamphleteer — indicates the breadth of ‘liberal’ Whig views in the Commons, to
which Pitt was obliged to submit in order to secure passage of the Two Acts. If
this reading of Pitt’s conduct is correct, Scott’s remarks suggest either an
independence similar to that of William Windham, or a wish on the part of the
government to curb the opposition’s satisfaction engendered by the success of
the motion.
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convicted’.?? If such had indeed been his motivation, he learned
the danger of using the courtroom as a venue for proving general
conclusions. As the political opposition cited the acquittals in
condemnation of the government’s analysis of the radical threat,
Scott saw that the result of a prosecution was critical to the
reception of any ancillary aim. Moreover, failure could reflect
badly upon the prosecutor, a subject upon which Scott was far
from indifferent. The failure of the prosecutions might have
signalled the demise of the theory of constructive treason. At
least immediately, however, this was not the case. In a personal
letter written just after Hardy’s acquittal, Henry Addington
asserted that the jury had merely found insufficient evidence of
an overt act, and had been ‘wholly uninfluenc’d by Erskine’s
strange doctrines of the law of treason’.’! More significantly, one
year after the trials, Parliament enacted the Treasonable Practices
Act, which fully sanctioned the constructive treason analysis.
The enactment of that statute provided a clear contrast to the
trials, as in several weeks the government achieved what it had
failed to do in as many months. Having been fully involved in
each, Scott cannot have been unmoved by the different effects of
the legislative and prosecutorial responses. Moreover, the experi-
ences of those twelve months between the trials and the Treason-
able Practices Act would remain with him when he returned to
the courtroom.

99 Eldon, Anecdote book, p. 101. F. K. Prochaska describes Scott as believing that
he had a ‘delegation from society’ to preserve it from evil. ‘English state trials in
the 1790s: a case study’ Journal of British Studies 13(1) (1973), 63-82.

91 Henry Addington to Hiley Addington, 8 November 1794, DevRO (Sidmouth
Papers) 152M/0Z43.



RESOLUTION

John Scott’s last years as a law officer were characterised, not by a
single dramatic event such as the Regency crisis or the treason
trials, but by a constant press of work. This was particularly true
in matters of criminal law, which kept him busy in chambers, in
court, and on the floor of the House of Commons. Political unrest,
and ministerial fear of it, continued, and fuelled a range of
activities for the law officers in respect of conduct possibly
amounting to treason and seditious libel. A definite trend too,
emerges in Scott’s work during this time, which was openly to
favour legislation over litigation. Stephen Watson has identified
an actual shift in policy and associated it with William Pitt.! Of
comparable, if not greater, importance in this matter must have
been the attitude and conduct of the Attorney General. His post
uniquely qualified him to assess the costs and benefits of different
government responses, and his professional reputation and
standing in the government afforded him considerable authority.
Moreover, the other ‘elements’ of a successful prosecutorial
regime were lacking. The replacement of Henry Dundas with the
Duke of Portland at the Home Office did not provide either
vigour or guidance, and the acquittals of Hardy and Tooke
demonstrated that the English bench was not bound to act in
accordance with the government’s wishes. In the absence of either
a strong-willed Home Secretary or a deferential judiciary, Scott
was well-placed to re-direct the course of criminal administration
in accordance with his own views and sensibilities.

In the first half of 1796, Scott unsuccessfully prosecuted two
cases of treason and one of seditious libel. In January a jury
acquitted William Stone of conspiring to obtain information for

1 J. S. Watson, The reign of George I1I, 1760—1815 (Oxford, 1960), 360.
119



120 John Scott, Lord Eldon

the French regarding an invasion of England, and in May Robert
Crossfield was found not guilty of conspiring to procure a model
of a device to assassinate the King. John Reeves, charged with
publishing a libel of Parliament, was similarly acquitted. The
cases are noteworthy because they demonstrate Scott’s unwilling-
ness to press forcefully prosecutions with which he had incomplete
sympathy. Stone, Crossfield, and Reeves were all awkward defen-
dants — the first two because the criminality of their conduct was
unclear, and the third because the government’s attitude toward
the prosecution was equivocal. Scott presented restrained, even
reluctant, cases against each man, and, when the juries acquitted,
they might be described as having acted with Scott’s acquiescence.
Consequently, those gains which the government or Parliament
might have achieved from convictions, in terms of punishment
and deterrence, were lost, at least in part, through the scruples of
their chief prosecutor.

Whatever William Stone’s intentions, he had been involved in a
plot to assist a potential French invasion. In January 1794,
William Jackson had come to England to obtain information on
the likely support for such a venture.? He had contacted Stone,
whose Francophile brother had notified him of Jackson’s business.
As requested, Stone had questioned various businessmen and
politicians and learned that any invasion would be resisted abso-
lutely, and he had duly passed this assessment on to Jackson. The
two men had continued to correspond when Jackson went to
Ireland in February to meet the leaders of the United Irishmen.
Shortly thereafter, however, Jackson’s work had come to a pre-
mature end. The English and Irish authorities had had him under
observation, and they had intercepted a communication from the
United Irishmen that Jackson had despatched to the French
government. His arrest had taken place on 26 April 1794, and his
conviction for treason had followed one year later.?

The case against Stone rested on his relationship with Jackson.
Stone had carried on a correspondence with Jackson, and he had

2 Jackson’s mission is summarised in M. Elliott, Partners in revolution: the United
Irishmen and France (New Haven, 1982), 62-5. See also H. Boylan (ed.),
Dictionary of Irish biography, 2nd edn (Dublin, 1988); and R. Hayes, Biographical
dictionary of Irishmen in France (Dublin, 1949).

3 Jackson committed suicide by swallowing poison before sentence could be
passed.
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both ignored the advice of opposition politicians to cease his
inquiries and failed to alert the Home Secretary.* According to the
Crown, such conduct implied a sympathy with Jackson’s aims.
The theory of the prosecution, however, differed considerably
from its tone. Throughout the proceedings Scott demonstrated
sympathy for Stone’s situation. He did not oppose the defence’s
request to postpone the trial, and, when the case was finally
argued, he said much that was favourable to the accused. The
jury, said Scott, should not convict unless satisfied of Stone’s evil
intentions. Moreover, no one could demand that Stone ought to
have severed all ties with his brother, and Scott admitted that
conducting any correspondence with that brother in perfect safety
would have been difficult.’ The defence took advantage of Scott’s
attitude. In his affidavit, Stone referred to ‘the Attorney General,
who never pressed beyond the line of his duty’, while Thomas
Erskine maintained in his closing statement: ‘If the Attorney-
general had done as some officers of the crown in former times
have done, he might have conducted his case very differently, and
more unfavourably for the prisoner; but he could not so conduct
it, because he can do nothing that is unworthy.’®

The case of Robert Crossfield presented Scott with a prosecu-
tion made particularly awkward by factual uncertainty.” In Sep-
tember 1794 Crossfield and two others had made inquiries of
several London metal-workers about the manufacture of a device
not unlike an air gun. Drawings of such a device had subsequently
been found in the possession of one of the men, Thomas Upton,
who had informed the Privy Council of a conspiracy to assassinate
the King by shooting a poisoned dart at him. Thereupon Paul Le

*+ T. J. Howell (ed.), A complete collection of state trials and proceedings for high
treason and other crimes and wmisdemeanours 33 vols. (London, 1816-26),
XXV:1182-8, 1204-5.

Ibid., cols. 1323, 1330.

% The Times, 20 November 1795, 3, col. 3. Howell, State trials, XXV:1376.
Reporting Stone’s acquittal, The Times stated on 1 February 1796, 2, col. 3: ‘here
then is another instance of the mildness of our laws, and of the purity of British
jurisprudence; and after such repeated instances of their excellence, those who
may hereafter offend, deserve to be punished with every possible severity. Mr
Stone’s trial will however, we hope, be productive of some good. It has
unmasked, and exposed to public light the meddling spirit of a certain class of
men, whose politics are not viewed in a very favourable light.’

Even accounting for prosecutorial bias, the clearest account is given by Scott in
Howell, State trials, XXVI1:18-23.
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Maitre, John Smith, and George Higgins had been arrested, and
Crossfield sought for questioning. Crossfield, however, had not
been discovered and in January 1795 he had obtained employment
as a surgeon on a merchant ship and left England. In February
this vessel had been captured by the French. Three months later
Crossfield had returned to England under a false name with other
English prisoners. Upon reaching Cornwall, several of his compa-
nions had informed a magistrate of claims he had made regarding
a plot to kill the King with an air gun, and he had been arrested.

The case was much more complex than these facts suggest.
Almost every person involved proved unreliable. The primary
prosecution witness, Upton, had disappeared. The prosecution
maintained that he was dead, but the defence charged that he had
absconded after accusing Le Maitre, Smith, and Higgins, against
whom he bore a grudge.® Peregrine Palmer, who had visited the
metal-workers with Upton and Crossfield, proved such a recalci-
trant witness for the Crown that Chief Justice Sir James Eyre
commented on the irregularity of his examination by the prosecu-
tion.” Of the persons who gave accounts of Crossfield’s shipboard
and subsequent behaviour, one allegedly disliked him, another
apparently tried to influence witnesses on his behalf, and a third’s
supposed belief in witches rendered his opinions suspect.!® Cross-
field’s character was also difficult to evaluate. He had made
frequent provocative and potentially damning remarks both
before and after his arrest. On the other hand, several witnesses
mentioned his light, careless, talkative nature, and his tendency to
drink.!! Scott’s response was to treat the various problematic
individuals with overt scepticism. He stressed that he had care-
fully avoided relying upon any declarations made by Upton, and
warned the jury:

you should not only believe that he has said nothing more; but such is the

8 Ibid., cols. 17, 123. 9 Ibid., col. 37.

10 Ibid., cols. 77-8.

1 While at sea Crossfield had not only sung republican songs and spoken against
the King, he had frequently mentioned the air gun and an assassination plot.
Many of the details of the plot, however, had altered with each telling. Ibid.,
cols. 58=9, 66—-7, 71—-4, 78. The constables who conducted him to London
testified that Crossfield had tried to convince them to help him escape,
suggesting that they kill the driver and post boy if necessary. They also reported
that he might have been drunk at the time, and that he had fallen asleep soon
after he had presented his proposals. Ibid., col. 81.
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nature of the proof in this case, that you should even act upon the
supposition that if he had been here present, in order to be examined, he
might have spoken favourably for the prisoner.!?

He further noted that he would have been obliged to issue a
warning if Upton had testified:

that his evidence ought to have been received with great jealousy and with
great attention; that you ought to protect against such a witness, a
prisoner, put upon his deliverance before you, till your unwillingness to
receive his testimony had been subdued by a conscientious conviction,
arising out of all the circumstances of the case, not only that he was as
guilty as he admitted himself to be, but that other persons represented by
him to be equally guilty with himself actually were so.'?

With respect to James Winter, whose reliability was tarnished by
his accounts of supernatural experiences, Scott acknowledged: ‘if
this case depended upon Winter’s testimony I should think it an
extremely hazardous thing to come to a conclusion against the
prisoner upon his evidence alone.”'*

Finally, in the case of John Reeves, Scott undertook a prosecu-
tion for which he had little sympathy in principle.!> In 1795
Reeves had published the first of a series of letters, “Thoughts on
the English government, addressed to the quiet good sense of the
people of England’. One passage had described the King and his
ministers as the most fundamental components of the English
government, with Parliament and juries as adjuncts. The monarch
had been further designated the ‘ancient stock’ and the Lords and
Commons ‘goodly branches’ of the tree of government. While
these branches might be ‘lopped off’ the tree would remain:

The kingly government may go on, in all its functions, without Lords and
Commons: it has heretofore done so for years together, and in our times it

does so during every recess of parliament; but without the king, his
parliament is no more.!®

Following members’ complaints, the House of Commons had
appointed a committee to examine the document, and on their
report the House had voted an address to the King requesting that
Reeves be prosecuted for seditious libel. On 8 January 1796 Scott
had received the King’s instructions to undertake the prosecution.

In essence, the contest between prosecution and defence rested

12 Ibid., col. 172. 13 Ibid., col. 17. 1+ Ibid., col. 180.
See chapter 6.
16 Howell, State trials, XXV1:530-531 (emphasis in original).
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on the interpretation of the single passage. The prosecution
argued that Reeves demeaned the legislature, by denominating it
as merely an advising and consenting, but not a correcting, body.
Moreover, Reeves claimed that the King could lawfully exercise
all aspects of government although Parliament was abolished,
whereas in fact the Bill of Rights permitted only a prorogation or
suspension, and required that the King’s ministers regularly
account to Parliament for any and all actions taken.!” Even as he
presented his case, however, Scott took pains to distance himself
from the decision to prosecute and from a final evaluation of the
letter. Having designated himself merely as an agent of the House,
Scott reminded the jury that they must not merely consider one
particular passage, but that ‘it was their duty to consider the work
from the beginning to the end of it, to take every part of it as a
context to the part charged in the information’.'® If they found the
document merely ‘ill-advised’ or ‘ill-executed’, ‘it is not consonant
to the lenient genuine spirit of the law under which we live, that in
such a case you should press a man with the consequences of
guilt’.!® Scott acknowledged that the prima facie meaning of the
document called for a disavowal from Reeves, but as he hastened
to assure the jury: ‘I am not pretending to assert before you — that
is for you and not for me to decide — that the real meaning is so
obnoxious to the constitution.’?°

Scott’s conduct in these three trials might be written off simply
as the unwillingness of the professional to argue beyond the limits
of his case. Undoubtedly, they were not obviously strong cases for
the prosecution. On the other hand, neither were they so plainly
without merit that an able prosecutor would have been expected
to make as little of them as Scott did. That his conduct reflects a
more general dissatisfaction becomes more likely when his subse-
quent work is considered. During the next three years he demon-
strated distinctly different attitudes toward legislating against
future criminal activity and prosecuting individual malefactors.
His language in support of the former was robust, confident, even

17 Ibid., cols. 539, 540. 18 Ibid., cols. 535—6. 19 Ibid., col. 553.

29 Ibid., col. 582 (emphasis in original). Scott’s conduct of the prosecution must
further call into question the attitude of the government, and Pitt in particular,
toward Reeves. See A. V. Beedell, ‘John Reeves’s prosecution for a seditious
libel, 1795-6: a study in political cynicism’, Historical Fournal 36(4) (1993),
799-824.
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combative, as he sought to convince Parliament to enact measures
to curb unrest in the military, inhibit political assemblies, and
restrict inflammatory publications by newspapers. When the pro-
spect arose of an actual prosecution in any of these areas, however,
he became extremely guarded in his expression, both in comments
upon the likely prospects in a case, and in his actual conduct of the
prosecution.

In the spring of 1797 Royal Navy seamen at Spithead and the
Nore mutinied over their poor pay and working conditions. In
June Parliament approved two government Bills, the first de-
claring that those mutineers who refused to surrender were rebels,
and the second punishing anyone who attempted to seduce
members of the armed forces from their duty and allegiance.?!
Scott drafted the first of these, the Ships in Mutiny Act, which
also prohibited all communication with ships in a state of mutiny,
upon pain of death. The measure enjoyed general support in the
House, although some members found it unduly severe. Scott,
however, urged the necessity of strong measures. He regarded the
‘aggravated treason, piracy, and rebellion’ then taking place as a
dark plan to disrupt the nation. He wanted to rescue the seamen
from ‘the perilous situation in which a gang of conspirators had
placed them’ and argued that without such legislation, the ‘con-
spirators’ who had provoked the uprising would surely find the
means to continue it.2> When it came to taking direct action
against individuals, however, Scott was much less strident.?? In
July he undertook the prosecution of Richard Fuller for violation
of the Incitement to Mutiny Act. From the first, Scott was
unhappy with the case. On 11 June 1797 he and Mitford observed
in a letter to the Duke of Portland:

But we beg leave again to observe that prosecutions of government have

frequently failed, where the prosecution has been compelled by the
necessity of supporting magistrates who have committed persons as guilty

21 37 Geo. 111 c. 71; and 37 Geo. 111 c. 70.

22 W. Cobbett (ed.), The parliamentary history of England ... to 1803, 36 vols.
(London, 1806-20), XXXII:816-17.

23 Most of the prosecutions under the Ships in Mutiny Act occurred in military
courts martial in which he did not participate. He nevertheless reviewed these
prosecutions, and he drafted opinions to the First Lord of the Admiralty
advising pardons in cases of uncertainty or irregularity. See, e.g., Earl Spencer
to George III, 11 August 1797 and 14 August 1797, A. Aspinall (ed.), The later
correspondence of George I11, 5 vols. (Cambridge, 1962), 11:610, 613.
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of offences, without any previous examination of the evidence which may
be obtained, by the Solicitor of the Treasury, or under his direction, for
the purpose of ascertaining whether the evidence which can be obtained
will probably support the prosecution upon a trial . >*

Scott soon had further cause for uneasiness. Not only had the
offence followed ‘very speedily’ after the enactment of the statute,
the defendant had also proven ‘at all times weak, and very often
deranged in his intellects’.?> At Fuller’s trial Scott repeatedly
stressed the propriety of both indictment and conviction, but
reminded the jury of the availability of a pardon. [ T']The Constitu-
tion of this country has provided that mercy may be applied for,
and you perhaps may conceive with me, that it will not be applied
for in vain.’?® The jury duly convicted Fuller and recommended
that he receive a pardon.

A similar divergence in Scott’s attitude is evident from his
involvement with the Bill to prevent unlawful oaths, which he
brought before the House in early July.?” This measure was aimed
at secret political associations or ad hoc agreements such as those
which had bound many of the mutineers. It prohibited the
administering or voluntary taking of oaths to engage in mutinous
or seditious activities, disturb the peace, or obey the orders of any
organisation not lawfully constituted. Anyone convicted was
guilty of a felony and liable to transportation for a maximum of
seven vyears. Scott defended the measure strongly to the
Commons.

[TThe common law already fixed a considerable punishment on this
offence; and when it was considered how much this horrid practice had
lately prevailed, to the great injury of the Government and the Country,
he thought it his duty to endeavour to point out to deluded men what the
nature of the crime, and the punishment attached to it, were, by introdu-
cing a statute expressly for that purpose. [H]e scarcely knew how to
express his feelings at the attempts of those evil-minded persons who by

such means endeavoured to subvert the constituted authorities of the
country.?8

2% J. Scott and John Mitford to the Duke of Portland, 11 June 1797, PRO,
HO48(6).

25 The Times, 17 July 1797, 4, col. 1; see also Rex v. Fuller, The Old Bailey
proceedings, 38 micro film reels (Brighton, 1984), 16 July 1797, Case No. 463,
447.

26 Rex v. Fuller, 447. 27 37 Geo. IIl c. 123.

28 J. Debrett (ed.), The parliamentary register ... 1780—1799, 54 vols. (London,
1782-99), XLVII:777.
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When he received a query on enforcing the statute in November,
however, Scott was once again luke-warm. He and Mitford
expressed uncertainty at the evidence of unlawful activity, and
advised that the local magistrate content himself with observing
the individuals concerned until circumstances distinctly warranted
intervention, ‘& not to hazard the loss of the advantages gained,

by instituting any prosecution which may fail of success, or, if

successful, may not have a considerable or extensive effect’.?°

Neither was Scott proving eager to prosecute potentially libel-
lous publications. Upon receipt of a query from the Duke of
Portland regarding a questionable newspaper article, Scott and
Mitford replied:

whilst the paper referred to by your Grace’s letter, & other publications of
a similar tendency, remain unnoticed by the two houses of Parliament . ..
prosecutions carried on without the authority of either house of Parlia-
ment, & applied only to individuals of the probable description of the
editor & publisher of the paper so referred to, are liable to objections
which have a strong tendency to prevent their success, & if successful
have very limited consequences.3"

In the following April, however, he showed that such a legislative
regulation of the newspapers had his very strong support. He
brought in the Newspapers Regulation Bill, which passed into law
that summer.3! It restricted the production and distribution of
newspapers, and required newspaper proprietors to identify them-
selves to the government.3? Scott stressed the necessity of regula-

tion, given the threat to public morals posed by ‘the shameful

calumny and slander which disgraces the British press’.?3

29 Scott and Mitford to Portland, 11 December 1797, PRO, HO48(6). The
following summer, an individual named Heron was acquitted at the Hampshire
assizes of violating the same statute. The prosecution’s brief notes that the
Treasury Solicitor laid the indictment before Scott, ‘who had great doubts about
prosecuting the prisoner capitally, but at length he directed the present indict-
ment to be preferred, at the same time particularly enjoining the Sol[icito]r of
the Treasury to acquaint the King’s Counsel that in case the prisoner should be
convicted special care should be taken that nothing further should be done until
his case should have been represented to his Majesty’. A further comment in the
margin states: “The Att[orne]y Gen[eral] intreats that this may be particularly
attended to. J. White’ PRO, TS 11/834(2774).

Scott and Mitford to Portland, 9 November 1797, PRO, HO48(6).

38 Geo. Il c. 78.

S. Lambert (ed.), House of Commons sessional papers of the eighteenth century, 147
vols. (Wilmington, DE, 1975-76), CXV1:287-301.

Debrett, Parliamentary register, 1.:578.
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I will submit to the House, whether an alarming public evil does not arise
from such a deal of private slander being continually presented to our
eyes? I would have you consider, whether the constant current of abuse
which flows from the newspapers of all parties, has not a very great
tendency to deaden that delicacy of feeling upon which the purity of
morals so much depends?3*

While acknowledging that most publishers lacked any ‘malignant
intention’, he considered this ‘not a sufficient apology’ for what
actually appeared in print.3®

Given the tendency of his conduct, it should come as no
surprise that Scott’s next significant prosecution inspired another
restrained performance. In the summer of 1798 he conducted the
prosecution of James O’Coigly, Arthur O’Connor, John Binns,
John Allen, and Jeremiah Leary. They were accused of having
conspired to gain information to assist the French.3® Briefly their
activities had been as follows. O’Connor had come to England just
before Christmas 1797. In London he had met openly with
prominent opposition politicians, and had allegedly conferred
privately with members of radical political groups, including the
United Britons and the militant wing of the London Corre-
sponding Society. O’Coigly had visited Ireland and England in
January 1798. He had met with the United Irish leadership in
Dublin and with radicals in Manchester and Liverpool. Arriving
in London in February, he had met O’Connor, and the two of
them had prepared to depart for the continent. John Binns had
undertaken to hire a boat for the crossing either to Holland or
France. After various delays he had met O’Connor and O’Coigly
in Margate on 27 February 1798. The two Irishmen had travelled
as army officers and under false names, and they had been
accompanied by their servants Leary and Allen. The following
day all five had been arrested. Constables and Bow Street officers
had seized at that time and subsequently various documents, but
they had found only one particularly incriminating item — an
address from the United Britons to the French Executive Direc-
tory in O’Coigly’s coat pocket.

The evidence of criminality was therefore strongest against
O’Coigly, and the prosecution pointed out every link between

3+ Ibid., 577. 35 Ibid.
36 See Elliott, Partners, 173—-83, and R. A. E. Wells, Insurrection: the British
experience 1795—1803 (Gloucester, 1983), pp. 121-6.
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O’Coigly and the others, to show that they had acted according to
a common plan.3” While Scott’s approach cannot be described as
aggressive, he did at least indicate that he had an opinion about
the evidence. He began his opening address with his usual
complexity:

I am bound to act according to the best sense I can form of my duty; and
therefore, however painful it is to me so to state this matter to you, I hold
it to be my bounden duty to state to you that I am not aware how it is
consistent with possibility that, upon the trial of this indictment, you can
receive such an answer from the prisoners, to the proof which I have to
lay before you, as can justify you ... in pronouncing that they are not
guilty.38

He pointed out flaws in O’Connor’s story and inconsistencies in
his conduct, noting that if he had not intended to convey informa-

tion to the French, ‘it never happened to an innocent man to stand

in a situation which exposes him to so much suspicion of guilt’.°

Scott still refused, however, to acknowledge ‘any zeal for the event
of this cause’ or motivation beyond his official duty.*’ The result
of Scott’s conduct? An acquittal for four of the five defendants.
Lord Glenbervie wrote indignantly of the prosecution:

But I believe it is not less the common than it is a just observ[atio]n that
the fault of the many state acquittals in this country ought to be laid fully
more to the door of the judges & the Att[or]n[e]y G[eneral] than of the
juries. If the King’s Prosecutor will descant in very long harangues on his
own humanity & make himself (what no duty or principle or precedent
requires or warrants) counsel for the prisoner ... it cannot be expected
that juries will take on their shoulders the individual burden & odium of
convictions.*!

37 Howell, State trials, XXV1:1247-59. 38 Ibid., XXVI1:1245.

39 Ibid., XXVII:114.

40 Ibid., col. 92. Scott’s pre-trial conduct, moreover, had been rigorously correct.
When asked by Portland whether they need honour a request from O’Connor’s
attorney to interview Roger O’Connor, also in custody on suspicion of treason,
Scott and Mitford answered that: “We apprehend that there is no circumstance
relative to the prosecution which can make it advisable to refuse Mr Simmons
permission ... & on the contrary, we conceive that a refusal of such permission
might have a very serious effect upon the trial of Mr O’Connor.” PRO,
HO48(7). Upon being informed of a possible plan to bias three potential jurors
against the defendants, Scott promised both to investigate the case, and to
prevent any person from the locality in question from serving on the jury.
Howell, State trials, XXVI1:122-3.

Lord Glenbervie to Lord Sheffield, 17 August 1798, East Sussex Record Office
(Sheffield papers), AMS 544/322, reproduced with permission of the County
Archivist, copyright reserved.
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Scott’s legal opinions during these years also indicate that he
did not relish the prospect of litigation. He and Mitford received a
number of queries regarding potentially seditious activities, and in
each case they answered cautiously. Where the prospective case
was merely weak they pointed this out. For instance, as regards
John MacClellan, a naval surgeon described by a neighbour in
Plymouth as ‘an inveterate enemy to our present constitution’,
Scott and Mitford found insufficient evidence on which to base a
prosecution.*? They were also troubled, however, by the negative
effect a failed prosecution could have on the administration of the
criminal law. When a magistrate committed a person to gaol
whom the Attorney General declined to prosecute, this could
adversely affect the magistrate’s reputation and authority. Con-
versely, if cases were prosecuted to validate the misguided efforts
of local officials, the government could find its own reputation
tarnished. With respect to John Cantelo, who allegedly supported
the naval mutinies and wanted to ‘shake off the arbitrary govern-
ment’ of the nation, Scott and Mitford wrote:

This appears to us to be a case in which if no commitment had taken
place, our experience of similar cases would have led us not to advise that
measure. But the magistrates having taken upon themselves to commit
Cantelo to Winchester Gaol, we must submit to the direction of Govern-
ment how far it is expedient to support the magistrates in what they have

done, as their intentions were evidently laudable, by directing a prosecu-
tion which we think will probably fail of success.*?

Scott was particularly anxious about precipitate actions by local
officials being regarded as government acts.** He and Mitford
thus responded to reports of individuals having undertaken to
learn military drill.

It appears to be a subject of uncommon & indeed extreme delicacy; & the
consequences which may follow any steps which may be taken by the
magistrates, unless those steps can be fully justified by law, seem to us so
important that we rather advise that no step should be taken but upon the
fullest information & consideration of the particular circumstances of each
particular case.*’

42 Scott and Mitford (probably to Portland), 24 June 1797, PRO, HO48(6).

43 Scott and Mitford (probably to Portland), 14 June 1797, ibid.

#* Scott to Portland, undated [prior to 12 January 1796], PRO, HO48(5).

45 Scott and Mitford to Portland, 24 June 1797, PRO, HO48(6); see also another

opinion between the same men on this subject, also dated 24 June 1797, ibid.
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Instead of committing suspicious persons to gaol, Scott and
Mitford urged magistrates ‘to remonstrate with the persons con-
cerned on the impropriety of their conduct’ or to obtain apologies
and security for future good behaviour.*® When the law officers
saw no way of avoiding an unattractive prosecution they under-
took it grudgingly. Reporting on the case of David Norcliffe, who
allegedly ‘several times drank the health of Buonaparte and
success to his undertaking’, they wrote:

It is difficult to avoid prosecuting in this case, the words being spoken in
the presence of soldiers, & the soldiers having brought the party speaking
them before the civil magistrate. Enquiry should be made so as to
ascertain all the particulars of the conversation in which the words were
spoken in order to ascertain whether the party was sober and spoke the
words deliberately. If the circumstances attending the conversation prove

the words to have been deliberately spoken, it rather seems to us that the
party should be prosecuted.*’

In his parliamentary speeches during his last six months in
office, Scott stated most clearly his views on administration of the
criminal law. In his remarks during the debates on the Bills to
suspend the Habeas Corpus Act in December 1798, and to
suppress the radical societies in April 1799, he confirmed his
support for legislation as against prosecution.*® Legislation
enabled the administration to prevent dangerous situations from
arising. Armed with more and stronger legislation, local autho-
rities could take steps to inhibit the growth of disloyal or criminal
attitudes before they became dangerous. As he explained in
December, his support for suspension of the Habeas Corpus Act
resulted not from a desire to keep people in prison, but ‘to prevent
others from getting into prison’.*® Presumably he meant by this
that volatile or imprudent persons could either be frightened into
good behaviour by the threat of confinement, or actually confined
and thereby prevented from committing any act that would
subject them to more severe punishment. Similarly, in April he
maintained the wisdom of taking preventative action against the
radical societies. If meetings were banned, misguided individuals

46 Scott and Mitford to Portland, 29 June 1798, PRO, HO48(7); Scott and Mitford
(probably to Portland), 31 December 1798, PRO, HO48(7).

47 Scott and Mitford (probably to Portland), 26 February 1798, PRO, HO48(7).

39 Geo. III c. 15; and 39 Geo. III c. 79.

*9° Morning Chronicle, 22 December 1798, 3, col. 4.
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were less likely to become involved in dangerous activities.>®

Prosecution, on the other hand, was at best a crude remedy for
existing dangers. Blameworthy individuals were not brought to
trial as a result of deficiencies in prosecutorial resources or
inadequate evidence. ‘Was it not, therefore,” asked Scott, ‘rather
more desirable to apply new laws, than to bring forward useless
prosecutions?’>! Even when a prosecution succeeded, the severity
of the punishment afforded by the law frequently conflicted with a
benevolent sensibility. Scott far preferred the ‘lenient measures’ of
the legislature to the ‘forfeiture of lives, and the imposition of
rigorous penalties’ by the courts.>? Sometimes, certainly, prosecu-
tions were necessary. Scott had by this time overcome the vexation
caused by the treason trials. An account of his speech during the
Habeas Corpus debates shows him apparently confident to base
his arguments on that litigation.

He had heard it also alledged, that after the state trials and acquittals of
1794, that a verdict of Not Guilty negatived all ideas of the existence of a
conspiracy; but we had now come back again to common sense, and did
not maintain that, because there was an acquittal, there could not be any
ground of accusation. The truth of the matter was, that notwithstanding
the acquittal of individuals charged with High Treason, there not only

might be, but there actually was, as subsequent events had shewn, a
conspiracy, as dangerous to the state as any legal guilt could be.>?

Presumably, however, if the legislature had acted firmly before the
radical societies had grown so strong, the trials might not have
been necessary.

Scott’s actual prosecutions during his last months in office
similarly demonstrate his attitude toward resolving criminal
matters in the courtroom. In the trials of these relatively lesser
offences he took a disinterested, and even benevolent approach
where the case was uncertain or the defendant sympathetic; he
became severe only when confronted by recalcitrance and invec-
tive. This distinction is most clearly illustrated by two cases of
seditious libel conducted on the same day in February 1799
against John Cuthell as publisher and the Revd Gilbert Wakefield
as author. The work in question was a response to a tract written
by Richard Watson, the Bishop of Llandaff, defending the pro-
posed income tax. Wakefield’s piece not only criticised Watson,

50 Cobbett, Parliamentary history, XXXIV:994. 51 Jbid., col. 995.
52 Jbid. 53 Morning Chronicle, 26 December 1798, 2, col. 3.
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Pitt, the tax, and the war, but contained charges of civil and
ecclesiastical corruption.

With respect to Cuthell, Scott stated a legal position as regards
the non-author publisher that admitted no compromise. When a
work sank from ‘free, manly, and rational discussion’ to ‘abuse
and invective without argument’ it was a libel. If the work was
libellous, the publisher was guilty, regardless of his ignorance of
its contents.”* ‘[E]very man who publishes a book does so at his
own hazard; if it be a libel, whether he knew it or not, he is
answerable criminally.’>> While absolutely firm on the legal con-
sequences of Cuthell’s actions, however, Scott readily admitted
that the ‘guilt’ of a negligent publisher need not condemn him to
severe punishment. Cuthell’s good character, Scott added, entitled
him to lenity ‘ten thousand times more’ than that given to Joseph
Johnson, who had already been sentenced to six months imprison-
ment for the same offence.’® When the court came to pronounce
sentence on Cuthell, Scott requested that punishment be ‘as
lenient as the court could order, consistently with their regard for
the interest which the public has in the prosecution of libels’,
whereupon Cuthell received a fine of 30 marks.>”

By contrast, Scott seems to have been goaded into what was for
him an unusual severity in the trial of Wakefield, as a result of the
defendant’s combativeness. Scott started the proceedings by
simply placing the work before the jury. He pointed out that
previous juries had already found it libellous, and that Wakefield
had subsequently published a third and even more objectionable
edition. ‘What the defendant will say in his own defence, I am
really at a loss to conjecture.’>® Wakefield did not long leave Scott
in doubt. Having declined to employ counsel and so speaking on
his own behalf, he began with a particularly scathing personal
attack on the Attorney General. After noting that the office had
long been regarded as ‘essentially destructive of all honour and
integrity’ he asserted that Scott could not conscientiously conduct
this prosecution, because he belonged to the government that
Wakefield had criticised.’® ‘But now, for him to set up a claim of
unprejudiced and unbiased judgment, is not only an insufferable

5% Howell, State trials, XXVI1:654. 55 Ibid., col. 673.

56 Ibid. For the sentence passed on Johnson, see PRO, TS 11/456/1511.
57 Howell, State trials, XXVII:676 (addendum). 58 Ibid., col. 703.
59 Ibid., col. 705.
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insult to our understandings, but a dereliction of shame and
decency in him.’®® Nor did his criticism end there.®! Not content
merely to disagree with Scott’s view on freedom of the press,
Wakefield couched his position thus:

What the Attorney-general has incidentally advanced on the subject
today, are the remarks of a man who is miserably unacquainted with all
philosophical principles and liberal information on such points, and

deserves nothing but contempt from me, as the wretched babblings of one
blinded by education, or corrupted by his office.®?

Previously, the courtroom participation of a defendant had caused
Scott a certain discomfiture.®® In the instant case, however, he
responded in a controlled, dignified manner. He began his reply
thus mentioning Wakefield’s invective: ‘With respect to the many
observations which have been made upon my conduct, I am
content that they also shall go to you, without any reply from me.
You shall judge of my conduct yourselves, with the comment
which this defendant has put upon it.’®* He then offered a few
observations on the substance of the defence, and his measured
severity made Wakefield’s tirade seem more unreasonable. Criti-
cism of the government was appropriate and valuable, but Wake-
field could not portray ministers as robbers and murderers and
then complain if the government’s chief lawyer queried whether
this amounted to a libel.®> The jury delivered a verdict of guilty
without retiring. Wakefield was sentenced to two years’ imprison-
ment, together with securities for five years totalling £1,000.

In March Scott prosecuted John Vint, George Ross, and John
Parry, the printer, publisher, and proprietor, respectively, of the
Courier and Evening Standard newspaper. The information
charged them with publishing a libel on Tsar Paul I of Russia.
Specifically the Courier article described a recent Russian edict
prohibiting timber exportation as unjust to the Russian people

60" Ibid., col. 706.

61 Wakefield had begun his assault on Scott before his trial. On 21 July 1798 he
had published an open letter to Scott, consisting of a 33—page defence of his
own conduct and an indictment of the prosecution of Johnson. Wakefield
exclaimed: ‘I must solemnly declare, that I look upon the conduct of you, Sir
John ... so occupied as ye are in molesting and punishing your fellow-creatures;
with sentiments of astonishment and horror, to which language could not easily
do justice.” Gilbert Wakefield, 4 letter to Sir John Scott (n.p., 1798), 29.

%2 Howell, State trials, XXVI1:709. 63 See chapter 6.

o Howell, State trials, XXVII:734. 65 Ibid., col. 735.
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and foolish with respect to foreign trade. As he had against
Wakefield, Scott barely made an opening statement, other than to
lay the article before the jury. In contrast to the Wakefield case,
however, Scott received no further stimulus to pursue these
defendants with any vigour. Instead, he responded half-heartedly
to Erskine’s argument for the defence. After a few remarks about
‘unauthorized invectives in newspapers’ Scott hinted that he did
not really favour the prosecution. Moreover, he remarked that, if
the jury did convict, the defendants need not receive a severe
punishment. The Russian ambassador could help reduce the
sentences. ‘[P]roper representations might obtain for the defen-
dants what the law in its just administration could not possibly
confer.’®® The tone of his remarks to Erskine also shows Scott’s
unwillingness to regard the proceedings as an occasion for con-
frontational advocacy. He concluded his opening statement pre-
dicting ‘a brilliant speech’ containing ‘plausible and ingenious
arguments’ from Erskine,®” and he thus prefaced his reply:

Gentlemen of the jury; it is plain that I have not much embarrassed my
learned friend by bespeaking from him a brilliant speech. After twenty

years experience of him, I knew I might safely do it; I knew also his
clients had bespoke it, and were not likely to be disappointed.®®

Scott’s last major prosecution was a more serious matter: a
charge of riot that arose directly and immediately out of the
O’Coigly case.®® The defendants were accused of having at-
tempted to effect Arthur O’Connor’s rescue before he could be re-
arrested following his acquittal. When Bow Street officers had
attempted to make their way to the bench to present their warrant,
a general disturbance had broken out in the court, during which
O’Connor had made his way into the corridor before being
stopped. As a result of these events Scott had filed an information
against five persons, including O’Connor’s lawyer. He and the
Earl of Thanet were found guilty as charged on 25 April 1799.
Despite the gravity of the case, Scott maintained his now familiar
posture — offended at the crime as alleged and compelled by his
office to conduct the prosecution, but indifferent as to the actual

66 Ibid., col. 639. 67 Ibid., col. 630. 68 Ibid., col. 638.

%9 Jbid., cols. 829-35. On 21 May 1799 the Duke of Portland requested Scott
to move to have O’Connor detained if he was acquitted. PRO, HO49(3).
O’Connor’s detention is also discussed in a letter from Portland to the King on
22 May 1799. Aspinall, Correspondence, 111:1742.
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outcome. He called the offence ‘one of the most heinous the
consideration of which has been offered, in the history of our law
to the decision of a jury’.”® His own role, however, was that of
respectful caretaker.

[T]he duty imposed upon me is this — to take care of you — to take care of
the learned judges — to take care of all who have either acted in the
administration of justice; and I should have been deeply responsible if I
had not instituted this prosecution, whatever may be your verdict upon

the circumstances of the case, as a public lesson to all mankind that the
courts of justice must be treated with respect.”?

Remarks such as these suggest Scott’s contentment as a prose-
cutor; yet during his last years as Attorney General he certainly
demonstrated that he did not savour the prospect of a criminal
brief. Six years in office had not enabled him to resolve the conflict
which had made him so equivocal in that role in 1793. He could
certainly make a harsh legal argument, and he could take advan-
tage of privileges accorded to him as Crown prosecutor. He
frequently proceeded by ex officio information, whereby he could
proceed without the sanction of a grand jury.”? He also tried hard
to obtain juries likely to be favourable to the prosecution,
including special juries, whose members were not only drawn
from higher ranks than ordinary juries, but whose manner of
selection arguably gave the Crown more control over the make-up
of the panel.”? It is also clear, however, that he could not exploit
the element of personal confrontation inherent in courtroom
proceedings. By his last years in office he was no longer easily
flustered, but a challenging case did not inspire him to a superior
courtroom performance, as it might a great criminal advocate,

70 Howell, State trials, XXVII: 829. 71 Jbid., col. 834.

72 The Attorney General could file an ex officio information in the court of King’s
Bench on behalf of the Crown in cases of misdemeanours affecting public
stability or the governance of the country.

Authorities were able to vet special jurors in advance and could delete up to
twelve names from the list of forty-eight potential jurors. C. Emsley, ‘An aspect
of Pitt’s terror: prosecutions for sedition during the 1790s’, Social History 6(2)
(1981), 155-84, 168. On the other hand, with a regular jury, the Crown could
challenge far more extensively, since all of its challenges were for cause, and it
did not have to assign cause unless the entire list of potential jurors, which could
easily contain over 100 names, had been exhausted and the panel still not
completed. Scott defended the use of special juries, explaining that, in a
complicated case, he felt it his duty to call upon persons whose greater education
and circumstances would make them ‘responsible to their country and to their
posterity for their verdict’. Rex v. Jordan, PRO, TS11/456(1511), 62.
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while the sympathetic defendant rendered him mild and concilia-
tory.

The experience of office, had, however, shown Scott a way out
of his difficulty, namely, to avoid prosecutions where possible. If a
problem was widespread or the state of the law unclear, Scott
would advise legislation.”* In cases of limited harm or local
significance he would advocate informal remedies undertaken by
local authorities. He argued that such conduct insulated the
government from the unattractive consequences of prosecution. A
successful prosecution of a sympathetic defendant made the
government look oppressive, while an unsuccessful prosecution
rendered it ridiculous as well. Furthermore, whatever the
outcome, a prosecution could necessitate the revelation of infor-
mation — details of investigations that the authorities might prefer
to keep secret.””> A legislative response, by contrast, shifted the
onus of a controversial decision from the government to Parlia-
ment generally, while a wholly local response meant that the
decision never reached the government at all. Where prosecutions
were necessary, according to this view, government was best served
by a disinterested officer of the court, whose purpose was solely
the administration of justice. If a defendant were then acquitted,
the government had not been defeated, because a conviction had
never been its particular aim. Responding to a query from the
Lord Lieutenant of Ireland in 1797 about prosecuting Arthur

7% In an undated letter discussing whether an English captain in the Dutch
merchant marine had committed treason, Scott and Mitford felt ‘it might be
expedient to attempt to obtain a legislative declaration on the subject rather than
to hazard the consequences of a decision on the subject’. Scott and Mitford to
Henry Dundas, undated, Inner Temple Library, (Mitford Collection of Legal
Manuscripts, LVIII) 58.

In an opinion to Portland in July 1797, Scott and Mitford cautioned against
prosecuting members of a radical society for seditious words, but rather advised
‘keeping a watchful eye over the persons whose conduct appears more particu-
larly to require attention. We are the more induced to submit this to Your
Grace’s consideration, as we observe in the paper No. 2 notice given of an
intended meeting of all the corresponding societies; & it may perhaps be more
easy to obtain intelligence respecting any such meeting by means of the open
conversation which appears to take place in the public house mentioned in the
papers referred to, than by any other means; especially if the institution of any
prosecution should tend to put the persons concerned on their guard.” Scott and
Mitford to Portland, 7 July 1797, Yale University, Beinecke Rare Book and
Manuscript Library (Osborn files), 11.394.
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O’Connor either for treason or sedition for an offensive publica-
tion, Scott replied:

I have no doubt that the dignity of government is better consulted by
prosecuting, as for the lower offence, what persons of great consideration
may think a higher offence, than it is by prosecuting as for a higher
offence, what persons, considerable in the country, may regard as not
amounting to the case put upon the record.”®

Of course, this promotion of legislation over prosecution was
particularly attractive for a government in which Scott was the
chief prosecutor. It insulated sim from the dangers of prosecution,
not so much the hostile comments of the political opposition, as
the far more unsettling fear that he was failing in his official
duties. The choice of legislation as the preferred weapon against
republicanism allowed him to press his arguments as strongly as
he felt necessary, without the face of a sympathetic defendant to
cause him to stay his hand. This does not mean, however, that
Scott’s ostensible argument of governmental benefit was specious.
Certainly it relied on formal distinctions — that prosecutions
would reflect badly on the government but statutes would not
because they were enacted by Parliament (although drafted by
government lawyers, brought in by ministers, and supported by
pro-government majorities). Indeed, it smacks of the very legal
metaphysics in which Scott had previously been accused of indul-
ging. For that reason, however, it is probably a genuine reflection
of his views. He placed great store in the efficacy of formal
compliance with rules and the recognition of formal conduct. In
that way, the basic fabric of public life was maintained, and within
it particular strands could be re-woven by hand to achieve the
particular result desired. Not only was this the genius of the
British constitution, it was essential to political practice. It was a
valid reason for Scott’s behaviour, but an incomplete one. He
argued that prosecuting was inferior to legislation as a means of
administering the criminal law, because prosecutions were so
uncertain. He complained of ill-advised inquiries, dubious wit-
nesses, or unsatisfied juries, but he failed to mention the irresolute
prosecutor.

76 Scott to Lord Camden, 15 August 1797, Centre for Kentish Studies (Camden
papers), U840 add.0193/2.
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On being apprised of the imminent decease of their father in the
autumn of 1776, John Scott wrote to his brother, Henry:

I must say it gives me very great concern that I should be the only one of
my father’s family at a distance from him at this time, and, if your letter
did not preclude every hope that Providence might prolong his life till I
could get down, I should suffer nothing to prevent my setting out
immediately ... I must beg too that you will assure my mother that, if my
presence can be any way necessary in assisting you to administer to her
every comfort which her situation shall require, there is nothing that shall
prevent me from coming down — I shall be happy on this occasion in
joining you in the discharge of every duty to her as a parent who deserves
so well of us all.!

Throughout his life Scott’s family was very important to him.
Never one to take much pleasure in travel, public entertainment,
or private reading, relations within his family supplied much of
what might be described as his private life. Through an active
correspondence his immediate family circle was expanded to
include siblings, cousins, and later the children of both. In his
youth he commiserated with a cousin on the subjects of love
and labour, while in old age he gave professional advice to the
son of his former daughter-in-law. Eldon’s family bonds were
not only broad but deep, and particularly as regards his wife
and brother, into whose care he placed a considerable emotional
burden.

When he eloped with Elizabeth Surtees in November 1772,
Scott was full of confident admiration for his bride. Describing
her as ‘a perfect heroine’ he maintained that for her sake ‘I would
willingly submit to ten thousand times more uneasiness, than it

1 J. Scott to Henry Scott, 8§ November 1776, W. E. Surtees, 4 sketch of the lives of
Lords Stowell and Eldon (LLondon, 1846), 18—19.
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will ever be in the power of man to create me’.? Bold words, but
he does not seem ever to have regretted them. Theirs was a long
union, lasting until her death in 1831 at the age of 76. While very
few of her letters, or between husband and wife, survive, those
that have done so indicate a loving bond that survived the
inevitable separations resulting from his public position and her
retiring nature. Obliged to be parted from her after the birth of
their third child, he sent a stream of letters to accompany her
journey from Newcastle to LLondon. In one he assured her that: ‘a
hint from you, that you wish me to come to you, will bring me
immediately’.®> When a political crisis required a prolonged atten-
dance at Windsor, he wrote longingly of being reunited with his
‘ever dearest and most beloved’ at Encombe.

He [the King] said I should not go till after his levee on Wednesday, for
he must see me there; that I might then put myself in my chaise, and
come to you without stopping, and stay with you to the end of the month.
This was our bargain at parting; and I hope, therefore, to dine with you
on Thursday. And of God I have no blessing to ask or pray for with so
much anxiety and importunity, as that nothing may interrupt this. I think
nothing will or can. O that I was with you!*

The crisis in question concerned what ministers believed to be the
likely break-up of the government. That Lady Eldon was gener-
ally made privy to her husband’s political secrets is evident from
his assurances on this occasion that such interesting details as he
‘dare not commit to paper’ he would soon be able to state ‘in my
dearest Elizabeth’s hearing’.> During the same negotiations Eldon
wrote:

I dare not commit to paper what passed, for fear accident should not
bring that paper to the hands of my Eliza, and though I promised her a
letter of particulars, the particulars that passed are really so very special in

their kind, that I cannot communicate them even to her except in
conversation — and would I could have that conversation!®

A poem he composed for her on 18 November 1811, the thirty-
ninth anniversary of their elopement, attests to his constancy.

2 J. Scott to Henry Reay, 12 December 1772, NCL (Scott papers).

3 Lady Scott to Mrs H. Scott, undated [c. November 1791], H. Twiss, The public
and private life of Lord Chancellor Eldon, 3 vols. (London, 1844), 1:210-11.

* Eldon to Lady Eldon, 2 October 1809, ibid., 11:103.

5 Eldon to Lady Eldon, 2 October 1809, ibid., 102.

¢ Eldon to Lady Eldon, 21 September 1809, ibid., 97.
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Can it, my lovely Bessy, be

That when near forty years are past
I still my lovely Bessy see

Dearer and dearer at the last?

Nor time, nor years, nor age nor care
Believe me, lovely Bessy, will

Much as his frame they daily wear,
Affect the heart, that’s Bessy’s still.
In Scotland’s climes I gave it thee,

In Scotland’s climes I thine obtained,

Oh to each other let them be
True till an heaven we have gain’d.”

In the early years of their marriage, straightened finances
obliged Elizabeth to practise a strict economy, and this ingrained
in her a habit that remained when their circumstances became
comfortable, and then affluent. More than one contemporary
noted the contrast between the Chancellor’s wealth and the
quality of his official dinners — when, indeed, he gave them. As a
Cabinet member and the head of the bar, he was expected to
entertain his colleagues and professional associates with some
regularity, and Lady Eldon seems to have found these obligations
difficult. If her husband was aware of her shortcomings, he never-
theless supported her efforts loyally. Following a Cabinet dinner
in 1823 he bragged to their daughter: ‘Mamma had directed
things in capital style. I have seen no such doings at any other
Minister’s.’® In later life Lady Eldon suffered from a degree of ill-
health which seems to have rendered her a semi-invalid. Certainly
her enfeebled condition, which included severe headaches and
periods of partial paralysis, featured regularly in her husband’s
personal correspondence. Despite her substantial withdrawal from
the world, evidence exists of an everyday camaraderie between the
pair. She liked to take the carriage in the afternoon to meet him
upon the termination of his Chancery sittings, and if he was
obliged to remain in the House until the early hours, he would
often find that she had waited up for him. Eldon’s description of a

7 Encombe (Scott papers).

8 Eldon to Lady Frances Bankes, 16 June 1823, T'wiss, The public and private life,
11:472. See too Eldon’s letter to his daughter of 23 November 1820, in which he
says of Lady Eldon’s recent organisation of a Cabinet dinner, ‘Mamma really did
this most magnificently.’ Ibid., 409.
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trivial domestic incident presents a charming picture of marital
harmony:

I have the happiness of having finished my accounts with Mamma this
morning, as we generally try my ability in arithmetic in an Easter week.
My good father spared no expense in teaching me addition, multiplica-
tion, &c., but expense without diligence does not prevent Jack’s being a
dull boy or dunce, and so I remain to this day rather puzzle-pated as to
figures: however, Mamma compliments me rather, I think, upon my
performance this morning. I did not blunder quite so much as usual.’

Eldon’s sentiments following a particularly severe bout of illness
in 1827 are not obscured by the familiar circumlocution of its
author:

As Lady Eldon has had no return of the attack, that had nearly deprived
her of existence, and me of all comfort in this world, tho’ she remains
exceedingly weak, I venture to hope that a kind providence may yet bless
me in my old age by continuing to me in the remains of life, and in my
journey to the close of life, the person, who has been my companion in the
last 57 years of it.10

If his wife provided comfort to the heart, his brother William
provided support to the mind. Sir John Scott regarded Sir
William Scott as ‘more than a father to me’.!! As adults they met
frequently and corresponded almost daily until Lord Stowell’s
mental collapse in 1834. A considerable correspondence between
them has survived, and this reveals a bond which, if it became
more nearly equal, remained very deep. Following his resignation
from office in 1827, Eldon wrote from Encombe: ‘Being absent
from your society I can assure you I feel very painfully; as to any
other society in London, I should be quite content to have done
with it entirely.’!?

Throughout his life, the younger brother relied on his eldest
brother for all manner of advice. Acknowledging that the breadth
of Sir William’s scholarship far exceeded his own, Sir John sought
his assistance in matters classical and philosophical. The motto, sit
sine labe decus, which he chose upon his elevation to the peerage,

9 Eldon to Bankes, 7 April 1825, ibid., 541.

10 Eldon to Revd William Bond, undated [1827], DorRO (Bond of Tyneham
papers), D. 1141:1/14.

1 J. Scott to William Scott, undated [probably spring 1799], Encombe (Scott
papers).

12 Eldon to Lord Stowell, undated [c. late summer 1827], Twiss, The public and
private life, 111:15.
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was proposed by Sir William, and the latter’s knowledge of the
civil law was begged to fill out the library of the new Chief Justice
of Common Pleas. ‘I should wish’, wrote Eldon, ‘to have so many
(& not more) as it may be fit for me to have, now.’'* When Eldon
was awarded the degree of Doctor of Laws in 1801, a hurried
request for ‘a bit of a Latin answer’ was despatched from the Lord
Chancellor to the judge of the High Court of Admiralty. ‘Pray,
pray, give me two sentences thanking them & assuring them that
to the best of that judgment (the talent they are pleased to allow
me) I wish to dedicate my old age with diligentia, & more of it
than adorned my adolescentia, to literis, virtuti, probitati, and
pietati.’'* Of course, the range of their correspondence was not
restricted to academic matters. Particularly in their younger days
they discussed family affairs, and throughout John Scott’s public
life he discussed politics, and more particularly his own political
conduct, with his brother. So habitually did he offer up matters
for brotherly scrutiny that a lapse warranted an explanation. In
November 1810, the King suffered a return of his former mental
illness, and in the following weeks Eldon played an important
role, both in monitoring the King’s condition and in formulating
government policy according to his assessment of that condition.
Subsequently, Eldon’s conduct came under hostile scrutiny in
both Houses of Parliament and, obviously aware of the political
dangers associated with his actions, he resisted the temptation to
involve his brother. He wrote in explanation;

I hope you are not angry with me for not seeking to see you. The fact is,
that my present duties are, or are thought by me to be, so arduous and
difficult, and withal so perilous, that I do not wish to ask any body’s
advice, or to involve those I love in the consequences of my conduct ... I
know I should be asking advice if I were with you, and I have determined

rather to look for consolation to those whom I affectionately love, after 1
have acted for myself, than to pursue any other course of proceeding.!®

Usually, however, Eldon’s political hopes and fears were fully
revealed in letters to his brother. Resuming office in the spring of

13 See undated letters to W. Scott, the first signed J. Scott and probably dating
from June 1799, and the second signed Eldon and probably dating from
September 1799. Encombe (Scott papers).

4 Eldon to Scott, undated [¢. 15 October 18017, ibid.

15 Eldon to Scott, undated [December 1810 or January 1811], Twiss, The public
and private life, 11:161.
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1807 and unsure of his likely tenure, he assured his brother: ‘On my
own personal account, I have no wish about it — much less than I
thought I should have had.’'° In a far less phlegmatic state of mind
about remaining in a possible coalition ministry in 1809 he wrote:
‘If it takes place, there is something horribly offensive, shockingly
degrading in it — and feeling that most bitterly it was, that I asked
you whether I was right in doing as the King might wish ... Do you
continue of opinion that that should be my line?”!” And as the
vexing question of resignation became a more or less constant
refrain during his last years he thus scotched a rumour to Sir
William: ‘Whatever may be my wishes on this subject, when they
become fixed purpose, as such, they would have been first commu-
nicated to my wife, to you, and the Regent.’!8

Nor did the transmission of advice occur in a single direction.
The brothers discussed legal issues arising from their different
professional spheres, and the younger advised the elder on matters
of professional status and protocol. On learning that Sir William
had been offered a substantial gift by a group of merchants in
gratitude for his professional services as an advocate, Sir John
advised on how the matter should be arranged to avoid any
suggestion of impropriety.'? Likewise, when Sir William consid-
ered retiring from the Admiralty bench in 1808 to become Dean
of the Arches, Eldon urged his brother to consider the actual, and
not the technical, pretensions of each office.
I can’t think that the retaining your present situation merely because a
junior will have professional rank beyond the Judge of the Admiralty, can
affect any other object. It is in that character you have so strong a claim
upon the country, and that claim admits of daily manifestation by a judge
of the Admiralty in these times, in a degree and with a lustre which

cannot, in the nature of things, belong to the pretensions in these times of
dean of the Arches and Judge of the Prerogative.?°

16 Eldon to Scott, 31 March 1807, ibid., 31.

17 Eldon to Scott, 25 September 1809, ibid., 101.

18 Eldon to Scott, undated [¢. 1818], ibid., 308.

J. Scott to W. Scott, undated, Encombe (Scott papers). For evidence of fraternal
loyalty publicly expressed, see Eldon’s defence of Sir William’s conduct as
Admiralty judge in T. Hansard (ed.), Parliamentary debates from the year 1803
(1* series), 41 vols. (London, 1812-20), XX:713.

Eldon to W. Scott, undated [1808], T'wiss, The public and private life, 11:67. See
also a letter from Eldon to his brother, evidently written in 1802, on the subject
of an unspecified legal post that might be in the offing to Sir William. Encombe
(Scott papers).
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This influence, or attempted influence, with his brother also
extended to personal matters, most notably health. Following a
period of illness in the autumn of 1783 John Scott informed his
convalescent brother: ‘At present I will not trouble you with a
great deal of advice which I have to give you on the means of
preserving your health when it is restored but I am sure more care
& attention must be paid to it than you have lately bestowed upon
it’2! Such restraint seems to have been exceptional, as Scott’s
letters to his brother frequently contained not only general inqui-
ries but specific suggestions, such as residing in the outskirts of
London so as to sleep ‘in better air’, or bathing gouty legs ‘in
warm brine (not sea water) — brine that meat had been salted in’.??
Commenting upon his brother’s condition at the end of a long and
less than abstemious life, however, Eldon could only admit on this
subject: ‘all my sage advice is thrown away upon him, though I
give him plenty of it.’?3

The middle Scott brother, Henry, died in 1799. While distance
and the absence of a professional bond might have been expected
to weaken fraternal feelings, this does not seem to have been the
case. Throughout his life, Eldon remained keenly interested in the
family in Newcastle, discussing with William such matters as the
health and circumstances of their brother and sisters. In 1795 he
had applied to William Pitt to obtain for Henry ‘in whose welfare
I am much interested’ a post in the excise service at Newcastle.?*
On Henry’s death, Eldon wrote to their sister Barbara: ‘I have felt
very acutely upon this event and my mind has been running back
thro scenes of infancy, youth & manhood, which I spent with poor
Harry, till my firmness has occasionally quite failed me, & my
spirits have been depressed excessively.’?> In his later years, Eldon
would correspond regularly with Henry’s daughter, Mary Forster,
and the family of his sister Jane. In the autumn of 1834 he wrote
in characteristically teasing vein to his young great niece, Ellen
Forster:

21 J. Scott to W. Scott, 26 September 1783, Encombe (Scott papers).

22 Two letters from Eldon to W. Scott, undated [probably September 1799], ibid.

23 Eldon to Mrs Edward Bankes, undated [c. 1820], Twiss, The public and private
life, 11:410. Eldon remarked of his brother, ‘His mornings, therefore, are spent
in complaining — his evenings in laying the foundation of complaint — when he
can go out’. Ibid.

2% J. Scott to W. Pitt, undated [¢. 1795], PRO (Chatham papers), 30/8 132:129.

25 Eldon to Barbara Scott, undated [December 1799], Encombe (Scott papers).
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When I wrote to your dear mother, I at first intended to make it a joint
letter to you and her. But, seeing that all the newspapers, the Newcastle
papers among the rest, represented me to be of the tender age of ninety, 1
was afraid that she might suppose that there might be more of a flirtation
between two young people than she might altogether approve. I leave it
therefore to your good judgment, whether you will subject this little
epistle to her perusal.?®

Scott’s interest in the younger generation was not limited to his
nieces and nephews. In general he was both a fond and indulgent
parent. Upon his elevation to the peerage his son John succeeded
him as MP for Boroughbridge, but thereafter Eldon also found
seats for his younger son, William-Henry. I1l health prevented John
from taking up a profession or pursuing an active public life, and
his father provided him with an allowance. While not similarly
disabled, William-Henry seems to have been likewise constitution-
ally ill-suited to work. Rather than being forced to cure himself of
this failing, he was supported by his father’s political patronage,
though not to the extent popularly believed. He held, during his
lifetime, sinecures worth approximately £3,000 per annum.?’ Of
his youngest child, Frances, ‘dear Fan’, Eldon was particularly
fond. After her marriage, he obtained for her husband the living at
Corfe Castle, in Dorset, and subsequently arranged for the Revd
Edward Bankes to become rector of St Mary and All Saints,
Langham Place. The ostensible reason for the second manoeuvre
was to facilitate the happiness of Lady Eldon, but the Chancellor’s
own spirits were undoubtedly lifted by the prospect of his daugh-
ter’s proximity. She had already, like Sir William Scott, become her
father’s regular correspondent, and during a period of illness she
had acted as nurse and secretary to her ‘dear patriarch’.?® In his last
years, the receipt of ‘my daily comfort in a letter’ from Fan went
some way to filling the chasm left by the death of LLady Eldon and

26 Eldon to Ellen Forster, 14 November 1834, Twiss, The public and private life,
I11:237.

William-Henry Scott held the following legal sinecures: Commissioner of Bank-
rupts (1816-21), Receiver of Fines (1816-1832), Secretary of Decrees and
Injunctions (1816-21), Clerk of Patents and Registrar of Affidavits, Court of
Chancery (1819-32), and Cursitor and Commissioner of Lunacy (1821-32). He
was popularly believed to hold posts worth approximately £12,000 per annum.
See, e.g., Eldon to Bankes, 13 March 1832, T'wiss, The public and private life,
111:170.

28 See the letters from Frances Scott to Richard Richards, undated, AMA

Caerynwch (Richards) papers, Z/DA/64 SB44, 45.

27
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the senility of Lord Stowell. On Christmas Day 1834 Eldon wrote:
“You, under God’s blessing, may prolong my life, even as long as
the medical men comfortably told me it would be prolonged.’?°

Scott bore his share of parental grief. He and Elizabeth had six
children, and two of these died in infancy. Of the others, John
(born 1774) and William-Henry (born 1795) died in their thirties
and only Elizabeth (born 1783) and Frances Jane (born 1798)
survived their father. The marriages of these two daughters caused
Scott considerable disquiet. The elder married without his
consent, and, despite the obvious precedent for such conduct on
her part, he was not reconciled to her for almost three years.? The
younger, Frances, separated from her husband after almost seven-
teen years of marriage. While Eldon wholly supported ‘my truly
excellent daughter’, the necessity of a separation was painful for a
man opposed in principle to divorce. The deaths of his sons, of
course, were far more devastating for their father. The elder,
John, fell ill with a chest complaint in the winter of 1805.
Following a short, but very painful, illness, he died on 24
December at the age of thirty-one. Eldon’s letters to his brother
provide a terse account of the last days.

Monday December 23—Tuesday December 24 1805
Dear Brother,

9 o’clock Monday evening. The spasmodic affection very strong, & poor
John very ill.

8 o’clock Tuesday morning. John has had an extreme bad night, & is
this morning very ill. I shall keep this open till the post hour. My poor
daughter in law is of course informed as favorably as possible, her own
situation requiring it.

4 o’clock. The report of the physicians is that John is worse today than
yesterday. They still say they will not pronounce there is danger. His pain
great — his spirits sinking. May God, in mercy, give him some relief — for
the continuance of this cannot be long, as it is.3!

29 Eldon to Bankes, 25 December 1834, Twiss, The public and private life, 111:240.
See also Eldon to Bankes, undated [12 July 1833], ibid., 206.

Elizabeth Scott eloped with architect George Repton, the youngest son of
Humphrey Repton the noted landscape gardener, in 1817, having failed to
secure her father’s approval of the match. Father and daughter were reconciled
in 1820, and Repton subsequently designed several structures for his father-in-
law’s home in Dorset. For evidence that Eldon regarded elopement a serious
offence, see H. Brougham, Lord Brougham and Vaux, Sketches of statesmen of
the time of George II1, 3 vols. (London, 1855), 11:413.

Eldon to W. Scott, 23-24 December 1805, Encombe (Scott papers).
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Tuesday December 24 1805
My ever dear Brother,

with a broken heart I inform you that, before I had written the last
paragraph of the letter I sent by this day’s post, my poor dear, dear John
was no more. I am so distressed, & all round me is such a scene of
distraction & misery, that I know not what to do.3?

In this situation, Eldon was obliged to care for his daughter-in-
law, who had given birth to a son on 10 December, and his wife.
He thus described their immediate condition to Sir William: ‘His
mother is living in my arms out of one hysteric into another; & his
poor widow is in a state which can neither be conceived nor
described.’33 Lady Eldon’s condition did not swiftly improve. Sir
William wrote to his daughter on 31 December, of the effect upon

Eldon:

It is impossible to describe the degree in which my brother is worn down
by the constant attentions he is obliged to pay to her. She will hardly
suffer him to be out of the room, and, during the whole time he is there,
he is a witness to the indulgence of such sorrow, as it is quite impossible
for any man to stand.?*

Nor was Eldon’s own suffering less intense. He described
himself in a letter to his cousin Henry Reay as ‘plunged in
despair and affliction, which I know not how to bear’.?*> Friends
and relatives sent letters of sympathy. Pitt, terminally ill
himself, wrote to Sir William: ‘it is with great regret that I
break in upon you ... but I feel too deeply for the loss which
the Chancellor & all his family have sustained, not to be anxious
to enquire how he & they support themselves under this heavy
affliction.”3® The King’s secretary wrote likewise to Sir William,
but added:

His Majesty commands me to add that he had, when first apprised of it,
intended writing himself to the Chancellor, & that he had solely been
withheld from the impression that it would be more kind towards him not
to disturb him in the first moments of his just grief; that he would have

been very sorry if the Chancellor had distressed his feelings under the
immediate pressure of so severe a calamity, by personally making this

32 Eldon to Scott, 24 December 1805, ibid. 33 Ibid.

* Scott to Marianne Scott, 31 December 1805, Twiss, The public and private life,
1:502.

3% Eldon to Reay, 12 January 1806, NCL (Scott papers).

36 William Pitt to Scott, 27 December 1805, Encombe (Scott papers).
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communication, & that his Majesty is truly sensitive of his attention in
requesting you to convey it to him.3”

Eldon endured the death of William-Henry Scott almost twenty-
seven years later less with a sense of shock than with quiet sorrow.
Eldon’s own advanced years, and his knowledge that his younger
son’s life had been characterised by indulgence and neglected
opportunities, perhaps account for this.3®

After the death of his son John, Eldon increasingly placed his
hopes for the future on his grandson and namesake. He
remained on close and affectionate terms with his daughter-in-
law, and co-operated fully with her and her second husband in
the matter of young John’s upbringing and education. The boy
attended Winchester school, and its proximity to Encombe
meant that holidays were often spent with his grandparents and
aunt. Eldon took considerable interest in his grandson’s scholar-
ship. The importance of a disciplined approach to study was a
recurring theme in his correspondence. Convinced that William-
Henry had been ruinously indulged during his school and
university days, he was determined that young John should not
suffer under the same handicap.3® He discussed John’s progress
with Hugh Gabell, the headmaster of Winchester, and to his
grandson he penned regular homilies on the virtues of hard
work.*® Turning, for example, from an account of the doings of
the various dogs and horses at Encombe, he inquired of the
thirteen year old,
And now, my dearest John, do you ask me why I enjoy all these things
so much? ... It is because one enjoys them by contrast with meritorious
labour at other times: and depend upon it, neither Encombe, nor any

other place, will have any lasting charms, unless in the period of life
spent in education, a great stock of information is laid in in the mind,

37 H. Taylor to Scott, 31 December 1805, ibid.

38 See, e.g., Eldon to Stowell, 4 July 1832, Twiss, The public and private life,
TI1:185.

See, e.g., Eldon’s observations regarding William-Henry: ‘My anxieties about
him are very great: the mischief, which was done to him at Eton and Oxford
awaken the most painful apprehensions about him, & is not easily got over.’
Eldon to Richards, 3 September 1817, AMA Caerynwch (Richards) papers, Z/
DA/64 SA21.

Eldon’s letters to Hugh Gabell are preserved at Winchester school. See, e.g.,
letters 16, 26, and 28, dating from 2 February 1818, 19 August 1823, and 6
January 1824, respectively.
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and a great stock of virtuous and religious feeling is implanted in the
heart.*!

Shortly after he went up to Oxford, Viscount Encombe, as he had
become upon his grandfather’s receipt of an earldom, was warned
about natural ability impaired by over-indulgence. Musing on the
public career of R. B. Sheridan, Eldon wrote:

I knew him. I often heard him speak most eloquently in Parliament. If he
had applied his great talents to great and useful purposes in life, he would
have been one of the most useful and considerable of the men who have
lived in my time, or perhaps in any age. But he lived a life of great
dissipation.*?

Still later, the ever-vigilant grandfather turned his attention to a
different danger. He observed to Fan:

John writes from Oxford that he has the honour to be a Bachelor: and
Lady Londonderry has obtained him a place at Almack’s which I
anxiously hope may, neither too soon nor improvidently, convert him out
of the character of bachelor; but I must read him a quiet cautionary
lecture upon the arts of the world.*?

Nor was Viscount Encombe the sole recipient of such lectures.
When another grandson, George Repton, began his university
career, he too received a missive extolling the virtues of disciplined
study:

[Alfter long and great experience, I never knew a young man who had
indulged too much in these amusements at Oxford to the neglect of very
diligent, if not severe duty, who ever afterwards in life graced his friends,
family, or country, as I hope and pray you may hereafter grace them; and
I never knew one who signally devoted his time at Oxford to study, who
did not in after life become a blessing and ornament to his family and
country ... Be very select in the company you keep at Oxford, and never
forget, what so many forget, that the University is not a place of
amusement, but of constant study, to be interrupted only by necessary
attention to health.**

In his old age, and particularly after his retirement from high
office in 1827, Eldon’s family would become an easily tapped
source of comfort. His correspondence, increasingly with a

*l Eldon to John Scott, 12 September 1819, Twiss, The public and private life,
I1:341.

42 Eldon to Encombe, 17 March 1823, ibid., 470.

43 Eldon to Bankes, 3 May 1828, ibid., I11:45.

4 Eldon to G. W. J. Repton, undated [15 February 1837], ibid., 276 (emphasis in

original).
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younger generation to whom he could be both venerable and
jovial, helped to keep him feeling part of the busy world even as
his views were being publicly questioned and rejected. During the
period of his own public career, however, his family played a
different, and more important role. Instead of consolation, his
wife, brother, and finally, daughter, provided him with necessary
support. The length of Eldon’s tenure in government, and the
several political crises that he faced, exposed him to considerable
criticism, as well as simple envy. Outlasting, as he did, not only
political opponents but political colleagues, he often felt isolated
and unappreciated. Moreover, his own code demanded that he
both assume and fulfil public obligations as sacred trusts. Sub-
jected, therefore, to such internal and external pressures, his need
for reassurance was great, and it is not surprising that he sought it
from persons well qualified to give it unfailingly. His wife, who
lived cocooned from the world even by the standards of women of
the time, was hardly in a position to offer criticism, while his
daughter added paternal veneration to a sheltered, if less re-
stricted, lifestyle. His brother, by contrast, was possessed of that
happy combination — notable intellectual ability and substantial
similarity of political outlook. Between them these people pro-
vided an unquestioning and informed vindication of Eldon’s
conduct, and must have provided him with a strong anchorage
during many stormy years.



UPRIGHT INTENTIONS

It is easy to consider John Scott’s public career as falling solely
into two parts: the first consisting of his work as a law officer, and
the second his work as Lord Chancellor. Indeed, one might almost
be forgiven for forgetting that he was also Chief Justice of the
court of Common Pleas. He held the post for less than two years,
from July 1799 until May 1801, and coming, as it did, between the
better-known phases of his public life, it tends to be neglected.!
While understandable, however, such a tendency is not a salutary
one. Lord Eldon’s Chief Justiceship was an important period of
transition for him. It brought to a close eleven years of govern-
ment advocacy, and receipt of a peerage ended his fifteen-year
membership of the House of Commons.? The professional and
political pressures upon him had been considerable, and on the
bench he achieved a partial, if incomplete, respite from them. He
also began, in this period, the process of reflection and assessment
necessary to any politician whose career is to be a lengthy one.
Always keenly self-conscious, Eldon’s evaluation of his work as a
law officer had previously, of necessity, occurred while he was
fully engaged in it. His judicial appointment afforded him a
certain distance, from which he could begin to view and express
his attitudes toward contemporary society before these had been
hardened into unshakeable tenets by the passage of time and
renewed stress. Given the greater public responsibilities that were

! Eldon received the Great Seal on 14 April 1801, but he retained the Chief
Justiceship until 21 May 1801. During the Easter term he occasionally presided
in Common Pleas in order to participate in matters arising from causes that had
been tried before him. None of his opinions from his last term in office have been
reported.

2 He was created Baron Eldon of Eldon, in the county of Durham.
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shortly to descend upon him, this period of relative calm was
particularly valuable.

Eldon left office in the summer of 1799 physically and mentally
drained by his experiences as a law officer. He had found the sheer
size of his workload as Attorney General exhausting. Moreover,
he had shown himself unsuited temperamentally to the task of
public prosecution, especially in such politically sensitive circum-
stances as he had endured in the trials for treason and seditious
libel in the 1790s.3 In June and July 1799 he had spoken of his
desire to quit his ‘station of great anxiety (such as I hope is
unlikely to attend the office of attorney general in after times)’.*
The move to the bench represented ‘a situation of dignity and
ease’.’> To Mrs John Lee he described it as a ‘retirement’ through
which ‘I have considerably augmented my chance of happiness
and comfort’.%

From a purely professional point of view, the move to Common
Pleas was a success. Given Eldon’s circumstances upon appoint-
ment to the bench, this was not a trivial achievement. He did not
become a serjeant-at-law until his appointment, so he had never
practised as an advocate in Common Pleas. He was, moreover,
largely a Chancery lawyer, and while he had also appeared in both
King’s Bench and Exchequer as a law officer, and had previously
enjoyed a substantial circuit practice, his appointment to a
common law court could have been the occasion for professional
discomfiture. In fact, however, he proved himself fully competent.
While not called upon to render any landmark decisions, his
opinions have been cited with approval by his successors. On three
occasions he would be over-ruled, but these would represent
changes of policy rather than failures by Eldon to recognise
current law or practice.”

3 See chapters 6 and 7.

* Lord Eldon to Matthew Surtees, 22 July 1799, Encombe (Scott papers). On 6
June 1799 Eldon had written gloomily to Surtees: ‘I am likely to remain some
time longer in the miseries of my office, unless I am turned out, all my superiors
being in deplorably good health.” Ibid.

Eldon to Surtees, 22 July 1799, ibid.

Eldon to Mrs John Lee, 9 August 1799. William Clements Library, University
of Michigan (Lee papers), 2:55.

See Street v. Blay (1831) 109 ER 1212 (the purchaser of a defective chattel
cannot return it and sue for the purchase price, but is limited to an action for the
difference between the purchase price and the actual value), contra Curtis v.
Hannay (1800) 170 ER 546; Birn v. Bond (1816) 128 ER 1150 (an action against a
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On a personal level, however, Eldon found his new job did have
its disadvantages. First, it reduced his annual income by several
thousand pounds. In contrast to his fees of between
£8,000—-12,000 a year as Attorney General, his annual salary and
perquisites as Chief Justice totalled approximately £4,600.8
Almost immediately he began to complain jokingly of his
‘poverty’ to his brother, Sir William Scott. Upon requesting the
latter’s advice on the purchase of some law books he remarked: ‘I
am, moreover, drained to the bottom of my purse by return of
fees, by larger fees for patents, robes, etc.’® Secondly, he seems to
have felt somewhat isolated in his new situation, referring to
Serjeants’ Inn as his dungeon, and Common Pleas as ‘my little
obscure retreat — my hole in the wall’.!1® Common Pleas was
generally regarded as something of a judicial backwater at this
time, in comparison with the busier court of King’s Bench, but
Eldon was probably also unused to the company of his fellow
judges, many of whom would not have spent as much time in
political circles, while the atmosphere of the House of Lords
undoubtedly required a certain adjustment after the Commons.
When, in 1804, Spencer Perceval would consider an identical
change in career, Eldon’s friend Lord Redesdale could comment
upon the unpleasant, but inevitable, changes in habit and associa-
tion consequent upon such an undertaking. ‘I know that Lord
Eldon felt this very much while he was in the Common Pleas with
a peerage; and I think it would have been more strongly felt by
you.’ 1

In contrast to these obvious changes in work, income, and

sheriff for the escape of a person released without bond does not terminate when
bail is obtained), contra Allingham v. Flower (1800) 126 ER 1262; Cohen v.
Hannon (1813) 128 ER 625 (averments of interest in insurance policies require
the same degree of precision as other contracts), contra Page v. Fry (1800) 126
ER 1258.

8 D. Duman, The judicial bench in England 1727—1785: the reshaping of a

professional elite (London, 1982), 114, 120. See chapter 1, Table 1.3, p. 6 above,

for Eldon’s income as a law officer.

Eldon to Sir William Scott, undated [September 1799], Encombe (Scott

papers). See also Eldon to Scott, 7 September 1799, ibid.

Eldon to Scott, undated [c. 24 September 1799], ibid. Eldon to William

Wilberforce, undated [¢. 27 February 1800], Rare Book, Manuscript, and

Special Collections Library, Duke University (Wilberforce papers).

1 Lord Redesdale to Spencer Perceval, 26 April 1804, S. Walpole, The life of the
Rt Hon. Spencer Perceval, 2 vols. (lLondon, 1874), 1:136. Redesdale was the
former John Mitford.
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associations, the more interesting aspects of Eldon’s public life
during this period lie slightly beneath the surface. These concern
his attitudes toward his public obligations, the government, and
the law. A concern to fulfil his ‘duty’ to family, friends, and
colleagues was not new, but his changed circumstances afforded
him new opportunities for its expression. That he felt the moral
burden of his judicial situation is evident from the letters he wrote
upon his appointment to the bench. To his mother he observed: ‘I
hope God’s grace will enable me to do my duty in the station to
which I am called.’!?> On the relationship between intellect and
morality, he revealed to Sir Matthew White Ridley:

I should be pressed down with apprehensions, which I have, as to that
future life, if I had not personally experienced the ample indulgence with
which the public treats the efforts of what is intitled [sic] to no higher
merit than such as belongs to mere assiduity, when it is disposed to

believe that its exertions are regulated by the influence of upright
intentions.!3

To Matthew Surtees, Eldon observed: ‘experience has proved in
my own case, that much indulgence is given to men acting with
upright intentions, that I occasionally indulge a hope that I may
be able to execute satisfactorily the important duties of that great
and important station, which an English judge holds.’*

These upright intentions — both consciously and unconsciously
expressed — greatly affected his public demeanour. As a judge they
made him mild and gentle. Far from bullying counsel or indulging
in self-aggrandisement, he was more likely to acknowledge his
own shortcomings. In Morris v. Langdale,'> a slander action
brought by a City trader, Eldon began his opinion acknowledging
that he was largely ignorant of the role of such individuals. ‘My
brother Heath has indeed removed from my mind the impression
which it had first received, viz., that a jobber or dealer in the funds
was always to be considered as a culpable person, by shewing the
necessity of such persons for the accommodation of the market.”!®
Similarly, in Governors of Harrow School v. Alderton,'” where
the defendant in an action for waste demanded judgment because

12 Eldon to Mrs William Scott, Sr, 19 July 1799, Encombe (Scott papers).

13 Eldon to Sir Matthew White Ridley, 9 August 1799, Northumberland Record
Office, Z/RI1. 25/20.

14 Eldon to Matthew Surtees, 22 July 1799, Encombe (Scott papers).

15 (1800) 126 ER 1284. 16 Ihid., 1286. 17 (1800) 126 ER 1170, 1171.
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the plaintiff had been awarded a derisory sum in damages, Eldon
remarked: ‘I confess, that when this application was first made, |
was not aware, that under the circumstances of the case the
defendant was entitled to demand judgment: but my brother
Heath has satisfied me that the application is supported by the
current of authorities.’

One criticism made of Eldon as a judge was that his own
intellectual ability rendered him unable to explain the law coher-
ently to a jury:

[H]e ... laid the whole of them before the jury in an elaborate and full
summing-up which presented more points and more subtle distinctions
and more ingenious hypotheses than men unaccustomed to such discus-
sions were able to deal with, and finally after an admirable lecture for a

student at law, puzzled and confounded the jury, and made it often
uncertain on what ground they pronounced their verdict.!8

The published cases tend not to record Eldon’s directions to the
jury in sufficient detail to evaluate the truth of this assessment.
Nevertheless, some suggestion that he was aware of this tendency
and sympathised with his juries is revealed in newspaper reports
of two cases. The Times, which elsewhere described Eldon’s
judgments as ‘elaborate’ and ‘of judicious eloquence’,'® quoted
him as assuring the jury in a case of clerical non-residence: ‘the
law upon this point was so plain that his duty appeared to him
easy and simple, and he had no hesitation in stating what his ideas
of it were.”? Similarly, in Wolf v. Barnard, an action for recovery
of an insurance subscription on a neutral ship and cargo, he
attempted to make his remarks more palatable to the jury by
informing them of what they were being spared. On the effect of
the vessel having been condemned as prize by a French court, ‘he
was extremely happy to inform the jury, that he should give them
no trouble whatsoever, and he was particularly so, that he was not
bound himself to state at that moment one word of an opinion’.?!
This was not to imply that se had not considered this issue, for he
went on to say that it required an analysis of Admiralty court
decisions as well as a determination of the relationship between
courts of municipal jurisdiction and the law of nations. It was with
‘the most solid and substantial relief’, however, that he ‘was not

18 P. C. Scarlett, 4 memoir of James, first Lord Abinger (London, 1877), 89.
19 The Times, 15 May 1800, 3, col. 3; ibid., 27 February 1800, 3, col. 3.
20 Ibid., 15 July 1800, 3, cols. 2—-3. 21 Ibid., 12 July 1800, 3, col. 2.
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called upon at that moment to suggest the ideas which he had to a
certain degree in his mind’.??

Modesty, however, did not render him passive. In particular, he
did not hesitate to express his views on moral issues, as these arose
either in the courtroom or in the House of Lords. For example, in
Norman v. Cole,>® Eldon non-suited a plaintiff who attempted to
recover money deposited to help secure a pardon. His indignation
at such conduct is obvious:

I cannot suffer this cause to proceed. I am of opinion, this action is not
maintainable; where a person interposes his interest and good offices to
procure a pardon, it ought to be done gratuitously, and not for money: the

doing an act [sic] of that description should proceed from pure motives,
not from pecuniary ones. The money is not recoverable.?*

He strongly supported Lord Auckland’s Adultery Prevention Bill,
which passed the Lords in the spring of 1800 but was defeated in
the Commons.?> The Bill’s principal feature, the making illegal
any agreement by an adulterous couple to marry upon obtaining a
divorce, he regarded as admirable. Of the so-called ‘honourable’
men who entered into such agreements he professed himself
ignorant, and saw instead only their deception of ‘simple and silly’
women, who surrendered their virtue in reliance upon worthless
promises.’?® When the Bill first came before the House, Eldon
argued for a stronger measure, specifically, the criminalisation of
adultery:

The act of adultery was at present by law, only a civil trespass, and for
which only damages could be given as a ‘satisfaction,” as some persons
called it: but he had not the mind of a man to whom civil damages could
give satisfaction for such an injury; for it was a crime which not only
robbed the husband of his comfort, the wife of her honour, the family of

their credit, but innocent children of the invaluable blessings of a good
education and virtuous example.?’

While he felt private sympathy for an ‘abandoned woman’, he
declined to let this affect his ‘legislative judgment’. Far better that
Parliament consider even ‘a poor, helpless girl ... robbed of her
innocence’ as a prostitute, than that the social fabric be weakened

22 Jbid. 23 (1800) 170 ER 606. 24 Ibid.

25 See Eldon to Scott, 10 April 1800, Encombe (Scott papers).

26 W. Cobbett (ed.), The parliamentary history of England ... to 1803, 36 vols.
(London, 1806-20), XXXV:233.

27 Ibid., col. 234.



158 John Scott, Lord Eldon

by toleration of her conduct.?® ‘It was the first policy of any state
to see that children should be virtuously educated; and where was
the example to be sought but in parental affection and conjugal

delicacy?’?? This abhorrence of domestic irregularity is also evi-

denced in his remarks from the bench. In Ewers v. Hutton,’° a

husband sought to avoid liability for necessaries furnished to his
wife after her departure from the family home. Eldon held that if a
husband turned his wife out or obliged her to flee for her own
safety, anyone who afforded her protection commensurate with
the husband’s station could recover from him. Similarly, a
husband was obliged to prove notice to a tradesman that his wife
had a separate maintenance to avoid liability for necessaries
furnished to her.3! This contrasted sharply with Eldon’s general
attitude toward a tradesman’s liability, whereby the master’s prior
conduct was sufficient ‘to put the tradesman on his guard, and to

make it incumbent on him to satisfy himself that the goods were

really for the use of the master’s family’.3? Perhaps most striking

was the case of Bedford v. M’kowl, a mother’s action for damages
against the man who had seduced her daughter. Here an outraged
Eldon ‘warned’ the jury that:

such was his abhorrence of the enormity of which the Defendant had been
guilty, he was afraid his feelings might make him express himself in
stronger terms than justice might warrant. He felt not only as a man, but
as a parent, who had daughters of nearly the same age with the Plaintiff’s
daughter, and he would prefer the loss of even life itself to that of one of
his daughters being debauched, as this young L.ady had been; under these
circumstances, he conjured the Gentlemen of the Jury to consider what he
should say with caution.33

28 Ibid., cols. 234-5. 29 Ibid., col. 282.

30 (1800) 170 ER 607. Eldon dismissed the husband’s claim that he and his wife
had executed a separate maintenance agreement, which would insulate him from
any liability for her debts. ‘As to the deed of separation produced, it was waste
paper — it was binding in no degree; it was executed by the husband and wife;
but the wife had no will of her own; she could execute no deed; she could not
covenant with her husband.’

3U Rawlyns v. Vandyke (1800) 170 ER 605. In dicta Eldon opined that, if a
husband allowed his children to remain with their mother, he thereby made her
his agent with regard to their necessary expenses, and was liable for them,
although he might no longer be liable for her necessaries. Ibid., 605-6.

32 Pearce v. Rogers (1800) 170 ER 592. To do otherwise, Eldon remarked, ‘would

be to put it in the power of servants and tradesmen to ruin the master’.

The Times, 27 February 1800, 3, cols. 3—4. He went on to inform the jury that

the injury done to the girl could not be compensated, and ‘must be left to a bar

not of this world’, but that the defendant owned property, had a respectable

33
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With this strict moral outlook so colouring his public life, it is
hardly surprising that Eldon was deeply sensitive to any imputa-
tions of impropriety levelled against himself. When, therefore, Sir
Francis Burdett implied during a Commons debate that Eldon had
gained his appointment through subservience to the government,
and was in consequence ‘now on the way to the first high station in
the Kingdom’,** Eldon was sufficiently upset to write a letter of
thanks to William Wilberforce, who had defended him against
Burdett. ‘[Blelieve me I have felt deeply, gratefully & cordially the
kind things you said of me in the H[ouse] of Commons ... I shall
feel a glow of satisfaction in the recollection that you thought me
worthy of such notice.”®® Aspersions of this kind were doubly
galling to a man of Eldon’s sensibilities, given his particular situa-
tion with respect to the government. If he had been fully content to
withdraw from political life, he could have laid to rest any unkind
murmurs simply by disappearing into the Common Pleas. This,
however, was not his particular aspiration. It is clear that from the
moment of his appointment he did not regard the Common Pleas as
the necessary summit of his achievements. He would later record in
his Anecdote book that the King had consented to his appointment to
the Common Pleas only on condition that he promise to accept the
Great Seal if so called upon.?® Something of this is suggested by
Eldon’s remark to Surtees on 22 July 1799: ‘I have some reason to
believe that it [the Chief Justiceship] may not eventually render
more uncertain, than it was, the prospect of attaining the highest
situation in the law.’3” His peerage, moreover, which was not an
essential accompaniment to his judicial appointment, had certainly
been a political consideration by the government. Eldon maintained
that William Pitt had withdrawn his opposition to the appointment
upon Eldon’s agreeing to accept a peerage.>® Nor is there any reason

business, and his own children were already provided for. Damages of £400
were awarded to the plaintiff.

3% Cobbett, Parliamentary history, XXXIV:1469. See also The Times, 14 February
1800, 2, col. 3.

3% Eldon to Wilberforce, undated [¢. 27 February 1800] Duke University (Wilber-

force papers).

Lord Eldon, J. Scott, Lord Eldon’s anecdote book, ed. A. L. J. Lincoln and R. L.

McEwen (London, 1960), 115.

7 Eldon to Surtees, 22 July 1799, Encombe (Scott papers).

38 Eldon, Anecdote book, 115. See also Eldon’s memorandum of January 1825
regarding legal promotions. BL. (Liverpool papers), Add. MS 38370 f. 134.
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to doubt the accuracy of this recollection. While serving as a law
officer Eldon had loyally and capably supported the government in
debate, and it is logical that Pitt should condition an appointment
that must deprive him of a supporter in the Commons upon creation
of asupporter in the Lords.

Eldon’s relationship with the government during his tenure in
Common Pleas is not easy to assess. A certain amount of political
business came his way as a privy councillor.?* He also maintained
friendly contact with Pitt.*? A letter to Pitt on the subject of tithes
illustrates Eldon’s wish to act in a manner both personally
satisfying and acceptable to his former colleagues. He was con-
cerned by the President of the Board of Agriculture’s having
charged grand juries to state the character of lands for purposes of
assessing tithes. Such charges were, Eldon felt, both unconstitu-
tional and politically inexpedient. Having encountered this prac-
tice during his circuit, he directed the following to the Minister:

I think it also of evil example as converting Grand Juries ... into political
clubs meeting twice a year to debate politics instead of making present-
ments. I am not disposed to admit that the names of the York Grand Jury
jurors intermeddled in this are all names of men bred in principles
friendly to the Establishment, tho’ this I say in confidence. You will do
me the justice to believe that I should be unwilling to do any thing
running counter to a measure which I could suppose has the sanction of
Government. I do not imagine that this measure has. Possibly however
the view in which I see it may not have occurred & some thing may have
passed about it that may lead you to do me the favour to make some
communication to me before I give my charge on Monday.*!

Despite his sympathies for the government, however, Eldon
was not one of its mainstays in the Lords. His level of participation
in debate was not significant, probably because he considered
attendance as secondary to his judicial commitments. On the

39 He was, for example, a member of the committees on trade and coinage. See
Lord Liverpool’s letter to Eldon of 14 October 1799, ibid., Add. MS 38311 f.
25b. In September of that year Eldon complained of having to attend a meeting
of the council in Weymouth — ‘my movement is unavoidable, the Chancellor
having showed me the King’s letter, in which he expressly desired my
attendance’ — principally because he guessed that he would be obliged to play
cards with the princesses, at a cost of £15 or £20. Eldon to Scott, (postmark) 7
September 1799, Encombe (Scott papers).

See, e.g., Eldon to Scott, (postmark) 24 September 1799, Encombe (Scott
papers).

Eldon to William Pitt, undated [summer 1800], PRO (Chatham papers), 30/8,
1332:133.
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seminal issues of Irish Union and Catholic emancipation Pitt
would have hoped for the support of all his friends, yet he
obtained nothing from Eldon but his silence. Certainly he
opposed Catholic emancipation, and did not alter his position for
Pitt’s sake, but he was too much Pitt’s friend to oppose him
publicly.*? Similarly, he seems not to have been consulted on the
Union with Ireland Act, and when he spoke in the debate on the
King’s Speech in February 1801, Eldon avoided mention of the
Union, concentrating instead on the question of neutral ship-
ping.*> He did play a large part in the debates on the Bills to
renew suspension of the Habeas Corpus Act in 1800, though to
what extent this should be regarded as support for the government
of the day is open to question.** Both Bills were introduced in the
Commons by his friend and successor as Attorney General, Sir
John Mitford, and Eldon spoke in their favour. They presumed,
however, the existence of threats to public safety identified during
Eldon’s term of office, and thus potentially brought his official
conduct at that time into question. Certainly this was the approach
that Eldon took. He largely ignored current dangers or actions by
the present government, in favour of a robust defence of his own
prosecutorial record. He reminded peers of the trials for treason of
James O’Coigly, Arthur O’Connor, and John Binns.*> These
trials, he maintained, had demonstrated not only the dangers
posed by these particular men, but also the more general risk
arising from the law of treason, which permitted known criminals
to escape justice if the Crown could not produce two witnesses to
their misdeeds.

42 In an exchange of letters on the subject of Catholic emancipation, the Arch-
bishop of Canterbury informed the King: ... I have mentioned to my friend
L[or]d Chlief] Justice Eldon the intended Bill before-mentioned ... [alnd I am
happy to assure your Majesty that his sentiments upon it are such as I expected,
& as your Majesty would wish them to be, firm & decisive against it.” The King
and the Archbishop hoped that knowledge of the sentiments of such ‘respectable
persons’ would convince Pitt to abandon his plans on the subject. Archbishop of
Canterbury to George III, 29 January 1801, George III to the Archbishop of
Canterbury, 31 January 1801, A. Aspinall (ed.), The later correspondence of
George I11, 5 vols. (Cambridge, 1962), 111:478, 479.

43 Cobbett, Parliamentary history, XXXV:886-7. See Redesdale to Eldon, 3 July

1802, Encombe (Scott papers).

Mitford brought in two Bills, the first in February, and the second in December,

to prolong the suspension of the Habeas Corpus Act.

45 For Eldon’s conduct of the prosecution, see chapter 7.
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[Clases might occur, in which for want of two witnesses, persons could
not be legally convicted, though no doubt remained of their guilt. But
would the noble lord say because in this country a person could not be
put upon his trial for high treason without the testimony of two witnesses,
that therefore no danger existed? [Blecause sufficient legal proof could
only be brought against one of the men who were put upon their trial, the
legislature should not have endeavoured to prevent the mischief?*6

He condemned any minister who would not take steps (as Eldon
had done) to ‘suspend a part of those laws that provided for the
public liberty, in order to save the whole of the laws and liberties
of the country’.*” Concluding the debate on the second Bill for the
government a